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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457

[Docket ID FCIC-19-0005]

RIN 0563-AC63

Common Crop Insurance Regulations;
Sugar Beet Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule with request for
comments.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes the
Common Crop Insurance Regulations,
Sugar Beet Crop Insurance Provisions
(Crop Provisions) and makes
amendments to the final rule, with
request for comment, published in the
Federal Register on September 10, 2018,
that updated existing policy provisions
and definitions to better reflect current
agricultural practices. This final rule is
amended based on comments received
and other issues identified since
implementation of the previous final
rule. The changes will be effective for
the 2020 and succeeding crop years in
states with a November 30 contract
change date and for the 2021 and
succeeding crop years in all other states.
DATES: This final rule is effective
November 30, 2019. However, FCIC will
accept written comments on this final
rule until close of business January 28,
2020. FCIC will consider these
comments and make changes to the rule
if warranted.

ADDRESSES: We invite you to submit
comments on this rule. In your
comments, include the date, volume,
and page number of this issue of the
Federal Register, and the title of rule.
You may submit comments by any of
the following methods, although FCIC
prefers that you submit comments
electronically through the Federal
eRulemaking Portal:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and search
for Docket ID FCIC-19-0005. Follow the
online instructions for submitting
comments.

e Mail: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, P.O. Box
419205, Kansas City, MO 64133-6205.

All comments received, including
those received by mail, will be posted
without change and publicly available
on http://www.regulations.gov.

Privacy Act: Anyone is able to search
the electronic form of all comments
received for any dockets by the name of
the person submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). Interested persons may
review the complete User Notice and
Privacy Notice for Regulations.gov at
http://www.regulations.gov/
#!privacyNotice.

FOR FURTHER INFORMATION CONTACT:
Francie Tolle; Product Administration
and Standards Division, Risk
Management Agency, United States
Department of Agriculture, Beacon
Facility, Stop 0812, Room 7829, P.O.
Box 419205, Kansas City, MO 64141-
6205, telephone (816) 926—7730; email
francie.tolle@usda.gov.
SUPPLEMENTARY INFORMATION:

Background

This rule amends changes to the
Common Crop Insurance Regulations,
Sugar Beet Crop Insurance Provisions
that were published by FCIC on
September 10, 2018, as a notice of final
rule with request for comment
rulemaking in the Federal Register at 83
FR 45535-45539. The public was
afforded 30 days to submit written
comments and opinions.

Comments were received from 15
commenters. The commenters included
persons or entities from the following
categories: Insurance company,
insurance agent, farmer, financial,
producer group, academic, trade
association, and other. The public
comments received regarding the final
rule with request for comment and
FCIC’s responses to the comments are as
follows:

Comment: Commenter suggested
revising the definition of “Raw sugar” to
“Percentage of raw sugar” since that
term is frequently used.

“Percentage of raw sugar—Quantity of
sugar that has not been extracted from
the sugar beet crop and is determined
from analytical tests of samples
performed by the processor or other
accredited laboratories.”

This revised definition clarifies how
the percentage is determined and by
whom, and includes the ability for
alternative testing of samples by
qualified facilities, which might be
necessary in cases of unharvested
appraisals where sampling and testing
might not be readily performed by the
processor.

Response: FCIC is adding the
following definition for percentage of
raw sugar, “‘quantity of sugar
determined from analytical tests of
samples performed by the processor or
other laboratories approved by us.”

Comment: A commenter stated that
Section 1 is revising the definition of
Practical to Replant and seems to
strengthen the idea of only replanting
when practical to replant and will be
good for the growers.

Another commenter stated that
revising the definition of practical to
replant to align with the practicality to
replant and should be an improvement.

Response: FCIC thanks the commenter
and appreciates their input.

Comment: Commenter stated that the
definition of “Initially planted” can be
deleted since the term is no longer used
in the Sugar Beet CP (part of the
“Insurance Period” details that have
been removed in section 9).

Response: FCIC is deleting the
definition of initially planted.

Comment: Commenter stated that
definitions for “Pound” and “Ton”
should be added to align with other
crop provisions that use pounds as the
unit of measure, and tons. This also will
function in conjunction with the
proposed definition of ‘“Percentage of
raw sugar” (see under ‘‘raw sugar”
below) and the production’s unit of
measure, as indicated in other
suggestions/recommendations provided
in this document.

¢ “Pound—Sixteen ounces
avoirdupois.”

e “Ton—2,000 pounds.”

Response: FCIC is adding the
definition of pound and ton.

Comment: Commenter stated the
definition of “Processor contract”
replacing the definition of “sugar beet
processor contract” in the current Sugar
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Beet CP, now begins: “A written
agreement between you and the
processor, executed on or before the
acreage reporting date, which is in effect
for the crop year, containing at a
minimum: . . .” [highlighting indicates
the changes from the ““sugar beet
processor contract” definition].

e As written, this could be
misunderstood as having the phrase
“. . . which is in effect for the crop year

. .” apply to the acreage reporting date
rather than to the “written agreement”
(processor contract). One way to make
this clearer would be something like:

“. . . executed on or before the acreage
reporting date and in effect for the crop
year. . .”

e Also consider if this should use a
term other than “written agreement”’,
which generally has a different meaning
for crop insurance purposes, as in
section 7(a)(4) and elsewhere. [One
possibility: “An agreement, in writing,
between . . .”]

Response: FCIC is replacing the
definition and references to the term
‘“processor contract” with the
definition/term “production agreement”
which removes the requirement for the
contract to include a price or formula
for a price based on third party data.
This better reflects sugar beet contracts
because there is no third party data
source for prices and not all production
agreements include a price.

Comment: Commenter suggested
revising the definition of ‘“Raw sugar” to
““Percentage of raw sugar” since that
term is frequently used.

e ‘‘Percentage of raw sugar—Quantity
of sugar that has not been extracted from
the sugar beet crop and is determined
from analytical tests of samples
performed by the processor or other
accredited laboratories.”

¢ This revised definition clarifies
how the percentage is determined and
by whom, and includes the ability for
alternative testing of samples by
qualified facilities, which might be
necessary in cases of unharvested
appraisals where sampling and testing
might not be readily performed by the
processor.

Response: FCIC is adding the
definition for average percentage of raw
sugar based on this comment to be the
quantity of sugar determined from
analytical tests of samples performed by
the processor or other laboratories
approved by the Approved Insurance
Provider (AIP). FCIC is also revising
section 13(d), to allow the average
percentage of raw sugar to be
determined by laboratories approved by
the AIP, in addition to tests performed
by the processor. Sections 13(d)(1) and
13(e)(1) will also clarify that raw sugar

content tests may be based on the
insured’s previous tests performed by
the processor or other laboratories
approved by the AIP.

Comment: A commenter stated that a
change that is not in here, but should
be, is an optional unit provision based
on each individual processor contract
per field. With each field being
separately contracted, this is an easy
change to make. Units based on section
lines may make sense for dryland bulk
commodity crops with a low per acre
value but are not appropriate for a
specialty crop like sugar beets which
often have many smaller fields in the
same section with each exposed to
different risks due to their location in
that unit.

Another commenter stated that one
change that the commenter has
repeatedly requested but is not in here
is an optional unit provision based on
each individual processor contract per
field. With each field being individually
identified by its own contract number
this should be easily implemented and
should increase participation.

Response: This issue has been
reviewed extensively by FCIC. In the
situation the commenter outlined, their
processor contracts are by field, and
they want insurance by field. This
would allow a producer to separate their
Actual Production History (APH) by
field instead of having an average
production for the unit. This could add
complexity to the program and
significantly increase the frequency of
losses, which could require significant
premium rate increases to maintain
actuarial soundness. Further,
processors, contractors, and grower
groups have been asked to supply the
data to show revenue increases and
benefits to the program supporting this
proposed unit structure. To date,
nothing has been provided.

Comment: Commenter stated that
Insurance Providers have some concerns
on how this change from ‘““standardized
tons” to “pounds of raw sugar” will
affect the insureds’ APH. The
conversion from standardized tons to
pounds of raw sugar is not clear at this
time. Insureds will need to recertify
their production history to align with
the conversion from standardized tons
to pounds of raw sugar.

The commenter assumes calculations
are as follows:

Current procedure:

Assume that 150 tons of beets
harvested on 20 acres with a 14.5%
sugar content.

Sugar percentage is 17.2% in the
special provisions.

14.5% / 17.2% = .843 factor.

150 tons * .843 factor = 126.4 tons.

126.4 tons / 20 acres = 6.3
standardized tons/acre that gets
reported for APH.

Actual sugar content of beets would
be:

150 tons * 2,000 lbs. = 300,000 lbs. of
beets.

300,000 lbs. * 14.5% sugar = 43,500
lbs. of actual raw sugar in the beets.

43,500 lbs./20 acres = 2,175 lbs./acre
actual raw sugar per acre.

Please clarify which of the following
methods will be utilized for converting
existing APH databases to pounds of
raw sugar and note the difference in the
APH conversion and the actual sugar
content calculations in this example.

1. (6.3 tons / acre APH * 2,000 Ibs.)
*17.2% = 2,167.2 lbs. raw sugar/acre
APH.

Or convert total production for the 20
acres:

2. 126.4 standardized tons * 2,000 lbs.
= 252,800 lbs. of beets.

252,800 lbs. * 17.2% sugar from the
SP = 43,481.6 lbs. of raw sugar.

43,481.6 lbs. of raw sugar / 20 acres
= 2,174 lbs. APH.

The example above is based on
information included in the Evaluations
and Recommended Improvements for
the Sugar Beets Crop Insurance Program
which was submitted by Watts and
Associates, Inc.

Plant Count Method Appraisals
(Weight Method not applicable until the
factory accepts sugar beets) completed
prior to the processor accepting beets at
the factory are not based on the percent
of raw sugar present in the sugar beets
at the time of the appraisal. Guidance is
needed in the policy to convert
appraised production based on the plant
count method to “pounds of raw sugar.”

Response: The conversion is based on
total production, thus example number
2 is the correct calculation.
Additionally, FCIC has developed and
released procedures and training
materials for insurance companies
detailing how to apply this conversion
for insured producers including the
Frequently Asked Questions at https://
www.rma.usda.gov/News-Room/
Frequently-Asked-Questions/Sugar-
Beet.

Comment: A commenter stated that
section 3 is changing standardized tons
to pounds of raw sugar. It is unclear to
the commenter how this calculation of
pounds of raw sugar is made or how
well it correlates to standardized tons.

Another commenter stated the
commenter broadly supports FCIC’s
proposal to change the basis of
insurance from “standardized tons” to
pounds of raw sugar, simplifying the
program and better aligning it with
commercial practice. The commenter


https://www.rma.usda.gov/News-Room/Frequently-Asked-Questions/Sugar-Beet
https://www.rma.usda.gov/News-Room/Frequently-Asked-Questions/Sugar-Beet
https://www.rma.usda.gov/News-Room/Frequently-Asked-Questions/Sugar-Beet
https://www.rma.usda.gov/News-Room/Frequently-Asked-Questions/Sugar-Beet

Federal Register/Vol. 84, No. 230/ Friday, November 29, 2019/Rules and Regulations

65629

did raise a concern, however, regarding
the implementation of this important
change. The shift from standardized
tons to pounds of raw sugar will be very
visible to farmer-producers and could
cause considerable confusion,
particularly in its first year. Insurance
coverage will look different. The
mathematical relationship between a
producer’s “old” coverage and ‘new”
coverage may be far from obvious at
first. Even traditional price elections
may be confusing when now stated in
the terms of pounds versus tons, as
growers, agents, and other stakeholders
try to make comparisons with prior-year
levels.

To avoid this problem, the commenter
believes a well-planned, well-
coordinated public outreach and
education process will be essential,
including outreach to farmers so they
will understand the new system,
training for agents so they can
effectively explain it, training for AIP
loss adjustors and underwriters to
minimize mistakes, and the
development of simple-to-use tools or
applications allowing producers quickly
and easily to compare prior coverage in
“standardized tons” to their new
coverage in raw sugar pounds.

The commenter would be pleased to
assist RMA in this process, be it in
arranging outreach to the commenter’s
farmer members, getting producer
feedback on training materials,
developing Question-and-Answer
sheets, providing farmer-level input for
web-based applications, or in any other
manner that might be helpful to the
agency and the commenter’s members.

Response: FCIC has developed and
released procedures and training
materials for insurance companies
detailing how to apply this conversion
for insured producers including the
Frequently Asked Questions at https://
www.rma.usda.gov/News-Room/
Frequently-Asked-Questions/Sugar-Beet
and the Sugar Beet Loss Adjustment
Standards Handbook at https://
www.rma.usda.gov/-/media/RMAweb/
Handbooks/Loss-Adjustment-
Standards---25000/Sugar-Beet/2019-
25450-1H-Sugar-Beet-Loss-Adjustment-
Standards.ashx. The change in unit of
measure from standardized tons to
pounds of raw sugar was made to better
align with the sugar industry in how
producers are paid and for program
consistency with sugarcane. Below is a
comparison example of the new unit of
measure (pounds of raw sugar),
followed by previous unit of measure
(standardized tons), and final example
is converting standardized tons to
pounds of raw sugar. The examples
show the conversions and how the end

guarantee should be the same or within
a few pounds of their previous APH
guarantee. The new APH calculation of
taking net tons to pounds of raw sugar:
(20 net paid tons * 2,000 lbs.) * 0.180
insured’s average percent of raw sugar)
= 7,200 pounds of raw sugar. The
previous APH calculation of taking net
tons to standardized tons: [20 net tons
* (0.180/ 0.170)] = 21.2 standardized
tons. The conversions from
standardized tons to pounds of raw
sugar is calculated: (21.2 standardized
tons * 2,000 pounds) * 0.170 = 7,208
pounds of raw sugar.

Comment: Commenter stated in
regard to Section 3; changing
standardized tons to pounds of raw
sugar. Commenter would like
clarification of how this calculation will
be made, and how well it will correlate
to standardized tons. Also concerned as
to how an unharvested portion of a field
would be appraised for APH on a raw
sugar basis.

Another commenter is concerned as
to how an unharvested portion of a field
would be appraised for APH purposes
on a raw sugar basis.

Response: FCIC has developed and
released procedures and training
materials for insurance companies
detailing how to apply this conversion
for insured producers as well as how to
appraise unharvested acreage.

The change in unit of measure from
standardized tons to pounds of raw
sugar was made to better align with the
sugar industry in how producers are
paid and for program consistency with
sugarcane. Below is a comparison
example of the new unit of measure
(pounds of raw sugar), followed by
previous unit of measure (standardized
tons), and final example is converting
standardized tons to pounds of raw
sugar. The examples show the
conversions and how the end guarantee
should be the same or within a few
pounds of their previous APH
guarantee. The new APH calculation of
taking net tons to pounds of raw sugar:
(20 net paid tons * 2,000 lbs.) * 0.180
insured’s average percent of raw sugar)
= 7,200 pounds of raw sugar. The
previous APH calculation of taking net
tons to standardized tons: [20 net tons
*(0.180 / 0.170)] = 21.2 standardized
tons. The conversions from
standardized tons to pounds of raw
sugar is calculated: (21.2 standardized
tons * 2,000 pounds) * 0.170 = 7,208
pounds of raw sugar. Additional
examples of the conversion can be
found in the Frequently Asked
Questions at https://www.rma.usda.gov/
News-Room/Frequently-Asked-
Questions/Sugar-Beet.

Appraising unharvested production is
located in the Sugar Beet Loss
Adjustment Standards Handbook in
PART 4 Appraisals. The appraisal
worksheet instructions are located in
Exhibit 3. This information can be
found at https://www.rma.usda.gov/-/
media/RMAweb/Handbooks/Loss-
Adjustment-Standards---25000/Sugar-
Beet/2019-25450-1H-Sugar-Beet-Loss-
Adjustment-Standards.ashx.

Comment: A commenter requested to
recognize that the loads from each day
of early harvest must be calculated
separately.

As of now, RMA says it is going to
convert databases using the sugar factor
from the 2018 Special Provisions. This
may be to the producer’s benefit. The
agent should have already adjusted the
tons for percent sugar when they
completed the production report. When
you run the numbers, we have
identified cases where the pounds of
sugar production will be spot-on and
other times when the pounds of sugar
will increase for the producer from what
would be if you multiplied tons by
actual sugar.

RMA has indicated that they will
distribute a draft of the Special
Provisions for 2019 for industry review.

Response: FCIC is aware that each day
of early harvest will have to be
calculated separately. Whenever the
conversion is done there are some
instances where the production goes up
slightly, some that stay the same, and
some that go down slightly. The
difference occurs because of rounding.
The insured has the option to do the
conversion of standardized tons to
pounds of raw sugar, or they can
recertify their previous years’
production in pounds of raw sugar.

Comment: The commenter stated that
section 3 is also removing the stage
guarantees. The commenter thinks this
is a good thing for their growers.

Another commenter is pleased to see
the removal of stage guarantees in the
new Sugar Beet Crop Insurance
Provisions. Having played a lead role in
urging RMA originally to institute a
Sugar Beet Stage Guarantee Removal
Pilot Program over a decade ago, the
commenter believes the consistent high
levels of participation in the program
underscore the general acceptance of the
concept by sugar beet producers. Sugar
beets are one of the last major crops to
see stage guarantees eliminated from
their coverage, reflecting an updated
underwriting approach, and the
commenter views this as an important
step forward for the program.

Response: FCIC thanks the
commenters and appreciates their input.
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Comment: Commenters stated in
regard to 3(a): Consider deleting this
subsection, which appears to be
unnecessary.

¢ CCIP Basic Provisions section
3(b)(1)(iii) already states that the
insured must select the same
“Percentage of the available price
election. . .” and “. . .If different
prices are provided by type or variety,

. . . the same price percentage will
apply to all types and varieties.”

e Also, should a separate and unique
price election be offered for the certified
organic practice, then defaulting to the
Basic Provisions will ensure that there
is no conflict with the crop provisions
whereby more than one price election
may be applicable, albeit each at the
same percentage to the maximum price
offered.

Response: FCIC thanks the commenter
and is deleting section 3(a).

Comment: Commenter stated in
regard to 3(b) [which would be re-
designated as section 3 if 3(a) is
deleted]: Consider revising this to: “The
unit of measure for production is
pounds of raw sugar, determined by
multiplying the quantity of sugar beets
by the percentage of raw sugar.” This
clarifies the determination of “pounds
of raw sugar,” regardless of whether the
production amount pertains to the
guarantee or appraisal/indemnity
calculations.

Response: FCIC is re-designating
section 3(a) as section 3. Percentage of
raw sugar is already defined and there
is procedure in place referring to the
calculations.

Comment: Instead of “‘reserving” this
section, commenter suggests using it to
add the following language that is
similar to other crop policies that
require the insured crop to be grown
under a processor contract, and will
facilitate the insurance provider’s timely
determination of proper acreage and
liability/coverage:

“Report of Acreage. In addition to the
requirements of section 6 of the Basic
Provisions, you must provide a copy of
all sugar beet processor contracts to us
on or before the acreage reporting date.”

For example: If a sugar beet contract
pertains to 40 acres of sugar beets and
the acreage report shows 41.2 acres
planted, then the insurance provider has
the proactive opportunity to verify with
the sugar beet processor whether or not
all production from the 41.2 acres of
planted sugar beets will be accepted by
the processor and if an amended
contract is needed.

Another commenter stated that the
deleted phrase that is being moved to
the “processor contract” definition
states that the processor contract must

be executed on or before the acreage
reporting date. Please consider adding
language requiring that the insured

“. . . must provide a copy of all
processor contracts to us [the AIP] on or
before the acreage reporting date . . .”
as in section 6 [Report of Acreage] in the
Processing Tomato Crop Provisions [the
rest of that reads: “. . . in all counties,
unless otherwise specified in the
Special Provisions.”].

Section 12(b) of the Sugar Beet CP
requires the insured to ““. . . provide a
copy of your processor contract, or
corporate resolution if you are the
processor” as part of the insured’s
“Duties In The Event of Damage or
Loss”, but the Sugar Beet policy does
not have such a requirement when there
is not a claim.

The requirement to provide a copy of
the processor contract(s) whether or not
there is a claim could be set up as in the
Processing Tomato CP (and others), with
the addition of section 6, Report of
Acreage, since the current Sugar Beet
section 6 is being removed.

Response: FCIC has replaced the
reserved section 6 with report of acreage
detailing the requirement that the
insured provide a copy of all production
agreements.

Comment: Commenter stated in
regard to 7(a)(3): [Revised to replace
‘“. . . asugar beet processor contract
executed before the acreage reporting
date. . .” with “. . .acontract. . .”,
with the deadline now included in the
new definition of “processor contract”.]
Commenter Suggests . . . a processor
contract . . .” to match the definition
and avoid any confusion with a crop
insurance ‘“‘contract” as defined in the
Basic Provisions.

Response: FCIC agrees and has
replaced contract with production
agreement in section 7(a)(3).

Comment: Commenter stated in
reference to 7(b)(4): [Ed.] Consider
adding quotation marks around the
word “processor”’, as done in 7(b)(1).

Response: FCIC revised by adding
quotation marks around the word
processor.

Comment: A commenter requested
that sugar beets that are planted in back
to back years be insurable. The
commenter stated that this would be
most helpful for the commenter’s farm
in Imperial Valley, CA where the
commenter’s alternate crops to plant are
limited.

Another commenter is requesting
sugar beets to be insurable back to back.
Another commenter stated that they

are writing to request the FCIC/RMA
consider allowing Sugar Beet fields to
be insurable if grown on acreage that
was planted in the most recent previous

crop year. Currently in Imperial County,
CA it is a common practice to grow
Sugar Beets on the same field twice in
consecutive years.

The commenter stated that this is an
industry standard, and the Sugar
Processor allows this, and considers this
a standard farming practice. All acreage
farmed on a field in the first year, and
on the following crop year are of the
same quality and tonnage. Therefore,
any acreage farmed on back to back
fields should not be excluded from the
Insurance policy.

Another commenter stated to please
allow for Sugar Beets to be insurable
back to back years. The beet companies
allow us to grow back to back because
it is within proper plant health
standards, and therefore we’d like to be
able to be insured for each and every
crop that is within reasonable health
standards. If the beet company itself
beliefs it’s healthy and safe to grow back
to back, the commenter is not sure why
the insurance standards would be
different.

Another commenter stated that the
commenter has been growing sugar
beets in California for the last 40 years.
In all of those years, it has been an
accepted cultural practice to grow them
in back to back years. The sugar
companies that the commenter contracts
with do not prohibit the commenter
from that practice. The commenter sees
no reason why the FCIC should deny
the commenter’s ability to obtain crop
insurance on those fields that are
planted back to back.

Another commenter stated that they
are requesting Sugar Beets to be
insurable in back to back years. This is
very important to the commenter’s
farming operations and planning. The
commenter believes the request speaks
for itself on why it is so important.

Two commenters stated that they
would like to see the option for Sugar
Beets to be insurable for back to back
years.

Response: The Crop Provisions as
written in sections 8(a)(1) and 8(a)(3) do
allow for back to back planting if it is
specified in the Special Provisions for
the county and if it is an allowable
rotation outlined in the Special
Provisions. These requests have been
forwarded to the regional offices for
review and further consideration. Other
local or county-based concerns can be
addressed to the RMA regional office.
Any interested person may find contact
information for the applicable regional
office on RMA’s website at https://
www.rma.usda.gov/RMALocal/Field-
Offices/Regional-Offices.

Comment: The commenter stated that
in regard to section 9(b) that they
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approve of the deletion of this language
in 9(b) that dealt with the end of
insurance period for all units being
when production delivered equals the
amount of production stated in the
contract. This language was unclear,
difficult to administer and the
commenter was unsure what exactly it
accomplished.

Another commenter stated that the
commenter agrees with deleting the
language currently in 9(b) stating that
“. . . the insurance period ends for all
units when the production delivered to
the processor equals the amount of
production stated in the sugar beet
processor contract.” This language was
difficult to administer and unclear as to
what exactly it accomplished.

Response: FCIC thanks the commenter
and appreciates their input.

Comment: The commenter is pleased
to see the inclusion of provisions
providing RMA with greater flexibility
to update insurance dates and other
factors. In particular, the commenter
appreciates RMA’s responsiveness in
recent years to shifting the basis for
calculating replant payments from a
formula tied to annual price elections to
a dollar amount based on actual costs—
a process now formalized in the new
policy. Such steps toward greater
flexibility and responsiveness are
always important and appreciated.

Response: FCIC thanks the commenter
and appreciates their input.

Comment: The term “final stage”
remains in the language. It should be
removed. It should state ““at least 90
percent (90%) of the production
guarantee . . .”

Response: FCIC has removed the
language ““final stage”.

Comment: Commenter stated
clarification is needed on how the
appraisal would be calculated when
being completed for a replant
determination to know if the appraised
production would exceed 90% of the
insured’s guarantee. Currently the
calculation is based on tons with no
conversion for pounds of raw sugar.

Response: FCIC has updated the plant
count appraisal method in the
procedures to be calculated in pounds
of raw sugar per acre.

Comment: Commenter recommends
the following edits be made to 13(d), to
clarify and reference defined terms.

“Harvested production or
unharvested production that is
appraised after the earliest delivery date
that the processor accepts harvested
production and that meets the minimum
acceptable standards contained in the
processor contract or corporate
resolution will be converted to pounds
of raw sugar by multiplying the tons of

such production by 2,000 and by the
average percentage of raw sugar to
determine the production to count. The
average percentage of raw sugar will be
determined from tests performed at the
time of crop delivery or sample
acquisition (appraisal).

(1) If individual tests of raw sugar
content are not made at the time of
delivery, the average percentage of raw
sugar may be based on the results of
previous tests performed by the
processor during the crop year if it is
determined that such results are
representative of the total production.

(2) If not representative, the average
percentage of raw sugar will equal the
raw sugar content percent shown in the
actuarial documents.”

Following the recommendation to
recognize other institutions that may
determine the ‘percentage of raw sugar’,
stating who performs the analytic tests
is not necessary within this section
since they are identified within the
revised/recommended definition.
‘Unharvested’ production as determined
by an appraisal would not constitute
crop delivery; thus clarification is added
to specify the time frame associated
with percentage of raw sugar
determinations for samples obtained
from field appraisals. This also keeps
consistent usage of the term ‘percentage
of raw sugar’. Recommend referring to
the ‘actuarial documents’ rather than the
‘Special Provisions’ for where the
county average percentage of raw sugar
can be found.

Response: FCIC revised to further
clarify that the average percentage of
raw sugar will be determined from tests
performed by the processor or other
laboratories approved by us (the AIP) at
the time of crop delivery or sample
acquisition (appraisal).

FCIC further clarified that if
individual tests of raw sugar content are
not made at the time of delivery, the
average percent of raw sugar may be
based on the results of your (the
insured’s) previous tests.

Comment: The provision notes that
the raw sugar percentage will be
included to the extent that a raw sugar
test may not be performed or deemed
unacceptable. Commenter would like to
have the latter scenario more clearly
clarified under the rules as well. It’s not
readily apparent to the commenter
under what circumstances it would be
“deemed unacceptable” nor is it clear
the extent to which such a distinction
could harm the commenter’s production
calculations in a given year. Please
clarify what you mean.

Response: FCIC thanks the commenter
and appreciates their input. FCIC will
not further define “deemed

unacceptable” as this is not currently in
the crop provisions.

Comment: Commenter stated
regarding section 13(d)(2), and in
particular the phrase ““. . . the raw
sugar content percent shown in the
Special Provisions”, it will be
imperative for RMA to review and
update this parameter (as currently
contained within the actuarial
documents) for each and all sugar beet
county programs. For some states, e.g.,
Idaho, Oregon, Washington (Pacific
Northwest), Montana, North Dakota and
Wyoming, their 2018 percent sugar
values are established on a regional
basis. A region-wide percent sugar
better aligns each policyholder’s
determined standard tons with a single
nation-wide price election. In contrast,
other states, e.g., Minnesota, have
variable county percent sugar values,
which appear out of sync with their
recent base period average. As the
primary function of the ‘county average
percent sugar’ has changed from being
a key component in adjusting to
standard tons, to instead as a default
value of ‘last resort’, it is important for
each county’s percentage of raw sugar
value to be current and reflective of the
actual county instead of the region or
district.

Response: FCIC reviews the county
average percentage sugar at regional
level with data based on RMA history,
sugar percentage data from the sugar
beet processor, and NASS data. Regional
Offices also consider APH and loss
implications in order to ensure this
percentage is actuarially sound.
Additionally, FCIC only will use this
percentage in total loss determinations.

Comment: A commenter stated that in
regard to section 13(d)(1) and 13(e)(1):
Both state based on previous tests
performed by the processor during the
crop year. The commenter questions if
that is based on all beets delivered to
processor from all producers (in the
county or otherwise) or just from the
producer in question. Although this
language was in the previous provisions
it still seems unclear what basis is to be
used to ascertain the percent of raw
sugar that should be used in these
situations.

Another commenter stated in regard
to 13(d)(1) & (e)(1): These both include
the statement ““. . . based on the results
of previous tests performed by the
processor during the crop year. . . It
is unclear if that is based on all beets
delivered to processor from all
producers (in the county or otherwise)
or just from the producer in question.
Although this language was in the
previous crop provisions, it still seems
unclear what basis is to be used to
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ascertain the percent of raw sugar that
should be used in these situations.

Response: FCIC is revising the Crop
Provisions to specify that the previous
tests are based on the previous tests
from the insured producer.

Comment: Commenter stated in
regard to section 13, adding an early
harvest adjustment, it appears to apply
a penalty to the farmer when they are
required by the processor to harvest a
portion of a crop early, especially when
damage has occurred from an insurable
event. There is not clear enough
guidance to insurance providers to have
even application of these provisions, too
much left to the discretion of the
insurers could weaken coverage and
participation.

Another commenter stated that
section 13 is adding an early harvest
adjustment. This change seems to apply
a penalty to the commenters’ growers
when the growers are required by the
processor to harvest some beets early,
especially when there is damage from
an insurable loss. An argument can
easily be made that this provision will
provide less clear guidance to insurance
providers rather than clearer guidance
resulting in uneven application of the
provisions. It seems this is a blatant
attempt to limit the loss payments to
growers.

Another commenter stated in
reference to 13(f)(3): It is unclear if the
early harvest adjusted production
should be limited to APH. If the
producer is having a good year, he/she
will not be happy with that. If part of
the unit is early harvested, the early
harvested acres could be capped at the
APH of the remaining harvested acres.
If all of the unit is early harvested, the
sugar content from previous tests
performed by the processor could be
used. This may not include lost tonnage,
however. Maybe capping at APH is ok.

Another commenter stated that while
“early harvest factor’” allows producers
to add a one-percent-per-day adjustment
to their “production to count” for crops
harvested prior to “full maturity,” it
cannot result in an annual “production
to count” in excess of the insured crop’s
current APH. The commenter suggests
that this APH cap be removed or
adjusted.

The commenter’s principal concern is
that an APH cap fails to account for the
fact that sugar beet yields, measured
both in tonnage and sugar content, have
been rising sharply in recent years due
to adoption of new technologies,
principally new bioengineered seeds
and seed treatments. As a result, sugar
beet APHs, which generally reflect a
ten-year average of yields, often lag well
behind current crop potentials. For

instance, according to USDA’s National
Agricultural Statistical Service (NASS),
over the past dozen years, sugar beet
yields have grown (a) from a national
average 25.5 to 32.8 tons per acre of
beets and (b) from 3.79 to 4.87 tons per
acre of actual sugar, increases of over 28
percent overall and of over 2.3 percent
per year. In some regions, the growth
has been even sharper.

NATIONAL GROWTH IN SUGAR BEET

YIELDS

Yield per Sugar per
Crop year harvested harvested

acre/tons acre/tons
2007/2008 25.5 3.79
2008/2009 26.8 4.15
2009/2010 25.9 3.98
2010/2011 27.7 4.03
2011/2012 23.8 4.04
2012/2013 29.3 4.22
2013/2014 284 4.15
2014/2015 27.3 4.27
2015/2016 30.9 4.47
2016/2017 32.8 4.53
2017/2018 31.7 4.71
2018/2019 32.8 4.87

Source: NASS, data as of 9/17/2018.

This lag in APHs behind production
trends has been recognized by FCIC
though its approval of the privately-
developed Trend-Adjusted APH Yield
program for a number of crops.

Capping the impact of an early
harvest adjustment at a farmer’s current
APH thus creates an unintended
penalty. It creates a ceiling below a
crop’s actual potential, and it hinders
the ability of a farmers yield history to
catch up with rising yield trendlines. In
regions where early-harvest has
occurred over the years without the
benefit of an early-harvest factor, this
lag of APHs behind current trendlines is
especially pronounced. Given that the
one-percent-per-day formula itself is
based on sound underwriting data
reflecting real-world experience, the
commenter suggests either eliminating
the APH cap entirely as unneeded or
adjusting it to a more reasonable level
of 125 percent of APH.

Another commenter stated that
Insurance Providers have concerns
about capping the production after the
early harvest adjustment is applied to
the APH. Capping the production would
not allow the insured to capture the true
production potential of the crop given
the new seed technology that has
become available. Some APH databases
still have conventional seed use
included when now Roundup Ready
seed is the primary use.

Response: The rule added an early
harvest adjustment in response to sugar
beet processors requesting a portion of

contracted acres be harvested early.
Early harvested beets are often lower in
weight and sugar content, resulting in
what could appear to be a production
loss that would lower the producer’s
future Actual Production History (APH).
A solution was requested to prevent an
early harvest from reducing a producer’s
future guarantee. The rule added an
early harvest adjustment, which
increases the producer’s yield(s) on
their early harvested acreage for that
year’s harvest, preventing a decline in
the producer’s future insurable yield
due to early harvest. However, the early
harvest adjustment was limited to not
exceed the unit’s approved APH.
Additionally, FCIC had developed and
released procedures detailing guidance
for applying the early harvest
adjustment including the Frequently
Asked Questions at https://
www.rma.usda.gov/News-Room/
Frequently-Asked-Questions/Sugar-Beet
and the Sugar Beet Loss Adjustment
Handbook at https://www.rma.usda.gov/
-/media/RMAweb/Handbooks/Loss-
Adjustment-Standards-25000/Sugar-
Beet/2019-25450-1H-Sugar-Beet-Loss-
Adjustment-Standards.ashx.

After further analysis, FCIC
determined that due to upward trending
yields, the maximum adjustment could
be overly punitive. Therefore, FCIC is
revising the limit for the early harvest
adjustment to not result in a yield
greater than the higher of the producer’s
approved APH yield or the actual yield
of the sugar beets harvested after full
maturity from the unit. This change will
better reflect the unit’s production
capabilities, especially in instances of a
bumper crop because it uses the actual
yield from the unit if that yield is higher
than the approved APH yield.

Comment: A commenter stated that in
reference to 13(f)(3): This provision
indicates that the early dig adjustment
cannot result in production to count in
excess of the insured’s actual
production history. Should “actual
production history” be replaced by
“approved yield” as this is the defined
term found in the CCIP Basic Provisions
as well as the basis for establishing
coverage under this policy? Also, what
happens if you have a scenario where
this occurs? Do you not use the early dig
adjustment at all or do you limit the
production to count to the approved
yield? The commenter would
recommend that this provision be
further clarified so that there is no
misunderstanding for how this should
be handled when this situation occurs.

Response: FCIC is revising the limit
for the early harvest adjustment to not
result in a yield greater than the higher
of the producer’s approved APH yield or
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the actual yield of the sugar beets
harvested after full maturity from the
unit. This change will better reflect the
unit’s production capabilities,
especially in instances of a bumper crop
because it uses the actual yield from the
unit if that yield is higher than the
approved APH yield. Regarding the
scenario the commenter outlined, the
adjustment will still be made, but it will
be limited to the higher of the approved
actual production history yield or the
actual yield of the sugar beets harvest
after full maturity from the unit.

Comment: Is this ‘capping’ clause
referring to the insured’s actual yield of
“full maturity” beets for the current
crop year or the highest value within the
insured’s APH database history?

Response: The “capping clause”
refers to the insured’s approved actual
production history yield, but after
further analysis, FCIC determined that
due to upward trending yields, the
maximum adjustment could be overly
punitive. Therefore, FCIC is revising the
limit for the early harvest adjustment to
not result in a yield greater than the
higher of the producer’s approved APH
yield or the actual yield of the sugar
beets harvested after full maturity from
the unit. This change will better reflect
the unit’s production capabilities,
especially in instances of a bumper crop
because it uses the actual yield from the
unit if that yield is higher than the
approved APH yield.

Comment: The commenter stated on
13(f) that the Risk Management Agency
(RMA) has proposed adding an early dig
factor to increase the production to
count for both claims and APH purposes
once a certain threshold has been
reached as indicated in the actuarial
documents. The commenter does agree
that this type of production adjustment
is needed for sugar beets when the crop
is harvested early. It would be beneficial
for everyone reviewing these provisions
to know what these thresholds are as a
part of this published rule so that the
commenter would be able to review and
comment on the proposed threshold as
a part of these comments.

Another commenter stated in regard
to 13(f), RMA has proposed adding an
early dig factor to increase the
production to count for both claims and
APH purposes once a certain threshold
has been reached as indicated in the
actuarial documents. Commenter agrees
that this type of production adjustment
is needed for sugar beets when the crop
is harvested early. It would be beneficial
for everyone reviewing these provisions
to know what these thresholds are as a
part of this published rule so that we
would be able to review and comment
on the proposed threshold as a part of

these comments. It would also be
helpful to know what the proposed
calendar dates for the end of the
insurance period for the different states
are in order to be able to adequately
comment on the full maturity date
derived using the 45-day period used for
the early dig factor.

Response: FCIC thanks the commenter
and appreciates their input. The
threshold and calendar dates for the end
of insurance period have been made
publicly available in the actuarial
documents. FCIC does not produce
actuarial documents as part of the rule
making process and therefore did not
provide the threshold or calendar dates
for the end of insurance period in the
rule. These requests have been
forwarded to the regional offices for
review and further consideration. Other
local or county-based concerns can be
addressed to the RMA regional office.
Any interested person may find contact
information for the applicable regional
office on RMA’s website at https://
www.rma.usda.gov/RMALocal/Field-
Offices/Regional-Offices.

Comment: The commenter stated as
framed in the new Crop Insurance
Provisions, the “early harvest factor”
adjustment will apply only if the
percentage of insured acreage harvested
before full maturity exceeds a threshold
level specified in the FCICs annual
actuarial documents. The concern
behind this provision, as the commenter
understands it, is that applying the
factor to very small fractions of a field
could complicate its implementation,
raising costs. The commenter
appreciates RMA'’s decision to place the
actual threshold level in its actuarial
documents—rather than freezing it in
policy terms—since this will make it
easier to adjust in the future as
experience is gained over time.

If a threshold is to be imposed,
however, the commenter believes it
must be set initially at a level that
reflects farm-level realities. The
commenter discussed this issue with
members from various regions of the
country and found that early harvest
practices vary widely. For instance,
some processors that require early
harvest deliveries will spread the
burden among large numbers of
members to minimize the impact on
each one. This could result in early
harvests quotas of, say, 10 percent or so
on each farm. In other situations,
growers will be encouraged to harvest
“openings” or small portions of fields
during the early harvest. In other cases,
early harvest can include entire fields or
larger portions. In addition, the
commenter understands that much of
this data burden for implementing the

new process will rest on sugar beet
processing companies who record
deliveries on a regular basis, and that
crop insurance industry professionals,
including agents and AIP staff, generally
have access to automated systems to
facilitate reporting.

Given these factors, particularly the
wide range of farming practices, the
commenter urges RMA initially to set
the threshold at a relatively low level,

5 percent. This would allow RMA, AIPs,
processors, and producers to gain
experience on how the early harvest
adjustment operates in a wide range of
conditions. The commenter also urges
RMA to review its experience after the
first two years to see if any adjustment
in the threshold is justified.

Another commenter stated in regard
to 13(f), commenter agrees with the
changes allowed when harvesting prior
to full maturity. However, due to the
workload involved when a small
acreage is involved or a small fraction
of a unit, consider establishing the
percentage of the unit entered in the
Special Provisions to be more than 25%
and maybe up to 50% of unit acreage
before this increase factor would be
allowed.

Since most of the time the early
harvested acreage is minimal with only
end rows or point rows harvested early,
the overall impact to the production to
count is minimal in relation to the
whole unit (and to the extra work
involved to adjust each load by each
date). However, when the acreage
exceeds 25% of the unit it starts to
become relevant, and as the acreage
approaches 50% it can become very
significant. Perhaps 33% of a unit’s
acreage would be a good place to begin
increasing production. If so, suggest that
if more than one-third of the unit’s
acreage is harvested prior to full
maturity, then the production from
those acres could be increased; if less
than one-third was harvested early, no
adjustment would be allowed.

Another commenter stated in regard
to 13(f), going with a percentage of
acreage before applying an early harvest
adjustment might be a good idea in
theory, but when a notice of claim is
submitted in the middle or after harvest,
there really is no way to determine the
acres harvested early, other than taking
the farmer’s word for it. Early harvest
tickets will reflect the tons per truckload
and the date, but there is no way to
ascertain early harvested acreage.

Another commenter stated that
clarification is needed on how to track
the early harvested acres. The current
settlement and summary sheets
available do not show the individual
loads with the delivery dates. The actual
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weight tickets would have to be
requested. These receipts are prone to
fading, are misplaced during harvest,
and can be difficult to read. Additional
time may be needed by the processors
to allow them to include the additional
information needed to the settlement
and summary sheets.

Another commenter stated regarding
the reference in (f) to ¢“. . . exceeds the
threshold specified in the actuarial
documents . . .” and the language in
(£)(1) & (3): What is the tentative/
proposed threshold amount which is to
be specified in the actuarial documents?
Is it to be a percentage of the unit’s total
planted acreage, or a percentage of the
unit’s total insured acreage, i.e., planted
and prevented planted? And what will
the percentage be: 5%, 10%, or
something else?

Another commenter stated that in
reference to section 13(f) that the
commenter agrees with the changes
allowed when harvesting prior to full
maturity. However due to the workload
involved (agents, insured’s, AIP’s) when
dealing with small acreages or small
fractions of a unit, the commenter
would like to see the percentage of the
unit entered in the Special Provisions to
be more than 25% and maybe up to
50% of unit acreage before this increase
factor would be implemented. Since
most of the time the early harvested
acreage is minimal with only end rows
or point rows harvested early, the
overall impact to the production to
count is minimal in relation to the
whole unit (and to the extra work
involved to adjust each load by each
date). However, when the acreage
exceeds 25% of the unit, it starts to
become relevant. As the acreage
approaches 50% it can become very
significant. Perhaps 33% (one third) of
a unit’s acreage would be a good place
to begin increasing production. So, a
suggestion the commenter has is, if
more than one third of the unit acreage
is harvested prior to full maturity, then
production from those acres could be
increased using the factor provided. If
less than 5 of a unit’s acreage was
harvested early, no adjustment would be
allowed.

Response: FCIC thanks the
commenters and appreciates their input.
The threshold was initially set low (at
10 percent), as suggested by one of the
commenters. FCIC will continually
monitor this threshold and update as
needed. Additionally, the amount of
production harvested early will be
determined from processor production
records obtained by the insured. It is the
insureds’ responsibility to provide
acceptable production records to the
AIP.

Comment: The commenter stated in
13(f)(1): That the commenter predicated
on what the commenter believes the
calendar date for the end of insurance
period will be based on prior years. The
commenter does not believe that 45
days prior to the end of the insurance
period for the date of full maturity is
accurate for all areas where sugar beets
are grown. The commenter suggests that
30 days prior to the end of the insurance
period would be more appropriate in
Colorado, Nebraska and Wyoming.
Using 45 days in these states would
result in a September 16 full maturity
date. The beets will continue to mature
past this date and sugar content
increases dramatically after a hard
freeze. The average frost date for
western Nebraska is September 20 and
probably a few days later in Colorado.
Using 30 days prior to the end of the
insurance period date would be October
1. Early harvest started on September 5
this year. An 11% production
adjustment (1% per day from harvest
beginning to September 16) would not
make this production whole by the full
maturity date. This could also be an
issue for Idaho as the local sugar beet
company in this region requires some
growers to start digging early to help get
the factories up and running, which
usually begins after September 1. Most
growers finish harvest by October 31st
and there is a penalty by the local sugar
beet company if they harvest beets after
November 5th. The commenter would
recommend that RMA further review
the full maturity dates for each state and
consider increasing the production by
2% per day (rather than 1% per day) if
the producer digs early, which would be
similar to the factor used in the potato
policy.

Another commenter stated that
regarding the interaction between
section 9 calendar date of the end of
insurance (EOI) and the early harvest
dates derived according to 13(f)(1),
please refer to the attached Excel file for
detailed information. The ‘NASS
harvest dates’ tab tallies the beginning,
most active, and ending harvest dates
for each state, and are representative of
the 2009-time period. The ‘4 state
progress’ tab tallies the NASS weekly
harvest progress reports from the four
major sugar beet states, representing
each state’s average percent harvested
during crop years 2012 through 2016;
these dates and percentages corroborate
the harvest dates for the 2009-time
period remain applicable to current
years’ activities.

If the November 15 calendar EOI date
is to remain unchanged (for 2019) then
the 45-day default works quite well in
capturing the ‘early harvest’ phase for

the states of Minnesota and North
Dakota. However, for the other states
(not withstanding California) the 45-day
default significantly misses ‘early
harvest’ activities in states like Idaho
and Michigan. <<Refer to cells C72 to
K73 within the ‘NASS harvest dates’
sheet >>

If the calendar EQOI dates are re-
established for 2019, and if October 31
is used for Minnesota and North Dakota,
then a 35-day time window may be
more appropriate for these two states. If
a November 10 EOI were established for
Idaho, Michigan and Colorado, then a
35-day window would seem to function
reasonably as well.

Additional challenges are foreseen for
the states of Oregon, Montana,
Nebraska, and Wyoming. Their
‘Beginning to Active Beginning’ harvest
phases are relatively short in duration
and could represent minimal if any
harvest before full maturity based on the
county’s location or district differences
(e.g., Wyoming’s Big Horn Basin versus
its Southeast region).

Without knowing what EOI dates are
changing for 2019, and which counties
will have variance to the 45-day default,
it is essentially impossible to properly
evaluate these interacting policy
components.

Another commenter stated there also
are concerns about how to determine
the early dig factor. The policy changes
do not address the definition or date for
early harvest. The definition and date
could be different based on location.
This may have to be addressed in the
county special provisions. Early harvest
is mandatory per the processor contract
and not voluntary. The insured can
choose which acres to harvest during
early dig.

Another commenter stated that
depending on what the calendar date for
the end of insurance period will be,
commenter questions if 45 days prior to
the end of the insurance period for the
date of full maturity is accurate for all
areas where sugar beets are grown.
Commenter would recommend that
RMA further review the full maturity
dates for each state and consider
increasing the production by 2% per
day (rather than 1% per day) if the
producer digs early, which would be
similar to the factor used in the potato
policy.

As an example, in Colorado,
Nebraska, and Wyoming, with an EOI of
11/15, the language in section 13(f)
might be ok. That is 1% per day starting
with 10/1. That means a producer
would get 25% for beets harvested on
September 5, the beginning of early
harvest. Also, subsection 13(f)(1) allows
for a number of days prior to EOI other
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than 45. It states ‘““unless otherwise
specified in the SP.”

Another commenter stated, as this
whole subsection is new procedure for
the crop, what are the proposed
variances that will be noted in the
Special Provisions? Which states and
counties? Can the number of days be
less than or greater than the default of
45 days?

Another commenter stated regarding
the slated change to remove the
calendar date for the EOI period from
section 9 and display that information
solely within the actuarial documents
(AIB Date Table), this has significant
impacts particularly with respect to the
new element within section 13(f), i.e.,
early harvest production adjustments.
Are there to be revisions to the EOI date
for select regions? Notwithstanding
California’s Imperial County, essentially
all remaining states or regions with
active sugar beet processing facilities
have a November 15th date as their EOI
date. Comparing this November 15 date
with the most current NASS ‘Usual
Planting and Harvesting dates’ for sugar
beets [October 2010] suggests significant
adjustments are warranted for the
calendar EOI dates. Example: Minnesota
and North Dakota typically conclude
harvest during the last week of October;
this constitutes approximately three
weeks of extended coverage after
harvest is routinely complete.

The final rule notes the administrative
advantages to establishing and
displaying the calendar EOI date within
the actuarial documents, but without
being informed of what date changes are
to be made for 2019 it is impossible for
policyholders and insurance providers
to evaluate the impact on potential early
harvest adjustments.

Response: The Crop Provisions as
written in section 13(f)(1) states that the
Special Provisions can specify
exceptions for the 45 days prior to the
calendar date for the end of insurance
provision. These requests have been
forwarded to the regional offices for
review and further consideration. Other
local or county-based concerns can be
addressed to the RMA regional office.
Any interested person may find contact
information for the applicable regional
office on RMA'’s website at https://
www.rma.usda.gov/RMALocal/Field-
Offices/Regional-Offices.

Additionally, FCIC set the increasing
production rate to 1% per day by
gathering data from multiples
stakeholders and continues to collect
more data from implementation of the
Crop Provisions.

Comment: The commenter
appreciates RMA’s intent that the early
harvest adjustment not apply where a

grower experiences actual damage
resulting in a claim from rain, flood,
drought, freeze, or some other covered
hazard. Hence, the provision specifies
that “an adjustment will not be made if
the sugar beets are damaged by an
insurance cause of loss and leaving the
crop in the field would reduce
production.” The inclusion of that final
clause—leaving the crop in the field
would reduce production”—raises a
question, however, whether the factor
might inadvertently limit or annul a
producer’s legitimate insurance claim in
some cases.

For instance, one serious problem
faced by sugar beet producers is root rot,
a condition caused by excess moisture.
Root rot not only damages beets in the
field, but also continues to damage
surrounding beets after they are
delivered to a processor. As a result,
these beets cannot be effectively stored
for extended periods, and processors
often ask that they be delivered early to
avoid later problems. Nevertheless, if
left in the field, beets affected by root rot
do not necessarily continue to
deteriorate and may bounce back to
some extent.

If a field is affected by root rot early
in the growing season, reducing yields
below the crop’s insurance guarantee,
and the crop is subsequently delivered
early because of a requirement of the
processor, it appears the early harvest
adjustment could reduce the size of a
farmers claim, or potentially raise
“production to count’ above the
deductible. Similarly, the existence of
the factor could act as a disincentive for
growers to deliver the affected beets
early, creating damage during storage.
Clarification of the provision is needed
to avoid such unintended results.

Response: FCIC will not further
specify the causes of loss in the crop
provisions as specifying the causes of
loss could have unintended
consequences since impacts could differ
by region and event. Loss adjusters will
determine, on a case-by-case basis, the
insurable cause of loss and if the early
harvest adjustment is to be applied.
FCIC is aware that there may be some
disagreements between AIPs and the
insured or inconsistencies between
AlIPs. Controversial claims procedure is
already in place if an insured does not
agree with the AIP’s final loss
adjustment determination. This
procedure allows the claim to be
referred from the loss adjuster to the AIP
in order to resolve the claim, when the
insured disagrees with the loss adjuster.
Additionally, the Common Crop
Insurance Policy, Basic Provisions
provides a process for insureds and
AlPs to settle disputes, including

disputes with loss adjustment
determinations, such as mediation and
arbitration.

Additionally, depending on situations
that develop around harvest time,
bulletins may be issued to address
specific situations that arise. FCIC will
continue to monitor the performance of
this provision and can address
additional program changes that may be
needed in future crop provision and
procedural revisions.

Comment: Commenter stated in
reference to 13(f)(3): Change the
semicolon at the end to a period.

Response: FCIC changed the
semicolon at the end of the section to a
period.

Comment: Commenter stated about
13(e): Much more has changed in this
section than just the correction to show
raw sugar instead of standardized tons.

This paragraph is for production that
did not meet the specifications in the
contract and was damaged by an
insured cause of loss. The production
will be based on the tons delivered
times the average sugar. Any damage
should result in lower tons and/or
sugar. Since the production did not
meet the terms of the contract,
presumably the processor will not
accept it. Therefore, there should be a
way to put a salvage value on it. (The
LMP definition has been removed.)

If the production is damaged by an
uninsured cause of loss, then it is
presumed that an appraisal for
uninsured causes would be done for
unharvested production and a
determination would be made for
harvested production. See section
13(c)(1)(ii).

The instructions for appraising sugar
beets for replant qualifications (Exhibit
7 in the LASH) appear to be adequate.
Nothing should change here except APH
will now be expressed in pounds of raw
sugar instead of tons. The calculation
was APH/Plant population (for 1/100 of
an acre). The appraisal then multiplied
this by the remaining population and
compared it to 90% of the APH x
coverage level. (One could actually take
APH out of this equation and it would
still be valid.)

Another commenter stated in regards
to 13(e)(1): The way this currently reads,
if due to an insurable cause of loss the
beets will not meet the minimum
acceptable standards in the processor
contract, then the AIP would count ALL
of the production (“by multiplying the
tons of such damaged beets by 2000 and
by the average percent of raw sugar

.”"). That does not seem to be fair to
an insured. If the beets are damaged to
the point that the processor will not
accept them and the beets are destroyed,
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then there should be no production to
count. Additionally, the wording in the
previous sugar beet policy contained
what might be called a “‘salvage value”
in that, if such damaged beets could not
meet the terms of the processor contract,
but did have some value, then that value
should be used by converting it back to
production to count.

Recommend retaining this ““salvage
value” language, although reworded
slightly to accommodate the change
from standardized tons to pounds of raw
sugar. Also revise the language to reflect
zero production to count in situations
where it does not meet the standards
and is destroyed.

Additionally, the 2018 Sugar Beet
Loss Adjustment Standards Handbook
has several examples of these types of
situations and those examples should
also be retained (with changes to
pounds of raw sugar).

Another commenter believes the
language needs to be adjusted to reflect
zero production to count in situations
where it does not meet the standards
and is destroyed. Additionally, the 2018
Sugar Beet Loss Adjustment Standards
Handbook has several examples of these
types of situations and those examples
should also be retained (with changes to
pounds of raw sugar).

Another commenter stated that in
regard to section 13(e): Much more has
changed in this section than just the
correction to show raw sugar instead of
standardized tons, as summarized in the
regulations. The way this currently
reads, if due to an insurable cause of
loss the beets will not meet the
minimum acceptable standards in the
processor contract then the insurance
provider would still count ALL of them
(by multiplying the tons of such
damaged beets by 2000 and by the
average percent of raw sugar). That does
not seem to be fair to an insured. If the
beets are damaged so that the processor
will not accept and the beets are
destroyed, then there should be no
production to count.

Another commenter stated that the
wording in the previous sugar beet
policy contained what the commenter
might call a salvage value in that, if
such damaged beets could not meet the
terms of the processor contract but did
have some value—then that value
should be used by converting it back to
production to count. The commenter
believes this salvage value language
should remain although reworded
slightly to accommodate the change
from standardized tons to pounds of raw
sugar.

Response: Section 13(e) is to address
sugar beets that are damaged but are still
accepted by the processor. FCIC agrees

that the salvage value language should
be maintained in the crop provisions
and is adding language back into the
provisions as outlined in 13(g) to
provide that if harvested production is
damaged due to an insurable cause of
loss and is rejected by the processor, but
is sold to a salvage buyer at a reduced
price: Compute the pounds of raw sugar
of the sold production by dividing the
gross dollar amount paid by the salvage
buyer by the established price.

FCIC is also adding the following
language in section 13(h) to address the
zero production to count scenarios,
providing that if production is damaged
due to an insurable cause of loss to the
extent that the processor will not accept
the production, such as the production
did not meet the standards contained in
the production agreement; and there are
no salvage markets for the production,
then there would be no value for
production and there would be no
production to count provided the
production is destroyed in a manner
acceptable to us.

Additionally, salvage value and zero
production to count language has been
maintained in the Sugar Beet Loss
Adjustment Standards Handbook to
address both situations at https://
www.rma.usda.gov/-/media/RMAweb/
Handbooks/Loss-Adjustment-
Standards---25000/Sugar-Beet/2019-
25450-1H-Sugar-Beet-Loss-Adjustment-
Standards.ashx.

Comment: The commenter supports
the addition of a new “early harvest
factor” adjustment to the Sugar Beet
Crop Insurance Provisions. Sugar beets
differ from other major crops in that
they are grown almost exclusively under
contract to regionally-based grower-
owned processing companies. Producers
deliver their harvested beets to the
processor, which then refines them into
pure sugar. The timing of each farmer’s
delivery of their raw beets to the
processing factory is critical to its
efficient operation. As a result,
producers are often required to harvest
and deliver portions of a crop prior to
its full maturity, before the crop’s
tonnage and sugar content have reached
normal peak levels. The result can be an
unintended penalty, through no fault of
the individual farmer, against the
annual yield (called “production to
count”) that the farmer can count
toward his or her historical APH, the
basis for determining future coverage.

The “early harvest factor” adjustment
addresses this problem by allowing a
producer, if required to harvest early, to
adjust the “production to count” for that
portion of the crop for purposes of
calculating their future APH. The
adjustment is equal to 1 percent per day

for each day prior to full maturity, and
“full maturity” is defined as 45 days
before the end of the insurance period.
The size of the adjustment is based on
an extensive set of data assembled by
outside counsel for ASGA from each of
the grower owned processing
companies, showing the precise amount
by which tonnage and sugar content
vary during the early-harvest period.

The commenter believes this new
process will benefit many sugar beet
producers while protecting the
underwriting soundness of the FCIC
program. That said, the commenter
wishes to comment on three operational
points that could have a significant
effect on its performance.

Response: FCIC thanks the commenter
and appreciates their input.

Comment: The changes being
implemented by the 2019 Sugar Beet
Crop Provisions rewrite have several
significant elements that are not fully
disclosed in the final rule as many are
now to be solely contained in the
actuarial documents (of which no drafts
are provided), e.g., calendar date for
EOI, variances to the Early Harvest
default date, updated percentages of raw
sugar, etc. Without knowing what
changes will be made it is impossible to
adequately review and comment. For
the reasons outlined above, it is
recommended that this CFR rule change
be delayed until the 2020 crop year and
tentative actuarial document references
are available for review.

Postponing the proposed changes
until the 2020 crop year would allow
time for:

e The Special Provisions, CIH, and
LASH to be updated;

e The AIPs to receive the clarification
needed to convert the APH from
standardized tons to pounds of raw
sugar; and

e The sugar beet processors to update
the software to capture any additional
information that may be needed for
claims to be processed when the early
dig factor needs to be applied.

Response: FCIC thanks the commenter
and appreciates their input.

Comment: Commenter is frustrated
that the commenter is unable to see any
comments on this at all. If insurance
regulators or sugar beet farmers are
supposed to take an active role in the
rule-making process, comments should
be made public. This may be one of
many rules being promulgated, but there
is no reason to treat this any differently
than another rule. You should re-open
the notice and comment section again
and allow comments to be made public.

Response: FCIC is summarizing
public comments received and
addressing those comments in this final
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rule and is opening the rule for further
public comment.

Effective Date and Notice and Comment

In general, the Administrative
Procedure Act (APA, 5 U.S.C. 553)
requires that a notice of proposed
rulemaking be published in the Federal
Register for interested persons to be
given an opportunity to participate in
the rulemaking through submission of
written data, views, or arguments with
or without opportunity for oral
presentation and requires a 30-day delay
in the effective date of rules, except
when the rule involves a matter relating
to public property, loans, grants,
benefits, or contracts. This rule involves
matters relating to contracts and
therefore the requirements in section
553 do not apply. Although not required
by APA, FCIC has chosen to request
comments on this rule.

The Office of Management and Budget
(OMB) designated this rule as not major
under the Congressional Review Act, as
defined by 5 U.S.C. 804(2). Therefore,
FCIC is not required to delay the
effective date for 60 days from the date
of publication to allow for
Congressional review. Accordingly, this
rule is effective November 30, 2019.

Executive Orders 12866, 13563, 13771
and 13777

Executive Order 12866, “Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasized the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13777, “Enforcing the Regulatory
Reform Agenda,” established a federal
policy to alleviate unnecessary
regulatory burdens on the American
people.

The Office of Management and Budget
(OMB) designated this rule as not
significant under Executive Order
12866, ‘“‘Regulatory Planning and
Review,” and therefore, OMB has not
reviewed this rule.

Executive Order 13771, “Reducing
Regulation and Controlling Regulatory
Costs,” requires that in order to manage
the private costs required to comply
with Federal regulations that for every
new significant or economically
significant regulation issued, the new

costs must be offset by the elimination
of at least two prior regulations. As this
rule is designated as not significant, it
is not subject to Executive Order 13771.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by
SBREFA, generally requires an agency
to prepare a regulatory analysis of any
rule whenever an agency is required by
APA or any other law to publish a
proposed rule, unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
This rule is not subject to the Regulatory
Flexibility Act because as noted above,
this rule is exempt from APA and no
other law requires that a proposed rule
be published for this rulemaking
initiative.

Clarity of the Regulation

Executive Order 12866, as
supplemented by Executive Order
13563, requires each agency to write all
rules in plain language. In addition to
your substantive comments on this rule,
we invite your comments on how to
make the rule easier to understand. For
example:

e Are the requirements in the rule
clearly stated? Are the scope and intent
of the rule clear?

e Does the rule contain technical
language or jargon that is not clear?

o Is the material logically organized?

e Would changing the grouping or
order of sections or adding headings
make the rule easier to understand?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e Would more, but shorter, sections
be better? Are there specific sections
that are too long or confusing?

e What else could we do to make the
rule easier to understand?

Environmental Review

In general, the environmental impacts
of rules are to be considered in a
manner consistent with the provisions
of the National Environmental Policy
Act (NEPA, 42 U.S.C. 4321—4347) and
the regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508). FCIC conducts programs
and activities that have been determined
to have no individual or cumulative
effect on the human environment. As
specified in 7 CFR 1b.4, FCIC is
categorically excluded from the
preparation of an Environmental
Analysis or Environmental Impact
Statement unless the FCIC Manager
(agency head) determines that an action
may have a significant environmental
effect. The FCIC Manager has

determined this rule will not have a
significant environmental effect.
Therefore, FCIC will not prepare an
environmental assessment or
environmental impact statement for this
action and this rule serves as
documentation of the programmatic
environmental compliance decision.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State and local officials that would be
directly affected by proposed Federal
financial assistance. The objectives of
the Executive Order are to foster an
intergovernmental partnership and a
strengthened Federalism, by relying on
State and local processes for State and
local government coordination and
review of proposed Federal financial
assistance and direct Federal
development. For reasons specified in
the final rule related notice regarding 7
CFR part 3015, subpart V (48 FR 29115,
June 24, 1983), the programs and
activities in this rule are excluded from
the scope of Executive Order 12372.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, “Civil Justice
Reform.” This rule will not preempt
State or local laws, regulations, or
policies unless they represent an
irreconcilable conflict with this rule.
Before any judicial actions may be
brought regarding the provisions of this
rule, the administrative appeal
provisions of 7 CFR part 11 are to be
exhausted.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, except as required
by law. Nor does this rule impose
substantial direct compliance costs on
State and local governments. Therefore,
consultation with the States is not
required.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
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including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

FCIC has assessed the impact of this
rule on Indian Tribes and determined
that this rule does not, to our
knowledge, have Tribal implications
that require Tribal consultation under
E.O. 13175. The regulation changes do
not have Tribal implications that
preempt Tribal law and are not expected
have a substantial direct effect on one or
more Indian Tribes. If a Tribe requests
consultation, FCIC will work with the
USDA Office of Tribal Relations to
ensure meaningful consultation is
provided where changes, additions and
modifications identified in this rule are
not expressly mandated by Congress.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA, Pub. L.
104-4) requires Federal agencies to
assess the effects of their regulatory
actions of State, local, and Tribal
governments or the private sector.
Agencies generally must prepare a
written statement, including cost
benefits analysis, for proposed and final
rules with Federal mandates that may
result in expenditures of $100 million or
more in any 1 year for State, local or
Tribal governments, in the aggregate, or
to the private sector. UMRA generally
requires agencies to consider
alternatives and adopt the more cost
effective or least burdensome alternative
that achieves the objectives of the rule.
This rule contains no Federal mandates,
as defined in Title II of UMRA, for State,
local, and Tribal governments or the
private sector. Therefore, this rule is not
subject to the requirements of sections
202 and 205 of UMRA.

Federal Assistance Program

The title and number of the Federal
Domestic Assistance Program listed in
the Catalog of Federal Domestic
Assistance to which this rule applies is
No. 10.450—Crop Insurance.

Paperwork Reduction Act of 1995

In accordance with the provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. chapter 35, subchapter I), the
rule does not change the information
collection approved by OMB under
control numbers 0563—0053.

E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects in 7 CFR Part 457

Acreage allotments, Crop insurance,
Reporting and recordkeeping
requirements.

Final Rule

For the reasons discussed above, FCIC
amends 7 CFR part 457, effective for the
2020 and succeeding crop years in states
with a November 30 contract change
date and for the 2021 and succeeding
crop years in all other states, as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

m 1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1) and 1506(0).

m 2. Amend §457.109 as follows:
m a. In section 1:
m i. Remove the definition of “Initially
planted”’;
m ii. Add definitions for “Percentage of
raw sugar’” and “Pound” in alphabetical
order;
m iii. Revise definition of ‘“‘Practical to
replant”;
m iv. Remove the definition of
‘“Processor contract”’; and
m v. Add definitions for “Production
agreement” and “Ton” in alphabetical
order;
m b. Revise sections 2 and 3;
m c. Add section 6;
m d. In section 7:
m i. Revise paragraphs (a)(3) and (b)(2);
and
m ii. In paragraph (b)(4), add quotation
marks around the term “processor”’;
m e. Revise section 12; and
m f. In section 13:
m i. Revise paragraphs (d) introductory
text, (d)(1), (e) introductory text, and
(e)(1);
m ii. Revise paragraphs (f)(2) and (3);
and
m iii. Add paragraphs (f)(4) and (5), (g),
and (h).

The revisions and additions read as
follows:

§457.109 Sugar Beet Crop Insurance
Provisions.
* * * * *

1. Definitions
* * * * *

Percentage of raw sugar. Quantity of
sugar determined from analytical tests

of samples performed by the processor
or other laboratories approved by us.
* * * * *

Pound. Sixteen (16) ounces
avoirdupois.

Practical to replant. In addition to the
definition in section 1 of the Basic
Provisions, it will not be considered
practical to replant if production from
the replanted acreage cannot be
delivered under the terms of the
production agreement, or 30 days after
the initial planting date for all counties
where a late planting period is not
applicable, unless replanting is
generally occurring in the area.

* * * * *

Production agreement. A written
contract between you and the processor,
executed on or before the acreage
reporting date, which is in effect for the
crop year, containing at a minimum:

(1) Your commitment to plant, grow,
and deliver the sugar beet production to
the processor; and

(2) The processor’s commitment to
purchase the production stated in the
contract.

* * * * *

Ton. Two thousand (2,000) pounds

avoirdupois.

2. Unit Division

In addition to the requirements of
section 34 of the Basic Provisions, basic
units may be divided into optional units
only if you have a production agreement
that requires the processor to accept all
production from a number of acres
specified in the production agreement.
Acreage insured to fulfill a production
agreement which provides that the
processor will accept a designated
amount of production or a combination
of acreage and production will not be
eligible for optional units.

3. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities.

The production guarantee will be

expressed in pounds of raw sugar.
* * * * *

6. Report of Acreage

In addition to the requirements of
section 6 of the Basic Provisions, you
must provide a copy of all production
agreements to us on or before the

acreage reporting date. Insured Crop
* x %

(3) That are grown under a production
agreement and are not excluded from
the production agreement at any time
during the crop year; and
* * * * *

(b) * % %

(2) The Board of Directors or officers
of the processor must have adopted and
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executed a corporate resolution that
contains essentially the same terms as a
production agreement. Such corporate
resolution will be considered a
production agreement under the terms

of the sugar beet crop insurance policy;
* * * * *

12. Duties in the Event of Damage or
Loss

In accordance with the requirements
of section 14 of the Basic Provisions,
representative samples of the
unharvested crop must be at least 10
feet wide and extend the entire length
of each field in the unit. The samples
must not be harvested or destroyed until
the earlier of our inspection or 15 days
after harvest of the balance of the unit
is completed.

13. Settlement of Claim

* * * * *

(d) Harvested production or
unharvested production that is
appraised after the earliest delivery date
that the processor accepts harvested
production and that meets the minimum
acceptable standards contained in the
production agreement or corporate
resolution will be converted to pounds
of raw sugar by multiplying the tons of
such production by 2,000 and by the
average percentage of raw sugar to
determine the production to count. The
average percentage of raw sugar will be
determined from tests performed by the
processor or other laboratories approved
by us at the time of delivery or sample
acquisition (appraisal).

(1) If individual tests of raw sugar
content are not made at the time of
delivery, the average percent of raw
sugar may be based on the results of
your previous tests performed by the
processor or other laboratories approved
by us during the crop year if it is
determined that such results are

representative of the total production.
* * * * *

(e) Harvested production or
unharvested production that is
appraised after the earliest delivery date
that the processor accepts harvested
production and that does not meet the
minimum acceptable standards
contained in the production agreement
or corporate resolution due to an
insured peril will be converted to
pounds of raw sugar by multiplying the
tons of such damaged production by
2,000 and by the average percent of raw
sugar contained in such production. The
average percentage of raw sugar will be
determined from tests performed by the
processor or other laboratories approved
by us at the time of crop delivery or
sample acquisition (appraisal).

(1) If individual tests of raw sugar
content are not made at the time of
delivery, the average percent of raw
sugar may be based on the results of
your previous tests performed by the
processor or other laboratories approved
by us during the crop year if it is
determined that such results are
representative of the total production.

* * * * *

(f]**‘k

(2) The adjustment will not be made
if the sugar beets are damaged by an
insurable cause of loss and leaving the
crop in the field would reduce
production.

(3) The adjustment cannot result in a
yield greater than the higher of your
approved actual production history
yield or the actual yield of the
production harvested after full maturity
from the unit.

(4) The adjustment will only be made
if early harvest is required in the
production agreement, or the processor
requests early harvest prior to full
maturity.

(5) If the production agreement does
not require early harvest and the
processor has not requested early
harvest, and the processor:

(i) Accepts the early harvested
production, the early harvested
production will be counted but no early
harvest adjustment will apply.

(ii) Does not accept the early
harvested production, the production to
count will be the production guarantee
for the acreage harvested early.

(g) If harvested production is damaged
due to an insurable cause of loss and is
rejected by the processor but is sold to
a salvage buyer at a reduced price:
Compute the pounds of raw sugar of the
sold production by dividing the gross
dollar amount paid by the salvage buyer
by the established price.

(h) If production is damaged due to an
insurable cause of loss to the extent that
the processor will not accept the
production, such as the production did
not meet the standards contained in the
production agreement; and there are no
salvage markets for the production, then
there would be no value for production
and there would be no production to
count provided the production is
destroyed in a manner acceptable to us.
* * * * *

Martin R. Barbre,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 2019-25844 Filed 11-27-19; 8:45 am]
BILLING CODE 3410-08-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 1, 2, 37, 40, 50, 51, 52,
55,71,72,73,74,100, 140, and 150

[NRC-2019-0170]
RIN 3150-AK37

Organizational Changes and
Conforming Amendments

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations to reflect internal
organizational changes and make
conforming amendments. These changes
include removing all references to the
Office of New Reactors because that
office has merged with the Office of
Nuclear Reactor Regulation, changing
the names of divisions that are affected
by the reorganization of the Office of
Nuclear Material Safety and Safeguards,
and making conforming amendments
throughout the regulations to reflect the
office merger and the office
reorganization. This document is
necessary to inform the public of these
non-substantive amendments to the
NRC’s regulations.

DATES: This final rule is effective on
December 30, 2020.

ADDRESSES: Please refer to Docket ID
NRC-2019-0170 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0170. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents Collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nre.gov.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.


http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
https://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
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FOR FURTHER INFORMATION CONTACT: Jill
Shepherd, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
1230; email: Jill. Shepherd@nrc.gov.

SUPPLEMENTARY INFORMATION:
I. Introduction

The NRC is amending its regulations
in parts 1, 2, 37, 40, 50, 51, 52, 55, 71,
72,73, 74, 100, 140, and 150 of title 10
of the Code of Federal Regulations (10
CFR) to reflect internal organizational
changes and conforming amendments.
These changes include removing all
references to the Office of New Reactors
because that office has merged with the
Office of Nuclear Reactor Regulation,
changing the names of divisions that are
affected by the reorganization of the
Office of Nuclear Material Safety and
Safeguards, and making conforming
amendments throughout the regulations
to reflect the office merger and the office
reorganization. This document is
necessary to inform the public of these
non-substantive amendments to the
NRC’s regulations.

II. Summary of Changes
10 CFR Part 1

Remove Section. Section 1.44 is
removed in its entirety because the
Office of New Reactors has merged with
the Office of Nuclear Reactor
Regulation.

10 CFR Parts 1, 2, 37, 50, 51, 52, 55, 73,
100, and 140

Remove Office Name. In §§ 1.32(b),
2.101, 2.102, 2.103, 2.105(e)(1), 2.106(a),
2.107(c), 2.108, 2.110, 2.318(b), 2.337(g),
2.340, 2.403, 2.603, 2.621, 2.629(a),
2.811(c), 37.7(a), 50.30(a), 50.55a(z),
50.61, 50.70(b), and 50.75(h),
appendices G, H, and J to 10 CFR part
50, §§51.4, 51.40(c)(1), 51.58,
51.105(a)(5), 51.105a, 51.107(a)(5),
51.121(a), 52.15(a), 52.35, 52.75(a), 55.5,
73.4(a), 100.4, 140.5, and 140.6(a), this
final rule removes all references to the
Office of New Reactors and its director,
because that office has merged with the
Office of Nuclear Reactor Regulation.

10 CFR Part 2

Correct Title Name and Division. In
§ 2.4, this final rule updates the
definition of “Commission adjudicatory
employee” by replacing the title
Associate General Counsel for Licensing
and Regulation to read as the Deputy
General Gounsel for Rulemaking and
Policy Support. This title and division
were renamed to reflect the
reorganization of the Office of Nuclear
Material Safety and Safeguards and the

merger of the Office of New Reactors
with the Office of Nuclear Reactor
Regulation.

Remove Word and Phrases That Are
No Longer Applicable. In §§ 2.101 and
2.340, this final rule removes the word
“appropriate” and various iterations of
the phrase “or as appropriate” when
referring to the Director, because the
reference is now to only one Director.

Correct Division Name. In § 2.802(b),
this final rule corrects the title Division
of Rulemaking to read as the Division of
Rulemaking, Environmental, and
Financial Support. The division was
renamed during the reorganization of
the Office of Nuclear Material Safety
and Safeguards.

Correct Division Name. In §2.811(e),
this final rule corrects the title Division
of New Reactor Licensing to read as the
Division of New and Renewed Licenses.
The division was renamed when the
Office of New Reactors merged with the
Office of Nuclear Reactor Regulation.

10 CFR Parts 2, 50, 51, and 52

Remove Office Name. In §§ 2.643(a),
50.10(e)(1), 51.107(d), 52.1(a), 52.91(a),
and 52.155(a), this final rule removes all
references to the Director of New
Reactors (an erroneous version of the
Director of the Office of New Reactors)
because that office has now merged with
the Office of Nuclear Reactor
Regulation.

10 CFR Parts 2 and 51

Correct Branch, Division, and Office
Names. In §§2.811(e) and 51.121(d),
this final rule corrects the titles Rules,
Announcements, and Directives Branch
and Rules, Announcements, and
Directives Branch, Office of
Administration, to read as the
Regulatory Analysis and Rulemaking
Support Branch, Division of
Rulemaking, Environmental, and
Financial Support, Office of Nuclear
Material Safety and Safeguards. The
division was renamed during the
reorganization of the Office of Nuclear
Material Safety and Safeguards, the
branch was relocated, and the branch
name was not corrected following an
earlier reorganization.

10 CFR Parts 40, 72, 73, 74, and 150

Correct Division Name. In §§ 40.64(a)
and (b)(2), 72.76(a), 72.78(a), 73.46(i)(1),
74.13(a), 74.15(a), 150.16(a)(1), and
150.17(a), this final rule corrects the
titles Division of Fuel Cycle Safety,
Safeguards, and Environmental Review
and Division of Fuel Cycle Safety
Safeguards, and Environmental Review
to read as the Division of Fuel
Management. These two divisions were
merged during the reorganization of the

Office of Nuclear Material Safety and
Safeguards.

10 CFR Part 51

Correct Branch, Division, and Office
Names. In §51.40(c)(4), this final rule
updates contact information and
corrects the title Rules and Directives
Branch, Office of Administration, to
read as the Regulatory Analysis and
Rulemaking Support Branch, Division of
Rulemaking, Environmental, and
Financial Support, Office of Nuclear
Material Safety and Safeguards. The
division was renamed during the
reorganization of the Office of Nuclear
Material Safety and Safeguards, the
branch was relocated, and the branch
name was not corrected following an
earlier reorganization.

10 CFR Part 55

Correct Division Name. In § 55.5(b)(3),
this final rule corrects the title Division
of Policy and Rulemaking to read as the
Division of Advanced Reactors and
Non-Power Production and Utilization
Facilities. The division was renamed
when the Office of New Reactors
merged with the Office of Nuclear
Reactor Regulation.

10 CFR Part 71

Correct Division Name. In
§ 71.17(c)(3), this final rule corrects the
title Division of Spent Fuel Storage and
Transportation to read as the Division of
Fuel Management. The division was
renamed during the reorganization of
the Office of Nuclear Material Safety
and Safeguards.

10 CFR Parts 71 and 72

Correct Division Name. In §§ 71.1(a),
71.95(c), 71.101(c)(1), 72.4, 72.16(a), and
72.44(f), this final rule corrects the title
Division of Spent Fuel Management to
read as the Division of Fuel
Management. The division was renamed
during the reorganization of the Office
of Nuclear Material Safety and
Safeguards.

10 CFR Part 150

Correct Division Name. In
§§150.16(a)(2) and 150.17(b)(2), this
final rule corrects the title Division of
Fuel Cycle Safety and Safeguards to
read as the Division of Fuel
Management. The division was renamed
during the reorganization of the Office
of Nuclear Material Safety and
Safeguards.

III. Rulemaking Procedure

Under section 553(b) of the
Administrative Procedure Act (5 U.S.C.
553(b)), an agency may waive the
requirements for publication in the
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Federal Register of a notice of proposed
rulemaking and opportunity for
comment if it finds, for good cause, that
it is impracticable, unnecessary, or
contrary to the public interest. As
authorized by 5 U.S.C. 553(b)(3)(B), the
NRC finds good cause to waive notice
and opportunity for comment on these
amendments because notice and
opportunity for comment are
unnecessary. The amendments will
have no substantive impact and are of
a minor and administrative nature
dealing with corrections to certain CFR
sections or are related only to
management, organization, procedure,
and practice. These changes include
removing all references to the Office of
New Reactors because that office has
merged with the Office of Nuclear
Reactor Regulation, changing the names
of divisions that are affected by the
reorganization of the Office of Nuclear
Material Safety and Safeguards, and
making conforming amendments
throughout the regulations to reflect the
office merger and the office
reorganization. The NRC is exercising
its authority under 5 U.S.C. 553(b) to
publish these amendments as a final
rule. The amendments are effective on
December 30, 2019. These amendments
do not require action by any person or
entity regulated by the NRC and do not
change the substantive responsibilities
of any person or entity regulated by the
NRC.

IV. Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in 10 CFR 51.22(c)(2), which
categorically excludes from
environmental review rules that are
corrective or of a minor, nonpolicy
nature and do not substantially modify
existing regulations. Therefore, neither
an environmental impact statement nor
an environmental assessment has been
prepared for this rule.

V. Paperwork Reduction Act

This final rule does not contain a
collection of information as defined in
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) and, therefore,
is not subject to the requirements of the
Paperwork Reduction Act of 1995.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
document requesting or requiring the

collection displays a currently valid
Office of Management and Budget
control number.

VI. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“‘Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).

VII. Backfitting and Issue Finality

The NRC has determined that the
organizational changes and conforming
amendments in this final rule do not
constitute backfitting and are not
inconsistent with any of the issue
finality provisions in 10 CFR part 52.
The changes and amendments are non-
substantive in nature, including
removing all references to the Office of
New Reactors because that office has
merged with the Office of Nuclear
Reactor Regulation, changing the names
of divisions that are affected by the
reorganization of the Office of Nuclear
Material Safety and Safeguards, and
making conforming amendments
throughout the regulations to reflect the
office merger and the office
reorganization. The organizational
changes and conforming amendments
impose no new requirements and make
no substantive changes to the
regulations. The organizational changes
and conforming amendments do not
involve any provisions that would
impose backfits, as defined in 10 CFR
chapter I, or would be inconsistent with
the issue finality provisions in 10 CFR
part 52. For these reasons, the issuance
of the rule in final form would not
constitute backfitting or represent a
violation of any of the issue finality
provisions in 10 CFR part 52. Therefore,
the NRC has not prepared any
additional documentation for this
rulemaking addressing backfitting or
issue finality.

VIII. Congressional Review Act

This final rule is not a rule as defined
in the Congressional Review Act (5
U.S.C. 801-808).

IX. Agreement State Compatibility

Under the “Agreement State Program
Policy Statement” approved by the
Commission on October 2, 2017, and
published in the Federal Register on
October 18, 2017 (82 FR 48535), NRC

program elements (including
regulations) are placed into
Compatibility Categories A, B, C, D,
NRC, or Adequacy Category Health and
Safety (H&S). Compatibility Category A
program elements are those program
elements that are basic radiation
protection standards and scientific
terms and definitions that are necessary
to understand radiation protection
concepts. An Agreement State should
adopt Category A program elements in
an essentially identical manner in order
to provide uniformity in the regulation
of agreement material on a nationwide
basis. Compatibility Category B program
elements are those program elements
that apply to activities that have direct
and significant effects in multiple
jurisdictions. An Agreement State
should adopt Category B program
elements in an essentially identical
manner. Compatibility Category C
program elements are those program
elements that do not meet the criteria of
Category A or B but contain the
essential objectives that an Agreement
State should adopt to avoid conflict,
duplication, gaps, or other conditions
that would jeopardize an orderly pattern
in the regulation of agreement material
on a national basis. An Agreement State
should adopt the essential objectives of
the Category C program elements.
Compatibility Category D program
elements are those program elements
that do not meet any of the criteria of
Category A, B, or C and, therefore, do
not need to be adopted by Agreement
States for purposes of compatibility.
Compatibility Category NRC program
elements are those program elements
that address areas of regulation that
cannot be relinquished to the
Agreement States under the Atomic
Energy Act of 1954, as amended, or
provisions of title 10 of the Code of
Federal Regulations. These program
elements should not be adopted by the
Agreement States. Adequacy Category
H&S program elements are program
elements that are required because of a
particular health and safety role in the
regulation of agreement material within
the State and should be adopted in a
manner that embodies the essential
objectives of the NRC program.

The final rule is a matter of
compatibility between the NRC and the
Agreement States, thereby providing
consistency among Agreement State and
NRC requirements. The compatibility
categories are designated in the
following table.
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Compatibility
Section Change Subject
Existing ‘ New
Part 37
§37.7(a) ..oceneen. ‘ Amend ............... ‘ COMMUNICALIONS ..ottt ‘ Do ‘ D
Part 40
§40.64 .............. ‘ Amend ............... ‘ REPOMS ...t ‘ NRC ..o ‘ NRC
Part 71
§711 . Communications and reCOrds .......ccecveerrverrerieeeesiieeeseeeeseeeesneeeens D.
§71.17(c)(3) ....... General license: NRC-approved package .. B.
§71.95 .............. [RT=] oo ] (=S D.
§71.101(c)(1) ..... Quality assurance requUIreMENtS ..........ccceervereeriereeneneesee e C.
Part 150
§150.16(a)(2) .... | Amend ............... Submission to Commission of nuclear material transaction reports | NRC .................. NRC.
§150.17(b)(2) .... | Amend .............. Submission to Commission of nuclear material status reports ........ NRC ..o NRC.

List of Subjects
10 CFR Part 1

Flags, Organization and functions
(Government Agencies), Seals and
insignia.

10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Confidential business information,
Freedom of information, Environmental
protection, Hazardous waste, Nuclear
energy, Nuclear materials, Nuclear
power plants and reactors, Penalties,
Reporting and recordkeeping
requirements, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 37

Byproduct material, Criminal
penalties, Exports, Hazardous materials
transportation, Imports, Licensed
material, Nuclear materials, Penalties,
Radioactive materials, Reporting and
recordkeeping requirements, Security
measures.

10 CFR Part 40

Criminal penalties, Exports,
Government contracts, Hazardous
materials transportation, Hazardous
waste, Nuclear energy, Nuclear
materials, Penalties, Reporting and
recordkeeping requirements, Source
material, Uranium, Whistleblowing.

10 CFR Part 50

Administrative practice and
procedure, Antitrust, Backfitting,
Classified information, Criminal
penalties, Education, Emergency
planning, Fire prevention, Fire

protection, Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Penalties,
Radiation protection, Reactor siting
criteria, Reporting and recordkeeping
requirements, Whistleblowing.

10 CFR Part 51

Administrative practice and
procedure, Environmental impact
statements, Hazardous waste, Nuclear
energy, Nuclear power plants and
reactors, Reporting and recordkeeping
requirements.

10 CFR Part 52

Administrative practice and
procedure, Antitrust, Combined license,
Early site permit, Emergency planning,
Fees, Incorporation by reference,
Inspection, Issue finality, Limited work
authorization, Nuclear power plants and
reactors, Probabilistic risk assessment,
Prototype, Reactor siting criteria,
Redress of site, Penalties, Reporting and
recordkeeping requirements, Standard
design, Standard design certification.

10 CFR Part 55

Criminal penalties, Manpower
training programs, Nuclear power plants
and reactors, Penalties, Reporting and
recordkeeping requirements.

10 CFR Part 71

Criminal penalties, Hazardous
materials transportation, Incorporation
by reference, Intergovernmental
relations, Nuclear materials, Packaging
and containers, Penalties, Radioactive
materials, Reporting and recordkeeping
requirements.

10 CFR Part 72

Administrative practice and
procedure, Hazardous waste, Indians,
Intergovernmental relations, Nuclear
energy, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

10 CFR Part 73

Criminal penalties, Exports,
Hazardous materials transportation,
Incorporation by reference, Imports,
Nuclear energy, Nuclear materials,
Nuclear power plants and reactors,
Penalties, Reporting and recordkeeping
requirements, Security measures.

10 CFR Part 74

Accounting, Criminal penalties,
Hazardous materials transportation,
Material control and accounting,
Nuclear energy, Nuclear materials,
Packaging and containers, Penalties,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Special nuclear material.

10 CFR Part 100

Nuclear power plants and reactors,
Radiation protection, Reactor siting
criteria, Reporting and recordkeeping
requirements.

10 CFR Part 140

Criminal penalties, Extraordinary
nuclear occurrence, Insurance,
Intergovernmental relations, Nuclear
materials, Nuclear power plants and
reactors, Penalties, Reporting and
recordkeeping requirements.
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10 CFR Part 150

Criminal penalties, Hazardous
materials transportation,
Intergovernmental relations, Nuclear
energy, Nuclear materials, Penalties,
Reporting and recordkeeping
requirements, Security measures,
Source material, Special nuclear
material.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR chapter I:

PART 1—STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

m 1. The authority citation for part 1
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 23, 25, 29, 161, 191 (42 U.S.C. 2033,
2035, 2039, 2201, 2241); Energy
Reorganization Act of 1974, secs. 201, 203,
204, 205, 209 (42 U.S.C. 5841, 5843, 5844,
5845, 5849); Administrative Procedure Act (5
U.S.C. 552, 553); Reorganization Plan No. 1
of 1980, 5 U.S.C. Appendix (Reorganization
Plans).

§1.32 [Amended]

m 2.In §1.32(b), remove “the Office of
New Reactors,”.

§1.44 [Removed and Reserved]
m 3. Remove and reserve § 1.44.

PART 2—AGENCY RULES OF
PRACTICE AND PROCEDURE

m 4. The authority citation for part 2
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 29, 53, 62, 63, 81, 102, 103, 104, 105,
161, 181, 182, 183, 184, 186, 189, 191, 234
(42 U.S.C. 2039, 2073, 2092, 2093, 2111,
2132, 2133, 2134, 2135, 2201, 2231, 2232,
2233, 2234, 2236, 2239, 2241, 2282); Energy
Reorganization Act of 1974, secs. 201, 206
(42 U.S.C. 5841, 5846); Nuclear Waste Policy
Act of 1982, secs. 114(f), 134, 135, 141 (42
U.S.C. 10134(f), 10154, 10155, 10161);
Administrative Procedure Act (5 U.S.C. 552,
553, 554, 557, 558); National Environmental
Policy Act of 1969 (42 U.S.C. 4332); 44 U.S.C.
3504 note.

Section 2.205(j) also issued under 28
U.S.C. 2461 note.

Section 2.205(j) also issued under Sec.
31001(s), Pub. L. 104-134, 110 Stat. 1321—
373 (28 U.S.C. 2461 note).

§2.4 [Amended]

m 5.In § 2.4, in the definition for
Commission adjudicatory employee,
paragraph (6), remove ‘“‘the Associate
General Counsel for Licensing and
Regulation” and add in its place “the

Deputy General Counsel for Rulemaking
and Policy Support”.

§2.101 [Amended]

m6.In§2.101:

m a. In paragraph (a)(1), remove “the
Director, Office of New Reactors,”;

m b. In paragraph (a)(3) introductory
text, remove ‘‘Director, Office of New
Reactors,”’;

m c. In paragraph (a)(3)(i), remove
‘“Director, Office of New Reactors,”’;

m d. In paragraph (a)(3)(ii), remove ““the
Director, Office of New Reactors or
Director, Office of Nuclear Reactor
Regulation, as appropriate,” and add in
its place the title “the Director, Office of
Nuclear Reactor Regulation,”;

m e. In paragraph (a)(3)(iii), wherever it
appears, remove ‘‘Director, Office of
New Reactors,”’;

m f. In paragraph (a)(3)(iii), remove the
phrase “or, as appropriate,” and add in
its place the phrase ““‘as appropriate,”;
m g. In paragraphs (a)(4) and (5),
wherever it appears, remove ‘“‘Director,
Office of New Reactors,”;

m h. In paragraph (b), remove ‘“Director,
Office of Nuclear Material Safety and
Safeguards or as appropriate,” and add
in its place “Director, Office of Nuclear
Material Safety and Safeguards,”;

m i. In paragraph (d), remove ‘“Director,
Office of New Reactors,”’; and

m j. In paragraphs (e)(3), (e)(6) through
(8), and (f), wherever it appears, remove
the phrase ““as appropriate”.

§§2.102, 2.103, 2.105, 2.106, 2.107, 2.108,
2.318, and 2.337 [Amended]

m 6.In §§2.102, 2.103, 2.105, 2.106,
2.107, 2.108, 2.318, and 2.337, wherever
it appears, remove ‘‘Director, Office of
New Reactors,”.

§2.110 [Amended]

m38.In§2.110:

m a. In paragraph (b), remove ““the
Director, Office of New Reactors, or
Director, Office of Nuclear Reactor
Regulation, as appropriate” and add in
its place ‘‘the Director, Office of Nuclear
Reactor Regulation,” and

m b. In paragraph (c)(1), remove “the
Director, Office of New Reactors or
Director, Office of Nuclear Reactor
Regulation, as appropriate” and add in
its place the title “the Director, Office of
Nuclear Reactor Regulation,”.

§2.340 [Amended]

m 9.In §2.340:

m a. Wherever it appears, remove “the
Commission, the Director, Office of
Nuclear Reactor Regulation, or the
Director, Office of New Reactors, as
appropriate” and add in its place the
titles “the Commission or the Director,
Office of Nuclear Reactor Regulation, as
appropriate’’;

m b. In paragraph (e)(1), second
sentence, remove ‘‘, or as appropriate’’;
m c. In paragraph (e)(1), third sentence,
remove ‘‘or as aﬁpropriate”;

m d. In paragraph (e)(2)(i), remove “the
Commissionor the Director, Office of
Nuclear Material Safety and Safeguards,
or as appropriate,” and add in its place
“the Commission or the Director, Office
of Nuclear Material Safety and
Safeguards, as appropriate,”’;

m e. In paragraph (e)(2)(ii), wherever it
appears, remove ‘‘the Commission, the
Director, Office of Nuclear Material
Safety and Safeguards, or as
appropriate,” and add in its place “the
Commission or the Director, Office of
Nuclear Material Safety and Safeguards,
as appropriate,”’;

m f. In the paragraph (i) introductory
text, remove ‘“The Commission, the
Director, Office of New Reactors, or the
Director, Office of Nuclear Reactor
Regulation, as appropriate,” and add in
its place “The Commission or the
Director, Office of Nuclear Reactor
Regulation, as appropriate,”’;

m g. In paragraphs (i)(1) and (k)(1),
remove ‘“‘appropriate Director” and add
in its place ‘“Director”’;

m h. In paragraph (j) introductory text,
remove ‘“The Commission, the Director
of the Office of New Reactors, or the
Director of the Office of Nuclear Reactor
Regulation, as appropriate,” and add in
its place “The Commission or the
Director, Office of Nuclear Reactor
Regulation, as appropriate,”;

m i. In paragraphs (j)(1) through (3),
remove ‘‘appropriate director” and add
in its place ‘“Director”’; and

m j. In paragraph (k) introductory text,
remove “The Commissionor the
Director, Office of Nuclear Material
Safety and Safeguards, or as
appropriate,” and add in itsplace “The
Commission or the Director, Office of
Nuclear Material Safety and Safeguards,
as appropriate,”’.

§2.403 [Amended]

m 10.In § 2.403, remove “the
Commission, the Director, Office of New
Reactors or Director, Office of Nuclear
Reactor Regulation, as appropriate” and
add in its place ‘‘the Commission or the
Director, Office of Nuclear Reactor
Regulation, as appropriate,”.

§§2.603 and 2.621 [Amended]
m11.In§§2.603 and 2.621:

m a. Wherever it appears, remove “the
Director of the Office of New Reactors
or the Director of the Office of Nuclear
Reactor Regulation, as appropriate,” and
add in its place ““the Director of the
Office of Nuclear Reactor Regulation”;
and

m b. Wherever it appears, remove “The
Director of the Office of New Reactors
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or the Director of the Office of Nuclear
Reactor Regulation, as appropriate,” and
add in its place “The Director of the
Office of Nuclear Reactor Regulation”.

§2.629 [Amended]

m 12.1In § 2.629(a), remove “the Director
of the Office of New Reactors or the
Director of the Office of Nuclear Reactor
Regulation, as appropriate,” and add in
its place “the Director of the Office of
Nuclear Reactor Regulation”.

§2.643 [Amended]

m 13.In § 2.643(a), remove ‘‘the Director
of New Reactors or the Director of
Nuclear Reactor Regulation” and add in
its place “‘the Director of the Office of
Nuclear Reactor Regulation”.

§2.802 [Amended]

m 14.In § 2.802(b) introductory text,
remove “Division of Rulemaking” and
add in its place “Division of
Rulemaking, Environmental, and
Financial Support”.

m 15.In §2.811:

m a. In paragraph (c), remove “the
Director, Office of New Reactors,”’;

m b. In paragraph (e), first sentence,
remove “Division of New Reactor
Licensing” and add in its place
“Division of New and Renewed
Licenses”,

m c. Revise the second sentence in
paragraph (e).
The revision reads as follows:

§2.811 Filing of standard design
certification application; required copies.
* * * * *

(e) * * * A prospective applicant also
may telephone the Regulatory Analysis
and Rulemaking Support Branch,
Division of Rulemaking, Environmental,
and Financial Support, Office of
Nuclear Material Safety and Safeguards,
toll free on 1-800-368-5642 on these
subject matters. * * *

PART 37—PHYSICAL PROTECTION OF
CATEGORY 1 AND CATEGORY 2
QUANTITIES OF RADIOACTIVE
MATERIAL

m 16. The authority citation for part 37
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 53, 81, 103, 104, 147, 148, 149, 161,
182, 183, 223, 234, 274 (42 U.S.C. 2014, 2073,
2111, 2133, 2134, 2167, 2168, 2169, 2201,
2232, 2233, 2273, 2282, 2021); Energy
Reorganization Act of 1974, secs. 201, 202
(42 U.S.C. 5841, 5842); 44 U.S.C. 3504 note.

§37.7 [Amended]

m 17.In §37.7(a), remove ‘‘; Director,
Office of New Reactors;”.

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

m 18. The authority citation for part 40
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 62, 63, 64, 65, 69, 81, 83, 84, 122, 161,
181, 182, 183, 184, 186, 187, 193, 223, 234,
274, 275 (42 U.S.C. 2092, 2093, 2094, 2095,
2099, 2111, 2113, 2114, 2152, 2201, 2231,
2232, 2233, 2234, 2236, 2237, 2243, 2273,
2282, 2021, 2022); Energy Reorganization Act
of 1974, secs. 201, 202, 206, 211 (42 U.S.C.
5841, 5842, 5846, 5851); Uranium Mill
Tailings Radiation Control Act of 1978, sec.
104 (42 U.S.C. 7914); 44 U.S.C. 3504 note.

§40.64 [Amended]

m 19. In §40.64(a) and (b)(2), remove
“Division of Fuel Cycle Safety,
Safeguards, and Environmental Review”
and add in its place “Division of Fuel
Management”.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

m 20. The authority citation for part 50
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 101, 102, 103, 104, 105, 108, 122,
147, 149, 161, 181, 182, 183, 184, 185, 186,
187, 189, 223, 234 (42 U.S.C. 2014, 2131,
2132, 2133, 2134, 2135, 2138, 2152, 2167,
2169, 2201, 2231, 2232, 2233, 2234, 2235,
2236, 2237, 2239, 2273, 2282); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
Nuclear Waste Policy Act of 1982, sec. 306
(42 U.S.C. 10226); National Environmental
Policy Act of 1969 (42 U.S.C. 4332); 44 U.S.C.
3504 note; Sec. 109, Pub. L. 96—295, 94 Stat.
783.

§50.10 [Amended]

m 21.In § 50.10(e)(1) introductory text,
remove “‘Director of New Reactors or the
Director of Nuclear Reactor Regulation”
and add in its place “Director of the
Office of Nuclear Reactor Regulation”.

§50.30 [Amended]

m 22.1n §50.30:

m a. In paragraph (a)(2), remove
“Director, Office of New Reactors,”’; and
m b. In paragraph (a)(6), remove “the
Director, Office of New Reactors, or”.

§50.55a [Amended]

23. In §50.55a(z) introductory text,
remove ‘‘, or Director, Office of New
Reactors, as appropriate”.

§50.61 [Amended]

m 24.In § 50.61, wherever it appears,
remove ‘‘or Director, Office of New
Reactors, as appropriate”.

§50.70 [Amended]
m 25.In §50.70:

m a. In paragraph (b)(1), remove “or
Director, Office of New Reactors, as
appropriate”’; and

m b. In paragraph (b)(2), remove ‘““the

i)

Director, Office of New Reactors, or”.

§50.75 [Amended]

m 26.In § 50.75, wherever it appears,
remove ‘“‘Director, Office of New
Reactors,”.

Appendices G, H, and J to Part 50
[Amended]

m 27.In appendices G, H, and J to part
50:

m a. Wherever it appears, remove ‘“‘or the
Director, Office of New Reactors, as
appropriate”’; and

m b. Wherever it appears, remove “or
Director, Office of New Reactors, as
appropriate”.

PART 51—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

m 28. The authority citation for part 51
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 161, 193 (42 U.S.C. 2201, 2243); Energy
Reorganization Act of 1974, secs. 201, 202
(42 U.S.C. 5841, 5842); National
Environmental Policy Act of 1969 (42 U.S.C.
4332, 4334, 4335); Nuclear Waste Policy Act
of 1982, secs. 144(f), 121, 135, 141, 148 (42
U.S.C. 10134(f), 10141, 10155, 10161, 10168);
44 U.S.C. 3504 note.

Sections 51.20, 51.30, 51.60, 51.80, and
51.97 also issued under Nuclear Waste Policy
Act secs. 135, 141, 148 (42 U.S.C. 10155,
10161, 10168).

Section 51.22 also issued under Atomic
Energy Act sec. 274 (42 U.S.C. 2021) and
under Nuclear Waste Policy Act sec. 121 (42
U.S.C. 10141).

Sections 51.43, 51.67, and 51.109 also
issued under Nuclear Waste Policy Act sec.
114(f) (42 U.S.C. 10134(f).

§51.4 [Amended]

m 29.In §51.4, in the definition for NRC
Staff Director, remove ‘Director, Office
of New Reactors;”.
m 30.Tn §51.40:
m a. In paragraph (c)(1), remove “or
Director, Office of New Reactors, as
appropriate”’; and
m b. Revise paragraph (c)(4).

The revision reads as follows:

§51.40 Consultation with NRC staff.

* * * * *

(C) * *x %

(4) Rulemaking: ATTN: Chief,
Regulatory Analysis and Rulemaking
Support Branch, Division of
Rulemaking, Environmental, and
Financial Support, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
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Washington, DC 20555-0001, telephone
(800) 368-5642.

* * * * *

§51.58 [Amended]

m31.In §51.58:

m a. In paragraph (a), first sentence,
remove “, the Director of the Office of
New Reactors,” and add in its place the
word “or’’;

m b. In paragraph (a), last sentence,
remove ‘“‘the Director of the Office of
New Reactors, the Director of the Office
of Nuclear Reactor Regulation,” and add
in its place the title ““‘the Director of the
Office of Nuclear Reactor Regulation”;
and

m c. In paragraph (b), remove “the
Director of the Office of New Reactors

’

or .

§§51.105 and 51.105a [Amended]

m 32.In §§51.105 and 51.105a,
wherever it appears, remove ‘‘Director,
Office of New Reactors or Director,
Office of Nuclear Reactor Regulation, as
appropriate”” and add in its place
“Director, Office of Nuclear Reactor
Regulation”.

§51.107 [Amended]

m 33.In §51.107:
m a. Wherever it appears, remove
“Director of New Reactors or the
Director of Nuclear Reactor Regulation,
as applicable” and add in its place the
title “Director, Office of Nuclear Reactor
Regulation”’; and

b. In paragraph (a)(5), remove
“Director, Office of New Reactors or
Director, Office of Nuclear Reactor
Regulation, as appropriate” and add in
its place “Director, Office of Nuclear
Reactor Regulation”.

m 34.In§51.121:

m a. In paragraph (a), remove ‘“‘Director,
Office of Nuclear Reactor Regulation or
Director, Office of New Reactors, as
appropriate,” and add in its place
“Director, Office of Nuclear Reactor
Regulation,”; and
m b. Revise paragraph (d).

The revision reads as follows:

§51.121 Status of NEPA actions.

* * * * *

(d) Rulemaking: ATTN: Chief,
Regulatory Analysis and Rulemaking
Support Branch, Division of
Rulemaking, Environmental, and
Financial Support, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(800) 368—5642.

* * * * *

PART 52—LICENSES,
CERTIFICATIONS, AND APPROVALS
FOR NUCLEAR POWER PLANTS

m 35. The authority citation for part 52
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 103, 104, 147, 149, 161, 181, 182, 183,
185, 186, 189, 223, 234 (42 U.S.C. 2133, 2134,
2167, 2169, 2201, 2231, 2232, 2233, 2235,
2236, 2239, 2273, 2282); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
44 U.S.C. 3504 note.

§52.1 [Amended]

m 36.In §52.1(a), in the definition for
Limited work authorization, remove
“Director of New Reactors or the”.

§52.15 [Amended]

m 37.In §52.15(a), remove ‘“‘the

Director, Office of New Reactors, or the
Director, Office of Nuclear Reactor
Regulation, as appropriate” and add in
its place “‘the Director, Office of Nuclear
Reactor Regulation”.

§52.35 [Amended]

m 38.In §52.35, remove ‘“Director,
Office of New Reactors or Director,
Office of Nuclear Reactor Regulation, as
appropriate,” and add in its place
“Director, Office of Nuclear Reactor
Regulation,”.

§52.75 [Amended]

m 39.In §52.75(a), remove ‘‘Director,
Office of New Reactors or Director,
Office of Nuclear Reactor Regulation, as
appropriate” and add in its place
“Director, Office of Nuclear Reactor
Regulation”.

§52.91 [Amended]

m 40.In §52.91(a), remove ‘‘the Director
of New Reactors or the Director of
Nuclear Reactor Regulation” and add in
its place ‘‘the Director of the Office of
Nuclear Reactor Regulation”.

§52.155 [Amended]

m 41.In §52.155(a), remove “Director of
New Reactors or the Director of Nuclear
Reactor Regulation, as appropriate” and
add in its place the title “Director,
Office of Nuclear Reactor Regulation”.

PART 55—OPERATORS’ LICENSES

m 42. The authority citation for part 55
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 107, 161, 181, 182, 183, 186, 187, 223,
234 (42 U.S.C. 2137, 2201, 2231, 2232, 2233,
2236, 2237, 2273, 2282); Energy
Reorganization Act of 1974, secs. 201, 202
(42 U.S.C. 5841, 5842); Nuclear Waste Policy
Act of 1982, sec. 306 (42 U.S.C. 10226); 44
U.S.C. 3504 note.

Section 55.61 also issued under Atomic
Energy Act secs. 186, 187 (42 U.S.C. 2236,
2237).

§55.5 [Amended]

m 43.In §55.5:

m a. In paragraphs (a)(1) and (b)(1),
remove ‘“‘or Director, Office of New
Reactors, as appropriate”’;

m b. In paragraph (b)(2), remove
“Director, Office of New Reactors or
Director, Office of Nuclear Reactor
Regulation, as appropriate,” and add in
its place “Director, Office of Nuclear
Reactor Regulation,”; and

m c. In paragraph (b)(3), remove
“Division of Policy and Rulemaking”
and add in its place ‘“Division of
Advanced Reactors and Non-Power
Production and Utilization Facilities”.

PART 71—PACKAGING AND
TRANSPORTATION OF RADIOACTIVE
MATERIAL

m 44. The authority citation for part 71
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 53, 57, 62, 63, 81, 161, 182, 183, 223,
234,1701 (42 U.S.C. 2073, 2077, 2092, 2093,
2111, 2201, 2232, 2233, 2273, 2282, 2297f);
Energy Reorganization Act of 1974, secs. 201,
202, 206, 211 (42 U.S.C. 5841, 5842, 5846,
5851); Nuclear Waste Policy Act of 1982, sec.
180 (42 U.S.C. 10175); 44 U.S.C. 3504 note.

Section 71.97 also issued under Sec. 301,
Pub. L. 96—-295, 94 Stat. 789 (42 U.S.C. 5841
note).

§§71.1,71.95, and 71.101 [Amended]

m 45.In§§71.1,71.95,and 71.101,
wherever it appears, remove “Division
of Spent Fuel Management”” and add in
its place “Division of Fuel
Management”.

§71.17 [Amended]

W 46.In §71.17(c)(3), remove “Division
of Spent Fuel Storage and
Transportation’ and add in its place
“Division of Fuel Management”.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 47. The authority citation for part 72
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 51, 53, 57, 62, 63, 65, 69, 81, 161, 182,
183, 184, 186, 187, 189, 223, 234, 274 (42
U.S.C. 2071, 2073, 2077, 2092, 2093, 2095,
2099, 2111, 2201, 2210e, 2232, 2233, 2234,
2236, 2237, 2238, 2273, 2282, 2021); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
National Environmental Policy Act of 1969
(42 U.S.C. 4332); Nuclear Waste Policy Act
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of 1982, secs. 117(a), 132, 133, 134, 135, 137,
141, 145(g), 148, 218(a) (42 U.S.C. 10137(a),
10152, 10153, 10154, 10155, 10157, 10161,
10165(g), 10168, 10198(a)); 44 U.S.C. 3504
note.

§§72.4, 72.16, and 72.44 [Amended]

W 48.In§§72.4,72.16,and 72.44,
wherever it appears, remove “Division
of Spent Fuel Management”” and add in
its place “Division of Fuel
Management”.

§72.76 [Amended]

W 49.1In §72.76(a), remove ‘“Division of
Fuel Cycle Safety Safeguards, and

Environmental Review” and add in its
place “Division of Fuel Management”.

§72.78 [Amended]

m 50.1In §72.78(a), remove ‘“Division of
Fuel Cycle Safety, Safeguards, and

Environmental Review” and add in its
place “Division of Fuel Management”.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

m 51. The authority citation for part 73
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 53, 147, 149, 161, 170D, 170E, 170H,
1701, 223, 229, 234, 1701 (42 U.S.C. 2073,
2167, 2169, 2201, 2210d, 2210e, 2210h,
22101, 2273, 2278a, 2282, 2297f); Energy
Reorganization Act of 1974, secs. 201, 202
(42 U.S.C. 5841, 5842); Nuclear Waste Policy
Act of 1982, secs. 135, 141 (42 U.S.C. 10155,
10161); 44 U.S.C. 3504 note.

Section 73.1 also issued under Nuclear
Waste Policy Act secs. 135, 141 (42 U.S.C.
10155, 10161).

Section 73.37(b)(2) also issued under Sec.
301, Public Law 96—-295, 94 Stat. 789 (42
U.S.C. 5841 note).

Section 73.37(f) also issued under Sec. 301,
Pub. L. 96—-295, 94 Stat. 789 (42 U.S.C. 5841
note).

§73.4 [Amended]

m 52.In § 73.4(a), remove ‘“Director,
Office of New Reactors,”.

§73.46 [Amended]

m 53.1In §73.46(i)(1), remove “Division
of Fuel Cycle Safety, Safeguards, and

Environmental Review” and add in its
place “Division of Fuel Management”.

PART 74—MATERIAL CONTROL AND
ACCOUNTING OF SPECIAL NUCLEAR
MATERIAL

m 54. The authority citation for part 74
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 53, 57, 161, 182, 223, 234, 1701 (42
U.S.C. 2073, 2077, 2201, 2232, 2273, 2282,
22971); Energy Reorganization Act of 1974,
secs. 201, 202 (42 U.S.C. 5841, 5842); 44
U.S.C. 3504 note.

§§74.13 and 74.15 [Amended]

m 55.In §§74.13 and 74.15, wherever it
appears, remove ‘“‘Division of Fuel Cycle
Safety, Safeguards, and Environmental
Review” and add in its place “Division
of Fuel Management”.

PART 100—REACTOR SITE CRITERIA

m 56. The authority citation for part 100
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 103, 104, 161, 182 (42 U.S.C. 2133,
2134, 2201, 2232); Energy Reorganization Act
of 1974, secs. 201, 202 (42 U.S.C. 5841,
5842); 44 U.S.C. 3504 note.

§100.4 [Amended]
m 57.In §100.4, remove ‘“or Director,
Office of New Reactors, as appropriate”.

PART 140—FINANCIAL PROTECTION
REQUIREMENTS AND INDEMNITY
AGREEMENTS

m 58. The authority citation for part 140
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 161, 170, 223, 234 (42 U.S.C. 2201,
2210, 2273, 2282); Energy Reorganization Act
of 1974, secs. 201, 202 (42 U.S.C. 5841,
5842); 44 U.S.C. 3504 note.

§140.5 [Amended]
m 59.In §140.5, remove ‘‘Director,
Office of New Reactors,”.

§140.6 [Amended]
m 60.In §140.6(a), remove ‘“Director,
Office of New Reactors,”.

PART 150—EXEMPTIONS AND
CONTINUED REGULATORY
AUTHORITY IN AGREEMENT STATES
AND IN OFFSHORE WATERS UNDER
SECTION 274

m 61. The authority citation for part 150
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 11, 53, 81, 83, 84, 122, 161, 181, 223,
234,274 (42 U.S.C. 2014, 2201, 2231, 2273,
2282, 2021); Energy Reorganization Act of
1974, sec. 201 (42 U.S.C. 5841); Nuclear
Waste Policy Act of 1982, secs. 135, 141 (42
U.S.C. 10155, 10161); 44 U.S.C. 3504 note.

Sections 150.3, 150.15, 150.15a, 150.31,
150.32 also issued under Atomic Energy Act
secs. 11e(2), 81, 83, 84 (42 U.S.C. 2014¢(2),
2111, 2113, 2114).

Section 150.14 also issued under Atomic
Energy Act sec. 53 (42 U.S.C. 2073).

Section 150.15 also issued under Nuclear
Waste Policy Act sec. 135 (42 U.S.C. 10155,
10161).

Section 150.17a also issued under Atomic
Energy Act sec. 122 (42 U.S.C. 2152).

Section 150.30 also issued under Atomic
Energy Act sec. 234 (42 U.S.C. 2282).

§§150.16 and 150.17 [Amended]
W 62.In§§150.16 and 150.17:

m a. Wherever it appears, remove
“Division of Fuel Cycle Safety,

Safeguards, and Environmental Review”’
and add in its place ‘“Division of Fuel
Management”’; and
m b. Wherever it appears, remove
“Division of Fuel Cycle Safety and
Safeguards’” and add in its place
“Division of Fuel Management”.
Dated at Rockville, Maryland, this 22nd
day of November, 2019.
For the Nuclear Regulatory Commission.
Helen Chang,

Acting Chief, Regulatory Analysis and
Rulemaking Support Branch, Division of
Rulemaking, Environmental, and Financial
Support, Office of Nuclear Material Safety
and Safeguards.

[FR Doc. 2019-25847 Filed 11-27-19; 8:45 am]

BILLING CODE 7590-01-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Part 1026

Truth in Lending (Regulation Z) Annual
Threshold Adjustments (Credit Cards,
HOEPA, and Qualified Mortgages)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; correction.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) published
a final rule in the Federal Register on
August 1, 2019 amending the regulation
text and official interpretations for
Regulation Z, which implements the
Truth in Lending Act (TILA), to include
annual calculations for dollar amounts
for several provisions in Regulation Z.
This document corrects an error in one
of the amendments to the official
interpretation for Regulation Z.

DATES: Effective January 1, 2020.

FOR FURTHER INFORMATION CONTACT:
Kristen Phinnessee, Senior Counsel,
Office of Regulations, at (202) 435-7700.
If you require this document in an
alternative electronic format, please
contact CFPB_Accessibility@cfpb.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Bureau is issuing this document
to correct an error in one of the
amendments to the official
interpretation for Regulation Z. The
Bureau finds that there is good cause to
publish this correction without seeking
public comment.! Public comment is
unnecessary because the Bureau is
correcting an inadvertent, technical
error about which there is minimal, if
any, basis for substantive disagreement.
Because no notice of proposed

1See 5 U.S.C. 553(b)(B).
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rulemaking is required, the Regulatory
Flexibility Act does not require an
initial or final regulatory flexibility
analysis.2 The Bureau has determined
that these corrections do not impose any
new or revise any existing
recordkeeping, reporting, or disclosure
requirements on covered entities or
members of the public that would be
collections of information requiring
OMB approval under the Paperwork
Reduction Act.?

II. Correction

In FR Doc. 2019-16300 appearing on
page 37565 in the Federal Register of
Thursday, August 1, 2019, the following
correction is made:

Supplement I to Part 1026—Official
Interpretations [Corrected]

m 1. On page 37567, in the third column,
in Supplement I to part 1026, Section
1026.32—Requirements for High-Cost
Mortgages, paragraph 32(a)(1)(ii), part
1.vi., “For 2020, $21,980, reflecting a 2
percent increase in the CPI-U from June
2018 to June 2019, rounded to the
nearest whole dollar” is corrected to
read “For 2020, $1,099, reflecting a 2
percent increase in the CPI-U from June
2018 to June 2019, rounded to the
nearest whole dollar.”

Dated: November 21, 2019.

Thomas Pahl,

Policy Associate Director, Bureau of
Consumer Financial Protection.

[FR Doc. 2019-25812 Filed 11-27-19; 8:45 am]
BILLING CODE 4810-AM-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 121, 124, 125, 126, 127,
129, and 134

RIN 3245-AG86

National Defense Authorization Acts of
2016 and 2017, Recovery
Improvements for Small Entities After
Disaster Act of 2015, and Other Small
Business Government Contracting

AGENCY: U.S. Small Business
Administration.

ACTION: Final rule.

SUMMARY: The U.S. Small Business
Administration (SBA or Agency) is
amending its regulations to implement
several provisions of the National
Defense Authorization Acts (NDAA) of
2016 and 2017 and the Recovery
Improvements for Small Entities After
Disaster Act of 2015 (RISE Act), as well

25 U.S.C. 603(a) and 604(a).
344 U.S.C. 3501, et seq.

as to clarify existing regulations. This
rule clarifies that contracting officers
have the authority to request
information in connection with a
contractor’s compliance with applicable
limitations on subcontracting clauses;
provides exclusions for purposes of
compliance with the limitations on
subcontracting for certain contracts
performed outside of the United States,
for environmental remediation
contracts, and for information
technology service acquisitions that
require substantial cloud computing;
requires a prime contractor with a
commercial subcontracting plan to
include indirect costs in its
subcontracting goals; establishes that
failure to provide timely subcontracting
reports may constitute a material breach
of the contract; clarifies the
requirements for size and status
recertification; and limits the scope of
Procurement Center Representative
(PCR) reviews of Department of Defense
acquisitions performed outside of the
United States and its territories. This
rule also authorizes agencies to receive
double credit for small business goaling
achievements as announced in SBA’s
scorecard for local area small business
set-asides in connection with a disaster.
Finally, SBA is removing the kit
assembler exception to the non-
manufacturer rule.

DATES: This rule is effective on
December 30, 2019.

FOR FURTHER INFORMATION CONTACT:
Brenda Fernandez, Office of Policy,
Planning and Liaison, 409 Third Street
SW, Washington, DC 20416; (202) 205—
7337; brenda.fernandez@sba.gov.

SUPPLEMENTARY INFORMATION:

Introduction

SBA published a proposed rule
regarding these changes in the Federal
Register on December 4, 2018 (83 FR
62516), inviting the public to submit
comments on or before February 4,
2019. SBA received extensive responses
on the proposed rule from 38 entities,
which comprised almost 250 specific
comments. One commenter requested
additional time to submit comments.
SBA declined to provide an extension of
the comment period on grounds of
administrative efficiency, since this rule
implements statutory requirements and
makes other changes of critical
importance to small businesses. SBA’s
discussion below summarizes the
proposed rule, the comments related to
each section of the proposed rule, and
SBA’s responses.

Summary of Proposed Rule, Comments,
and SBA’s Responses

1. National Defense Authorization Act
for Fiscal Year 2016, Public Law 114—
92, 129 Stat. 726, November 25, 2015
(NDAA of 2016)

Posting Notice of Substantial Bundling

Section 863 of the NDAA of 2016
amended section 15(e)(3) of the Small
Business Act (15 U.S.C. 644(e)(3)) to
provide that if the head of a contracting
agency determines that an acquisition
plan involves a substantial bundling of
contract requirements, the head of the
contracting agency shall publish a
notice of such determination on a public
website within 7 days of making such
determination. Section 863 also
amended section 44(c)(2) of the Small
Business Act (15 U.S.C. 657q(c)(2)) to
provide that upon determining that a
consolidation of contract requirements
is necessary and justified, the Senior
Procurement Executive (SPE) or Chief
Acquisition Officer (CAO) shall publish
a notice on a public website that such
determination has been made. An
agency may not issue the solicitation
any earlier than 7 days after publication
of the notice. The SPE or CAO must also
publish the justification along with the
solicitation. The requirement may be
delegated. SBA proposed to amend
§ 125.2(d) by adding new paragraphs
(d)(1)(v) and (d)(7) to implement these
changes. Specifically, SBA proposed
that the notice be published on the
contracting agency’s website. SBA
received three comments on these
proposed new paragraphs and all three
supported the proposal to require public
notification of a consolidation
determination. Based on agency
comments, SBA is adopting a final rule
that requires publication of the notice
on the Government Point of Entry
website because this will be a more
efficient and effective mechanism to
notify the public. Notice provided
through one Government website,
which already serves as the means for
most procurement-related notices, will
likely be viewed by a larger portion of
the public than through an individual
agency website.

II. National Defense Authorization Act
for Fiscal Year 2017, Public Law 114-
328, 130 Stat. 2000, December 23, 2016
(NDAA of 2017)

Procurement Center Representative
Reviews

Section 1811 of the NDAA of 2017
amended section 15(1) of the Small
Business Act (15 U.S.C. 644(1)) to
provide that PCRs may review any
acquisition, even those where the
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acquisition is set aside, partially set
aside, or reserved for small business.
SBA'’s current rules provide that PCRs
will review all acquisitions that are not
set aside or reserved for small business.
These rules were intended to focus
limited resources on acquisitions that
were not already going to small
business, but were not intended to
prohibit a PCR from reviewing any
acquisition as part of the PCR’s role as
an advocate for small business. SBA
proposed to amend § 125.2(b)(1)(i) to
provide that PCRs may review any
acquisition regardless of whether it is
set aside, partially set aside, or reserved
for small business or other
socioeconomic categories. SBA believes
that this change will enable PCRs to
advocate for total set-asides or partial
set-asides when appropriate and
necessary. This provision merely gives
to the SBA PCR the authority to review
set-aside actions where he or she deems
it appropriate. It is not the intent that
this will be done in every case. In fact,
SBA believes that such a review will not
generally be done. Where a PCR seeks
to review a set-aside action, the PCR
will notify the contracting officer. SBA
expects its review to generally be
limited to the issue presented, and SBA
does not believe this will adversely
affect the acquisition timeline. SBA
received two comments on this
proposed change. One supported the
change and one opposed it. The
commenter who opposed the proposed
rule based his opposition on the
perception that PCRs favor 8(a) firms
over other small businesses. SBA
deduced from this comment that the
commenter was concerned that a PCR
looking at all acquisitions will not
assess whether a particular acquisition
is appropriate for all of SBA’s
government contracting programs, but
will instead default to assuming it
should be awarded to an 8(a) firm. SBA
disagrees that PCRs favor one small
business program over another. PCRs
seek to ensure that contracting officers
consider all of SBA’s small business
programs, and that the market research
performed supports the contracting
officer’s decision to use a particular
program. This final rule adopts the
proposed change, as it clarifies SBA’s
current position that PCRs may review
any acquisition, which promotes more
awards to small businesses.

Section 1811 of the NDAA of 2017
also amended section 15(1) of the Small
Business Act to limit the scope of PCR
review of solicitations for contracts or
orders by or for the Department of
Defense if the acquisition is conducted
pursuant to the Arms Control Export

Act (22 U.S.C. 2762), is a humanitarian
operation as defined in 10 U.S.C. 401(e),
is for a contingency operation as defined
in 10 U.S.C. 101(a)(13), is to be awarded
pursuant to an agreement with the
government of a foreign country in
which Armed Forces of the United
States are deployed, or where both the
place of award and place of performance
are outside of the United States and its
territories. SBA proposed to amend
§125.2(b)(1)(i) to implement these
amendments. Under the proposed rule,
PCRs would still be able to review
acquisitions awarded in the United
States and its territories but performed
outside of the United States and its
territories, or awarded outside of the
United States and its territories for
performance in the United States or its
territories, if the acquisition is not a
foreign military sales, or in connection
with a contingency operation,
humanitarian and civic assistance
provided in conjunction with military
operations, or status of forces
agreement. The proposed rule clarified
that SBA considers performance to be
outside of the United States and its
territories if the acquisition is awarded
and performed or delivered outside of
the United States and its territories. If
the acquisition is awarded in the United
States and its territories or some
performance or delivery occurs in the
United States and its territories, SBA
considers that to be performed in the
United States and its territories. SBA
received one comment in support of the
proposed change. SBA continues to
believe that the proposed language
properly captures the intent of the
statutory provision. As such, SBA
adopts the proposed change in this final
rule.

Material Breach of Subcontracting Plan

Section 1821 of the NDAA of 2017
amended section 8(d)(9) of the Small
Business Act (15 U.S.C. 637(d)(9)) to
provide that it shall be a material breach
of a contract or subcontract when the
contractor or subcontractor with a
subcontracting plan fails to comply in
good faith with the requirement to
provide assurances that the offeror shall
submit such periodic reports or
cooperate in any studies or surveys as
may be required by the Federal agency
or the Administration in order to
determine the extent of compliance by
the offeror with the subcontracting plan.
Such a breach may be considered in any
past performance evaluation of the
contractor. SBA proposed to revise
§125.3(d) to implement this provision.

SBA also proposed revising § 125.3(d)
to reflect Section 1821’s requirement
that SBA must provide examples of

activities that would be considered a
failure to make a good faith effort to
comply with a small business
subcontracting plan. Good faith effort
considers a totality of the contractor’s
actions to provide the maximum
practicable opportunity to small
businesses to participate as
subcontractors (including those in the
socio-economic small business areas),
consistent with the information and
assurances provided in the
subcontracting plan. A failure to exert
good faith effort is predicated upon
evidence that an other than small
Federal prime contractor, required to
have a subcontracting plan with
negotiated small business concern goals
approved by a Federal contracting
officer, has failed to attain these goals as
outlined in the plan, and that this
failure may be attributable to a lack of
good faith effort by the other than small
prime contractor. The term SBC for
purposes of this rule includes all
categories of small business, including
small disadvantaged businesses,
veteran-owned small businesses,
service-disabled veteran-owned small
businesses, women-owned small
businesses, small businesses in
historically underutilized business
zones, Historically Black Colleges and
Universities (HBCU/Minority
Institutions (MI)) (NASA only) and any
successor small business designations.
A failure to exert good faith efforts must
take into account all actions, or lack
thereof, the contractor took to promote
subcontracting opportunities to small
businesses to the extent agreed upon in
the approved subcontracting plan. SBA
also proposed to reorganize this section
to reflect these new examples in
§125.3(d)(3)(ii).

SBA received eight comments
regarding the proposed changes to
clarify what good faith means. Six
comments supported the proposed
change and two comments opposed it.
The six comments in support expressed
appreciation for SBA’s attempt to
implement the statutory requirement as
clearly and thoroughly as possible.
Additionally, commenters noted that
the proposed changes will provide
greater protection to small businesses by
outlining explicitly what they can
expect from a large business that is
making a good faith effort to comply
with a small business subcontracting
plan. Commenters also noted that the
proposed changes will help agencies
hold large business prime contractors
accountable if they breach their small
business subcontracting plans.

The two commenters opposing the
proposed change expressed wariness
about holding contractors to a precise
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definition of good faith because other
factors, besides those outlined in the
proposed language, may affect a
contractor’s ability to meet its goals.
While SBA understands these concerns,
Congress’s clear intent was that SBA
implement a more robust and detailed
definition of compliance. SBA does not
intend, nor believe, that the expanded
definition of good faith will be overly
burdensome for contractors. In addition,
the examples set forth in the rule are not
intended to be inclusive. Factors beyond
those identified in the rule may be
considered in determining whether
good faith efforts were made. One
commenter specifically expressed
concern that the examples would allow
contractors to be found to have acted in
bad faith without due process. SBA does
not believe the proposed changes put
contractors at risk of specious or
capricious findings of bad faith.
Contractors have the opportunity to
correct substantiated findings of
subcontracting compliance reviews, per
the new §125.3(d)(3)(ii)(F). Further,
contractors retain their right to rebut
and appeal determinations of non-
compliance that would result in
liquidated damages, a breach of contract
finding, or an adverse past performance
assessment. Both commenters in
opposition suggested that SBA use the
FAR language on good faith rather than
drafting their own regulations. SBA’s
proposed changes mirror the FAR’s
language but primarily seek to
implement Congress’s intent.

SBA is making one change to the
proposed rule in response to a comment
noting that § 125.3(d)(3)(ii)(H)
incorrectly states that a failure of good
faith may be found if a contractor does
not get a contracting officer’s approval
prior to changing small business
subcontractors. Prime contractors must
provide contracting officers with a
written explanation of why they are
changing a small business
subcontractor, but the regulations do not
require a contracting officer’s prior
approval. SBA has revised the
regulation to reflect this correction.

The rule renumbers current
§125.3(d)(3)(i—iii) as § 125.3(d)(3)(i)(A—
C) to better organize this section for
clarity and ease of understanding. The
final rule includes examples of good
faith in the revised § 125.3(d)(3)(i),
while examples of activities that would
be considered a failure to make a good
faith effort are included in the revised
§125.3(d)(3)(ii).

ITI. Recovery Improvements for Small
Entities After Disaster Act of 2015,
Public Law 114-88, 129 Stat. 686,
November 25, 2015 (RISE Act)

Section 2108 of the RISE Act
authorizes SBA to establish contracting
preferences for small business concerns
located in disaster areas and provide
agencies with double credit for awards
to small business concerns located in
disaster areas. To implement the
changes made by section 2108 of the
RISE Act, SBA proposed to add a new
part 129 to title 13 of the Code of
Federal Regulations. SBA will
implement section 2105, “Use of
Federal surplus property in disaster
areas,” in a separate rulemaking.

Section 2108 of the RISE Act amends
section 15 of the Small Business Act (15
U.S.C. 644) by adding a subsection (f),
which authorizes procuring agencies to
provide contracting preferences for
small business concerns located in areas
for which the President has declared a
major disaster, during the period of the
declaration. Section 2108 provides that
this contracting preference shall be
available for small business concerns
located in disaster areas if the small
business will perform the work required
under the contract in the disaster area.
Under § 6.208 of Federal Acquisition
Regulation (FAR), contracting officers
may set aside solicitations to allow only
offerors residing or doing business in
the area affected by a major disaster.
Under existing FAR 26.202-1, such
local area set-asides may be further set
aside for small business concerns. SBA
proposed to use the existing FAR
definitions to provide that an agency
will receive credit for an “emergency
response contract” awarded to a “local
firm” that qualifies as a small business
concern under the applicable size
standard for a “Major disaster or
emergency area.” FAR 26.201.

Section 2108 also provides that if an
agency awards a contract to a small
business located in a disaster area
through a contracting preference, the
value of the contract shall be doubled
for purposes of determining compliance
with the small business contracting
goals described in section 15(g)(1)(A) of
the Small Business Act. Proposed
§129.300 provided that agencies would
receive double credit for awarding a
contract through the use of a local small
business or socioeconomic set-aside
authorized by § 129.200 (i.e., a set-aside
restricted to SBCs, 8(a) Business
Development (BD) Program Participants,
Women-Owned Small Business
(WOSB), Service-Disabled Veteran-
Owned (SDVO) or HUBZone SBCs
located in a disaster area). SBA believes

that agencies will enter accurate data
into the Federal Procurement Data
System (FPDS). SBA will provide the
extra credit through the agency
scorecard process. Local area set-aside
and small business contract
designations already exist in FPDS, and
implementation has already occurred in
FY 2017.

SBA received nine comments
regarding the proposed addition of part
129. Eight of the comments support the
proposed amendments. They supported
Congress’s intent to encourage small
business contracting in areas adversely
affected by disasters and believed that
SBA’s proposed part 129 accomplished
Congress’s intent. One commenter
stated that it would be confusing to
discern which type of procurement goal
credit is subject to double credit,
especially if the information provided in
the SBA Procurement Scorecard differs
from that in the Federal Procurement
Database System (FPDS) or from the
information on https://
www.usaspending.gov, which tracks
Federal procurement spending. While
the amount of procurement goal credit
for such awards will differ in the SBA
Procurement Scorecard as compared to
FPDS, the same contract identification
information will be present. FPDS will
identify those awards that are subject to
double credit because they were
awarded to firms in a disaster area.
Although SBA understands the
commenter’s concern that implementing
this double credit may be confusing,
SBA believes that it is constrained by
the statue which requires this double
credit. As such, the final rule adopts
part 129 as proposed.

IV. Other Small Business Government
Contracting Amendments

Clarification That the Non-
Manufacturer 500 Employee Size
Standard Does Not Apply to
Information Technology Value Added
Resellers

On September 10, 2014, SBA
proposed to eliminate the information
technology value added reseller
(ITVAR) exception to NAICS 541519,
which had a size standard of 150
employees. 79 FR 53646. In the
proposed rule, SBA specifically noted
that elimination of the exception would
result in these acquisitions, which are
primarily for supplies, being subject to
the non-manufacturer rule (NMR),
which has a size standard of 500
employees. As a result of public
comment, SBA altered the language in
the ITVAR exception (13 CFR 121.201,
footnote 18) to make it clear that the
manufacturing performance or
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limitations on subcontracting
requirements and the NMR apply to
acquisitions under the ITVAR
exception, but retained the 150
employee size standard. 81 FR 4436
(January 26, 2016). By definition,
contractors under the ITVAR exception
are non-manufacturers, and it would
make no sense for SBA to retain a 150-
employee size standard if concerns
could also qualify under the NMR 500
employee size standard. In a size appeal
before the SBA Office of Hearings and
Appeals, a firm tried to argue that the
size standard under the ITVAR
exception was the 500 employee non-
manufacturer size standard. Size Appeal
of York Telecom Corporation, SBA No.
SIZ-5742 (May 18, 2016). The appeal
was denied. Id. In response, SBA
proposed to amend § 121.406(b)(1)(i) to
clarify that the NMR size standard of
500 employees does not apply to
acquisitions that have been assigned the
ITVAR NAICS code 541519 exception,
footnote 18. The size standard for any
acquisition under 541519, footnote 18,
is 150 employees for all offerors. SBA
received six comments related to this
proposed amendment: Five supported
the clarification and one opposed it. The
commenter opposed to the change
suggested that SBA should increase the
size standard for NAICS code 541519
from 150 to 500 employees because an
increased number of ITVARs would
lead to cost savings and a reduction of
the Federal deficit. SBA does not agree
with this analysis and is adopting the
amendment as proposed. SBA does not
believe that a non-manufacturer with
close to 500 employees should be
considered small.

Setting Aside an Order Under a Multiple
Award Set-Aside Contract

On October 2, 2013, SBA published a
final rule implementing 15 U.S.C.
644(r). 78 FR 61114. In that rule, SBA
contemplated the set aside of orders for
certain types of SBCs, such as HUBZone
SBCs, 8(a) BD Program Participants,
SDVO SBCs, or WOSBs. 78 FR 61114,
61124. SBA noted that at the time, the
small business programs had major
differences with respect to the
application of the limitations on
subcontracting and NMR requirements,
and therefore it would be difficult for
SBCs and agencies to determine the
rules that applied to a particular order.
SBA was also concerned about the
possibility that SBCs could be deprived
of an opportunity to compete for orders
under a set-aside contract if an agency
repeatedly set aside orders for other
socioeconomic categories. Since that
time, SBA has attempted to harmonize
the application of the limitations on

subcontracting and NMR requirements
for each of the various types of small
business contracts. The concerns
identified in the 2013 final rule have
since been addressed to enable fair and
proper implementation of order set-
asides. Specifically, on May 31, 2016,
SBA published a final rule to
standardize the limitations on
subcontracting and NMR requirements
across socioeconomic programs. 81 FR
34243. In addition, some agencies have
pursued the strategy of allowing order
set-asides against set-aside multiple
award contracts (MACs), including
notification and incorporation of the
clause at FAR 52.219-13, and agencies
have reported that they have not
encountered any industry concerns. In
connection with this rule, SBA
requested comment on whether SBA
should allow agencies to set aside
orders for a socioeconomic small
business program (8(a), HUBZone,
SDVO, WOSB) under a MAC that was
awarded under a total small business
set-aside. Because SBA believes that a
change is appropriate at this time, SBA
proposed to remove the term “Full and
Open” from § 125.2(e)(6) to specifically
afford discretion to an agency to set-
aside one or more particular orders for
HUBZone SBCs, 8(a) BD SBCs, SDVO
SBCs or WOSBSs, as appropriate, where
the underlying MAC was initially set
aside for small business. Set-asides
under multiple award set-aside
contracts may be implemented by
agencies in different ways, including:
(1) Establishing set-asides to
socioeconomic programs at the order
solicitation level under multiple award
small business set-aside contracts, and
(2) establishing socioeconomic set-aside
pools at the master contract solicitation
level for a multiple award small
business set-aside contract. SBA
requested comments on any burden or
adverse impact associated with each of
these two approaches. In addition, SBA
was specifically interested in whether
these two approaches could impact the
ability for all types of small businesses
(e.g., 8(a), HUBZone, WOSB, SDVOSB)
to compete and receive orders.

SBA received twenty-two comments
regarding this proposed change. Twelve
of the comments support the proposed
change and ten oppose the change. The
comments that oppose the proposed
amendment note that it is unfair to the
original small business awardees of a
MAG to allow socioeconomic small
business program set-asides under those
contracts where it was not originally
contemplated. Additionally, those who
oppose this proposed change note that
allowing such set-asides under small

business MACs will reduce the number
of offerors for the orders that are set-
aside for socioeconomic small business
program participants. The comments in
opposition also note that small
businesses would be discouraged from
bidding on MACs because they would
have no way of knowing if any future
orders would be set aside for their
socioeconomic status. SBA believes
these concerns should be assuaged by
the fact that the rule would not affect
already-awarded MACs, unless set-
asides were already contemplated in the
solicitation. Going forward, small
businesses would know at the time of
offer what kind of set-asides, if any,
were available at the time of award and
on future orders. SBA believes this type
of forecasting and notification to
offerors would also address the
concerns of commenters opposed to the
proposed change because they do not
believe it is fair to the “original” small
businesses that submit offers on a MAC.
The rule would apply only to future
contracts and thus potential offerors
will know in advance if it is worthwhile
to submit an offer.

SBA received one comment
requesting clarification on whether a
contracting officer can set aside orders
for a contract if the contract was not set
aside for small businesses. SBA’s
current regulation at § 125.2(e)(6)(i)
provides that contracting officers can
“set-aside orders against Multiple
Award Contracts that were competed on
a full and open basis.” The proposed
rule revised this provision to say that
contracting officers can “set aside orders
against Multiple Award Contracts,
including contracts that were set aside
for small businesses.” SBA is adopting
the amendment as proposed.

SBA received one comment regarding
the two alternative approaches
discussed in the proposed rule for
implementing this change: Using small
business pools or small business set-
asides at the order level. The commenter
supports both proposed approaches but
notes that category management has a
negative impact on small businesses. No
comments were received which identify
any burdens associated with either
approach. SBA is adopting the
amendment as proposed.

Recertification of Size and Status

SBA'’s rules require recertification of
size and status for all long-term (over 5
years) contracts. This includes
indefinite delivery contracts under
which orders will be placed at a future
date and contracts that had not been set
aside for small business but were
awarded to a small business. Thus, SBA
proposed to amend §§ 125.18(f),
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126.601(i), and 127.503(h) to clarify that
a concern must recertify its status on
full and open contracts. In addition,
SBA added a new paragraph to
§§124.521 and 124.1015 to reflect the
status eligibility and recertification
requirements for 8(a) participants and
SDB concerns, which are already
present in the SDVO, HUBZone, and
WOSB regulations. This change
provides greater consistency among the
status recertification requirements for
small business program contracts. One
result of these changes is that a prime
contractor relying on similarly situated
entities (an SDVOSB prime with an
SDVOSB subcontractor, for example) to
meet the applicable performance
requirements may not count the
subcontractor towards its performance
requirements if the subcontractor
recertifies as an entity other than that
which it had previously certified.

SBA received 32 comments on the
proposed change to certification
requirements. Twenty-five opposed,
three supported, and four sought
clarification. Many of the comments that
opposed this provision expressed
concerns that the requirement would be
overly burdensome and would add
“complexities to an already difficult
compliance system.” Several
commenters specifically disagreed with
the proposed change to the 8(a) and SDB
certification requirements. One
commenter noted it takes firms up to
four years to demonstrate satisfactory
past performance and thus by the time
they were eligible for a contract, they
would not be able to perform on any
options. Several others pointed out that
the 8(a) program is different from SBA’s
other government contracting programs.
SBA recognizes these concerns but does
not believe that this provision fails to
acknowledge the unique features of the
8(a) program. Congress intended that
8(a) program participation be limited to
nine years. SBA already permits long-
term contracts to extend for up to five
years past the completion of a
Participant’s program term in the 8(a)
program. Allowing firms to work on
options indefinitely would conflict with
Congress’s clear desire for 8(a)
Participants to leave the program and go
on to successfully and independently
participate in the government
contracting arena. Further, SBA did not
contemplate the proposed rules as a
forced attempt to bring the 8(a) program
requirements into alignment with the
other programs, but rather as an
opportunity to consider all the programs
holistically. SBA respectfully disagrees
with commenters who do not believe
consistency between programs is a

worthy goal. Consistency better enables
small businesses and contracting
officers to understand and comply with
SBA’s requirements, ensuring that
eligible small businesses are equipped
to bid on contracts that have been
appropriately set aside. SBA is adopting
the proposed changes as final.

Indirect Costs in Commercial
Subcontracting Plans

Other than small business concerns
that have a commercial subcontracting
plan report on performance through a
summary subcontract report (SSR), and
SBA'’s rules currently require that a
contractor using a commercial
subcontracting plan must include all
indirect costs in its SSR. However,
SBA’s rules do not require contractors to
include indirect costs in their
commercial subcontracting plan goals,
which leads to inconsistencies when
comparing the SSR to the commercial
subcontracting plan. SBA proposed to
revise § 125.3(c)(1)(iv) to require that
prime contractors with commercial
subcontracting plans must include
indirect costs in the commercial
subcontracting plan goals. This will
allow agencies to negotiate more
realistic commercial subcontracting
plans and monitor performance through
the SSR. SBA received one comment in
support of this change and is adopting
the proposed rule as final.

Subcontracting Compliance Reviews

SBA proposed revisions to the
nomenclature it uses regarding
subcontracting compliance reviews in
order to better align title 13 of the CFR
with the FAR. Currently, the rating
terminology differs between SBA’s
rating system under § 125.3(f)(3) (for an
SBA Compliance Review) and that used
pursuant to FAR 42.1503 (for a past
performance evaluation including small
business subcontracting under FAR
52.219-9). SBA believes the difference
in terminology leads to confusion for
Government personnel and industry
partners attempting to ascertain the
value of a rating. As such, in
§125.3(f)(3), SBA proposed to revise the
terms used to rate firms from
“Outstanding,” “Highly Successful,” or
“Acceptable” to “Exceptional,” “Very
Good,” and ““Satisfactory,” respectively.
SBA received three comments in
support of this change and, therefore, is
adopting the proposed revisions as final.

Independent Contractors—Employees/
Subcontractors

SBA’s size regulations provide that
SBA considers ““all individuals
employed on a full-time, part-time, or
other basis” to be employees of the firm

whose size is at issue. 13 CFR
121.106(a). “This includes employees
obtained from a temporary employee
agency, professional employee
organization, or leasing concern.” Id.
Further, “SBA will consider the totality
of the circumstances, including criteria
used by the IRS for Federal income tax
purposes, in determining whether
individuals are employees of a
concern.” Id. In determining what it
means to be employed on an ‘“‘other”
basis, SBA issued Size Policy Statement
No. 1. 51 FR 6099 (February 20, 1986).
The Size Policy Statement sets forth 11
criteria SBA will consider in
determining whether an individual
should be treated as an employee. If an
individual meets one or more of the
criteria, he or she may be treated as an
employee. Pursuant to this guidance, an
individual contractor paid through a
1099 may be properly treated as an
employee for purposes of SBA’s
regulations (including SBA’s regulations
governing performance of work or
limitations on subcontracting
requirements). The reason for such
treatment was to prevent a firm that
exceeded an applicable employee-based
size standard from “firing” a specific
number of employees in order to get
below the size standard, but to then hire
them back or “subcontract” to them as
independent contractors. SBA did not
want to encourage firms to attempt to
evade SBA’s size regulations.

Historically, SBA has said that if an
individual qualifies as an “employee”
under part 121 of SBA’s regulations for
purposes of determining size, then SBA
should consider that individual to be an
employee of the firm for the
performance of work (or now limitations
on subcontracting) requirements of 13
CFR 125.6 (or 124.510). It would not be
equitable to say that a given individual
counts against a firm in determining
size (because he/she is considered an
“employee” of the firm) and then to say
that that same individual also counts
against the firm for the limitations on
subcontracting requirements (because
he/she is not considered an “employee”
of the firm). Thus, for a contract that is
assigned a NAICS code having an
employee-based size standard, an
independent contractor could be
deemed an “‘employee” of the concern
for which he/she is doing work. If such
an individual is considered an
employee for size purposes, he/she
would also be considered an employee
for limitations on subcontracting
purposes.

SBA’s regulation at 13 CFR 125.6(e)(3)
has caused some confusion as to how to
properly treat independent contractors
for purposes of the limitations on
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subcontracting provisions. That
provision provides that, “Work
performed by an independent contractor
shall be considered a subcontract, and
may count toward meeting the
applicable limitations on subcontracting
where the independent contractor
qualifies as a similarly situated entity.”
(Emphasis added). This provision was
meant to apply to service or
construction contracts. For service
contracts, work performed by an
independent contractor would be
considered a subcontract, so that a
service contractor could not claim that
a non-similarly situated entity
independent contractor should be
considered an employee of the service
contractor. For example, for a WOSB
service contract, SBA did not want a
WOSB prime contractor to pass
performance of the contract to one or
more independent contractors that
would not themselves qualify as
WOSBs. The provision identifies that an
independent contractor could qualify as
a “‘similarly situated entity’”’ and meet
the limitations on subcontracting that
way, but would not permit a service
contractor to effectively avoid meeting
the limitations on subcontracting by
claiming that independent contractors
were in fact employees of the firm.

The proposed rule revised
§125.6(e)(3) to clarify SBA’s intent
regarding both contracts assigned a
NAICS code with an employee-based
size standard and those assigned a
NAICS code with a receipts-based size
standard. Under the proposed rule,
where a contract is assigned a NAICS
code with an employee-based size
standard, an independent contractor
would be deemed an employee of the
firm under the terms of the Size Policy
Statement. Where a contract is assigned
a NAICS code with a receipts-based size
standard, an independent contractor
could not be considered an employee of
the firm for which he or she is
performing work, but, rather, would be
deemed a subcontractor. In either case,
as a subcontractor, an independent
contractor may be considered a
“similarly situated entity’”’ and work
performed by the independent
contractor would then count toward
meeting the applicable limitation on
subcontracting.

SBA received thirteen comments on
the proposed change. Ten opposed, two
sought clarification, and one was
supportive. The comments in
opposition all expressed concern that
the proposed rule was confusing, and
that SBA’s intent was unclear and could
be viewed as contradictory. Several
pointed out that small businesses would
need to devote unnecessary time and

effort towards assessing whether an
independent contractor counted as an
employee or a subcontractor for a
procurement. One commenter pointed
out the difficulty for businesses
performing contracts under both
employee-based and revenue-based
NAICS codes. SBA recognizes these
concerns and concludes that it would be
needlessly time-consuming and difficult
for small businesses, especially those
performing under multiple NAICS
codes, to apply the rule consistently.
SBA agrees with the commenters who
pointed out that looking to § 121.106(a),
which lays out the analysis of whether
an individual is an employee or a sub-
contractor, makes sense for all NAICS
codes and contracts. As such, SBA has
revised the proposed rule to clarify that
contractors should apply the analysis in
§121.106(a) to determine whether
independent contractors are employees
or subcontractors, and that in situations
where the independent contractor is a
subcontractor, their work may be
counted toward the applicable
limitation on subcontracting if they are
a similarly situated entity.

Limitation on Subcontracting
Compliance

Congress has expressed its strong
support for small business government
contracting, and has provided agencies
with numerous tools to set aside
acquisitions for exclusive competition
among, or in some cases award contracts
on a sole source basis to, SBCs, 8(a) BD
Program Participants, HUBZone SBCs,
WOSBSs, Economically Disadvantaged
Women-Owned (EDWOSB) SBCs, and
SDVO SBCs. 15 U.S.C. 631(a), 637(a),
(m), 644(a), (j), 657a, 657f. As a
condition of these preferences, small
businesses are limited in their ability to
subcontract to other than small business
concerns, so that small businesses
perform a certain percentage of the
work. These limitations on
subcontracting appear in solicitations
and contract clauses for small business
set-aside and sole-source awards. As
with all contract administration, it is the
responsibility of the contracting officer
to monitor compliance with the terms
and conditions of a contract. (FAR
1.602-2, including the limitations on
subcontracting clause). SBA proposed
language to clarify that contracting
officers have the discretion to request
information from contractors to
demonstrate compliance with
limitations on subcontracting clauses.
The Government Accountability Office
(GAQ) has noted in reports that
contracting officers have not been
monitoring compliance with the
limitations on subcontracting. ““Contract

Management: Increased Use of Alaska
Native Corporations’ Special 8(a)
Provisions Calls for Tailored Oversight,”
GAO0-06-399, April 2006; “8(a)
Subcontracting Limitations: Continued
Noncompliance with Monitoring
Requirements Signals Need for
Regulatory Change,” GAO-14-706,
September 2014; and “Federal
Contracting: Monitoring and Oversight
of Tribal 8(a) Firms Need Attention,”
GAO-12-84, January 2012. The type of
information that small business prime
contractors may be requested to provide
to demonstrate compliance with the
limitations on subcontracting could be
copies of subcontracts for a particular
procurement or an email that lists the
amount that the prime contractor has
paid to its subcontractors for a
particular procurement and whether
those subcontractors are similarly
situated entities. In addition, SBA
proposed to require information
demonstrating compliance with the
applicable limitations on subcontracting
from all prime contractors performing
set-aside and sole source contracts
awarded through SBA’s small business
programs when the prime contractor
intends to rely on similarly situated
subcontractors to comply with the
limitations on subcontracting. 79 FR
77955 (December 29, 2014). SBA did not
adopt such a requirement in the final
rule but indicated that it intended to
seek comment on this issue. 81 FR
34243 (May 31, 2016).

SBA proposed adding new
§ 125.6(e)(4) to clarify that contracting
officers may request information
regarding limitations on subcontracting
compliance, and to clarify that it is not
required for every contract. SBA
requested comment on whether all
small business prime contractors
performing set-aside or sole source
contracts should be required to
demonstrate compliance with
limitations on subcontracting to the
contracting officer, and if so, how often
should this be required, such as
annually or quarterly.

SBA received 17 comments with a
range of suggestions. Nine commenters
opposed regular mandatory reporting
requirements. Five comments supported
a requirement that contractors must
demonstrate limitations on
subcontracting compliance annually.
One commenter thought compliance
should be demonstrated once per base
period. Another suggested once during
the base period, once during each
subsequent option period, and at
completion. A third suggested that
contracting officers should ask for
evidence of compliance if they believe
“there is reason for additional evidence
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to be submitted.” Comments about what
type of evidence would suffice similarly
ranged among several options. Two
commenters suggested using the same
type of evidence required for mentor-
protégé joint venture performance of
work requirements. Two others
suggested copies of subcontracting
agreements or a list of subcontractors
paid that note which subcontractors are
similarly situated. Several commenters,
both those in favor of a mandatory
reporting rule and those opposed,
thought if and when such evidence was
required, contracting officers should
have discretion to request the
documents they deem relevant. On
balance, SBA agrees that contracting
officers are best positioned to assess if,
how, and when additional scrutiny of
contractors’ limitations on
subcontracting compliance would be
helpful. As such, the final rule does not
require limitations on subcontracting
compliance reporting but, rather,
indicates that contracting officers have
the discretion to request demonstration
of compliance at any point during
performance or upon completion of a
contract. The rule includes examples of
what documentation could adequately
demonstrate compliance but is not
intended to be an exhaustive list.

Exclusions From the Limitations on
Subcontracting

SBA'’s limitations on subcontracting
regulations provide that for a set-aside
service contract, the prime contractor
must agree that it will not pay more
than 50% of the amount paid from the
Government to firms that are not
similarly situated. 13 CFR 125.6(a)(1).
Unlike supply and construction
contracts, where materials are excluded,
no costs are specifically excluded under
a service contract, other than for mixed
contracts where the non-service portion,
such as incidental supplies, are
excluded. SBA has received several
requests from industry for exclusions
related to specific types of contracts,
and one related to all industries. Some
have advocated that certain other direct
costs, such as airline tickets and hotel
costs, be excluded from the calculation
of the amount paid under the contract.
In addition, in certain types of contracts
or industries, there are factors that may
complicate compliance with the
limitations on subcontracting,
potentially hindering agencies from
setting aside acquisitions for small
business concerns.

For example, for certain contracts
performed outside of the United States,
contractors must use non-U.S. local
organizations or independent
contractors to perform consulting

services regarding a particular foreign
country. These individuals are not
located in the United States, do not
reside in the United States, and are not
likely to be employees of a United States
small business concern. SBA proposed
to clarify how to determine whether
work performed by certain required
contractors should be considered.
Specifically, SBA proposed that work
performed by an independent contractor
under a contract that was awarded
pursuant to the Foreign Assistance Act
of 1961 could be excluded from
determining limitations on
subcontracting compliance. 22 U.S.C.
2151 et seq. SBA received one comment
on this provision. The commenter
disagreed with the proposed language in
§125.6(a)(1) because it allowed but did
not mandate that work performed by
individuals on contracts outside the
United States pursuant to the Foreign
Assistance Act of 1961 could be
excluded from determining limitations
on subcontracting compliance. The
commenter suggested using language
indicating that such exclusion is
mandatory. In addition, the commenter
noted that not all work performed
outside the United States for which
some portion of local performance is
required is done under the Foreign
Assistance Act of 1961. SBA agrees that
any work required to be done by local
foreign contractors should be excluded
from any limitations on subcontracting
determination (i.e., should be excluded
from the “total value of the contract” in
determining whether a small business
did not subcontract more than the
limitations on subcontracting
percentage) and has changed the text of
§125.6(a)(1) to reflect that.

In the environmental remediation
industry (NAICS 562910), a large part of
the cost of the contract is tied to the
transportation and disposal of
hazardous, toxic, and radiological
waste. According to some SBCs in this
industry that have contacted SBA, given
the fact that these services are highly
regulated and capital intensive, these
particular transportation services can
generally be performed only by other
than small business concerns. For
example, all the disposal facilities in the
United States are large businesses, and
most railroads and shipping companies
that transport hazardous waste are other
than small business concerns. This rule
proposed to exclude transportation and
disposal services from the limitations on
subcontracting compliance
determination where small business
concerns cannot provide the disposal or
transportation services. Similarly, where
the Government acquires media services

from small business concerns, the
placement of the content in the media
may require large payments to the other
than small business concerns, even
though that is not the principal purpose
of the acquisition. SBA proposed to
exclude these media purchases from the
limitations on subcontracting
determination.

In a prior rulemaking, SBA
determined that remote hosting on
servers or networks, or cloud
computing, should be considered a
service and therefore the NMR would
not apply. 13 CFR 121.1203(d)(3). Due
to the costs and scale involved, cloud
computing is generally provided by
other than small business concerns.
SBA proposed to exclude cloud
computing from the limitations on
subcontracting calculation, where the
small business concern will perform
other services that are the primary
purpose of the acquisition. Of course,
where cloud computing itself is the
primary purpose of the procurement,
the limitations on subcontracting could
not be met by a small business, and,
therefore, such a procurement should
not be set aside or reserved for small
business.

Of the 17 comments received
regarding excluding direct costs to the
extent they are not the principal
purpose of the acquisition, nearly all
supported SBA’s intent behind the
proposed rule. Eleven commenters
supported the proposed language
without additional change. Four
commenters supported the categories
SBA included in the proposed rule, but
opposed the rule on the basis that it was
not broad enough and requested that
SBA exclude all other direct costs from
limitations on subcontracting
compliance calculations. SBA does not
believe that all direct costs should be
excluded from the limitations on
subcontracting determination. In
addition, SBA does not believe that the
statutory language would support such
a change.

Based on the positive feedback from
industry, the final rule at 125.6(a)(1)
adopts the language that specifies that
the above-mentioned industries are
excluded from limitations on
subcontracting compliance calculations.
The regulatory text provides that direct
costs may be excluded to the extent they
are not the principal purpose of the
acquisition and small business concerns
do not provide the service, “such as” in
the four identified industries (airline
travel, work performed by a
transportation or disposal entity under a
contract assigned the environmental
remediation NAICS code (562910),
cloud computing services, or mass
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media purchases). The regulatory text is
not meant to be inclusive. It allows a
small business in another industry in a
similar situation to the four identified to
also demonstrate that certain direct
costs should be excluded because they
are not the principal purpose of the
acquisition and small business concerns
do not provide the service.

One commenter requested
clarification as to whether SBA
intended for only services to be
excluded. As discussed, supply and
construction contracts already have
industry-specific exclusions, so this
provision is intended to bridge a gap
that SBA saw regarding service
contracts.

Subcontracting to a Small Business
Under a Socioeconomic Program Set-
Aside

In the context of socioeconomic set-
aside or sole-source service contracts,
the ostensible subcontractor rule applies
when a small business is unduly reliant
on an other than small business
subcontractor, or when the other than
small subcontractor will perform
primary and vital parts of the contract.
In such cases, assuming that an
exception to joint venture affiliation
does not apply, SBA will treat the small
business prime contractor and its
subcontractor as joint venturers. If the
subcontractor is other than small, the
prime contractor is ineligible for award
due to this affiliation. SBA has become
aware of service contract set-asides for
the SDVO, HUBZone, 8(a) or WOSB
programs where the prime contractor
subcontracts most or all of the actual
performance to a small business that is
small for the applicable NAICS code but
not eligible to compete for award of the
prime contract and thus not a similarly
situated entity as that term is defined at
§125.1.

Under SBA’s joint venture rules, 13
CFR 121.103(h)(3)(i)), a joint venture
can qualify as small if each member of
the joint venture is small. In the
scenario described above, the size
regulation would not prevent the joint
venture from being eligible for the
contract (i.e., where both parties to a
joint venture are small, the joint venture
itself is small). There is no existing
regulatory mechanism for an
unsuccessful offeror, the SBA, or a
contracting officer to protest a
socioeconomic set-aside or sole-source
award to a prime contractor that is
unduly reliant on a small, but not
similarly situated entity, subcontractor.
The underlying premise that ostensible
subcontractors and their prime
contractors should be treated as joint
ventures is still SBA’s policy. Firms that

are performing contracts in a manner
more consistent with a joint venture
than a prime/sub relationship should
follow the requirements of SBA’s
regulations regarding socioeconomic
joint ventures.

The performance of a set-aside or sole
source service contract by a small
business concern that is not eligible to
compete for the prime contract is
contrary to the intent and purpose of the
statutory authorities for socioeconomic
category set-aside and sole source
procurements. Thus, SBA proposed
language at §§124.503(c)(1)(v),
124.507(b)(2), 125.18(f), 125.29(c),
126.601(i), 126.801(a), 127.504(c), and
127.602 to allow SBA to make a
determination concerning a small
business program participant’s
overreliance on a non-similarly situated
subcontractor as part of an eligibility or
status protest determination. SBA’s
intent was to evaluate these contractor
relationships under the established
ostensible subcontractor test. If SBA
finds that the subcontractor is an
ostensible subcontractor, SBA will treat
the arrangement between the contractors
as a joint venture that does not comply
with the formal requirements necessary
to receive and perform the
socioeconomic program set-aside or
sole-source award as a joint venture.

SBA received 32 comments on the
proposed change to the rules on
subcontracting to a small business
under a socioeconomic set-aside.
Several commenters opposed the change
because they believed that
subcontracting to a small business, even
if it is not a similarly situated entity,
still benefits the small business
community. While SBA encourages
benefits that accrue to the small
business community as a whole,
Congress’s clear intent in authorizing
separate and distinct Government
contracting programs was to bolster
specific socioeconomic groups’ ability
to successfully compete for and perform
on Government contracts. SBA would
be subverting Congress’s intent if it
focused on rules that benefit the overall
small business community at the
expense of the groups identified by
Congress as meriting focus. As such,
SBA continues to believe that it is
constrained by statute to ensure that the
eligible prime contractor together with
one or more other similarly situated
small businesses is performing the
primary and vital requirements of a
contract by meeting the applicable
limitation of subcontracting percentage.

Other commenters protested on the
basis that requiring small business
prime contractors to ensure that their
subcontractors are similarly situated

entities would be overly burdensome.
Again, SBA appreciates this concern,
but it does not outweigh SBA’s mandate
to protect the interests of participants in
its Government contracting programs.

Another commenter recommended
that instead of applying the ostensible
subcontractor standard in this context,
SBA should merely require that the 8(a)/
HUBZone/WOSB/SDVOSB contractor
be able to demonstrate that it, together
with any similarly situated entity, will
meet the limitations on subcontracting
provisions. SBA agrees that if the
awardee together with similarly situated
entities will meet the limitations on
subcontracting provisions, SBA would
not have to look further to determine
who is doing the primary and vital parts
of a contract. The final rule adopts the
proposed language recognizing that
where a subcontractor that is not
similarly situated performs primary and
vital requirements of a set-aside or sole-
source service contract or order, or
where a prime contractor is unduly
reliant on a small business that is not
similarly situated to perform the set-
aside service or sole-source contract or
order, the prime contractor is not
eligible for award of an SDVO, WOSB,
HUBZone or 8(a) contract. However, the
final rule also specifies that SBA will
not find that a prime contractor is
unduly reliant on one or more non-
similarly situated subcontracts where
the prime contractor can demonstrate
that it, together with any similarly
situated entity, will meet the limitations
on subcontracting provisions set forth in
§125.6.

Finally, one commenter
recommended a comparable change to
§ 134.1003 with respect to protests of
SDVO eligibility for contracts awarded
by the Department of Veterans Affairs
(VA). Specifically, the commenter
believed that similar treatment should
be afforded to a firm that was verified
as an SDVO small business by VA’s
Center for Verification and Evaluation
(CVE), received a VA contract that was
restricted to CVE-verified SDVO small
business concerns, and then
subcontracted primary and vital
portions of the contract to a non-CVE-
verified business concern, whether or
not small. SBA agrees, and has added a
new paragraph to § 134.1003 that would
authorize a protest challenging whether
the prime contractor is unusually reliant
on a subcontractor that is not CVE
verified, or a protest alleging that such
subcontractor is performing the primary
and vital requirements of a VA
procurement contract.
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Kit Assemblers

SBA proposed to remove specific
rules related to kit assemblers and the
NMR, which are currently contained at
13 CFR 121.406(c). The existing kit
assembler rule requires that 50 percent
of the total value of the items in the kit
must be manufactured by small business
concerns, but excludes items
manufactured by other than small
business concerns if the contracting
officer specifies the item for the kit. This
rule has led to confusion concerning
how to calculate total value, and
whether a waiver of the non-
manufacturer rule can or must be
requested in order to supply items
manufactured by other than small
concerns. If the majority of items in a kit
are made by small business concerns,
then the acquisition can be set aside for
small business without the need to
request a waiver. If the majority of items
in a kit are not made by small business
concerns, then an individual or class
waiver of one or more of the items is
necessary for the acquisition to be set
aside for small business concerns for
acquisitions above the simplified
acquisition threshold or for all other
socioeconomic set-asides, regardless of
value. In connection with this rule, SBA
proposed to delete the kit assembler
exception and instead apply the
multiple item rule in § 121.406(e) to kit
assembler acquisitions. Like all other
acquisitions, the NMR will not apply to
small business set-asides with a value at
or below the simplified acquisition
threshold. SBA received four comments
on this proposed change, evenly split
between those opposed and those in
support. The comments opposed did so
because they believe kit assemblers
should be excluded from the limitations
on subcontracting compliance
calculation, along with the other
identified groups in the proposed rule at
§125.6. The proposed rule did not
contemplate exclusions beyond those
already identified. The commenters
supporting the change believe that
applying the multiple item rule in
§121.406(e) to kit assemblers makes
sense and makes a separate rule for kit
assemblers unnecessary. The rule
adopts the proposed language as final.

Clarification on Size Determinations

SBA proposed to remove language
that has caused confusion on when size
is determined. The general rule is that
size is determined at the time of initial
offer including price, with the
understanding that there are some
exceptions such as architecture and
engineering procurements, and certain
unpriced indefinite delivery indefinite

quantity (IDIQ) contracts. However,
§121.404(a) also contains the
parenthetical, “(or other formal
response to the solicitation).” Some
parties have misread this to mean
formal responses that are after the initial
offer, such as final proposal revisions.
The clear intent of SBA’s general rule is
to give both firms and the Government
certainty that size will be determined at
the time of the initial response,
including price. Offer covers bids and
proposals, and SBA recognizes that in
simplified acquisitions the initial
response may be acceptance of the
Government’s offer. Thus, SBA
proposed adding a paragraph at
§121.404(a)(1)(iv), to articulate an
exception to the general rule for when
size is determined. When an agency
uses an IDIQ multiple award contract
that does not require offers for the
contract to include price, size will be
determined on the date of initial offer
for the IDIQ contract, which may not
include price. This proposed change
reflects the statutory change found at
section 825 of the National Defense
Authorization Act for Fiscal Year 2017,
114 Public Law 328, (December 23,
2016), and section 876 of the John S.
McCain National Defense Authorization
Act for Fiscal Year 2019, 115 Public
Law 232, (August 13, 2018). SBA also
amended 121.404(g)(5) to reflect the
proposed change to 121.103(h)(4)
(removing “and therefore affiliates”).

SBA received 13 comments on the
proposed changes to § 121.404. Three of
these opposed the changes, but all three
referenced SBA’s current rule requiring
recertification at the time of a merger or
acquisition at § 121.404(g)(2)(i). SBA did
not propose to revise that provision. Of
the ten comments that pertained to the
proposed changes, all ten were
supportive of the changes. Commenters
appreciated the clarification and believe
that the proposed language will reduce
confusion and uncertainty for small
businesses. SBA is adopting the
proposed language as final.

SBA proposed to amend
§121.103(h)(4) to clarify that when two
or more small businesses either form a
joint venture or are treated as joint
venturers due to their relationship as
prime and subcontractor, the joint
venture exception to affiliation found at
§121.103(h)(3)(i) applies if both firms
are considered small for the size
standard associated with the
procurement. SBA proposed to remove
the phrase “and therefore affiliates”
from the ostensible subcontractor rule at
§121.103(h)(4) to clarify this point. To
allow affiliation between firms that are
considered joint venturers because of
their ostensible subcontracting

relationship, even when each firm is
individually small for the size standard
associated with the procurement, would
negate the purpose of § 121.103(h)(3)(i),
which explicitly provides an exception
to affiliation for such joint ventures.

The purpose of the ostensible
subcontractor rule is to treat the
relationship between a prime contractor
and its subcontractor as a joint venture
where the subcontractor performs
primary and vital work for the
procurement. SBA’s current joint
venture rules do not aggregate the
partners to a joint venture in
determining the size of the joint
venture, but rather permit a joint
venture to qualify as small as long as
each partner to the joint venture is
individually small. Thus, a rule that
equates a prime-sub relationship to that
of a joint venture because the
subcontractor is performing primary and
vital work and then affiliates the two
parties (i.e., requiring them to aggregate
their revenues or employees) is
inconsistent with the joint venture size
rules themselves. The phrase “and
therefore affiliates” that SBA proposed
to delete was a holdover from previous
regulations that aggregated the receipts
or employees of joint venture partners
when determining whether a joint
venture qualified as a small business.
When SBA changed its size regulations
to broaden the exclusion from affiliation
for small business to allow two or more
small businesses to joint venture for any
procurement without being affiliated
(i.e., the joint venture would be
considered small provided each of the
joint venture partners individually
qualified as small and SBA would not
aggregate the receipts or employees of
joint venture partners), SBA amended
§121.103(h)(3), but did not make a
correspondingly similar change in
§121.103(h)(4). See 81 FR 34243, 34258
(May 31, 2016).

Aﬁ 12 comments on §121.103(h)(4)
expressed confusion at the current
disconnect between the ostensible
subcontractor rule at § 121.103(h)(4) and
the exception to affiliation for joint
venture language at § 121.103(h)(3)(i).
Commenters supported a clarification.
SBA believes removing “‘and therefore
affiliates” from § 121.103(h)(4) will clear
up this confusion and is adopting the
proposed change as final.

Clarification Where One Acceptable
Offer Is Received on a Set-Aside

SBA proposed to add new
§ 125.2(a)(2) to clarify that a contracting
officer may make an award under a
small business or socioeconomic set-
aside where only one acceptable offer is
received. The decision to conduct a set-
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aside is grounded in the contracting
officer’s expectation based on market
research that he or she will obtain two
or more fair market price offers from
capable small business concerns.
Pursuant to the FAR, the contracting
officer must perform market research
before issuing a solicitation to
determine whether there are small
businesses (including 8(a), HUBZone,
SDVO SBCs, WOSBs) that can perform
the requirement. 48 CFR 10.001(a)(2);
19.202-2. A contracting officer’s “rule
of two” determination is prospective.
Whether there appear to be at least two
small businesses that can perform a
procurement at a fair price is an analysis
that is done during acquisition planning
and prior to the issuance of a
solicitation. As long as the market
research leads a contracting officer to
conclude that the agency will receive
acceptable offers from at least two small
business concerns and award will be
made at a fair market price, the “rule of
two” is satisfied, no matter how many
offers are actually received or how many
offers remain after evaluations are
conducted, a competitive range is
established, or offerors are eliminated in
some other fashion.

The FAR currently addresses small
business set-asides below $150,000, and
provides, “If the contracting officer
receives only one acceptable offer from
a responsible small business concern in
response to a set-aside, the contracting
officer should make an award to that
firm.” FAR 19.502—-2(a). There is no
reason this policy should not apply to
all set-asides above or below $150,000.
The contracting officer must determine
that an offeror is responsible, and price
is fair and reasonable before awarding
any contract. FAR 9.103(a); 9.104—1;
14.408-2; and 15.304(c)(1). It would be
inefficient and detrimental to the
Government and offerors to arbitrarily
prevent an award where a competition
was conducted but only one offer was
received. Such a policy would
unreasonably prolong the procurement
process, requiring a procuring agency to
cancel one solicitation and re-procure
using another where only one small
business offer is received, and could
cause contracting officers to limit the
use of set-asides. SBA received no
comments opposing this proposed
change and adopts it as final in this rule.

Compliance With Executive Orders
12866, 13563, 12988, 13132, 13771, the
Unfunded Mandates Reform Act of
1995, the Paperwork Reduction Act (44
U.S.C. Ch. 35), and the Regulatory
Flexibility Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule is
a “significant” regulatory action for
purposes of Executive Order 12866. The
benefits to small business from this rule
far outweigh any associated costs. The
rule makes several other changes
needed to clarify ambiguities in or
remedy perceived problems with the
current regulations. These changes
should make SBA’s regulations easier
for SBCs to use and understand. The
change to § 121.404 clarifies when size
for a Government contract is
determined, which will reduce
confusion for small business concerns.
The change to § 121.406 clarifies that
the size standard for information
technology value added resellers is 150
employees, again to eliminate confusion
among small business concerns. The
changes to § 125.2(a) will benefit small
business by clarifying that a contracting
officer can award a contract to a small
business under a set-aside if only one
offer is received. The changes to
§125.2(b) implement section 1811 of the
NDAA of 2017 and govern what
acquisitions PCRs can review and
would not impact small business
concerns. The changes to §125.2(d)
implement section 863 of the NDAA of
2016 and direct contracting officers on
how to notify the public about
consolidation and substantial bundling
and will not impact small business
concerns. The changes to § 125.2(e)
authorize agencies to set aside orders for
socioeconomic programs where the
contract was set aside for small business
and will benefit firms that qualify for
those set-asides. The changes to § 125.3
implement section 1821 of the NDAA of
2017 by providing examples of a failure
to make a good faith effort to comply
with small business subcontracting
plans, and will benefit small businesses
by providing such examples so that
contracting officers can hold other than
small prime contractors accountable for
failing to make a good faith effort to
comply with their small business
subcontracting plan. The changes to
§125.3 also implement section 1821 by
providing that the contracting officer
should evaluate whether an other than
small business complied with the
requirement to report on small business
subcontracting plan performance. The
changes to § 125.6(a) will benefit small
business concerns by allowing small

businesses to exclude certain costs from
the calculation of the limitations on
subcontracting. Without these changes,
some agencies will not be able to set
contracts aside for small business,
because certain costs attributable to
other than small concerns are too high.
The changes to § 125.6 also help small
businesses by clarifying the difference
between an employee and an
independent contractor. The changes to
§125.6 will impose some requirements
on small business concerns to
demonstrate compliance with the
limitations on subcontracting, but only
to the extent the information is not
already in the possession of the
government. Contractors may have this
information readily available since it
pertains to contract performance and
subcontracting of that performance.
These information requests are not
mandatory, as the contracting officer
simply has the discretion to request
such information. Contracting officers
already have the authority to request
information on performance, and this
change simply clarifies that the
authority exists. Finally, the benefits to
small business concerns of this rule
substantially outweigh any minor costs
imposed by the exercise of existing
contracting authority. The addition of
part 129 implements section 2108 of the
RISE Act and benefits small businesses
by providing agencies with an incentive
to set aside contracts for small business
concerns located in a disaster area.
Accordingly, the next section contains
SBA’s Regulatory Impact Analysis.
However, this is not a major rule under
the Congressional Review Act, 5 U.S.C.
801, et seq.

Regulatory Impact Analysis

1. Is there a need for the regulatory
action?

The rule implements section 863 of
the National Defense Authorization Act
of 2016, Public Law 114—92, 129 Stat.
726 (15 U.S.C. 644(e)(3)); section 2108
of the Recovery Improvements for Small
Entities After Disaster Act of 2015 (RISE
Act), Public Law 114-88, 129 Stat. 686
(15 U.S.C. 644(f)); and sections 1811 and
1821 of the National Defense
Authorization Act of 2017, Public Law
114-328, 130 Stat. 2000 (15 U.S.C.
637(d), 644(1)). In addition, it makes
several other changes needed to clarify
ambiguities in or remedy perceived
problems with the current regulations.
These changes should make SBA’s
regulations easier to use and
understand. With respect to contractors
demonstrating compliance with the
limitations on subcontracting, for
decades the general rule has been that
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on a set-aside contract, a small business
or socioeconomic small business must
generally perform some of the work
(services, construction, or
manufacturing). This helps ensure that
the benefits of a small business set-aside
contract flow to the recipients whom
Congress intends to help by creating the
set-aside authority. If performance of a
set-aside contract is passed through to
other than small business concerns,
there may not be a need for set-asides

in the first place, and the Government
may be paying more for a good or
service without any value added. These
limitations on subcontracting appear as
a clause in a set-aside contract and help
to ensure that the intended beneficiaries
of set-aside contracts are receiving those
benefits. The contracting officer is
responsible for monitoring compliance
with clauses in a contract. FAR 1.602.
Nothing in SBA’s regulations or the FAR
prohibits a contracting officer from
requesting documents demonstrating
compliance with the limitations on
subcontracting clause. It is SBA’s view
that such authority exists, but that the
authority is not clear or express.
Without clarifying the authority or
process, some contracting officers
simply are not monitoring compliance.
The result is that there may be increased
fraud, waste, and abuse in the
performance of contracts that are set
aside for small business concerns,
because subcontractors that are not
eligible to receive the prime contract
may be performing more work than
section 46 of the Small Business Act (15
U.S.C. 657s), SBA regulations at 13 CFR
125.6, and FAR clause 52.219-14
permit. This type of fraud frustrates the
policy goals associated with awarding
contracts set aside for small business
concerns.

In this rule, SBA clarifies that the
contracting officer may request
information to demonstrate a
contractor’s compliance with the
limitations on subcontracting clause.
SBA also clarifies that it is within the
contracting officer’s discretion to
request such a showing of compliance,
because in some cases it will not be
necessary, such as when a small
business performs the contract itself
without the use of subcontractors or
when information regarding compliance
is already available to the Government.
Through this rule, SBA intends to deter
and reduce potential fraud, waste, and
abuse, due to noncompliance with the
limitations on subcontracting.
Additionally, clarifying a contracting
officer’s authority to request that a small
business concern demonstrate
compliance with the limitations on

subcontracting is consistent with
recommendations made by the U.S.
Government Accountability Office
(GAO) in several reports: “Contract
Management: Increased Use of Alaska
Native Corporations’ Special 8(a)
Provisions Calls for Tailored Oversight,”
GAO-06-399, April 2006; ““8(a)
Subcontracting Limitations: Continued
Noncompliance with Monitoring
Requirements Signals Need for
Regulatory Change,” GAO-14-706,
September 2014; and “Federal
Contracting: Monitoring and Oversight
of Tribal 8(a) Firms Need Attention,”
GAO-12-84, January 2012.

2. What are the potential benefits and
costs of this regulatory action?

The majority of the changes in this
rule will have de minimis costs and
qualitative benefits that are difficult to
quantity: Protecting the integrity of the
small business procurement system. The
rule will provide exceptions to the
limitations on subcontracting in certain
service contracts where small
businesses must use the services of
other than small subcontractors in
substantial amounts in order to fully
perform a set-aside service contract.
This will help small business by making
acquisitions available for small business
set-asides that would not otherwise be
available. Many of the other
clarifications in this rule will benefit
small businesses by reducing confusion
in the marketplace, but this benefit is
difficult to quantify. The provision
allowing agencies to receive double
credit toward their small business
procurement goals for awards to local
small business concerns in the event of
a disaster is intended to benefit local
small businesses and provide
employment and revenue to concerns
located in an area devastated by a
disaster. While the authority for
contracting preferences for businesses
located in a disaster area already exists
in FAR subpart 26.2, small businesses
located in these areas may receive a
greater benefit under this rule due to the
incentive for the procuring agency to
receive double credit toward its small
business procurement goals by utilizing
this authority.

We believe that, pursuant to FAR
1.602—2, contracting officers already
possess the authority to request
information from a contractor
concerning compliance with a clause in
the contract at issue. In addition, on
some contracts, compliance can already
be reviewed or monitored by reviewing
invoices. This rule clarifies that
contracting officers have the authority to
request information in connection with
a contractor’s compliance with

applicable limitations on subcontracting
clauses. Approximately 53,000 firms
received approximately 185,000 sole-
source or set-aside awards in FY 2018.
SBA is clarifying that a contracting
officer may request information
regarding compliance with prime
contractors’ limitations on
subcontracting. In some cases, this
information may not be necessary based
on the nature of the contract and the
invoices submitted. SBA estimates that
less than ten percent of small business
concerns and contracts will be subject to
a request for this information (5,300
small business concerns and 18,500
contracts), and compliance should take
on average less than an hour. Small
businesses that do not issue
subcontracts will not have anything to
report. Small businesses may be able to
easily report on any subcontracts, as
information on subcontracting and
paying subcontractors is routinely
compiled as part of the normal
accounting procedures for any business
concern. Accounting or contract
management personnel should be able
to determine whether the firm issued
any subcontracts in connection with the
prime contract. SBA estimates an
overall annual cost of approximately
$815,110 for small businesses to provide
information on compliance with the
limitations on subcontracting, as
requested by the contracting officer. The
difference between this figure and the
$600,120 figure cited in the rule reflects
an adjustment in the hourly wage rate
included as part of the calculation of the
overall annual cost. After adding
approximately 30% to the hourly wage
rate to account for the cost of benefits,
SBA arrived at $815,110 as more
accurately reflecting the estimated
overall annual cost.

This rule will require an other than
small prime contractor with a
commercial subcontracting plan to
include indirect costs in its
subcontracting goals. Based on data
from the Electronic Subcontracting
Reporting System (eSRS), in FY 2018,
approximately 1200 firms had
commercial subcontracting plans. SBA
estimates that approximately 95% of
those 1200 firms include indirect costs
in their subcontracting goals. Thus, this
rule will impact approximately 60 firms.
The burden will be de minimis, as the
accounting or contract manager will
know the firm’s indirect costs. The
benefit of requiring that indirect costs be
included in subcontracting goals where
a commercial subcontracting plan is
utilized, is that it will increase the small
business subcontracting goal and thus
increase the amount of funds the prime
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contractor will subcontract to small
business concerns. Increasing the value
and number of awards to small business
concerns provides financial benefits to
those firms, who may hire more staff
and invest in more resources to support
the increased demand. Furthermore,
increasing the number and value of
awards to small business concerns has
macroeconomic and qualitative benefits
to the national economy because small
businesses are the foundation of the
country’s economic success.

This rule will establish that failure to
provide timely subcontracting reports
may constitute a material breach of the
contract. These reports are already
required by law at 13 CFR 125.3(a). This
rule will make failure to provide the
report a material breach of the contract,
which could subject other than small
business concerns to liquidated
damages. SBA is not aware of any case
where a firm has been subject to
liquidated damages for failure to comply
with a subcontracting plan. Thus, any
costs will be de minimis. The benefit of
this rule is that it will assist SBA and
contracting officers with oversight of
prime contractor compliance with
subcontracting plans and should result
in increased compliance with
subcontracting plans.

This final rule requires recertification
of status on full and open contracts.
SBA intended for recertification to
occur whenever an agency receives
credit for an award towards it goals, and
this rule is merely a clarification that
socioeconomic recertification is
required on all contracts, including full
and open contracts. We estimate that
approximately 150 firms a year recertify
on full and open contracts. This will
only impact firms that are acquired,
merged, or where there is a novation or
the firm grows to be other than small on
a long-term contract. Agencies have
goals for the award of prime contractor
dollars to small and socioeconomic
concerns. The purpose of recertification
is to ensure that an agency does not
receive small business credit for an
award to an other than small concern.

This rule will limit the scope of PCR
reviews of Department of Defense
acquisitions performed outside of the
United States and its territories. This
applies to the Government and will not
impose costs or burdens on the public.

This rule will remove the kit
assembler exception to the non-
manufacturer rule. This clarification
requires agencies to request a waiver of
the non-manufacturer rule for kits, in
accordance with existing regulations.
This will reduce confusion by having
only one non-manufacturer rule

procedure for purposes of multi-item
procurements.

3. What are the alternatives to this rule?

Many of the provisions contained in
this rule are required to implement
statutory provisions, thus there are no
apparent alternatives for these
regulations. With respect to the
provision clarifying that contracting
officers may request information on
compliance with the limitations on
subcontracting, SBA considered
whether prime contractors should be
required to provide this information on
compliance with the limitations on
subcontracting on all set-aside or sole
source contracts. However, SBA
believed that would unnecessarily
burden small businesses, if compliance
is already readily apparent to the
contracting officer based on the type of
contract, invoicing, or observation. We
estimate the alternative considered,
having all small businesses provide
information on compliance, would have
an annual cost of $1,867,040. SBA
decided to clarify instead that the
contracting officer has the discretion to
request such information to the extent
such information is not already
available. This will enable the
contracting officer to request this
information as he or she sees fit, to
ensure that the benefits of the small
business programs are flowing to the
intended recipients.

Executive Order 13563

As far as practicable or relevant, SBA
considered the requirements below in
developing this rule.

1. Did the agency use the best available
techniques to quantify anticipated
present and future costs when
responding to E.O. 12866 (e.g.,
identifying changing future compliance
costs that might result from
technological innovation or anticipated
behavioral changes)?

To the extent possible, the Agency
utilized the most recent data available
in the Federal Procurement Data
System—Next Generation, System for
Award Management and Electronic
Subcontracting Reporting System.

2. Public participation: Did the agency:
(a) Afford the public a meaningful
opportunity to comment through the
internet on any proposed regulation,
with a comment period that should
generally consist of not less than 60
days; (b) provide for an “open
exchange” of information among
government officials, experts,
stakeholders, and the public; (c) provide
timely online access to the rulemaking
docket on Regulations.gov; and (d) seek
the views of those who are likely to be
affected by rulemaking, even before
issuing a notice of proposed
rulemaking?

SBA published a proposed rule with
a 60-day comment period, and the
proposed rulemaking was posted on
www.regulations.gov to allow the public
to comment meaningfully on its
provisions. In addition, the proposed
rule was discussed with the Small
Business Procurement Advisory
Council, which consists of the Directors
of the Office of Small and
Disadvantaged Business Utilization.
SBA also submitted the rule to multiple
agencies with representatives on the
FAR Acquisition Small Business Team
prior to submitting the rule to OMB for
interagency review. SBA received
almost 250 specific comments to the
proposed rule, which SBA considered
in drafting this final rule.

3. Flexibility: Did the agency identify
and consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public?

Yes, this rule implements statutory
provisions and clarifies certain SBA
regulations, as requested by agencies
and stakeholders. In addition, SBA
clarifies that contracting officers may
request information from their
contractors to determine whether the
contractor is complying with the
limitations on subcontracting. This
information may already be provided as
part of invoicing under certain
contracts, and in any event, the
information should be readily provided
by the contractor, as it simply pertains
to what extent the prime contractor is
subcontracting work under the contract.
Clarifying that the contracting officer
has the authority to request this
information, instead of requiring all
small businesses to submit reports,
significantly reduces cost and burden.

Executive Order 12988

This action meets applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
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burden. This action does not have any
retroactive or preemptive effect.

Executive Order 13132

SBA has determined that this rule
will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

Executive Order 13771

This rule is expected to be an
Executive Order 13771 regulatory
action. Details on the estimated costs of
this rule can be found in the rule’s
regulatory impact analysis.

Unfunded Mandates Reform Act of 1995

This rule will not result in an
unfunded mandate that will result in
expenditures by State governments of
$100 million or more (adjusted annually
for inflation since 1995).

Paperwork Reduction Act, 44 U.S.C. Ch.
35

Small businesses, such as 8(a) BD
Program Participants, HUBZone SBCs,
WOSBs, Economically Disadvantaged
Women-Owned (EDWOSBCs), and
SDVO SBCs, are eligible to receive set-
aside or sole source contracts. 15 U.S.C.
631(a), 637(a), (m), 644(a), (j), 657a,
657f. As a condition of these
preferences, and to help ensure that
small businesses actually perform a
certain percentage of the work on a
contract, the recipients of set-aside or
sole source contracts are limited in their
ability to subcontract to other than small
business concerns by the limitations on
subcontracting clauses in the particular
contract. See, 48 CFR 52.219-3, 52.219—
4,52.219-7, 52.219-14, 52.219-18,
52.219-27, 52.219-29, 52.219-30.
Contracting officers are responsible for
ensuring contractor compliance with the
terms of a contract (FAR 1.602-2). This
rule will provide express authority for
contracting officers to request
information on contractors’ compliance
with the limitations on subcontracting
requirements. SBA did not receive any
comments on this information
collection.

SBA sought review and approval from
OMB for this information collection, as
discussed in the proposed rule. SBA
received a Notice of Office of
Management and Budget Action on June
10, 2019, certifying OMB pre-approval
of the information collection. SBA is not
making any substantive changes to the
information collection described in the
proposed rule and submitted to OMB.
The information collection is titled
“Compliance with the Limitations on

Subcontracting” and has been assigned
OMB Control Number 3245-400.

A summary description of the
reporting requirement, description of
respondents, and estimate of the annual
burden is provided below. Included in
the estimate is the time for reviewing
requirements, gathering and
maintaining the data needed, and
submitting the report to the contracting
officer.

Title: Compliance with the
Limitations on Subcontracting.

OMB Control Number: 3245-0400.

Summary Description of Compliance
Information: In order to show that it is
in compliance with the limitations on
subcontracting terms that are included
in its set-aside or sole source contract,
a small business concern may be
required to submit certain information
to the contracting officer. The specific
information relevant to a particular
contract will be identified by the
contracting officer but could include,
where applicable, identification of
subcontractor, dollar amount of
subcontract, and costs to be excluded
from the limitations on subcontracting
calculation (e.g., for contracts for
supplies, materials).

Description of and Estimated Number
of Respondents: Small business
concerns that are awarded set-aside or
sole source contracts. Based on FPDS
data, SBA estimates that approximately
53,000 concerns receive approximately
185,000 small business sole source or
set-aside awards in a fiscal year and that
no more than ten percent (5,300) of
concerns will be asked to provide
information on compliance with the
limitations on subcontracting for no
more than ten percent (18,500) of the
awards that have been received.

Estimated Annual Responses: 18,500.

Estimated Response Time per
Respondent: 1 hour.

Total Estimated Annual Hour Burden:

18,500.

Estimated Costs Based on
Respondent’s Salary: $44.06/hour
(based on 2018 Median Pay for
accountants and auditors, Bureau of
Labor Statistics, plus an additional 30%
to account for cost of benefits, as
discussed in the Regulatory Impact
Assessment).

Total Estimated Hour Annual Cost
Burden: 18,500 hours x $44.06/hour =
$815,110.

Regulatory Flexibility Act, 5 U.S.C. 601-
612

Under the Regulatory Flexibility Act
(RFA), this rule may have a significant
on a substantial number of small
businesses. Immediately below, SBA
sets forth a final regulatory flexibility

analysis (FRFA) addressing the impact
of the rule in accordance with section
603, title 5, of the United States Code.
The FRFA examines the objectives and
legal basis for this rule; the kind and
number of small entities that may be
affected; the projected recordkeeping,
reporting, and other requirements;
whether there are any Federal rules that
may duplicate, overlap, or conflict with
this final rule; and whether there are
any significant alternatives to this final
rule.

1. What are the need for and objective
of the rule?

The rule implements section 863 of
the National Defense Authorization Act
of 2016, Public Law 114—92, 129 Stat.
726 (15 U.S.C. 644(e)(3)); section 2108
of the Recovery Improvements for Small
Entities After Disaster Act of 2015 (RISE
Act), Public Law 114-88, 129 Stat. 686
(15 U.S.C. 644(f)); and sections 1811 and
1821 of the National Defense
Authorization Act of 2017, Public Law
114-328, 130 Stat. 2000 (15 U.S.C.
637(d), 644(1)). In addition, the rule
makes several other changes needed to
clarify ambiguities in or remedy
perceived problems with the current
regulations. These changes should make
SBA’s regulations easier to use and
understand. The rule will make it easier
for agencies to award set-aside contracts
to SBCs. Failure to promulgate this rule
could result in a loss of set-aside
opportunities for SBCs.

The change to § 121.404 clarifies
when size for a Government contract is
determined, which will reduce
confusion for small business concerns.
The change to § 121.406 clarifies that
the size standard for information
technology value added resellers is 150
employees, again to eliminate confusion
among small business concerns. The
changes to § 125.2(a) will benefit small
business by clarifying that a contracting
officer can award a contract to a small
business under a set-aside if only one
offer is received. The changes to
§125.2(b) implement section 1811 of the
NDAA 2017 and govern what
acquisitions PCRs can review and
would not impact small business
concerns. The changes to § 125.2(d)
implement section 863 of the NDAA of
2016 and direct contracting officers on
how to notify the public about
consolidation and substantial bundling
and will not impact small business
concerns. The changes to § 125.2(e)
authorize agencies to set aside orders for
socioeconomic programs where the
contract was set aside for small business
and will benefit firms that qualify for
those set-asides. The changes to § 125.3
implement section 1821 of the NDAA of
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2017 by providing examples of a failure
to make a good faith effort to comply
with small business subcontracting
plans, and will benefit small businesses
by providing such examples so that
contracting officers can hold other than
small prime contractors accountable for
failing to make a good faith effort to
comply with their small business
subcontracting plan. The changes to

§ 125.3 also implement section 1821 by
providing that the contracting officer
should evaluate whether an other than
small business complied with the
requirement to report on small business
subcontracting plan performance. The
changes to § 125.6(a) will benefit small
business concerns by allowing small
businesses to exclude certain costs from
the calculation of the limitations on
subcontracting. Without these changes,
some agencies will not be able to set
contracts aside for small business,
because certain costs attributable to
other than small concerns are too high.
The changes to § 125.6 also help small
businesses by clarifying the difference
between an employee and an
independent contractor. The changes to
§ 125.6 will impose some information
production requirements on small
business concerns, but only to the
extent the information is not already in
the possession of the Government.
Further, this information is readily
available since it pertains to contract
performance and subcontracting of that
performance. These reports are not
mandatory, as the contracting officer
simply has the discretion to request
such reports. Contracting officers
already have the authority to request
information demonstrating performance,
and this change simply clarifies that the
authority exists. Finally, the benefits to
small business concerns of this rule
substantially outweigh any minor costs
imposed by the reporting authority. The
addition of part 129 implements section
2108 of the RISE Act and benefits small
businesses by providing agencies with
an incentive to set aside contracts for
small business concerns located in a
disaster area.

With respect to the limitation on
subcontracting to an ineligible small
business under a socioeconomic set-
aside (the new 13 CFR 124.507(b)(2)(vi),
125.29(c), 126.601(i), and 127.504(c)),
the rule will impact very few firms. The
vast majority of small business prime
contractors self-perform the required
percentage of work, or will subcontract
to a similarly situated entity, as is
allowed under FAR 52.219-3 (Notice of
HUBZone Set-Aside or Sole Source
Award), 52—219-27 (Notice of Service-
Disabled Veteran-Owned Small

Business Set-Aside), and as will be
allowed when SBA’s rules on similarly
situated entities (13 CFR 125.6) are
implemented in the FAR. The benefits
that will flow to the intended
beneficiaries of a socio-economic set-
aside far outweigh any impact on firms
that have no intention of performing the
contract or are not eligible to bid on that
contract.

2. What are SBA’s description and
estimate of the number of small entities
to which the rule will apply?

The rule will be applicable to all
small business concerns participating in
the Federal procurement market that
seek to perform Government prime
contracts or to perform subcontracts
awarded by other than small concerns.
SBA estimates that there are
approximately 320,000 firms identified
as small business concerns in the
Dynamic Small Business Search
database.

3. What are the projected reporting,
recordkeeping, and other compliance
requirements of the rule and an estimate
of the classes of small entities which
will be subject to the requirements?

The rule does not impose new
recordkeeping requirements.
Contractors already keep records on
contract performance and
subcontracting. Information may be
required, but only to the extent the
information is not available through
invoices or existing progress reports.
The rule clarifies that contracting
officers may request access to
information in connection with a
contractor’s compliance with applicable
limitations on subcontracting clauses.
Approximately 53,000 firms received
sole source or set-aside awards in FY
2018. SBA is clarifying that a
contracting officer may request
information to ensure compliance with
the limitations on subcontracting clause,
and in some cases this information may
not be necessary based on the nature of
the contract and the invoices submitted.
We estimate that less than ten percent
of contracts would be subject to a
request to provide this information
(18,500), and compliance should take
less than an hour for each of those
contracts. Accounting or contract
management personnel should be able
to determine whether the firm issued
any subcontracts in connection with the
prime contract. We estimate an overall
annual cost of approximately $815,110.
As discussed above in the Regulatory
Impact Analysis, this figure differs from
the figure included in the IRFA to
reflect the increased hourly rate that is
included as part of the cost analysis.

4. What are the relevant Federal rules
which may duplicate, overlap or
conflict with the rule?

We are not aware of any rules that
duplicate, overlap or conflict with this
rule. The FAR will have to be amended
to implement portions of this rule. That
will be done through a separate
rulemaking.

5. What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

Many of the changes are required to
implement statute and impose
requirements on contracting personnel,
agencies or other than small concerns,
and do not impact small business
concerns. Further, many of the changes
will benefit small business concerns by
clarifying areas where there is confusion
and by making it easier for agencies to
set aside contracts and orders for small
business and small socioeconomic
concerns. As an alternative, SBA
considered whether prime contractors
should be required to provide
information on compliance with the
limitations on subcontracting on all set-
aside or sole source contracts. However,
that may unnecessarily burden small
businesses, if compliance is already
readily apparent to the contracting
officer based on the type of contract,
invoicing, or observation.

List of Subjects
13 CFR Part 121

Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Small
businesses.

13 CFR Part 124

Administrative practice and
procedure, Government procurement,
Government property, Small businesses.

13 CFR Part 125

Government contracts, Government
procurement, Reporting and
recordkeeping requirements, Small
businesses, Technical assistance.

13 CFR Part 126

Administrative practice and
procedure, Government procurement,
Reporting and recordkeeping
requirements, Small businesses.

13 CFR Part 127
Government contracts, Reporting and

recordkeeping requirements, Small
businesses.
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13 CFR Part 129

Administrative practice and
procedure, Government contracts,
Government procurement, Small
businesses.

Accordingly, for the reasons stated in
the preamble, SBA amends 13 CFR parts
121, 124, 125, 126, and 127 and adds 13
CFR part 129 as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 662,
and 694a(9).

m 2. Amend § 121.103 by revising the
first sentence of paragraph (h)(4) to read
as follows:

§121.103 How does SBA determine
affiliation?
* * * * *

(h) * % %

(4) A contractor and its ostensible
subcontractor are treated as joint
venturers for size determination

purposes. * * *
* * * * *

m 3. Amend § 121.404 by revising
paragraph (a) introductory text, adding
paragraph (a)(1)(iv), and revising
paragraph (g)(5) to read as follows:

§121.404 When is the size status of a
business concern determined?

(a) SBA determines the size status of
a concern, including its affiliates, as of
the date the concern submits a written
self-certification that it is small to the
procuring activity as part of its initial
offer or response which includes price.

(1) * Kk %

(iv) For an indefinite delivery,
indefinite quantity (IDIQ), Multiple
Award Contract, where concerns are not
required to submit price as part of the
offer for the IDIQ contract, size will be
determined as of the date of initial offer,

which may not include price.
* * * * *
(g) I

(5) If during contract performance a
subcontractor that is not a similarly
situated entity performs primary and
vital requirements of a contract, the
contractor and its ostensible
subcontractor will be treated as joint
venturers. See §121.103(h)(4).

* * * * *

m 4. Amend § 121.406 by:

m a. Revising paragraph (b)(1)(i);

m b. Removing paragraph (c); and

m c. Redesignating paragraphs (d)
through (f) as paragraphs (c) through (e)
respectively.

The revision reads as follows:

§121.406 How does a small business
concern qualify to provide manufactured
products or other supply items under a
small business set-aside, service-disabled
veteran-owned small business, HUBZone,
WOSB or EDWOSB, or 8(a) contract?
* * * * *
* % %

s

(i) Does not exceed 500 employees (or
150 employees for the Information
Technology Value Added Reseller
exception to NAICS Code 541519,
which is found at § 121.201, footnote
18);

* * * * *

PART 124—8(a) BUSINESS
DEVELOPMENT/SMALL
DISADVANTAGED BUSINESS STATUS
DETERMINATIONS

m 5. The authority citation for part 124
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), 636(j),
637(a), 637(d), 644 and Pub. L. 99-661, Pub.
L. 100-656, sec. 1207, Pub. L. 101-37, Pub.
L. 101-574, section 8021, Pub. L. 108-87,
and 42 U.S.C. 9815.

m 6. Amend § 124.503 by revising
paragraphs (c)(1)(iii) and (iv) and adding
paragraph (c)(1)(v) to read as follows:

§124.503 How does SBA accept a
procurement for award through the 8(a) BD
program?

* * * * *

(C] * % %

(1) I S

(iii) The Participant is small for the
size standard corresponding to the
NAICS code assigned to the requirement
by the procuring activity contracting
officer;

(iv) The Participant has submitted
required financial statements to SBA;
and

(v) The Participant can demonstrate
that it, together with any similarly
situated entity, will meet the limitations
on subcontracting provisions set forth in
§124.510.

* * * * *

m 7. Amend § 124.507 by:
m a. Removing the word “and” at the
end of paragraph (b)(2)(iv);
m b. Removing the period at the end of
paragraph (b)(2)(v) and adding in its
place ““; and”’; and
m c. Adding paragraph (b)(2)(vi).

The addition reads as follows:

§124.507 What procedures apply to
competitive 8(a) procurements?
* * * * *

(b) E I

(2) * * %

(vi) Can demonstrate that it, together
with any similarly situated entity, will

meet the limitations on subcontracting
provisions set forth in § 124.510.

* * * * *

m 8. Amend § 124.521 by adding
paragraph (e) to read as follows:

§124.521 What are the requirements for
representing 8(a) status, and what are the
penalties for misrepresentation?

* * * * *

(e) Recertification. (1) Generally, a
concern that is an eligible 8(a)
Participant at the time of initial offer or
response, which includes price, for an
8(a) contract, including a Multiple
Award Contract, is considered an 8(a)
Participant throughout the life of that
contract. For an indefinite delivery,
indefinite quantity (IDIQ), Multiple
Award 8(a) Contract, where concerns
are not required to submit price as part
of the offer for the contract, a concern
that is an eligible 8(a) Participant at the
time of initial offer, which may not
include price, is considered an 8(a)
Participant throughout the life of that
contract. This means that if an 8(a)
Participant is qualified at the time of
initial offer for a Multiple Award 8(a)
Contract, then it will be considered an
8(a) Participant for each order issued
against the contract, unless a contracting
officer requests a new 8(a) eligibility
determination in connection with a
specific order. Where a concern later
fails to qualify as an 8(a) Participant, the
procuring agency may exercise options
and still count the award as an award
to a Small Disadvantaged Business
(SDB).

(i) Where an 8(a) contract is novated
to another business concern, or where
the concern performing the 8(a) contract
is acquired by, acquires, or merges with
another concern and contract novation
is not required, the concern must
comply with the process outlined at
§§124.105(i) and 124.515.

(ii) Where an 8(a) Participant that was
initially awarded a non-8(a) contract
that is subsequently novated to another
business concern, the concern that will
continue performance on the contract
must certify its SDB status to the
procuring agency, or inform the
procuring agency that it does not qualify
as an SDB, within 30 days of the
novation approval. If the concern is not
an SDB, the agency can no longer count
the options or orders issued pursuant to
the contract, from that point forward,
towards its SDB goals.

(iii) Where an 8(a) Participant receives
a non-8(a) contract, and that Participant
acquires, is acquired by, or merges with
another concern and contract novation
is not required, the concern must,
within 30 days of the transaction
becoming final, recertify its SDB status
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to the procuring agency, or inform the
procuring agency that it no longer
qualifies as an SDB. If the contractor is
no longer a current 8(a) Participant, the
contractor is not eligible for orders
limited to 8(a) awardees. If the
contractor is not an SDB, the agency can
no longer count the options or orders
issued pursuant to the contract, from
that point forward, towards its SDB
goals. The agency and the contractor
must immediately revise all applicable
Federal contract databases for which
they directly certify information to
reflect the new status.

(2) For the purposes of 8(a) contracts
(including Multiple Award Contracts)
with durations of more than five years
(including options), a contracting officer
must verify in DSBS whether a business
concern continues to be an eligible 8(a)
Participant no more than 120 days prior
to the end of the fifth year of the
contract, and no more than 120 days
prior to exercising any option. Where a
concern fails to qualify as an eligible
8(a) Participant during the 120 days
prior to the end of the fifth year of the
contract, the option shall not be
exercised.

(3) Recertification does not change the
terms and conditions of the contract.
The limitations on subcontracting,
nonmanufacturer and subcontracting
plan requirements in effect at the time
of contract award remain in effect
throughout the life of the contract.

(4) Where the contracting officer
explicitly requires concerns to qualify as
eligible 8(a) Participants in response to
a solicitation for an order, SBA will
determine eligibility as of the date the
concern submits its self-representation
as part of its response to the solicitation
for the order.

(5) A concern’s status will be
determined at the time of a response to
a solicitation for a basic ordering
agreement (BOA), basic agreement (BA),
or blanket purchase agreement (BPA)
and each order issued pursuant to the
BOA, BA, or BPA.

m 9. Amend §124.1015 by adding
paragraph (f) to read as follows:

§124.1015 What are the requirements for
representing SDB status, and what are the
penalties for misrepresentation?

* * * * *

(f) Recertification. (1) Generally, a
concern that represents itself and
qualifies as an SDB at the time of initial
offer (or other formal response to a
solicitation), which includes price,
including a Multiple Award Contract, is
considered an SDB throughout the life
of that contract. For an indefinite
delivery indefinite quantity (IDIQ),
Multiple Award Contract, where

concerns are not required to submit
price as part of their offer for the
contract, a concern that represents itself
and qualifies as an SDB at the time of
initial offer, which may not include
price, is considered an SDB throughout
the life of that contract. This means that
if an SDB is qualified at the time of
initial offer for a Multiple Award
Contract, then it will be considered an
SDB for each order issued against the
contract, unless a contracting officer
requests a new SDB certification in
connection with a specific order. Where
a concern later fails to qualify as an
SDB, the procuring agency may exercise
options and still count the award as an
award to an SDB. However, the
following exceptions apply:

(i) Where a contract is novated to
another business concern, the concern
that will continue performance on the
contract must certify its status as an
SDB to the procuring agency, or inform
the procuring agency that it does not
qualify as an SDB, within 30 days of the
novation approval. If the concern is not
an SDB, the agency can no longer count
the options or orders issued pursuant to
the contract, from that point forward,
towards its SDB goals.

(ii) Where a concern that is
performing a contract acquires, is
acquired by, or merges with another
concern and contract novation is not
required, the concern must, within 30
days of the transaction becoming final,
recertify its SDB status to the procuring
agency, or inform the procuring agency
that it no longer qualifies as an SDB. If
the contractor is not an SDB, the agency
can no longer count the options or
orders issued pursuant to the contract,
from that point forward, towards its
SDB goals. The agency and the
contractor must immediately revise all
applicable Federal contract databases
for which they directly certify
information to reflect the new status.

(2) For the purposes of contracts
(including Multiple Award Contracts)
with durations of more than five years
(including options), a contracting officer
must request that a business concern
recertify its SDB status no more than
120 days prior to the end of the fifth
year of the contract, and no more than
120 days prior to exercising any option.

(3) A business concern that did not
certify itself as an SDB, either initially
or prior to an option being exercised,
may recertify itself as an SDB for a
subsequent option period if it meets the
eligibility requirements at that time.

(4) Recertification does not change the
terms and conditions of the contract.
The limitations on subcontracting,
nonmanufacturer and subcontracting
plan requirements in effect at the time

of contract award remain in effect
throughout the life of the contract.

(5) Where the contracting officer
explicitly requires concerns to recertify
their status in response to a solicitation
for an order, SBA will determine
eligibility as of the date the concern
submits its self-representation as part of
its response to the solicitation for the
order.

(6) A concern’s status may be
determined at the time of a response to
a solicitation for an Agreement and each
order issued pursuant to the Agreement.

PART 125—GOVERNMENT
CONTRACTING PROGRAMS

m 10. The authority citation for part 125
is revised to read as follows:

Authority: 15 U.S.C. 632(p), (q), 634(b)(6),
637, 644, 657(f), and 657r.
m 11. Amend § 125.2 by:
W a. Revising paragraph (a);
m b. In paragraph (%))[ 1)(i)(A):
m i. Revising the second sentence; and
m ii. Adding a sentence at the end of the
paragraph;
m c. Adding paragraph (d)(1)(v);
md. Redemgnatlng paragraph (d)(7) as
paragraph (d)(8);
m e. Adding new paragraph (d)(7); and
m f. Revising the paragraph (e)(6) subject
heading and paragraph (e)(6)(i).

The revisions and additions read as
follows:

§125.2 What are SBA’s and the procuring
agency'’s responsibilities when providing
contracting assistance to small
businesses?

(a)(1) General. The objective of the
SBA'’s contracting programs is to assist
small business concerns, including 8(a)
BD Participants, HUBZone small
business concerns, Service-Disabled
Veteran-Owned Small Business
Concerns, Women-Owned Small
Businesses and Economically
Disadvantaged Women-Owned Small
Businesses, in obtaining a fair share of
Federal Government prime contracts,
subcontracts, orders, and property sales.
Therefore, these regulations apply to all
types of Federal Government contracts,
including Multiple Award Contracts,
and contracts for architectural and
engineering services, research,
development, test and evaluation. Small
business concerns must receive any
award (including orders, and orders
placed against Multiple Award
Contracts) or contract, part of any such
award or contract, any contract for the
sale of Government property, or any
contract resulting from a reverse
auction, regardless of the place of
performance, which SBA and the
procuring or disposal agency determine
to be in the interest of:
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(i) Maintaining or mobilizing the
Nation’s full productive capacity;

(ii) War or national defense programs;

(iii) Assuring that a fair proportion of
the total purchases and contracts for
property, services and construction for
the Government in each industry
category are placed with small business
concerns; or

(iv) Assuring that a fair proportion of
the total sales of Government property
is made to small business concerns.

(2) One acceptable offer. If the
contracting officer receives only one
acceptable offer from a responsible
small business concern in response to
any small or socioeconomic set-aside,
the contracting officer should make an
award to that firm.

(b) * * *

(1) * % %

(1) * %k %

(A) * * * At the SBA’s discretion,
PCRs may review any acquisition to
determine whether a set-aside or sole-
source award to a small business under
one of SBA’s programs is appropriate
and to identify alternative strategies to
maximize the participation of small
businesses in the procurement. * * *
Unless the contracting agency requests a
review, PCRs will not review an
acquisition by or on behalf of the
Department of Defense if the acquisition
is conducted for a foreign government
pursuant to section 22 of the Arms
Control Export Act (22 U.S.C. 2762), is
humanitarian or civic assistance
provided in conjunction with military
operations as defined in 10 U.S.C.
401(e), is for a contingency operation as
defined in 10 U.S.C. 101(a)(13), is to be
awarded pursuant to an agreement with
the government of a foreign country in
which Armed Forces of the United
States are deployed, or where both the
place of award and place of performance
are entirely outside of the United States
and its territories.

* * * * *

(d)* * *

(1) * K %

(v) Not later than 7 days after making
a determination that an acquisition
strategy involving a consolidation of
contract requirements is necessary and
justified under subparagraph (d)(1)(i) of
this section, the Senior Procurement
Executive (SPE) or Chief Acquisition
Officer (CAO), or designee, shall publish
a notice on the Government Point of
Entry (GPE) that such determination has
been made. Any solicitation for a
procurement related to the acquisition
strategy shall not be issued earlier than
7 days after such notice is published.
Along with the publication of the
solicitation, the SPE or CAO (or

designee) must publish in the GPE the
justification for the determination,
which shall include the information in
paragraphs (d)(1)(i)(A) through (E) of
this section.

(7) Notification to public of rationale
for substantial bundling. If the head of
a contracting agency determines that an
acquisition plan for a procurement
involves a substantial bundling of
contract requirements, the head of a
contracting agency shall publish a
notice on the GPE that such
determination has been made not later
than 7 days after making such
determination. Any solicitation for a
procurement related to the acquisition
plan may not be published earlier than
7 days after such notice is published.
Along with the publication of the
solicitation, the head of a contracting
agency shall publish in the GPE a
justification for the determination,
which shall include the following
information:

(i) The specific benefits anticipated to
be derived from the bundling of contract
requirements and a determination that
such benefits justify the bundling;

(ii) An identification of any
alternative contracting approaches that
would involve a lesser degree of
bundling of contract requirements;

(iii) An assessment of the specific
impediments to participation by small
business concerns as prime contractors
that result from the bundling of contract
requirements; and

(iv) The specific actions designed to
maximize participation of small
business concerns as subcontractors
(including suppliers) at various tiers
under the contract or contracts that are

awarded to meet the requirements.
* * * * *

(e] * * %

(6) Set-aside of orders against
Multiple Award Contracts. (i)
Notwithstanding the fair opportunity
requirements set forth in 10 U.S.C.
2304c and 41 U.S.C. 253j, the
contracting officer has the authority to
set aside orders against Multiple Award
Contracts, including contracts that were
set aside for small business. This
includes order set-asides for 8(a)
Participants, HUBZone SBCs, SDVO
SBCs, and WOSBs (and where
appropriate EDWOSBs).

*

* * * *

m 12. Amend § 125.3 by:

m a. Revising the last sentence of
paragraph (c)(1)(iv);

m b. Revising paragraph (d)(3);

m c. Adding paragraph (d)(11); and
m d. Revising the first sentence of

paragraph (f)(3).

The revisions and addition read as
follows:

§125.3 What types of subcontracting
assistance are available to small
businesses?

* * * * *

L
L

(iv) * * * A contractor authorized to
use a commercial subcontracting plan

must include all indirect costs in its

subcontracting goals and in its SSR;
* * * * *

(d)* * *

(3) Evaluating whether the prime
contractor made a good faith effort to
comply with its small business
subcontracting plan.

(i) Evidence that a large business
prime contractor has made a good faith
effort to comply with its subcontracting
plan or other subcontracting
responsibilities includes supporting
documentation that:

(A) The contractor performed one or
more of the actions described in
paragraph (b) of this section, as
appropriate for the procurement;

(B) Although the contractor may have
failed to achieve its goal in one
socioeconomic category, it over-
achieved its goal by an equal or greater
amount in one or more of the other
categories; or

(C) The contractor fulfilled all of the
requirements of its subcontracting plan.

(ii) Examples of activities reflective of
a failure to make a good faith effort to
comply with a subcontracting plan
include, but are not limited, to:

(A) Failure to submit the acceptable
individual or summary subcontracting
reports in eSRS by the report due dates
or as provided by other agency
regulations within prescribed time
frames;

(B) Failure to pay small business
concern subcontractors in accordance
with the terms of the contract with the
prime;

(C) Failure to designate and maintain
a company official to administer the
subcontracting program and monitor
and enforce compliance with the plan;

(D) Failure to maintain records or
otherwise demonstrate procedures
adopted to comply with the plan
including subcontracting flow-down
requirements;

(E) Adoption of company policies or
documented procedures that have as
their objectives the frustration of the
objectives of the plan;

(F) Failure to correct substantiated
findings from federal subcontracting
compliance reviews or participate in
subcontracting plan management
training offered by the government;
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(G) Failure to conduct market research
identifying potential small business
concern subcontractors through all
reasonable means including outreach,
industry days, or the use of federal
database marketing systems such as
SBA’s Dynamic Small Business Search
(DSBS) or SUBNet Systems or any
successor federal systems;

(H) Failure to comply with regulations
requiring submission of a written
explanation to the contracting officer to
change small business concern
subcontractors that were used in
preparing offers; or

(I) Falsifying records of

subcontracting awards to SBCs.
* * * * *

(11) Evaluating whether the contractor
or subcontractor complied in good faith
with the requirement to provide
periodic reports and cooperate in any
studies or surveys as may be required by
the Federal agency or the
Administration in order to determine
the extent of compliance by the
contractor or subcontractor with the
subcontracting plan. The contractor or
subcontractor’s failure to comply with
this requirement in good faith shall be
a material breach of such contract or
subcontract and may be considered in
any past performance evaluation of the

contractor.
* * * * *

(f) EE

(3) Upon completion of the review
and evaluation of a contractor’s
performance and efforts to achieve the
requirements in its subcontracting
plans, the contractor’s performance will
be assigned one of the following ratings:
Exceptional, Very Good, Satisfactory,

Marginal or Unsatisfactory. * * *
* * * * *

m 13. Amend § 125.6 by:
m a. Adding two sentences at the end of
paragraph (a)(1);
m b. Adding a sentence at the end of
paragraph (c) introductory text;
m c. Revising paragraph (e)(3); and
m d. Adding paragraph (e)(4).

The additions and revision read as
follows:

§125.6 What are the prime contractor’s
limitations on subcontracting?

(a) * % %

(1) * * * Other direct costs may be
excluded to the extent they are not the
principal purpose of the acquisition and
small business concerns do not provide
the service, such as airline travel, work
performed by a transportation or
disposal entity under a contract
assigned the environmental remediation
NAICS code (562910), cloud computing
services, or mass media purchases. In

addition, work performed overseas on
awards made pursuant to the Foreign
Assistance Act of 1961 or work required
to be performed by a local contractor, is

excluded.
* * * * *

(c) * * * A prime contractor may no
longer count a similarly situated entity
towards compliance with the limitations
on subcontracting where the
subcontractor ceases to qualify as small
or under the relevant socioeconomic

status.
* * * * *

(e] * x %

(3) For contracts where an
independent contractor is not otherwise
treated as an employee of the concern
for which he/she is performing work for
size purposes under § 121.106(a) of this
chapter, work performed by the
independent contractor shall be
considered a subcontract. Such work
will count toward meeting the
applicable limitation on subcontracting
where the independent contractor
qualifies as a similarly situated entity.

(4) Contracting officers may, at their
discretion, require the contractor to
demonstrate its compliance with the
limitations on subcontracting at any
time during performance and upon
completion of a contract if the
information regarding such compliance
is not already available to the
contracting officer. Evidence of
compliance includes, but is not limited
to, invoices, copies of subcontracts, or a

list of the value of tasks performed.

®m 14. Amend § 125.18 by:
m a. In paragraph (e)(1)(i), removing the
phrase “an SDVO contract”” and adding
in its place the phrase ““a contract”;
m b. In paragraph (e)(1)(ii), removing the
phrase “an SDVO SBC contract” and
adding in its place the phrase “‘a
contract”’; and
m c. Adding paragraph (f).

The addition reads as follows:

§125.18 What requirements must an
SDVO SBC meet to submit an offer on a
contract?

* * * * *

(f) Ostensible subcontractor. Where a
subcontractor that is not similarly
situated performs primary and vital
requirements of a set-aside or sole-
source service contract or order, or
where a prime contractor is unduly
reliant on a small business that is not
similarly situated to perform the set-
aside or sole source service contract or
order, the prime contractor is not
eligible for award of an SDVO contract.

(1) When the subcontractor is small
for the size standard assigned to the

procurement, this issue may be grounds
for an SDVO status protest, as described
in subpart D of this part. When the
subcontractor is other than small, or
alleged to be other than small for the
size standard assigned to the
procurement, this issue may be grounds
for a size protest subject to the
ostensible subcontractor rule, as
described at § 121.103(h)(4) of this
chapter.

(2) SBA will find that a prime SDVO
contractor is performing the primary
and vital requirements of a contract or
order and is not unduly reliant on one
or more non-similarly situated
subcontracts where the prime contractor
can demonstrate that it, together with
any similarly situated entity, will meet
the limitations on subcontracting
provisions set forth in § 125.6.

m 15. Amend § 125.29 by adding
paragraph (c) to read as follows:

§125.29 What are the grounds for filing an
SDVO SBC protest?
* * * * *

(c) Ostensible subcontractor. In cases
where the prime contractor appears
unduly reliant on a small, non-similarly
situated entity subcontractor or where
the small non-similarly situated entity is
performing the primary and vital
requirements of the contract, the
Director, Office of Government
Contracting will consider a protest only
if the protester presents credible
evidence of the alleged undue reliance
or credible evidence that the primary
and vital requirements will be
performed by the subcontractor.

PART 126—HUBZONE PROGRAM

m 16. The authority citation for part 126
is revised to read as follows:

Authority: 15 U.S.C. 632(a), 632(j), 632(p),
644 and 657a; Pub. L. 111-240, 24 Stat. 2504.

m 17. Amend § 126.601 by:
m a. In paragraph (h)(1)(i), removing the
phrase “HUBZone contract (or a
HUBZone contract awarded through full
and open competition based on the
HUBZone price evaluation preference)”
and adding in its place the word
“contract’;
m b. In paragraph (h)(1)(ii), removing the
phrase “HUBZone contract” and adding
in its place the word “contract”; and
m c. Adding paragraph (i).

The addition reads as follows:

§126.601 What additional requirements
must a qualified HUBZone SBC meet to bid
on a contract?

* * * * *

(i) Ostensible subcontractor. Where a

subcontractor that is not similarly
situated performs primary and vital
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requirements of a set-aside service
contract, or where a prime contractor is
unduly reliant on a small business that
is not similarly situated to perform the
set-aside service contract, the prime
contractor is not eligible for award of a
HUBZone contract.

(1) When the subcontractor is small
for the size standard assigned to the
procurement, this issue may be grounds
for a HUBZone status protest, as
described in subpart H of this part.
When the subcontractor is alleged to be
other than small for the size standard
assigned to the procurement, this issue
may be grounds for a size protest under
the ostensible subcontractor rule, as
described at § 121.103(h)(4) of this
chapter.

(2) SBA will find that a prime
HUBZone contractor is performing the
primary and vital requirements of a
contract or order and is not unduly
reliant on one or more non-similarly
situated subcontracts where the prime
contractor can demonstrate that it,
together with any similarly situated
entity, will meet the limitations on
subcontracting provisions set forth in
§125.6.

m 18. Amend § 126.801 by adding a new
fourth sentence to paragraph (a) to read
as follows:

§126.801 How does one file a HUBZone
status protest?

(a) * * * SBA will also consider a
protest challenging whether a HUBZone
prime contractor is unduly reliant on a
small, non-similarly situated entity
subcontractor or if such subcontractor
performs the primary and vital

requirements of the contract. * * *
* * * * *

PART 127—WOMEN-OWNED SMALL
BUSINESS FEDERAL CONTRACT
PROGRAM

m 19. The authority citation for part 127
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6),
637(m), 644 and 657r.

§127.503 [Amended]

m 20. Amend § 127.503 by removing the
phrase “WOSB/EDWQOSB contract”
wherever it appears and adding in its
place the word “‘contract” in paragraphs
(h)(1)() and (ii).

m 21. Amend § 127.504 by adding
paragraph (c) to read as follows:

§127.504 What additional requirements
must a concern satisfy to submit an offer
on an EDWOSB or WOSB requirement?

* * * * *

(c) Ostensible subcontractor. Where a
subcontractor that is not similarly

situated performs primary and vital
requirements of a set-aside service
contract, or where a prime contractor is
unduly reliant on a small business that
is not similarly situated to perform the
set-aside service contract, the prime
contractor is not eligible for award of a
WOSB or EDWOSB contract.

(1) When the subcontractor is small
for the size standard assigned to the
procurement, this issue may be grounds
for a WOSB or EDWOSB status protest,
as described in subpart F of this part.
When the subcontractor is other than
small or alleged to be other than small
for the size standard assigned to the
procurement, this issue may be a ground
for a size protest, as described at
§121.103(h)(4) of this chapter.

(2) SBA will find that a prime WOSB
or EDWOSB contractor is performing
the primary and vital requirements of a
contract or order and is not unduly
reliant on one or more non-similarly
situated subcontracts where the prime
contractor can demonstrate that it,
together with any similarly situated
entity, will meet the limitations on
subcontracting provisions set forth in
§125.6.

m 22. Amend § 127.602 by revising the
second sentence and adding a third
sentence to read as follows:

§127.602 What are the grounds for filing
an EDWOSB or WOSB status protest?

* * * SBA will also consider a
protest challenging the status of a
concern as an EDWOSB or WOSB if the
contracting officer has protested because
the WOSB or EDWOSB apparent
successful offeror has failed to provide
all of the required documents, as set
forth in § 127.300. In addition, when
sufficient credible evidence is
presented, SBA will consider a protest
challenging whether the prime
contractor is unusually reliant on a
small, non-similarly situated entity
subcontractor, as defined in §125.1 of
this chapter, or a protest alleging that
such subcontractor is performing the
primary and vital requirements of a set-
aside or sole-source WOSB or EDWOSB
contract.

m 23. Add part 129 to read as follows:

PART 129—CONTRACTS FOR SMALL
BUSINESSES LOCATED IN DISASTER
AREAS

Sec.

129.100 What definitions are important in
this part?

129.200 What contracting preferences are
available for small business concerns
located in disaster areas?

129.300 What small business goaling credit
do agencies receive for awarding an

emergency response contract to a small
business concern under this part?
129.400 What are the applicable
performance requirements?
129.500 What are the penalties of
misrepresentation of size or status?

Authority: 15 U.S.C. 636(j)(13)(F)(ii),
644(f).

§129.100 What definitions are important in
this part?

For the purposes of this part:

Concern located in a disaster area is
a firm that during the last twelve
months—

(1)(i) Had its main operating office in
the area; and

(ii) Generated at least half of the firm’s
gross revenues and employed at least
half of its permanent employees in the
area.

(2) If the firm does not meet the
criteria in paragraph (1) of this
definition, factors to be considered in
determining whether a firm resides or
primarily does business in the disaster
area include—

(i) Physical location(s) of the firm’s
permanent office(s) and date any office
in the disaster area(s) was established;

(ii) Current state licenses;

(iii) Record of past work in the
disaster area(s) (e.g., how much and for
how long);

(iv) Contractual history the firm has
had with subcontractors and/or
suppliers in the disaster area;

(v) Percentage of the firm’s gross
revenues attributable to work performed
in the disaster area;

(vi) Number of permanent employees
the firm employs in the disaster area;

(vii) Membership in local and state
organizations in the disaster area; and

(viii) Other evidence that establishes
the firm resides or primarily does
business in the disaster area. For
example, sole proprietorships may
submit utility bills and bank statements.

Disaster area means the area for
which the President has declared a
major disaster under section 401 of the
Robert T. Stafford Disaster Relief and
Assistance Act (42 U.S.C. 5170), during
the period of the declaration.

Emergency response contract means a
contract with private entities that
supports assistance activities in a
disaster area, such as debris cleanup,
distribution of supplies, or
reconstruction.

§129.200 What contracting preferences
are available for small business concerns
located in disaster areas?

Contracting officers may set aside
solicitations for emergency response
contracts to allow only small businesses
located in the disaster area to compete.
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§129.300 What small business goaling
credit do agencies receive for awarding an
emergency response contract to a small
business concern under this part?

If an agency awards an emergency
response contract to a local small
business concern through the use of a
local area set-aside that is also set aside
under a small business or
socioeconomic set-aside (8(a),
HUBZone, SDVO, WOSB, EDWOSB),
the value of the contract shall be
doubled for purposes of determining
compliance with the goals for
procurement contracts under section
15(g)(1)(A) of the Small Business Act
(15 U.S.C. 644(g)(1)(A)). The procuring
agency shall enter the actual contract
value, not the doubled contract value in
the required contract reporting systems,
and appropriately code the contract
action to receive the credit. SBA will
provide the double credit as part of the
Scorecard process.

§129.400 What are the applicable
performance requirements?

The performance requirements of
§ 125.6 of this chapter apply to small
and socioeconomic set-asides under this
part. A similarly situated entity as that
term is used in § 125.6 of this chapter
must qualify as a concern located in a
disaster area.

§129.500 What are the penalties of
misrepresentation of size or status?

The penalties relevant to the
particular size or socioeconomic status
representation under 13 CFR 121.108,
125.32, 126.900, and 127.700 are
applicable to set-asides under this part.

PART 134—RULES OF PROCEDURE
GOVERNING CASES BEFORE THE
OFFICE OF HEARINGS AND APPEALS

m 24. The authority citation for part 134
continues to read as follows:

Authority: 5 U.S.C. 504; 15 U.S.C. 632,
634(b)(6), 634(i), 637(a), 648(1), 656(i), and
687(c); 38 U.S.C. 8127(f); E.O. 12549, 51 FR
6370, 3 CFR, 1986 Comp., p. 189.

Subpart J issued under 38 U.S.C.
8127(f)(8)(B).

Subpart K issued under 38 U.S.C.
8127(f)(8)(A).

m 25. Amend § 134.1003 by
redesignating paragraph (c) as paragraph
(d) and by adding new paragraph (c) to
read as follows:

§134.1003 Grounds for filing a CVE
Protest.
* * * * *

(c) Unusual reliance. SBA will
consider a protest challenging whether
the prime contractor is unusually reliant
on a subcontractor that is not CVE
verified, or a protest alleging that such

subcontractor is performing the primary
and vital requirements of a VA

procurement contract.
* * * * *

Dated: November 19, 2019.
Christopher Pilkerton,
Acting Administrator.
[FR Doc. 2019-25517 Filed 11-27-19; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0995; Product
Identifier AD-2019-00113-E; Amendment
39-21001; AD 2019-25-01]

RIN 2120-AA64

Airworthiness Directives; International
Aero Engines, LLC Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
International Aero Engines, LLC (IAE
LLC) PW1122G—JM, PW1124G—JM,
PW1124G1-JM, PW1127G1-]M,
PW1127GA—JM, PW1127G—JM,
PW1129G—JM, PW1130G—]M,
PW1133GA-JM, PW1133G—JM model
turbofan engines. This AD requires
replacement of certain low-pressure
turbine (LPT) 3rd-stage blades. This AD
was prompted by multiple reports of
LPT 3rd-stage blade failures causing a
reduction of engine thrust. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective December
16, 2019.

The FAA must receive comments on
this AD by January 13, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this final rule, contact International
Aero Engines, LLC, 400 Main Street,
East Hartford, CT 06118, United States;
phone: (800) 565—0140; email: help24@
pw.utc.com; website: https://
fleetcare.pw.utc.com. You may view this
service information at the FAA, Engine
and Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7759. It is also available on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0995.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—-
0995; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Kevin M. Clark, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
(781) 238-7088; fax: 781-238-7199;
email: Kevin.M.Clark@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA received reports of
approximately 21 failures of the affected
LPT 3rd-stage blades from 2017 through
June 2019. These failures appear to be
caused by impact damage occurring
when debris passes through the engine.
The manufacturer has determined the
need to replace any affected LPT 3rd-
stage blades with LPT blades made of a
different material that is more resistant
to impact damage.

In response to these events, the FAA
issued a Notice of Proposed Rulemaking
(NPRM), Product Identifier 2019-NE—
31-AD (84 FR 64441, November 22,
2019), proposing to adopt a new AD to
address LPT 3rd-stage blade failures on
certain IAE LLC PW1122G-]M,
PW1124G-JM, PW1124G1-JM,
PW1127G1-JM, PW1127GA-JM,
PW1127G—JM, PW1129G—]M,
PW1130G-JM, PW1133GA-]M,
PW1133G—JM model turbofan engines.
This NPRM AD proposes removal from
service of affected LPT 3rd-stage blades
at the next engine shop visit.
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Since June 2019, and prior to the
publication of NPRM Product Identifier
2019-NE-31-AD, 20 additional failures
of the affected LPT 3rd-stage blades
have occurred. The investigation of
these failures is on-going. These
additional failures have occurred
primarily on engines operated by certain
airlines. This AD requires an accelerated
timeframe for replacement of the
affected LPT 3rd-stage blades on certain
serial-numbered engines being operated
by these airlines. Based on publication
of NPRM Product Identifier 2019-NE-
31-AD, the FAA would still require
replacement of the affected LPT 3rd-
stage blades on the remaining affected
engines at the next engine shop visit.

This condition, if not addressed,
could result in failure of the LPT 3rd-
stage blades, failure of one or more
engines, loss of thrust control, and loss
of the airplane. The FAA is issuing this
AD to address the unsafe condition on
these products.

Related Service Information

The FAA reviewed Pratt & Whitney
Service Bulletin PW1000G—-C-72-00—
0111-00A-930A-D, Issue No. 002,
dated October 18, 2019. The service
information describes procedures for
removal of the affected LPT 3rd-stage
blades and their replacement with parts
eligible for installation.

FAA’s Determination

The FAA is issuing this AD because
we evaluated all the relevant

information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

AD Requirements

This AD requires, within the times
specified in the compliance section of
this AD, removal from service of LPT
3rd-stage blades part number (P/N)
5387343, 5387493, 5387473, or
5387503, and their replacement with
parts eligible for installation.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because no domestic operators use
this product. It is unlikely that the FAA
will receive any adverse comments or
useful information about this AD from
U.S. operators. Therefore, the FAA finds
good cause that notice and opportunity
for prior public comment are
unnecessary. In addition, for the reason
stated above, the FAA finds that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, the FAA invites you to send

ESTIMATED COSTS

any written data, views, or arguments
about this final rule. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number FAA-2019-0995 and Product
Identifier AD-2019-00113-E at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this final rule. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

The FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this final rule.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without notice
and comment, RFA analysis is not
required.

Costs of Compliance

The FAA estimates that this AD
affects 0 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replace set of LPC 3rd-stage | 408 work-hours x $85 per hour = | $750,000 per blade set .................. $784,680 $0
blades. $34,680.
Authority for This Rulemaking This regulation is within the scope of Regulatory Findings

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.

that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-25-01 International Aero Engines
LLC: Amendment 39-21001; Docket No.
FAA-2019-0995; Product Identifier AD—
2019-00113-E.

(a) Effective Date
This AD is effective December 16, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to International Aero
Engines, LLC (IAE LLC) PW1122G-JM,
PW1124G-]M, PW1124G1-JM, PW1127G1-
M, PW1127GA—JM, PW1127G—]M,
PW1129G-JM, PW1130G—-JM, PW1133GA—-
JM, PW1133G-JM model turbofan engines
with an engine serial number listed in
paragraphs (g)(1) through (4) of this AD and
with low-pressure turbine (LPT) 3rd-stage
blades, part number (P/N) 5387343, 5387493,
5387473 or 5387503.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by reports of failure
of certain LPT 3rd-stage blades. The FAA is
issuing this AD to prevent failure of these
LPT 3rd-stage blades. The unsafe condition,
if not addressed, could result in failure of the
LPT 3rd-stage blades, failure of one or more
engines, loss of thrust control, and loss of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

For any IAE LLC LPT 3rd-stage blade, P/
N 5387343, 5387493, 5387473, or 5387503,
and with an engine serial number specified
in paragraph (g)(1) through (4) of this AD,
remove the affected blade from service
within the times specified in paragraphs
(g)(1) through (4) of this AD and replace with
a part eligible for installation.

(1) Within 90 days after the effective date
of this AD or at the next engine shop visit,
whichever comes first, for engines with serial
numbers: P770536; P770620; P770626;
P770641; P770644; P770681; P770690;
P770693; P770773; P770780; P770813;
P770816; P770827; P770841; P770852;
P770869; P770870; P770873; P770883;
P770894; P770909; P770512; P770762;
P770484; P770805; P770716; P770836; or
P770942.

(2) Within 180 days after the effective date
of this AD or at the next engine shop visit,
whichever comes first, for engines with serial
numbers: P770347; P770981; P770814;
P770825; P770964; P770622; P770763;
P771019; P770980; P770985; P771048;
P770487; P770911; P770960; P770932;
P770934; P770444; P770993; P770996;
P770893; P770320; P771036; P771040;
P770797; P771047; P770537; P771026;
P771050; P771046; P771074; P771062;
P771080; P771099; P771164; or P770984.

(3) Within 270 days after the effective date
of this AD or at the next engine shop visit,
whichever comes first, for engines with serial
numbers: P770966; P770482; P770170;
P770272; P770646; P771167; P770495;
P771162; P770463; P770853; P771015;
P771032; P771165; P771170; P771092;
P771093; P771174; P771135; P770597;
P771113; P770469; P771154; P770244;
P771059; P770287; P770740; P771107;
P771118; P770366; P770607; P770577;
P771219; P771258; P771207; P771211;
P771138; P771140; P770594; P771020;
P771279; P771280; P770499; P770279;
P771273; P770978; or P770916.

(4) Within 360 days after the effective date
of this AD or at the next engine shop visit,
whichever comes first, for engines with serial
numbers: P770579; P771188; P770722;
P770603; P770715; P770768; P771120;
P771132; P770782; P771288; P770504;
P771238; P770676; P770128; P770191;
P771277; P770749; P770800; P770381;
P770395; P770218; P770374; P770256;
P770452; P770460; P771141; P770138;
P770750; P770645; P770756; P770308;
P770143; P770439; P770509; P770127;
P770139; P770172; P770176; P770129;
P770140; P770173; P770640; P770742;
P771006; P770505; P771161; P770315;
P770263; P770724; P770259; P770149;
P770269; P770486; P770614; P770975;
P770946; P770629; or P771166.

(h) Definitions

(1) For the purpose of this AD, an “engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
flanges, except that the separation of engine
flanges solely for the purposes of
transportation of the engine without
subsequent engine maintenance does not
constitute an engine shop visit.

(2) For the purpose of this AD, a “part
eligible for installation” is any LPT 3rd-stage
blade that does not have a P/N 5387343,
5387493, 5387473, or 5387503.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,

if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Kevin M. Clark, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: (781) 238—
7088; fax: 781-238-7199; email:
Kevin.M.Clark@faa.gov.

(k) Material Incorporated by Reference

None.

Issued in Burlington, Massachusetts, on
November 25, 2019.

Robert J. Ganley,

Manager, Engine and Propeller Standards
Branch, Aircraft Certification Service.

[FR Doc. 2019-25884 Filed 11-26-19; 4:15 pm]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-1002; Airspace
Docket No. 18-AWP-23]

RIN 2120-AA66

Amendment of Class E Airspace:
Madera, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the Class
E airspace extending upward from 700
feet above the surface at Madera
Municipal Airport, Madera, CA,
eliminates references to the Clovis and
Friant Very High Frequency Omni-
Directional Range/Tactical Air
Navigation Aids (VORTAC) from the
Airspace description, and updates the
airport’s geographic coordinates to
match the FAA’s aeronautical database.
In addition, this action updates the
airspace lateral dimensions to meet
current requirements. This action
supports the operation of Instrument
flight Rules (IFR) under standard
instrument approach and departure
procedures in the National Airspace
System.
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DATES: Effective 0901 UTG, January 30,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal_register/cfr/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S.
216th Street, Des Moines, WA 98198;
telephone (206) 231-2245.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Madera
Municipal Airport, Madera, CA, and
updates the airspace lateral dimensions
to meet current requirements, to support
IFR operations at the airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (84 FR 25205; May 31, 2019)
DOCKET NO. FAA-2018-1002, to
modify Class E airspace extending
upward from 700 feet above the surface
at Madera Municipal Airport, Madera,
CA, and to update the airspace lateral

dimensions to meet current
requirements. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. The FAA
received a single anonymous comment
asking “[h]Jow will this effect (sic) global
warming?”’ The FAA does not find this
a substantive comment to the proposal.
The airspace does not control where
aircraft fly but defines the area within
which all aircraft operators are subject
to operating rules and equipment
requirements.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.
FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
by modifying the Class E airspace
extending upward from 700 feet above
the surface at Madera Municipal
Airport, Madera, CA, eliminating
references to the Clovis and Friant Very
High Frequency Omni-Directional
Range/Tactical Air Navigation Aids
(VORTAC) from the legal description, as
they are no longer needed. This action
also updates the airport’s geographic
coordinates to match the FAA’s
aeronautical database. Finally, this
action updates the lateral dimensions to
meet current airspace requirements by
removing 4.4 miles of airspace
extending to the southeast, adding 0.4
miles to the radius around the Airport
Reference Point and adding a portion
that extends 1 mile each side of the 316°
bearing from the 4.4 mile radius to 1.5
miles northwest. This action supports
the operation of Instrument Flight Rules
(IFR) under standard instrument
approach and departure procedures in
the National Airspace System.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Given this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:
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Paragraph 6005. Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AWP CA E5 Madera, CA [Amend]

Madera Municipal Airport, CA

(Lat. 36°59'11” N., long. 120°06"45” W.)

That airspace extending upward from 700
feet above the surface within a 4.4-mile
radius of the Madera Municipal Airport and
within 2.8 miles each side of the 112° bearing
from the airport extending from the 4.4-mile
radius to 6 miles southeast of the airport and
that airspace 1.8 miles either side of the 80°
bearing from a point in space, coordinates lat.
37°01°29” N., long. 120° 09’ 06” W.,
extending from the 4.4 mile radius to 7.2
miles from the point in space coordinates
and that airspace 1 mile either side of the
316° bearing from the Madera Municipal
Airport extending from the 4.4-mile radius to
5.5 miles northwest.

Issued in Seattle, Washington, November
19, 2019.
Byron Chew,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2019-25540 Filed 11-27-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0535; Airspace
Docket No. 19-AWP-20]

RIN 2120-AA66

Amendment of Class D; Los Angeles,
CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action corrects a clerical
error in the Class D legal description for
Los Angeles International Airport, Los
Angeles, CA by removing the language
establishing the airspace as part time.
This action is necessary for the safety
and management of instrument flight
rules (IFR) operations at the airport.
DATES: Effective 0901 UTC, January 30,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact

the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 2200 S
216th Street, Des Moines, WA 98198—
6547; telephone (206) 231-2245.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class D legal description for Los
Angeles International Airport, Los
Angeles, CA, in support of IFR
operations at the airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (84 FR 36502; July 29, 2019) for
Docket No. FAA-2019-0535 to amend
the legal description of the LAX Class D.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. The FAA received
a single comment. The commenter
stated in full “I recommend keeping the
language as part time and reducing light
air traffic for public health and sound
scape enhancements.” The FAA does
not find this to be a substantive
comment about the proposal. The
specified airspace does not control
where aircraft fly but defines the area
within which all aircraft operators are
subject to operating rules and
equipment requirements.

Class D airspace designations are
published in paragraph 5000 of FAA
Order 7400.11D, dated August 8, 2019,

and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in the Order.
FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D dated August 8, 2019, and
effective September 15, 2019, which is
incorporated by reference in 14 CFR
part 71.1. FAA Order 7400.11D is
publicly available as listed in the
ADDRESSES section of this document.
FAA Order 7400.11D lists Class A, B, C,
D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

The FAA is amending Title 14, Code
of Federal Regulations (14 CFR) part 71
by removing the language establishing
the airspace as part time. NBAA
informed the FAA that the LAX Class D
legal description, the related chart
supplement entry, and notes included
on the VFR Sectional contained
information that did not clearly identify
when the airspace was in effect. The
FAA concurs. The legal description
contains language that implied the Class
D airspace was part-time, inconsistent
with the original intent of the airspace.
The Chart Supplement does not include
information indicating when the
airspace is effective and directs users to
the VFR Terminal Area Chart. The VFR
Terminal Area Chart directs users to the
Chart Supplement or NOTAMS for
information and NOTAMS are not
appropriate for this use. The original
intent was to establish the Class D
airspace as full time. In 2009, as a result
of a mid-air collision in New York and
in response to NTSB Recommendation
A-09- 86, Congress requested the FAA
evaluate low-level flight around heavy-
use airspace. The FAA committed to
evaluations of flight operations in and
around Class Bravo Airspace in New
York, Los Angeles, Chicago, and
Houston. The LAX VFR Airspace
Taskforce was convened and made
recommendations to modify the
airspace around LAX in a two-step
process. Step one was to establish full-
time Class D airspace at LAX. Step two
was to incorporate the Class D airspace
into the LAX Class B at a later date.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
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body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 5000 Class D Airspace.
* * * * *
AWP CAD Los Angeles, CA [Amended]

Los Angeles International Airport, CA
(Lat. 33°56'33” N, long. 118°2426” W)

Santa Monica Municipal Airport, CA

(Lat. 34°00°57” N, long. 118°27°05” W)

That airspace extending upward from the
surface to and including 2,700 feet MSL
bounded by a line beginning at lat. 33°57°42”
N, long. 118°27°23” W; to lat. 33°58"18” N,
long. 118°26'24” W; then via the 2.7-mile
radius of the Santa Monica Municipal
Airport counterclockwise to lat. 34°00°00” N,
long. 118°24’02” W; to lat. 34°00°00” N, long.
118°22'58” W; to lat. 33°57742” N, long.
118°22’10” W, thence to the point of
beginning. That airspace extending upward
from the surface to and including 2,500 feet
MSL bounded by a line beginning at lat.
33°5550” N, long. 118°22°06” W; to lat.
33°54’16” N, long. 118°24"17” W; to lat.
33°52’47” N, long. 118°26"22” W; to lat.
33°55’51” N, long. 118°2605” W, thence to
the point of beginning.

Issued in Seattle, Washington, on
November 19, 2019.
Byron Chew,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2019-25539 Filed 11-27-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31284; Amdt. No. 3880]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective November
29, 2019. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of November
29, 2019.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fedreg.legal@
nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html .

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg. 29
Room 104, Oklahoma City, OK 73169.
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (NFDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
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mailto:fedreg.legal@nara.gov
mailto:fedreg.legal@nara.gov

65672

Federal Register/Vol. 84, No. 230/ Friday, November 29, 2019/Rules and Regulations

publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary.

This amendment provides the affected
CFR sections, and specifies the SIAPs
and Takeoff Minimums and ODPs with
their applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on the
criteria contained in the U.S. Standard
for Terminal Instrument Procedures
(TERPS). In developing these changes to

SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866;(2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979) ; and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC on November 15,
2019.

Rick Domingo,
Executive Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, Part 97, (14
CFR part 97), is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC Date Subject

2-Jan-20 MN St James St James Muni .............. 9/0231 11/8/19 | RNAV (GPS) RWY 33, Amdt 1.
2-Jan-20 ... MN St James ... St James Muni .............. 9/0235 11/8/19 | RNAV (GPS) RWY 15, Amdt 1.
2-Jan-20 .......... CcO Rifle oo Rifle Garfield County ..... 9/0301 11/12/19 | VOR/DME-C, Amdt 3A.
2-Jan-20 .......... CcO Rifle oo Rifle Garfield County ..... 9/0302 11/12/19 | RNAV (GPS) W RWY 26, Amdt

1A.
2-Jan-20 .......... CcO Rifle oo Rifle Garfield County ..... 9/0304 11/12/19 | RNAV (GPS) Y RWY 8, Amdt

1A.
2-Jan-20 ... CcO Rifle Garfield County ..... 9/0308 11/12/19 | LOC/DME-A, Amdt 9A.
2-Jan-20 FL Naples Muni .........ccc..... 9/0654 10/29/19 | RNAV (GPS) RWY 5,

Amdt 2A.
2-Jan-20 FL Naples .....cccovvvenennnn Naples Muni 9/0656 10/29/19 | RNAV (GPS) RWY 23, Amdt 1A.
2-Jan-20 ... AR Paragould ... Kirk Field ..... 9/1430 10/28/19 | RNAV (GPS) RWY 4, Orig-A.
2-Jan-20 ... AR Paragould ... Kirk Field .......cccocveenenne 9/1434 10/28/19 | RNAV (GPS) RWY 22, Orig-B.
2-Jan-20 Wi Rice Lake Rice Lake Rgnl-Carl’s 9/1512 11/1/19 | ILS OR LOC RWY 1, Orig.
Field.
2-Jan-20 .......... Wi Rice Lake ......ccccceveennee Rice Lake Rgnl-Carl's 9/1513 11/1/19 | RNAV (GPS) RWY 1,
Field. Amdt 1.
2-Jan-20 .......... ND Tioga vveeeecieeiereee Tioga Muni .......ccceeeeeueeee 9/4604 11/6/19 | RNAV (GPS) RWY 12,
Orig.

2-Jan-20 Stevens Point ................ Stevens Point Muni ....... 9/5398 11/1/19 | RNAV (GPS) RWY 12, Orig-A.
2-Jan-20 Stevens Point ................ Stevens Point Muni ....... 9/5399 11/1/19 | RNAV (GPS) RWY 21, Amdt 1.
2-Jan-20 ... Stevens Point ................ Stevens Point Muni ....... 9/5401 11/1/19 | RNAV (GPS) RWY 30, Orig-A.
2-Jan—-20 ... Cassville .....ccoceeeeveennen. Cassville Muni ............... 9/5404 11/1/19 | VOR RWY 9, Amdt 2A.
2-Jan-20 Milbank .......ccccoceiinnnne Milbank Muni 9/5466 11/1/19 | RNAV (GPS) RWY 31, Orig-A.
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2-Jan-20 .......... KS Olathe ....ccccoeeciiniiiiene Johnson County Execu- 9/5469 11/1/19 | RNAV (GPS) RWY 18, Amdt 1A.
tive.
2-Jan-20 .......... KS Olathe ....ccccoeeciiniiiiene Johnson County Execu- 9/5470 11/1/19 | RNAV (GPS) RWY 36, Amdt 1A.
tive.
2-Jan-20 .......... CO Salida ......ccooeveiiiieiie Salida Arpt Harriett Alex- 9/5502 11/4/19 | RNAV (GPS)-A, Orig-A.
ander Field.
2-Jan-20 .......... X Alpine ..o Alpine-Casparis Muni .... 9/5503 11/1/19 | NDB RWY 19, Amdt 5C.
2-Jan-20 .......... KS Dodge City ......ccvevvrreene. Dodge City Rgnl ............ 9/5504 11/1/19 | VOR/DME RWY 32,
Amdt 5.
2-Jan-20 .......... MN Dodge Center ................ Dodge Center ................ 9/5508 11/6/19 | VOR-A, Amdt 4.
2—Jan—-20 .......... CA Grass Valley ... Nevada County .............. 9/6134 11/1/19 | VOR OR GPS-A, Amdt 1B.
2-Jan-20 .......... OK Chickasha ........cccccevvnens Chickasha Muni ............. 9/6136 11/4/19 | VOR/DME-A, Amdt 1A.
2—Jan—-20 .......... CA Twentynine Palms ......... Twentynine Palms 9/8358 10/28/19 | VOR RWY 26, Amdt 2A.
2-Jan-20 .......... CcO Pagosa Springs ............. Stevens Field ................. 9/8364 10/28/19 | RNAV (GPS) RWY 1, Orig.
2—Jan—-20 .......... AZ Show LOW ....coeeeveennineee. Show Low Rgnl ............. 9/8920 10/28/19 | NDB-A, Amdt 2.
2-Jan-20 .......... MT Laurel ...coovveeiiiieee Laurel Muni ........ccccenene 9/8933 10/28/19 | VOR RWY 22, Amdt 2B.
2-Jan-20 .......... MT Laurel ....oovvveiiiiie Laurel Muni ........cccceevuene 9/8934 10/28/19 | RNAV (GPS) RWY 4,
Amdt 1D.
2-Jan-20 .......... MT Laurel ....oovvveiiiiie Laurel Muni ........cccceevuene 9/8935 10/28/19 | RNAV (GPS) RWY 22, Amdt 1D.
2-Jan-20 .......... X Dalhart .....cccooiiieine Dalhart Muni .................. 9/8988 11/1/19 | VOR RWY 17, Amdt 12D.
2-Jan-20 .......... KS Junction City ... Freeman Field ............... 9/9000 11/1/19 | RNAV (GPS) RWY 36, Orig-E.
2-Jan-20 .......... KS Junction City ... Freeman Field ............... 9/9001 11/1/19 | NDB-B, Amdt 5A.
2-Jan-20 .......... MT Billings ............ Billings Logan Intl .......... 9/9014 10/28/19 | VOR-A, Amdt 2.
2-Jan-20 .......... MT []11 g Yot ST Billings Logan Intl .......... 9/9020 10/28/19 | VOR/DME RWY 28R, Amdt 14B.
2-Jan-20 .......... AZ TUCSON e Ryan Field ........cccccennee. 9/9153 10/28/19 | ILS OR LOC RWY 6R, Amdt 5C.
2-Jan-20 .......... NE Minden ......... Pioneer Village Field ..... 9/9154 11/1/19 | RNAV (GPS) RWY 16, Orig-A.
2-Jan-20 .......... uT Wendover .... Wendover .........cccceeeeeene 9/9174 10/28/19 | RNAV (GPS) RWY 26, Amdt 1.
2-Jan-20 .......... ID Rexburg .....cccceveeninnne Rexburg-Madison Coun- 9/9178 10/28/19 | RNAV (GPS) RWY 35, Amdt 1C.
ty.
2-Jan-20 .......... WYy Buffalo ......cccoceeieinnnnnne Johnson County ............ 9/9184 10/28/19 | VOR/DME RWY 31,
Amdt 6A.
2-Jan-20 .......... NV Carson City .....cccoeeveenee Carson .....cccovceeneeiieenne 9/9191 10/28/19 | RNAV (GPS) RWY 27, Orig-A.
2—Jan—-20 .......... AZ Sedona ......cccceeeeeeinnneenn. Sedona .....cccceeeeeivveeennn. 9/9210 10/28/19 | GPS RWY 3, Orig-B.

[FR Doc. 2019-25296 Filed 11-27-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31283; Amdt. No. 3879]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe

and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective November
29, 2019. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
29, 2019.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fedreg.legal@

nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg 29
Room 104, Oklahoma City, OK 73169.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
removes SIAPS, Takeoff Minimums
and/or ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
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for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
forms are FAA Forms 8260-3, 82604,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers of aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of
SIAPs, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPS as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as Amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures

(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.
The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on November
15, 2019.

Rick Domingo,
Executive Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

* * * Effective 2 January 2020

Charlotte, NC, Charlotte/Douglas Intl, RNAV
(GPS) Y RWY 36C, Amdt 3F

Charlotte, NC, Charlotte/Douglas Intl, RNAV
(RNP) Z RWY 36C, Orig-F

New Bern, NG, Coastal Carolina Regional,
RNAYV (GPS) RWY 4, Amdt 2

Morristown, NJ, Morristown Muni, Takeoff
Minimums and Obstacle DP, Amdt 8

* * * Effective 30 January 2020

Mobile, AL, Mobile Rgnl, RNAV (GPS) RWY
36, Amdt 1C

Reform, AL, North Pickens, RNAV (GPS)
RWY 1, Orig-B

Dumas, AR, Billy Free Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Hot Springs, AR, Memorial Field, RNAV
(GPS) RWY 5, Amdt 2A

Columbia, CA, Columbia, FICHU THREE,
Graphic DP

Columbia, CA, Columbia, RNAV (GPS) RWY
35, Orig-C

Columbia, CA, Columbia, Takeoff Minimums
and Obstacle DP, Amdt 2

Sacramento, CA, Sacramento Mather, RNAV
(GPS) RWY 22L, Amdt 3A

Visalia, CA, Visalia Muni, ILS OR LOC RWY
30, Amdt 8A

Watsonville, CA, Watsonville Muni, RNAV
(GPS) RWY 2, Amdt 2

Denver, CO, Colorado Air and Space Port,
ILS OR LOC RWY 17, Amdt 1C

Denver, CO, Colorado Air and Space Port,
ILS OR LOC RWY 26, Amdt 6A

Denver, CO, Colorado Air and Space Port,
ILS OR LOC RWY 35, Amdt 2B

Denver, CO, Colorado Air and Space Port,
RNAYV (GPS) RWY 17, Amdt 1C

Denver, CO, Colorado Air and Space Port,
RNAYV (GPS) RWY 26, Amdt 2A

Denver, CO, Colorado Air and Space Port,
RNAYV (GPS) RWY 35, Amdt 2A

Montrose, CO, Montrose Rgnl, ILS OR LOC
RWY 17, Amdt 3

Montrose, CO, Montrose Rgnl, RNAV (GPS)
RWY 13, Amdt 1

Montrose, CO, Montrose Rgnl, RNAV (GPS)
RWY 17, Amdt 1

Montrose, CO, Montrose Rgnl, RNAV (GPS)
Y RWY 17, Orig-C, CANCELLED

Boca Raton, FL, Boca Raton, VOR-A, Amdt
1B, CANCELLED

Fort Pierce, FL, Treasure Coast Intl, ILS OR
LOC RWY 10R, Amdt 4E

Fort Pierce, FL, Treasure Coast Intl, NDB
RWY 28L, Amdt 2B, CANCELLED

Jacksonville, FL, Jacksonville Intl, Takeoff
Minimums and Obstacle DP, Amdt 2

Titusville, FL, Arthur Dunn Air Park, RNAV
(GPS)-A, Orig-A

Titusville, FL, Arthur Dunn Air Park, RNAV
(GPS)-B, Orig-A

Claxton, GA, Claxton-Evans County, NDB
RWY 9, Orig, CANCELLED

Claxton, GA, Claxton-Evans County, RNAV
(GPS) RWY 10, Amdt 2

Claxton, GA, Claxton-Evans County, RNAV
(GPS) RWY 28, Amdt 1

Claxton, GA, Claxton-Evans County, Takeoff
Minimums and Obstacle DP, Amdt 1

Monroe, GA, Monroe-Walton County, NDB—
A, Amdt 1B, CANCELLED

Moultrie, GA, Moultrie Muni, RNAV (GPS)
RWY 4, Amdt 2

Moultrie, GA, Moultrie Muni, RNAV (GPS)
RWY 22, Amdt 2

Moultrie, GA, Moultrie Muni, Takeoff
Minimums and Obstacle DP, Amdt 3
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Sylvania, GA, Plantation Airpark, NDB RWY
23, Amdt 3

Sylvania, GA, Plantation Airpark, RNAV
(GPS) RWY 5, Amdt 1

Sylvania, GA, Plantation Airpark, RNAV
(GPS) RWY 23, Amdt 1

Sylvania, GA, Plantation Airpark, Takeoff
Minimums and Obstacle DP, Amdt 1

Hana, HI, Hana, RNAV (GPS) RWY 8, Orig

Hana, HI, Hana, RNAV (GPS) RWY 26, Amdt
1

Forest City, IA, Forest City Muni, Takeoff
Minimums and Obstacle DP, Amdt 3

Shenandoah, IA, Shenandoah, Muni, NDB
RWY 4, Orig-D, CANCELLED

Jerome, ID, Jerome County, RNAV (GPS)
RWY 9, Amdt 1

Jerome, ID, Jerome County, RNAV (GPS)
RWY 27, Amdt 1

Jerome, ID, Jerome County, Takeoff
Minimums and Obstacle DP, Amdt 3

Jerome, ID, Jerome County, VOR-A, Amdt 3

Greenville, IL, Greenville, VOR-A, Amdt 3A

Liberal, KS, Liberal Mid-America Rgnl,
RNAYV (GPS) RWY 22, Amdt 1A

Glasgow, KY, Glasgow Muni, RNAV (GPS)
RWY 8, Amdt 2C

Greenville, KY, Muhlenberg Gounty, VOR/
DME-A, Amdt 5C, CANCELLED

Jackson, KY, Julian Carroll, VOR/DME RWY
1, Amdt 2A, CANCELLED

Madisonville, KY, Madisonville Rgnl, VOR
RWY 23, Amdt 15, CANCELLED

Mansfield, LA, C E ‘Rusty’ Williams, RNAV
(GPS) RWY 18, Orig-B

Shreveport, LA, Shreveport Downtown,
RNAYV (GPS) RWY 5, Orig

Shreveport, LA, Shreveport Downtown,
RNAYV (GPS) RWY 14, Amdt 1A

Shreveport, LA, Shreveport Downtown,
RNAV (GPS) RWY 23, Orig

Shreveport, LA, Shreveport Downtown,
Takeoff Minimums and Obstacle DP, Amdt
4

Rangeley, ME, Steven A Bean Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Big Rapids, MI, Roben-Hood, VOR/DME-A,
Amdt 8, CANCELLED

Ludington, MI, Mason County, RNAV (GPS)
RWY 26, Orig-B

Bemidji, MN, Bemidji Rgnl, ILS OR LOC
RWY 25, Amdt 1B

Bemidji, MN, Bemidji Rgnl, RNAV (GPS)
RWY 13, Amdt 1B

Bemidji, MN, Bemidji Rgnl, RNAV (GPS)
RWY 25, Orig-C

Bemidji, MN, Bemidji Rgnl, RNAV (GPS)
RWY 31, Amdt 1B

Cloquet, MN, Cloquet Carlton County, NDB
RWY 18, Amdt 4B

Cloquet, MN, Cloquet Carlton County, NDB
RWY 36, Amdt 5B

Cloquet, MN, Cloquet Carlton County,
Takeoff Minimums and Obstacle DP, Amdt
3

Pine River, MN, Pine River Rgnl, NDB RWY
34, Amdt 2

Rochester, MN, Rochester Intl, RNAV (GPS)
RWY 2, Amdt 3C

Rochester, MN, Rochester Intl, RNAV (GPS)
RWY 31, Amdt 2A

Tupelo, MS, Tupelo Rgnl, ILS Z OR LOC Z
RWY 36, Amdt 10B

Newark, NJ, Newark Liberty Intl, RNAV
(RNP) Z RWY 4R, Orig-E

Robbinsville, NJ, Trenton-Robbinsville,
RNAV (GPS) RWY 11, Orig-B

Robbinsville, NJ, Trenton-Robbinsville,
RNAV (GPS) RWY 29, Amdt 1B

Robbinsville, NJ, Trenton-Robbinsville, VOR
RWY 29, Amdt 11B

London, OH, Madison County, Takeoff
Minimums and Obstacle DP, Amdt 1

Bartlesville, OK, Bartlesville Muni, Takeoff
Minimums and Obstacle DP, Orig-A

Cushing, OK, Cushing Muni, RNAV (GPS)
RWY 36, Amdt 2A

Wagoner, OK, Hefner-Easley, RNAV (GPS)
RWY 36, Amdt 2

Madras, OR, Madras Municipal, Takeoff
Minimums and Obstacle DP, Amdt 1A

Allentown, PA, Lehigh Valley Intl, Takeoff
Minimums and Obstacle DP, Amdt 8

Philipsburg, PA, Mid-State, RNAV (GPS)
RWY 16, Orig-D

State College, PA, University Park, VOR-B,
Amdt 11A, CANCELLED

Wellsboro, PA, Wellsboro Johnston, VOR-A,
Amdt 6A

Providence, RI, Theodore Francis Green
State, VOR Y RWY 34, Amdt 5A

Pierre, SD, Pierre Rgnl, RNAV (GPS) RWY 31,
Amdt 1

Caddo Mills, TX, Caddo Mills Muni, RNAV
(GPS) RWY 36, Amdt 1

Comanche, TX, Comanche County-City,
Takeoff Minimums and Obstacle DP, Amdt
1

Ennis, TX, Ennis Muni, Takeoff Minimums
and Obstacle DP, Orig-A

Gladewater, TX, Gladewater Muni, VOR
RWY 14, Amdt 3B, CANCELLED

Houston, TX, George Bush Intercontinental/
Houston, RNAV (RNP) Y RWY 26L, Orig-
D

Mineral Wells, TX, Mineral Wells Rgnl, ILS
OR LOC RWY 31, Amdt 1A

Forest, VA, New London, RNAV (GPS) RWY
18, Orig-B

Forest, VA, New London, RNAV (GPS) RWY
36, Orig-B

Richmond/Ashland, VA, Hanover County
Muni, Takeoff Minimums and Obstacle DP,
Amdt 1

Wise, VA, Lonesome Pine, RNAV (GPS) RWY
6, Orig-A

Kelso, WA, Southwest Washington Rgnl,
KELSO ONE, Graphic DP

Kelso, WA, Southwest Washington Rgnl,
Takeoff Minimums and Obstacle DP, Amdt
4

Friendship (Adams), WI, Adams County
Legion Field, Takeoff Minimums and
Obstacle DP, Amdt 2

Lewisburg, WV, Greenbrier Valley, VOR
RWY 22, Amdt 1, CANCELLED

[FR Doc. 2019-25297 Filed 11-27-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1

[TD 9623]

RIN 1545-BI99

Application of Section 108(i) to

Partnerships and S Corporations;
Correcting Amendment

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to final regulations and
removal of temporary regulations (T.D.
9623) that were published in the
Federal Register on Wednesday, July 3,
2013. The final regulations relate to the
application of section 108(i) of the
Internal Revenue Code to partnerships
and S corporations and provide rules
regarding the deferral of discharge of
indebtedness income and original issue
discount deductions by a partnership or
an S corporation with respect to
reacquisitions of applicable debt
instruments after December 31, 2008,
and before January 1, 2011.

DATES: This correction is effective on
November 29, 2019, and is applicable
on or after July 2, 2013.

FOR FURTHER INFORMATION CONTACT:
Mary Beth Carchia at (202) 317-5279
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

The final regulations and removal of
temporary regulations (T.D. 9623) that is
the subject of this correction are under
section 108(i) of the Internal Revenue
Code.

Need for Correction

As published July 3, 2013 (78 FR
39973), the final regulations and
removal of temporary regulations (T.D.
9623) contain an error that may prove to
be misleading and needs clarification.

List of Subjects in 26 CFR Part 1
Income taxes, Reporting and

recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendment:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by removing the
sectional authority for § 1.108(i)-2T to
read in part as follows:
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Authority: 26 U.S.C. 7805, unless
otherwise noted.
* * * * *

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration) .
[FR Doc. 2019-25858 Filed 11-27-19; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2018-0956]

RIN 1625-AA09

Drawbridge Operation Regulation;
Tensaw River, Hurricane, AL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the operating schedule that governs the
CSX Railroad swing bridge across the
Tensaw River mile 15.0, Hurricane,
Baldwin County, AL. This bridge will
open on signal if at least ten-hours-
notice is given. This rule is being
changed because there are infrequent
requests to open the bridge. This change
will remove the drawbridge tender
during daylight hours.

DATES: This rule is effective December
30, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov. Type USCG—
2018-0965 in the “SEARCH” box and
click “SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Doug Blakemore, Eighth Coast
Guard District Bridge Administration
Branch Chief; telephone (504) 671—
2128, email Douglas.A.Blakemore@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

OMB Office of Management and Budget

NPRM Notice of Proposed Rulemaking
(Advance, Supplemental)

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On June 17, 2018, we published a
notice of proposed rulemaking entitled
Drawbridge Operation Regulations;
Tensaw River, Hurricane, AL in the
Federal Register 2019—-12720. We
received 0 comments on this rule.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 33 U.S.C. 499.

CSX requested to change the
operating requirements for the CSX
railroad bridge across the Tensaw River
mile 15.0, Hurricane, Baldwing County,
Alabama. This bridge currently opens
according to 33 CFR part 117.113 and

opens on signal; except that, from 5 p.m.

to 9 a.m. the draw shall open on signal
if at least eight-hours-notice is given.
CSX requested that the bridge open on
signal if at least ten-hours-notice is
given at all times.

This bridge spans the Tensaw River
and is used by small recreational boats,
house boats, and a tour boat. The bridge
has a vertical clearance of 11 feet above
mean high water in the closed to vessel
position and unlimited vertical
clearance in the open to vessel traffic
position. There are few vessel
movements through this bridge. From
July 2017 through February 2018 the
bridge opened 52 times for vessel
passage. This equates to less than 7
times each month. Of these openings 38
were made for recreational vessels, 16
were made for a tour boat, 6 were made
for house boats, and 2 were made for
local law enforcement vessels.

This change allows CSX to align
bridge tender operations with daylight
and night time hours and provide for
the reasonable needs of navigation.

IV. Discussion of Comments, Changes
and the Final Rule

There were no comments on this rule
change. The Coast Guard provided a
comment period of 30 days. Based on
the infrequent times that this bridge has
opened for vessel traffic over eight
months this rule provides vessels with

a reasonable ability to use the waterway.

We did not identified any impacts on
marine navigation with this proposed
rule.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss First
Amendment rights of protesters.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, it has not
been reviewed by the Office of
Management and Budget (OMB) and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the fact that vessels can still
open the draw and transit if advance
notice is provided. Those vessels with a
vertical clearance requirement of less
than 11 feet above mean high water may
transit the bridge at any time, and the
bridge will open in case of an
emergency at any time. This change to
the drawbridge operation regulations at
33 CFR 117.113 meets the reasonable
needs of navigation.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received 0 comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section IV.A above this final
rule would not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
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listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, U.S.
Coast Guard Environmental Planning
Policy COMDTINST 5090.1 (series) and
U.S. Coast Guard Environmental
Planning Implementation Procedures
(series) which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f). We
have made a determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This rule promulgates the
operating regulations or procedures for
drawbridges. This action is categorically
excluded from further review, under
paragraph L49, of Chapter 3, Table 3—1
of the U.S. Coast Guard Environmental
Planning Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 117
Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise §117.113 to read as follows:

§117.113 Tensaw River.

The draw of the CSX Transportation
Railroad bridge, mile 15.0 at Hurricane,
shall open on signal if at least ten-hours-
notice is given. The draw shall open at
the direction of the District Commander.

Dated: September 13, 2019.
John P. Nadeau,
Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

Editorial Note: This document was
submitted to the Office of the Federal
Register on November 25, 2019.

[FR Doc. 2019-25977 Filed 11-27-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0023]
RIN 1625-AA00

Safety Zone, MBTA Railroad Bridge
Replacement Project—Annisquam
River, Gloucester, MA

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the navigable waters within 100 yards of
the Massachusetts Bay Transportation
Authority (MBTA) Railroad Bridge, at
mile 0.7, across the Annisquam River,
Gloucester, Massachusetts, from
December 1, 2019, through June 30,
2023. The temporary safety zone is
necessary to protect personnel, vessels
and the marine environment from
potential hazards created during the
replacement project of the MBTA
Railroad Bridge. When enforced, this
rule would prohibit vessels and persons
from being in the safety zone unless
authorized by the Captain of the Port
(COTP) Boston or a designated
representative.

DATES: This rule is effective from
December 1, 2019, through June 30,
2023.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to the Federal
eRulemaking Portal at http://
www.regulations.gov. Type USCG—
2019-0023 in the “SEARCH” box and
click “SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
rulemaking, call or email Mark Cutter,
Waterways Management Division, U.S.
Coast Guard Sector Boston, telephone
617-223-4000, email mark.e.cutter@
uscg.mil.

SUPPLEMENTARY INFORMATION:
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1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

MBTA Massachusetts Bay Transportation
Authority

NPRM Notice of proposed rulemaking

NAD 83 North American Datum 1983

§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The MBTA notified Sector Boston that
there will be times in which the narrow
navigable channel underneath the
MBTA Railroad Bridge, Annisquam
River, Gloucester, Massachusetts, will
need to be closed for the replacement of
submarine cables, abutment
construction, and span replacement.

In response, on August 19, 2019, the
Coast Guard published a notice of
proposed rulemaking (NPRM) titled
“Safety Zone, MBTA Railroad Bridge
Replacement Project—Annisquam
River, Gloucester, MA”’ (84 FR 42869).
There we stated why we issued the
NPRM, and invited comments on our
proposed regulatory action related to
this safety zone. During the comment
period that ended on September 18,
2019, we received zero comments.

The replacement project started in the
fall of 2018 and is expected to be
completed in December 2022. The
COTP Boston determined that the
potential hazards associated with the
replacement of the submarine cables,
abutment construction, and span
replacement will be a safety concern for
anyone within the work area. This
temporary safety zone would be
enforced during the replacement of the
submarine cables, abutment
construction, and span replacement or
when other hazards to navigation arise.
No vessel or person will be permitted to
enter the temporary safety zone without
obtaining permission from the COTP
Boston or a designated representative.

The exact times of any waterways
closures are unknown. However, every
effort is being made by the MBTA and
contractor to schedule these closures
during the winter months when boating
traffic is minimal. The Coast Guard will
notify the public of closures through the
Massachusetts Bay Harbor Safety
Committee meetings, Boston’s Port
Operators Group meetings, Local Notice
to Mariners and through the Gloucester
Harbormaster’s network. The Coast
Guard will issue a Safety Marine
Information Broadcast (SMIB) via
marine channel 16 (VHF-FM) seven
days in advance of the enforcement of
the safety zones.

This rulemaking is to protect
personnel, vessels, and the marine
environment from potential hazards
created during the replacement project
of the MBTA Railroad Bridge, at mile
0.7, across the Annisquam River,
Gloucester, Massachusetts. This
rulemaking under authority in 46 U.S.C.
70034 (previously 33 U.S.C. 1231).

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
COTP Boston and has determined that
potential hazards associated with the
replacement of the submarine cables,
abutment construction, and span
replacement will be a safety concern for
anyone within the work area or anyone
transiting within 100 yards of the MBTA
Railroad Bridge. The purpose of this
rule is to ensure the safety of vessels
and personnel within 100 yards of the
MBTA Railroad Bridge before, during,
and after the replacement of the
submarine cables, abutment
construction, and span replacement.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received zero
comments on the NPRM published
August 19, 2019. The only regulatory
text change in this rule is the start date
is moved from November 1, 2019 to
December 1, 2019. The contractor has
stated that they are behind schedule and
would not need the safety zone prior to
December 1, 2019.

This rule establishes a safety zone
from 12:01 a.m. on December 1, 2019, to
11:59 on June 30, 2023. While the safety
zone would be effective throughout this
period, it would only be enforced
during periods when work barges and
cranes will be placed in the navigable
channel or when other hazards to
navigation exist. Any closure is
expected to last less than two weeks.
The safety zone would include all
navigable waters within 100 yards of the
MBTA Railroad Bridge, at mile 0.7,
across the Annisquam River, Gloucester,
Massachusetts. During times of
enforcement, no vessel or person would
be permitted to enter the safety zone
without obtaining permission from the
COTP Boston or a designated
representative. The Coast Guard will
notify the public of closures through the
Massachusetts Bay Harbor Safety
Committee meetings, Boston’s Port
Operators Group meetings, Local Notice
to Mariners and through the Gloucester
Harbormaster’s network. The Coast
Guard will issue a Safety Marine
Information Broadcast (SMIB) via
marine channel 16 (VHF-FM) seven

days in advance of the enforcement of
the safety zones.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time of year of the safety zone.
There may be a time during the boating
summer season that the safety zone
needs to be enforced. However, the
MBTA and contractor are making all
attempts to schedule these needed
closures during the winter months. We
expect the adverse economic impact of
this temporary rule to be minimal. We
will provide ample notice of the safety
zone effective dates and vessels will be
able to enter the safety zone when
construction equipment is not
occupying the channel. Although this
regulation may have some adverse
impact on the public, the potential
impact will be minimal because the
boating season for vessels on the
Annisquam usually concludes in mid-
October and consequently the amount of
traffic in this waterway during the
effective period for the safety zone is
limited to a few commercial lobstermen.
The Gloucester Harbormaster will be
allowing the lobstermen to moor their
boats at the town docks on the harbor
entrance side during periods of
enforcement, which will allow the
lobstermen to transit to their lobster gear
with no impact. If a summer time
closure is needed, with the exception of
an emergency, we will coordinate with
the MBTA, contractor, and
Harbormaster to ensure that all
alternatives are explored, the duration is
of the shortest possible timeframe, and
a minimum of two weeks notification
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are given to the boating public via Local
Notice to Mariners, Safety Marine
Information Broadcast via marine
channel 16 (VHF—FM) and through the
Gloucester Harbormaster network.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule would not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule would not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule would not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that order and have
determined that it is consistent with the
fundamental federalism principles and
preemption requirements described in
Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a temporary safety
zone for the navigable waters within 100
yards of the MBTA Railroad Bridge, at
mile 0.7, across the Annisquam River,
Gloucester, Massachusetts, from
December 1, 2019 through June 30, 2023
for the replacement of the bridge. The
safety zone will only be enforced during

periods when work barges and cranes
will be placed in the navigable channel
or when other hazards to navigation
arise. As discussed in our pre-
construction meeting, any closure is
expected to be of less than a two-week
duration and all attempts are being
made by the MBTA and contractor to
schedule these closures during winter
months when boating traffic is minimal.
It is categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Marine safety, Navigation (water),
Reporting and record keeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T01-0023 to read as
follows:

§165.T01-0023 Safety Zone; MBTA
Railroad Bridge Replacement Project—
Annisquam River, Gloucester,
Massachusetts.

(a) Location. The following area is a
safety zone: All navigable waters within
100 yards of the Massachusetts Bay
Transportation Authority (MBTA)
Railroad Bridge, at mile 0.7, across the
Annisquam River, Gloucester,
Massachusetts.

(b) Enforcement period. This section
is enforceable from 12:01 a.m. on
December 1, 2019, to 11:59 p.m. on June
30, 2023.

(c) Definitions. As used in this
section:

(1) Designated representative means
any Coast Guard commissioned,
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warrant, petty officer, or any Federal,
state, or local law enforcement officer
who has been designated by the Captain
of the Port (COTP) Boston, to act on his
or her behalf. The designated
representative may be on an official
patrol vessel or may be on shore and
will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this section.

(2) Official patrol vessels means any
Coast Guard, Coast Guard Auxiliary,
state, or local law enforcement vessels
assigned or approved by the COTP
Boston to enforce this section.

(d) Regulations. When this safety zone
is enforced, the regulations in
paragraphs (d)(1) and (2) of this section,
along with those contained in § 165.23
apply:

(1) No person or vessel may enter or
remain in this safety zone without the
permission of the COTP Boston or the
COTP’s designated representatives.
However, any person or vessel
permitted to enter the safety zone must
comply with the directions and orders
of the COTP Boston or the COTP’s
designated representatives.

(2) To obtain permission required by
this section, individuals may reach the
COTP Boston or a COTP-designated
representative via Channel 16 (VHF-
FM) or 617-223-5757 (Sector Boston
Command Center).

(e) Penalties. Those who violate this
section are subject to the penalties set
forth in 33 U.S.C. 1232.

Dated: November 21, 2019.

Eric J. Doucette,

Captain, U.S. Coast Guard, Captain of the
Port Boston.

[FR Doc. 2019-25859 Filed 11-27-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 6

[Docket No. PTO-T—2019-0036]

RIN 0651-AD44

International Trademark Classification
Changes

AGENCY: United States Patent and
Trademark Office, Department of
Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (USPTO) issues this
final rule to incorporate classification
changes adopted by the Nice Agreement

Concerning the International
Classification of Goods and Services for
the Purposes of the Registration of
Marks (Nice Agreement). These changes
are listed in the International
Classification of Goods and Services for
the Purposes of the Registration of
Marks, which is published by the World
Intellectual Property Organization
(WIPO), and will become effective on
January 1, 2020.

DATES: This rule is effective on January
1, 2020.

FOR FURTHER INFORMATION CONTACT:
Catherine Cain, Office of the Deputy
Commissioner for Trademark
Examination Policy, (571) 272-8946,
TMFRNotices@uspto.gov.
SUPPLEMENTARY INFORMATION:

Purpose: As noted above, this final
rule incorporates classification changes
adopted by the Nice Agreement that will
become effective on January 1, 2020.
Specifically, this rule adds new, or
deletes existing, goods and services
from 7 class headings to further define
the types of goods and/or services
appropriate to the class.

Summary of Major Provisions: The
USPTO is revising § 6.1 in part 6 of title
37 of the Code of Federal Regulations to
incorporate classification changes and
modifications, as listed in the
International Classification of Goods
and Services for the Purposes of the
Registration of Marks (11th ed., ver.
2020) (Nice Classification), published by
WIPO, and that will become effective
January 1, 2020.

The Nice Agreement is a multilateral
treaty, administered by WIPO, which
establishes the international
classification of goods and services for
the purposes of registering trademarks
and service marks. As of September 1,
1973, this international classification
system is the controlling system used by
the United States, and it applies to all
applications filed on or after September
1, 1973, and their resulting registrations,
for all statutory purposes. See 37 CFR
2.85(a). Every signatory to the Nice
Agreement must utilize the
international classification system.

Each state party to the Nice
Agreement is represented in the
Committee of Experts of the Nice Union
(Committee of Experts), which meets
annually to vote on proposed changes to
the Nice Classification. Any state that is
a party to the Nice Agreement may
submit proposals for consideration by
the other members in accordance with
agreed-upon rules of procedure.
Proposals are currently submitted on an
annual basis to an electronic forum on
the WIPO website, commented upon,
modified, and compiled by WIPO for

further discussion and voting at the
annual Committee of Experts meeting.

In 2013, the Committee of Experts
began annual revisions to the Nice
Classification. The annual revisions,
which are published electronically and
enter into force on January 1 each year,
are referred to as versions and identified
by edition number and year of the
effective date (e.g., “Nice Classification,
10th edition, version 2013 or “NCL 10—
2013”’). Each annual version includes all
changes adopted by the Committee of
Experts since the adoption of the
previous version. The changes consist of
the addition of new goods and services
to, and deletion of goods and services
from, the Alphabetical List, and any
modifications to the wording in the
Alphabetical List, the class headings,
and the explanatory notes that do not
involve the transfer of goods or services
from one class to another. New editions
of the Nice Classification continue to be
published electronically and include all
changes adopted annually since the
previous version, as well as goods or
services transferred from one class to
another or new classes that are created.

The annual revisions contained in
this final rule consist of modifications to
the class headings that were
incorporated into the Nice Agreement
during the 29th Session of the
Committee of Experts, from April 29,
2019, through May 3, 2019. Under the
Nice Classification, there are 34 classes
of goods and 11 classes of services, each
with a class heading. Class headings
generally indicate the fields to which
goods and services belong. Specifically,
this rule adds new, or deletes existing,
goods and services from 7 class
headings, as further discussed in the
Discussion of Regulatory Changes. The
changes to the class headings further
define the types of goods and/or
services appropriate to the class. As a
signatory to the Nice Agreement, the
United States adopts these revisions
pursuant to Article 1.

Discussion of Regulatory Changes

The USPTO is revising § 6.1 as
follows:

In Class 10, the wording “the
disabled” is amended to “persons with
disabilities.”

In Class 29, the wording “yoghurt” is
amended to “yogurt.”

In Class 37, the wording “Building
construction” is amended to
“Construction services.” The wording
“repair;” is deleted where it appears as
a separate clause. The wording
“installation services” is amended to
“installation and repair services” and
the period after “services” is replaced
with a semi-colon. The wording
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“mining extraction, oil and gas drilling”
is added thereafter.

In Class 38, the wording
“Telecommunications” is amended to
add “services” thereafter.

In Class 40, the period after
“Treatment of materials” is replaced
with a semi-colon. The wording
“recycling of waste and trash; air
purification and treatment of water;
printing services; food and drink
preservation” is added thereafter.

In Class 42, the wording ““industrial
analysis and industrial research
services” is amended to replace the
“and” after “analysis” with a comma,
and to add “and industrial design” after
“research” and before “services.” The
wording “quality control and
authentication services;” is added
immediately thereafter.

In Class 44, the wording ““agriculture,
horticulture and forestry services” is
amended to add “aquaculture,” after
“agriculture.”

Rulemaking Requirements

A. Administrative Procedure Act: The
changes in this rulemaking involve rules
of agency practice and procedure, and/
or interpretive rules. See Perez v. Mortg.
Bankers Ass’n, 135 S. Ct. 1199, 1204
(2015) (Interpretive rules “advise the
public of the agency’s construction of
the statutes and rules which it
administers.” (citation and internal
quotation marks omitted)); Nat’l Org. of
Veterans’ Advocates v. Sec’y of Veterans
Affairs, 260 F.3d 1365, 1375 (Fed. Cir.
2001) (Rule that clarifies interpretation
of a statute is interpretive.); Bachow
Commc’ns Inc. v. FCC, 237 F.3d 683,
690 (D.C. Cir. 2001) (Rules governing an
application process are procedural
under the Administrative Procedure
Act.); Inova Alexandria Hosp. v.
Shalala, 244 F.3d 342, 350 (4th Cir.
2001) (Rules for handling appeals were
procedural where they did not change
the substantive standard for reviewing
claims.).

Accordingly, prior notice and
opportunity for public comment for the
changes in this rulemaking are not
required pursuant to 5 U.S.C. 553(b) or
(c), or any other law. See Perez, 135 S.
Ct. at 1206 (Notice-and-comment
procedures are required neither when
an agency ‘‘issue[s] an initial
interpretive rule” nor “when it amends
or repeals that interpretive rule.”);
Cooper Techs. Co. v. Dudas, 536 F.3d
1330, 1336—37 (Fed. Cir. 2008) (stating
that 5 U.S.C. 553, and thus 35 U.S.C.
2(b)(2)(B), does not require notice and
comment rulemaking for “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,

or practice” (quoting 5 U.S.C.
553(b)(A))).

B. Regulatory Flexibility Act: As prior
notice and an opportunity for public
comment are not required pursuant to 5
U.S.C. 553 or any other law, neither a
Regulatory Flexibility Act analysis, nor
a certification under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), is
required. See 5 U.S.C. 603.

C. Executive Order 12866 (Regulatory
Planning and Review): This rulemaking
has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

D. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
USPTO has complied with Executive
Order 13563 (Jan. 18, 2011).
Specifically, the USPTO has, to the
extent feasible and applicable: (1) Made
a reasoned determination that the
benefits justify the costs of the rule; (2)
tailored the rule to impose the least
burden on society consistent with
obtaining the regulatory objectives; (3)
selected a regulatory approach that
maximizes net benefits; (4) specified
performance objectives; (5) identified
and assessed available alternatives; (6)
involved the public in an open
exchange of information and
perspectives among experts in relevant
disciplines, affected stakeholders in the
private sector and the public as a whole,
and provided on-line access to the
rulemaking docket; (7) attempted to
promote coordination, simplification,
and harmonization across government
agencies and identified goals designed
to promote innovation; (8) considered
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public; and (9) ensured
the objectivity of scientific and
technological information and
processes.

E. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs): This rule is not an Executive
Order 13771 regulatory action because
this rule is not significant under
Executive Order 12866.

F. Executive Order 13132
(Federalism): This rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

G. Executive Order 13175 (Tribal
Consultation): This rulemaking will not:
(1) Have substantial direct effects on one
or more Indian tribes; (2) impose
substantial direct compliance costs on
Indian tribal governments; or (3)
preempt tribal law. Therefore, a tribal
summary impact statement is not

required under Executive Order 13175
(Nov. 6, 2000).

H. Executive Order 13211 (Energy
Effects): This rulemaking is not a
significant energy action under
Executive Order 13211 because this
rulemaking is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required under Executive Order 13211
(May 18, 2001).

L. Executive Order 12988 (Civil Justice
Reform): This rulemaking meets
applicable standards to minimize
litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996).

J. Executive Order 13045 (Protection
of Children): This rulemaking does not
concern an environmental risk to health
or safety that may disproportionately
affect children under Executive Order
13045 (Apr. 21, 1997).

K. Executive Order 12630 (Taking of
Private Property): This rulemaking will
not affect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

L. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), prior to
issuing any final rule, the USPTO will
submit a report containing the final rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the Government
Accountability Office. The changes in
this notice are not expected to result in
an annual effect on the economy of 100
million dollars or more, a major increase
in costs or prices, or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. Therefore, this notice is
not expected to result in a “major rule”
as defined in 5 U.S.C. 804(2).

M. Unfunded Mandates Reform Act of
1995: The changes set forth in this
notice do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
and tribal governments, in the aggregate,
of 100 million dollars (as adjusted) or
more in any one year, or a Federal
private sector mandate that will result
in the expenditure by the private sector
of 100 million dollars (as adjusted) or
more in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions are
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necessary under the provisions of the
Unfunded Mandates Reform Act of
1995. See 2 U.S.C. 1501 et seq.

N. National Environmental Policy
Act: This rulemaking will not have any
effect on the quality of the environment
and is thus categorically excluded from
review under the National
Environmental Policy Act of 1969. See
42 U.S.C. 4321 et seq.

O. National Technology Transfer and
Advancement Act: The requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) are not
applicable because this rulemaking does
not contain provisions that involve the
use of technical standards.

P. Paperwork Reduction Act: This
final rule does not involve information
collection requirements which are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 37 CFR Part 6

Trademarks.

For the reasons given in the preamble
and under the authority contained in 15
U.S.C. 1112, 1123 and 35 U.S.C. 2, as
amended, the USPTO is amending part
6 of title 37 as follows:

PART 6—CLASSIFICATION OF GOODS
AND SERVICES UNDER THE
TRADEMARK ACT

m 1. The authority citation for part 6
continues to read as follows:

Authority: Secs. 30, 41, 60 Stat. 436, 440;
15 U.S.C. 1112, 1123; 35 U.S.C. 2, unless
otherwise noted.

m 2. Revise § 6.1 to read as follows:

§ 6.1 International schedule of classes of
goods and services.

Goods

1. Chemicals for use in industry,
science and photography, as well as in
agriculture, horticulture and forestry;
unprocessed artificial resins,
unprocessed plastics; fire extinguishing
and fire prevention compositions;
tempering and soldering preparations;
substances for tanning animal skins and
hides; adhesives for use in industry;
putties and other paste fillers; compost,
manures, fertilizers; biological
preparations for use in industry and
science.

2. Paints, varnishes, lacquers;
preservatives against rust and against
deterioration of wood; colorants, dyes;
inks for printing, marking and
engraving; raw natural resins; metals in
foil and powder form for use in
painting, decorating, printing and art.

3. Non-medicated cosmetics and
toiletry preparations; non-medicated
dentifrices; perfumery, essential oils;
bleaching preparations and other
substances for laundry use; cleaning,
polishing, scouring and abrasive
preparations.

4. Industrial oils and greases, wax;
lubricants; dust absorbing, wetting and
binding compositions; fuels and
illuminants; candles and wicks for
lighting.

5. Pharmaceuticals, medical and
veterinary preparations; sanitary
preparations for medical purposes;
dietetic food and substances adapted for
medical or veterinary use, food for
babies; dietary supplements for human
beings and animals; plasters, materials
for dressings; material for stopping
teeth, dental wax; disinfectants;
preparations for destroying vermin;
fungicides, herbicides.

6. Common metals and their alloys,
ores; metal materials for building and
construction; transportable buildings of
metal; non-electric cables and wires of
common metal; small items of metal
hardware; metal containers for storage
or transport; safes.

7. Machines, machine tools, power-
operated tools; motors and engines,
except for land vehicles; machine
coupling and transmission components,
except for land vehicles; agricultural
implements, other than hand-operated
hand tools; incubators for eggs;
automatic vending machines.

8. Hand tools and implements, hand-
operated; cutlery; side arms, except
firearms; razors.

9. Scientific, research, navigation,
surveying, photographic,
cinematographic, audiovisual, optical,
weighing, measuring, signalling,
detecting, testing, inspecting, life-saving
and teaching apparatus and
instruments; apparatus and instruments
for conducting, switching, transforming,
accumulating, regulating or controlling
the distribution or use of electricity;
apparatus and instruments for
recording, transmitting, reproducing or
processing sound, images or data;
recorded and downloadable media,
computer software, blank digital or
analogue recording and storage media;
mechanisms for coin-operated
apparatus; cash registers, calculating
devices; computers and computer
peripheral devices; diving suits, divers’
masks, ear plugs for divers, nose clips
for divers and swimmers, gloves for
divers, breathing apparatus for
underwater swimming; fire-
extinguishing apparatus.

10. Surgical, medical, dental and
veterinary apparatus and instruments;
artificial limbs, eyes and teeth;

orthopaedic articles; suture materials;
therapeutic and assistive devices
adapted for persons with disabilities;
massage apparatus; apparatus, devices
and articles for nursing infants; sexual
activity apparatus, devices and articles.

11. Apparatus and installations for
lighting, heating, cooling, steam
generating, cooking, drying, ventilating,
water supply and sanitary purposes.

12. Vehicles; apparatus for
locomotion by land, air or water.

13. Firearms; ammunition and
projectiles; explosives; fireworks.

14. Precious metals and their alloys;
jewellery, precious and semi-precious
stones; horological and chronometric
instruments.

15. Musical instruments; music stands
and stands for musical instruments;
conductors’ batons.

16. Paper and cardboard; printed
matter; bookbinding material;
photographs; stationery and office
requisites, except furniture; adhesives
for stationery or household purposes;
drawing materials and materials for
artists; paintbrushes; instructional and
teaching materials; plastic sheets, films
and bags for wrapping and packaging;
printers’ type, printing blocks.

17. Unprocessed and semi-processed
rubber, gutta-percha, gum, asbestos,
mica and substitutes for all these
materials; plastics and resins in
extruded form for use in manufacture;
packing, stopping and insulating
materials; flexible pipes, tubes and
hoses, not of metal.

18. Leather and imitations of leather;
animal skins and hides; luggage and
carrying bags; umbrellas and parasols;
walking sticks; whips, harness and
saddlery; collars, leashes and clothing
for animals.

19. Materials, not of metal, for
building and construction; rigid pipes,
not of metal, for building; asphalt, pitch,
tar and bitumen; transportable
buildings, not of metal; monuments, not
of metal.

20. Furniture, mirrors, picture frames;
containers, not of metal, for storage or
transport; unworked or semi-worked
bone, horn, whalebone or mother-of-
pearl; shells; meerschaum; yellow
amber.

21. Household or kitchen utensils and
containers; cookware and tableware,
except forks, knives and spoons; combs
and sponges; brushes, except
paintbrushes; brush-making materials;
articles for cleaning purposes;
unworked or semi-worked glass, except
building glass; glassware, porcelain and
earthenware.

22. Ropes and string; nets; tents and
tarpaulins; awnings of textile or
synthetic materials; sails; sacks for the
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transport and storage of materials in
bulk; padding, cushioning and stuffing
materials, except of paper, cardboard,
rubber or plastics; raw fibrous textile
materials and substitutes therefor.

23. Yarns and threads for textile use.

24. Textiles and substitutes for
textiles; household linen; curtains of
textile or plastic.

25. Clothing, footwear, headwear.

26. Lace, braid and embroidery, and
haberdashery ribbons and bows;
buttons, hooks and eyes, pins and
needles; artificial flowers; hair
decorations; false hair.

27. Carpets, rugs, mats and matting,
linoleum and other materials for
covering existing floors; wall hangings,
not of textile.

28. Games, toys and playthings; video
game apparatus; gymnastic and sporting
articles; decorations for Christmas trees.

29. Meat, fish, poultry and game; meat
extracts; preserved, frozen, dried and
cooked fruits and vegetables; jellies,
jams, compotes; eggs; milk, cheese,
butter, yogurt and other milk products;
oils and fats for food.

30. Coffee, tea, cocoa and artificial
coffee; rice, pasta and noodles; tapioca
and sago; flour and preparations made
from cereals; bread, pastries and
confectionery; chocolate; ice cream,
sorbets and other edible ices; sugar,
honey, treacle; yeast, baking-powder;
salt, seasonings, spices, preserved herbs;
vinegar, sauces and other condiments;
ice (frozen water).

31. Raw and unprocessed agricultural,
aquacultural, horticultural and forestry
products; raw and unprocessed grains
and seeds; fresh fruits and vegetables,
fresh herbs; natural plants and flowers;
bulbs, seedlings and seeds for planting;
live animals; foodstuffs and beverages
for animals; malt.

32. Beers; non-alcoholic beverages;
mineral and aerated waters; fruit
beverages and fruit juices; syrups and
other non-alcoholic preparations for
making beverages.

33. Alcoholic beverages, except beers;
alcoholic preparations for making
beverages.

34. Tobacco and tobacco substitutes;
cigarettes and cigars; electronic
cigarettes and oral vaporizers for
smokers; smokers’ articles; matches.

Services

35. Advertising; business
management; business administration;
office functions.

36. Insurance; financial affairs;
monetary affairs; real estate affairs.

37. Construction services; installation
and repair services; mining extraction,
oil and gas drilling.

38. Telecommunications services.

39. Transport; packaging and storage
of goods; travel arrangement.

40. Treatment of materials; recycling
of waste and trash; air purification and
treatment of water; printing services;
food and drink preservation.

41. Education; providing of training;
entertainment; sporting and cultural
activities.

42. Scientific and technological
services and research and design
relating thereto; industrial analysis,
industrial research and industrial design
services; quality control and
authentication services; design and
development of computer hardware and
software.

43. Services for providing food and
drink; temporary accommodation.

44. Medical services; veterinary
services; hygienic and beauty care for
human beings or animals; agriculture,
aquaculture, horticulture and forestry
services.

45. Legal services; security services
for the physical protection of tangible
property and individuals; personal and
social services rendered by others to
meet the needs of individuals.

Dated: November 21, 2019.
Andrei Iancu,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2019-25807 Filed 11-27-19; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2019-0394; FRL-10002-
56—Region 5]

Designation of Areas for Air Quality
Planning Purposes; Ohio;
Redesignation of the Ohio Portion of
the Steubenville Sulfur Dioxide
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In accordance with the Clean
Air Act (CAA), the Environmental
Protection Agency (EPA) is
redesignating the Ohio portion of the
Steubenville Ohio-West Virginia
interstate sulfur dioxide (SO»)
nonattainment area (Steubenville
nonattainment area) from nonattainment
to attainment. EPA is also approving
Ohio’s maintenance plan. Emissions of
SO, in the area have been reduced and
the air quality in the nonattainment area
is currently well below the 2010 SO,

national ambient air quality standard
(NAAQS).

DATES: This final rule is effective on
November 29, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2019-0394. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Mary
Portanova, Environmental Engineer, at
(312) 353-5954, before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Mary Portanova, Environmental
Engineer, Control Strategies Section, Air
Programs Branch (AR18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-5954,
portanova.mary@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Background Information

On September 20, 2019 (84 FR 49492),
EPA proposed to redesignate the Ohio
portion of the Steubenville Ohio-West
Virginia interstate SO, nonattainment
area from nonattainment to attainment
of the 2010 SO, NAAQS. EPA also
proposed to approve Ohio’s SO,
maintenance plan for the area. An
explanation of the CAA requirements
for redesignation, a detailed analysis of
the redesignation request and
maintenance plan, and EPA’s reasons
for proposing approval were provided in
the notice of proposed rulemaking and
will not be restated here. The public
comment period for this proposed rule
ended on October 21, 2019.

The Steubenville nonattainment area
is comprised of a portion of Jefferson
County, Ohio and a portion of Brooke
County, West Virginia. The Ohio
portion of the Steubenville
nonattainment area includes Cross
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Creek Township, Steubenville
Township, Warren Township, Wells
Township, and Steubenville City in
Jefferson County.

Ohio and West Virginia prepared
nonattainment State Implementation
Plans (SIPs) to provide for attainment of
the 2010 SO, NAAQS in the
Steubenville nonattainment area by the
SO, attainment date of October 4, 2018.
EPA approved the nonattainment SIPs
from Ohio and West Virginia on October
22,2019 (84 FR 56385).

II. Public Comments

EPA received two public comments
on the September 20, 2019 proposal to
redesignate the Ohio portion of the
Steubenville nonattainment area. Both
comments supported the proposed
redesignation. The comments are
included in the docket for this action.

III. What action is EPA taking?

EPA is redesignating the Ohio portion
of the Steubenville nonattainment area
from nonattainment to attainment of the
2010 SO, NAAQS. The Ohio portion of
the Steubenville nonattainment area
includes Cross Creek Township,
Steubenville Township, Warren
Township, Wells Township, and
Steubenville City in Jefferson County.
Ohio has demonstrated that the area is
attaining the SO, standard, and that the
improvement in air quality is due to
permanent and enforceable SO,
emission reductions in the
nonattainment area. EPA is also
approving Ohio’s maintenance plan,
which is designed to ensure that the
area will continue to maintain the SO,
standard.

In accordance with 5 U.S.C. 553(d),
EPA finds there is good cause for these
actions to become effective immediately
upon publication. This is because a
delayed effective date is unnecessary
due to the nature of a redesignation to
attainment, which relieves the area from
certain CAA requirements that would
otherwise apply to it. The immediate
effective date for this action is
authorized under both 5 U.S.C.
553(d)(1), which provides that
rulemaking actions may become
effective less than 30 days after
publication if the rule “grants or
recognizes an exemption or relieves a
restriction,” and section 553(d)(3),
which allows an effective date less than
30 days after publication “as otherwise
provided by the agency for good cause
found and published with the rule.”
The purpose of the 30-day waiting
period prescribed in section 553(d) is to
give affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. This rule,

however, does not create any new
regulatory requirements such that
affected parties would need time to
prepare before the rule takes effect.
Rather, this rule relieves the State of
planning requirements for this
nonattainment area. For these reasons,
EPA finds good cause under 5 U.S.C.
553(d)(3) for these actions to become
effective on the date of publication of
these actions.

IV. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of the geographical area and do
not impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

* Does not have federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because
redesignation is an action that affects
the status of a geographical area and
does not impose any new regulatory
requirements on tribes, impact any
existing sources of air pollution on
tribal lands, nor impair the maintenance
of ozone national ambient air quality
standards in tribal lands.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 28, 2020. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
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for judicial review may be filed, and 40 CFR Part 81 Authority: 42 U.S.C. 7401 et seq.

shall not postpone the faffect.iveness of Environmental protection, Air m 2.In § 52.1870, the table in paragraph
such rule or action. This action may not pollution control, National parks, (e) is amended under “Summary of

be challenged later in proceedings to Wilderness areas. - . »
enforce its requirements. (See section Criteria Pollutant Maintenance Plan” by

307(b)(2).) Dated: November 13, 2019. adding an entry for “SO, (2010)” before
’ Cathy Stepp, the entry “CO (1979)” to read as

List of Subjects Regional Administrator, Region 5. follows:

40 CFR Part 52 Title 40 CFR parts 52 and 81 are §52.1870 Identification of plan.

amended as follows:

Environmental protection, Air * * * * *
pollution control, Incorporation by PART 52—APPROVAL AND (e)* * *
reference, Intergovernmental relations, PROMULGATION OF
Sulfur oxides. IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

EPA-APPROVED OHIO NONREGULATORY AND QUASI-REGULATORY PROVISIONS

Title Applicable geographical or non-attainment area State date EPA approval Comments

* * * * * * *

Summary of Criteria Pollutant Maintenance Plan

SO, (2010) ........ Steubenville OH-WV (partial Jefferson County) ....... 6/25/2019 11/29/2019, [insert Fed-
eral Register citation].
PART 81—DESIGNATION OF AREAS Authority: 42 U.S.C. 7401, et seq. Sulfur Dioxide NAAQS (Primary)” to
d as foll :
ESFR‘:OIFQS:ALITY PLANNING m 4. Section 81.336 is amended by read as fotlows
revising the entry “Steubenville, OH- §81.336 Ohio.
m 3. The authority citation for part 81 WV” in the table entitled “Ohio—ZOlO * * * * *

continues to read as follows:

OHI0—2010 SULFUR DIoXIDE NAAQS

[Primary]
Designation
Designated area
Date 2 Type
SteubenVille, OH-WV ... . et n e e n e e ne e November 29, 2019 .................. Attainment.
Jefferson County (part).
Cross Creek Township, Steubenville Township, Warren Township, Wells Township,
Steubenville City.

1Includes any Indian country in each county or area, unless otherwise specified. EPA is not determining the boundaries of any area of Indian
country in this table, including any area of Indian country located in the larger designation area. The inclusion of any Indian country in the des-
ignation area is not a determination that the state has regulatory authority under the Clean Air Act for such Indian country.

2This date is April 9, 2018, unless otherwise noted.

* * * * *
[FR Doc. 2019-25818 Filed 11-27-19; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 282

[EPA-R08-UST-2018-0728; FRL—10000—
51-Region 8]

North Dakota: Codification and
Incorporation by Reference of
Approved State Underground Storage
Tank Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule codifies in the
regulations the prior approval of North
Dakota’s underground storage tank
program and incorporates by reference
approved provisions of the State’s
regulations. The Environmental
Protection Agency (EPA) uses the
regulations entitled, “Approved
Underground Storage Tank Programs,”
to provide notification of the approval
status of State programs and to
incorporate by reference into the Code
of Federal Regulations (CFR) those
provisions of the State’s regulations that
are approved and that the EPA will
enforce under the Resource
Conservation and Recovery Act (RCRA).
The EPA previously provided
notification and opportunity for
comments on the Agency’s decisions to
approve the North Dakota underground
storage tank program, and the EPA is
not reopening the decisions, nor
requesting comments, on the approval
of the North Dakota program, as
published in the Federal Register
documents specified in Section I.C of
this document.

DATES: This rule is effective December
30, 2019. The Director of the Federal
Register approves this incorporation by
reference as of December 30, 2019, in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51.

ADDRESSES: The documents that form
the basis for this codification and
associated publicly available materials
are available electronically through
https://www.regulations.gov (Docket ID
No. EPA-R08-RCRA-2018-0728). You
can also view and copy the documents
from 8:30 a.m. to 4:00 p.m. Monday
through Friday at the following location:
EPA Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202-1129, phone
number (303) 312-6435. Interested
persons wanting to examine these
documents should make an
appointment with the office at least two
days in advance.

FOR FURTHER INFORMATION CONTACT:
Benjamin Bents, Region 8, Project
Officer, RCRA Branch, Land Chemical
and Revitalization Division (8LCR-RC),
EPA Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202-1129, 303—
312-6435, email address:
bents.benjamin@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Codification
A. What is codification?

Codification is the process of placing
a State’s statutes and regulations that
comprise the State’s approved UST
program into the CFR. Section 9004(b)
of RCRA, as amended, allows the EPA
to approve State UST programs to
operate in lieu of the Federal program.
The EPA codifies its authorization of
State programs in 40 CFR part 282 and
incorporates by reference State
regulations that the EPA will enforce
under sections 9005 and 9006 of RCRA
and any other applicable statutory
provisions. The incorporation by
reference of State authorized programs
in the CFR should substantially enhance
the public’s ability to discern the
current status of the approved State
program and State requirements that can
be federally enforced. This effort
provides clear notification to the public
of the scope of the approved program in
each State.

B. Why wasn'’t there a proposed rule
before today’s rule?

The EPA is publishing this rule to
codify North Dakota’s approved UST
program without a prior proposal
because we believe this action is not
controversial. The reason being that, in
accordance with section 9004(b) of
RCRA, EPA has already evaluated the
State’s regulatory and statutory
requirements and has determined that
the State’s program meets the statutory
and regulatory requirements established
by RCRA. The EPA previously provided
notifications and opportunity for
comments on the Agency’s decisions to
approve the North Dakota program. The
EPA is not reopening the decisions, nor
requesting new comments, on the North
Dakota approvals as previously
published in the Federal Register
documents specified in Section I.C of
this final rule document. The previous
approvals form the basis for the
codification addressed in this final rule.

C. What is the history of the approval
and codification of North Dakota’s UST
program?

On December 10, 1991 (56 FR 51333,
October 11, 1991) the EPA finalized a

rule approving the UST program that
North Dakota proposed to administer in
lieu of the Federal UST program. The
EPA incorporated by reference and
codified North Dakota’s then approved
UST program in 40 CFR 282.84,
effective August 21, 1995 (60 FR 32469;
June 22, 1995). Due to unforeseen delays
resulting from the lapse in
appropriations, the EPA’s final
approvals concerning revisions to North
Dakota’s program originally proposed
December 19, 2018, with an effective
date of March 15, 2019 (83 FR 65104,
December 19, 2018), were delayed.
Thus, the EPA granted approval for
changes to the North Dakota program
effective April 30, 2019 (84 FR 8260,
March 7, 2019). Through this action, the
EPA is incorporating by reference and
codifying North Dakota’s State program
in 40 CFR 282.84 to include the
approved revisions.

D. What codification decisions have we
made in this rule?

In this rule, we are finalizing the
Federal regulatory text that incorporates
by reference the federally authorized
North Dakota UST Program. In
accordance with the requirements of 1
CFR 51.5, we are finalizing the
incorporation by reference of the North
Dakota rules described in the
amendments to 40 CFR part 282 set
forth below. The EPA has made, and
will continue to make, these documents
generally available through
www.regulations.gov and/or in hard
copy at the EPA Region 8 office (see the
ADDRESSES section of this preamble for
more information).

The purpose of this Federal Register
document is to codify North Dakota’s
approved UST Program. The
codification reflects the State program
that was in effect at the time the EPA
approved revisions to the North Dakota
UST program addressed in the final rule
published on December 19, 2018 (83 FR
65104, effective March 15, 2019). By
codifying the approved North Dakota
program and by amending the Code of
Federal Regulations (CFR), the public
will more easily be able to discern the
status of the federally approved
requirements of the North Dakota
program.

The EPA is incorporating by reference
the North Dakota approved UST
program in 40 CFR 282.84. 40 CIR
282.84(d)(1)(i)(A) incorporates by
reference for enforcement purposes the
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State’s regulations. 40 CFR 282.84 also
references the Attorney General’s
Statement, Demonstration of Adequate
Enforcement Procedures, Enforcement
Agreement, the Program Description
and the Memorandum of Agreement,
which are approved as part of the UST
program under subtitle I of RCRA.

E. What is the effect of EPA’s
codification of the federally authorized
State UST Program on enforcement?

The EPA retains the authority under
sections 9003(h), 9005 and 9006 of
subtitle I of RCRA, 42 U.S.C. 6991b(h),
6991d and 6991e, and other applicable
statutory and regulatory provisions to
undertake corrective action, inspections,
and enforcement actions, and to issue
orders in approved States. If the EPA
determines it will take such actions in
North Dakota, the EPA will rely on
Federal sanctions, Federal inspection
authorities, and other Federal
procedures rather than the State
analogs. Therefore, though the EPA has
approved the State procedures listed in
40 CFR 282.84(d)(1)(ii), the EPA is not
incorporating by reference North
Dakota’s procedural and enforcement
authorities.

F. What State provisions are not part of
the codification?

Title 40 CFR 281.12(a)(3)(ii) states
that where an approved State program
has provisions that are broader in
coverage than the Federal program,
those provisions are not a part of the
federally approved program. North
Dakota’s approved UST program does
not include provisions which are
“broader in coverage” than the Federal
program.

II. Statutory and Executive Order (E.O.)
Reviews

This action only applies to North
Dakota’s UST Program requirements
pursuant to RCRA Section 9004 and
imposes no requirements other than
those imposed by State law. It complies
with applicable E.O.s and statutory
provisions as follows:

A. Executive Order 12866: Regulatory
Planning and Review, Executive Order
13563: Improving Regulation and
Regulatory Review

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21,
2011). This action codifies State
requirements for the purpose of RCRA
section 9004 and imposes no additional
requirements beyond those imposed by

State law. Therefore, this action is not
subject to review by OMB.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 (82 FR 9339, February 3, 2017)
regulatory action because actions such
as this incorporation by reference of
North Dakota’s revised underground
storage tank program under RCRA are
exempted under Executive Order 12866.
Accordingly, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

C. Unfunded Mandates Reform Act and
Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Because this action codifies pre-
existing requirements under State law
and does not impose any additional
enforceable duty beyond that required
by State law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538). For the same reason, this action
also does not significantly or uniquely
affect the communities of tribal
governments, as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000).

D. Executive Order 13132: Federalism

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
codifies State requirements as part of
the State RCRA Underground Storage
Tank Program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA.

E. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks.

F. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a “significant
regulatory action” as defined under
Executive Order 12866.

G. National Technology Transfer and
Advancement Act

The requirements being codified are
the result of North Dakota’s voluntary
participation in the EPA’s State program
approval process under RCRA subtitle I.
Thus, the requirements of section 12(d)
of the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

H. Executive Order 12988: Civil Justice
Reform

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, the EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

I. Executive Order 12630: Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

The EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order.

J. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
“Burden” is defined at 5 CFR 1320.3(b).

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and Low
Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
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populations in the United States.
Because this rule codifies pre-existing
State rules, which are at least equivalent
to, consistent with, and no less stringent
than existing Federal requirements, and
imposes no additional requirements
beyond those imposed by State law, and
there are no anticipated significant
adverse human health or environmental
effects, the rule is not subject to
Executive Order 12898.

L. Congressional Review Act

The EPA will submit a report
containing this document and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This action will be
effective November 29, 2019.

Authority: This rule is issued under the
authority of Sections 2002(a), 7004(b), and
9004, 9005 and 9006 of the Solid Waste
Disposal Act, as amended, 42 U.S.C. 6912(a),
6974(b), and 6991c, 6991d, and 6991e.

List of Subjects in 40 CFR Part 282

Environmental protection,
Administrative practice and procedure,
Hazardous substances, Incorporation by
reference, State program approval, and
Underground storage tanks.

Dated: November 15, 2019.
Gregory Sopkin,
Regional Administrator, EPA Region 8.

For the reasons set forth in the
preamble, EPA is amending 40 CFR part
282 as follows:

PART 282—APPROVED
UNDERGROUND STORAGE TANK
PROGRAMS

m 1. The authority citation for part 282
continues to read as follows:

Authority: 42 U.S.C. 6912, 6991c, 6991d,
and 6991e.

m 2. Revise § 282.84 to read as follows:

§282.84 North Dakota State-Administered
Program.

(a) History of the approval of North
Dakota’s Program. The State of North
Dakota is approved to administer and
enforce an underground storage tank
program in lieu of the Federal program
under subtitle I of the Resource
Conservation and Recovery Act of 1976
(RCRA), as amended, 42 U.S.C. 6991 et
seq. The State’s program, as
administered by the North Dakota
Department of Environmental Quality
(DEQ) was approved by EPA pursuant to

42 U.S.C. 6991c and part 281 of this
chapter. The EPA published the notice
of final determination approving the
North Dakota underground storage tank
base program effective on December 10,
1991. A subsequent program revision
application was approved by EPA and
became effective on March 15, 2019.

(b) Enforcement authority. North
Dakota has primary responsibility for
administering and enforcing its
federally approved underground storage
tank program. However, EPA retains the
authority to exercise its corrective
action, inspection, and enforcement
authorities under sections 9003(h),
9005, and 9006 of subtitle I of RCRA, 42
U.S.C. 6991b(h), 6991d and 6991e, as
well as under any other applicable
statutory and regulatory provisions.

(c) Approval. To retain program
approval, North Dakota must revise its
approved program to adopt new changes
to the Federal subtitle I program which
make it more stringent, in accordance
with section 9004 of RCRA, 42 U.S.C.
6991c, and 40 CFR part 281, subpart E.
If North Dakota obtains approval for the
revised requirements pursuant to
section 9004 of RCRA, 42 U.S.C. 6991c,
the newly approved statutory and
regulatory provisions will be added to
this subpart and notice of any change
will be published in the Federal
Register.

(d) Program authorization. North
Dakota has final approval for the
following elements of its program
application originally submitted to EPA
and approved effective December 10,
1991, and the program revision
application approved by EPA effective
on March 15, 2019:

(1) State statutes and regulations—(i)
Incorporation by reference. The North
Dakota provisions cited in this
paragraph and listed in Appendix A to
this part, are incorporated by reference
as part of the underground storage tank
program under subtitle I of RCRA, 42
U.S.C. 6991 et seq. The Director of the
Federal Register approves this
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. You may obtain copies of
the North Dakota regulations that are
incorporated by reference in this
paragraph from North Dakota Legislative
Council, Second Floor, State Capitol,
600 E Boulevard Avenue, Bismarck,
North Dakota 58504, phone 701-328—
2916, website: https://www.legis.nd.gov/
agency-rules/north-dakota-
administrative-code. You may inspect a
copy at EPA Region 8, 1595 Wynkoop
Street, Denver, Colorado 80202 (Phone
number 303-312-6231 or the National
Archives and Records Administration
(NARA). For information on the

availability of the material at NARA,
email fedreg.legal@nara.gov or go to
https://www.archives.gov/federal-
register/cfr/ibr-locations.html.

(A) “EPA-Approved North Dakota
Regulatory Requirements Applicable to
the Underground Storage Tank
Program,” dated April 2019.

(B) [Reserved]

(ii) Legal basis. EPA evaluated the
following statutes and regulations
which provide the legal basis for the
State’s implementation of the
underground storage tank program, but
they are not being incorporated by
reference and do not replace Federal
authorities:

(A) The statutory provisions include:
North Dakota Century Code (2019), Title
1 “General Provisions,” Chapter 1-01,
“General Principles and Definitions,”
Section 1-01-49(8) ‘“Person;” Title 23.1
“Environmental Quality,” Chapter 01
“Department of Environmental
Quality,” Sections 23.1-01-01 and
23.1-01-04; Chapter 04 “‘Hazardous
Waste Management,” Sections 23.1-04—
01 introductory paragraph, .1, .5, and .6;
23.1-04-02 introductory paragraph, .2,
.9 through .11, and .16; 23.1-04-03;
23.1-04-06; and 23.1-04-12 through
23.1-04-15.

(B) The regulatory provisions include:
North Dakota Administrative Code
Chapter 33.1-24-08, Technical
Standards and Corrective Action
Requirements for Owners and Operators
of Underground Storage Tanks, as
amended effective January 1, 2019,
Sections 33.1-24-08-36 Applicability
(Delivery Prohibition), 33.1-24-08-37
Criteria for Delivery Prohibition, and
33.1-24—-08-57 Public Participation.

(2) Statement of legal authority. The
Attorney General’s Statement, signed by
the Attorney General of North Dakota on
February 28, 1991, and by the Assistant
Attorney General on July 26, 2018,
though not incorporated by reference, is
referenced as part of the approved
underground storage tank program
under subtitle I of RCRA, 42 U.S.C. 6991
et seq.

(3) Demonstration of procedures for
adequate enforcement. The
“Demonstration of Procedures for
Adequate Enforcement” submitted as
part of the original application on April
4, 1991, though not incorporated by
reference, is referenced as part of the
approved underground storage tank
program under subtitle I of RCRA, 42
U.S.C. 6991 et seq.

(4) Enforcement Agreement. The
“North Dakota State and EPA Region 8
Enforcement Agreement” submitted as
part of the program revision application
on July 26, 2018, though not
incorporated by reference, is referenced
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as part of the approved underground
storage tank program under subtitle I of
RCRA, 42 U.S.C. 6991 et seq.

(5) Program description. The program
description and any other material
submitted as part of the original
application April 4, 1991, and as part of
the program revision application on July
26, 2018, though not incorporated by
reference, are referenced as part of the
approved underground storage tank
program under subtitle I of RCRA, 42
U.S.C. 6991 et seq.

(6) Memorandum of Agreement. The
Memorandum of Agreement between
North Dakota and the EPA Region 8,
signed by the EPA Regional
Administrator on November 9, 2018,
though not incorporated by reference, is
referenced as part of the approved
underground storage tank program
under subtitle I of RCRA, 42 U.S.C. 6991
et seq.

m 3. Appendix A to part 282 is amended
by revising the entry for “North Dakota”
to read as follows:

Appendix A to Part 282—State
Requirements Incorporated by
Reference in Part 282 of the Code of
Federal Regulations

* * * * *

North Dakota

(a) The regulatory provisions include:
North Dakota Administrative Code (NDAC),
Chapter 33.1-24-08, Technical Standards
and Corrective Action Requirements for
Owners and Operators of Underground
Storage Tanks, as amended effective January
1,2019:

Section 33.1-24-08-01 Applicability
(technical standards and corrective
action).

Section 33.1-24-08-02 Installation
requirements for partially excluded
underground storage tank systems.

Section 33.1-24-08-03 Definitions
(technical standards, delivery
prohibition, and corrective action).

Section 33.1-24—-08-10 Performance
standards for new underground storage
tank systems.

Section 33.1-24-08-11 Upgrading of
existing underground storage tank

systems.

Section 33.1-24-08-12 Notification
requirements.

Section 33.1-24-08-20 Spill and overfill
control.

Section 33.1-24-08-21 Operation and
maintenance of corrosion protection.

Section 33.1-24-08-22 Compatibility.

Section 33.1-24-08-23 Repairs allowed.

Section 33.1-24-08-24 Reporting and
recordkeeping.

Section 33.1-24-08-25 Periodic testing of
spill prevention equipment and
containment sumps used for interstitial
monitoring of piping and periodic
inspection of overfill prevention
equipment.

Section 33.1-24-08-26 Periodic operation
and maintenance walkthrough
inspections.

Section 33.1-24-08-30 General release
detection requirements for all
underground storage tank systems.

Section 33.1-24-08-31 Release detection
requirements for petroleum underground
storage tank systems.

Section 33.1-24-08-32 Release detection
requirements for hazardous substance
underground storage tank systems.

Section 33.1-24-08-33 Methods of release
detection for tanks.

Section 33.1-24-08-34 Methods of release
detection for piping.

Section 33.1-24-08-35 Release detection
recordkeeping.

Section 33.1-24-08-38 Mechanisms for
designating tanks ineligible for delivery.

Section 33.1-24-08-39 Reclassifying
ineligible tanks as eligible for delivery.

Section 33.1-24-08-40 Reporting of
suspected releases.

Section 33.1-24-08-41
offsite impacts.

Section 33.1-24-08—42 Release
investigation and confirmation steps.

Section 33.1-24-08-43 Reporting and
cleanup of spills and overfills.

Section 33.1-24-08-44 Unattended cardtrol
facilities.

Section 33.1-24-08—45 Operator
designations and requirements for
operator training.

Section 33.1-24-08-46 Timing of operator
training and reciprocity.

Section 33.1-24—08-47 Operator retraining.

Section 33.1-24—08-48 Operator training
documentation.

Section 33.1-24-08-50 General release
response and corrective action for
underground storage tank systems
containing petroleum or hazardous
substances.

Section 33.1-24-08-51 Initial response.

Section 33.1-24-08-52 Initial abatement
measures and site check.

Section 33.1-24-08-53 Initial site
characterization.

Section 33.1-24-08-54 Free product
removal.

Section 33.1-24-08-55 Investigations for
soil and groundwater cleanup.

Section 33.1-24—08-56 Corrective action
plan.

Section 33.1-24-08-60 Temporary closure.

Section 33.1-24-08-61 Permanent closure
and changes in service.

Section 33.1-24-08-62 Assessing the site at
closure or change in service.

Section 33.1-24-08-63 Applicability to
previously closed underground storage
tank systems.

Section 33.1-24-08-64 Closure records.

Section 33.1-24-08-70 UST systems with
field-constructed tanks and airport
hydrant fuel distribution systems
definitions.

Section 33.1-24-08-71 General
requirements.

Section 33.1-24-08-72 Additions,
exceptions, and alternatives for UST
systems with field-constructed tanks and
airport hydrant systems.

Section 33.1-24-08-80 Applicability
(financial responsibility).

Investigation due to

Section 33.1-24-08-81 Financial
responsibility compliance dates.

Section 33.1-24—-08-82 Definitions
(financial responsibility).

Section 33.1-24-08-83 Amount and scope
of required financial responsibility.

Section 33.1-24-08-84 Allowable
mechanisms and combinations of
mechanisms.

Section 33.1-24-08-85 Financial test of
self-insurance.

Section 33.1-24—-08-86 Guarantee.

Section 33.1-24-08-87 Insurance and risk
retention group coverage.

Section 33.1-24-08-88 Surety bond.
Section 33.1-24-08-89 Letter of credit.
Section 33.1-24-08-92 Trust fund.
Section 33.1-24-08-93 Standby trust fund.

Section 33.1-24-08-94
bond rating test.

Section 33.1-24—-08-95
financial test.

Section 33.1-24—08-96
guarantee.

Section 33.1-24-08-97
fund.

Section 33.1-24-08-98 Substitution of
financial assurance mechanisms by
owner or operator.

Section 33.1-24-08-99 Cancellation or
nonrenewal by a provider of financial
assurance.

Section 33.1-24-08-100 Reporting by
owner or operator.

Section 33.1-24-08-101 Recordkeeping.

Section 33.1-24—08-102 Drawing on
financial assurance mechanisms.

Section 33.1-24-08-103 Release from
requirements.

Section 33.1-24-08-104 Bankruptcy or
other incapacity of owner or operator or
provider of financial assurance.

Section 33.1-24-08-105 Replenishment of
guarantees, letters of credit, or surety
bonds.

Section 33.1-24—-08-115 Definitions (lender
liability).

Section 33.1-24-08-120 Participation in
management (lender liability).

Section 33.1-24-08-125 Ownership of an
underground storage tank or
underground storage tank system or
facility or property on which an
underground storage tank or
underground storage tank system ss
located (lender liability).

Section 33.1-24-08-130 Operating an
underground storage tank or
underground storage tank system (lender
liability).

Appendix L.

Appendix I Statement of Shipping Tickets
and Invoices.

(b) Copies of the North Dakota regulations
that are incorporated by reference are
available from North Dakota Legislative
Council, Second Floor, State Capitol, 600 E
Boulevard Avenue, Bismarck, North Dakota
58504; phone, 701-328-2916; website,
https://www.legis.nd.gov/agency-rules/north-
dakota-administrative-code.

* * * * *

[FR Doc. 2019-25355 Filed 11-27-19; 8:45 am]
BILLING CODE 6560-50—-P

Local government
Local government
Local government

Local government
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 190220141-9141-01]
RIN 0648-XP004

International Fisheries; Western and
Central Pacific Fisheries for Highly
Migratory Species; Reopening and
Closing of the Purse Seine Fishery in
the ELAPS in 2019

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; fishery
reopening; fishery closure.

SUMMARY: NMFS is temporarily
reopening the U.S. purse seine fishery
in the Effort Limit Area for Purse Seine,
or ELAPS, for ten calendar days because
part of the fishing effort limit remains
after NMFS closed the fishery effective
October 9, 2019 (see 84 FR 52035;
October 1, 2019). This action will allow
U.S. purse seine vessels to access the
remainder of the fishing effort limit
specified by the Commission for the
Conservation and Management of
Highly Migratory Fish Stocks in the
Western and Central Pacific Ocean
(WCPFC or Commission) in
Conservation and Management Measure
(CMM) 2018-01, “Conservation and
Management Measure for Bigeye,
Yellowfin, and Skipjack Tuna in the
Western and Central Pacific Ocean.”

DATES: The reopening is effective 00:00
on November 29, 2019, Universal
Coordinated Time (UTC), until 24:00 on
December 9, 2019, UTC.

FOR FURTHER INFORMATION CONTACT: Rini
Ghosh, NMFS Pacific Islands Regional
Office, 808—725-5033.

SUPPLEMENTARY INFORMATION: U.S. purse
seine fishing in the area of application
of the Convention on the Conservation
and Management of Highly Migratory
Fish Stocks in the Western and Central
Pacific Ocean (Convention), or
Convention Area, is managed, in part,
under the Western and Central Pacific
Fisheries Convention Implementation
Act, 16 U.S.C. 6901 et seq. (Act).
Regulations implementing the Act are at
50 CFR part 300, subpart O. On behalf
of the Secretary of Commerce, NMFS
promulgates regulations under the Act
as may be necessary to carry out the
obligations of the United States under
the Convention, to which it is a
Contracting Party, including

implementation of the decisions of the
Commission.

Pursuant to WCPFC CMM 2018-01,
NMFS issued regulations that
established a limit of 1,616 fishing days
that may be used by U.S. purse seine
fishing vessels in the ELAPS in calendar
year 2019 (see interim rule at 84 FR
37145, published July 31, 2019, codified
at 50 CFR 300.223). The ELAPS consists
of the areas of the U.S. Exclusive
Economic Zone and the high seas that
are in the Convention Area between the
latitudes of 20° N and 20° S (see
definition at 50 CFR 300.211). A fishing
day means any day in which a fishing
vessel of the United States equipped
with purse seine gear searches for fish,
deploys a fish aggregating device (FAD),
services a FAD, or sets a purse seine,
with the exception of setting a purse
seine solely for the purpose of testing or
cleaning the gear and resulting in no
catch (see definition at 50 CFR 300.211).

Based on data submitted in logbooks
and other available information, NMFS
expected that the 2019 limit of 1,616
fishing days in the ELAPS would be
reached and, in accordance with the
procedures established at 50 CFR
300.223(a), closed the purse seine
fishery in the ELAPS through a
temporary rule effective 00:00 on
October 9, 2019 UTC through December
31, 2019 (84 FR 52035; October 1, 2019).
After the closure went into effect and
the data for the days leading up to the
closure were obtained, NMFS
determined that 64 fishing days of the
2019 calendar year limit remain.
Therefore, NMFS is publishing this
temporary rule to reopen the purse seine
fishery in the ELAPS for a limited
period of time so that the remainder of
the limit may be used. All fishing under
the remaining limit must be done in
accordance with the regulations at 50
CFR 300.223 and any other applicable
regulations.

To determine the number of calendar
days to reopen the fishery, NMFS used
the fishing rate (i.e., the number of
fishing days used by the entire U.S.
purse seine fleet per calendar day) in
the period just prior to the October 9,
2019, closure, modified to account for
changes in fleet size. In the 14 days
prior to the closure, the fishing rate in
the ELAPS was 8.0 fishing days used by
the entire U.S. purse seine fleet per
calendar day. However, the U.S. purse
seine fleet has since been reduced in
size by three vessels, and there is
potential for additional U.S. purse seine
vessels to leave the fleet prior to the
ELAPS being reopened. Assuming a 20
percent reduction in the fishing rate in
the ELAPS due to the reductions in fleet
size, NMFS estimates 6.4 fishing days

will be used by the entire U.S. purse
seine fleet per calendar day during the
reopening of the ELAPS (i.e., 8.0 fishing
days per calendar day reduced by 20
percent is 6.4 fishing days per calendar
day, and 64 fishing days divided by 6.4
fishing days per calendar day is 10
calendar days). Based on this analysis,
NMFS is reopening the fishery for 10
calendar days.

Classification

There is good cause under 5 U.S.C.
553(b)(B) to waive prior notice and
opportunity for public comment on this
action. Compliance with the notice and
comment requirement would be
impracticable, unnecessary, and
contrary to the public interest because
this action is simply a correction to a
premature closure and is a benefit to
fishermen since they cannot currently
access the fishery. NMFS solicited
public comments on the interim final
rule establishing the 2019 limit of 1,616
fishing days in the ELAPS and will be
responding to those comments in a
subsequent final rule. For the same
reasons, there is good cause under 5
U.S.C. 553(d)(3) to establish an effective
date less than 30 days after the date of
publication of this notice.

This action is taken under 50 CFR

300.223(a) is exempt from review under
Executive Order 12866.
Authority: 16 U.S.C. 6901 et seq.

Dated: November 22, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-25780 Filed 11-27-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 191125-0090]
RTID 0648-XT004

Atlantic Highly Migratory Species;
2020 Atlantic Shark Commercial
Fishing Year

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; fishing season
notification.

SUMMARY: This final rule establishes the
2020 opening date for all Atlantic shark
fisheries, including the fisheries in the
Gulf of Mexico and Caribbean. This
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final rule also establishes the quotas for
the 2020 fishing year based on harvest
levels during 2019 and the large coastal
shark (LCS) retention limits for directed
shark limited access permit holders.
NMFS may increase or decrease these
retention limits for directed shark
limited access permit holders during the
year, in accordance with existing
regulations, to provide, to the extent
practicable, equitable fishing
opportunities for commercial shark
fishermen in all regions and areas.
These actions could affect fishing
opportunities for commercial shark
fishermen in the northwestern Atlantic
Ocean, including the Gulf of Mexico
and Caribbean Sea.

DATES: This rule is effective on January
1, 2020. The 2020 Atlantic commercial
shark fishing year opening dates and
quotas are provided in Table 1 under
SUPPLEMENTARY INFORMATION.
ADDRESSES: Atlantic Highly Migratory
Species (HMS) Management Division,
1315 East-West Highway, Silver Spring,
MD 20910.

FOR FURTHER INFORMATION CONTACT: Gujf
DuBeck or Karyl Brewster-Geisz at 301—
427-8503.

SUPPLEMENTARY INFORMATION:

Background

The Atlantic commercial shark
fisheries are managed under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). The 2006
Consolidated HMS Fishery Management
Plan (FMP) and its amendments are
implemented by regulations at 50 CFR
part 635. For the Atlantic commercial
shark fisheries, the 2006 Consolidated
HMS FMP and its amendments
established, among other things,
measures related to commercial shark
retention limits, commercial quotas for
species and management groups, and
accounting for under- and overharvests
for the shark fisheries. The FMP also
includes adaptive management
measures, such as flexibility in
establishing opening dates for the
fishing season and the ability to make
inseason adjustments to shark trip
limits, which provide management
flexibility in furtherance of equitable
fishing opportunities, to the extent
practicable, for commercial shark
fishermen in all regions and areas.

On September 19, 2019, NMFS
published a proposed rule (84 FR
49236), on management measures for
the commercial shark fisheries for the
2020 fishing year. The rule proposed
opening all Atlantic commercial shark
management groups on January 1, 2020,
setting initial retention limits for large

coastal shark (LCS) retention by directed
shark limited access permit holders, and
adjusting quotas for the 2020 fishing
year based on harvest levels during
2019. The proposed rule contains
details about the action that are not
repeated here. The comment period on
the proposed rule closed on October 10,
2019. NMFS received 18 written and
oral comments regarding the proposed
opening dates, retention limits, and
potential inseason retention limit
adjustments as applied to LCS in the
Gulf of Mexico and Atlantic regions.
Those comments, along with the
Agency’s responses, are summarized
below. After considering all the
comments, NMFS is finalizing the rule
as proposed, with three changes,
discussed below.

NMFS is opening the fishing year for
all shark management groups on January
1, 2020, as proposed. In setting the
opening date, NMFS considered the
“opening commercial fishing season”
criteria at §635.27(b)(3). These criteria
include the following factors: Available
annual quotas for the current fishing
season; estimated season length and
average weekly catch rates from
previous years; length of the season and
fishermen participation in past years;
impacts to accomplishing objectives of
the 2006 Consolidated HMS FMP and
its amendments; temporal variation in
behavior or biology of target species
(e.g., seasonal distribution or
abundance); impact of catch rates in one
region on another; and effects of delayed
season openings. The rule also
establishes a retention limit for directed
shark limited access permit holders in
the blacktip, aggregated LCS, and
hammerhead management groups for
the entire Gulf of Mexico region of 45
LCS other than sandbar sharks per
vessel per trip, as proposed. NMFS
changed the initial retention limit for
directed shark limited access permit
holders in the aggregated LCS and
hammerhead management groups for
the Atlantic region from the proposed
level of 25 LCS other than sandbar
sharks per vessel per trip to 36 LCS
other than sandbar sharks per vessel per
trip. The retention limit for incidental
shark limited access permit holders for
all regions has not changed from the
proposed rule and remains at 3 LCS
other than sandbar sharks per trip and
no more than 16 small coastal sharks
(SCS) and pelagic sharks, combined, per
vessel per trip consistent with
§635.24(a)(3) and (4). Additionally, the
retention limit for blacknose sharks for
all permit holders in the Atlantic region
south of 34°00" N lat. has not changed
from the proposed rule and remains at

eight blacknose sharks per trip
consistent with § 635.24(a)(4).
Blacknose sharks may not be harvested
in the Gulf of Mexico region. This
rulemaking does not consider changes
to the retention limits outside of what
is allowed currently by the regulations.

This final rule also adjusts the annual
commercial quotas for 2020 based on
over- and/or underharvests, calculated
after accounting for landings reported
by October 18, 2019, consistent with
existing regulations. Based on updated
landings information as of October 18,
2019, only the adjusted blacktip quota
in the Gulf of Mexico region has
changed since the proposed rule. All
other quotas remain the same as
proposed. While this action adjusts
certain quotas as allowable, it does not
establish or change the annual baseline
commercial quotas established under
the 2006 Consolidated HMS FMP and
its amendments for any shark
management group. The baseline quotas
were established under previous
actions, and any changes to those
baseline quotas would be performed
through a separate action.

Response to Comments

NMEF'S received 18 written and oral
comments on the proposed rule from
fishermen, dealers, and other interested
parties. All written comments can be
found at http://www.regulations.gov/ by
searching for RIN 0648-XT004. All of
the comments received are summarized
below.

Comment 1: NMFS received
comments in support of the proposed
opening date of January 1 for the LCS
fisheries in the Gulf of Mexico and
Atlantic regions.

Response: NMFS will open the LCS
fisheries in the Gulf of Mexico and
Atlantic regions on January 1, as
proposed. NMFS will also open all other
shark management groups on January 1,
as proposed.

Comment 2: NMFS received several
comments regarding the proposed
commercial retention limit for the
aggregated LCS, hammerhead, and
blacktip shark management groups in
the eastern and western Gulf of Mexico
sub-regions. Some commenters were
opposed to the proposed retention limit
of 45 LCS other than sandbar sharks per
vessel per trip, and noted that NMFS
should increase the retention limit to 55
LCS other than sandbar sharks per
vessel per trip. Commercial fishermen
from the western Gulf of Mexico sub-
region preferred the higher retention
limit (55 sharks per vessel per trip) to
provide equitable fishing opportunities
for both Federal and state-water
fishermen, while some commercial
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fishermen from the eastern Gulf of
Mexico sub-region also preferred the
higher retention limit to more fully
utilize quotas, which were
underutilized this year. NMFS also
received comments from commercial
fishermen in the eastern Gulf of Mexico
sub-region that they preferred a
retention limit of 45 LCS per vessel per
trip to ensure a year-round fishery.

Response: After considering public
comment, and bearing in mind NMFS’s
ability to further adjust retention limits
inseason, NMFS has determined that
starting the season at the default
retention limit of 45 LCS other than
sandbar sharks per vessel per trip, as
proposed, is appropriate and will ensure
equitable fishing opportunities in both
Gulf of Mexico sub-regions, to the extent
practicable. This season, the
participation in the Gulf of Mexico LCS
fishery was lower than in past years,
and the shark management group quotas
in both sub-regions remain open to date.
In the western Gulf of Mexico sub-
region, landings were particularly low
this year, which commenters said was
due to issues related to selling and
transporting shark products across state
lines. This reduction in overall landings
has resulted in the blacktip, aggregated
LCS, and hammerhead shark
management groups in the western Gulf
of Mexico sub-region remaining open to
date, relatively late in the year, which
has not occurred in past seasons, and a
portion of each quota being transferred
to the eastern Gulf of Mexico sub-region
(84 FR 48791; September 17, 2019). In
the eastern Gulf of Mexico sub-region,
fishermen continue to harvest blacktip,
aggregated LCS, and hammerhead shark
management group quotas. In addition,
NMFS understands that the State of
Mississippi is considering starting a
commercial shark fishery in state waters
in 2020. Although NMFS does know at
this time how many vessels might
participate in this fishery, how many
permits could be issued, or what the
State regulations will be, associated
landings would count against the
western Gulf of Mexico sub-regional
quotas, creating some additional
uncertainty regarding the fishery for
2020. Thus, due to public comment
regarding the year-round fishery and the
uncertainty about the number of
participants in the 2020 fishing season,
NMEFS has decided to keep the retention
limit at the proposed 45 LCS other than
sandbar sharks per vessel per trip for the
start of the season. If 2020 landing rates
are similar to landings rates in 2019,
NMFS could consider adjusting the
retention limit inseason to maximize
quotas.

Comment 3: NMFS received several
comments regarding the proposed
commercial retention limits and the
proposed change to the quota harvest
level at which NMFS may consider
adjusting the retention limit for the
aggregated LCS and hammerhead shark
management groups in the Atlantic
region. NMFS received comments
opposing the proposed retention limit of
25 LCS other than sandbar sharks at the
beginning of the year. Instead,
commenters stated they would prefer a
retention limit of 36 LCS trip limit at the
beginning of the year to more fully
utilize the available quota. NMFS
received comments in support of and
opposition to the proposed level of 20
percent of quota harvested at which
NMFS may consider adjusting the
retention limit. Commenters suggested a
variety of percentages that ranged from
20 to 40 percent, and expressed concern
that a lower percentage and smaller
hammerhead shark quota could limit
harvest and increase the likelihood of a
closure. If the fishery were to close
early, then the overall quota would not
be reached, similar to what has
happened in recent years.

Response: NMFS will start the season
with a commercial retention limit of 36
LCS other than sandbar sharks per
vessel per trip. Additionally, NMFS
recognizes that the 20 percent of quota
harvested at which NMFS may consider
adjusting the retention limit used in
recent years along with other factors has
resulted in the annual quotas in the
Atlantic region not being fully utilized
in recent years. For example, as of
October 18, 2019, only 27 percent of the
aggregated LCS and 38 percent of the
hammerhead shark quotas have been
landed. This means that approximately
73 percent of the aggregated LCS quota
remains available and approximately 62
percent of the hammerhead shark quota
remains available through December 31,
2019. In order to allow fishermen
additional opportunities to fully harvest
the aggregated LCS and hammerhead
management group quotas, NMFS is
implementing a higher retention limit
(36 LCS other than sandbar sharks per
vessel per trip) at the start of the season
and a higher percentage of quota
harvested at which NMFS may consider
adjusting the retention limit (35
percent). If the quota is landed quickly
(e.g., if approximately 35 percent of the
quota is caught at the beginning of the
year), NMFS anticipates that it would
apply the appropriate regulatory criteria
to consider an inseason reduction of the
retention limit (e.g., to three or fewer
LCS other than sandbar sharks per
vessel per trip), then consider an

increase in the retention limit later in
the year, which is a similar process to
what has been done in past seasons.

Comment 4: NMFS received
comments regarding increasing the
retention limit beyond the current
threshold of 55 LCS other than sandbar
sharks per vessel per trip or converting
the retention limit back to pounds per
trip. One commenter preferred a
retention limit of 100 LCS other than
sandbar sharks per vessel per trip, since
the quotas are not harvested and shark
populations have increased. Another
commenter preferred the retention limit
be 4,000 pound (Ib) dressed weight (dw)
per trip, which was the trip limit prior
to 2008, to make trips more profitable
and reduce discards. Additionally, some
commenters would prefer separate
retention limits for the Gulf of Mexico
blacktip shark management group and
hammerhead shark management groups
in the Atlantic and Gulf of Mexico,
since each management group has
separate quotas. Other commenters
requested a retention limit for sandbar
sharks outside of the shark research
fishery due to increased interactions
during non-shark research fishery trips
in recent years.

Response: These comments are
outside the scope of this rulemaking
because the purpose of this rulemaking
is to set opening dates and commercial
retention limits for the 2020 shark
season and to adjust quotas for the 2020
shark seasons based on over- and
underharvests from the previous years.
Pursuant to §635.24(a)(2), the
commercial retention limit for LCS
other than sandbar sharks may range
between zero and 55 LCS other than
sandbar sharks per vessel per trip. Thus,
the maximum commercial retention
limit is 55 LCS other than sandbar
sharks per vessel per trip and a higher
limit is not considered in this
rulemaking, not was changing the
approach to retention limits from
numbers of individuals to weight.
NMFS may reexamine the upper and
lower bounds of the current commercial
shark retention limits in a future
rulemaking.

Comment 5: NMFS received
comments that all quota linkages in the
LCS fishery should be removed since
such linkages have contributed to the
underutilization of quotas.

Response: This comment is outside
the scope of this rulemaking because the
purpose of this rulemaking is to set
opening dates and commercial retention
limits for the 2020 shark season and to
adjust quotas for the 2020 shark seasons
based on over- and underharvests from
the previous years. The current LCS
quota linkages were implemented in the
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final rules for Amendment 5a and
Amendment 6 to the 2006 Consolidated
HMS FMP as part of rebuilding plans for
shark species that are overfished in
order to reduce mortality of overfished
stocks during commercial fishing for
other shark species. The issue of
removing quota linkages is not being re-
considered or re-addressed in this
rulemaking.

Comment 6: NMFS received a
comment regarding a concern about the
increase in shark populations impacting
other fisheries and stocks.

Response: This comment is outside
the scope of this rulemaking. NMFS is
aware of concerns expressed by some
fishermen about increasing interactions
between LCS in Council-managed and
other HMS fisheries, including their
concerns about depredation of yellowfin
tuna, snapper-grouper, and other coastal
migratory pelagic species, gear damage,
economic loss, and possible effects on
the long-term sustainability and
conservation of other fish species. Given
revisions to the Magnuson-Stevens
Fishery Conservation and Management
Act National Standard 1 (NS1)
guidelines, NMFS is exploring options
related to the implementation of those
new guidelines as they relate to annual
catch limits (ACLs) for Atlantic sharks
in the HMS management unit. NMFS
announced the availability of a scoping
document for Amendment 14 to the
2006 Consolidated HMS FMP (84 FR
23014; May 21, 2019). In that scoping
document, NMFS has also begun the
process of re-examining how to
establish these ACLs, including an
examination of how to establish the
acceptable biological catch (ABC) and
account for uncertainty arising from the
stock assessment and the impacts to the
management measures.

Comment 7: NMFS received a
comment supporting the prohibition of
all commercial shark fishing.

Response: This comment is outside
the scope of this rulemaking because the
purpose of this rulemaking is to adjust
quotas for the 2020 shark seasons based
on over- and underharvests from the
previous years and set opening dates
and commercial retention limits for the
2020 shark season. Management of the
Atlantic shark fisheries is based on the

best available science to achieve
optimum yield while also rebuilding
overfished shark stocks and preventing
overfishing. The final rule does not
reanalyze the overall management
measures for sharks, which have been
analyzed in the 2006 Consolidated HMS
FMP and its amendments. NMFS is
considering further shark management
measures, including options related to
the implementation of relatively new
Magnuson-Stevens Act NS1 guidelines
as they relate to ACLs for Atlantic
sharks in the HMS management unit, in
Amendment 14 to the 2006
Consolidated HMS FMP.

Changes From the Proposed Rule

As noted above, after considering
public comment and updated landings
data, NMFS made three changes from
the proposed rule. Specifically, NMFS
changed the retention limit for directed
shark limited access permit holders at
the start of the commercial shark fishing
year for the aggregated LCS and
hammerhead shark management groups
in the Atlantic from 25 LCS other than
sandbar sharks per vessel per trip to 36
LCS other than sandbar sharks per
vessel per trip. NMFS is changing the
proposed percentage of quota harvested
at which to consider adjusting the
retention limit from approximately 20
percent to 35 percent if the quota is
landed too quickly. NMFS noted in the
proposed rule that retention limits and
the quota linkage threshold might
change in response to public comment.
These changes are within the
established range of retention limits
provided at § 635.24(a)(2) and consistent
with the limits established in recent
years at the start of the season. NMFS
expects that a retention limit of 36 LCS
other than sandbar sharks per vessel per
trip with a 35 percent of quota harvested
at which to consider adjusting the
retention limit will provide equitable
fishing opportunities throughout the
region, to the extent practicable, and
retains its discretion to make inseason
adjustments to retention limits, in
accordance with existing regulations
and in furtherance of the goals and
objectives of the 2006 Consolidated
HMS FMP and its amendments.

Additionally, based on an
underharvest calculation error, NMFS
changed the final blacktip shark quota
in both Gulf of Mexico sub-regions. In
the proposed rule, NMFS calculated the
underharvest for blacktip sharks within
the Gulf of Mexico region as 141.8 mt
dw, which was 50 percent of the 2019
adjusted annual quota. However,
pursuant to § 635.27(b)(2)(ii), NMFS
may apply up to 50 percent of the base
annual quota (128.3 mt dw) to the 2020
quota. Any underharvest would be
divided between the two sub-regions,
based on the percentages that are
allocated to each sub-region, which are
set forth in §635.27(b)(1)(ii)(C).
Accordingly, the western Gulf of Mexico
sub-regional baseline quota is being
increased by 115.7 mt dw (255,131 lb
dw), which is a reduction of 12.2 mt dw
from the proposed rule. Similarly, the
eastern Gulf of Mexico sub-regional
baseline quota is being increased by
12.6 mt dw (27,719 1b dw), which is a
reduction of 1.3 mt dw from the
proposed rule (Table 1). Thus, the 2020
adjusted annual quota in western sub-
regional Gulf of Mexico blacktip shark
commercial quota is 347.2 mt dw
(765,392 Ib dw), and the eastern sub-
regional Gulf of Mexico blacktip shark
commercial quota is 37.7 mt dw (83,158
Ib dw).

2020 Annual Quotas

This final rule adjusts the 2020
commercial quotas due to overharvests
and/or underharvests in 2019 and
previous fishing years, based on
landings data received by October 18,
2019. The 2020 annual quotas by
species and management group are
summarized in Table 1. At this time,
NMFS anticipates that landings in
dealer reports that are received by
NMFS after October 18, 2019, will be
accounted for by adjusting the 2021
quotas, as appropriate, although such
landings could also be accounted for in
the same year. A description of the
quota calculations is provided in the
proposed rule and is not repeated here.
Any changes are described in the
“Changes from the Proposed Rule”
section.

TABLE 1—2020 FINAL ADJUSTED QUOTAS FOR THE ATLANTIC SHARK MANAGEMENT GROUPS

- 2020 2020
Region or Management a2n?11ugl Preé|(r)n1|gary Adjust- Base Final
sub-region group uota landings * ments 2 annual annual
q 9 quota quota
(A) (B) © (D) (D+C)
Western Gulf of MeXiCO ......ccevvrerieniinieiiiiens Blacktip Sharks. 3 250.8 mt 67.4 mtdw | 115.7 mt 231.5 mt 347.2 mt
dw (148,491 dw dw dw
(552,919 Ib dw) (255,131 (510,261 (765,392
Ib dw)4 Ib dw) Ib dw) Ib dw)
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TABLE 1—2020 FINAL ADJUSTED QUOTAS FOR THE ATLANTIC SHARK MANAGEMENT GROUPS—Continued

- 2020 2020
Region or Management a%?]L%I Preélcrﬂlgary Adjust- Base Final
sub-region group uota landings " ments 2 annual annual
q 9 quota quota
(A) (B) (©) (D) (b+C)
Aggregated Large Coastal Sharks ................... 22.0 mtdw | 13.7 mt dw 72.0 mtdw | 72.0 mt dw
(48,501 (30,282 (158,724 (158,724
Ib dw) 4 Ib dw) Ib dw) Ib dw)
Hammerhead Sharks ..........cccccviiieiininicnenns 3.9 mt dw <1.0 mt dw 11.9 mtdw | 11.9 mt dw
(8,598 Ib (<2,200 (26,301 (26,301
dw) 4 Ib dw) Ib dw) Ib dw)
Eastern Gulf of MeXiCO .........ccccvvrveieniniciiennne Blacktip Sharks.2 32.7 mtdw | 7.5 mt dw 12.6 mtdw | 25.1 mtdw | 37.7 mt dw
(72,091 (16,461 (27,719 (55,439 (83,158
Ib dw) 4 Ib dw) Ib dw) Ib dw) Ib dw)
Aggregated Large Coastal Sharks ................... 135.5 mt 66.0 mt dw 85.5 mt dw | 85.5 mt dw
dw (145,543 (188,593 (188,593
(298,726 Ib dw) Ib dw) Ib dw)
Ib dw)4
Hammerhead Sharks ..........ccccccoovviiiiiiciiinnnne 21.4 mtdw | 10.6 mt dw 13.4 mtdw | 13.4 mt dw
(47,178 (23,283 (29,421 (29,421
b dw)4 Ib dw) Ib dw) Ib dw)
Gulf of MEXICO .....oviiiiiiiiiiiciiicee e Non-Blacknose Small Coastal Sharks .............. 112.6 mt 48.9 mt dw 112.6 mt 112.6 mt
dw (107,884 Ib dw dw
(248,215 dw) (248,215 Ib | (248,215 Ib
Ib dw) dw) dw)
Smoothhound Sharks ..........cccccveeeinincniennes 504.6 mt <5.0 mtdw | 168.2 mt 336.4 mt 504.6 mt
dw (<11,000 Ib dw dw dw
(1,112,441 dw) (370,814 Ib | (741,627 Ib | (1,112,441
Ib dw) dw) dw) Ib dw)
AHANTIC ..o Aggregated Large Coastal Sharks ................... 168.9 mt 45.2 mt dw 168.9 mt 168.9 mt
dw (99,737 Ib dw dw
(372,552 Ib dw) (372,552 Ib | (372,552 Ib
dw) dw) dw)
Hammerhead Sharks ..........ccccccooiviiiiiiciinnnnne 27.1 mtdw | 10.3 mt dw 271 mtdw | 27.1 mt dw
(59,736 Ib | (22,655 Ib (59,736 Ib | (59,736 Ib
dw) dw) dw) dw)
Non-Blacknose Small Coastal Sharks .............. 264.1 mt 88.1 mt dw 264.1 mt 264.1 mt
dw (194,249 Ib dw dw
(582,333 Ib dw) (582,333 Ib | (582,333 Ib
dw) dw) dw)
Blacknose Sharks .......cc.cccceeeiineiniincieennene 172 mtdw | 8.0 mt dw 172 mtdw | 17.2 mt dw
(South of 34° N lat. ONly) ....cevveeveereerereerereiees (87,921 1b | (17,637 Ib (37,921 1b | (37,921 b
dw) dw) dw) dw)
Smoothhound Sharks .........ccccceeeevieiiiiiiieeiens 1,802.6 mt | 329.9 mt 600.9 mt 1,201.7 mt | 1,802.6 mt
dw dw dw dw dw
(3,973,902 (727,268 | (1,324,634 | (2,649,268 | (3,971,587
Ib dw) Ib dw) Ib dw) Ib dw) Ib dw)
No regional quotas ..........c.ccceceiiiiiiiiiccinene Non-Sandbar LCS Research ..........ccccocecveurnne 50.0 mt dw | 13.9 mt dw 50.0 mt dw | 50.0 mt dw
(110,230 Ib | (30,596 Ib (110,230 Ib | (110,230 Ib
dw) dw) dw) dw)
Sandbar Shark Research ...........cccccovvnieiinenne 90.7 mt dw | 55.7 mt dw 90.7 mt dw | 90.7 mt dw
(199,943 Ib | (122,715 Ib (199,943 Ib | (199,943 Ib
dw) dw) dw) dw)
Blue Sharks. 273.0 mt 0 mt dw 273.0 mt 273.0 mt
dw (0 Ib dw) dw dw
(601,856 Ib (601,856 Ib | (601,856 Ib
dw) dw) dw)
Porbeagle Sharks ..........cocooeiiiiiiiniiicicics 1.7 mt dw <0.5 mt dw 1.7 mt dw 1.7 mt dw
(3,748 b (<1,000 Ib (3,748 Ib (3,748 b
dw) dw) dw) dw)
Pelagic Sharks Other Than Porbeagle or Blue | 488.0 mt 31.7 mt dw 488.0 mt 488.0 mt
dw (69,836 Ib dw dw
(1,075,856 dw) (1,075,856 | (1,075,856
Ib dw) Ib dw) Ib dw)

1Landings are from January 1, 2019, through October 18, 2019, and are subject to change.

2Underharvest adjustments can only be applied to stocks or management groups that are not overfished and have no overfishing occurring. Also, the underharvest
adjustments cannot exceed 50 percent of the base annual quota.

3This adjustment accounts for underharvest in 2019. As explained above, NMFS is adjusting the increase of the overall Gulf of Mexico blacktip shark quota by
128.3 mt dw (282,850 Ib dw). Since any underharvest would be divided based on the sub-regional quota percentage split, the western Gulf of Mexico blacktip shark
quota would be increased by 115.7 mt dw, or 90.2 percent of the underharvest, while the eastern Gulf of Mexico blacktip shark quota would be increased by 12.6 mt
dw, or 9.8 percent of the underharvest.

4 NMFS transferred 5 mt dw of the blacktip shark quota, 50 mt dw of the aggregated LCS quota, and 8 mt dw of the hammerhead shark quota from the western
Gulf of Mexico sub-region to the eastern Gulf of Mexico sub-region on September 12, 2019 (84 FR 48791; September 17, 2019).

2020 Atlantic Commercial Shark listed in § 635.27(b)(3), as described in over-and/or underharvests experienced
Fishing Year the proposed rule (84 FR 49236; during the previous seasons; the
September 19, 2019). These criteria estimated season length based on

NMFS considered the seven “opening

COHS1UE Lon Ok include, among other things: The available quotas and catch rates from
commercial fishing season” criteria

available annual quotas based on any previous years; the length of the season
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in the previous years and whether
fishermen were able to participate in the
fishery in those years; and the effects of
catch rates in one part of a region
precluding vessels in another part of
that region from having a reasonable
opportunity to harvest a portion of the
different species and/or management
quotas. Application of the criteria
discussed in the proposed rule is not
repeated here.

Regarding the LCS retention limit, as
shown in Table 2, directed shark limited
access permit holders fishing on the
Gulf of Mexico blacktip shark,
aggregated LCS, and hammerhead shark
management groups will start the
commercial fishing year with a limit of
45 LCS other than sandbar sharks per
vessel per trip. Directed shark limited
access permits fishing on the Atlantic
aggregated LCS and hammerhead shark
management groups will start the
commercial fishing year with a limit of
36 LCS other than sandbar sharks per
vessel per trip. These retention limits
could be changed throughout the year
based on consideration of the inseason
trip limit adjustment criteria at
§635.24(a)(8).

Specifically, in the Atlantic region,
NMFS will closely monitor the quota at
the beginning of the year. If it appears
that the quota is being harvested too
quickly to allow fishermen throughout
the entire region the opportunity to fish
(e.g., if approximately 35 percent of the
quota is caught at the beginning of the
year), NMFS will consider reducing the

commercial retention limit, potentially
to 3 LCS other than sandbar sharks per
vessel per trip. Given the geographic
distribution of the sharks at this time of
year (i.e., they head north before moving
south again later in the year), the
retention limit would be adjusted to
ensure there is quota available later in
the year (see the criteria at
§635.24(a)(8)(1), (ii), (v), and (vi)). Then,
based on the prior years’ fishing
activity, and to allow more consistent
fishing opportunities later in the year,
NMFS may consider raising the
commercial retention limit later in the
year. Any future increase or decrease in
a retention limit would depend on a
review of the inseason trip limit
adjustment criteria at § 635.24(a)(8).

All of the shark management groups
will remain open until December 31,
2020, or until NMFS determines that the
landings for any shark management
group have reached, or are projected to
reach, 80 percent of the available
overall, regional, and/or sub-regional
quota, if the fishery’s landings are not
projected to reach 100 percent of the
applicable quota before the end of the
season, or when the quota-linked
management group is closed. For the
blacktip shark management group,
regulations at § 635.28(b)(5)(i) through
(v) authorize NMFS to close the
management group before landings
reach or are expected to reach 80
percent of the available overall,
regional, and/or sub-regional quota after
considering the following criteria and

other relevant factors: Season length
based on available sub-regional quota
and average sub-regional catch rates;
variability in regional and/or sub-
regional seasonal distribution,
abundance, and migratory patterns;
effects on accomplishing the objectives
of the 2006 Consolidated Atlantic HMS
FMP and its amendments; amount of
remaining shark quotas in the relevant
sub-region; and regional and/or sub-
regional catch rates of the relevant shark
species or management groups.
Additionally, NMFS has previously
established non-linked and linked
quotas. Linked quotas are explicitly
designed to concurrently close multiple
shark management groups that are
caught together to prevent incidental
catch mortality from exceeding the total
allowable catch. The linked and non-
linked quotas are shown in Table 2. If
NMFS determines that a shark species
or management group must be closed,
then NMFS will publish a notice in the
Federal Register of closure for that
shark species, shark management group,
region, and/or sub-region that will be
effective no fewer than four days from
the date of filing (§ 635.28(b)(2) and (3)).
From the effective date and time of the
closure until NMFS announces, via the
publication of a notice in the Federal
Register, that additional quota is
available and the season is reopened,
the fisheries for the shark species or
management group are closed, even
across fishing years.

TABLE 2—QUOTA LINKAGES, OPENING DATES, AND COMMERCIAL RETENTION LIMIT BY REGIONAL OR SUB-REGIONAL

SHARK MANAGEMENT GROUP

Region or Mana Quota link- | Opening Commercial retention limits foLdIirected shark limited access permit
sub-region gement group ages dates . _ holders :
(inseason adjustments are available)
Eastern Gulf of Mex- Blacktip Sharks .......... Not Linked | January 1, | 45 LCS other than sandbar sharks per vessel per trip.
ico. 2020.
Aggregated Large Linked ...... | coeeoeeeiieenne
Coastal Sharks.
Hammerhead Sharks | ......cccociies | coiiiiiiciiees
Western Gulf of Mex- | Blacktip Sharks .......... Not Linked | January 1, | 45 LCS other than sandbar sharks per vessel per trip.
ico. 2020.
Aggregated Large Linked ...... | cociiiiee.
Coastal Sharks.
Hammerhead Sharks | .....cccoovvies | vvvveiiencenn,
Gulf of Mexico ............ Non-Blacknose Small | Not Linked | January 1, | N/A.
Coastal Sharks. 2020.
Smoothhound Sharks | Not Linked | January 1, | N/A.
2020.
Atlantic ..o Aggregated Large Linked ...... January 1, | 36 LCS other than sandbar sharks per vessel per trip.
Coastal Sharks. 2020.

Hammerhead Sharks | .....cccoovvves | crvvviicncenn, If quota is landed quickly (e.g., if approximately 35 percent of the
quota is caught at the beginning of the year), NMFS anticipates
considering an inseason reduction, and later considering an
inseason increase.

Non-Blacknose Small | Linked ...... January 1, | N/A.

Coastal Sharks. (South of .. 2020.
34° N lat.
only).
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TABLE 2—QUOTA LINKAGES, OPENING DATES, AND COMMERCIAL RETENTION LIMIT BY REGIONAL OR SUB-REGIONAL

SHARK MANAGEMENT GROUP—Continued

Region or Quota link- | Opening Commerecial retention limits for directed shark limited access permit
sub-region Management group ages dates ) _ holders )
(inseason adjustments are available)
Blacknose Sharks | .occiiiiiiies | e 8 blacknose sharks per vessel per trip (applies to directed and inci-
(South of 34° N lat. dental permit holders).
only).
Smoothhound Sharks | Not Linked | January 1, | N/A.
2020.
No regional quotas .... | Non-Sandbar LCS Re- | Linked ...... January 1, | N/A.
search. 2020.
Sandbar Shark Re- | .o | e
search.
Blue Sharks ............... Not Linked | January 1, | N/A.
2020.
Porbeagle Sharks ...... | .o | i
Pelagic Sharks Other | ....cccccovviie | voviiiiiicenn,
Than Porbeagle or
Blue.

Classification

The NMFS Assistant Administrator
has determined that the final rule is
consistent with the 2006 Consolidated
HMS FMP and its amendments, other
provisions of the Magnuson-Stevens
Act, and other applicable laws.

Pursuant to 5 U.S.C. 553(d)(3), the
NMFS Assistant Administrator has
determined that there is good cause to
waive the 30-day delay in effective date
for the adjusted quotas and opening
dates for the pelagic shark, shark
research, blacknose shark, non-
blacknose small coastal shark, and non-
sandbar large coastal shark fisheries in
the Atlantic and Gulf of Mexico regions,
because such a delay is contrary to the
public interest.

A delay in effectiveness of this rule
would cause negative economic impacts
on fishermen and diminish the
opportunity for the collection of
scientific data, which is critical to
properly managing the fisheries because
needed information would not be
available for stock assessments,
resulting in negative ecological impacts
on the fishery resource.

A delay in the effectiveness of the
quotas in this rule would result in the
closure of the pelagic shark fishery until
30 days after the publication date of this
rule. Most pelagic shark species are
captured incidentally in swordfish and
tuna pelagic longline fisheries that will
be open in early January. If the quotas
in this rule are not made effective as
close to January 1, 2020, as possible,
fishermen will have to discard, dead or
alive, any pelagic sharks that are caught,
while quota is technically available to
be used for their retention.

Regarding the shark research fishery,
NMEFS selects a small number of
fishermen to participate in the shark

research fishery each year for the
purpose of providing NMFS with
biological and catch data to better
manage the Atlantic shark fisheries. All
the trips and catches in this fishery are
monitored with 100 percent observer
coverage. Delaying the opening of the
shark research fishery would prevent
NMFS from maintaining the monthly
time-series of wintertime abundance for
shark species or collecting vital
biological and regional data during this
time of year. Not conducting the
necessary research trips could limit
NMFS'’ ability to properly manage the
shark fisheries because needed
information would not be available for
stock assessments, which would be
contrary to the public interest.
Regarding the blacknose shark, non-
blacknose small coastal shark, and
smoothhound shark fisheries, these
fisheries have both a directed
component, where fishermen target
these shark species, and an incidental
component, where the fish are caught
and, when the fishery is open, landed
by fishermen targeting other species
such as Spanish mackerel and bluefish.
The incidental fishery catches small
coastal and smoothhound sharks
throughout the year. Delaying this
action for 30 days would force all
fishermen to discard, dead or alive, any
small coastal and smoothhound sharks
that are caught before this rule becomes
effective. Opening the fishery as close to
January 1, 2020, as possible ensures that
any mortality associated with landings
is counted against the commercial quota
in real-time. Additionally, a month-long
delay in opening the small coastal shark
and smoothhound shark fisheries would
occur during the time period when
fishermen typically target these shark
species. Therefore, fishermen would

experience negative economic impacts
that would continue until the small
coastal and smoothhound shark
fisheries were opened. Thus, delaying
the opening of the small coastal and
smoothhound shark fisheries would
undermine the intent of the rule and is
contrary to the public interest.

Regarding the non-sandbar large
coastal shark fishery in the Atlantic and
Gulf of Mexico region, NMFS received
public comments in support of a
January 1 opening date. This would
allow south Atlantic fishermen to have
a winter fishery and to potentially get a
better price per pound, given the
geographic distribution of the sharks at
this time of year. However, delaying the
opening of the non-sandbar large coastal
shark fishery in the Atlantic and Gulf of
Mexico region for an additional 30 days
would have negative economic impacts
on fishermen because they would not be
able to fish for that period. Additionally,
many of the primary species targeted in
the non-sandbar large coastal shark
fisheries are locally available in the
southern portion of the Atlantic region
in January and a 30-day delay would
cause fishermen to miss out entirely on
fishing opportunities, and the associated
revenue. Therefore, delaying this action
for 30 days is contrary to the public
interest.

For the reasons described above, the
Assistant Administrator finds good
cause to waive the 30-day delay in
effectiveness of the quotas and opening
dates for the pelagic shark, shark
research, blacknose shark, non-
blacknose small coastal shark,
smoothhound shark, and non-sandbar
large coastal shark fisheries in the
Atlantic and Gulf of Mexico regions.

This final rule is exempt from review
under Executive Order 12866.
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In compliance with section 604 of the
Regulatory Flexibility Act (RFA), NMFS
prepared a Final Regulatory Flexibility
Analysis (FRFA) for this final rule. The
FRFA analyzes the anticipated
economic impacts of the final actions
and any significant economic impacts
on small entities. The FRFA is below.

Section 604(a)(1) of the RFA requires
an explanation of the purpose of the
rulemaking. The purpose of this final
rule is, consistent with the Magnuson-
Stevens Act and the 2006 Consolidated
HMS FMP and its amendments, to
establish the 2020 Atlantic commercial
shark adjusted fishing quotas, retention
limits, and fishing seasons. Without this
rule, the Atlantic commercial shark
fisheries would close on December 31,
2019, and would not reopen until
appropriate action was taken. This final
rule will be implemented according to
the regulations implementing the 2006
Consolidated HMS FMP and its
amendments. Thus, NMFS expects few,
if any, economic impacts to fishermen
other than those already analyzed in the
2006 Consolidated HMS FMP and its
amendments. While there may be some
direct negative economic impacts
associated with the opening dates for
fishermen in certain northern Atlantic
areas, there could also be positive
effects for other fishermen in the south
Atlantic region. The opening dates were
chosen to allow for an equitable
distribution of the available quotas
among all fishermen across regions and
states, to the extent practicable.

Section 604(a)(2) of the RFA requires
NMEFS to summarize significant issues
raised by the public in response to the
Initial Regulatory Flexibility Analysis
(IRFA), provide a summary of NMFS’
assessment of such issues, and provide
a statement of any changes made as a
result of the comments. The IRFA was
completed as part of the proposed rule
for the 2020 Atlantic Commercial Shark
Season Specifications. NMFS did not
receive any comments specific to the
IRFA.

Section 604(a)(3) of the RFA requires
NMEFS to the respond to any comments
filed by the Chief Counsel for Advocacy
of the Small Business Administration in
response to the proposed rule and
provide a detailed statement of any
change made to the proposed rule as a
result of the comments. NMFS did not
receive any comments from the Chief
Counsel for Advocacy of the Small
Business Administration on the
proposed rule.

Section 604(a)(4) of the RFA requires
NMFS to provide an estimate of the
number of small entities to which the
rule would apply. The Small Business
Administration (SBA) has established

size criteria for all major industry
sectors in the United States, including
fish harvesters. Provision is made under
SBA’s regulations for an agency to
develop its own industry-specific size
standards after consultation with
Advocacy and an opportunity for public
comment (see 13 CFR 121.903(c)).
Under this provision, NMFS may
establish size standards that differ from
those established by the SBA Office of
Size Standards, but only for use by
NMEFS and only for the purpose of
conducting an analysis of economic
effects in fulfillment of the agency’s
obligations under the RFA. To utilize
this provision, NMFS must publish such
size standards in the Federal Register,
which NMFS did on December 29, 2015
(80 FR 81194; 50 CFR 200.2). In that
final rule effective on July 1, 2016,
NMFS established a small business size
standard of $11 million in annual gross
receipts for all businesses in the
commercial fishing industry (NAICS
11411) for RFA compliance purposes.
NMFS considers all HMS permit
holders to be small entities because they
had average annual receipts of less than
$11 million for commercial fishing.

As of October 2019, the final rule
would apply to the approximately 219
directed commercial shark permit
holders, 263 incidental commercial
shark permit holders, 162 smoothhound
shark permit holders, and 103
commercial shark dealers. Not all
permit holders are active in the fishery
in any given year. Active directed
commercial shark permit holders are
defined as those with valid permits that
landed one shark based on HMS
electronic dealer reports. Of the 482
directed and incidental commercial
shark permit holders, only 12 permit
holders landed sharks in the Gulf of
Mexico region and only 70 landed
sharks in the Atlantic region. Of the 162
smoothhound shark permit holders,
only 63 permit holders landed
smoothhound sharks in the Atlantic
region and none landed smoothhound
sharks in the Gulf of Mexico region.
NMFS has determined that the final rule
would not likely affect any small
governmental jurisdictions.

Section 604(a)(5) of the RFA requires
NMEF'S to describe the projected
reporting, recordkeeping, and other
compliance requirements of the final
rule, including an estimate of the classes
of small entities which would be subject
to the requirements of the report or
record. None of the actions in this final
rule would result in additional
reporting, recordkeeping, or compliance
requirements beyond those already
analyzed in the 2006 Consolidated HMS
FMP and its amendments.

Section 604(a)(6) of the RFA requires
NMEFS to describe the steps taken to
minimize the economic impact on small
entities, consistent with the stated
objectives of applicable statutes.
Additionally, the RFA (5 U.S.C.
603(c)(1)—(4)) lists four general
categories of significant alternatives that
would accomplish the stated objectives
of applicable statutes and minimize any
significant economic impact of the rule
on small entities. These categories of
alternatives are: (1) Establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) clarification, consolidation,
or simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage of the rule, or any part thereof,
for small entities.

In order to meet the objectives of this
rule, consistent with the Magnuson-
Stevens Act, NMFS cannot exempt
small entities or change the reporting
requirements only for small entities
because all the entities affected are
small entities. Thus, there are no
alternatives discussed that fall under the
first, second, and fourth categories
described above. NMFS does not know
of any performance or design standards
that would satisfy the aforementioned
objectives of this rulemaking while,
concurrently, complying with the
Magnuson-Stevens Act; therefore, there
are no alternatives considered under the
third category.

This rulemaking does not establish
new management measures to be
implemented, but rather implements
previously adopted and analyzed
measures as adjustments within a range
of previously-authorized activities, as
specified in the 2006 Consolidated HMS
FMP and its amendments and the
Environmental Assessment (EA) for the
2011 shark quota specifications rule (75
FR 76302; December 8, 2010). Thus, in
this rulemaking, NMFS adjusted the
baseline quotas established and
analyzed in the 2006 Consolidated HMS
FMP and its amendments by subtracting
the underharvest or adding the
overharvest, as specified and allowable
in existing regulations. Under current
regulations (§ 635.27(b)(2)), all shark
fisheries close on December 31 of each
year, or when NMFS determines that the
landings for any shark management
group has reached, or is projected to
reach, 80 percent of the available
overall, regional, and/or sub-regional
quota if the fishery’s landings are not
projected to reach 100 percent of the
applicable quota before the end of the
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season, or when the quota-linked
management group is closed. The
fisheries do not open until NMFS takes
action, such as this rulemaking, to re-
open the fisheries. Thus, not
implementing these management
measures would negatively affect shark
fishermen and related small entities,
such as dealers, and also would not
provide management flexibility in
furtherance of equitable fishing
opportunities, to the extent practicable,
for commercial shark fishermen in all
regions and areas.

Based on the 2018 ex-vessel meat and
fin prices (Table 3), fully harvesting the
unadjusted 2020 Atlantic shark
commercial base quotas could result in
total fleet revenues of $8,775,599. For

the Gulf of Mexico blacktip shark
management group, NMFS will increase
the baseline sub-regional quotas due to
the underharvests in 2019. The increase
for the western Gulf of Mexico blacktip
shark management group could result in
a $210,580 gain in total revenues for
fishermen in that sub-region, while the
increase for the eastern Gulf of Mexico
blacktip shark management group could
result in a $37,570 gain in total revenues
for fishermen in that sub-region. For the
Gulf of Mexico and Atlantic
smoothhound shark management
groups, NMFS will increase the baseline
quotas due to the underharvest in 2019.
This would cause a potential gain in
revenue of $262,788 for the fleet in the
Gulf of Mexico region and a potential

gain in revenue of $1,057,482 for the
fleet in the Atlantic region.

All of these changes in gross revenues
are similar to the changes in gross
revenues analyzed in the 2006
Consolidated HMS FMP and its
amendments. The FRFAs for those
amendments concluded that the
economic impacts on these small
entities are expected to be minimal. In
the 2006 Consolidated HMS FMP and
its amendments and the EA for the 2011
shark quota specifications rule, NMFS
stated it would be conducting annual
rulemakings and considering the
potential economic impacts of adjusting
the quotas for under- and overharvests
at that time.

TABLE 3—AVERAGE EX-VESSEL PRICES PER LB DW FOR EACH SHARK MANAGEMENT GROUP, 2018

Average Average
Region Species ex-vessel ex-vessel
meat price fin price
Western Gulf of MEXICO .....cccveeerivreeeneeeeeese e Blacktip Shark .......cccoveeivieeire e $0.53 $10.94
Aggregated LCS ... 0.67 11.61
Hammerhead Shark ..o 0.51 11.12
Eastern Gulf of MeXiCO ........ccovveviiiiiiiiiiieneceeeees Blacktip Shark .......c.ccoeiiiieiiic e 1.06 9.54
Aggregated LCS ......oooiiiiiiieeeee e 0.59 11.93
Hammerhead Shark ........cccooveiiniiiiniccceeee 0.40 13.20
GuUIf Of MEXICO ..o Non-Blacknose SCS ..o 0.54 7.00
Smoothhound Shark ........ccccoceieeiinieineee 0.65 | ieiiiiiieeeeee
AHANTC eeeieeiie e Aggregated LCS ......oooiiiiiieeeee e 0.98 11.06
Hammerhead Shark ........cccooveiiniiiiniccceeee 0.42 6.66
Non-Blacknose SCS ..o 0.99 7.67
Blacknose Shark ..........ccccoieeiiiiiiiniece e 1.21 | e
Smoothhound Shark ........cccccoiieriniiicee e 0.74 1.62
NO REGION ..ot Shark Research Fishery (Aggregated LCS) ................ 0.81 11.61
Shark Research Fishery (Sandbar only) .........ccccceeueee. 0.61 11.00
Blue shark ..o 0.45 3.01
Porbeagle shark .........cccooieiiiiee e 1.18 3.01
Other Pelagic Sharks ........ccccoeioeniiieninieneeeseeee 1.46 3.01

For this final rule, NMFS reviewed
the “opening commercial fishing
season’ criteria at §635.27(b)(3)(i)
through (vii) to determine when
opening each fishery will provide
equitable opportunities for fishermen, to
the extent practicable, while also
considering the ecological needs of the
different species. The 2019 fishing year
and previous years’ over- and/or
underharvests were examined for the
different species/complexes to
determine the effects of the 2020 final
quotas on fishermen across regional
fishing areas. NMFS examined season
lengths and previous catch rates to
ensure equitable fishing opportunities
for fishermen. Lastly, NMFS examined
the seasonal variation of the different
species/complexes and the effects on
fishing opportunities. In addition to
these criteria, NMFS also considered
updated landings data and public
comment on the proposed rule before

arriving at the final opening dates for
the 2020 Atlantic shark management
groups. For the 2020 fishing year, NMFS
is opening the shark management
groups on January 1, 2020. The direct
and indirect economic impacts will be
neutral on a short- and long-term basis
for the Gulf of Mexico blacktip shark,
Gulf of Mexico aggregated LCS, Gulf of
Mexico hammerhead shark, Gulf of
Mexico non-blacknose shark SCS, Gulf
of Mexico and Atlantic smoothhound
shark, Atlantic non-blacknose shark
SCS, Atlantic blacknose shark, sandbar
shark, blue shark, porbeagle shark, and
pelagic shark (other than porbeagle or
blue sharks) management groups,
because NMFS did not change the
opening dates of these fisheries from the
status quo of January 1.

Opening the aggregated LCS and
hammerhead shark management groups
in the Atlantic region on January 1 will
result in short-term, direct, moderate,
beneficial economic impacts, as

fishermen and dealers in the southern
portion of the Atlantic region will be
able to fish for and sell aggregated LCS
and hammerhead sharks starting in
January. The opening date finalized in
this rule for the Atlantic region has been
the same or similar to those since 2016,
however, the retention limit would be
different from this past year and similar
to the one since 2016.

Based on past public comments, some
Atlantic fishermen in the southern and
northern parts of the region prefer a
January 1 opening for the fishery as long
as the majority of the quota is available
later in the year. Along with the
inseason retention limit adjustment
criteria in § 635.24(a)(8), NMFS
monitors the quota through the HMS
electronic reporting system on a real-
time basis. This allows NMFS the
flexibility to further provide equitable
fishing opportunities for fishermen
across all regions, to the extent
practicable. The direct impacts to shark
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fishermen in the Atlantic region of
reducing the retention limit depend on
the needed reduction in the retention
limit and the timing of such a reduction.
Therefore, such a reduction in the
retention limit for directed shark limited
access permit holders is only
anticipated to have minor adverse direct
economic impacts to fishermen in the
short-term; long-term impacts are not
anticipated as these reductions would
not be permanent.

In the northern portion of the Atlantic
region, a January 1 opening for the
aggregated LCS and hammerhead shark
management groups, with inseason trip
limit adjustments to ensure quota is
available later in the season, will have
direct, minor, beneficial economic
impacts in the short-term for fishermen
as they will potentially have access to
the aggregated LCS and hammerhead
shark quotas earlier than in past
seasons. Fishermen in this area have
stated that, depending on the weather,
some aggregated LCS species might be
available to retain in January. Thus,
fishermen will be able to target or retain
aggregated LCS while targeting non-
blacknose SCS. There will be indirect,
minor, beneficial economic impacts in
the short- and long-term for shark
dealers and other entities that deal with
shark products in this region as they
will also have access to aggregated LCS
products earlier than in past seasons.
Thus, opening the aggregated LCS and
hammerhead shark management groups
in January and using inseason trip limit
adjustments to ensure the fishery is
open later in the year in 2020 will cause
beneficial cumulative economic
impacts, because it allows for a more
equitable distribution of the quotas
among constituents in this region,
consistent with the 2006 Consolidated
HMS FMP and its amendments.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as ““‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, NMFS has prepared
a listserv summarizing fishery
information and regulations for Atlantic
shark fisheries for 2020. This listserv
also serves as the small entity
compliance guide. Copies of the
compliance guide are available from
NMFS (see ADDRESSES).

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

Dated: November 25, 2019.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2019-25916 Filed 11-27-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 191120-0085]
RIN 0648-BI93

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries; Framework
Adjustment 14

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is implementing
changes to aspects of the commercial
and recreational summer flounder, scup,
and black sea bass management
program, as recommended by the Mid-
Atlantic Fishery Management Council.
This action incorporates new
management measures for the
commercial and recreational fisheries
for these species. The intent of this
action is to allow for more management
flexibility.

DATES: Effective December 30, 2019.
ADDRESSES: Copies of this framework
adjustment, including the
Environmental Assessment (EA) are
available on request from Dr.
Christopher M. Moore, Executive
Director, Mid-Atlantic Fishery
Management Council, Suite 201, 800
North State Street, Dover, DE 19901.
These documents are also accessible via
the internet at http://www.mafmec.org/s/
SFSBSB_Framework14_EA.pdf.

FOR FURTHER INFORMATION CONTACT:
Emily Gilbert, Fishery Policy Analyst,
(978) 281-9244.

SUPPLEMENTARY INFORMATION:

General Background

The summer flounder, scup, and
black sea bass fisheries are managed
cooperatively under the provisions of
the Summer Flounder, Scup, and Black
Sea Bass Fishery Management Plan
(FMP) developed by the Mid-Atlantic
Fishery Management Council and the

Atlantic States Marine Fisheries
Commission, in consultation with the
New England and South Atlantic
Fishery Management Councils. The
management units specified in the FMP
include summer flounder (Paralichthys
dentatus) in U.S. waters of the Atlantic
Ocean from the southern border of
North Carolina northward to the U.S./
Canada border, and scup (Stenotomus
chrysops) and black sea bass
(Centropristis striata) in U.S. waters of
the Atlantic Ocean from 35° 13.3" N. lat.
(the approximate latitude of Cape
Hatteras, North Carolina). States manage
these three species within 3 nautical
miles (4.83 km) of their coasts, under
the Commission’s management plan for
summer flounder, scup, and black sea
bass. The applicable species-specific
Federal regulations govern vessels and
individual fishermen commercially and
recreationally fishing in Federal waters
of the exclusive economic zone, as well
as vessels possessing a summer
flounder, scup, or black sea bass Federal
charter/party vessel permit, regardless
of where they fish. This rule
implements management measures
intended to provide more flexibility in
the commercial and recreational
fisheries for these species and includes
the following changes to the FMP:

¢ Include conservation equivalency
as an annual management option for the
black sea bass recreational fishery;

o Create a Federal waters transit zone
for non-federally permitted vessels
fishing in state waters around Block
Island Sound; and

¢ Incorporate a maximum
recreational size limit in the list of
potential specification measures for
summer flounder and black sea bass to
enable consideration of slot limits as a
management tool.

These measures, which are further
explained below, are consistent with the
recommendations of the Council and
the Commission’s Summer Flounder,
Scup, and Black Sea Bass Management
Board for this action.

Final Management Measures

Black Sea Bass Conservation
Equivalency

Framework Adjustment 14 to the
Summer Flounder, Scup, and Black Sea
Bass FMP establishes a process for
conservation equivalency for future use
in the recreational black sea bass fishery
based on the process used for summer
flounder. Under conservation
equivalency, the Council and Board will
decide each year whether to use Federal
coastwide measures or state-by-state or
regional conservation equivalency to
manage the recreational black sea bass
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fishery. Conservation equivalency
waives Federal measures so long as the
states implement appropriate measures.
If states agree to use conservation
equivalency, they must also develop a
set of non-preferred coastwide measures
(minimum fish size limit, possession
limit, and season) that would be
expected to prevent harvest from
exceeding the annual recreational
harvest limit. The Council and Board
must also recommend a suite of
precautionary default measures that
would apply to all recreational anglers
and Federal party/charter permit
holders fishing in Federal waters and
landing black sea bass in states that do
not develop and implement
Commission-approved conservationally
equivalent measures.

If the Council and Board agree to use
conservation equivalency in a given
year, the Board will determine the
management program to implement
conservation equivalency for black sea
bass in that year through a separate
action. After reviewing and approving
the state/regional proposals, the
Commission must submit a letter to us
certifying that the combination of state
and regional measures is expected to
prevent harvest from exceeding that
year’s recreational harvest limit. Based
on the Commission’s certification, we
would be able to approve conservation
equivalency and waive Federal
measures for the remainder of the

calendar year in favor of the state or
regional conservation equivalency
measures. Federally permitted party/
charter vessels and private recreational
vessels fishing in Federal waters would
then be subject to the regulations in the
states where they land their catch. If the
Commission submits a letter to us
announcing that a state or states have
not implemented appropriate measures,
the state or states would be required to
implement precautionary default
measures in state waters through the
Commission. We would also apply
those precautionary default measures to
Federal party/charter permit holders
and recreational vessels fishing in
Federal waters that are landing black sea
bass in applicable states. If a state or
region implements measures that are not
approved, the Commission would
require the precautionary default
measures to be enforced in that state or
region and would request that we apply
those measures to federally permitted
vessels landings in those states as well.
Non-preferred coastwide measures
would be implemented: (1) If we do not
approve conservation equivalency; or
(2) at the start of the next fishing year
(i.e., when conservation equivalency for
a given year has expired).

Block Island Sound Transit Zone

This action creates a transit area for
state-only permitted vessels fishing for
summer flounder, scup, and black sea

bass around Block Island to address
issues when Federal and state
management measures differ. The
transit zone mirrors the current transit
area for striped bass and allows transit
through Federal waters for state-only
permitted commercial and party/charter
vessels and private recreational anglers
with summer flounder, scup, and/or
black sea bass on board that were legally
harvested in state waters (Figure 1).
These vessels may transit between the
Rhode Island state waters surrounding
Block Island and the coastal state waters
of Rhode Island, New York,
Connecticut, or Massachusetts while
complying with the state waters
measures for those species. Transit
through the defined area is allowed,
provided that fishermen are compliant
with all applicable state regulations,
including harvest limits; gear is stowed
in accordance with Federal regulations;
no fishing takes place from the vessel
while in Federal waters; and the vessel
is in continuous transit.

This transit provision does not apply
to federally permitted summer flounder,
scup, or black sea bass vessels. There
are no changes to current Federal
regulations requiring all federally
permitted vessels to abide by the
measures of the state(s) in which they
harvest or land their catch, or the
Federal waters measures, whichever are
more restrictive.
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Figure 1 -- Block Island Sound Transit Area
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Inclusion of Maximum Size Limit

This action specifies that a maximum
size limit can be set through
specifications for summer flounder and
black sea bass recreational fisheries. By
including a maximum size, the Council
can recommend both a minimum and
maximum recreational size limit to
allow for consideration of regular slot
limits, split slot limits, and/or trophy
fish when setting recreational measures
each year. This action does not change
any current Federal recreational
measures, but adds flexibility in
specifying future recreational
management measures.

Comments and Responses

The public comment period for the
proposed rule ended on September 9,
2019, and a total of three relevant
comments were received from the
public. Two commenters stated that
conservation equivalency should not be
used in the black sea bass recreational
fishery, or should only be used when
Marine Recreational Information
Program information is reliable. The
other commenter noted that maximum
size limits should not be used. In
response to those three comments, this
action is only allowing for consideration
of conservation equivalency in the black
sea bass recreational fishery and
providing the ability to set a maximum

size limit. The Council and Commission
will make annual determinations on
whether or not to utilize either of these
management tools.

Changes From the Proposed Rule

There are no substantive changes from
the proposed rule. Minor clarifications
were made to the regulations to clarify
references to moratorium permits
included in the Block Island Sound
transit provisions are specific to
summer flounder, scup, and black sea
bass.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
Summer Flounder, Scup, and Black Sea
Bass FMP, other provisions of the
Magnuson-Stevens Act, and other
applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This final rule does not duplicate,
conflict, or overlap with any existing
Federal rules.

This action does not contain a
collection of information requirement

for purposes of the Paperwork
Reduction Act.

This final rule is considered an
Executive Order 13771 deregulatory
action.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification, and the initial
certification remains unchanged. As a
result, a final regulatory flexibility
analysis is not required and none has
been prepared.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: November 21, 2019.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:
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PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 648.14, revise paragraphs
(n)(1)(i), (0)(1) introductory text, (p)(1)
introductory text, (p)(1)(i) and (v), and
(p)(2) introductory text to read as
follows:

§648.14 Prohibitions.

* * * * *

(i) Permit requirement. Possess
summer flounder in or harvested from
the EEZ, either in excess of the
possession limit specified in § 648.106,
or before or after the time period
specified in § 648.105, unless the vessel
was issued a summer flounder
moratorium permit and the moratorium
permit is on board the vessel and has
not been surrendered, revoked, or
suspended. However, possession of
summer flounder harvested from state
waters is allowed for state-only
permitted vessels when transiting
Federal waters within the Block Island
Sound Transit Area provided they
follow the provisions at § 648.111.

* * * * *

(0) * *x %

(1) All persons. Unless a vessel is
participating in a research activity as
described in § 648.122(e) or unless a
vessel has no Federal scup permit,
possesses scup caught exclusively in
state waters, and is transiting Federal
waters within the Block Island Sound
Transit Area in accordance with the
provisions at § 648.131, it is unlawful
for any person to do any of the

following:
(p) * x %

(1) All persons. Unless participating
in a research activity as described in
§648.142(e), it is unlawful for any
person to do any of the following:

(i) Permit requirement. Possess black
sea bass in or harvested from the EEZ
north of 35°15.3" N. lat., either in excess
of the possession limit established
pursuant to § 648.145, or before or after
the time period established pursuant to
§648.146, unless the person is operating
a vessel issued a moratorium permit
under § 648.4 and the moratorium
permit is on board the vessel. However,
possession of black sea bass harvested
from state waters is allowed for state-
only permitted vessels when transiting
Federal waters within the Block Island

Sound Transit Area provided they
follow the provisions at § 648.151.
* * * * *

(v) Size limits. Fish for, possess, land,
or retain black sea bass in or from the
EEZ that does not comply with the
minimum or maximum (as applicable)
fish size specified in § 648.147.

* * * * *

(2) Vessel and operator permit
holders. Unless participating in a
research activity as described in
§648.142(e), it is unlawful for any
person owning or operating a vessel
issued a black sea bass permit
(including a moratorium permit) to do
any of the following:

* * * * *

m 3.In § 648.102, revise paragraphs
(a)(7) and (d)(2)(ii) through (iv) to read
as follows:

§648.102 Summer flounder specifications.

(a] * % %

(7) Recreational minimum and/or
maximum fish size.

* * * * *

(d) * % %

(2 * % %

(ii) The ASMFC will review
conservation equivalency proposals and
determine whether or not they achieve
the necessary adjustment to recreational
landings. The ASMFC will provide the
Regional Administrator with the
individual state and/or multi-state
region conservation measures for the
approved state and/or multi-state region
proposals and, in the case of
disapproved state and/or multi-state
region proposals, the precautionary
default measures that should be applied
to a state or region. At the request of the
ASMFC, precautionary default measures
would apply to federally permitted
party/charter vessels and other
recreational fishing vessels harvesting
summer flounder in or from the EEZ
when landing in a state that implements
measures not approved by the ASMFC.

(iii) After considering public
comment, the Regional Administrator
will publish a final rule in the Federal
Register to implement either the state
specific conservation equivalency
measures or coastwide measures to
ensure that the applicable specified
target is not exceeded.

(iv) The ASMFC may allow states
assigned the precautionary default
measures to resubmit revised
management measures. The ASMFC
will detail the procedures by which the
state can develop alternate measures.
The ASMFC will notify the Regional
Administrator of any resubmitted state
proposals approved subsequent to
publication of the final rule and the

Regional Administrator will publish a
document in the Federal Register to
notify the public.

* * * * *

m 4.In §648.104, revise the section
heading and paragraphs (b) and (c) to
read as follows:

§648.104 Summer flounder size
requirements.
* * * * *

(b) Party/charter permitted vessels
and recreational fishery participants.
The minimum size for summer flounder
is 19 inches (48.3 cm) total length for all
vessels that do not qualify for a summer
flounder moratorium permit under
§ 648.4(a)(3), and charter boats holding
a summer flounder moratorium permit
if fishing with more than three crew
members, or party boats holding a
summer flounder moratorium permit if
fishing with passengers for hire or
carrying more than five crew members,
unless otherwise specified in the
conservation equivalency regulations at
§648.107. If conservation equivalency is
not in effect in any given year,
possession of smaller (or larger, if
applicable) summer flounder harvested
from state waters is allowed for state-
only permitted vessels when transiting
Federal waters within the Block Island
Sound Transit Area provided they
follow the provisions at § 648.111 and
abide by state regulations.

(c) Measurement. The size limits in
this section apply to whole fish or to
any part of a fish found in possession,
e.g., fillets, except that party and charter
vessels fishing exclusively in state
waters possessing valid state permits
authorizing filleting at sea may possess
fillets smaller than the size specified if
all state requirements are met.

m 5. Revise § 648.105 to read as follows:

§648.105 Summer flounder recreational
fishing season.

No person may fish for summer
flounder in the EEZ from May 15
through September 15 unless that
person is the owner or operator of a
fishing vessel issued a commercial
summer flounder moratorium permit, or
is issued a summer flounder dealer
permit, or unless otherwise specified in
the conservation equivalency measures
at §648.107. Persons aboard a
commercial vessel that is not eligible for
a summer flounder moratorium permit
are subject to this recreational fishing
season. This time period may be
adjusted pursuant to the procedures in
§648.102. Possession of summer
flounder harvested from state waters
during this time is allowed for state-
only permitted vessels when transiting
Federal waters within the Block Island
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Sound Transit Area provided they
follow the provisions at § 648.111 and
abide by state regulations.

m 6. In § 648.106, revise paragraph (a) to
read as follows:

§648.106 Summer flounder possession
restrictions.

(a) Party/charter and recreational
possession limits. No person shall
possess more than four summer
flounder in, or harvested from, the EEZ,
per trip unless that person is the owner
or operator of a fishing vessel issued a
summer flounder moratorium permit, or
is issued a summer flounder dealer
permit, or unless otherwise specified in
the conservation equivalency measures
at §648.107. Persons aboard a
commercial vessel that is not eligible for
a summer flounder moratorium permit
are subject to this possession limit. The
owner, operator, and crew of a charter
or party boat issued a summer flounder
moratorium permit are subject to the
possession limit when carrying
passengers for hire or when carrying
more than five crew members for a party
boat, or more than three crew members
for a charter boat. This possession limit
may be adjusted pursuant to the
procedures in § 648.102. Possession of
summer flounder harvested from state
waters above this possession limit is
allowed for state-only permitted vessels
when transiting Federal waters within
the Block Island Sound Transit Area
provided they follow the provisions at
§648.111 and abide by state regulations.

* * * * *

m 7.In § 648.107, revise paragraphs (a)
introductory text and (b) to read as
follows:

§648.107 Conservation equivalent
measures for the summer flounder fishery.
(a) The Regional Administrator has
determined that the recreational fishing
measures proposed to be implemented

by the states of Maine through North
Carolina for 2019 are the conservation
equivalent of the season, size limits, and
possession limit prescribed in
§§648.104(b), 648.105, and 648.106.
This determination is based on a
recommendation from the Summer
Flounder Board of the Atlantic States
Marine Fisheries Commission.

* * * * *

(b) Federally permitted vessels subject
to the recreational fishing measures of
this part, and other recreational fishing
vessels registered in states and subject
to the recreational fishing measures of
this part, whose fishery management
measures are not determined by the
Regional Administrator to be the
conservation equivalent of the season,

size limits and possession limit
prescribed in §§ 648.102, 648.103(b),
and 648.105(a), respectively, due to the
lack of, or the reversal of, a conservation
equivalent recommendation from the
Summer Flounder Board of the Atlantic
States Marine Fisheries Commission
shall be subject to the following
precautionary default measures:
Season—July 1 through August 31;
minimum size—20 inches (50.8 cm);
and possession limit—two fish.

m 8. Add § 648.111 to subpart G to read
as follows:

§648.111 Block Island Sound Transit Area.

(a) Vessels not issued a summer
flounder Federal moratorium or party/
charter permit, and recreational fishing
participants fishing exclusively in state
waters may transit with summer
flounder harvested from state waters on
board through Federal waters of the EEZ
within Block Island Sound, north of a
line connecting Montauk Light,
Montauk Point, NY, and Block Island
Southeast Light, Block Island, RI; and
west of a line connecting Point Judith
Light, Point Judith, RI, and Block Island
Southeast Light, Block Island, RI.
Within this area, possession of summer
flounder is permitted regardless of the
minimum or maximum size (as
applicable), possession limit, and
seasons outlined in §§648.104, 648.105,
and 648.106, provided no fishing takes
place from the vessel while in Federal
waters of the EEZ, the vessel complies
with state regulations, and is in
continuous transit. During such transit
through this area, commercial gear must
be stowed in accordance with the
definition of “‘not available for
immediate use” found at §648.2, and
party/charter vessels and recreational
participants must have all bait and
hooks removed from fishing rods, and
any summer flounder on board must be
stored in a cooler or container.

(b) The requirements of this transit
zone are not necessary or applicable for
recreational fishery participants during
years when conservation equivalency
has been adopted under § 648.107
conservation equivalency measures and
recreational Federal measures are
waived.

m 9. In § 648.126, revise paragraph (b) to
read as follows:

§648.126 Scup minimum fish sizes.
* * * * *

(b) Party/Charter permitted vessels
and recreational fishery participants.
The minimum size for scup is 9 inches
(22.9 cm) total length for all vessels that
do not have a scup moratorium permit,
or for party and charter vessels that are
issued a scup moratorium permit but are

fishing with passengers for hire, or
carrying more than three crew members
if a charter boat, or more than five crew
members if a party boat. However,
possession of smaller scup harvested
from state waters is allowed for state-
only permitted vessels when transiting
Federal waters within the Block Island
Sound Transit Area provided they
follow the provisions at § 648.131 and

abide by state regulations.
* * * * *

m 10. Revise § 648.127 to read as
follows:

§648.127 Scup recreational fishing
season.

Fishermen and vessels that are not
eligible for a scup moratorium permit
under § 648.4(a)(6), may possess scup
year-round, subject to the possession
limit specified in § 648.128(a). The
recreational fishing season may be
adjusted pursuant to the procedures in
§648.122. Should the recreational
fishing season be modified, non-
federally scup permitted vessels abiding
by state regulations may transit with
scup harvested from state waters on
board through the Block Island Sound
Transit Area following the provisions
outlined in § 648.131.

m 11. In § 648.128, revise paragraph (a)
to read as follows:

§648.128 Scup possession restrictions.

(a) Party/Charter and recreational
possession limits. No person shall
possess more than 50 scup in, or
harvested from, per trip the EEZ unless
that person is the owner or operator of
a fishing vessel issued a scup
moratorium permit, or is issued a scup
dealer permit. Persons aboard a
commercial vessel that is not eligible for
a scup moratorium permit are subject to
this possession limit. The owner,
operator, and crew of a charter or party
boat issued a scup moratorium permit
are subject to the possession limit when
carrying passengers for hire or when
carrying more than five crew members
for a party boat, or more than three crew
members for a charter boat. This
possession limit may be adjusted
pursuant to the procedures in § 648.122.
However, possession of scup harvested
from state waters above this possession
limit is allowed for state-only permitted
vessels when transiting Federal waters
within the Block Island Sound Transit
Area provided they follow the
provisions at § 648.131 and abide by

state regulations.
* * * * *

m 12. Add §648.131 to subpart H to read
as follows:
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§648.131 Block Island Sound Transit Area.

Vessels not issued a scup Federal
moratorium or party/charter permit, and
recreational fishing participants fishing
exclusively in state waters may transit
with scup harvested from state waters
on board through Federal waters of the
EEZ within Block Island Sound, north
of a line connecting Montauk Light,
Montauk Point, NY, and Block Island
Southeast Light, Block Island, RI; and
west of a line connecting Point Judith
Light, Point Judith, RI, and Block Island
Southeast Light, Block Island, RI.
Within this area, possession of scup is
permitted regardless of the minimum
size, possession limit, and seasons
outlined in §§648.126, 648.127, and
648.128, provided no fishing takes place
from the vessel while in Federal waters
of the EEZ, the vessel complies with
state regulations, and is in continuous
transit. During such transit through this
area, commercial gear must be stowed in
accordance with the definition of “not
available for immediate use” found at
§648.2, and party/charter vessels and
recreational participants must have all
bait and hooks removed from fishing
rods, and any scup on board must be
stored in a cooler or container.

m 13. Revise § 648.142 to read as
follows:

§648.142 Black sea bass specifications.

(a) Commercial quota, recreational
landing limit, research set-aside, and
other specification measures. The Black
Sea Bass Monitoring Committee will
recommend to the Demersal Species
Committee of the MAFMC and the
ASMFC, through the specification
process, for use in conjunction with the
ACL and ACT, sector-specific research
set-asides, estimates of the sector-related
discards, a recreational harvest limit, a
commercial quota, along with other
measures, as needed, that are projected
to ensure the sector-specific ACL for an
upcoming year or years will not be
exceeded. The following measures are to
be considered by the Black Sea Bass
Monitoring Committee:

(1) Research quota set from a range of
0 to 3 percent of the maximum allowed.

(2) A commercial quota, allocated
annually.

(3) A commercial possession limit for
all moratorium vessels, with the
provision that these quantities be the
maximum allowed to be landed within
a 24-hour period (calendar day).

(4) Commercial minimum fish size.

(5) Minimum mesh size in the codend
or throughout the net and the catch
threshold that will require compliance
with the minimum mesh requirement.

(6) Escape vent size.

(7) A recreational possession limit set
after the reduction for research quota.

(8) Recreational minimum and/or
maximum fish size.

(9) Recreational season.

(10) Recreational state conservation
equivalent and precautionary default
measures utilizing possession limits,
minimum fish sizes, and/or seasons set
after reductions for research quota.

(11) Restrictions on gear other than
otter trawls and pots or traps.

(12) Total allowable landings on an
annual basis for a period not to exceed
3 years.

(13) Changes, as appropriate, to the
SBRM, including the CV-based
performance standard, the means by
which discard data are collected/
obtained, fishery stratification, the
process for prioritizing observer sea-day
allocations, reports, and/or industry-
funded observers or observer set aside
programs.

(14) Modification of the existing AM
measures and ACT control rules utilized
by the Black Sea Bass Monitoring
Committee.

(b) Specification fishing measures.
The Demersal Species Committee shall
review the recommendations of the
Black Sea Bass Monitoring Committee.
Based on these recommendations and
any public comment, the Demersal
Species Committee shall make its
recommendations to the MAFMC with
respect to the measures necessary to
assure that the sector-specific ACLs for
an upcoming fishing year or years will
not be exceeded. The MAFMC shall
review these recommendations and,
based on the recommendations and
public comment, make
recommendations to the Regional
Administrator with respect to the
measures necessary to assure that sector
ACLs are not exceeded. Included in the
recommendation will be supporting
documents, as appropriate, concerning
the environmental and economic
impacts of the final rule. The Regional
Administrator will review these
recommendations and any
recommendations of the ASMFC. After
such review, the Regional Administrator
will publish a proposed rule in the
Federal Register to implement a
commercial quota, a recreational harvest
limit, and additional management
measures for the commercial fishery.

(c) Distribution of annual commercial
quota. The black sea bass commercial
quota will be allocated on a coastwide
basis.

(d) Recreational specification
measures. The Demersal Species
Committee shall review the
recommendations of the Black Sea Bass
Monitoring Committee. Based on these

recommendations and any public
comment, the Demersal Species
Committee shall recommend to the
MAFMC and ASMFC measures that are
projected to ensure the recreational ACL
for an upcoming fishing year or years
will not be exceeded. The MAFMC shall
review these recommendations and,
based on the recommendations and any
public comment, recommend to the
Regional Administrator measures that
are projected to ensure the recreational
ACL for an upcoming fishing year or
years will not be exceeded. The
MAFMC’s recommendations must
include supporting documentation, as
appropriate, concerning the
environmental and economic impacts of
the recommendations. The MAFMC and
the ASMFC will recommend that the
Regional Administrator implement
either:

(1) Coastwide measures. Annual
coastwide management measures that
constrain the recreational black sea bass
fishery to the recreational harvest limit,
or

(2) Conservation equivalent measures.
Individual states, or regions formed
voluntarily by adjacent states (i.e.,
multi-state conservation equivalency
regions), may implement different
combinations of minimum and/or
maximum fish sizes, possession limits,
and closed seasons that achieve
equivalent conservation as the
coastwide measures. Each state or multi-
state conservation equivalency region
may implement measures by mode or
area only if the proportional standard
error of recreational landing estimates
by mode or area for that state is less
than 30 percent.

(i) After review of the
recommendations, the Regional
Administrator will publish a proposed
rule in the Federal Register as soon as
possible to implement the overall
percent adjustment in recreational
landings required for the fishing year,
and the ASMFC’s recommendation
concerning conservation equivalency,
the precautionary default measures, and
coastwide measures.

(i) The ASMFC will review
conservation equivalency proposals and
determine whether or not they achieve
the necessary adjustment to recreational
landings. The ASMFC will provide the
Regional Administrator with the
individual state and/or multi-state
region conservation measures for the
approved state and/or multi-state region
proposals and, in the case of
disapproved state and/or multi-state
region proposals, the precautionary
default measures that should be applied
to a state or region. At the request of the
ASMFGC, precautionary default measures
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would apply to federally permitted
party/charter vessels and other
recreational fishing vessels harvesting
summer flounder in or from the EEZ
when landing in a state that implements
measures not approved by the ASMFC.

(iii) After considering public
comment, the Regional Administrator
will publish a final rule in the Federal
Register to implement either the state
specific conservation equivalency
measures or coastwide measures to
ensure that the applicable specified
target is not exceeded.

(iv) The ASMFC may allow states
assigned the precautionary default
measures to resubmit revised
management measures. The ASMFC
will detail the procedures by which the
state can develop alternate measures.
The ASMFC will notify the Regional
Administrator of any resubmitted state
proposals approved subsequent to
publication of the final rule and the
Regional Administrator will publish a
document in the Federal Register to
notify the public.

(e) Research quota. See § 648.22(g).

m 14.In § 648.144, revise paragraph
(a)(1)(ii) to read as follows:

§648.144 Black sea bass gear restrictions.

(a) * x %

(1) * *x %

(ii) Mesh sizes shall be measured
pursuant to the procedure specified in
§648.108(a)(2).

* * * * *

m 15. In § 648.145, revise paragraph (a)
to read as follows:

§648.145 Black sea bass possession limit.

(a) During the recreational fishing
season specified at § 648.146, no person
shall possess more than 15 black sea
bass in, or harvested from, per trip the
EEZ unless that person is the owner or
operator of a fishing vessel issued a
black sea bass moratorium permit, or is
issued a black sea bass dealer permit,
unless otherwise specified in the
conservation equivalent measures
described in §648.148(d)(2). Persons
aboard a commercial vessel that is not
eligible for a black sea bass moratorium
permit may not retain more than 15
black sea bass during the recreational
fishing season specified at § 648.146.
The owner, operator, and crew of a
charter or party boat issued a black sea
bass moratorium permit are subject to
the possession limit when carrying
passengers for hire or when carrying
more than five crew members for a party
boat, or more than three crew members
for a charter boat. This possession limit
may be adjusted pursuant to the
procedures in § 648.142. However,

possession of black sea bass harvested
from state waters above this possession
limit is allowed for state-only permitted
vessels when transiting Federal waters
within the Block Island Sound Transit
Area provided they follow the
provisions at § 648.150 and abide by

state regulations.
* * * * *

m 16. Revise § 648.146 to read as
follows:

§648.146 Black sea bass recreational
fishing season.

Vessels that are not eligible for a black
sea bass moratorium permit under
§648.4(a)(7), and fishermen subject to
the possession limit specified in
§ 648.145(a), may only possess black sea
bass from February 1 through February
28, May 15 through December 31, unless
otherwise specified in the conservation
equivalent measures described in
§648.1542(d)(2)or unless this time
period is adjusted pursuant to the
procedures in § 648.142. However,
possession of black sea bass harvested
from state waters outside of this season
is allowed for state-only permitted
vessels when transiting Federal waters
within the Block Island Sound Transit
Area provided they follow the
provisions at § 648.151 and abide by
state regulations.

m 17.In §648.147, revise the section
heading and paragraphs (b) and (c) to
read as follows:

§648.147 Black sea bass size
requirements.
* * * * *

(b) Party/Charter permitted vessels
and recreational fishery participants.
The minimum fish size for black sea
bass is 12.5 inches (31.75 cm) total
length for all vessels that do not qualify
for a black sea bass moratorium permit,
and for party boats holding a black sea
bass moratorium permit, if fishing with
passengers for hire or carrying more
than five crew members, and for charter
boats holding a black sea bass
moratorium permit, if fishing with more
than three crew members, unless
otherwise specified in the conservation
equivalent measures as described in
§648.142(d)(2). However, possession of
smaller black sea bass harvested from
state waters is allowed for state-only
permitted vessels when transiting
Federal waters within the Block Island
Sound Transit Area provided they
follow the provisions at § 648.151 and
abide by state regulations.

(c) The size limits in this section
applies to the whole fish or any part of
a fish found in possession (e.g., fillets),
except that party or charter vessels
fishing exclusively in state waters

possessing valid black sea bass state
permits authorizing filleting at sea may
possess fillets smaller than the size
specified if skin remains on the fillet
and all other state requirements are met.

m 18. Add §648.150 to subpart I to read
as follows:

§648.150 Block Island Sound Transit
Zone.

(a) Vessels not issued a black sea bass
Federal moratorium or party/charter
permit, and recreational fishing
participants fishing exclusively in state
waters may transit with black sea bass
harvested from state waters on board
through Federal waters of the EEZ
within Block Island Sound, north of a
line connecting Montauk Light,
Montauk Point, NY, and Block Island
Southeast Light, Block Island, RI; and
west of a line connecting Point Judith
Light, Point Judith, RI, and Block Island
Southeast Light, Block Island, RI
Within this area, possession of black sea
bass is permitted regardless of the
minimum and/or maximum (as
applicable) size, possession limit, and
seasons outlined in §§648.145, 648.146,
and 648.147, provided no fishing takes
place from the vessel while in Federal
waters of the EEZ, the vessel complies
with state regulations, and is in
continuous transit. During such transit
through this area, commercial gear must
be stowed in accordance with the
definition of “not available for
immediate use” found at §648.2, and
party/charter vessels and recreational
participants must have all bait and
hooks removed from fishing rods, and
any black sea bass on board must be
stored in a cooler or container.

(b) The requirements of this transit
zone are not necessary or applicable for
recreational fishery participants during
years when conservation equivalency
has been adopted under conservation
equivalency measures and recreational
Federal measures are waived.

[FR Doc. 201925619 Filed 11-27-19; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No: 181031994-9022-02]
RTID 0648-XX033

Fisheries of the Northeastern United
States; Atlantic Herring Fishery; 2019
Management Area 1A Sub-Annual
Catch Limit Harvested

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: Effective on November 27,
2019, NMFS is closing the directed
fishery for Herring Management Area
1A, based on a projection that a
threshold catch amount for that
management area has been reached.
Beginning November 27, 2019, through
December 31, 2019, no person may, or
attempt to fish for, possess, transfer,
receive, land, or sell more than 2,000 lb
(907.2 kg) of Atlantic herring per trip or
calendar day in or from Management
Area 1A from a vessel issued and
holding a valid Federal herring permit.
For the duration of this action, federally
permitted dealers may not possess or
receive, or attempt to possess or receive,
more than 2,000 1b (907.2 kg) of herring
from Management Area 1A per trip or
calendar day from vessels issued and
holding a valid Federal herring permit.
This action is necessary to comply with
the regulations implementing the
Atlantic herring Fishery Management
Plan and is intended to prevent
overharvest of herring in Management
Area 1A.

DATES: Effective 00:01 hr local time,
November 27, 2019, through 24:00 local
time, December 31, 2019.

FOR FURTHER INFORMATION CONTACT:
Daniel Luers, Fishery Management
Specialist, (978) 282—8457.
SUPPLEMENTARY INFORMATION: The
Regional Administrator of NMFS for the
Greater Atlantic Region monitors the
herring fishery catch in each of the
management areas based on vessel and
dealer reports, state data, and other
available information. The regulations at
50 CFR 648.201 require that when the
Regional Administrator projects that

herring catch will reach 92 percent of
the Sub-Annual Catch Limit (sub-ACL)
allocated in Management Area 1A
designated in the Atlantic Herring
Fishery Management Plan (FMP),
through notification in the Federal
Register, NMFS must prohibit for the
remainder of the fishing year, vessels
from fishing for, possessing,
transferring, receiving, landing, or
selling, or attempting to fish for,
possess, transfer, receive, land or sell,
more than 2,000 1b (907.2 kg) of herring
per trip or calendar day in or from the
specified management area from a
vessel issued and holding a valid
Federal herring permit.

The Regional Administrator has
projected, based on vessel and dealer
reports, state data, and other available
information, that the herring fleet will
have caught 92 percent of the herring
sub-ACL allocated to Management Area
1A by November 27, 2019. Therefore,
effective 00:01 hr local time, November
27, 2019, no person may, or attempt to,
fish for, possess, transfer, receive, land,
or sell more than 2,000 1b (907.2 kg) of
herring per trip or calendar day, in or
from Management Area 1A, through
December 31, 2019, from a vessel issued
or holding a valid Federal herring
permit. Vessels that have entered port
before 00:01 hr local time, November 27,
2019, may land and sell more than 2,000
Ib (907.2 kg) of herring from Area 1A
from that trip. A vessel may transit
through Area 1A with more than 2,000
Ib (907.2 kg) of herring on board,
provided all herring was caught outside
of Area 1A and all fishing gear is stowed
and not available for immediate use as
defined by § 648.2. All herring vessels
must land in accordance with state
landing restrictions.

Effective 00:01 hr local time,
November 27, 2019, through 24:00 hr
local time, December 31, 2019, federally
permitted dealers may not purchase,
possess, receive, sell, barter, trade or
transfer, or attempt to purchase, possess,
receive, sell, barter, trade or transfer
more than 2,000 1b (907.2 kg) of herring
per trip or calendar day from
Management Area 1A from a vessel
issued and holding a valid Federal
herring permit, unless it is from a trip
landed by a vessel that entered port
before 00:01 hr local time, November 27,
2019, and that catch is landed in
accordance with state regulations.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

NMFS finds good cause pursuant to 5
U.S.C. 553(b)(3)(B) to waive prior notice
and the opportunity for public comment
because it would be contrary to the
public interest and impracticable.
Further, in accordance with 5 U.S.C
553(d)(3), NMFS also finds good cause
to waive the 30-day delayed
effectiveness. NMFS is required by
Federal regulation to put in place a
2,000-1b (907.2-kg) herring trip limit for
Management Area 1A through December
31, 2019, when 92 percent of the area
quota is harvested. The 2019 herring
fishing year opened on January 1, 2019,
and Management Area 1A opened to
fishing June 1, 2019. Data indicating the
herring fleet will have landed at least 92
percent of the 2019 sub-ACL allocated
to Management Area 1A have only
recently become available. Once
available data supports projecting that
92 percent of the sub-ACL will be
caught, regulations at § 648.201(a)
require NMFS to close the directed
fishery and impose a trip and calendar
day limit to ensure that herring vessels
do not exceed the 2019 sub-ACL
allocated to Management Area 1A. High-
volume catch and landings in this
fishery increase total catch relative to
the sub-ACL quickly, especially in this
fishing year where annual catch limits
are unusually low. If implementation of
this closure is delayed to solicit prior
public comment, the sub-ACL for
Management Area 1A for this fishing
year will likely be exceeded, thereby
undermining the conservation
objectives of the FMP. If sub-ACLs are
exceeded, the excess must also be
deducted from a future sub-ACL and
would reduce future fishing
opportunities. In addition, the public
had prior notice and full opportunity to
comment on this process when these
provisions were put in place. The public
expects these actions to occur in a
timely way consistent with the fishery
management plan’s objectives.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 25, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-25926 Filed 11-26-19; 4:15 pm]
BILLING CODE 3510-22-P
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 722

RIN 3133—-AE98

Real Estate Appraisals
AGENCY: National Credit Union
Administration (NCUA).

ACTION: Notice of proposed rulemaking
and request for comment.

SUMMARY: The NCUA Board (Board)
proposes to amend the agency’s
regulation requiring appraisals for
certain real estate-related transactions.
The proposed rule would increase the
threshold level below which appraisals
would not be required for residential
real estate-related transactions from
$250,000 to $400,000. Consistent with
the requirement for other transactions
that fall below applicable appraisal
thresholds, federally insured credit
unions (FICUs) would be required to
obtain written estimates of market value
of the real estate collateral that is
consistent with safe and sound banking
practices in lieu of an appraisal. For
easier reference, the proposed rule
would explicitly incorporate the
existing statutory requirement that
appraisals be subject to appropriate
review for compliance with the Uniform
Standards of Professional Appraisal
Practice (USPAP). This proposal is
consistent with the final rule, effective
on October 9, 2019, issued by the Board
of Governors of the Federal Reserve
System, the Federal Deposit Insurance
Corporation, and the Office of the
Comptroller of the Currency (other
banking agencies) that increases the
threshold level at or below which
appraisals are not required for
residential real estate transactions from
$250,000 to $400,000.

DATES: Comments must be received on
or before January 28, 2020.

ADDRESSES: You may submit written
comments, identified by RIN 3133—
AE98, by any of the following methods

(Please send comments by one method
only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(703) 518—-6319. Include
“[Your Name]—Comments on Proposed
Rule: Real Estate Appraisals” in the
transmittal.

o Mail: Address to Gerard Poliquin,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314-
3428.

e Hand Delivery/Courier: Same as
mail address.

Public Inspection: You may view all
public comments on the Federal
eRulemaking Portal at http://
www.regulations.gov as submitted,
except for those we cannot post for
technical reasons. NCUA will not edit or
remove any identifying or contact
information from the public comments
submitted. You may inspect paper
copies of comments in NCUA’s law
library at 1775 Duke Street, Alexandria,
Virginia 22314, by appointment
weekdays between 9 a.m. and 3 p.m. To
make an appointment, call (703) 518—
6546 or send an email to OGCMail@
ncua.gov.

FOR FURTHER INFORMATION CONTACT:

Technical information: Kenneth
Acuiia, Senior Credit Specialist,
(703)518-6613, Office of Examination
and Insurance.

Legal information: Rachel Ackmann,
Senior Staff Attorney, (703) 518-6540,
Office of General Counsel.

Address: National Credit Union
Administration, 1775 Duke Street,
Alexandria, VA 22314.

SUPPLEMENTARY INFORMATION:
I. Introduction

The Board proposes to increase the
threshold level below which appraisals
would not be required for real estate-
related financial transactions secured by
a single 1-to-4 family residential
property (residential real estate
transactions) from $250,000 to $400,000
(residential threshold). The proposal
would continue to require written
estimates of market value that are
consistent with safe and sound business
practices for transactions exempted
from the appraisal requirement by the
increased threshold. The proposal to
raise the residential threshold is based
on consideration of available

information on residential real estate
transactions, supervisory experience,
and comments received from the public
in connection with the July 2019 NCUA
rulemaking on real estate appraisals
(July 2019 real estate appraisal rule) in
which the Board specifically asked
about increasing the threshold for
residential real estate transactions.?
Generally, credit union-related
commenters to the July 2019 real estate
appraisal rule supported increasing the
residential real estate threshold. The
Board believes that the proposed
increase to the residential threshold
would reduce burden in a manner that
is consistent with federal public policy
interests in real estate-related financial
transactions and the safety and
soundness of FICUs.

The Board has long recognized that
the valuation information provided by
appraisals and written estimates of
market value assists FICUs in making
informed lending decisions and
mitigating risk. The Board also
recognizes the role that appraisers play
in helping to ensure a safe and sound
real estate lending process. However,
the Board is aware the cost and time of
obtaining an appraisal can result in
delays and higher expenses for both
FICUs and borrowers. The Board also
acknowledges that appraisals can
provide protection to consumers by
facilitating the informed use of credit
and helping to ensure that the estimated
value of the property supports the loan
amount. However, written estimates of
market value have provided these
benefits for FICUs and borrowers for
transactions below the current $250,000
threshold.

Under Title XI of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (Title XI),2 the
NCUA must receive Consumer Financial
Protection Bureau (CFPB) concurrence
that the proposed residential threshold
level provides reasonable protection for
consumers who purchase ‘“1-4 unit
single-family residences.” 3
Accordingly, the NCUA is consulting
with the CFPB regarding the proposed
residential threshold increase and will
continue this consultation in developing
a final rule. The Board notes that on
August 5, 2019, the CFPB concurred

183 FR 49857 (Oct. 3, 2018) and 84 FR 35525
(July 24, 2019).

212 U.S.C. 3331 et seq.

312 U.S.C. 3341(b).


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:OGCMail@ncua.gov
mailto:OGCMail@ncua.gov
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that the other banking agencies’
residential appraisal final rule’s
threshold of $400,000 provides
reasonable protection for consumers
who purchase “1-4 unit single-family
residences.” 4

II. Legal Authority

Title XI directs each federal financial
institutions regulatory agency ® to
require regulated institutions to obtain
appraisals meeting minimum standards
for certain real estate-related
transactions. The purpose of Title XI is
to protect federal financial and public
policy interests © in real estate-related
transactions 7 by requiring that real
estate appraisals used in connection
with federally related transactions (Title
XTI appraisals) be performed in
accordance with uniform standards, by
individuals whose competency has been
demonstrated, and whose professional
conduct will be subject to effective
supervision.?

Title XI directs the NCUA to prescribe
appropriate standards for Title XI
appraisals under the NCUA’s
jurisdiction, including, at a minimum
that Title XI appraisals be: (1) Performed
in accordance with USPAP; (2) written
appraisals, as defined by the statute; and
(3) subject to appropriate review for
compliance with USPAP.? All federally
related transactions must have a Title XI
appraisal.

4 Concurrence applied to the threshold, and the
CFPB took no position with respect to any other
aspect of the other banking agencies’ residential
appraisal final rule. See, https://
files.consumerfinance.gov/f/documents/cfpb_firrea-
concurrence_2019_08.pdf.

5 “Federal financial institutions regulatory
agencies” mean the Board of Governors of the
Federal Reserve System; the Federal Deposit
Insurance Corporation (FDIC); the Office of the
Comptroller of the Currency, Treasury (OCC); the
NCUA, and, formerly, the Office of Thrift
Supervision. 12 U.S.C. 3350(6).

6 These interests include those stemming from the
federal government’s roles as regulator and deposit
insurer of financial institutions that engage in real
estate lending and investment, guarantor or lender
on mortgage loans, and as a direct party in real
estate-related financial transactions. These federal
financial and public policy interests have been
described in predecessor legislation and
accompanying congressional reports. See Real
Estate Appraisal Reform Act of 1988, H.R. Rep. No.
100-1001, pt. 1, at 19 (1988); 133 Cong. Rec. 33047—
33048 (1987).

7 A real estate-related financial transaction is
defined as any transaction that involves: (i) The
sale, lease, purchase, investment in or exchange of
real property, including interests in property, or
financing thereof; (ii) the refinancing of real
property or interests in real property; and (iii) the
use of real property or interests in real property as
security for a loan or investment, including
mortgage-backed securities. 12 U.S.C. 3350(5).

812 U.S.C. 3331.

912 U.S.C. 3339. The NCUA'’s Title XI appraisal
regulations apply to transactions entered into by the
NCUA or by FICUs. 12 CFR 722.1(b).

Title XI defines a “federally related
transaction” as a real estate-related
financial transaction that is regulated or
engaged in by a federal financial
institutions regulatory agency and
requires the services of an appraiser.1°
The NCUA has authority to determine
those real estate-related financial
transactions that do not require the
services of a state-certified or state-
licensed appraiser and are therefore
exempt from the appraisal requirements
of Title XI. Such exempt real estate-
related financial transactions are not
federally related transactions under the
statutory or regulatory definitions
because they are not required to have
Title XI appraisals.1?

The NCUA has exercised this
authority by exempting several
categories of real estate-related financial
transactions from the Title XI appraisal
requirements, including transactions at
or below certain designated dollar
thresholds.12 The NCUA has
determined that these categories of
transactions do not require appraisals by
state-certified or state-licensed
appraisers in order to protect federal
financial and public policy interests or
to satisfy principles of safety and
soundness.

Title XI expressly authorizes the
NCUA to establish dollar threshold
levels at or below which Title XI
appraisals are not required if: (1) The
NCUA determines, in writing, that the
threshold does not represent a threat to
the safety and soundness of financial
institutions; and (2) the NCUA receives
concurrence from the CFPB that such
threshold level provides reasonable
protection for consumers who purchase
““1—4 unit single-family residences.” 13
As noted above, transactions below the
threshold level are exempt from the
Title XI appraisal requirements and thus
are not federally related transactions.

III. Background

A. The Other Banking Agencies’
Residential Real Estate Appraisal
Rulemaking

The other banking agencies issued a
final rule on October 8, 2019, to amend
their appraisal regulations to increase
the threshold level at or below which
appraisals would not be required for
residential real estate-related
transactions from $250,000 to $400,000
(other banking agencies’ residential
appraisal final rule).14 The other

1012 U.S.C. 3350(4) (defining “federally related
transaction”).

11 See 59 FR 29482 (June 7, 1994).

12 See 12 CFR 722.3(a).

1312 U.S.C. 3341(b).

1484 FR 53579 (Oct. 8, 2019).

banking agencies’ residential appraisal
final rule, consistent with the
requirement for other transactions that
fall below applicable thresholds,
requires regulated institutions to obtain
an evaluation of the real property
collateral that is consistent with safe
and sound banking practices instead of
an appraisal. The other banking
agencies’ residential appraisal final rule,
pursuant to the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act),15 amends the other
banking agencies’ appraisal regulations
to require regulated institutions to
subject appraisals for federally related
transactions to appropriate review for
compliance with USPAP.

B. Purpose of the Proposed Rule

The Board is proposing to increase the
appraisal threshold for residential real
estate transactions in an effort to reduce
regulatory burden, while maintaining
federal public policy interests in real
estate-related transactions and the safety
and soundness of FICUs. To consider
the probable effect on burden reduction,
the NCUA assessed the potential impact
of the proposed threshold increase on
regulated transactions.1® The NCUA
estimates that setting the appraisal
threshold at $400,000 would continue to
exempt the majority of residential real
estate transactions from the NCUA’s
residential real estate appraisal
requirement. The increase in the
number of loans that would no longer
require appraisals, as compared to the
current $250,000 threshold, would
provide meaningful burden reduction
for FICUs. The impact of the threshold
change is discussed in more detail in
section “IV. Proposed Rule.”

Some commenters to the July 2019
real estate appraisal rule (commenters)
noted that obtaining an appraisal for a
real estate transaction adds to the cost
of the transaction, which is often passed
on to the borrower. In addition, the need
for an appraisal can delay the closing of
a transaction when an appraiser cannot
complete the appraisal timely. Thus,

15 Dodd-Frank Act, § 1473(e), Public Law 111—
203, 124 Stat. 1376, 2191. USPAP is written and
interpreted by the Appraisal Standards Board of the
Appraisal Foundation. USPAP contains generally
recognized ethical and performance standards for
the appraisal profession in the United States,
including real estate, personal property, and
business appraisals. See http://www.appraisal
foundation.org/imis/TAF/Standards/Appraisal_
Standards/Uniform_Standards_of_Professional_
Appraisal_Practice/TAF/
USPAP.aspx?hkey=a6420a67-dbfa-41b3-9878-
fac35923d2af.

16 Regulated transactions are residential mortgage
originations by NCUA-insured institutions that
were not sold to the government-sponsored
enterprises or otherwise insured or guaranteed by
a U.S. government agency.


http://www.appraisalfoundation.org/imis/TAF/Standards/Appraisal_Standards/Uniform_Standards_of_Professional_Appraisal_Practice/TAF/USPAP.aspx?hkey=a6420a67-dbfa-41b3-9878-fac35923d2af
http://www.appraisalfoundation.org/imis/TAF/Standards/Appraisal_Standards/Uniform_Standards_of_Professional_Appraisal_Practice/TAF/USPAP.aspx?hkey=a6420a67-dbfa-41b3-9878-fac35923d2af
http://www.appraisalfoundation.org/imis/TAF/Standards/Appraisal_Standards/Uniform_Standards_of_Professional_Appraisal_Practice/TAF/USPAP.aspx?hkey=a6420a67-dbfa-41b3-9878-fac35923d2af
http://www.appraisalfoundation.org/imis/TAF/Standards/Appraisal_Standards/Uniform_Standards_of_Professional_Appraisal_Practice/TAF/USPAP.aspx?hkey=a6420a67-dbfa-41b3-9878-fac35923d2af
http://www.appraisalfoundation.org/imis/TAF/Standards/Appraisal_Standards/Uniform_Standards_of_Professional_Appraisal_Practice/TAF/USPAP.aspx?hkey=a6420a67-dbfa-41b3-9878-fac35923d2af
http://www.appraisalfoundation.org/imis/TAF/Standards/Appraisal_Standards/Uniform_Standards_of_Professional_Appraisal_Practice/TAF/USPAP.aspx?hkey=a6420a67-dbfa-41b3-9878-fac35923d2af
https://files.consumerfinance.gov/f/documents/cfpb_firrea-concurrence_2019_08.pdf
https://files.consumerfinance.gov/f/documents/cfpb_firrea-concurrence_2019_08.pdf
https://files.consumerfinance.gov/f/documents/cfpb_firrea-concurrence_2019_08.pdf
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reducing regulatory burden by
increasing the appraisal threshold for
residential real estate transactions may
provide both transaction cost and time
savings for FICUs and borrowers.

Cost and Time Estimates

As discussed above, and as noted in
the preamble to the other banking
agencies’ residential appraisal final rule,
written estimates of market value
generally cost less than Title XI
appraisals for the same properties. The
United States Department of Veterans
Affairs’ appraisal fee schedule 17 for a
single-family residence reflects that the
cost of an appraisal generally ranges
from $375 to $900, depending on the
location of the property. Information
available on the cost of written
estimates of market value and appraisals
suggests that there could be cost savings
for FICUs and borrowers where a
written estimate of market value, as
opposed to an appraisal, is obtained.

The Board also considered the
amount of time it takes for lenders to
receive a completed appraisal. The time
it takes to complete a written estimate
of market value may often be shorter
than the time it takes to receive a Title
XI appraisal, particularly in rural areas.
As described in the Interagency
Appraisal and Evaluations Guidelines
(Guidelines), FICUs should review the
property valuation prior to entering into
a transaction.18

Congress recently amended Title XI
by adding an exemption to the Title XI
appraisal requirement for certain
mortgage loans under $400,000 secured
by property in rural areas. However, the
exemption is only available where
FICUs can document that they are
unable to obtain an appraisal at a
reasonable cost and within a reasonable
timeframe, among other requirements.9
This proposed rule is broader in scope
and would eliminate the requirement
for an appraisal for all residential real
estate transactions below $400,000. The
proposed threshold would include all
such transactions in rural areas without
requiring FICUs to meet the other
criteria of the rural residential appraisal
exemption.2° The Board estimates the
proposed rule would provide burden
relief in rural areas at a proportional rate
to the burden reduction overall.

17 See VA Appraisal Fee Schedules and
Timeliness Requirements, available at https://
www.benefits.va.gov/HOMELOANS/appraiser_fee_
schedule.asp.

18 Interagency Appraisal and Evaluations
Guidelines at 75 FR 77458, 77461 (Dec. 10, 2010).

19 Public Law 115-174.

20 Accordingly, the proposed rule would remove
the reference to this statutory exemption.

As discussed in the Safety and
Soundness Considerations for
Increasing the Residential Threshold
section below, the Board estimates that
under the proposed rule, the percentage
of transactions exempted from the
appraisal requirement would be restored
to the level it was following the last
threshold increase in 2001. For all of the
above reasons, the proposed rule is
expected to lead to cost savings, as well
as reduce the time to close residential
real estate loans.

C. Consumer Protection Considerations
for Increasing the Residential Threshold

Comments to the July 2019 real estate
appraisal rule stated that appraisals
provide some measure of consumer
protection, and that increasing the
appraisal threshold for residential real
estate transactions could raise consumer
protection issues. Appraisals can play a
role in providing protection to
borrowers who purchase 1-to-4 family
residential property.2! Indeed, the
Dodd-Frank Act’s amendment to Title
XTI added the CFPB to the group of
agencies assigned a role in the appraisal
threshold-setting process.22 As stated
previously, the CFPB concurred that the
other banking agencies’ residential
appraisal final rule’s threshold of
$400,000 provides reasonable protection
for consumers who purchase “1—4 unit
single-family residences.” 23

The NCUA has long required written
estimates of market value in lieu of
appraisals for many transactions,
including certain transactions exempted
by an appraisal threshold. A written
estimate of market value must be
consistent with safe and sound business
practices and should contain sufficient
information and analysis to support the
decision to engage in the transaction,
although it may be less structured than
an appraisal.24

The adequacy of written estimates of
market value as a substitute for
appraisals has previously been raised by

21 The Board notes that information on property
sales transactions and tax assessment values is now
often widely available online.

2212 U.S.C. 3341(b). The Dodd-Frank Act also
required the CFPB to engage in rulemakings under
amendments to Title XI, including standards for
appraisal management companies (12 U.S.C. 3353)
and automated valuation models (12 U.S.C. 3354).
In addition, the Dodd-Frank Act amended two
consumer protection laws—the Truth in Lending
Act (TILA), 15 U.S.C. 1601 et seq., and Equal Credit
Opportunity Act (ECOA), 15 U.S.C. 1691 et seq.—
to establish new requirements for appraisals and
other valuation types. See 15 U.S.C. 1639e and
1639h (TILA) and 15 U.S.C. 1691e (ECOA).

23 Concurrence applies to the threshold, and the
CFPB took no position with respect to any other
aspect of the other banking agencies’ residential
appraisal final rule.

24 Guidelines, 75 FR at 77461.

commenters. One concern previously
expressed during the July 2019 real
estate appraisal rulemaking about the
adequacy of written estimates of market
value is that the individuals performing
them are not required to have
professional credentials for valuing real
estate. On this point, the Board notes
that one of the benefits of written
estimates over appraisals that
institutions have cited is that they can
more readily be performed in-house.
The Board notes, however, that under
the NCUA’s regulations, individuals
preparing written estimates of market
value must be qualified, competent, and
independent of the transaction and the
loan production function of the
institution. The Board recently
formalized specific independence
expectations by codifying them in the
regulation. The amended regulation
requires that a written estimate of
market value be performed by an
individual who is independent of the
loan production and collection
processes, has no direct, indirect, or
prospective interest, financial or
otherwise, in the property or the
transaction, and is qualified and
experienced to perform such estimates
of value for the type and amount of
credit being considered. The Board
believes that written estimates of market
value prepared accordingly provide an
important level of consumer protection
for transactions below the proposed
appraisal threshold.

Additionally, the interim final rule on
valuation independence (IFR on
Valuation Independence) applies to all
types of valuations (other than
valuations produced solely using an
automated model or system) used in
connection with a consumer-purpose
transaction secured by a borrower’s
principal dwelling.25 FICUs using
written evaluations for transactions
covered by the IFR on Valuation
Independence must meet standards for
independence that carry civil liability,
regardless of transaction size.

Another consideration about the
adequacy of written estimates of market
value as a substitute for appraisals is
that written estimates of market value
are not required to be in a standard
form, and specific content is not
mandated. Therefore, it is possible that
some written estimates of market value

25 The Federal Reserve Board issued the IFR on
Valuation Independence in 2010 that amended
Regulation Z (effective April 2011), establishing
independence rules for consumer purpose
residential mortgage loans secured by a consumer’s
primary dwelling. See 75 FR 66554 (Oct. 28, 2010)
and 75 FR 80675 (Dec. 23, 2010) (implementing
Dodd-Frank Act amendments to TILA at 15 U.S.C.
1639e); Federal Reserve Board: 12 CFR 226.42; and
CFPB: 12 CFR 1026.42.


https://www.benefits.va.gov/HOMELOANS/appraiser_fee_schedule.asp
https://www.benefits.va.gov/HOMELOANS/appraiser_fee_schedule.asp
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will be more difficult for borrowers to
understand, or that written estimates
lack information about the property
typically included in an appraisal that
could be useful to a borrower. However,
the NCUA has not noted any such issues
with written estimates of market value
being conducted for transactions below
the current $250,000 threshold.

Another consideration when weighing
consumer protection issues is the
availability to borrowers of alternative
valuation information, such as written
estimates of market value. The Dodd-
Frank Act amended the Equal Credit
Opportunity Act 26 (ECOA) to require
creditors to provide applicants free
copies of appraisals and other types of
valuations prepared in connection with
first-lien transactions secured by a
dwelling, which include written
estimates of market value.2” Therefore,
when a FICU conducts or obtains a
written estimate of market value, it must
be provided to the borrower.28

The Board also notes that borrowers
currently have significantly more access
to property valuation information than
when the appraisal threshold was last
increased in 2001. For example,
property records are often available to
the public through the internet. These
records may include not only a
particular property’s tax assessed value,
but also the property’s historical sales
activity and information on other recent
property sales in the area.2? These
widely available data sources may
reduce consumer reliance on appraisals.
Borrowers also may obtain an appraisal
before engaging in the transaction. In
addition, appraisals would still be
required, regardless of transaction
amount, for certain higher-priced
mortgage loans (HPMLs), pursuant to
the HPML Appraisal Rule.30

2615 U.S.C. 1691 et seq.

27 See 15 U.S.C. 1691(e), implemented by the
CFPB at 12 CFR 1002.14. The Dodd-Frank Act also
amended TILA to require creditors to provide
applicants free copies of appraisals prepared in
connection with certain higher-priced mortgage
loans (HPMLs). See 15 U.S.C. 1639h(c),
implemented jointly by the OCC, Federal Reserve
Board, FDIC, NCUA, Federal Housing Finance
Agency (FHFA), and CFPB. See, OCC: 12 CFR
34.203(f); Federal Reserve Board: 12 CFR 226.43(f);
CFPB: 12 CFR 1026.35(c)(6); NCUA: 12 CFR
722.3(a); FHFA: 12 CFR 1222, subpart A (HPML
Appraisal Rule). The FDIC adopted the HPML
Appraisal Rule as published in the CFPB’s
regulation. See 78 FR 78520, 10370, 10415 (Dec. 26,
2013).

2812 CFR 1002.14.

29 Some states (or counties within states) do not
publish sale amounts, but do provide estimates
based on loan amounts or mortgage transfer taxes,
which could be substantially different from the
actual sale amount.

3015 U.S.C. 1639h, implemented by the CFPB at
12 CFR 1026.35. Transactions covered by the HPML
Appraisal Rule are limited due to significant

Finally, commenters have also raised
concerns about the accountability of
individuals performing written
estimates of market value and
borrowers’ more limited options for
recourse. For example, the Dodd-Frank
Act required establishment of a national
hotline for complaints against state-
certified and state-licensed appraisers
relating to non-compliance with
appraisal independence and USPAP,
including complaints from appraisers,
individuals, borrowers, or other
entities.3? State appraisal regulatory
agencies have authority to discipline
appraisers that violate USPAP. These
consumer protection benefits are not
applicable for complaints against
individuals who prepare written
estimates of market value. However,
borrowers may have some recourse
against individuals performing written
estimates of market value. Borrowers
may make a complaint to the CFPB
consumer complaint database and, as
discussed above, FICUs using written
evaluations for transactions covered by
the IFR on Valuation Independence may
be subject to civil liability.

The Board is requesting comment
specifically on the following questions
related to the consumer protection
aspect of appraisals.

Question 1: How often do FICUs use
their own internal staff to prepare
written estimates of market value?

Question 2: What valuation
information, if any, would borrowers
lose in practice if more written
estimates of market value are performed
rather than appraisals? Please provide
data or other evidence to support any
comments.

Question 3: To what extent do
appraisals and written estimates of
market value provide benefits or
protections for borrowers that are
purchasing 1-to-4 family residential
property? What are the nature and
magnitude of the differences, if any, in
consumer protection? Please provide
data or other evidence to support any
comments.

Question 4: To what extent is useful
and accurate property valuation
information readily available to
borrowers through public sources?

Question 5: How well have consumers
understood written estimates of market
value, and are there any concerns the
Board should take into account? For
example, would a model format for

exemptions from the requirements, including an
exemption for qualified mortgages.

31The Dodd-Frank Act instituted a number of
reforms to ensure the legitimacy, independence,
and oversight of appraisals. See Dodd-Frank Act,
Title XIV, Subtitle F—Appraisal Activities, Public
Law 111-203, 124 Stat. 1376, 2185.

written estimates of market value be
helpful to borrowers?

Question 6: Are there any other
consumer protection concerns raised by
the proposal that the Board should
consider?

IV. Proposed Rule

Under the current appraisal rule,
generally residential real estate
transactions with a transaction value
less than $250,000 do not require Title
XI appraisals, but require written
estimates of market value.32 The current
thresholds were established in 2001
(2001 residential appraisal final rule)
and effective in 2002.33 The Board
proposes to increase the appraisal
threshold from $250,000 to $400,000 for
residential real estate transactions.
Residential real estate transactions
below the applicable threshold would
still require a written estimate of market
value that is consistent with safe and
sound banking practices.34

A. Setting the Appropriate Threshold for
Residential Real Estate Transactions

In determining the level of the
proposed increase, the Board considered
the comments received to the July 2019
real estate appraisal rule, as well as a
variety of home price and inflation
indices. In particular, the NCUA
analyzed residential home prices based
on the Standard & Poor’s Case-Shiller
Home Price Index (Case-Shiller Index) 35
and the FHFA Index,36 as well as the
Consumer Price Index (CPI).37

These home price indices reflect that
prices for residential real estate have
increased since 2002, when the 2001
residential appraisal final rule increase
became effective. Table 1 below shows
that the threshold level in 2002 of
$250,000 would result in a price of
approximately $450,000 as of June 2019,
when adjusted by the Case-Shiller Index

3212 CFR 722.3. See also, 66 FR 58656, 58662
(Nov. 23, 2001). The other banking agencies
promulgated a similar rule in 1994. See 59 FR
29482 (June 7, 1994). Note that transactions with
insurance or guarantees from a U.S. government
agency or sponsored agency may have slightly
different treatment.

3366 FR 58656 (Nov. 23, 2001). The rule was
effective March 1, 2002.

3412 CFR 722.3(d).

35 The Case-Shiller Index tracks the value of
single-family housing within the United States. See
Standard & Poor’s CoreLogic Case-Shiller Home
Price Indices, available at https://us.spindices.com/
index-family/real-estate/sp-corelogic-case-shiller.

36 The FHFA Index tracks changes in residential
property prices. See FHFA House Price Index,
available at https://www.fhfa.gov/DataTools/
Downloads/Pages/House-Price-Index.aspx.

37 The CPI, which is published by the Bureau of
Labor Statistics, is a measure of the average change
over time in the prices paid by urban consumers for
a market basket of goods and services. See https://
www.bls.gov/cpi/.


https://us.spindices.com/index-family/real-estate/sp-corelogic-case-shiller
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https://www.fhfa.gov/DataTools/Downloads/Pages/House-Price-Index.aspx
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https://www.bls.gov/cpi/
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and the FHFA Index. Using the more services, would result in a value of banking agencies changed their
general CPI, which tracks price changes approximately $360,000, which would  threshold to $250,000 in 1994.
for general consumer goods and be $425,000 based on when the other
TABLE 1—APPRECIATION IN RESIDENTIAL REAL ESTATE PRICES SINCE 2002 38
NCUA
Year proposed Case-Shiller FHFA CPI
threshold
NCUA since the Last Threshold Increase
2002 e e e e e e e e e e e e e e e r e e e e e e a e eeeeaean 250,000 250,000 250,000 250,000
2Q 2019 400,000 455,864 452,218 361,338
Compound annual growth rate (CAGR) .....ccccceeviiriiinieiieenee e 2.5% 3.2% 3.2% 2.0%
Year OBA threshold | Case-Shiller FHFA CPI
Other Banking Agencies since the Last Threshold Increase
250,000 250,000 250,000 250,000
400,000 660,689 631,576 426,518
1.8% 3.7% 3.5% 2.0%

Several commenters tothe other
banking agencies’ residential appraisal
final rule encouraged the other banking
agencies to commit to adjusting the
threshold periodically, or automatically
adjusting the threshold, to reflect
changes in housing values, market
conditions, or inflation.3° The other
banking agencies concluded that
automatic adjustments to the threshold
or agency commitments to set timetables
for future threshold increases would not
be appropriate. The NCUA also believes
that automatic adjustments to the
threshold are not appropriate. The
NCUA is required by Title XI to weigh
safety and soundness implications
regarding any proposed threshold
increase and obtain CFPB concurrence
on whether the threshold provides
reasonable protection for borrowers of
“1-4 unit single-family residences.” In
addition, the NCUA already periodically
reviews (at least every three years) its
regulations to identify outdated or
unnecessary regulatory requirements
and can consider any comments
concerning the thresholds through that
process.

B. Safety and Soundness Considerations
for Increasing the Residential Threshold

Under Title XI, in setting a threshold
at or below which an appraisal
performed by a state-certified or state-
licensed appraiser is not required, the
NCUA must determine in writing that
such a threshold level does not pose a

38 For this Table, the analysis uses a starting date
of January 1 of the year a threshold is increased and
goes until June 30, 2019. The other banking
agencies conducted a similar analysis, however,
used dates June 30, 1994 to June 30, 2019.

3984 FR 53579, 53583 (Oct. 8, 2019).

threat to the safety and soundness of
FICUs.#0 The Board evaluated a number
of factors in considering the effect of the
proposed residential threshold on the
safety and soundness of FICUs. The
Board determined that the proposed
threshold of $400,000 for residential
real estate transactions is not expected
to pose a threat to the safety and
soundness of FICUs for the reasons
discussed below.

First, the proposed threshold level of
$400,000 would exempt a similar
number of transactions and dollar
volume of transactions as did the
current threshold of $250,000 when it
was set in 2001. The increase in the
appraisal threshold in the 2001
residential appraisal final rule did not
result in a material increase in risk to
safety and soundness.4?

The NCUA conducted analyses using
2018 data reported under the Home
Mortgage Disclosure Act (HMDA),
which requires a variety of financial
institutions to maintain, report, and
publicly disclose loan-level information
about residential mortgage originations.
Information reported under HMDA
includes various data points relevant to
the NCUA’s analysis, including loan
size, loan type, property type, property
location, and secondary market
purchaser. While the HMDA data has
limitations, including that certain low-
volume originators and originators
located in rural areas are not required to
report, the Board believes it provides a
representative sample of the universe of

4012 U.S.C. 3341(b).

41 None of the 27 material loss reviews of FICU
failures conducted by the NCUA’s Inspector
General since the mid-2000s found a lack of
appraisals as the cause of a FICU’s failure.

mortgage originations, including
transactions subject to the NCUA’s
appraisal requirement.

As described in further detail below,
the NCUA used 2018 HMDA data to
estimate the effect of the proposed
residential threshold increase. The
NCUA used HMDA data to determine
the number of transactions and dollar
volume of transactions that would be
affected relative to: (1) Total FICU
originations reported in the HMDA data;
and (2) transactions originated by
NCUA-insured institutions that were
not sold to a government-sponsored
enterprise (GSE) or otherwise insured or
guaranteed by a U.S. government agency
(regulated transactions). The NCUA
compared these figures with similar
figures using data from 2001, which was
the data set used to evaluate the 2001
residential appraisal final rule when the
$250,000 residential appraisal threshold
was adopted.

As outlined in Table 2 below, the
NCUA estimates that approximately 77
percent of FICU residential real estate
transactions for a total of 55 percent of
the dollar amount of the transactions,
are currently not subject to the NCUA’s
residential appraisal requirement. This
is estimated to increase to 94 percent of
transactions and 83 percent of the dollar
amount with the proposed increased
threshold. For context, in 2001, an
estimated 95 percent of residential
transactions and 80 percent of the dollar
amount of residential transactions were
exempt when the current $250,000
threshold was set.
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TABLE 2—2018 HMDA DATA MORTGAGE ANALYSIS

Newly exempted . N

: : Exempted b Total exempted b Appraisal still

Regulated transactlon? by transaction current ?hreshgld by propos;ad proposed inpcreasg re%%ired over Total
amoun of $250,000 '%‘j{gg%%oo to $400,000 $400,000

Number of transactions ............ccccceeeueeee. 215,155 45,860 261,015 16,989 278,004

% of total ......ccceevreeennn. 77% 16% 94% 6% 100%

Dollar volume ($ billions) 27.0 14.2 41.2 8.3 49.5

% Of total ...cocveiiiiiiee e 55% 29% 83% 17% 100%

As seen below in Table 3, the
proposed residential threshold also

would result in a level of residential

TABLE 3—2001 HMDA DATA MORTGAGE ANALYSIS

transaction coverage consistent with the
coverage estimated for the 2001

threshold increase, which did not result
in a risk to safety and soundness.

Newly exempted : .

: : Exempted b Total exempted b Appraisal still

Regulated transactlon? by transaction current ?hreshgld by propos;ad proposed inpcreasg re%%ired over Total
amoun of $100,000 '%"ngg%%oo to $250,000 $250,000

Number of transactions ............ccccceeneen. 299,674 143,185 442,859 22,575 465,434

% of total ......cceeevriennn. 64% 31% 95% 5% 100%

Dollar volume ($ billions) 12.2 18.3 30.6 7.6 38.2

% Of total ...coceeeiiiieen 32% 48% 80% 20% 100%

The Board also estimates that the
proposed rule would increase the share
of exempt transactions from 83 percent
to 95 percent for transactions that are
secured by residential property located
in a rural area. The Board also estimates
that the proposed rule would exempt 83
percent of the dollar volume of
transactions that are secured by
residential property located in a rural
area.

Second, the new threshold would not
introduce significant additional risk to
the credit union system. Based on 2018
data, the NCUA estimates the proposed
new threshold would only
incrementally exempt real estate-
secured loans granted each year. FICUs
originated approximately $78 billion in
residential transactions in 2018. Of that
amount, approximately $18 billion of
transactions were sold to Federal
National Mortgage Association (Fannie
Mae) and Federal Home Loan Mortgage
Corporation (Freddie Mac) and $11
billion of transactions were insured or
sold as part of other government
guarantee programs.2 Therefore,
approximately $50 billion in originated
residential real estate transactions were
subject to the NCUA’s appraisal rule.
Approximately $27 billion of the
originated residential real estate
transactions were exempted from
appraisal requirements because the

42 Other government guarantee programs consists
of Federal Housing Administration insured (FHA),
Veterans Affairs guaranteed (VA), and USDA Rural
Housing Service or Farm Service Agency
guaranteed (RHS or FSA).

transaction values were under the
current $250,000 threshold. In addition,
$8 billion of originated residential real
estate transactions had transaction
values of $400,000 or greater, and
therefore would continue to be subject
to appraisal requirements under the
proposed rule. Therefore, the proposed
rule would only exempt an additional
$14 billion of residential real estate
transactions from appraisal
requirements, or 46,000 transactions.
The incremental impact of the proposed
increased threshold, $14 billion, equates
to approximately 0.9 percent of FICU
assets as of the June 30, 2019 Statement
of Financial Condition (referred to as
the Call Report). Relative to credit union
system assets, the incremental level of
residential transactions exempt from
appraisals would not pose undue risk.
Third, the NCUA examined data
reported on the (Call Report) and
determined that FICUs’ residential real
estate-secured loans have performed
well with relatively low delinquencies
and net charge-off rates.43 To evaluate
the impact of residential real estate
transactions on the safety and
soundness of the credit union system,
the NCUA compared the net charge-off
rates from 1994 to 2018, which includes
two recessionary periods. The net
charge-off rate for residential real estate
transactions did not increase after the
NCUA'’s increase in the appraisal
threshold from $50,000 to $100,000 in

43 Net charge-offs are charge-offs minus
recoveries. Net charge-offs represent losses to
financial institutions.

1995, or when the NCUA threshold was
increased to $250,000 in 2001. These
prior threshold increases did not have a
negative impact on loan performance.

The net charge-off rate for residential
real estate loans from 2001 through 2007
ranged from three to nine basis points.
For context, FDIC-insured institutions
experienced residential real estate net
charge-offs rates of seven to 25 basis
points during the same period. From
2008 through 2011, during and
immediately after the last recession,
FICU net charge-off rates for residential
real estate loans ranged from 11 to 68
basis points. FDIC-insured institutions
experienced net charge-off rates for
residential real estate loans ranging from
104 to 231 basis points during the same
period. The data reflects that the loss
experience associated with residential
real estate loans in FICUs has been
relatively modest. Thus, an increase in
the appraisal threshold is not expected
to pose a safety and soundness risk to
FICUs or the National Credit Union
Share Insurance Fund.

Further, based on supervisory
experience and analysis of material loss
reviews conducted by the NCUA’s
Inspector General, appraisals have not
been a substantial factor in any material
FICU failures. Of the 27 material loss
reviews, 14 were residential real estate
related, but none of the failures resulted
from a lack of appraisals. This available
data on failures during the recent
recession suggests that an increase in
the threshold is not expected to pose a
safety and soundness risk to FICUs or
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the National Credit Union Share
Insurance Fund.

Finally, the NCUA considered the
requirement for transactions below
applicable thresholds to obtain written
estimates of market value and how this
requirement contributes to safety and
soundness. The NCUA’s appraisal
regulations require FICUs to obtain
written estimates of market value for all
real estate-related financial transactions
that do not require a Title XI appraisal,
unless the real estate-related financial
transaction is explicitly exempt from
written estimate of market value
requirements.44 A written estimate of
market value prepared by qualified,
competent, and independent
individuals who use appropriate
supporting information provides FICUs
an alternative estimate of market value
and should provide sufficient
information to enable FICUs to make a
prudent decision regarding the
transaction.

Through the Guidelines, the NCUA
has provided guidance to FICUs on its
expectations regarding when and how
written estimates of market value
should be used.#> The Guidelines
provide guidance on obtaining
appropriate written estimates of market
value that are consistent with safe and
sound banking practices. Written
estimates of market value must be
performed by persons who are
competent and have the relevant
experience and knowledge of the
market, location, and type of real
property being valued. The Guidelines
state that a written estimate of market
value should provide an estimate of the
property’s market value and have
sufficient information and analysis to
support the credit decision. The
Guidelines also describe the content that
an evaluation should contain.

In addition, the NCUA strengthened
independence requirements for
individuals performing written
estimates of market value. Specifically,
the Board recently incorporated into the
NCUA’s appraisal rule the existing
Guidelines expectation that the
individual performing a written
estimate of market value be independent
of the loan production and collection
processes. The Board believes that the
enhanced independence requirement is
an important prudential safeguard.

Furthermore, as is the current
practice, FICUs and borrowers may
obtain appraisals to establish collateral
value even if a transaction is exempt
from the appraisal requirement. For
example, this may be done for

44 See 12 CFR 722.3(d).
45 Guidelines at 77460.

transactions below the appraisal
threshold levels. The Guidelines advise
FICUs to develop policies and
procedures for identifying instances
when this would be prudent.46 The
Guidelines recommend that a FICU
should obtain an appraisal instead of a
written estimate of market value for
higher-risk real estate-related financial
transactions. The Guidelines list factors
such as those involving loans with high
loan-to-value ratios and properties
outside the FICU’s traditional lending
market. The NCUA also retains the
ability to require an appraisal whenever
‘“necessary to address safety-and-
soundness concerns.” 47

The Board also notes that FICUs have
used written estimates of market values
for transactions below the applicable
appraisal thresholds successfully since
the issuance of the first rule
implementing Title XI.48 The Board
believes written estimates of market
value are a proven safe and sound
alternative for transactions below the
applicable thresholds. The Board will
continue to evaluate a FICU’s use of
written estimates of market value as part
of its examination and supervision
program.

C. Appraisal Review

Section 1473(e) of the Dodd-Frank Act
amended Title XI to include a
requirement that appraisals be subject to
appropriate review for compliance with
USPAP.49 The proposed rule would
make a conforming amendment to the
NCUA'’s appraisal regulation to
explicitly incorporate the existing
statutory requirement for easier
reference. The Board proposes to mirror
the statutory language for this standard.
As outlined in the Guidelines, which
provide guidance on the review process,
the NCUA has long recognized that
appraisal review is consistent with safe
and sound lending practices.5° The
NCUA already sets minimum appraisal
standards that require appraisals to
conform to USPAP’s generally accepted
appraisal standards. In addition, the
NCUA recommends that FICUs have
effective quality controls over the
appraisal process through a periodic
review of work completed by appraisers,
and for individuals selected to hold
appropriate state certification or
licenses. A FICU should ensure that
selected appraisers have the right
qualifications for a given transaction

46 Guidelines at 77460.

4712 CFR 722.3(e).

4855 FR 30199 (Jul. 25, 1990).

49Dodd-Frank Act, section 1473, Public Law 111—
203, 124 Stat. 1376.

50 See Guidelines, at 77453.

and property in order for the appraisers
to be able to make appropriate
adjustments to market value for factors
such as prospective improvements,
lease terms, and market conditions.

D. Consistency With Other Banking
Agencies

On October 9, 2019, the other banking
agencies’ residential appraisal final rule
to amend their appraisal regulations
became effective. Their final rule
increased the threshold level at or below
which appraisals would not be required
for residential real estate transactions
from $250,000 to $400,000. The rule,
consistent with the requirement for
other transactions that fall below
applicable thresholds, also requires
regulated institutions to obtain an
evaluation of the real property collateral
that is consistent with safe and sound
banking practices in lieu of an appraisal.

The NCUA and the other banking
agencies had the same threshold for
residential transactions from 2002 up to
2019. Commenters to the July 2019 real
estate appraisal rule expressed concern
that any differences between the
residential threshold for banks and
FICUs may create a competitive
disadvantage for FICUs and their 117
million members.

The Board is requesting comment
specifically on the following questions
related to the analysis for the proposed
rule and written estimates of market
value.

Question 7:1s $400,000 an
appropriate level for the residential
appraisal threshold?

Question 8: Are there other sources of
data that would be useful to analyze this
issue?

Question 9: Will the proposed rule
lead to cost savings for FICUs and/or
borrowers, as well as reduce the time to
close residential real estate loans?

Question 10: Will FICUs expand their
use of written estimates of market value
if the proposal to raise the residential
threshold is finalized, or continue to use
appraisals for the residential real estate
transactions below $400,000 that are
eligible for this exemption? For what
types of eligible residential real estate
transactions are FICUs likely to obtain
written estimates of market value?
Please provide data or other evidence to
support any comments.

Question 11: What, if any, concerns
are raised by incorporating the
requirement to review appraisals
consistent with the referenced statutory
language?
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V. Request for Comments

In addition to the above questions
outlined, the Board invites comment on
all aspects of the proposed rulemaking.

VI. Regulatory Procedures

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that, in connection
with a notice of proposed rulemaking,
an agency prepare and make available
for public comment an initial regulatory
flexibility analysis that describes the
impact of a proposed rule on small
entities. A regulatory flexibility analysis
is not required, however, if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities
(defined for purposes of the RFA to
include FICUs with assets less than
$100 million) and publishes its
certification and a short, explanatory
statement in the Federal Register
together with the rule.

Data currently available to the NCUA
is not sufficient to estimate how many
small FICUs make residential real estate
loans in amounts that fall between the
current and proposed thresholds.
Therefore, the NCUA cannot estimate
how many small entities may be
affected by the increased threshold and
how significant the reduction in burden
may be for such small entities. The
NCUA believes, however, that the
proposed threshold increase will
meaningfully reduce burden for small
FICUs. Accordingly, the NCUA certifies
that the proposed rule will not have a
significant economic impact on a
substantial number of small FICUs.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency by rule creates a new
paperwork burden on regulated entities
or modifies an existing burden (44
U.S.C. 3507(d)). For purposes of the
PRA, a paperwork burden may take the
form of a reporting, recordkeeping, or a
third-party disclosure requirement,
referred to as an information collection.
The NCUA may not conduct or sponsor,
and the respondent is not required to
respond to, an information collection
unless it displays a valid OMB control
number.

The proposed rule increases the
threshold from $250,000 to $400,000 for
residential real estate transactions for
which an appraisal is required.
Transaction values of less than $400,000
do not require an appraisal, but a
written estimate of market value. The
information collection requirement of
this part is that the FICU retain a record

of either the appraisal or estimate,
whichever applies. Even though the
threshold has increased, the proposal
will not result in a change in burden.
This recordkeeping requirement is
cleared under OMB control number
3133-0125. There is no new information
collection requirements associated with
this proposed rule.

C. Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles, the
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. This rulemaking will not have a
substantial direct effect on the states, on
the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. The NCUA has
determined that this proposal does not
constitute a policy that has federalism
implications for purposes of the
executive order.

D. Assessment of Federal Regulations
and Policies on Families

The NCUA has determined that this
proposed rule will not affect family
well-being within the meaning of
Section 654 of the Treasury and General
Government Appropriations Act, 1999.

List of Subjects in 12 CFR Part 722

Appraisal, Appraiser, Credit unions,
Mortgages, Reporting and recordkeeping
requirements, Truth in lending.

By the National Credit Union
Administration Board on November 21, 2019.
Gerard Poliquin,

Secretary of the Board.

For the reasons discussed above, the
NCUA Board proposes to amend 12 CFR
part 722 as follows:

PART 722—APPRAISALS

m 1. The authority citation for part 722
continues to read as follows:

Authority: 12 U.S.C. 1766, 1789, and 3331
et seq. Section 722.3(a) is also issued under
15 U.S.C. 1639h.

m 2. Amend § 722.3 by:
m a. Revising paragraphs (b)(2), (c)(1);
and
m b. Removing paragraph (f).
The revision reads as follows:

§722.3 Appraisals and written estimates
of market value requirements for real
estate-related financial transactions.

* * * * *

(b) * ok %

(1) EE

(2) The transaction is complex,
involves a residential real estate
transaction, and $400,000 or more of the
transaction value is not insured or
guaranteed by a United States
government agency or United States
government sponsored agency.

(C) * *x %

(1) An appraisal performed by a state-
certified appraiser or a state-licensed
appraiser is required for any real estate-
related financial transaction not exempt
under paragraph (a) of this section in
which the transaction is not complex,
involves a residential real estate
transaction, and $400,000 or more of the
transaction value is not insured or
guaranteed by a United States
government agency or United States
government sponsored agency.

* * * * *

m 3. Amend § 722.4 by:

m a. Republishing the introductory text;
m b. Redesignating paragraphs (c), (d),
and (e) as (d), (e), and (f), respectively;
m c. Adding a new paragraph (c); and

m d. Revising in newly designated
paragraph (e) the text “§ 722.2(f)”” and
adding in its place the text “§722.2”.

The addition reads as follows.

§722.4 Minimum appraisal standards.

For federally related transactions, all
appraisals shall, at a minimum:
* * * * *

(c) Be subject to appropriate review
for compliance with the Uniform
Standards of Professional Appraisal
Practice.

* * * * *
[FR Doc. 2019-25768 Filed 11-27-19; 8:45 am)]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0786; Airspace
Docket No. 18—AWP-1]

RIN 2120-AA66

Proposed Amendment of Class E
Airspace and Establishment of Class E
Airspace Extension; Battle Mountain,
NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify the Class E surface area, Class E
airspace extending upward from 700
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feet above the surface and create Class
E airspace as an extension to the Class
E surface area at Battle Mountain
Airport, Battle Mountain, NV. After
establishment of a new area navigation
(RNAV) procedure and review of the
airspace, the FAA found it necessary to
amend the existing airspace and
establish new controlled airspace for the
safety and management of Instrument
Flight Rules (IFR) operations at this
airport. This action would also remove
a reference to the Battle Mountain
VORTAG from the legal description for
the Class E airspace extending upward
from 700 feet.
DATES: Comments must be received on
or before January 13, 2020.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: (800)
647-5527, or (202) 366—9826. You must
identify FAA Docket No. FAA-2019—
0786; Airspace Docket No. 18—AWP-1,
at the beginning of your comments. You
may also submit comments through the
internet at https://www.regulations.gov.
FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal_register/cfr/
ibr_locations.html.
FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 2200 S
216th Street, Des Moines, WA 98198—
6547; telephone (206) 231-2245.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that

section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify the existing Class E airspace and
establish new Class E airspace as an
extension to the Class E surface area at
Battle Mountain Airport, Battle
Mountain, NV, in support of IFR
operations at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (Docket No. FAA—
2019-0786; Airspace Docket No. 18—
AWP-1) and be submitted in triplicate
to DOT Docket Operations (see
ADDRESSES section for address and
phone number). You may also submit
comments through the internet at
https://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA—-2019-0786; Airspace
Docket No. 18—AWP-1.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of the comments
received. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in

person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except federal holidays,
at the Northwest Mountain Regional
Office of the Federal Aviation
Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S
216th St., Des Moines, WA 98198-6547.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by modifying the Class
E airspace at Battle Mountain Airport,
Battle Mountain, NV. The Class E
surface area would be adjusted to within
4.2 miles of the airport and the surface
area that extends 1 mile both sides of
the 218° bearing from the 4.2 mile
radius to 7.4 miles southwest of the
airport eliminated. A Class E extension
to the surface area would be established
within 1.3 miles both sides of the 228°
bearing, which will provide the required
width and alignment for an extension to
protect the VOR approach to runway 4
as aircraft descend through 1000 feet
AGL. The Class E airspace extending
upward from 700 feet AGL would be
modified by establishing airspace 2
miles on both sides of the 48° bearing
from the airport to 11 miles northeast,
to contain a new RNAV approach to
runway 22. To the west, the airspace
extending upward from 700 feet AGL
would be expanded from the current 4.2
mile radius to 7 miles from the airport,
between the 265° bearing clockwise to
the 32° bearing, to protect departures
until they reach 1200 feet AGL. This
action would also modify the lateral
boundaries of the Class E airspace
extending upward from 700 feet AGL to
the southwest to within 16.5 mile radius
of the airport from the 204° bearing
clockwise to the 266° bearing to protect
the VOR Approach to runway 4 as
aircraft descend through 1500 feet. It


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal_register/cfr/ibr_locations.html
https://www.archives.gov/federal_register/cfr/ibr_locations.html
https://www.archives.gov/federal_register/cfr/ibr_locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:fedreg.legal@nara.gov

65716

Federal Register/Vol. 84, No. 230/Friday, November 29, 2019/Proposed Rules

would also eliminate the Battle
Mountain VORTAC as a reference point
in the legal description as it is no longer
required. This airspace would support
IFR operations at Battle Mountain
Airport, Battle Mountain, NV.

Class E airspace designations are
published in paragraph 6002, 6004 and
6005 of FAA Order 7400.11D, dated
August 8, 2019 and effective September
15, 2019, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order. FAA Order
7400.11, Airspace Designations and
Reporting Points, is published yearly
and effective on September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current, is non-
controversial, and unlikely to result in
adverse or negative comments. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Given this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AWP NV E2 Battle Mountain, NV
[Amended]

Battle Mountain Airport, NV

(Lat. 40°35’57” N, long. 116°52"28” W)

That airspace extending upward from the
surface to and including 2500 feet MSL
within a 4.2-mile radius of Battle Mountain
Airport, Battle Mountain, NV. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AWP NV E4 Battle Mountain, NV [NEW]

Battle Mountain Airport, NV

(Lat. 40°35’57” N, long. 116°5228” W)

That airspace extending upward from the
surface within 1.3 miles each side of the 228°
bearing from the Battle Mountain Airport
extending from the 4.2 mile radius to 7 miles
southwest of Battle Mountain Airport, Battle
Mountain NV.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AWP NV E5 Battle Mountain, NV
[Amended]

Battle Mountain Airport, NV

(Lat. 40°35’57” N, long. 116°5228” W)

That airspace extending upward from 700
feet above the surface within 16.5-mile radius
of the Battle Mountain Airport beginning at
the point where the 205° bearing intersects
the 16.5-mile radius thence clockwise to the
point where the 266° bearing intersects the
16.5-mile radius thence northeast along the
266° bearing to within 7 miles of the airport,
thence clockwise along the 7-mile radius to
the point where the 65° bearing intersects the
7-mile radius thence to the point where the
77° bearing intersects the 4.2-mile radius
thence clockwise to the point where the 158°
bearing intersects the 4.2 mile radius, thence
to the point of beginning; and that airspace
within 2 miles each side of the 49° bearing
extending from the 4.2 mile radius to 10.5
miles from the airport.

Issued in Seattle, Washington, on
November 19, 2019.

Byron Chew,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2019-25542 Filed 11-27-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573
[Docket No. FDA-2017-F-4399]

Zinpro Corp.; Filing of Food Additive
Petition (Animal Use)

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification; petition for
rulemaking; amendment.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing that the Zinpro Corp.
(Zinpro) has amended their pending
petition proposing that the food additive
regulations be amended to provide for
the safe use of chromium DL-
methionine as a nutritional source of
chromium in cattle feed. The
amendment provides for a change in the
feeding rate.

DATES: Submit either electronic or
written comments on the petitioner’s
environmental assessment by December
30, 2019.

ADDRESSES: You may submit comments
as follows. Please note that late,
untimely filed comments will not be
considered. Electronic comments must
be submitted on or before December 30,
2019. The https://www.regulations.gov
electronic filing system will accept
comments until 11:59 p.m. Eastern Time
at the end of December 30, 2019.
Comments received by mail/hand
delivery/courier (for written/paper
submissions) will be considered timely
if they are postmarked or the delivery
service acceptance receipt is on or
before that date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
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comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.
e If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see “Written/Paper
Submissions’ and ‘“‘Instructions’).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2017-F-4399 for “Zinpro Corp.; Filing
of Food Additive Petition (Animal
Use).” Received comments, those filed
in a timely manner (see ADDRESSES),
will be placed in the docket and, except
for those submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and

contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://www.gpo.gov/
fdsys/pkg/FR-2015-09-18/pdf/2015-
23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Chelsea Cerrito, Center for Veterinary
Medicine, Food and Drug
Administration (HFV-224), 7519
Standish PI., Rockville, MD 20855, 240—
402-6729, Chelsea.Cerrito@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 22, 2017
(82 FR 44367), FDA announced that
Zinpro Corp., 10400 Viking Dr., Suite
240, Eden Prairie, MN 55344 had filed
a petition (FAP 2300) proposing to
amend Title 21 of the Code of Federal
Regulations (CFR) in part 573 (21 CFR
part 573) Food Additives Permitted in
Feed and Drinking Water of Animals to
provide for the safe use of chromium
DL-methionine as a nutritional source of
chromium in cattle feed. Zinpro has
amended the petition by changing the
feeding rate.

Zinpro has submitted a revised
environmental assessment which the
Agency is placing on public display at
the Dockets Management Staff for public
review and comment (see DATES and
ADDRESSES).

Dated: November 25, 2019.
Lowell J. Schiller,
Principal Associate Commissioner for Policy.
[FR Doc. 2019-25903 Filed 11-27-19; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573
[Docket No. FDA-2019-F-5401]

Alzchem Trostberg GmbH; Filing of
Food Additive Petition (Animal Use)

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification; petition for
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing that Alzchem Trostberg
GmbH has filed a petition proposing
that the food additive regulations be
amended to provide for the safe use of
guanidinoacetic acid as a precursor of
creatine in poultry feeds.

DATES: The food additive petition was
filed on September 25, 2019.

ADDRESSES: For access to the docket, go
to https://www.regulations.gov and
insert the docket number, found in
brackets in the heading of this
document, into the “Search” box and
follow the prompts; and/or go to the
Dockets Management Staff, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Carissa Adams, Center for Veterinary
Medicine, Food and Drug
Administration,7519 Standish PI.,
Rockville, MD 20855, 240—-402—6283,
Carissa.Adams@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Under the
Federal Food, Drug, and Cosmetic Act
(section 409(b)(5) (21 U.S.C. 348(b)(5))),
notice is given that a food additive
petition (FAP 2309) has been filed by
Alzchem Trostberg GmbH,
CHEMIEPARK TROSTBERG, Dr.-Albert-
Frank-Str. 32, 83308 Trostberg,
Germany. The petition proposes to
amend Title 21 of the Code of Federal
Regulations (CFR) in part 573 (21 CFR
part 573) Food Additives Permitted in
Feed and Drinking Water of Animals to
provide for the safe use of
guanidinoacetic acid as a precursor of
creatine in poultry feeds.

The petitioner has claimed that this
action is categorically excluded under
21 CFR 25.32(r) because it is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. In addition,
the petitioner has stated that, to their
knowledge, no extraordinary
circumstances exist. If FDA determines
a categorical exclusion applies, neither
an environmental assessment nor an
environmental impact statement is
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required. If FDA determines a
categorical exclusion does not apply, we
will request an environmental
assessment and make it available for
public inspection.

Dated: November 25, 2019.
Lowell J. Schiller,
Principal Associate Commissioner for Policy.
[FR Doc. 2019-25904 Filed 11-27-19; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[Docket ID: DOD-2019-HA-0056]
RIN 0720-AB73

TRICARE; Reimbursement of
Ambulatory Surgery Centers and
Outpatient Services Provided in
Cancer and Children’s Hospitals

AGENCY: Office of the Secretary,
Department of Defense (DoD).
ACTION: Proposed rule.

SUMMARY: The Department of Defense,
Defense Health Agency, is proposing to
amend its reimbursement of ambulatory
surgery centers (ASC) and outpatient
services provided in Cancer and
Children’s Hospitals (CCHs). Proposed
revisions are in accordance with the
TRICARE Statute that requires
TRICARE’s payment methods for
institutional care be determined, to the
extent practicable, in accordance with
the same reimbursement rules as apply
to payments to providers of services of
the same type under Medicare. In
accordance with this requirement,
TRICARE proposes to adopt Medicare’s
payment methodology for ASC, and
adopt Medicare’s payment methodology
for outpatient services provided in
CCHs.

DATES: Written comments received at
the address indicated below by January
28, 2020 will be accepted.

ADDRESSES: You may submit comments,
identified by docket number and/or
Regulatory Information Number (RIN)
number and title, by either of the
following methods:

e Federal Rulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Department of Defense, Office
of the Chief Management Officer,
Directorate for Oversight and
Compliance, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name and

docket number or RIN for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Elan
Green, Defense Health Agency, 303—
676-3907.

SUPPLEMENTARY INFORMATION:
I. Executive Summary

A. Purpose of the Proposed Rule

The purpose of this rule is to propose
TRICARE regulation modifications
necessary to implement for Ambulatory
Surgery Centers (ASC) and Cancer and
Children’s Hospitals (CCHs) the
statutory requirement that payments for
TRICARE institutional services ‘‘shall be
determined to the extent practicable in
accordance with the same
reimbursement rules as apply to
payments to providers of services of the
same type under [Medicare].” Although
Medicare’s reimbursement methods for
ASC and CCHs are different, it is
prudent to propose adopting both the
Medicare ASC system and to adopt the
Outpatient Prospective Payment System
(OPPS) with hold-harmless adjustments
(meaning the provider is not reimbursed
less than their costs) for CCHs
simultaneously to align with our
statutory requirement to reimburse like
Medicare at the same time. This rule
sets forth the proposed regulatory
modifications necessary to implement
TRICARE reimbursement methodologies
similar to those applicable to Medicare
beneficiaries for outpatient services
rendered in ASCs and cancer and
children’s hospitals.

1. TRICARE proposes adopting the
Medicare reimbursement methodology
for ASCs. Currently, TRICARE
reimburses surgical services performed
in TRICARE authorized ambulatory
surgery settings (i.e., freestanding ASCs
and other TRICARE providers exempt
from the TRICARE OPPS reimbursement
methodology including cancer and
children’s hospitals) institutional
facility costs on the basis of
prospectively determined amounts, in
accordance with Title 32 Code of
Federal Regulations (CFR) 199.14(d).
The current system was modeled after
Medicare’s previous ASC
reimbursement system. TRICARE’s
current reimbursement system for
services provided in these ambulatory
surgery settings is based on Medicare’s
retired system, and is difficult to

update. Adoption of Medicare’s ASC
reimbursement system will bring
TRICARE reimbursement for ambulatory
surgery care into alignment with the
statutory requirement that payment
methods for institutional care be, to the
extent practicable, in accordance with
the same reimbursement rules used by
Medicare.

2. TRICARE proposes to adopt the
Medicare payment methodology for
outpatient services provided in CCHs. In
a final rule, published December 10,
2008 (73 FR 74945-74966), TRICARE
adopted Medicare’s payment
methodology for outpatient hospital
services—the Outpatient Prospective
Payment System (OPPS). Under
Medicare, CCHs were held harmless and
were paid the full amount of the
decrease they experienced (as prior to
OPPS the hospital had been paid 100%
of their costs) after the implementation
of OPPS, under section 1833(t)(7) of the
Social Security Act. These payments are
transitional outpatient payments
(TOPs). Because of the complexity and
because of the administrative burden/
expense of calculating and maintaining
the TOPs, TRICARE opted to totally
exempt CCHs from OPPS initially. The
agency is now revisiting the exemption
of CCHs from OPPS. In this proposed
rule, we propose that TRICARE adopt
the Medicare methodology for
reimbursement of outpatient facility
services (including ambulatory surgery)
rendered in a cancer or children’s
hospital, with modifications to address
the administrative burden and
complexity. The Defense Health Agency
(DHA) now has the capability, and it is
feasible, to adopt these reimbursement
provisions with a modification that the
hold-harmless provisions will be
calculated annually, rather than in
monthly interim payments.

B. Summary of the Major Provisions of
the Proposed Rule

1. Adopting Medicare’s Ambulatory
Surgical Center Reimbursement System
for TRICARE Authorized Ambulatory
Surgery Centers. Per Title 10 United
States Code (U.S.C.), 1079(i)(2),
TRICARE’s payment methods for
institutional care shall be determined, to
the extent practicable, in accordance
with the same reimbursement rules used
by Medicare. Under this proposed rule,
TRICARE will reimburse ASCs for
ambulatory surgical services using a
method similar to Medicare’s ASC
reimbursement methodology. Under the
proposed TRICARE ASC reimbursement
method, payment for a TRICARE patient
will be made at the lower of the billed
charge or the Medicare-determined ASC
payment rate with applicable TRICARE
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cost-sharing provisions. The TRICARE
ASC reimbursement method would
include payment for all facility services
associated with the surgical procedure
that are included in the payment
methodology by Medicare, but would
exclude certain services also excluded
by Medicare under the ASC
reimbursement methodology (e.g.,
certain ancillary services and
implantable devices with pass-through
status).

2. Adopting Medicare’s Outpatient
Prospective Payment System (OPPS) for
Cancer and Children’s Hospitals. In a
final rule, dated December 10, 2008 (73
FR 74945-74966), TRICARE adopted
Medicare’s payment methodology for
outpatient hospital services—the
outpatient prospective payment system
(OPPS). Under Medicare, CCHs were
held harmless and were paid the full
amount of the decrease they
experienced after the implementation of
OPPS, under section 1833(t)(7) of the
Social Security Act. These payments are
transitional outpatient payments
(TOPs). Because of the complexity and
because of the administrative burden/
expense of calculating and maintaining
the TOPs, TRICARE opted to totally
exempt CCHs from the TRICARE OPPS
reimbursement methodology initially.

Ten years after the implementation of
OPPS, the agency is now revisiting the
exemption of cancer and children’s
hospitals from OPPS. This rule proposes
TRICARE adopt the Medicare
methodology for reimbursement of
outpatient facility services rendered in a
cancer or children’s hospital, with
modifications to address the
administrative burden and complexity
that initially led the agency to exclude
these facilities from OPPS. The agency
now has the capability, and it is
feasible, to adopt Medicare’s
reimbursement provisions with two
modifications: (1) That the hold-
harmless provisions will be calculated
annually, rather than in monthly
interim payments; and (2) that the
agency will use the hospital’s cost-to-
charge ratio (CCR) rather than the
payment-to-cost ratio. With adoption of
OPPS for cancer and children’s
hospitals, these institutions will no
longer be considered TRICARE
ambulatory surgery sites for application
of the TRICARE ASC reimbursement
methodology.

3. Transition Period. When
implementing the ASC fee schedule,
Medicare included a four-year transition
which blended the payment rates of the
old methodology with the new for those
procedures that were paid under both
methods. We evaluated the feasibility of
including a similar transition, where,

the TRICARE-allowed amount would be
75 percent of the old rate and 25 percent
of the new rate in year one; 50 percent
of the old rate and 50 percent of the new
rate in year two; and 25 percent of the
old rate and 75 percent of the new rate
in year three. In the fourth year the rate
would be 100 percent of the new rate.
However, many of the services
reimbursed under TRICARE’s current
ASC reimbursement methodology have
lower rates under Medicare, so
providers would have to wait for higher
reimbursements under the new system.

Therefore, we propose no transition
period for the implementation of the
ASC reimbursement system. Historically
transitions are done to protect providers
from payments below their costs.
However, in this case, while revenues
would decrease for some providers,
payment would not be made below the
provider’s costs. Some providers may
see dramatic increases in
reimbursement, and a transition period
would not be beneficial for these
providers. Additionally, because
alternative locations are available for
these services (e.g., Hospital Outpatient
Departments), concerns regarding access
to care are unfounded.

Similarly, we propose no transition
for cancer and children’s hospitals, with
the rationale that providers will be held
harmless under this proposed
reimbursement system. CCHs will
receive, at a minimum, one hundred
percent of their costs, or the OPPS
payment, whichever is higher.
Historically, transitions are done to
protect providers from payments below
their costs. However, in this case, the
providers will be held-harmless, so no
transition is necessary.

C. Costs and Benefits

Although it is unlikely that this rule
will be effective before calendar year
2020, the overall economic impact of
the rule is estimated based on an
analysis of expected outcomes had the
rule been implemented during calendar
year 2018. Such analysis may be used to
provide a reasonable estimate of future
economic impact.

The overall economic impact of this
rule is a net increase of approximately
$14 million in allowed amounts to
providers for those surgical services
currently listed in the TRICARE ASC
list if the rule had been implemented
during calendar year 2018.

The economic impact of the proposal
to adopt Medicare’s payment
methodology for ASCs is anticipated to
result in total cost-savings to the DoD of
approximately $ 40 million for Calendar
Year (CY) 2018. This increase in savings
is made up of decreased payments of

approximately $54 million in CY 2018
for bundled and device codes that are
not being reimbursed separately under
Medicare’s ASC reimbursement system.
However, the cost-savings are partially
offset by increased payments to ASCs of
approximately $14 million in CY 2018
for surgical services that are currently
reimbursed using TRICARE’s existing
ASC reimbursement system.

The economic impact of the proposal
to adopt OPPS for CCHs, including the
hold harmless provisions will be
reduced payments to these providers of
approximately $12 million per year if
implemented in 2018.

We estimate that the effects of the
provisions that would be implemented
by this proposed rule would have an
impact of increased cost-savings to the
DoD of approximately $52 million,
including $1.5 million in administrative
costs to implement these changes.

II. Introduction and Background
1. TRICARE ASC PPS Reimbursement

A. Reimbursement

Medicare replaced their previous ASC
system on January 1, 2008. Medicare’s
reimbursement system for ASCs uses
OPPS relative payment rates as a guide.
OPPS rates are reduced by a factor to
account for the fact that ASCs have
lower overhead costs than hospitals. In
2012, Medicare’s ASC rates averaged 61
percent of the OPPS rates paid to acute
care hospitals for surgical procedures.
Under Medicare, ASCs are paid the
lesser of the billed charge or the
standard ASC reimbursement rate, a
method which TRICARE proposes to
adopt.

Under Medicare, the standard
payment rate for ASC covered surgical
procedures is calculated as the product
of the ASC conversion factor and the
ASC relative payment weight for each
separately payable procedure or service.
Payments are then geographically
adjusted using wage-index values.
Payments may also be adjusted for
multiple surgical procedures or when
surgical procedures are started and then
discontinued.

Like Medicare, TRICARE proposes to
make a single payment to ASCs for
covered procedures, which includes the
facility services furnished in connection
with the covered procedure (e.g.,
nursing services, certain drugs, surgical
dressings, and administrative services).
We also propose to separately reimburse
for ancillary services that are integral to
a covered service (e.g., drugs and
biologicals that are separately paid
under OPPS; radiology services that are
separately paid under OPPS;
brachytherapy services; implantable
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devices with OPPS pass-through status;
and corneal tissue acquisition), similar
to Medicare. Like Medicare, we propose
the ASC system will not reimburse for
the services of individual professional
providers, Durable Medical Equipment
(DME), non-implantable prosthetics,
ambulance services, or independent
laboratory services. These services will
be reimbursed using other
reimbursement systems, including the
CHAMPUS Maximum Allowable Charge
(CMAC), Durable Medical Equipment
Prosthetics Orthotics and Supplies
(DMEPOS) Fee Schedule and the
Ambulance Fee Schedule. We propose
that surgical procedures that are also
offered in physicians’ offices, and that
the Centers for Medicare and Medicaid
Services (CMS) classifies as “office-
based,” will be reimbursed the lower of
the ASC rate or the non-facility practice
expense relative value unit (RVU)
amount of the CMAC. If there is no
payment rate under the ASC
reimbursement system for services that
are medical in nature (such as office
visits and diagnostic tests), we propose
the ASC will be reimbursed as though
the service was performed in a
physician’s office utilizing TRICARE’s
CMAC methodology, with no additional
payment for facility charges.

B. Definition and Requirements for
Ambulatory Surgery Centers

This regulatory action proposes a
definition for ASCs, which will mirror
Medicare’s, with exceptions made for
TRICARE’s pediatric patients. Medicare
defines an ASC as, “a distinct entity that
operates exclusively for the purpose of
furnishing outpatient surgical services
to patients”; in this action we propose
to adopt a definition at 32 CFR 199.2
that defines ASCs as those that meet the
definition of an ASC under 42 CFR
416.2, including the requirement that
they must participate in by Medicare as
ASCs per 42 CFR 416.25, with
exceptions for ASCs that do not have an
agreement with Medicare due to the
specialty populations they serve.
Medicare also requires the provider to
have an agreement with CMS; we
propose that in lieu of separate
certification by TRICARE, the ASC
simply provide evidence that there is a
valid agreement with Medicare. While
the terms of the agreement with
Medicare will not apply to TRICARE,
only those providers with an agreement
with Medicare (or those providers that
meet certain exceptions as noted below),
are eligible for reimbursement for
ambulatory surgery services provided in
ASCs. We propose to accept Medicare’s
determination of a facility as an ASC. If
the facility meets the definition of an

ASC at 42 CFR 416.2 and has an
agreement with Medicare as an ASC, we
propose that they will be considered an
authorized ASC under TRICARE and
subject to all requirements for
authorized institutional provider status
under 32 CFR 199.6. ASCs must also
enter into a participation agreement
with TRICARE, to ensure that the ASC
accepts the TRICARE reimbursement
rate, and meets all other conditions of
coverage. Additionally, due to the
differences between the TRICARE and
Medicare populations, there may be
ASCs that specifically serve pediatric
populations. These ASCs may not
routinely enter into agreements with
Medicare. We propose that these
facilities may also be reimbursed under
this proposed system, but they must be
accredited by the Joint Commission, the
Accreditation Association for
Ambulatory Health Care, Inc. (AAAHC),
or have other accreditation as
authorized by the Director, DHA and
published in the implementing
instructions. Additionally, these
facilities must also enter into
participation agreements with TRICARE
in order to receive reimbursement under
the program. Facilities that do not
participate under Medicare, or are
otherwise accredited, and do not have
participation agreements with TRICARE
as noted above, shall not be TRICARE
authorized providers and will not
receive reimbursement for ambulatory
surgery services. We do not believe that
this requirement will have any impact
on access to care, as ambulatory surgery
services are also available in hospital
outpatient departments. We believe that
the flexibility offered to pediatric
specialty ASCs is sufficient to serve the
unique needs of our patient population,
while still ensuring the program
complies with the requirements of 10
U.S.C. 1079(i). These TRICARE-certified
pediatric ASCs will be subject to the
same reimbursement system as
proposed in this regulatory action.

Title 32 CFR 199.6(b)(4)(x)(B)(1)
currently includes specific requirements
for ambulatory surgery centers. With
this regulatory action, we propose to
modify those requirements to state that
ASCs that participate in Medicare meet
all program requirements to be an
authorized TRICARE provider; and, that
those (due to the specialized nature of
the patients they treat, i.e., pediatric
patients) ASCs that do not participate in
Medicare but are otherwise accredited
by an accrediting body as approved by
the Director, DHA, must continue to
meet all the requirements stated. All
ASCs must also enter into participation
agreements with TRICARE.

C. Ambulatory Surgical Center Services
List

Medicare identifies and maintains a
list of surgical procedures that may be
performed in an ASC. This list is
updated at least annually by Medicare.
The ASC list of covered procedures
indicates those procedures which are
covered and paid for if performed in the
ASC setting. The ASC list is comprised
of those surgical procedures that CMS
has determined do not pose a significant
safety risk and are not expected to
require an overnight stay following the
surgical procedure. Procedures on the
Medicare Hospital Outpatient
Prospective Payment System (HOPPS)
inpatient list (42 CFR 419.22(n)) are not
eligible for designation and coverage as
ASC surgical procedures. Procedures
that are reported utilizing unlisted
category I Current Procedural
Technology® codes are also excluded
from the ASC list. TRICARE proposes to
adopt the Medicare ASC List, in its
entirety, including any updates made by
Medicare to the list in the future. We
also propose no deviations or
exceptions from the ASC List, as
maintained and updated by CMS. No
separate TRICARE ASC list would be
maintained; the TRICARE program
would rely upon CMS’s determinations
regarding those procedures determined
to be appropriate in an ASC setting. We
believe the maintenance of a separate
ASC List for TRICARE is unnecessary as
adoption of Medicare’s list is
practicable, and maintenance of a
separate list would be extremely
complex for the agency and providers to
review, maintain, and update. We invite
comments on this approach, especially
from facilities that specialize in care for
young adult, pediatric, and other
specialized populations not routinely
covered by Medicare. We reviewed
procedures that would commonly be
performed on pediatric patients and
found that these were generally
included on the Medicare ASC list.
These procedures included:
Adenoidectomy; myringotomy; nasal
endoscopy; tonsillectomy; circumcision;
inguinal and umbilical hernia repair;
eye muscle repair; syndactyly repair;
and hypospadias repair. Fowler-
Stephens Orchiopexy is not listed on
Medicare’s ASC list, but is priced in
hospital outpatient settings (OPPS).

If an ASC provides a surgical service
that is not on this list, TRICARE
proposes that the facility charges will be
denied, similar to Medicare. However,
related professional services may be
reimbursed utilizing TRICARE’s
allowable charge methodology.
TRICARE proposes to adopt the
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Medicare requirement that facility
charges may be reimbursed for only
those services on the “ASC List.” We
believe there will be no access to care
concerns with this approach, as surgical
care continues to be available in
hospital outpatient departments, and in
inpatient settings, as appropriate.

D. Services Included in the ASC
Payment

This regulatory action proposes that,
like Medicare, the following items
currently fall within the scope of ASC
facility services. Future modifications
made by Medicare to the services
included in the ASC payment will be
adopted by TRICARE in the
implementing instructions. ASCs must
incorporate charges for packaged
services into the charges reported for the
separately payable services with which
they are provided to ensure appropriate
payment.

Covered ASC facility services include:

(1) Nursing, technician, and related
services;

(2) Use of the facility where the
surgical procedures are performed;

(3) Any laboratory testing performed
under a Clinical Laboratory
Improvement Amendments of 1988
(CLIA) certificate of waiver;

(4) Drugs and biologicals for which
separate payment is not allowed under
the hospital outpatient prospective
payment system (OPPS);

(5) Medical and surgical supplies not
on pass-through status under subpart G
of 42 CFR part 419;

(6) Equipment;

(7) Surgical dressings;

(8) Implanted prosthetic devices,
including intraocular lenses (IOLs), and
related accessories and supplies not on
pass-through status under subpart G of
42 CFR part 419;

(9) Implanted DME and related
accessories and supplies not on pass-
through status under subpart G of 42
CFR part 419;

(10) Splints and casts and related
devices;

(11) Radiology services for which
separate payment is not allowed under
the OPPS, and other diagnostic tests or
interpretive services that are integral to
a surgical procedure;

(12) Administrative, recordkeeping
and housekeeping items and services;

(13) Materials, including supplies and
equipment for the administration and
monitoring of anesthesia; and

(14) Supervision of the services of an
anesthetist by the operating surgeon.

CMS may make further changes and
refinements to the items included
within the ASC reimbursement system.
TRICARE will adopt all future

modifications and refinements to this
system made by CMS, unless found to
be impracticable, as approved by the
Director, DHA.

E. Covered Ancillary Items and Services

We propose that separate payment
will be allowed for covered ancillary
items and services that are integral to a
covered surgical procedure, similar to
Medicare. CMS defines these services at
42 CFR 416.61.

CMS may make further changes and
refinements to the ancillary services that
are paid separately within this
reimbursement system. TRICARE will
adopt all future modifications and
refinements to this system made by
CMS, unless found to be impracticable,
as approved by the Director, DHA.

F. Surgical Dressings, Supplies, Splints,
Casts, Appliances, and Equipment

We propose that TRICARE’s payment
for surgical dressings, supplies, splints,
casts, appliances, and equipment (e.g.,
gowns, masks) will mirror Medicare’s
payment. Currently, these items are
included in the payment for the surgical
procedure. TRICARE will adopt all
future modifications and refinements to
the payment for these supplies and
equipment provided in ASCs, as made
by CMS, unless found to be
impracticable, as approved by the
Director, DHA.

G. Drugs and Biologicals

ASC facility payment for a surgical
procedure includes payment for drugs
and biologicals that are usually not self-
administered and that are considered to
be packaged into the payment for the
surgical procedure under OPPS.
TRICARE proposes, similar to Medicare,
to make separate payment to ASCs for
drugs and biologicals that are furnished
integral to an ASC covered surgical
procedure and that are separately
payable under OPPS, as defined by
Medicare. TRICARE will adopt all
future modifications and refinements to
the payment for drugs and biologicals
provided in ASCs, as made by CMS,
unless found to be impracticable, as
approved by the Director, DHA.

H. Diagnostic and Therapeutic Items

Simple diagnostic tests that are
generally included in facility charges
may be considered facility services (e.g.,
urinalysis, hematocrit levels).
Diagnostic tests performed by the ASC
other than those generally included in
the facility’s charge are not covered by
this reimbursement system. ASCs with
laboratories certified as independent
laboratories under Medicare may bill for
tests, or alternatively, the ASC may

make arrangements with an
independent laboratory or other
laboratory to perform the diagnostic
tests it requires prior to surgery.
Payment for these diagnostic and
therapeutic items will be made under
the existing provisions of 32 CFR
199.14. TRICARE will adopt all future
modifications and refinements to the
payment for diagnostic and therapeutic
items provided in ASCs, as made by
CMS, unless found to be impracticable,
as approved by the Director, DHA.

I. Blood and Blood Products

We propose these items are
considered a facility service and no
separate reimbursement will be made,
similar to Medicare. TRICARE will
adopt all future modifications and
refinements to the payment for these
blood and blood products provided in
ASCs, as made by CMS, unless found to
be impracticable, as approved by the
Director, DHA.

J. Anesthesia

We propose anesthetic agents that are
not paid separately under OPPS, as well
as materials necessary for
administration will be included in the
facility payment. TRICARE will adopt
all future modifications and refinements
to the payment for anesthesia provided
in ASCs, as made by CMS, unless found
to be impracticable, as approved by the
Director, DHA.

K. Implantable Durable Medical
Equipment

We propose payment for implantable
DME will be included in the payment of
the covered surgical procedure, with the
exception of OPPS pass-through devices
which are paid separately. TRICARE
will adopt all future modifications and
refinements to the payment for
implanted DME provided in ASCs, as
made by CMS, unless found to be
impracticable, as approved by the
Director, DHA.

L. Intraocular Lenses (IOL) and New
Technology IOLs (NTIOL)

TRICARE proposes to adopt
Medicare’s provisions for payments of
I0OLs and NTIOLs provided during or
subsequent to cataract surgery in ASCs.
We propose that payment for the IOL is
included in the ASC payment for the
associated surgical procedure, except for
NTIOLs designated by Medicare, and
covered by TRICARE. NTIOLs may be
subject to a payment adjustment, as
determined by Medicare, and adopted
by TRICARE. TRICARE will adopt all
future modifications and refinements to
the payment for IOLs and NTIOLs
provided in ASCs, as made by CMS,
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unless found to be impracticable, as
approved by the Director, DHA.

M. Payment for ASC Facility Services

We propose to make a single payment
to ASCs for covered procedures, which
will include the facility services
furnished in connection with the
covered procedure (e.g., nursing
services, certain drugs, surgical
dressings, and administrative services),
when the services are rendered by a
provider described in the proposed
definition of an ASC in 32 CFR 199.2.
This payment will be the lower of the
ASC payment rate or the billed charge.
TRICARE proposes to adopt the
Medicare ASC payment rates. We
propose no TRICARE-specific
adjustments or modifications to the
Medicare rates.

We propose to pay separately for
ancillary services that are integral to a
covered service (e.g., drugs and
biologicals that are separately paid
under OPPS; radiology services that are
separately paid under OPPS;
brachytherapy services; implantable
devices with OPPS pass-through status;
and corneal tissue acquisition). Like
OPPS, we propose that payments under
this system do not include
reimbursement for the services of
individual professional providers, DME,
non-implantable prosthetics, ambulance
services, or independent laboratory
services. These services will be
reimbursed using other reimbursement
systems like the Medicare Physician Fee
Schedule (similar to CHAMPUS
Maximum Allowable Charges, or
CMAC), DMEPOS Fee Schedule, and the
Ambulance Fee Schedule.

We propose that the small number of
covered ancillary services (including
OPPS pass-through devices) that are
contractor-priced under Medicare’s ASC
reimbursement system will be priced
under TRICARE utilizing the allowable
charge methodology for procedures paid
outside of the OPPS under 32 CFR
199.14(j)(1).

Some items are paid the same amount
in ASCs as they are paid under OPPS.
These items include drugs and
biologicals paid separately under OPPS
when they are integral to covered
surgical procedures and brachytherapy
sources where prospective rates are
available. Corneal tissue acquisition
payment is based on acquisition cost or
invoice.

The actual payment to ASCs requires
a comparison between actual charges
and the ASC payment rate for each
separately payable procedure and
service. Reimbursement is based on the
lower of the ASC payment rate or the
actual charge. Ancillary services should

be billed on the same claim as the
related ASC procedure. Should
Medicare modify this process in the
future, TRICARE will adopt all
modifications, unless deemed to be
impracticable, as approved by the
Director, DHA.

N. Wage Adjustments and Labor Share

We propose that labor related
adjustments to the ASC payment rates
will be based on Medicare’s
methodology, currently the Core-Based
Statistical Area methodology. The
adjustment for geographic wage
variation will be made based on a 50
percent labor share, subject to change by
CMS. There is no adjustment for
geographic wage differences for: Corneal
tissue acquisition; drugs and devices
with pass-through status under OPPS;
brachytherapy sources; payment
adjustment for NTIOLs; and separately
payable drugs and biologicals. We
propose to adopt this methodology, as
well as any future refinements or
adjustments made by Medicare to the
labor-related share, the items and
services subject to wage adjustments,
and the methodology by which wage
adjustments are made, unless
determined to be impracticable by the
Director, DHA.

O. Annual Adjustments

Medicare makes an annual adjustment
of the payment rates for inflation based
on CPI-U. We propose to adopt the
annual adjustments, as well as any
interim adjustments to the ASC
payment rates, as made by Medicare.
TRICARE will publish the annual rates
and related files to the TRICARE
website, and may refer contractors to the
appropriate Medicare files, when
available.

P. Payment for Terminated Procedures

TRICARE proposes adopting the same
methodology for payment of terminated
procedures as Medicare, as well as
adopting all future refinements and
adjustments. Currently, this process is
as follows:

1. Payment will be denied when an
ASC submits a claim for a procedure
that is terminated before the patient is
taken into the treatment or operating
room.

2. Payment will be made at 50 percent
of the rate if a surgical procedure is
terminated due to the onset of medical
complications after the patient has been
prepared for surgery and taken to the
operating room but before anesthesia
has been induced or the procedure
initiated.

3. Full payment will be made for a
surgical procedure if a medical

complication arises which causes the
procedure to be terminated after
anesthesia has been induced or the
procedure initiated.

Q. Payment for Multiple Procedures

TRICARE proposes adopting the same
methodology for payment of multiple
procedures as Medicare, as well as
adopting all future refinements and
adjustments. When multiple procedures
are performed in the same operative
session that are subject to the multiple
procedure discount, 100% of the highest
paying surgical procedure on the claim
is paid, plus 50% of the applicable
payment rates for the other ASC covered
surgical services. The CMS OPPS/ASC
annual final rules specify the surgical
procedures subject to multiple
discounting, which TRICARE proposes
to adopt. In determining the ranking of
the procedures for the discounting, the
lower of the billed charge or the ASC
payment amount will be used.

R. Offset for Payment for Pass-Through
Devices

The ASC payment may be reduced for
certain procedures when provided in
conjunction with a specific pass-
through device. TRICARE proposes to
adopt this methodology, and accept the
code pairs as assigned and updated by
CMS, as well as any other future
refinements or adjustments to this
methodology.

S. Payment for Devices Furnished With
No Cost or Full or Partial Credit

Reduced payments are made for
certain procedures when a specified
device is furnished without cost or for
which either a partial or full credit is
received (e.g., device recall). TRICARE
proposes to adopt this methodology as
well as any other future refinements or
adjustments to this methodology.

T. Payment for Non-ASC Services

ASCs may furnish and be paid under
alternate established reimbursement
methodologies for services not
considered ASC facility services. For
example, ASCs may be reimbursed the
CMAC rate for a physician office visit;
facility charges are not allowed. Surgical
procedures that are offered in
physicians’ offices, and that CMS
classifies as “office-based” are
reimbursed the lower of the ASC rate or
the non-facility practice expense RVU
amount of the CMAG. If there is no ASC
payment for services that are medical in
nature (such as office visits and
diagnostic tests), the ASC is reimbursed
as though the service was performed in
a physician’s office, with no additional
payment for facility charges. Surgical
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services that do not have an established
reimbursement rate under this system
may not be reimbursed in an ASC
setting.

U. Transitions

TRICARE proposes no transition,
since many providers will see increases
in payments from adoption of this
proposed reimbursement methodology.

V. ASC Quality Report Program and
Value Based Purchasing

Medicare utilizes the ASC Quality
Reporting program (ASCQR), under
which ASCs must submit data on
quality measures to receive the full
payment update each year. ASCs that do
not submit the required data have their
payment update reduced by 2%.
Performance on these measures does not
impact ASC payments. For 2016, the
measures included:

e ASC-1 Patient Burn

e ASC-2 Patient Fall

e ASC-3 Wrong Site, Wrong Side,
Wrong Patient, Wrong Procedure,
Wrong Implant

e ASC—4 Hospital Transfer/
Admission

e ASC-5 Prophylactic Intravenous
(IV) Antibiotic Timing

e ASC-6 Safe Surgery Checklist Use

e ASC-7 ASC Facility Volume Data
on Selected ASC Surgical Procedures

e ASC-8 Influenza Vaccination
Coverage among Healthcare Personnel

Medicare contracts with outside
entities to collect this quality data.
Because the TRICARE program
represents a small fraction of the ASC
services rendered as a whole, we
propose to provide the full ASC update
to all ASCs, regardless of whether they
report quality data. Collecting
information regarding which ASCs
report quality data and which do not,
and building that information into the
reimbursement system in a timely
manner will be impracticable for the
program. However, TRICARE may
utilize this data, which is publicly
reported at data.medicare.gov, for future
initiatives related to reimbursement for
ASCs. The ASCQR may lead to a value
based purchasing (VBP) program for
ASCs in the future; however, there were
no specific proposals in Medicare’s
most recent ASC final rule (2016).
TRICARE will adopt reimbursement
modifications to the ASC
reimbursement system related to VBP, if
determined to be practicable by the
Director, DHA. Such changes will be
incorporated into the implementing
instructions, as appropriate.

2. Adopt Medicare’s Payment
Methodology for Outpatient Services
Provided in Cancer and Children’s
Hospitals

A. Reimbursement

We propose to adopt Medicare’s
reimbursement methodology for
outpatient services rendered in cancer
and children’s hospitals, with
modifications made due to the
administrative complexity of the
Medicare system. We propose a
combined OPPS and cost-
reimbursement system. We propose to
pay these hospitals under TRICARE’s
existing OPPS, and then reimburse the
hospitals the higher of the OPPS
payment or one hundred percent of the
hospital-specific costs for those same
services, based on the hospital-specific
outpatient cost to charge ratio (CCR),
through an annual adjustment. We
propose to modify 32 CFR 199.14(a)(6)
to include cancer and children’s
hospitals as providers subject to OPPS,
and will further describe how these
providers will be held harmless under
the proposed methodology.

B. Hospitals Subject to This Proposed
Reimbursement System

We propose that those cancer and
children’s hospitals that were
specifically excluded in TRICARE’s
OPPS final rule at 73 FR 74945, and are
those cancer and children’s hospitals
currently held harmless from OPPS by
Medicare, will be subject to the
provisions of this proposed rule.

C. Transitional Outpatient Payments

While Medicare provides
reimbursement through TOPs for the
difference between OPPS and hospital-
specific costs on a monthly basis, we
propose to make these payments on an
annual basis. This approach reduces the
administrative complexity of the system
and makes the system practicable to
adopt for TRICARE’s comparatively
smaller beneficiary population. A
precedent can be found in TRICARE’s
implementation of the reimbursement
system for SCHs; the TRICARE
contractors perform a year-end
comparison of the primary methodology
with the Diagnosis Related Group
(DRG)-based payment methodology, and
provide reimbursement where the DRG-
based payment amount would have
been higher than the primary
methodology.

Additionally, Medicare holds CCHs
harmless by calculating their pre-
Balanced Budget Act (BBA) amount.
The pre-BBA amount is an estimate of
what the provider would have been paid
during the CY for the same services

under the Medicare system that was in
effect prior to OPPS. This amount is
calculated by multiplying the provider’s
payment-to-cost ratio (PCR), based on
the provider’s base year cost report
(generally CY 1996), times the
reasonable costs the provider incurred
during a calendar year to furnish the
services that were paid under the OPPS.
TRICARE, however, proposes to simply
hold the hospital harmless based on
their costs; with costs defined as the
product of multiplying the hospital’s
total charges for covered OPPS services
for a twelve-month period by the
hospital-specific outpatient CCR. This
modification still holds the hospital
harmless and ensures payment at costs,
and is also practicable to adopt for
TRICARE’s comparatively smaller
beneficiary population, and addresses
issues of administrative complexity
which led the agency to exempt CCHs
in the original implementation of OPPS.
Additionally, for cancer hospitals,
Medicare has adopted an additional
adjustment, mandated by the Patient
Protection and Affordable Care Act
(PPACA), which applied an additional
payment adjustment to account for
higher costs incurred by cancer
hospitals. TRICARE is not subject to the
PPACA, and proposes to not adopt this
additional adjustment to adjust for the
average payment-to-cost ratio for cancer
hospitals, due to the administrative
complexity of the calculation.

For cancer and children’s hospitals,
the annual process is proposed to be as
follows:

Step One: Identify the costs of the
hospital by multiplying the total billed
charges for OPPS services on claims
paid during the 12-month period by the
most-recent hospital-specific outpatient
CCR.

Step Two: Add together total
TRICARE payments, cost-shares, and
deductibles applied for all Ambulatory
Payment Classifications (APCs), as well
as outlier payments and transitional
pass-through payments for drugs,
biologicals and/or devices for those
same claims paid during the year as
those in Step One. If the result of Step
2 is greater than Step 1, no payment is
warranted because the hospital was
reimbursed more from OPPS than their
costs. If the result of Step 2 (OPPS
payments) is less than Step 1 (hospital’s
costs), the hospital will be issued a
payment equal to 100% of the difference
between the hospital’s costs and actual
payments.

Adjustments may be made in
subsequent years for claims not
processed to completion. The
implementing instructions will contain
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the full instructions for calculation and
payment of hold-harmless payments.

D. Transitions

TRICARE proposes no transition,
since providers will be held harmless.
Generally transitions are performed
when providers may be exposed to
payments that are below their costs;
however, through the annual
adjustments, providers are assured that
they will receive reimbursements for
their costs.

E. General Temporary Military
Contingency Payment Adjustments
(GTMCPA)

Under this system, at the discretion of
the Director, DHA, CCHs may be eligible
for GTMCPAs that will ensure network
adequacy during military contingency
operations, in accordance with the
implementing instructions issued by the
Director, DHA. These GTMCPAs will be
calculated and issued in the same
manner as those that are made currently
under TRICARE’s OPPS.

III. Regulatory Analyses for ASCs,
Cancer, and Children’s Hospitals

Executive Order 12866, Executive
Order 13563, and Executive Order
13771

A. Overall Impact

DoD has examined the impacts of this
proposed rule as required by Executive
Orders (E.O.s) 12866 (September 1993,
Regulatory Planning and Review), 13563
(January 18, 2011, Improving Regulation
and Regulatory Review), and 13771
(January 30, 2017, Reducing Regulation
and Controlling Regulatory Costs); the
Regulatory Flexibility Act (RFA)
(September 19, 1980, Pub. L. 96—354);
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—4); and the
Congressional Review Act (5 U.S.C.
804(2)).

1. Executive Order 12866, Executive
Order 13563, and Executive Order
13771

Executive Orders 12866 (Regulatory
Planning and Review) and 13563
(Improving Regulation and Regulatory
Review) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule

has been designated as a “not
significant” regulatory action, and not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has not been
reviewed by the Office of Management
and Budget (OMB) under the
requirements of these Executive Orders.

Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs) directs agencies to reduce
regulation and control regulatory costs
and provides that “for every one new
regulation issued, at least two prior
regulations be identified for elimination,
and that the cost of planned regulations
be prudently managed and controlled
through a budgeting process.”” This
proposed rule is not expected to be
subject to the requirements of this
Executive Order because it is not
significant under Executive Order
12866.

2. Congressional Review Act, 5 U.S.C.
801

Under the Congressional Review Act,
a major rule may not take effect until at
least 60 days after submission to
Congress of a report regarding the rule.
A major rule is one that would have an
annual effect on the economy of $100
million or more or have certain other
impacts. This Notice of Proposed Rule
Making is not a major rule under the
Congressional Review Act.

3. Regulatory Flexibility Act (RFA)

The RFA requires agencies to analyze
options for regulatory relief of small
businesses if a rule has a significant
impact on a substantial number of small
entities. For purposes of the RFA, small
entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals are considered to be small
entities, either by being nonprofit
organizations or by meeting the Small
Business Administration (SBA)
identification of a small business
(having revenues of $34.5 million or less
in any one year). For purposes of the
RFA, we have determined that the
majority of ASCs and CCHs would be
considered small entities according to
the SBA size standards. Individuals and
States are not included in the definition
of a small entity. Therefore, this
proposed rule would have a significant
impact on a substantial number of small
entities. The Regulatory Flexibility
Analysis is included in the preamble of
this rule.

4. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated

costs and benefits before issuing any
rule whose mandates require spending
in any one year of $100 million in 1995
dollars, updated annually for inflation.
Currently, that threshold level is
approximately $140 million. This
proposed rule will not mandate any
requirements for State, local, or tribal
governments or the private sector.

5. Paperwork Reduction Act

This rule will not impose significant
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3502—-3511). Existing information
collection requirements of the TRICARE
and Medicare programs will be utilized.
We do not anticipate any increased
costs to hospitals because of paperwork,
billing, or software requirements since
we are adopting Medicare’s
methodologies with which the ASCs
and hospitals are already familiar.

6. Executive Order 13132, “Federalism”

This rule has been examined for its
impact under E.O. 13132, and it does
not contain policies that have
federalism implications that would have
substantial direct effects on the States,
on the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of Government. Therefore,
consultation with State and local
officials is not required.

B. Entities Included in and Excluded
From the Proposed Reimbursement
Methodologies

The TRICARE ASC reimbursement
system encompasses all ASCs that meet
Medicare’s definition of an ASC with a
Medicare agreement, and those ASCs
that due to the nature of the population
they serve (i.e., pediatric patients) do
not have a Medicare agreement but are
otherwise accredited by an accrediting
body as approved by the Director, DHA.
The TRICARE OPPS reimbursement
system encompasses all Medicare-
classified cancer and children’s
hospitals that are also authorized for
TRICARE except for hospitals in States
that are paid by Medicare and TRICARE
under a waiver that exempts them from
Medicare’s or TRICARE’s OPPS,
respectively. Currently, only Maryland
hospitals operate under such a waiver.

C. Analysis of the Impact of Policy
Changes on Payment for ASC and
CCHS, and Alternatives Considered

The alternatives that were considered,
the changes that we are proposing, and
the reasons that we have chosen these
options are discussed below:
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1. Alternatives Considered for the
Reimbursement of ASCs

Under the method discussed in this
proposed rule, TRICARE’s ASC
payments would increase to certain
providers by approximately $14 million.
This is due to an increase in payments
for surgical services that are paid under
TRICARE’s current ASC reimbursement
methodology of approximately $23
million, with a decrease in payments for
surgical services that are currently
reimbursed outside TRICARE’s current
ASC reimbursement system of
approximately $9 million. The overall
impact represents an approximate 25-
percent increase to ASCs for surgical
services. For many procedures, the
reimbursement amounts will increase
by more than 25 percent. However,
these increases will be offset by the fact
that some procedures and devices that
are currently paid separately will be
bundled under this proposed
reimbursement system.

This rule proposes paying ASCs on
the basis of the Medicare ASC fee
schedule, with no exceptions to the list
of procedures considered appropriate by
Medicare to be performed in an ASC.
This approach was adopted because
TRICARE is statutorily obligated to pay
like Medicare where practicable.
Medicare covers approximately 3,400
procedures under the ASC payment
system. The ASC list is comprised of
those surgical procedures that CMS has
determined do not pose a significant
safety risk and are not expected to
require an overnight stay following the
surgical procedure. Alternatively, we
considered permitting exceptions to the
Medicare ASC list, however, such a
process would require the creation and
maintenance of an entirely separate list
by TRICARE. This approach was not
adopted because, first, this approach
would be impracticable and complex;
and second, covered services continue
to be available in either hospital
outpatient settings, or inpatient settings.
We anticipate no impact to access to
care by adopting Medicare’s approach.

We have also determined that no
transition period is necessary. First, as
we have noted earlier, historically
transitions are done to protect providers
from payments below their costs.
However, in this case, while revenues
would decrease for some providers,
some providers may see increases in
reimbursement, and a transition period
would not be beneficial for these
providers. Second, because alternative
locations are available for these services
(Hospital Outpatient Departments),
concerns regarding access to care are
unfounded. Third, TRICARE payments

to ASCs will be equal to Medicare’s. The
Medicare Payment Advisory Committee
(MedPAQC) is an independent
congressional agency which advises the
U.S. Congress on issues affecting the
Medicare program. MedPAC’s ““March
2016 Report To Congress: Medicare
Payment Policy”, indicates that
Medicare payments to ASCs are
adequate. Fourth, the number of
outpatient surgeries performed in ASCs
under TRICARE is very small in
comparison to Medicare and the
industry. If TRICARE had the Medicare
reimbursement system in place during
CY 2015, TRICARE would have spent
approximately $250 million on ASC
services. In contrast, ASCs received over
$3.8 billion in Medicare payments and
beneficaries’ cost sharing in 2014 (2015
data unavailable in the 2016 MedPAC
report). In aggregate, the TRICARE ASC
claims are a very small percentage of the
industry’s claims, so the change to
reimbursement in the aggregate, is
small. Finally, the 2016 MedPAC report
determined that there was sufficient
access to ASCs by Medicare
beneficiaries, as evidenced by the
continued growth and expansion of
ASCs. Given that TRICARE ASC rates
will be equal to Medicare ASC rates, we
do not anticipate access problems for
TRICARE beneficiaries.

2. Alternatives Considered for the
Reimbursement of Cancer and
Children’s Hospitals

Under the method discussed in this
proposed rule, TRICARE’s payments to
CCHs would decrease by approximately
$12 million. The estimated costs savings
are relatively low, because the current
allowed-to-billed ratio is so similar to
the proposed system that major savings
are unlikely. Our analysis has shown
that the impact on specific hospitals
varied widely, although the aggregate
impact was small. Of the 25 CCHs with
the highest allowed amounts in 2015,
seven hospitals would have their
payments reduced by more than 15
percent, and 11 hospitals would have
their payments increased by more than
15 percent.

An alternative to this payment
approach would be to reimburse CCHs
on the basis of their costs, rather than
pay utilizing OPPS and comparing
utilizing OPPS, and making annual
adjustments. In other words, we
evaluated using a process in reverse to
the one described in this proposed rule.
Under the alternative approach,
TRICARE would have paid the hospital
at its costs (billed charges multiplied by
the CCR), and then performing a
comparison to what would have been
paid under OPPS annually, and making

annual adjustments if needed. Although
this would result in fewer end-year
adjustments, it would be
administratively complex to adjust all
claims utilizing OPPS at the end of the
year. Additionally, this approach is
inconsistent with the statutory
obligation to pay like Medicare.
Therefore, this approach was not
adopted because TRICARE is statutorily
obligated to pay like Medicare where
practicable. It is practicable to adopt
OPPS for these institutional providers,
with annual hold harmless provisions.

We also propose no transition. CCHs
will receive, at a minimum, one
hundred percent of their costs, or the
OPPS payment, whichever is higher.
Historically, transitions are done to
protect providers from payments below
their costs. However, in this case, the
providers will be held-harmless, so no
transition is necessary.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

Accordingly, 32 CFR part 199 is
proposed to be amended as follows:

PART 199—CIVILIAN HEALTH AND
MEDICAL PROGRAM OF THE
UNIFORMED SERVICES (CHAMPUS)

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Amend § 199.2(b) by adding, in
alphabetical order, the definitions of
“Ambulatory Surgery Center”, “Cancer
hospital”, and “Children’s hospital” to
read as follows:

§199.2 Definitions.
* * * * *

(b) L

Ambulatory Surgery Center (ASC).
Any distinct entity that is classified by
the Centers for Medicare and Medicaid
Services (CMS) as an Ambulatory
Surgical Center (ASC) under 42 CFR
part 416 and meets the applicable
requirements established by
§199.6(b)(4)(x). Any ASC that would
otherwise meet the CMS classification
as an ASC but does not have a
participation agreement with Medicare
due to the nature of the patients they
treat (e.g., pediatric) must meet the
applicable requirements established by
§199.6(b)(4)(x) in order to be a
TRICARE authorized ASC. All ASCs
must also enter into participation
agreements with TRICARE.
* * * * *

Cancer hospital. A specialty hospital
that is classified by CMS as a Cancer
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Hospital and meets the applicable
requirements established by
§199.6(b)(4)(1).

Children’s hospital. A specialty
hospital that is classified by CMS as a
Children’s Hospital and meets the
applicable requirements established by
§199.6(b)(4)(i).

m 3. Amend § 199.6 by revising
paragraph (b)(4)(x)(B)(1) to read as
follows:

§199.6 TRICARE-authorized providers.
* * * * *

(b) EE

(4) * x %

(X) * *x %

(B) * * %

(1) ASC. ASCs must meet all criteria
for classification as an Ambulatory
Surgical Center under 42 CFR part 416,
as well as all of the requirements of this
part, in order to be considered an
authorized ASC under the TRICARE
program. Care provided by an
authorized TRICARE ASC may be cost-
shared under the following
circumstances:

(1) A childbirth procedure provided
by a CHAMPUS-approved ASC shall not
be cost-shared by CHAMPUS unless the
surgical center is also a CHAMPUS-
approved birthing center institutional
provider as established by the birthing
center provider certification
requirement of this part, and then
reimbursement of covered maternity
care and childbirth services shall be
subject to § 199.16(e).

(if) ASCs must demonstrate they have
a valid participation agreement with
Medicare, except as provided under
paragraph (b)(4)(x)(B)(1)(v) of this
section. ASCs must also enter into a
participation agreement with TRICARE
in order to be considered an authorized
TRICARE provider.

(iif) ASCs that do not have an
agreement with Medicare due to the
nature of the patients they treat (e.g.,
pediatric patients) shall be accredited by
the Joint Commission, the Accreditation
Association for Ambulatory Health Care,
Inc. (AAAHQ), or such other
accreditation as authorized by the
Director, DHA and published in the
implementing instructions.
Additionally, these facilities must enter
into participation agreements with
TRICARE under § 199.6(a)(8)(i)(A) in
order to be an authorized TRICARE
provider.

* * * * *

m 4. Section 199.14 is amended by
revising paragraphs (a)(6)(ii)(A) and (B);
and (d) to read as follows:

§199.14 Provider reimbursement
methods.

(a] * % %

(6) EE

(ii) Outpatient services subject to
OPPS. Outpatient services provided in
hospitals subject to Medicare OPPS as
specified in 42 CFR 413.65 and 42 CFR
419.20, to include cancer and children’s
hospitals, will be paid in accordance
with the provisions outlined in sections
1833(t) of the Social Security Act and its
implementing Medicare regulation (42
CFR part 419) subject to exceptions as
authorized by § 199.14(a)(5)(ii). Under
the provisions of this section,
CHAMPUS will recognize to the extent
practicable, in accordance with 10
U.S.C. 1079(i)(2), Medicare’s OPPS
reimbursement methodology to include
specific coding requirements,
ambulatory payment classifications
(APCs), nationally established APC
amounts and associated adjustments
(e.g., discounting for multiple surgery
procedures, wage adjustments for
variations in labor-related costs across
geographical regions and outlier
calculations). While CHAMPUS intends
to remain as true as possible to
Medicare’s basic OPPS methodology,
there will be some deviations required
to accommodate CHAMPUS’ unique
benefit structure and beneficiary
population as authorized under the
provisions of 10 U.S.C. 1079(i)(2).
Cancer and children’s hospitals will be
paid on the basis of OPPS, but
consistent with Medicare, payments
shall be adjusted so that these providers
receive 100 percent of their costs.
Adjustments shall be made on an
annual basis. Within 180 days of the
end of the OPPS year (OPPS Year is
defined as April 1 through March 30),
DHA shall calculate the hospital’s costs,
utilizing the hospital-specific outpatient
cost-to-charge ratio (CCR). The costs
shall be calculated by multiplying the
hospital’s billed charges for OPPS
services by the CCR. If the hospital’s
costs, as calculated by DHA, exceeded
the payment that had been made under
OPPS, the hospital shall receive an
annual payment adjustment so that the
hospital receives 100% of their costs.

(A) Temporary transitional payment
adjustments (TTPAs) will be in place for
all hospitals, both network and non-
network in order to buffer the initial
decline in payments upon
implementation of TRICARE’s OPPS.
For network hospitals, the temporary
transitional payment adjustments
(TTPAs) will cover a four-year period.
The four-year transition will set higher
payment percentages for the ten
Ambulatory Payment Classification
(APC) codes 604—609 and 613—-616, with

reductions in each of the transition
years. For non-network hospitals, the
adjustments will cover a three year
period, with reductions in each of the
transition years. For network hospitals,
under the TTPAs, the APC payment
level for the five clinic visit APCs would
be set at 175 percent of the Medicare
APC level, while the five ER visit APCs
would be increased by 200 percent in
the first year of OPPS implementation.
In the second year, the APC payment
levels would be set at 150 percent of the
Medicare APC level for clinic visits and
175 percent for ER APCs. In the third
year, the APC visit amounts would be
set at 130 percent of the Medicare APC
level for clinic visits and 150 percent for
ER APCs. In the fourth year, the APC
visit amounts would be set at 115
percent of the Medicare APC level for
clinic visits and 130 per cent for ER
APCs. In the fifth year, the TRICARE
and Medicare payment levels for the 10
APC visit codes would be identical. For
non-network hospitals, under the
TTPAs, the APC payment level for the
five clinic and ER visit APCs would be
set at 140 percent of the Medicare APC
level in the first year of OPPS
implementation. In the second year, the
APC payment levels would be set at 125
percent of the Medicare APC level for
clinic and ER visits. In the third year,
the APC visit amounts would be set at
110 percent of the Medicare APC level
for clinic and ER visits. In the fourth
year, the TRICARE and Medicare
payment levels for the 10 APC visit
codes would be identical.

(B) An additional temporary military
contingency payment adjustment
(TMCPA) will also be available at the
discretion of the Director, or a designee,
at any time after implementation to
adopt, modify and/or extend temporary
adjustments to OPPS payments for
TRICARE network hospitals deemed
essential for military readiness and
deployment in time of contingency
operations. Any TMCPAs to OPPS
payments shall be made only on the
basis of a determination that it is
impracticable to support military
readiness or contingency operations by
making OPPS payments in accordance
with the same reimbursement rules
implemented by Medicare. The criteria
for adopting, modifying, and/or
extending deviations and/or
adjustments to OPPS payments shall be
issued through CHAMPUS policies,
instructions, procedures and guidelines
as deemed appropriate by the Director,
or a designee. TMCPAs may also be
extended to non-network hospitals on a
case-by-case basis for specific
procedures where it is determined that
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the procedures cannot be obtained
timely enough from a network hospital.
For such case-by-case extensions,
“Temporary”” might be less than three
years at the discretion of the Director, or
designee.

(d) Payment of institutional facility
costs for ambulatory surgery. Surgical
services provided in Ambulatory
Surgery Centers (ASCs) as defined in
§199.2 will be paid in accordance with
the provisions outlined in section
1833(t) of the Social Security Act and its
implementing Medicare regulation (42
CFR part 416). TRICARE will recognize,
to the extent practicable, in accordance
with 10 U.S.C. 1079(i)(2), Medicare’s
ASC reimbursement methodology to
include specific coding requirements,
prospectively determined rates,
discounts for multiple surgical
procedures, the scope of ASC services,
covered surgical procedures, and the
basis of payment as, as described in 42
CFR part 416 with the exception that
TRICARE will implement no
transitional payments. Payment for
ambulatory surgery procedures is
limited to those procedures that are
reimbursed by Medicare in ASCs.

* * * * *

Dated: November 15, 2019.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-25213 Filed 11-27-19; 8:45 am]
BILLING CODE 5001-06—-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[Docket Number USCG-2019-0822]

Anchorage Grounds; Delaware Bay
and Atlantic Ocean, Delaware

AGENCY: Coast Guard, DHS.
ACTION: Notice of inquiry; request for
comments.

SUMMARY: The Coast Guard is
considering amending its regulations to
establish new anchorage grounds in the
Delaware Bay and Atlantic Ocean. We
are considering this action after
receiving requests suggesting additional
anchorage grounds are necessary to
accommodate current and future vessel
traffic, improve navigation safety, and
because traditional anchorage areas may
not be available due to planned or
potential offshore wind energy
development. We invite your comments

on whether we should initiate a
rulemaking to amend our existing
anchorage regulations based on this, or
if the status quo should be maintained
or other actions considered.

DATES: Your comments and related
material must reach the Coast Guard on
or before January 28, 2020.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0822 using the Federal portal at
https://www.regulations.gov. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
inquiry, call or email Marine Science
Technician Second Class (MST2)
Thomas Welker, Sector Delaware Bay,
U.S. Coast Guard; telephone (215) 271—
4814, email Thomas.].Welker@uscg.mil;
or Mr. Jerry Barnes, Fifth Coast Guard
District (dpw), U.S. Coast Guard;
telephone (757) 398—6230, email
Jerry.R.Barnes@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

ACPARS Atlantic Coast Port Access Study

BOEM Bureau of Ocean Energy
Management

CFR Code of Federal Regulations

FR Federal Register

OCS Outer Continental Shelf

WGS84 World Geodetic System 1984

II. Background and Purpose

The Coast Guard is considering
amending its regulations to establish
new anchorage grounds in the Delaware
Bay and Atlantic Ocean. Our authority
to establish anchorage grounds comes
from 33 U.S.C. 471.

The Delaware Bay and River supports
a diverse marine transportation system
which includes the ports of Wilmington,
DE; New Castle, DE; Philadelphia, PA;
Camden-Gloucester City, NJ; and serves
as an entry point for vessels bound for
the port of Baltimore, MD, through the
Chesapeake and Delaware Canal. Global
trends in shipping indicate carriers
continue to invest in larger vessels and
these vessels are arriving at Delaware
River ports. A river deepening project is
nearing completion that will increase
the Federal project depth from 40 to 45
feet from Philadelphia, PA, and
Camden, NJ, to the mouth of the
Delaware Bay. Large vessels bound for
Delaware River ports often wait offshore
at anchor in unregulated areas between
the Eastern Directed Traffic area and
Southeastern Directed Traffic Area, or in
various places along the dredged

channel through the lower bay. Vessels
anchor for a broad range of purposes
including taking on stores, transferring
of personnel, engaging in bunkering
operations, or lightering. Designated
anchorage grounds are available and
regulations covering the use of these
anchorages are set out in 33 CFR
110.157. These anchorage regulations
were last revised in November 2016 to
eliminate unusable anchorage grounds
and provide additional usable grounds
to support port demands and enhance
navigation safety. See Final Rule
published in the Federal Register on
November 25, 2016 (81 FR 85157).

In 2016, the Coast Guard published a
notice of its Atlantic Coast Port Access
Route Study (ACPARS) (81 FR 13307,
March 14, 2016) that analyzed the
Atlantic Coast waters seaward of
existing port approaches within the U.S.
Exclusive Economic Zone and
announced the report as final in 2017
(82 FR 16510, April 5, 2017). This
multiyear study began in 2011, included
public participation, and identified the
navigation routes customarily followed
by ships engaged in commerce between
international and domestic U.S. ports.
See https://navcen.uscg.gov/
?pageName=PARSReports. During the
study, the Coast Guard received
comments from interested stakeholders
addressing cumulative impacts of wind
energy areas and potential conflicts with
traditional navigation routes and uses of
the waters. As wind energy areas are
developed and distribution cables
installed, vessel traffic may be displaced
or funneled into smaller areas, and
available anchorage areas may be
decreased. This increased vessel density
may cause the mixing of vessel types
and speeds while also changing the
geometry of interactions as vessels come
within close range of each other. These
changes may increase the risk of
collision, loss of property, loss of life,
and environmental damage. In the
vicinity of the entrance to the Delaware
Bay and River, the Coast Guard received
requests from a Federal pilot and the
Mariners’ Advisory Committee for the
Delaware Bay and River to establish two
new regulated anchorages in the
Atlantic Ocean as potential wind energy
leases would remove traditional
unregulated anchorage areas from use.

In 2018, the Coast Guard held
meetings with maritime stakeholders to
discuss global shipping trends, wind
energy areas and potential conflicts with
traditional uses of the waters in the
vicinity of the entrance to the Delaware
Bay and River. Attendance included the
Pilots’ Association for the Bay and River
Delaware, the Mariners’ Advisory
Committee for the Bay and River
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https://www.regulations.gov
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Delaware, Interport Pilots Association,
and port and terminal representatives.
These meetings provided valued insight
toward the need for additional
anchorage grounds to accommodate
current and future vessel traffic,
improve navigation safety, and facilitate
continued growth of Delaware River
ports and associated economic activity.
Potential anchorage grounds
discussed included the two anchorage
areas requested during the ACPARS

study as well as a third in the lower bay.

Following the naming convention in 33
CFR 110.157, these anchorages were
notionally referred to as Anchorage B—
Breakwater, Anchorage C—Cape
Henlopen, and Anchorage D—Indian
River.

Anchorage B—Breakwater is
notionally located in the Delaware Bay
beginning approximately 2.5 miles
north of Cape Henlopen, DE, includes
areas traditionally used by vessels for
anchoring, and is in naturally deep
water with charted depths between 50
and 77 feet. The anchorage grounds as
contemplated include the waters
bounded by a line connecting the
following points:

wind energy areas are developed. These
anchorage grounds as contemplated
include the waters bounded by a line
connecting the following points:

Latitude

Longitude

38°34'56.28” N
38°33'40.94” N
38°31'31.11” N
38°29'07.38” N
38°28'56.90” N
38°30'07.40” N

74°52'19.13” W
74°54’41.51” W
74°55'27.97” W
74°53'29.26” W
74°50'28.70” W
74°48'08.39” W

Latitude Longitude

38°52'44.43” N
38°52'06.27” N
38°5119.83” N
38°50'45.99” N
38°52'44.43” N

75°06'43.93” W
75°05'46.69” W
75°5'42.73" W

75°06'15.49” W
75°08'40.57” W

(DATUM: WGS84)

Anchorage GC—Cape Henlopen is
notionally located in the Atlantic Ocean
approximately 9.4 miles east of the
Delaware coast and is in naturally deep
water with charted depths between 41
and 85 feet. The anchorage ground
includes areas anticipated to be used by
vessels for anchoring once offshore
wind energy areas are developed. The
anchorage grounds as contemplated
include the waters bounded by a line
connecting the following points:

Latitude

Longitude

38°40'54.03” N
38°40'56.11” N
38°37’36.03” N

74°52’00.01” W
74°48’51.35” W
74°48'30.01” W

(DATUM: WGS84)

Anchorage D—Indian River is
notionally located in the Atlantic Ocean
beginning approximately 6 miles east of
the Delaware coast, includes areas
traditionally used by vessels for
anchoring, and is in naturally deep
water with charted depths between 40
and 85 feet. The frequency of vessels
using the anchorage grounds is
anticipated to increase once offshore

(DATUM: WGS84)

We are considering amending our
regulations to establish these three
notional anchorages. You may find
illustrations of these notional
anchorages in the docket where
indicated under ADDRESSES.
Additionally, the notional anchorages
are available for viewing on the Mid-
Atlantic Ocean Data Portal at http://
portal.midatlanticocean.org/visualize/.
See the “Maritime” portion of the Data
Layers section.

III. Information Requested

We seek your comments on whether
we should consider a proposed
rulemaking to establish additional
regulated anchorage grounds in the
Delaware Bay and Atlantic Ocean. In
particular, the Coast Guard requests
your input to determine to what extent
the notional anchorages, Anchorage B—
Breakwater, Anchorage C—Cape
Henlopen, and Anchorage D—Indian
River would accommodate current and
future vessel traffic, improve navigation
safety, and facilitate continued growth
of Delaware River ports, offshore
renewable energy and associated
economic activity; or if the status quo
should be maintained, or other actions
should be considered.

IV. Public Participation and Request for
Comments

We encourage you to submit
comments through the Federal portal at
https://www.regulations.gov. If your
material cannot be submitted using
https://www.regulations.gov, contact the
person in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions. In your
submission, please include the docket
number for this notice of inquiry and
provide a reason for each suggestion or
recommendation.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
submissions in response to this
document, see DHS’s Correspondence

System of Records notice (84 FR 48645,
September 26, 2018).

Documents mentioned in this notice
of inquiry as being available in the
docket, and all public comments, will
be in our online docket at https://
www.regulations.gov and can be viewed
by following that website’s instructions.

Dated: November 22, 2019.
Keith M. Smith,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2019-25854 Filed 11-27-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2019-0809]
RIN 1625-AA09

Drawbridge Operation Regulation;
Chelsea River, Chelsea, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
modify the operating schedule that
governs the Chelsea Street Bridge across
the Chelsea River, mile 1.3, at Chelsea,
Massachusetts. The bridge owner,
Massachusetts Department of
Transportation (MassDOT), submitted a
request to allow the bridge to open to
139 feet above mean high water instead
of the full open position of 175 feet
unless a full bridge opening is
requested. It is expected that this change
to the regulations will create efficiency
in drawbridge operations and better
serve the needs of the community while
continuing to meet the reasonable needs
of navigation.
DATES: Comments and related material
must reach the Coast Guard on or before
January 28, 2020.
ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0809 using Federal e-Rulemaking
Portal at http://www.regulations.gov.
See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Jim Rousseau, Project
Officer, First Coast Guard District,
telephone (617) 223-8619, email
James.L.Rousseau2@uscg.mil.

SUPPLEMENTARY INFORMATION:
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1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
E.O. Executive order

FR Federal Register

OMB Office of Management and Budget
NPRM Notice of proposed rulemaking
Pub. L. Public Law

§ Section

U.S.C. United States Code

II. Background, Purpose and Legal
Basis

The Chelsea Street Bridge at mile 1.3,
across the Chelsea River, at Chelsea,
Massachusetts, has a vertical clearance
in the closed position of 9.33 feet at
mean high water and 20.02 feet at mean
low water. Horizontal clearance is
approximately 225 feet. The waterway
users include recreational and
commercial vessels, including tugboat/
barge combinations and tankers.

The existing drawbridge operating
regulations is listed at 33 CFR 117.593.
In September of 2019, the owner of

the bridge, MassDOT, requested a
change to the drawbridge operation
regulations to allow the Chelsea Street
Bridge to open to 139 feet above mean
high water, which is an acceptable
height for all vessels requesting
openings on the Chelsea River. The
requested change in drawbridge
operations is due to the increased
volume of traffic across the bridge
during peak commuting hours, making
bridge openings up to 175 feet
impractical. This change in opening
height reduces the opening time by 2—
6 minutes per opening. The Chelsea
Street Bridge will perform a full bridge
opening of 175 feet above mean high
water when requested to do so. The
existing regulations require the bridge to
open immediately on signal and will
continue to do so.

MassDOT reached out to the maritime
stakeholders with the requested change
proposed and received no objections.

Under this proposed rule the draw
would open on signal as stated above,
but only to 139 feet above mean high
water, except when a full opening to
175 feet above mean high water is
requested. We analyzed the bridge
opening data for the Chelsea River
Bridge during calendar years June 2017—
June 2018, comparing the number of
bridge openings required to 175 feet and
the number of bridge openings required
to 139 feet for each month of the year.

The bridge opening breakdown for
June 2017-June 2018 is as follows: Out
of the total 1967 bridge openings, none
were needed to the 175 foot elevation
and the remaining 100% could clear the
139 foot elevation.

The bridge tender will be aware of the
vertical clearance from the low steel
chord of the bridge to the water level by
a sensor displaying distance on the
Operator Control Panel housed in the
Drawbridge Control Room at the bridge.
A selector switch will be placed in the
139 foot position or full lift (175 feet)
position by the bridge tender prior to
operations depending on the vessel
requirements.

III. Discussion of Proposed Rule

As a result of the data mentioned
above the Coast Guard believes that
allowing the Chelsea River Bridge to
open to 139 feet, except when a request
to open to 175 feet is requested, is
reasonable based on the zero requests
needed to open to 175 feet and to match
actual operations.

Due to the unique nature of the
drawbridge operation for this MassDOT
Bridge, the Coast Guard also proposes to
alter the lighting requirements to better
meet the needs of navigation at this
drawbridge. In accordance with 33 CFR
118.85, the center of the navigational
channel under the operable span will be
marked by a range of two green lights
when the vertical span is open to
navigation. The Coast Guard proposes to
allow one solid green light and one
flashing green light when the bridge is
at the 139 footmark and two solid green
lights when the bridge is fully opened
to 175 feet.

We believe this proposed rule will
continue to meet the reasonable needs
of navigation while also improving
drawbridge efficiency of operation.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on these statutes and Executive
Orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the Office of
Management and Budget (OMB) has not
reviewed the NPRM and pursuant to
OMB guidance, it is exempt from the
requirements of Executive Order 13771.

The Coast Guard believes this rule is
not a significant regulatory action
because the bridge will open fully for
any vessel upon request. We believe that
this proposed change to the drawbridge
operation regulations at 33 CFR 117.593
will meet the reasonable needs of
navigation.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

The bridge provides 9.33 feet mean
high water and 20.02 feet mean low
water of vertical clearance that should
accommodate all the present
recreational vessel traffic except
commercial tugs and deep draft vessels.
The bridge will continue to open on
signal. While some owners or operators
of vessels intending to transit the bridge
may be small entities, for the reasons
stated in section IV.A above, this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would call for no
new collection of information under the
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Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this proposed rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule promulgates the operating
regulations or procedures for
drawbridges. Normally, this action is

categorically excluded from further
review, under paragraph L49, of Chapter
3, Table 3—1 of the U.S. Coast Guard
Environmental Planning
Implementation Procedures.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal e-
Rulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacynotice.

Documents mentioned in this NPRM
as being available in this docket and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 117
Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
DHS Delegation No. 0170.1.

m 2. Revise § 117.593 to read as follows:

§117.593 Chelsea River.

(a) All drawbridges across Chelsea
River shall open on signal. The opening
signal for each drawbridge is two
prolonged blasts followed by two short
blasts and one prolonged blast. The
acknowledging signal is three prolonged
blasts when the draw can be opened
immediately and is two prolonged blasts
when the draw cannot be open or is
open and must be closed.

(b) The draw of the Chelsea Street
Bridge, mile 1.3, at Chelsea, shall open
as follows:

(1) The draw shall open on signal to
139 feet above mean high water for all
vessel traffic unless a full bridge
opening to 175 feet above mean high
water is requested.

(2) The 139 foot opening will be
signified by a range light display with
one solid green light and one flashing
green light and the full 175 foot opening
will be signified with two solid green
range lights.

Dated: October 25, 2019.

A.]. Tiongson,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2019-25978 Filed 11-27-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2019-0765]
RIN 1625-AA00

Safety Zones; Waterway Training

Areas, Captain of the Port Maryland-
National Capital Region Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish four safety zones for certain
waters of the Patapsco River,
Chesapeake Bay, and Potomac River.
This action is necessary to provide for
the safety of life on these navigable
waters at Baltimore Harbor Anchorage
No. 5, between Belvidere Shoal and
Kent Island, MD, between Point
Lookout, MD, and St. George Island,
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MD, and between Possum Point, VA,
and Cockpit Point, VA, during non-
lethal signaling and warning device
training conducted from on board U.S.
Coast Guard vessels. This proposed
rulemaking would prohibit persons and
vessels from being in the safety zones
unless authorized by the Captain of the
Port Maryland-National Capital Region
or a designated representative. We
invite your comments on this proposed
rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before December 30, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0765 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Mr. Ron
Houck, Sector Maryland-National
Capital Region Waterways Management
Division, U.S. Coast Guard; telephone
410-576—2674, email Ronald.L.Houck@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DOD Department of Defense

DHS Department of Homeland Security
FR Federal Register

NM Nautical mile

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The U.S. Coast Guard uses the LA51,
a non-lethal signaling and warning
device, to support the service’s ports,
waterways and coastal security mission.
Coast Guard personnel use the LA51
device as a warning signal during
enforcement operations for getting the
attention of non-responsive vessels. The
LA51 is a two-part (flash bang)
ammunition round fired from a 12-
gauge military shotgun to produce a
visible signal at a range of 100 meters.
The explosive pyrotechnic flash is a
bright, white light lasting less than one
second with a loud report (170 decibels
at the source). To maintain ports,
waterways and coastal security mission
readiness, Coast Guard personnel within
the Maryland-National Capital Region
COTP Zone (the “Maryland-National

Capital Region”’) must conduct LA51
device training shoreward of the 12
nautical miles (NM) baseline. At the
present time, Coast Guard Stations
within the Maryland-National Capital
Region use the DOD firing range located
in the Chesapeake Bay in the vicinity of
Chesapeake Beach, MD, described at 33
CFR 334.170) (DOD Chesapeake Beach
firing range) for LA51 training. But, the
Maryland-National Capital Region needs
additional LA51 training locations.

While the Coast Guard uses DOD-
established and controlled water ranges
for LA51 training when reasonably
feasible, there are no DOD ranges other
than the Chesapeake Bay zone within
the Maryland-National Capital Region
that are feasible for the Coast Guard to
use for LA51 training. While other DOD
ranges exist within the Maryland-
National Capital Region, DOD has been
unable to accommodate USCG’s
requests to utilize these ranges for LA51
training. And, currently within the
Maryland-National Capital Region there
are no existing Coast Guard-designated
waterway training areas. The lack of
alternative feasible DOD ranges or Coast
Guard waterway training areas within
the Maryland-National Capital Region
poses significant logistical challenges
and requires some Coast Guard Station
personnel to travel considerable
distances to the DOD Chesapeake Beach
firing range. Given that the training
must occur during favorable weather
conditions, the long distance to the
range adds additional logistical burdens
to holding these trainings. To better
accommodate these training needs the
COTP Maryland-National Capital
Region is proposing to establish four
safety zones for use as waterway
training areas.

Although the LA51 has a low risk of
significant injury, hazards from LA51
device training events include risks of
injury or death resulting from near or
actual contact among training vessels
and waterway users. These risks may
arise if normal vessel traffic were to
interfere with the training event, and
training vessels operating near
designated navigation channels, as well
as operating near approaches to local
public boat ramps, private marinas and
yacht clubs, and waterfront businesses.
The COTP Maryland-National Capital
Region has determined that potential
hazards associated with the LA51
device trainings would be a safety
concern for anyone within the waterway
training areas. The purpose of this
rulemaking is to ensure the safety of
vessels and the navigable waters within
the waterway training areas before,
during, and after the training events.
The proposed safety zone waterway

training areas would only be used to
conduct LA51 device training as needed
for Coast Guard Law Enforcement
training requirements.

The COTP Maryland-National Capital
Region would only activate the relevant
safety zone(s) as needed. If the proposed
safety zones were established, the Coast
Guard would continue to first seek to
use a DOD-controlled range, and check
its availability for LA51 device training
use, prior to activating a Coast Guard
waterway training area safety zone. If
these permanent Cost Guard waterway
training area safety zones were not
established, the COTP Maryland-
National Capital Region would possibly
need to establish multiple temporarily
safety zones for LA51 training.

The Coast Guard is proposing this
rulemaking under authority in 46 U.S.C.
70034 (previously 33 U.S.C. 1231).

III. Discussion of Proposed Rule

The COTP Maryland-National Capital
Region is proposing to establish four
safety zones for use as waterway
training areas.

Waterway training area Alpha
includes all waters of the Patapsco River
encompassed by a line connecting the
following points beginning at
39°14’07.98” N, 076°32’58.50” W; thence
to 39°13’34.98” N, 076°32°24.00” W;
thence to 39°13’22.50” N, 076°32°28.98”
W; thence to 39°13’21.00” N,
076°33’12.00” W; and back to the
beginning point. Waterway training area
Alpha is located at the entrance to
Curtis Bay, in Baltimore Harbor
Anchorage No. 5, at Baltimore, MD. The
safety zone is a trapezoid in shape
measuring approximately 1,500 yards in
length and averaging 750 yards in
width.

Waterway training area Bravo
includes all waters of the Chesapeake
Bay encompassed by a line connecting
the following points beginning at
39°0525.98” N, 076°20°20.04” W; thence
to 39°04’40.02” N, 076°19°28.98” W;
thence to 39°02°45.00” N, 076°22°09.00”
W; thence to 39°03’30.00” N,
076°23'00.00” W; and back to the
beginning point. Waterway training area
Bravo is located in the approaches to
Baltimore Harbor, between Belvidere
Shoal and Kent Island, MD. The safety
zone is a rectangle in shape situated
along a northeast-southwest axis,
measuring approximately 4,500 yards in
length by 1,500 yards in width.

Waterway training area Charlie
includes all waters of the Potomac River
encompassed by a line connecting the
following points beginning at
38°00728.80” N, 076°22’43.80” W; thence
to 38°01°18.00” N, 076°21’54.00” W;
thence to 38°05°06.00” N, 076°27°43.20”
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W; thence to 38°04'40.20” N,
076°28'34.20” W; and back to the
beginning point. Waterway training area
Charlie is located between Point
Lookout, MD, and St. George Island,
MD. The safety zone is a rectangle in
shape measuring approximately 12,500
yards in length by 1,500 yards in width.

Waterway training area Delta includes
all waters of the Potomac River
encompassed by a line connecting the
following points beginning at
38°3231.14” N, 077°15’29.82” W; thence
to 38°32°48.18” N, 077°15’54.24” W,
thence to 38°33’34.56” N, 077°15°07.20”
W; thence to 38°33’15.06” N,
077°14’39.54” W; and back to the
beginning point. Waterway training area
Delta is located between Possum Point,
VA, and Cockpit Point, VA. The safety
zone is a trapezoid in shape measuring
approximately 2,000 in length by 1,000
yards in width.

Proposed waterway training areas
Alpha and Bravo are located outside
designated navigation channels. Neither
of these two zones are near areas of the
Patapsco River and Chesapeake Bay that
are used heavily by the boating public
or popular fishing or diving sites.
Proposed waterway training areas
Charlie and Delta are located within a
portion of navigable channels. Although
these two zones are near areas of the
Potomac River that may be used by the
boating public or popular fishing or
diving sites, vessels traffic in these areas
would be able to safely transit around
the safety zones. The Coast Guard
would ensure that appropriate
monitoring of the waterway while the
safety zone is activated.

The Coast Guard anticipates that each
of the four proposed safety zones would
be activated for two hours on six
separate occasions annually—a total of
12 annual enforcement hours for each
zone. The Coast Guard anticipates that
it would activate the zones at various
times of the year during daylight hours
only. Whenever a LA51 device training
event is planned, the COTP Maryland-
National Capital Region would notify
the maritime community of the
enforcement dates and times of the
appropriate safety zone as the training
event dictates. Such notification would
be made by broadcast or local notice to
mariners, distribution in leaflet form,
on-scene oral notice, or other
appropriate means in accordance with
§ 165.7.

The duration and enforcement of the
zones is intended to ensure the safety of
vessels and these navigable waters
before, during, and after these training
events. Except for training participants,
no vessel or person would be permitted
to enter the safety zone without

obtaining permission from the COTP
Maryland-National Capital Region or a
designated representative. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, duration, and
location of the safety zones. It is
anticipated that each of these four safety
zones will be activated for six separate
events annually. Although vessel traffic
may not be able to safely transit around
two of these safety zones while being
enforced, both of which are on the
Potomac River, the impact would be for
2 hours or less and such vessels would
be able to seek permission to enter and
transit these safety zones by contacting
the COTP Maryland-National Capital
Region or a designated representative by
telephone or on VHF—FM channel 16.
Moreover, the Coast Guard will issue a
Broadcast Notice to Mariners via Marine
Band Radio VHF-FM channel 16 about
the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not

have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
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implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023—-01 and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves five safety zones that, when
activated, will last 48 enforcement
hours annually and prohibit entry
within portions of the Patapsco River,
Chesapeake Bay, and Potomac River.
Normally such actions are categorically
excluded from further review under
paragraph L60(a) in Table 3—1 of U.S.
Coast Guard Environmental Planning
Implementing Procedures 5090.1. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and

will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at https://
www.regulations.gov. If your material
cannot be submitted using https://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
submissions in response to this
document, see DHS’s Correspondence
System of Records notice (84 FR 48645,
September 26, 2018).

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at https://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.516 to read as follows:

§165.516 Safety Zones; Waterway
Training Areas, Captain of the Port
Maryland-National Capital Region Zone.

(a) Regulated areas. The following
areas are established as safety zones:

(1) Waterway training area Alpha. All
waters of the Patapsco River,
encompassed by a line connecting the
following points beginning at

39°14’07.98” N, 076°32’58.50” W; thence
to 39°13’34.98” N, 076°32"24.00” W;
thence to 39°13"22.50” N, 076°32°28.98”
W; thence to 39°13’21.00” N,
076°33’12.00” W; and back to the
beginning point.

(2) Waterway training area Bravo. All
waters of the Chesapeake Bay,
encompassed by a line connecting the
following points beginning at
39°05°25.98” N, 076°20720.04” W; thence
to 39°04'40.02” N, 076°1928.98” W;
thence to 39°02°45.00” N, 076°22°09.00”
W; thence to 39°03°30.00” N,
076°23’00.00” W; and back to the
beginning point.

(3) Waterway training area Charlie.
All waters of the Potomac River,
encompassed by a line connecting the
following points beginning at
38°00728.80” N, 076°22’43.80” W; thence
to 38°01°18.00” N, 076°21°54.00” W,
thence to 38°05’06.00” N, 076°27'43.20”
W; thence to 38°04740.20” N,
076°2834.20” W; and back to the
beginning point.

(4) Waterway training area Delta. All
waters of the Potomac River,
encompassed by a line connecting the
following points beginning at
38°32’31.14” N, 077°15’29.82” W; thence
to 38°32°48.18” N, 077°15'54.24” W,
thence to 38°33"34.56” N, 077°15°07.20”
W; thence to 38°33’15.06” N,
077°14’39.54” W; and back to the
beginning point.

(5) These coordinates are based on
Datum NAD 83.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region.

Designated representative means a
Coast Guard commissioned, warrant, or
petty officer designated by or assisting
the COTP in the enforcement of the
safety zones.

Training participant means a person
or vessel authorized by the COTP as
participating in the training event or
otherwise designated by the COTP or
the COTP’s designated representative as
having a function tied to the training
event.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zones described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) Except for training participants, all
vessels underway within this safety
zone at the time it is activated are to
depart the zone. To seek permission to
enter, contact the COTP or the COTP’s
designated representative by telephone
number 410-576—2693 or on Marine
Band Radio VHF-FM channel 16 (156.8
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MHz). The Coast Guard vessels
enforcing this section can be contacted
on Marine Band Radio VHF-FM
channel 16 (156.8 MHz). Those in the
safety zone must comply with all lawful
orders or directions given to them by the
COTP or the COTP’s designated
representative.

(3) The U.S. Coast Guard may be
assisted in the patrol and enforcement
of the safety zone by Federal, State, and
local agencies.

(d) Enforcement. The safety zones
created by this section will be enforced
only upon issuance of a Broadcast
Notice to Mariners (BNM) by the COTP
or the COTP’s representative, as well as
on-scene notice or other appropriate
means in accordance with § 165.7.

Dated: November 22, 2019.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2019-25853 Filed 11-27-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION
34 CFR Chapter I
[Docket ID ED-2019-OPEPD-0120]

Administrative Priorities for
Discretionary Grant Programs

AGENCY: Department of Education.
ACTION: Proposed priorities.

SUMMARY: The Secretary of Education
proposes to establish six priorities for
discretionary grant programs that would
expand the Department of Education’s
(the Department’s) flexibility to give
priority to a broader range of applicants
with varying experience in
administering Federal education funds
(Proposed Priorities 1 and 2), applicants
proposing to serve rural communities
(Proposed Priorities 3 and 4), applicants
that demonstrate a rationale for their
proposed projects (Proposed Priority 5),
or applicants proposing to collect data
after the grant’s original project period
(Proposed Priority 6).

DATES: We must receive your comments
on or before December 30, 2019.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments submitted by fax or by email
or those submitted after the comment
period. To ensure that we do not receive
duplicate copies, please submit your
comments only once. In addition, please
include the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “Help.”

e Postal Mail, Commercial Delivery,
or Hand Delivery: If you mail or deliver
your comments about the proposed
priorities, address them to Kelly Terpak,
U.S. Department of Education, 400
Maryland Avenue SW, Room 4W312,
Washington, DC 20202.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT:
Kelly Terpak, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 4W312, Washington, DC 20202.
Telephone: (202) 205-5231. Email:
kelly.terpak@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll-free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION: Invitation
to Comment: We invite you to submit
comments regarding the proposed
priorities. To ensure that your
comments have maximum effect in
developing the notice of final priorities,
we urge you to identify clearly the
specific proposed priority that each
comment addresses.

We invite you to assist us in
complying with the specific
requirements of Executive Orders
12866, 13563, and 13771 and their
overall requirement of reducing
regulatory burden that might result from
the proposed priorities. Please let us
know of any further ways we could
reduce potential costs or increase
potential benefits while preserving the
effective and efficient administration of
our programs.

During and after the comment period,
you may inspect all public comments
about the proposed priorities in 400
Maryland Avenue SW, Room 4W312,
Washington, DC, between the hours of
8:30 a.m. and 4:00 p-m., Eastern time,
Monday through Friday of each week
except Federal holidays.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request we will

provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for the proposed priorities. If you
want to schedule an appointment for
this type of accommodation or auxiliary
aid, please contact the person listed
under FOR FURTHER INFORMATION
CONTACT.

Program Authority: 20 U.S.C. 1221e—
3.

Proposed Priorities

This document contains six proposed
priorities. The Department seeks to
expand the range of applicants
benefiting from Federal funding, in part
to promote greater innovation, and we
believe the proposed priorities for new
potential grantees and applicants
proposing to serve rural communities
would help the Department meet this
goal. To operationalize these priorities,
the Department may choose to use
multiple absolute priorities to create
separate funding slates for applicants
that are new potential grantees
compared with those that are not or for
applicants that propose to serve rural
communities compared with applicants
that do not. Accordingly, the
Department seeks to establish priorities
that define the inverse populations and
would only be used in conjunction with
the priorities for new potential grantees
or rural applicants. The Department also
recognizes the importance of developing
evidence for effective education
interventions and strategies, particularly
in areas where the existing evidence
base is thin or non-existent. We propose
a priority for applicants that
demonstrate a rationale for their projects
and a priority for applicants proposing
to collect data after the grant project
period.

Proposed Priority 1—Applications From
New Potential Grantees

Background: The Department believes
that our programs will best serve
students across the country if a broader
range of entities can compete on a level
playing field for grants, including
entities that have not typically
participated in our grant programs.
Under 34 CFR 75.225, the Department
has been able to prioritize applicants
that have never received funding under
a particular program and have not
received any Federal grants in the past
five years. However, the definition for
“novice applicant” in 34 CFR 75.225 is
too restrictive for most of the
Department’s grant programs and
frequently does not benefit many
applicants. Some programs have created
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program-specific definitions that are
tailored to their individual contexts to
address this issue, highlighting the fact
that 34 CFR 75.225 does not work in all
contexts. We believe that this proposed
priority defines ‘new potential grantee”
more flexibly than 34 CFR 75.225
currently defines “novice applicant,”
and more discretionary grant programs
will be able to use it. The proposed
priority would more effectively promote
the Department’s interest in awarding
grants to a wider variety of applicants
while also streamlining our work,
because discretionary grant programs
would no longer need to create their
own program-specific priorities in order
to encourage new entities to apply for
grants. A grant program would be able
to choose any of the elements identified
that most appropriately defines a new
potential grantee for the given program,
specifying in the notice inviting
applications (NIA) for that program
which portions of this priority apply.
We believe that establishing this priority
is the most efficient way to ensure a
level playing field for new potential
grantees and to provide needed
flexibility for programs in encouraging
new potential grantees to apply. The
Department would not use this
proposed priority for any grant
programs that, by statute, prohibit its
use.

Proposed Priority:

(a) Under this priority, an applicant
must demonstrate one or more of the
following:

(i) The applicant has never received a
grant, including through membership in
a group application submitted in
accordance with 34 CFR 75.127-75.129,
under the program from which it seeks
funds.

(ii) The applicant does not, as of the
deadline date for submission of
applications, have an active grant,
including through membership in a
group application submitted in
accordance with 34 CFR 75.127-75.129,
under the program from which it seeks
funds.

(iii) The applicant has not had an
active discretionary grant under the
program from which it seeks funds,
including through membership in a
group application submitted in
accordance with 34 CFR 75.127-75.129,
in the number of years stated in the
notice inviting applications before the
deadline date for submission of
applications under the program.

(iv) The applicant has not had an
active discretionary grant from the
Department, including through
membership in a group application
submitted in accordance with 34 CFR
75.127-75.129, in the number of years

stated in the notice inviting applications
before the deadline date for submission
of applications under the program from
which it seeks funds.

(v) The applicant has not had an
active contract from the Department in
the number of years stated in the notice
inviting applications before the deadline
date for submission of applications
under the program for which it seeks
funds.

(b) For the purpose of this priority, a
grant or contract is active until the end
of the grant’s or contract’s project or
funding period, including any
extensions of those periods that extend
the grantee’s or contractor’s authority to
obligate funds.

Proposed Priority 2—Applications From
Grantees That Are Not New Potential
Grantees

Background: As described above, the
Department believes that our programs
will best serve students across the
country if our grants benefit a broad
range of entities. One way of
operationalizing this goal is to create
multiple funding slates using multiple
absolute priorities. Accordingly, the
Department proposes to establish a
priority that would serve as the inverse
of Proposed Priority 1. Using both
priorities, a program could include all
eligible entities but allow for different
funding slates, which provides the
flexibility for the Department to
evaluate applicants on each separate
slate against only the other applicants
on that slate. A grant program would
use the elements that most
appropriately define a grantee that is not
a new potential grantee for a given
program, specifying in the NIA for that
program which portions of this priority
apply. We believe that establishing this
priority is the most efficient way to
provide needed flexibility for programs
in encouraging applications from the
broadest possible range of eligible
applicants. The Department would not
use this proposed priority for any grant
programs that, by statute, prohibit its
use.

Proposed Priority:

(a) Under this priority, an applicant
must demonstrate one or more of the
following:

(i) The applicant has received a grant,
including through membership in a
group application submitted in
accordance with 34 CFR 75.127-75.129,
under the program from which it seeks
funds.

(ii) The applicant has, as of the
deadline date for submission of
applications, an active grant, including
through membership in a group
application submitted in accordance

with 34 CFR 75.127-75.129, under the
program from which it seeks funds.

(iii) The applicant has had an active
discretionary grant under the program
from which it seeks funds, including
through membership in a group
application submitted in accordance
with 34 CFR 75.127-75.129, in the
number of years stated in the notice
inviting applications before the deadline
date for submission of applications
under the program.

(iv) The applicant has had an active
discretionary grant from the
Department, including through
membership in a group application
submitted in accordance with 34 CFR
75.127-75.129, in the number of years
stated in the notice inviting applications
before the deadline date for submission
of applications under the program from
which it seeks funds.

(v) The applicant has had an active
contract from the Department in the
number of years stated in the notice
inviting applications before the deadline
date for submission of applications
under the program for which it seeks
funds.

(b) For the purpose of this priority, a
grant or contract is active until the end
of the grant’s or contract’s project or
funding period, including any
extensions of those periods that extend
the grantee’s or contractor’s authority to
obligate funds.

(c) This priority can only be used in
competitions where the priority for
Applications from New Potential
Grantees is used.

Proposed Priority 3—Rural Applicants

Background:

Rural communities face unique
challenges and have unique
opportunities. These factors are
reflected in the statutory priority
accorded to applicants that serve rural
communities in many Department
programs, but the Department believes
that it is appropriate for it to have the
option to give priority to applicants that
will serve rural communities under any
of its discretionary grant programs. In
addition, some rural districts receive
very small allocations under the
Department’s formula grant programs
that may have limited impact. For these
reasons, the Department strongly
believes that new authority to
specifically encourage applications that
will provide services in rural
communities is essential to more
equitable administration of Federal
education programs.

Proposed Priority:

Under this priority, an applicant must
demonstrate one or more of the
following:
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(a) The applicant proposes to serve a
local educational agency (LEA) that is
eligible under the Small Rural School
Achievement (SRSA) program or the
Rural and Low-Income School (RLIS)
program authorized under Title V, Part
B of the Elementary and Secondary
Education Act of 1965, as amended.

(b) The applicant proposes to serve a
community that is served by one or
more LEAs—

(i) With a locale code of 32, 33, 41, 42,
or 43; or

(i1) With a locale code of 41, 42, or 43.

(c) The applicant proposes a project in
which a majority of the schools served—

(i) Have a locale code of 32, 33, 41,
42, or 43; or

(ii) Have a locale code of 41, 42, or 43.

(d) The applicant is an institution of
higher education (IHE) with a rural
campus setting, or the applicant
proposes to serve a campus with a rural
setting. Rural settings include any of the
following: Town-Fringe, Town-Distant,
Town-Remote, Rural Fringe, Rural-
Distant, Rural-Remote, as defined by the
National Center for Education Statistics
(NCES) College Navigator search tool.

Note: To determine whether a
particular LEA is eligible for SRSA or
RLIS, refer to the Department’s website
at https://www2.ed.gov/nclb/freedom/
local/reap.html. Applicants are
encouraged to retrieve locale codes from
the NCES School District search tool
(https://nces.ed.gov/ccd/districtsearch/),
where LEAs can be looked up
individually to retrieve locale codes,
and Public School search tool (https://
nces.ed.gov/ccd/schoolsearch/), where
individual schools can be looked up to
retrieve locale codes. Applicants are
encouraged to retrieve campus settings
from the NCES College Navigator search
tool (https://nces.ed.gov/
collegenavigator/) where IHEs can be
looked up individually to determine the
campus setting.

Proposed Priority 4—Non-Rural
Applicants

Background: As described above, the
Department believes that our programs
will best serve students across the
country if our grants benefit a broad
range of entities. One way of
operationalizing this goal is to create
multiple funding slates using multiple
absolute priorities. Accordingly, the
Department proposes to establish a
priority that would serve as the inverse
of Proposed Priority 3. Using both
priorities, a program could include all
eligible entities but allow for different
funding slates, which provides the
flexibility for the Department to
evaluate applicants on each separate

slate against only the other applicants
on that slate. A grant program would
use the elements that most
appropriately define a grantee that is not
a rural applicant for a given program,
specifying in the NIA for that program
which portions of this priority apply.
We believe that establishing this priority
is the most efficient way to provide
needed flexibility for programs in
encouraging applications from the
broadest possible range of eligible
applicants. The Department would not
use this proposed priority for any grant
programs that, by statute, prohibit its
use.

Proposed Priority:

Under this priority, an applicant must
demonstrate one or more of the
following:

(a) The applicant does not propose to
serve a local educational agency (LEA)
that is eligible under the Small Rural
School Achievement (SRSA) program or
the Rural and Low-Income School
(RLIS) program authorized under Title
V, Part B of the Elementary and
Secondary Education Act of 1965, as
amended.

(b) The applicant does not propose to
serve a community that is served by one
or more LEAs—

(i) With a locale code of 32, 33, 41, 42,
or 43; or

(ii) With a locale code of 41, 42, or 43.

(c) The applicant does not propose a
project in which a majority of the
schools served—

(i) Have a locale code of 32, 33, 41,
42, or 43; or

(ii) Have a locale code of 41, 42, or 43.

(d) The applicant is not an institution
of higher education (IHE) with a rural
campus setting, or the applicant
proposes to serve a campus with a rural
setting. Rural settings include any of the
following: Town-Fringe, Town-Distant,
Town-Remote, Rural Fringe, Rural-
Distant, Rural-Remote, as defined by the
National Center for Education Statistics
(NCES) College Navigator search tool.

(e) This priority can only be used in
competitions where the priority for
Rural Applicants is used.

Note: To determine whether a
particular LEA is eligible for SRSA or
RLIS, refer to the Department’s website
at https://www2.ed.gov/nclb/freedom/
local/reap.html. Applicants are
encouraged to retrieve locale codes from
the NCES School District search tool
(https://nces.ed.gov/ccd/districtsearch/),
where LEAs can be looked up
individually to retrieve locale codes,
and Public School search tool (https://
nces.ed.gov/ccd/schoolsearch/), where
individual schools can be looked up to
retrieve locale codes. Applicants are
encouraged to retrieve campus settings

from the NCES College Navigator search
tool (https://nces.ed.gov/college
navigator/) where IHEs can be looked
up individually to determine the
campus setting.

Proposed Priority 5—Applications That
Demonstrate a Rationale in the Project’s
Logic Model

Background:

Consistent with 34 CFR 77.1, a project
demonstrates a rationale if a key project
component included in the project’s
logic model is informed by research or
evaluation findings that suggest the
project component is likely to improve
relevant outcomes. Logic models
describe the need for a program, its
inputs and outputs, and the intended
outcomes. Logic models are helpful
tools for applicants to use when
establishing timelines and resource
needs. They also are helpful to the
Department and reviewers in
understanding the applicant’s rationale
for how its proposed project will
achieve the project outcomes. Finally,
the requirement that a key project
component identified in the logic model
be informed by research and evaluation
findings that suggest it is likely to
improve relevant outcomes establishes a
standard of evidence that should
improve the overall quality of funded
applications. As such, the Department
may choose to prioritize applications
that demonstrate a rationale through the
use of a logic model to support project
planning and implementation. In
addition, we believe this proposed
priority would allow us to focus Federal
dollars on evidence-based proposals,
even for programs where the relevant
evidence base is relatively nascent.

Proposed Priority:

Under this priority, an applicant
proposes a project that demonstrates a
rationale (as defined in 34 CFR 77.1).

Proposed Priority 6—Data Collection

Background:

With the recent passage of the
Foundations for Evidence-Based
Policymaking Act of 2018 (Pub. L. 115-
435), along with Strategy 3: Decision-
Making and Accountability of the 2018
President’s Management Agenda
(performance.gov/PMA), Congress and
the President have signaled an active
interest in having the Federal
government collect more comprehensive
performance data in order to support
policy decisions informed by a strong
body of evidence. Accordingly, the
Department is particularly interested in
collecting outcomes data from grantees
after the end of the project period of a
grant, assuming availability of funds. By
requiring or encouraging applicants to
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collect data, the Department hopes to
further expand the evidence base for
existing grant programs and report more
comprehensive outcomes data to
Congress and the public. To address the
proposed priority, an applicant would
include in its application a budget for
and a description of its proposed post-
project data collection efforts, which
would be funded by the Department
under 34 CFR 75.250(b).

Proposed Priority: Under this priority,
an applicant includes a data collection
period after the conclusion of the grant
project period, for a period of time to be
specified in the notice inviting
applications, consistent with 34 CFR
75.250(b).

Types of Priorities: When inviting
applications for a competition using one
or more priorities, we designate the type
of each priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

Final Priorities: We will announce the
final priorities in a notice in the Federal
Register. We will determine the final
priorities after considering responses to
the proposed priorities and other

information available to the Department.

This notice does not preclude us from
proposing additional priorities,
requirements, definitions, or selection
criteria, subject to meeting applicable
rulemaking requirements.

Note: This notice does not solicit
applications. In any year in which we
choose to use one or more of these
priorities, we invite applications
through a notice in the Federal Register.

Executive Orders 12866, 13563, and
13771
Regulatory Impact Analysis

Under Executive Order 12866, it must
be determined whether this regulatory

action is “significant”” and, therefore,
subject to the requirements of the
Executive order and subject to review by
the Office of Management and Budget
(OMB). Section 3(f) of Executive Order
12866 defines a ‘“‘significant regulatory
action” as an action likely to result in

a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities in a material way (also
referred to as an “‘economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This proposed regulatory action is not
a significant regulatory action subject to
review by OMB under section 3(f)(4) of
Executive Order 12866.

Under Executive Order 13771, for
each new regulation that the
Department proposes for notice and
comment or otherwise promulgates that
is a significant regulatory action under
Executive Order 12866, and that
imposes total costs greater than zero, it
must identify two deregulatory actions.
For FY 2020, any new incremental costs
associated with a new regulation must
be fully offset by the elimination of
existing costs through deregulatory
actions. However, Executive Order
13771 does not apply to “transfer rules”
that cause only income transfers
between taxpayers and program
beneficiaries, such as those regarding
discretionary grant programs. Because
the proposed priorities would be used
in connection with one or more
discretionary grant programs, Executive
Order 13771 does not apply.

We have also reviewed these
proposed regulations under Executive
Order 13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
on a reasoned determination that their
benefits justify their costs (recognizing
that some benefits and costs are difficult
to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We issue these proposed priorities
only on a reasoned determination that
their benefits would justify their costs.
In choosing among alternative
regulatory approaches, we selected
those approaches that would maximize
net benefits. Based on an analysis of
anticipated costs and benefits, we
believe that these proposed regulations
are consistent with the principles in
Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

Potential Costs and Benefits

We have reviewed the proposed
priorities in accordance with Executive
Order 12866 and do not believe that
these priorities would generate a
considerable increase in burden. We
believe any additional costs imposed by
the proposed priorities would be
negligible, primarily because they
would create new opportunities to
prioritize applicants that may have
submitted applications regardless of
these changes, changes that do not
impose additional burden. Moreover,
we believe any costs will be
significantly outweighed by the
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potential benefits of making funding
opportunities increasingly available to
the widest possible field of applicants
and the benefits of expanding the
research base. In addition, generally,
participation in a discretionary grant
program is entirely voluntary; as a
result, these proposed priorities do not
impose any particular burden except
when an entity voluntarily elects to
apply for a grant.

Proposed priority 1 would give the
Department the opportunity to prioritize
a “new potential grantee” with greater
flexibility than is currently available
through existing methods of giving
special consideration to “novice
applicants.” We believe that this
proposed priority could result in a
number of changes in the behavior of
both Department staff and applicants.
First, we believe that the additional
flexibility in the new definition would
increase the number of competitions in
which we prioritize a “new potential
grantee.” Second, we believe that it
could result in additional applicants
submitting applications for
competitions that include such a
priority. Finally, we believe that the
proposed priority could shift at least
some of the Department’s grants among
eligible entities. However, because this
proposed priority, in conjunction with
Proposed Priority 2, would neither
expand nor restrict the universe of
eligible entities for any Department
grant program, and since application
submission and participation in our
discretionary grant programs is
voluntary, we do not think that it would
be appropriate to characterize any
increased participation in our grant
competitions as costs associated with
this priority.

Proposed Priority 2, as the inverse of
Proposed Priority 1, would similarly not
create costs or benefits, but may have
the result of shifting at least some of the
Department’s grants among eligible
entities. Again, since application
submission and participation in our
discretionary grant programs is
voluntary, we do not think that it would
be appropriate to characterize any
increased participation or differences in
which entities receive awards as costs
associated with this priority.

Similarly, Proposed Priority 3 would
give the Department the opportunity to
prioritize rural applicants. We believe
that this proposed priority could result
in changes in the behavior of both
Department staff and applicants similar
to those described above with respect to
proposed priority 1. First, we believe
that the availability of a priority related
to supporting rural communities will
increase the number of competitions in

which we prioritize rural applicants,
since a program could use this priority
without going through program-specific
rulemaking. Second, we believe that it
may result in additional applicants
submitting applications for
competitions that include such a
priority. Finally, we believe that the
proposed priority could shift at least
some of the Department’s grants among
eligible entities. However, because this
proposed priority would neither expand
nor restrict the universe of eligible
entities for any Department grant
program, and since application
submission and participation in our
discretionary grant programs is
voluntary, we do not think that it would
be appropriate to characterize any
increased participation in our grant
competitions as costs associated with
this priority.

Similar to Proposes Priority 2,
Proposed Priority 4, as the inverse of
Proposed Priority 3, would not create
costs or benefits. Instead, Proposed
Priorities 3 and 4 may have the result
of shifting at least some of the
Department’s grants among eligible
entities. Again, since application
submission and participation in our
discretionary grant programs is
voluntary, we do not think that it would
be appropriate to characterize any
increased participation or differences in
which entities receive awards as costs
associated with this priority.

The combined benefits of Proposed
Priorities 1, 2, 3 and 4 could be an
increased diversity of awardees. To the
extent a program helps build the
evidence base on a particular action or
approach, such as through Proposed
Priorities 5 and 6, there may be a benefit
in the form of broadened information
about the evidence on the grantee’s
approach in the grantee’s setting.
However, it is not possible to quantify
the extent of such a benefit without
knowing which programs will use these
priorities and in what circumstances.

Proposed priority 5 would allow the
Secretary to require applicants to submit
a logic model, which is unlikely to
generate any quantifiable costs or
benefits but may result in qualitative
benefits if grantees use the logic model
to better plan and more clearly
communicate the intended effects of the
project. Many grant competitions
already include this requirement and, to
the extent it is included in additional
competitions in the future, we do not
believe that it would create a substantial
burden for applicants, because we
assume that applicants in those
programs would likely already have
conceptualized an implicit logic model
for their applications and would,

therefore, experience only minimal
paperwork burden associated with
explaining it in their applications.

Finally, proposed priority 6 would
allow the Department to give priority to
applications that propose data
collection after the original project
period. We believe that this would
result only in transfers between
applicants that do not propose post-
project data collection and the grantees
that benefited from this priority, since
the proposed priority would not require
a grantee to fund the data collection
itself. Rather, at the completion of a
project period, the Department would
make data collection awards under
existing authority to do so. As with
proposed priorities 1 and 2, because this
proposed priority would neither expand
nor restrict the universe of eligible
entities for any Department grant
program, and since application
submission and participation in our
discretionary grant programs is
voluntary, we do not think that it would
be appropriate to characterize any
participation in data collection awards
as costs associated with this regulation.
However, it is possible that, in electing
to provide data collection grants to a
particular cohort of grantees, the
Department would have fewer funds
available to fund new awards. At this
time, absent specific funding scenarios,
it is not possible to predict the specific
costs related to shifts from new awards
to data collection awards. Longitudinal
data are valuable as a resource for
practitioners, researchers, and the
Department. Therefore, providing grants
to allow for extended data collection
would likely benefit the field as a
whole, including by providing better
evidence about what works and what
does not. Absent a particular context, it
is not feasible to calculate a specific
benefit, but we anticipate benefits
related to better information about
program effects.

Regulatory Flexibility Act Certification

The Secretary certifies that this
proposed regulatory action would not
have a significant economic impact on
a substantial number of small entities.
The U.S. Small Business Administration
Size Standards define proprietary
institutions as small businesses if they
are independently owned and operated,
are not dominant in their field of
operation, and have total annual
revenue below $7,000,000. Nonprofit
institutions are defined as small entities
if they are independently owned and
operated and not dominant in their field
of operation. Public institutions are
defined as small organizations if they
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are operated by a government
overseeing a population below 50,000.
Of the impacts we estimate accruing
to grantees or eligible entities, all are
voluntary and related mostly to an
increase in the number of applications
prepared and submitted annually for
competitive grant competitions.
Therefore, we do not believe that the
proposed priorities would significantly
impact small entities beyond the
potential for increasing the likelihood of
their applying for, and receiving,
competitive grants from the Department.

Paperwork Reduction Act

The proposed priorities do not
contain any information collection
requirements.

Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance.

This document provides early
notification of our specific plans and
actions for this program.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., Braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of the Department published
in the Federal Register, in text or
Portable Document Format (PDF). To
use PDF you must have Adobe Acrobat
Reader, which is available free at the
site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: November 22, 2019.
Betsy DeVos,
Secretary.
[FR Doc. 2019-25765 Filed 11-27-19; 8:45 am]
BILLING CODE 4000-01-P

LIBRARY OF CONGRESS
U.S. Copyright Office

37 CFR Part 210
[Docket No. 2019-5]

Music Modernization Act Implementing
Regulations for the Blanket License for
Digital Uses and Mechanical Licensing
Collective: Extension of Comment
Period

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Notification of inquiry;
extension of comment period.

SUMMARY: The U.S. Copyright Office is
extending the deadline for the
submission of written reply comments
in response to its September 24, 2019
notification of inquiry regarding
implementation regulations for the
Musical Works Modernization Act, title
I of the Orrin G. Hatch-Bob Goodlatte
Music Modernization Act.

DATES: The reply comment period for
the notification of inquiry published
September 24, 2019, at 84 FR 49966, is
extended. Written reply comments must
be received no later than 5:00 p.m.
Eastern Time on December 20, 2019.

ADDRESSES: For reasons of government
efficiency, the Copyright Office is using
the regulations.gov system for the
submission and posting of public
comments in this proceeding. All
comments are therefore to be submitted
electronically through regulations.gov.
Specific instructions for submitting
comments are available on the
Copyright Office’s website at https://
www.copyright.gov/rulemaking/mma-
implementation/. If electronic
submission of comments is not feasible
due to lack of access to a computer and/
or the internet, please contact the Office
using the contact information below for
special instructions.

FOR FURTHER INFORMATION CONTACT:
Regan A. Smith, General Counsel and
Associate Register of Copyrights, by
email at regans@copyright.gov, Anna
Chauvet, Associate General Counsel, by
email at achau@copyright.gov, or Jason
E. Sloan, Assistant General Counsel, by
email at jslo@copyright.gov. Each can be
contacted by telephone by calling (202)
707-8350.

SUPPLEMENTARY INFORMATION: On
September 24, 2019, the U.S. Copyright
Office issued a notification of inquiry
(“NOTI”) regarding implementation
regulations for the Musical Works
Modernization Act, title I of the Orrin G.
Hatch-Bob Goodlatte Music
Modernization Act (“MMA”). 84 FR

49966 (Sept. 24, 2019). The Office
solicited public comments on a broad
range of subjects concerning the
administration of the new blanket
compulsory license for digital uses of
musical works that was created by the
MMA, including regulations regarding
notices of license, notices of nonblanket
activity, usage reports and adjustments,
information to be included in the
mechanical licensing collective’s
database, database usability,
interoperability, and usage restrictions,
and the handling of confidential
information.

To ensure that members of the public
have sufficient time to respond, and to
ensure that the Office has the benefit of
a complete record, the Office is
extending the deadline for the
submission of written reply comments
to no later than 5:00 p.m. Eastern Time
on December 20, 2019.

Dated: November 22, 2019.
Regan A. Smith,

General Counsel and Associate Register of
Copyrights.

[FR Doc. 2019-25805 Filed 11-27-19; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372
[EPA-HQ-TRI-2019-0146; FRL—9995-92]
RIN 2070-AK53

Community Right-to-Know;
Corrections to Toxics Release

Inventory (TRI) Reporting
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing corrections
to existing regulatory language for the
Toxics Release Inventory (TRI) Program.
EPA is proposing corrections that will
update identifiers, formulas, and names
for certain TRI-listed chemicals and
updates to the text that identifies which
chemicals the 0.1 percent de minimis
concentration applies to in order to
remedy a cross-reference to a no-longer-
accurate Occupational Safety and
Health Administration (OSHA)
regulatory citation. These proposed
corrections maintain previous
regulatory actions and do not alter
existing reporting requirements or
impact compliance burdens or costs.
DATES: Comments must be received on
or before January 28, 2020.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
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number EPA-HQ-TRI-2019-0146, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: Document Gontrol Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:

For technical information contact:
Daniel Bushman, Toxics Release
Inventory Program Division, Mailcode
7410M, Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; telephone
number: (202) 566—0743; email address:
bushman.daniel@epa.gov.

For general information contact: The
Emergency Planning and Community
Right-to-Know Hotline; telephone
numbers: toll free at (800) 424—9346
(select menu option 3) or (703) 348—
5070 in the Washington, DC Area and
International; or go to https://
www.epa.gov/home/epa-hotlines.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, process,
or otherwise use any TRI listed
chemical. The following list of North
American Industrial Classification
System (NAICS) codes is not intended
to be exhaustive, but rather provides a
guide to help readers determine whether
this document applies to them.
Potentially affected entities may
include:

e Facilities included in the following
NAICS manufacturing codes
(corresponding to Standard Industrial
Classification (SIC) codes 20 through
39): 311%, 312*, 313*, 314*, 315%, 316,
321, 322, 323%, 324, 325%, 326%, 327,
331, 332, 333, 334*, 335*%, 336, 337%,
339%,111998%, 211130%*, 212324 %,
212325*,212393%, 212399*, 488390*,
511110, 511120, 511130, 511140%,

511191, 511199, 512230%*, 512250%,
519130%, 541713*, 541715* or 811490*.
*Exceptions and/or limitations exist for
these NAICS codes.

o Facilities included in the following
NAICS codes (corresponding to SIC
codes other than SIC codes 20 through
39): 212111, 212112, 212113
(corresponds to SIC code 12, Coal
Mining (except 1241)); or 212221,
212222, 212230, 212299 (corresponds to
SIC code 10, Metal Mining (except 1011,
1081, and 1094)); or 221111, 221112,
221113, 221118, 221121, 221122,
221330 (limited to facilities that
combust coal and/or oil for the purpose
of generating power for distribution in
commerce) (corresponds to SIC codes
4911, 4931, and 4939, Electric Utilities);
or 424690, 425110, 425120 (limited to
facilities previously classified in SIC
code 5169, Chemicals and Allied
Products, Not Elsewhere Classified); or
424710 (corresponds to SIC code 5171,
Petroleum Bulk Terminals and Plants);
or 562112 (limited to facilities primarily
engaged in solvent recovery services on
a contract or fee basis (previously
classified under SIC code 7389,
Business Services, NEC)); or 562211,
562212, 562213, 562219, 562920
(limited to facilities regulated under the
Resource Conservation and Recovery
Act, subtitle C, 42 U.S.C. 6921 et seq.)
(corresponds to SIC code 4953, Refuse
Systems).

e Federal facilities.

To determine whether your facility
would be affected by this action, you
should carefully examine the
applicability criteria in part 372, subpart
B, of title 40 of the Code of Federal
Regulations (CFR). If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. What action is the Agency taking?

EPA is proposing corrections to
existing regulatory language for the TRI
Program. EPA is proposing (a) editorial
corrections that will update identifiers,
formulas, and names for certain TRI-
listed chemicals described in the CFR,
and (b) updated text to indicate for
which chemicals the 0.1 percent de
minimis concentration applies to
remedy a cross-reference to a no-longer-
accurate OSHA regulatory citation. This
action does not change the regulatory
requirements of the TRI Program. This
action is a “housekeeping” rulemaking
intended to correct inaccuracies in
regulatory text.

C. What is the Agency’s authority for
taking these actions?

EPA is taking these actions under
sections 313(g)(1) and 328 of the
Emergency Planning and Community
Right-to-Know Act (EPCRA), 42 U.S.C.
11023(g)(1) and 11048. In general,
EPCRA section 313 requires owners and
operators of covered facilities in
specified SIC codes that manufacture,
process, or otherwise use listed toxic
chemicals in amounts above specified
threshold levels to report certain facility
specific information about such
chemicals, including the annual releases
and other waste management quantities.
EPCRA section 313(g)(1) requires EPA to
publish a uniform toxic chemical
release form for these reporting
purposes, and it also prescribes, in
general terms, the types of information
that must be submitted on the form.
Congress also granted EPA broad
rulemaking authority to allow the
Agency to fully implement the statute.
EPCRA section 328 states that: “The
Administrator may prescribe such
regulations as may be necessary to carry
out this chapter.” 42 U.S.C. 11048.

II. Background

A. What specific changes are the Agency
proposing to make?

EPA is proposing corrections that will
update identifiers, formulas, and names
for certain TRI-listed chemicals
described in the CFR. Specifically, this
proposal will (i) remove chemical
names for those chemicals that have
been delisted or moved to other listings,
(ii) incorporate listings in 40 CFR
372.65(b) for chemicals that are listed in
40 CFR 372.65(a) but are not listed in 40
CFR 372.65(b), (iii) correct inaccurate
Chemical Abstracts Service Registry
Numbers (CASRNS), (iv) correct errors
in chemical category definitions, (v)
remedy other known errors in the CFR
chemical lists, (vi) remove leading zeros
from CASRNSs, (vii) correct errors in the
list of lower thresholds for chemicals of
special concern, and (viii) revise the list
of chemical names to include only the
TRI primary name and the EPA registry
name (if different from the TRI primary
name) as a synonym. In addition, EPA
is proposing to replace an existing
outdated cross-referenced regulatory
citation and modify the text of the de
minimis exemption, without changing
the substance of the exemption itself.

B. What chemical listings are EPA
proposing to remove?

1. Ammonium nitrate (solution)
(CASRN: 6484-52-2). Ammonium
nitrate solution is listed with an asterisk
in the CFR with an associated footnote
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that states that it “. . . is removed from
this listing; the removal is effective July
2, 1995, for the 1995 reporting year.”
Incorporation of this language was a
result of a final rule that removed
ammonium nitrate solution from the
EPCRA section 313 chemical list (June
30, 1995, 60 FR 34172, FRL-4962—4).
Ammonium nitrate solution was
removed because the ammonia portion
of the solution is reportable under the
listing for ammonia and the nitrate
portion of the solution is reportable
under the listing for nitrate compounds.
EPA is proposing to remove this listing
and associated footnote from the CFR
under both the alphabetical ordered
listing at 40 CFR 372.65(a) and the
CASRN ordered listing at 40 CFR
372.65(b).

2. Ammonium sulfate (solution)
(CASRN: 7783-20-2). Ammonium
sulfate (solution) was delisted in a final
rule published on June 30, 1995 (60 FR
34172, FRL—4962—4) but remains in the
CFR in the CASRN ordered list at 40
CFR 372.65(b). EPA is proposing to
remove the listing for ammonium
sulfate (solution) from the CASRN
ordered list at 40 CFR 372.65(b).

3. Flumetralin (CASRN: 62924-70-3).
Flumetralin was deferred from listing in
the 1994 chemical expansion final rule
published on November 30, 1994 (59 FR
61432, FRL—4922-2) but was mistakenly
added to the CASRN ordered list at 40
CFR 372.65(b). EPA is proposing to
remove the listing for flumetralin from
the CASRN ordered list at 40 CFR
372.65(b).

4. Methylenebis (phenylisocyanate)
(MDI) (CASRN: 101-68-8). In the 1994
chemical expansion final rule published
on November 30, 1994 (59 FR 61432,
FRL—4922-2), MDI was moved to the
diisocyanates category at 40 CFR
372.65(c). However, the regulatory text
did not remove MDI as an individually
listed chemical under the alphabetical
ordered listing at 40 CFR 372.65(a) or
the CASRN ordered listing at 40 CFR
372.65(b) and thus it remains as an
individually listed chemical in the CFR.
EPA is proposing to remove the
individual listings in the CFR for MDI
from both the alphabetical ordered
listing at 40 CFR 372.65(a) and the
CASRN ordered listing at 40 CFR
372.65(b). MDI will remain a member of
the diisocyanates category.

C. What chemicals are EPA proposing to
incorporate into 40 CFR 372.65(b)?

1. Toluene-2,4-diisocyanate (2,4-TDI)
(CASRN: 584-84-9). 2,4-TDI was part of
the original EPCRA section 313
chemical list created by Congress,
however it was never added to the
CASRN ordered listing at 40 CFR

372.65(b) in the CFR. It only appears
under the alphabetical ordered listing at
40 CFR 372.65(a). EPA is proposing to
add 2,4-TDI to the CASRN ordered list
at 40 CFR 372.65(b).

2. Vinyl bromide (CASRN: 593-60-2).
Vinyl bromide was part of the original
EPCRA section 313 chemical list created
by Congress, however it was never
added to the CASRN ordered listing at
40 CFR 372.65(b) in the CFR. It only
appears under the alphabetical ordered
listing at 40 CFR 372.65(a). EPA is
proposing to add vinyl bromide to the
CASRN ordered list at 40 CFR 372.65(b).

D. What CASRNs are EPA proposing to
correct?

1. Phosphorus (yellow or white). The
current CASRN for phosphorus (yellow
or white), 7723-14-0, as originally
assigned by Congress, is not assigned by
the Chemical Abstracts Service (CAS) to
the yellow or white form of phosphorus.
CASRN 7723-14-0 is assigned by the
CAS to phosphorus (black or red). The
CASRN assigned to phosphorus (yellow
or white) is 12185-10-3. At the time
that the original list was developed,
EPA believes that phosphorus yellow
and white were listed as chemical
synonyms under CASRN 7723-14-0.
EPA also believes that the name
phosphorus (yellow or white) correctly
identified the chemical that Congress
intended to include under EPCRA
section 313. Therefore, EPA is
proposing to change the CASRN for
phosphorus (yellow or white) to 12185—
10-3 under both the alphabetical
ordered listing at 40 CFR 372.65(a) and
the CASRN ordered listing at 40 CFR
372.65(b).

2. d-trans-Allethrin. d-trans-Allethrin
is listed with a CASRN of 28057—48-9,
however, that CASRN has been dropped
by CAS and replaced with CASRN
28434—00-6. Therefore, EPA is
proposing to change the CASRN for
d-trans-allethrin to 28434—00-6 under
both the alphabetical ordered listing at
40 CFR 372.65(a) and the CASRN
ordered listing at 40 CFR 372.65(b). Any
facility currently reporting for d-trans-
allethrin under the old CASRN should
still report using the new CASRN.

E. What category chemical definitions
are EPA proposing to correct?

1. Cyanide compounds category. The
definition for the cyanide compounds
category is: “X+*CN~ where X = H* or
any other group where a formal
dissociation can be made. For example,
KCN or Ca(CN),.” However, there are
two errors in the CFR which has the
category listed as: “X=CN~ where X =
H~ or any other group where a formal
dissociation can be made. For example,

KCN or Ca(CN),.” The X= in the CFR
definition should be X+ and the H~ in
the CFR definition should be H+; as
written the definition in the CFR is not
chemically correct. Also, the formula for
the cyanide compounds category
captures hydrogen cyanide (when X =
H+), but hydrogen cyanide is an
individually listed chemical. EPA’s
guidance to reporters is to not report
hydrogen cyanide under the cyanide
compounds category since it is an
individually listed chemical. Therefore,
EPA is proposing to remove H+ from the
cyanide compounds category definition
to avoid any confusion over whether
hydrogen cyanide is reportable under
the category. The revised definition
would be: “X+CN~ where X+ = any
group (except H*) where a formal
dissociation can be made. For example:
KCN or Ca(CN).”

2. Polychlorinated alkanes category.
The formula for the polychlorinated
alkanes (Cio to C,3) category should be:
Cx Hox.y+2 Cly. However, there is an
error in the CFR which has the category
formula listed as: Cx Hax.y=» Cly. The
CFR formula is not chemically correct
since the y=2 should be y+2. Therefore,
EPA is proposing to correct the CFR
formula by changing the y=2 to y+2.

F. What other chemical list errors are
EPA proposing to correct?

1. 2,2-Dibromo-3-nitrilopropionamide
(DBNPA) (CASRN: 10222-01-2).
DBNPA is listed with a footnote but is
missing an asterisk to link it to the
footnote. The footnote at the end of 40
CFR 372.65(a) and (b) for DBNPA reads
as follows: “*Note: The listing of 2,2-
dibromo-3-nitrilopropionamide
(DBNPA) (CASRN No. 10222-01-2) is
stayed. The stay will remain in effect
until further administrative action is
taken.” A footnote should be added to
the entries for DBNPA in both the
alphabetically ordered list at 40 CFR
372.65(a) and the CASRN ordered list at
40 CFR 372.65(b) so that the reader is
directed to the existing footnote.
Therefore, EPA is proposing to add a
footnote to the listings for DBNPA.

2. Methyl mercaptan (74-93-1).
Methyl mercaptan is listed in the CFR
at 40 CFR 372.65(a) and (b) without a
footnote explaining that the reporting
for this chemical has been stayed. There
is an effective date note at the end of 40
CFR 372.65 which states “EFFECTIVE
DATE NOTE: At 59 FR 43050, Aug. 22,
1994, in 40 CFR 372.65, in paragraph
(a), the methyl mercaptan entry and in
paragraph (b), the entry for CASRN No.
74-93-1 were stayed indefinitely.”
Unless the reader happens to look at the
very end of 40 CFR 372.65 they would
not be aware of the reporting status for
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methyl mercaptan. As was done for
DBNPA, there should be a footnote that
explains the reporting status and the
entries for methyl mercaptan at 40 CFR
372.65(a) and (b). Therefore, EPA is
proposing to add a footnote to the
listings for methyl mercaptan at 40 CFR
372.65(a) and (b) and a footnote that
states “The listing of methyl mercaptan
(CASRN No. 74-93-1) is stayed. The
stay will remain in effect until further
administrative action is taken.”

3. Polybrominated biphenyls (PBBs)
category. The chemical structure
associated with the PBB category is out
of place in the CFR at 40 CFR 372.65(c).
It appears well past the entry for the
category. The chemical structure for the
PBB category should appear
immediately after the entry for the
category. EPA is proposing that the
structure for the PBB category be placed
adjacent to the entry for the category.

4. Remove leading zeros from
CASRENs. EPA is proposing to remove
the leading zeros from the chemicals
listed at 40 CFR 372.65(a), (b) and (c).
CASRNSs should not have leading zeros
and nearly all the chemicals listed at 40
CFR 372.65 are listed without leading
zeros. However, there are some
chemicals listed in 40 CFR 372.65
whose CASRNSs are listed with leading
zeros. Further, the leading zeros in the
CASRN ordered list at 40 CFR 372.65(b)
result in the chemicals appearing out of
order.

The following chemicals all have
leading zeros added to their CASRNs in
the CFR in both the alphabetical list at
40 CFR 372.65(a) and the CASRN
ordered list at 40 CFR 372.65(b). EPA
proposes removing these leading zeroes
from the CFR text for these chemicals.

Tetrabromobisphenol A (00079-94-7)
Benzo[g,h,i]lperylene (00191-24-2)
Pentachlorobenzene (00608—93-5)
The following chemicals all have
leading zeros added to their CASRNs in
the alphabetical list at 40 CFR 372.65(a)
only:
Vinyl fluoride (00075-02-5)
Nitromethane (00075-52-5)
Phenolphthalein (00077-09-8)
Isoprene (00078-79-5)
1-Amino-2,4-dibromoanthraquinone
(00081-49-2)
o-Nitroanisole (00091-23-6)
Methyleugenol (00093-15-2)
Furan (00110-00-9)
Tetrafluoroethylene (00116—14-3)
Tetranitromethane (00509-14—8)
Glycidol (00556—52-5)
2,2-bis(Bromomethyl)-1,3-propanediol
(003296—90-0)
o-Nitrotoluene (00088—72-2)
CASRNSs with leading zeros also
appear in some of the chemical

categories listed at 40 CFR 372.65(c).
This includes some members of the
diisocyanates category (19 of 20), the
dioxin and dioxin-like compounds
category (2 of 17), and the polycyclic
aromatic compounds category (22 of 25).

Diisocyanates category (members of the
category whose CARSNs have leading
Zeros)

038661-72-2 1,3-
Bis(methylisocyanate)cyclohexane

010347-54-3 1,4-
Bis(methylisocyanate)cyclohexane

002556-36—7 1,4-Cyclohexane
diisocyanate

004128-73-8 4,4'-
Diisocyanatodiphenyl ether

075790-87-3 2,4’-
Diisocyanatodiphenyl sulfide

000091-93—-0 3,3"-
Dimethoxybenzidine-4,4’-
diisocyanate

000091-97—4 3,3’-Dimethyl-4,4’-
diphenylene diisocyanate

000139-25-3 3,3’-
Dimethyldiphenylmethane-4,4’-
diisocyanate

000822-06—0 Hexamethylene-1,6-
diisocyanate

004098-71-9 Isophorone diisocyanate

075790-84-0 4-
Methyldiphenylmethane-3,4-
diisocyanate

005124-30-1 1,1-Methylene bis(4-
isocyanatocyclohexane)

000101-68-8
Methylenebis(phenylisocyanate)
(MDI)

003173-72—6 1,5-Naphthalene
diisocyanate

000123-61-5 1,3-Phenylene
diisocyanate

000104-49—4 1,4-Phenylene
diisocyanate

009016-87—9 Polymeric
diphenylmethane diisocyanate

016938-22-0 2,2,4-
Trimethylhexamethylene diisocyanate

015646-96-5 2,4,4-
Trimethylhexamethylene diisocyanate

Dioxin and dioxin-like compounds
category (members of the category
whose CARSNs have leading zeros)

03268-87-9 1,2,3,4,6,7,8,9-
Octachlorodibenzo-p-dioxin

01746-01-6 2,3,7,8-
Tetrachlorodibenzo-p-dioxin

Polycyclic aromatic compounds
category (members of the category
whose CARSNs have leading zeros)

00056-55-3 Benz[a]anthracene

00218-01-9 Benzolalphenanthrene

00050-32—8 Benzola]pyrene
00205-99-2 Benzo[b]fluoranthene
00205-82—-3 Benzoljlfluoranthene
00207—08-9 Benzolk|fluoranthene
00206—44—0 Benzolj,k]fluorene
00189-55—-9 Benzo[rst]pentaphene

00226-36—-8
00224-42-0
00053-70-3
05385-75-1
00192-65—-4
00189-64-0
00191-30-0

Dibenz[a,h]acridine
Dibenz[a,jlacridine
Dibenzo[a,h]anthracene
Dibenzol[a,e]fluoranthene
Dibenzo[a,e]pyrene
Dibenzo[a,h]pyrene
Dibenzol[a,l]pyrene
00194-59-2 7H-Dibenzolc,glcarbazole
00057-97-6 7,12-
Dimethylbenz[a]anthracene
00193-39-5 Indenol[1,2,3-cd]pyrene
00056—49-5 3-Methylcholanthrene
03697—-24-3 5-Methylchrysene
07496—02—8 6-Nitrochrysene
05522-43-0 1-Nitropyrene

5. Correct errors in the list of lower
thresholds for chemicals of special
concern. In the CFR at 40 CFR
372.28(a)(2), there are two errors in the
table for “Chemical categories in
alphabetic order.” The entries for the
hexabromocyclododecane (HBCD) and
lead compounds categories are listed
among the members of the dioxin and
dioxin-like compounds category. The
HBCD and lead compounds categories
should appear after the entry for the
dioxin and dioxin-like compounds
category and before the entry for the
mercury compounds category. EPA is
proposing to fix the misplacements of
the HBCD and lead compounds
categories in the table at 40 CFR
372.28(a)(2) and make the table less
confusing by listing only the chemical
category names and not the individual
members of the dioxin and dioxin-like
compounds category, the HBCD
category, and the polycyclic aromatic
compounds category, which are listed in
40 CFR 372.65(c).

6. Revision of chemical names. The
EPCRA section 313 chemical list, as it
appears in 40 CFR 372.65(a) and (b),
consists of a primary chemical name
and in some cases a secondary chemical
name listed as a synonym in brackets or
parenthesis. Some of these secondary
synonyms are other common chemical
names or acronyms while others are the
CAS preferred names. When the EPCRA
section 313 chemical list was created
through rulemaking, EPA indicated that
for chemicals originally listed by
Congress under a common trade name,
EPA would also include the CAS
preferred name in brackets next to the
common trade name as a synonym (See
52 FR 21153, June 4, 1987 (proposed
rule) and 53 FR 4513, February 16, 1988
(final rule)). At the time, EPA gave
reporting facilities the option to include
either name on the reporting form since
the CASRN would be the unique
identifier. However, this approach has
not been consistently followed,
resulting in many chemicals listed
under a common trade name without
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their corresponding CAS preferred name
as a synonym. In addition, the EPCRA
section 313 electronic reporting system
only allows reporting under the primary
chemical name even if it is a common
trade name. EPA is not aware of any
issues concerning the use of common
trade names as the primary chemical
name for reporting, and the common
trade name is often more familiar to the
public. Therefore, EPA is proposing to
revise the EPCRA section 313 chemical
list by including only the primary
chemical name, even if it is a common
trade name, and removing most
secondary names. The only secondary
names that will remain are the EPA
registry names from EPA’s Substance
Registry Services (SRS) (https://
iaspub.epa.gov/sor_internet/registry/
substreg/home/overview/home.do).
Many of the EPCRA section 313 primary
chemical names listed in 40 CFR
372.65(a) and (b) already match the EPA
registry name or have the EPA registry
name listed as a secondary name. There
are 34 EPCRA section 313 primary
names in 40 CFR 372.65(a) and (b) to
which EPA is proposing to add the EPA
registry name as a secondary name.
There are also a few primary chemical
names that will have minor edits (e.g.,
added dashes, commas, prefixes) to
make them match the EPA registry
name. While EPA is removing many of
the current secondary names, these
synonyms are still available in EPA’s
common synonyms document (available
via the Toxic Chemical Release
Inventory Reporting Forms and
Instructions guidance document) and
are linked to the primary chemical
names in the TRI reporting software.
The proposed revised chemical list is
presented in the regulatory text section
at the end of this notice. To see all the
changes that were made, consult the
changes document (Ref. 1). Note that
EPA is also proposing to add the EPA
registry name for 9 members of chemical
categories in 40 CFR 372.65(c) whose
primary name is different from the EPA
registry name.

G. What changes are EPA proposing to
make to the text of the de minimis
definition?

In response to comments on the
proposed rule to implement the
reporting requirements of EPCRA
section 313 (52 FR 21152, June 4, 1987),
EPA established a de minimis
concentration for mixtures and trade
name products in the final rule (53 FR
4500, February 16, 1988). EPA applied
a de minimis concentration limitation of
1 percent (or 0.1 percent if the chemical
is a carcinogen) consistent with the
OSHA Hazard Communications

Standard (HCS) in 29 CFR 1910.1200.
The “De minimis concentrations of a
toxic chemical in a mixture” was
codified under the Exemptions section
at 40 CFR 372.38(a) to provide that ifa
toxic chemical is present in a mixture of
chemicals at a covered facility and the
toxic chemical is in a concentration in
the mixture which is below 1 percent of
the mixture, or 0.1 percent of the
mixture in the case of a toxic chemical
which is a carcinogen as defined in 29
CFR 1910.1200(d)(4), a person is not
required to consider the quantity of the
toxic chemical present in such mixture
when determining whether an
applicable threshold has been met
under § 372.25 or determining the
amount of release to be reported under
§372.30.

To incorporate the OSHA carcinogen
definition, the text of the de minimis
exemption cross-references a specific
OSHA regulatory provision (i.e., 29 CFR
1910.1200(d)(4)), which then-stated that
chemical manufacturers, importers and
employers evaluating chemicals shall
treat the following sources as
establishing that a chemical is a
carcinogen or potential carcinogen for
hazard communication purposes:

¢ National Toxicology Program
(NTP), Annual Report on Carcinogens
(latest edition);

o International Agency for Research
on Cancer (IARC) Monographs (latest
editions); or

e 29 CFR part 1910, subpart Z, Toxic
and Hazardous Substances,
Occupational Safety and Health
Administration.

In 2012, however, OSHA revised its
hazard communication standard. OSHA
altered the location and, to some degree,
the substance of the definition of
““carcinogen,” and completely removed
29 CFR 1910.1200(d)(4) from the CFR
(58 FR 17574, March 26, 2012). The
“old” OSHA definition currently resides
in substantively unchanged (although
not identical) language, now as an
optional alternative definition, in part
A.6.4 of appendix A to 29 CFR
1910.1200. Thus, the current de minimis
exemption at 40 CFR 372.38(a) cross-
references a regulatory citation that no
longer exists. To be consistent with the
past carcinogen definition used for
EPCRA section 313 de minimis
determinations and to maintain the
status quo, EPA is proposing to
incorporate the previous definition from
29 CFR 1910.1200(d)(4) into the ECPRA
section 313 regulations at 40 CFR
372.38(a). EPA proposes to replace the
existing cross-referenced regulatory
citation and modify the text to read as
set out in the regulatory text below.

The addition of this language will
result in no changes to the way that
carcinogens are defined for purposes of
EPCRA section 313 de minimis
determinations.

II1. References

EPA has established an official public
docket for this action under Docket ID
No. EPA-HQ-TRI-2019-0146. The
public docket includes information
considered by EPA in developing this
action, including the documents listed
below, which are electronically or
physically located in the docket.

USEPA. Proposed Changes to the
Toxic Release Inventory (TRI) Chemical
List, March 18, 2019.

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011).

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not expected to be an
Executive Order 13771 (82 FR 9339)
regulatory action because this action is
not significant under Executive Order
12866.

C. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden. Facilities
that are affected by this action are
already required to report for the
chemicals impacted by this action under
EPCRA section 313 and section 6607 of
the Pollution Prevention Act (PPA), 42
U.S.C. 13101 et seq. OMB has
previously approved the information
collection requirements contained in 40
CFR part 372 under the provisions of
the PRA, 44 U.S.C. 3501 et seq., and has
assigned OMB control number 2025—
0009 (EPA ICR No. 1363.21) for Form R
and Form A.

Under the PRA, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The OMB control numbers are
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displayed either by publication in the
Federal Register or by other appropriate
means, such as on the related collection
instrument or form, if applicable. The
OMB control numbers for EPA’s
regulations in 40 CFR are listed in 40
CFR part 9.

D. Regulatory Flexibility Act (RFA)

Pursuant to the RFA section 605(b), 5
U.S.C. 601 et seq., I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. In making this
determination, the impact of concern is
any significant adverse economic
impact on small entities. An agency may
certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, has
no net burden or otherwise has a
positive economic effect on the small
entities subject to the rule. This
proposed rule adds no new reporting
requirements, and there would be no
increase in respondent burden or costs.
This proposed rule will not impose any
requirements on reporting entities,
including small entities.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action would impose
no enforceable duty on any state, local
or tribal governments or the private
sector.

F. Executive Order 13132: Federalism

This action does not have federalism
implications, as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999). It will not have substantial direct
effects on the states, on the relationship

between the National Government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This proposed rule will not
impose substantial direct compliance
costs on Indian tribal governments.
Thus, Executive Order 13175 does not
apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997), as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of Executive Order
13045 has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

I. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
energy action” as defined in Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not likely to have a
significant adverse effect on the supply,
distribution or use of energy.

J. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards that would require

TABLE 1 TO PARAGRAPH (a)(2)

Agency consideration under NTTAA
section 12(d), 15 U.S.C. 272 note.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898 (59 FR 7629,
February 16, 1994), because it does not
establish an environmental health or
safety standard. This action involves
corrections that do not change the
reporting requirements or otherwise
affect the level of protection provided to
human health or the environment.

List of Subjects in 40 CFR Part 372

Environmental protection,
Community right-to-know, Reporting
and recordkeeping requirements, Toxic
chemicals.

Dated: November 18, 2019.
Alexandra Dapolito Dunn,

Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

Therefore, EPA proposes to amend 40
CFR chapter I as follows:

PART 372—[AMENDED]

m 1. The authority citation for part 372
continues to read as follows:

Authority: 42 U.S.C. 11023 and 11048.

m 2.In §372.28(a)(2), add a heading for
the table and revise the table to read as
follows:

§372.28 Lower thresholds for chemicals
of special concern.
* * * * *

Category name

Dioxin and dioxin-like compounds (Manufacturing; and the processing or otherwise use of dioxin and
dioxin-like compounds if the dioxin and dioxin-like compounds are present as contaminants in a chemical
and if they were created during the manufacturing of that chemical) (see §372.65(c) for a list of chemi-

cals covered by this category).

Hexabromocyclododecane (see § 372.65(c) for a list of chemicals covered by this category)
Lead COMPOUNGS .......ceeermeriieniiniieie e

Mercury compounds

Polycyclic aromatic compounds (PACs) (see § 372.65(c) for a list of chemicals covered by this category) ...

Reporting threshold
(in pounds unless otherwise noted)
0.1 grams.
................. 100.
100.
10.
100.

* * * * *

m 3.In § 372.38, revise paragraph (a) to
read as follows:

§372.38 Exemptions.

(a) De minimis concentrations of a

toxic chemical in a mixture. (1) If a toxic

chemical is present in a mixture of
chemicals at a covered facility and the
toxic chemical is in a concentration in

the mixture which is below 1 percent of
the mixture, or 0.1 percent of the
mixture in the case of a toxic chemical
which is a carcinogen, a person is not
required to consider the quantity of the
toxic chemical present in such mixture
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when determining whether an
applicable threshold has been met
under § 372.25 or determining the
amount of release to be reported under
§ 372.30. For purposes of the exemption
in this paragraph (a), the following
sources establish a chemical as a
carcinogen or potential carcinogen:

(i) National Toxicology Program
(NTP), Annual Report on Carcinogens
(latest edition);

(ii) International Agency for Research
on Cancer (IARC) Monographs (latest
editions); or

(iii) 29 CFR part 1910, subpart Z,
Toxic and Hazardous Substances,

(2) The exemption in this paragraph
(a) applies whether the person received
the mixture from another person or the
person produced the mixture, either by
mixing the chemicals involved or by
causing a chemical reaction which
resulted in the creation of the toxic
chemical in the mixture. However, this
exemption applies only to the quantity
of the toxic chemical present in the
mixture. If the toxic chemical is also
manufactured (including imported),
processed, or otherwise used at the
covered facility other than as part of the
mixture or in a mixture at higher
concentrations, in excess of an

report under § 372.30. This exemption
does not apply to toxic chemicals listed
in § 372.28, except for purposes of
§372.45(d)(1).
m4.In§372.65:
m a. Add a heading for the table and
revise the table in paragraph (a).
m b. Add a heading for the table and
revise the table in paragraph (b).
m c. Add a heading for the table and
revise the table in paragraph (c).

The revisions read as follows:

§372.65 Chemicals and chemical
categories to which this part applies.

Occupational Safety and Health applicable threshold quantity set forth * * * * *
Administration. in § 372.25, the person is required to (a) * * =
TABLE 1 TO PARAGRAPH (a)
Chemical name CAS No. Effective date
LA o F- 144 1=To (o PO P TP STO PP URUORRPPN: 71751-41-2 1/1/95
Yo=Y o] - | (YR TSTOUPVRURRRPRNE 30560—-19-1 1/1/95
ACEEAIAENYAE ...ttt e h ettt e e he e e bt e bt e e bt eh et e b e e e R bt e bt e eh et e bt e e bt e ebeeenneenaneeteenane 75-07-0 1/1/87
F Yo=Y £ a1 [ PR P TSR 60-35-5 1/1/87
FaXeT= (o] o111 =TT PP U P PP UPUPRPPRPRIN 75-05-8 1/1/87
JaXer=] (o] ol g T= g o] o TS TSSO TP TSR PRUSRPPTUSRPRPRRPPION 98-86-2 1/1/94
2-ACetylamINOTIUOIENE .......eiiiiiiiei et h bbbt b et b et be e s bt e snenne e e neeane e 53-96-3 1/1/87
ACITIUOITEN, SOTIUM SAIE ... ettt b e et e et s ae et sae e e e sme e e e nneennene 62476-59-9 1/1/95
e (0] =Y o PR RRRRN 107-02-8 1/1/87
e 4/ E= 1411 o[RS 79-06—-1 1/1/87
PaXel Y (o= Vo (o T OOV SPTOPPTUPOPPPRPI 79-10-7 1/1/87
L X5, o) o 1 {1 = PSRRI 107-13-1 1/1/87
A =T o Lo PP STOPPURORRPRN: 15972-60-8 1/1/95
FAN o7 T o TSP STOPPURORRPRNE 116-06-3 1/1/95
o o OO P P SO PP RORRPRNE 309-00-2 1/1/87
o B Vo Loy A 1= {4 o TSRS 28434-00-6 1/1/95
F N1 =TT o o USROS 107-18-6 1/1/90
LYY=V 11T T ST S OO SRP RSO RPPTUSRPPTPRRPIOt 107-11-9 1/1/95
ATIYE CRIOTIAE ...ttt b e et h e e e e e e s he e e b e e e be e e b e e san e et e e s ab e e b e e s b e e sbeesneeebneeas 107-05—1 1/1/87
AlUMINUM (FUME OF AUSE) ettt sn e et s e e b e e s b e e sbe e eneesane e 7429-90-5 1/1/87
Aluminum oxide (fibrous forms) (AIUMING) ......cccueiiiiiiiiii et r e sane e 1344-28-1 1/1/87
AlUMINUM PROSPRIAE ...ttt sae et e e e b et e bt e nae e et e e e an e e ab e e et e e saeenneesaneeas 20859-73-8 1/1/95
Y4451 Y/ o PP U PR 834-12-8 1/1/95
2-AMINOANTATAGUINONE ... ittt ettt e h et et e e he e et eeh e e e bt na et et e e ea st e bt e sa et e ebeenaneeabeeenneesanesneenans 117-79-3 1/1/87
A 4T ToT= o] o 1= g b= o 1= NPT STO PRSPPI 60—-09-3 1/1/87
4-AMINODIPRENYL ...ttt e e b s e e et e e e b e e b e e s ae e e sbe e s b e et e e e b e sanesne e e 92-67-1 1/1/87
1-Amin0-2,4-dibromoanthraqUINONE ...........ceoiciiieeiiie e et e e e s ee e e s e e ersae e e sseeeessseeeesnseeeaneeeeanseeesnnseeesnnnen 81-49-2 1/1/11
1-AmiNo-2-MethylanthraqUINONE .............ooiiiii e e s r e 82-28-0 1/1/87
AN 411 (= TP PPUPORRPPNE 33089-61-1 1/1/95
Y L1 [T PP UURTPPRTN 61-82-5 1/1/94
Ammonia (includes anhydrous ammonia and aqueous ammonia from water dissociable ammonium salts and
other sources; 10 percent of total aqgueous ammonia is reportable under this liSting) .........cccccoeviviiiiiiiiiiens 7664—-41-7 1/1/87
011 =4 1= PP TOPPURRORRPPN: 101-05-3 1/1/95
AANTINE e h b b h e h e b et eh e et R oA £ e R e e e R e e £ e R e e £ e et e ae e bt nhe et e nne e e e nneeane e 62-53-3 1/1/87
Loy 4 1] To 1 L= USSR PPO 90-04-0 1/1/87
P-ANISIAINEG ..o h e e h e h e e et e s h e e b e e e b e e e b e e sae e e b e e e a e e b e e e e e e sh e e nneeerae e 104-94-9 1/1/87
O-ANISIAINE NYArOCKIOTIAR ... ..iieieeee ettt ettt b et et sae e et e e st e e bt e naeeennees 134-29-2 1/1/87
Y1 {a] = ToT=Y o 1= T USRS 120-12-7 1/1/87
L0110 0T o PP STOPPVRUPRRPPNE 7440-36-0 1/1/87
F 1= oSSR 7440-38-2 1/1/87
R T=YS 0T {1 ][ ISR 1332-21-4 1/1/87
Y (= V4o T TS SO UUTRPPRTN 1912-24-9 1/1/95
1T 110 ] PSPPSRI 7440-39-3 1/1/87
BENAIOCAM ...ttt et et e e st eb e 22781-23-3 1/1/95
1271 o0 = 11 T PSR TSOPPRO 1861-40-1 1/1/95
22T g o 1 1) PSSRSO S PR UPRPSUP 17804-35-2 1/1/95
12T aV - I ol o] o) To [ PSPPSR TSOPPO 98-87-3 1/1/87
=TT a= a1 T [T PPN 55-21-0 1/1/87
BENZENE ... h e bt ea e h e e a et bt e et bt e ea b e e nhe e eate e nbe e ne e aneeeanean 71-43-2 1/1/87
=TT a4 o [T 1= ST PRURN 92-87-5 1/1/87
BENZO[G,N,IJPEIVIENE ...ttt bbbt a e h et e e nte e bt nneeeaneen 191-24-2 1/1/00
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Benzoic trichloride (BENZOLHCHIOITAR) .......couiiiiiiiiiiiie ettt sttt s b e s esateesbeeebeesneeenneas 98-07-7 1/1/87
Benzoyl chloride 98-88—4 1/1/87
BENZOYI PEIOXIAE ... e et e et e b sn e e b e s re e ane s 94-36-0 1/1/87
BENZYI CRIOMITE ...ttt e h e e b e s b e e et e sae e et e e e b s e e b e e san e e ebe e sab e e sbeeeane s 100—44-7 1/1/87
Beryllium 7440-41-7 1/1/87
Bifenthrin 82657-04-3 1/1/95
Biphenyl 92-52-4 1/1/87
2,2-Bis(bromomethyl)-1,3-propanediol ...........cceeoiiiiiiiiiiiiee ettt 3296-90-0 1/1/11
Bis(2-ChloroethoXy)METANE ........c.iiiiiiii e ettt a et nbe e en e eneeeanees 111-91-1 1/1/94
BiS(2-ChlOrOETNYI) ©TNET ...ttt b e sttt et a e et e st e e bt e nneeeanees 111-44-4 1/1/87
BiS(ChIOrOMELNYI) ETNET ...ttt ettt s b et e s e st e e bt e sateenbe e eaneenneeenneas 542—-88-1 1/1/87
Bis(2-chloro-1-methylethyl) EHNET .........oo ittt sttt e b e saeeenneas 108-60-1 1/1/87
BiS(LDULYIEINY OXIAE ...ttt ettt sttt e s ae e e bt e s ae e et e sab e e bt e esbeesaeesateenbeeenbeeaneeenneas 56-35-9 1/1/95
[=Te] (o] g IR (o] ] (o141 [T PP PFTT RPN 10294-34-5 1/1/95
BOron trfIUOMIAE ...t e s 7637-07-2 1/1/95
BIOMACIH] ..ttt h et a et bR e £ b et Rt e E e R a e e Rt et bt e e e bt et e nn 314-40-9 1/1/95
Bromagil, iU SaIE .........eoieee ettt bt et sb e st e bt e bt et e b nae et e aen 53404-19-6 1/1/95
BIOIMINE ...ttt et a e bt e e et e e bt e et e e b e e e a bt e b e e e ae e sh e e et e e ebe e e bt e nan e e teenan e beeeane s 7726-95-6 1/1/95
1-Bromo-1-(bromomethyl)-1,3-propanedicarbOnitrile .............cooiiiiiiiiiiiie e e e e 35691-65—7 1/1/95
Bromochlorodifluoromethane (Halon 12717) ..o ettt 353-59-3 7/8/90
Bromoform (TrBromomEthaNE) ........c.ooiiiiiiiii e ettt se e nne e 75-25-2 1/1/87
Bromomethane (Methyl bromide) 74-83-9 1/1/87
1-Bromopropane ........ccccoceeveiniieenienn. 106-94-5 1/1/16
Bromotrifluoromethane (Halon 13071) ... et st ettt e sbe e b e e saeeenneas 75-63-8 7/8/90
1270 0 0T0) Y/ o 11 USSP 1689-84-5 1/1/95
Bromoxynil OCLANO0ALE ........cccuiiiiiiiii e e e 1689-99-2 1/1/95
BIUGINE .ttt h et e h et bt e et e R e e s s b e e s e R e e s e £ e e et eE e e R et Rt e et Rt a e e R e e e n e e e n e n e e nn 357-57-3 1/1/95
IR R = 0] = To 1= o L= PP USSP USRS 106-99-0 1/1/87
BULYI GCIYIALE ...ttt e e h e e s et e b e bt b e e et e ae e bt rn e ne s 141-32-2 1/1/87
N-Butyl @lCONOI (T-BUANOI) ....cneiiiiii et st et e e st e sbe e e bt saneeane s 71-36-3 1/1/87
E Lo = 101y = LT ] g Lo I 2 =T = Tq o SRR 78-92-2 1/1/87
tert-Butyl alconOl (1Ert-BULANOI) .......cc.eiiiiiiii ettt ettt et et b et nae e r e nin e 75-65-0 1/1/87
1,2-BULYIENE OXIAE ...ttt ettt et ea e et esae e et e e h e e e bt e eat e e be e ea bt e e be e e ane e nanenre e e eens 106-88-7 1/1/87
LTV =1l (1 ) [ PP USSTSOPPO 123-72-8 1/1/87
(O3 7o B T =T=T o RSP 4680-78-8 1/1/87
(O3 B 7o B =T I PRSP UR PR 6459-94-5 1/1/95
C.l. Basic Green 4 (MalacChite grEEN) ........coiiiiiiiiii ettt st ettt b e s et e sbe e sabeesbeeenbeesaeesnneennns 569-64-2 1/1/87
(ORI = =T o ST =Tc TSRS USORR PPNt 989-38-8 1/1/87
C.l. Direct Black 38 .. 1937-37-7 1/1/87
C.l. Direct Blue 6 ........ 2602-46-2 1/1/87
CLL. DIFECE BIUE 2718 ...ttt ettt ettt et e et e bt e et e esae e e be e et eeenbeesateemseeesbeenbeessbeebeeenseaseeanbeesaeeenseennnn 28407-37-6 1/1/95
C.L DIreCt BrOWN 95 ...ttt et b e e e bt s a et e bt eea bt e bt e e e et e ebe e e n e e be e et e nanenre e e 16071-86—-6 1/1/87
C.1. DISPEISE YEIIOW 3 ...ttt ettt a ettt e b et e bt sa et et e e e e bt e bt e eae e e be e ean e e ebeeeaneenanenneenane 2832-40-8 1/1/87
(O3 R T To I = 1= SRSt 3761-53-3 1/1/87
C.l. Food Red 15 (RhOAAMINE B) .......eoiiiieiiiieiesteees ettt sttt e e en et sae e e sneeneesneeneeeneeneens 81-88-9 1/1/87
(O IS To] V=101 Q@] - o TN APPSO PP VRPRRPPNE 3118-97-6 1/1/87
C.1. SOIVENE YEIOW B ..ttt a et h et h et b e et eb e et e eb e et sbe et e s bt e anenneennenneeanenne 97-56-3 1/1/87
C.L. SOIVENT YEIIOW T4 .ottt h ettt h e bbbt e bt e ea et et e e ea bt e bt e ea et e ebe e et e e abeeeaneesanesteenane 842-07-9 1/1/87
C.1. Solvent YElloW 34 (AUFAIMINE) ......ooeiiiiiiitiriieti sttt sttt ettt ettt e s bt eae e nbe e e sbe e e e sneeseennenanens 492-80-8 1/1/87
(O3 o A =1 SRR 128-66-5 1/1/87
(7= Te [ 0 11T o [PPSR USRS 7440-43-9 1/1/87
(0= 1ol [ ]4 0 03 V- Lo - Uy o1 o[- TP PP VPRSPPI 156-62-7 1/1/87
(O - 1o H USSP PUSRPRPRPPION 133-06-2 1/1/87
(0= 14 = TP PPVRORRPPNE 63-25-2 1/1/87
(0= oo} (1] = IR PO S R PR USUPURR PRSPPIt 1563-66-2 1/1/95
(0= 14 o] o Ie 11101 o[NP OPPURUORRPPN: 75-15-0 1/1/87
Carbon tEIrACKIONAE .......oiiiiieie etttk et bt et h et h e e n e e 56-23-5 1/1/87
(0= 14 To] )Y/ =TV 1o [ O P P STO PP URORRPPN: 463-58-1 1/1/87
(0= oTo 3o PP PRSPPI 5234-68-4 1/1/95
(751 (= 4o ST 120-80-9 1/1/87
ChiINOMELNIONATE ... ettt h bt h e bbbt b e st b e et e s bt et e sbe e e e sreennenneennene 2439-01-2 1/1/95
(0] 01 oT =T 41011 o KPS STOPPVRPRRPPN: 133-90-4 1/1/87
(0731 1e] e F=T o L= P TP U S PP UPUSPPRPROPION 57-74-9 1/1/87
(0] 41 oT (=T a o [[o3R= Voo ISP TSP VRPRRPPNE 115-28-6 1/1/95
ChIOTIMUION-EENYI ...ttt a bbbt b e e ekt e ettt eae e s bt ear e s bt e e e nbe e e enneeanens 90982-32—4 1/1/95
(0] 10T ¢ L= PSSR 7782-50-5 1/1/87
(0131 o] g T= T [ 103 [ PO SUS R PR USUPURRPRPSRRPIOt 10049-04—4 1/1/87
(0] 41 ToT (o= To7=Y i To= Vo o HN TSP P TP STOPPVRORRPPN: 79-11-8 1/1/87
2-ChlOr0@CEIOPNENONE ...ttt ettt a bt h bbbt b e bt b et he et e r e et nneean e ne e 532-27-4 1/1/87
1-(8-Chloroallyl)-3,5,7-triaza-1-azoniaadamantane ChIOrde ...........cooiiiiiiiiiiiiiee e 4080-31-3 1/1/95
P-CRIOTOANIIINE ...ttt ettt h et sh e st e e h e e ae e Rt e s e e bt ee et e ee s et e nae e tenae et e nneennenneennene 106—47-8 1/1/95
(0] 01 ToT o] o T=T g b-4=T 4T E PP STOPPVRPRRPPNE 108-90-7 1/1/87
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(0] g1 ToT o] o T=T g b4 = L (= ORI ORISR 510-15-6 1/1/87
1-Chloro-1,1-difluoroethane (HCFC-142b) 75-68-3 1/1/94
Chlorodifluoromethane (HCOFC-22) ..........ooiiiiiiiieiiiee ettt sttt re e ne e e nesane e 75-45-6 1/1/94
(0] g1 ToT (o714 g T 1y =SSP SS USRI 75-00-3 1/1/87
Chloroform ......... 67-66-3 1/1/87
Chloromethane 74-87-3 1/1/87
Chloromethyl MEthYT ETNET ... ettt ettt e sbe e st esan e saeesneenens 107-30-2 1/1/87
3-Chloro-2-methyl-1-PrOPENE .......coiuiiiiiiiiiitee ettt ettt et e e e s bt e e bt e s te e nbe e e b e e abeeeaneenanesneenans 563-47-3 1/1/95
P-Chlorophenyl ISOCYANALE ........cccuiiiiiiiiicie et e e st ee e e e e e e sne e e 104-12-1 1/1/95
[ 310 o] o) (o ¢ o XSS 76-06-2 1/1/95
(0] 01 ToT o] o (=1 o L= NSRS PP UPOORRPRN: 126-99-8 1/1/87
1R @14 [oT o o] o] o] Te] 1) {71 = P STOPP VRPN 542-76-7 1/1/95
ChIorotetrafluOrOBNANE ..........ooiiiiii ettt et s a e et e e s ae e e bt e ssbe e bt e sateebeeenbeesaeesnneennns 63938-10-3 1/1/94
1-Chloro-1,1,2,2-tetrafluoroethane (HCFC-1248) ........ccccouiiiiiiiiieiieeie ettt aeesre e e 354-25-6 1/1/94
2-Chloro-1,1,1,2-tetrafluoroethane (HCFC-124) ..ottt st ee e 2837-89-0 1/1/94
(0731 0eT (014 T=1 T 1| TSSO P USROS PPRPROPION 1897-45-6 1/1/87
p-Chloro-o-toluidine (4-Chloro-2-methylaniling) ............cooeeririoriiie et 95-69-2 1/1/95
2-Chloro-1,1,1-trifluoroethane (HCOFC-133a) .....ccuiiiiiiiiiiiiie ettt sttt e st e e sate e e e sane e e eneeeeenneeeas 75—-88-7 1/1/95
Chlorotrifluoromethane (CFC-13) ..ot sttt et b e et e sae e sar e et e e e n e e saeesneenens 75-72-9 1/1/95
3-Chloro-1,1,1-trifluoropropane (HCFC-253D) .......coiiiiiiiiiiiie et 460-35-5 1/1/95
ChIorpyrifOS-METNYI ... et e e s e e e e e ene e 5598-13-0 1/1/95
Chlorsulfuron 64902-72-3 1/1/95
Chromium ...... 7440-47-3 1/1/87
(o] o | OO UR TR O RPN 7440-48-4 1/1/87
(707 o] o 1= RSO URURORRPRNE 7440-50-8 1/1/87
(O] (=To =T (= T USRS PUROPRPRPRIOt 8001-58-9 1/1/90
[l O] (=5 o [T L= OSSOSO PR TSR UPTURRPPTPRRPIOY 120-71-8 1/1/87
CreSOl (MIXEA ISOMEIS) .....ueiiiiieiiie ittt et ettt e eabe et ee e bt e aheeeaeeeaaeeaabea s eeenbeesaeeeseaemseanbeeenseeaneesmbeaaseaanseesaneanseannns 1319-77-3 1/1/87
O] (=TT TP TU S PUSOP PSPPSRSO 108-39-4 1/1/87
Lo 2L O =TT | T TP TP ST SO PRTOPPROI 95-48-7 1/1/87
oL O (=TT ) RS 106—44-5 1/1/87
CrotonAIAENYAE ........oouiiiii e e e 4170-30-3 1/1/95
(7814010 T T PP PTSPTS TP PP URUPRRPPN: 98-82-8 1/1/87
[0 103 1=t o ol ) Yo (o] oT=T (o) (1o [ PRSP UPVRORRPPNE 80-15-9 1/1/87
(O8] o] (=14 (o KU PO P TS PPURORRPRNE 135-20-6 1/1/87
(3= AT 4 L= RSO PPURRORRPRNE 21725-46-2 1/1/95
(371 0= 1 YOS UPTRORRPRNE 1134-23-2 1/1/95
(037 o3 o] 4 T=Y =T T PSP URUPTUROPRPRPRIOt 110-82-7 1/1/87
Cyclohexanol . 108-93-0 1/1/95
Cyfluthrin ........ 68359-37-5 1/1/95
(37 0= 0] 4 T o TP UP USRS 68085-85-8 1/1/95
P2 I PRSPPI 94-75-7 1/1/87
DAZOIMEL ...ttt a ettt ea et et e e et h et e ettt e b b et e et ehe e et e e b et et e nan e et e e nar e e reeeane s 533-74-4 1/1/95
Dazomet, SOQIUM SAIE .......eiiiiiii ittt sh e b e s a et et e e nab e et e e ee b e e ehe e ean e e ebe e e n e neeeane s 53404-60-7 1/1/95
o I SRRSO 94-82-6 1/1/95
2,4—D 2-DUOXYEINYI ©STEI ...ttt et et b e ea e e bt e eab e e bt e e bt e naeeeneenane 1929-73-3 1/1/95
P D o T Y I =T (=Y PSPPSR 94-80—4 1/1/95
P D el g (o (oo (o] 4T/ =T (=Y O P TSSO PP VRORRPPN: 2971-38-2 1/1/95
[DI=Toz=T o o] ggToTo o] aT=T0) Y o) {To [ TSRS 1163-19-5 1/1/87
|17 =T o] - T RN 13684-56-5 1/1/95
2,4-D 2-6thYINEXYI ESTEI ... e s et se e e 1928-43-4 1/1/95
2,4-D 2-ethyl-4-methylPENTYl ©STEI .......ooeiiiee ettt ettt 53404-37-8 1/1/95
[T 1= (PPN 2303-16—-4 1/1/87
P B T g To =T g 1o [ PP STOPPURRORRPPN: 615-05-4 1/1/87
2,4-Diamin0aniSOle SUIFALE ..........coiiiiiiiiiiiiiee e e e e et e e e e e e et e e e e e e e e sasaaeeeeaeeasanntaeaeeeeeaannraeeaeeeannnes 39156-41-7 1/1/87
4,47-DiaminOdIPRENY] ©TNET ...ttt ettt a ettt nae e ene e 101-80-4 1/1/87
Diaminotoluene (mixed isomers) (TOIUENEAIAMINE) ........ceiriiiiiriiiieieree e 25376-45-8 1/1/87
2,4-Diaminotoluene (2,4-TOIUENEAIAMINE) ......cciiiiiiiiiieeeiee et e e et e et e e e e e e s e e essaeeesasseeessaeeesnneeeensseeeaseeenn 95-80-7 1/1/87
(D=4 o] o I PSSRSO S PR OPRPRPP 333-41-5 1/1/95
D E= Vo] g =11 T Lo L= PSSR OPPO 334-88-3 1/1/87
DIDENZOTUIAN ...ttt st e e e he e e b e e e b e e et e e s e e et e e eab e e s be e sane e ebe e s be e ebeesaneas 132-64-9 1/1/87
1,2-Dibromo-3-ChlOrOPIOPANE ......eeieiieiiieciiie et ee ettt e st e e et e e e et e e ssate e e s neeeessaeeesasseeeensseaesaseeeensseeeanseeeennseeesnnsenesnnnen 96-12-8 1/1/87
2,2-Dibromo-3-nitrilopropionamide T ...........ocui i e e 10222-01-2 1/1/95
1,2-Dibromoethane (Ethylene dibromide) ............coiiiiiiiiiii e 106-93—4 1/1/87
Dibromotetrafluoroethane (1,2-Dibromo-1,1,2,2-tetrafluoroethane) ...........ccccoooiiiiiiiiiiii e, 124-73-2 7/8/90
D] T01 4T I o] g =1 = (= TSSOSO PPO 84-74-2 1/1/87
[DIe% Ty o PSSRSO S PR UPRPSPP 1918-00-9 1/1/95
[ To] o] - IP P SUPUSTTROPPO 99-30-9 1/1/95
Dichlorobenzene (MIXEd ISOMEIS) .......cccuiiiiiiiiiiiiie ettt sr e et e s e e sb e e sar e e sbe e b e e sbeesane s 25321-22-6 1/1/87
1,2-Dichlorobenzene (0-DiChlOrODENZENE) ........cceiiiieiiiiieeiie et ee et e e e e st e e e st e e e nneeeeesaeeensneeesnnnes 95-50-1 1/1/87
1,3-Dichlorobenzene (m-DiChlOrobDENZENE) ..........cccuiiiiiiiiiii e 541-73-1 1/1/87
1,4-Dichlorobenzene (p-DiChlOrODENZENE) ........cooiiiiiiiiiieeiie ettt e e e st e e e st e e s sneeeeesaeeensneeesnnnes 106-46-7 1/1/87
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ST I B el o] [0 (o) o 1=Y o 4 T [T =T 91-94—1 1/1/87
3,3-Dichlorobenzidine dihydrochloride . 612-83-9 1/1/95
3,37-DiIchlorobenziding SUIFALE ............oeiiiiiiiiie e e e e e e e e e et e e e eaa e e e saseeeesaneeeesseaeanseeaas 64969-34-2 1/1/95
DichlorobromMOMETNEANE ... ettt et e e e e bt e e e et e e e e ab e e e e sae e e eaabeeesnbeeeaanbeeeanneeeaaan 75-27-4 1/1/87
1,4-Dichloro-2-butene ........... 764-41-0 1/1/94
trans-1,4-Dichloro-2-butene 110-57-6 1/1/95
1,2-Dichloro-1,1-difluoroethane (HCFC-132D) ........eiiiiiiieiiie et e et e e et e e e neeeesnees 1649-08-7 1/1/95
Dichlorodifluoromethane (CFC-12) ..ot sttt ea e sa e e sareenbe e er e e nneeeanees 75-71-8 7/8/90
1,2-DIChIOTOBINEANE ...ttt e e e et ettt e e e e e e s st eeeeeeeeaabaeseeeeeeeeasbaeeeeeesaasssseneeeeeeennssnaeeeaeaans 107-06-2 1/1/87
1,2-DIChIOTOBTNYIENE .......eeiiiiiie ettt ea ettt e e a e e bt e st e e bt e ea b e e bt e e b e e naeenreenaeeeas 540-59-0 1/1/87
1,1-Dichloro-1-fluoroethane (HCFC-141D) ......oiiiiiiii et 1717-00-6 1/1/94
Dichlorofluoromethan@ (HCFC-21) .....oiiiiiiiiieie ettt sttt see e bt e sae e et e saneebeeanee s 75-43-4 1/1/95
Dichloromethane (Methylene ChIOIAR) .........ooiiiiiiiiii ettt e be e saeeeneeas 75-09-2 1/1/87
DichloropentafluOrOPrOPANE ..........cooiiiiiiiii e e re e 127564-92-5 1/1/95
1,1-Dichloro-1,2,2,3,3-pentafluoropropane (HCFC-225CC) .......ccceiuiaiuieiiieiie et esiee et siee st ee e seeeseesneeens 13474-88-9 1/1/95
1,1-Dichloro-1,2,3,3,3-pentafluoropropane (HCFC-225€D) .........ccouiiiiiiiiiiiicieee e 111512-56-2 1/1/95
1,2-Dichloro-1,1,2,3,3-pentafluoropropane (HCFC-225bb) .........ccciiiiiiiiiiiiieieeiie e 422-44-6 1/1/95
1,2-Dichloro-1,1,3,3,3-pentafluoropropane (HCFC-22508) .......ccceiiiuiiiiiiiieiiie ittt e e ae e see e snees 431-86-7 1/1/95
1,3-Dichloro-1,1,2,2,3-pentafluoropropane (HCFC-225CDh) .......c.coiiiiiiiiiiiieiiee et e e 507-55-1 1/1/95
1,3-Dichloro-1,1,2,3,3-pentafluoropropane (HCFC-225€2) ........ccceeiiuiiiriiiiiiiiieeiiie e esiieeesieeeeseee e sneeeessreeessneessnnees 136013-79-1 1/1/95
2,2-Dichloro-1,1,1,3,3-pentafluoropropane (HCFC-2258a) .......cccccereeieereriieeeiieeesieeeseeeesseeeessaeaesneeeesneeeesneees 128903-21-9 1/1/95
2,3-dichloro-1,1,1,2,3-pentafluoropropane (HCFC-225ba) .... 422-48-0 1/1/95
3,3-Dichloro-1,1,1,2,2-pentafluoropropane (HCFC-225ca) ... 422-56-0 1/1/95
D] 1ol 1 loT o] g T=T o L= USSP 97-23-4 1/1/95
P B Tt g o foT o] g T=Y o Vo TSRS UPURUURRPRNE 120-83-2 1/1/87
1,2-DIChIOIOPIOPANE ... s s he e s b e e s e e e b e sae e e be e s ab e e b e e s an e e ae e s n e e sbe e 78-87-5 1/1/87
2,3-DIChIOTOPIOPENE ...ttt ettt a et et e e b bt e b e b b e e stk e e st bt et e e et ae e e re e e nneean e neenne e 78-88-6 1/1/90
1rans-1,3-DiChIOTOPIOPENE .......ouiiuiiiieii ettt b ettt ettt ae e bt e et e s bt et e bt ae e bt ea e e beeae et e nbe et e nneennean 10061-02-6 1/1/95
1,3-Dichloropropylene (1,3-DiChlOrOPrOPENE) ........ccuiiiiiiiiiiiiiiiiee et 542-75-6 1/1/87
Dichlorotetrafluoroethane (CFC-T14) ...ttt st e r e ene s 76-14-2 7/8/90
DichlOrotriflUOTOBTNANE .......coeiieiiie ettt s bttt e et sae e et e ente e e bt e eneeeanees 34077-87—7 1/1/94
Dichloro-1,1,2-trfIUOTOBTNANE ... e e e e e e e e e e et ae e e e e e e seaaaseeeeesessssaneeeeeseannnrranees 90454-18-5 1/1/94
1,1-Dichloro-1,2,2-trifluoroethane (HCFC-1230) ......ccoiiiiiiiie et e e e e e e e e s nnneeesnees 812-04-4 1/1/94
1,2-Dichloro-1,1,2-trifluoroethane (HCFC-123) ......cccccciiiiiieeiieeeciiee e see e esee e et e st e e e st e e e snae e e s naeeeesseeeensseeesnnes 354-23-4 1/1/94
2,2-Dichloro-1,1,1-trifluoroethane (HCFC-123) ......cooiiiiiiiiiiie ettt et 306-83-2 1/1/94
[ To] 1o Y01 PSRRI UPPO 62-73-7 1/1/87
(D] To] [} (o] o 1y 1 T=1 12/ USSP 51338-27-3 1/1/95
[ ToTo] 1o OO U PSP SRR RTURURTUTPRRORONt 115-32-2 1/1/87
Dicyclopentadiene .... 77-73-6 1/1/95
Diepoxybutane ......... 1464-53-5 1/1/87
[ D11 (g =T ol F=Ta o 1o T TSP 111-42-2 1/1/87
DIEHNATYE EHY] ..ot e et e et ee et ee e ee et 38727-55-8 1/1/95
Di(2-ethylhexyl) PhEhalate ...........cooiiiiii ettt ettt et see e e r e saeeeanees 117-81-7 1/1/87
DIyl SUIFALE ... e e 64-67-5 1/1/87
[0 0 T=Y o o RS 35367-38-5 1/1/95
DiglyCidyl r@SOICINOI EINET ...ttt ettt et e e sae e et e e st e e bt e naeeeanees 101-90-6 1/1/95
DINYAIOSATIOIE ...ttt a et h et e bt b e e e b e et eh e et e nh e a e e bt e e e bt e e e n e ae e e e 94-58-6 1/1/94
DIMETNIPIN .ttt h et h bt et n et et he bt e Rt R e st h e b bt e e e et r e en e nennen e et 55290-64-7 1/1/95
DIMEINOALE ... bbbttt a £t ea e b a e et eh e R bt b bt ettt et nneeanes 60-51-5 1/1/95
3,37-DIMELNOXYDENZIAING ...ttt h et sa e et e s e bt e bt e ea et e ebe e eabeeabeeenneesanesteenans 119-90-4 1/1/87
3,3’-Dimethoxybenzidine dinydroChIONAE ............cciiiriiriiiieie e 20325-40-0 1/1/95
3,3’-Dimethoxybenzidine MonohydroChIOFAE .............eiiiiiiiiiiie it 111984-09-9 1/1/95
DIMELNYIAMING ... et e et b e s e e e b e e s e e et e e s ab e e s be e st e e sbe e s b e e beeeaneas 124-40-3 1/1/95
Dimethylaming dICAMDEA ........ooiiiiie ettt sttt ea e e sa et e e et e e bt nneeeaneas 2300-66-5 1/1/95
4-DimethylaminOazZOobENZENE ...........cociiiiiiiiie et et sne e 60-11-7 1/1/87
IN,N-DIMETNYIANIIING ... .ottt ettt a e b e e a et et e st e bt e e s bt e sae e et e e sbe e e bt e nnneenneas 121-69-7 1/1/87
3,37-DIMELhYIDENZIAING ... oottt et et e bt e st e e eteeeabeesbeeeneeeaneeenbeaaseaanseesaeeanseaanns 119-93-7 1/1/87
3,3’-Dimethylbenzidine dihydroChIOFAE ..........oouiiiiiiiie e 612-82-8 1/1/95
3,3’-Dimethylbenzidine dinydroflUOTIAE ...........oiiiiiiiiiee e 41766-75-0 1/1/95
Dimethylcarbamoyl ChIOTIAE .........cc.oiiiiiiie ettt sttt se e bt e saee et esan e e nneesnne s 79-44-7 1/1/87
Dimethyl chlorothioPhOSPRNAE .........oouiiiiiiii ettt sb e b et ees 2524-03-0 1/1/95
N, N-DIimeEthyIfOrMEAMIGE .....cueiiiieiieeie ettt ettt b e e ettt e sab e e bt e ea st e sae e et e e nbeeebeeaneeenneas 68-12-2 1/1/95
1,1-DIMethylNYArazine ..........oooiiiiii e ettt e s e e e e e s ae e b e e sine e 57-14-7 1/1/87
P B {44 1=Y (017 o] 1T T O P TP STO PP URORRPPN: 105-67-9 1/1/87
Dimethyl PhR@IATE ... e e st sr e e sb e s be e sane s 131-11-3 1/1/87
DIMELNYI SUIALE ...ttt ettt b e et et e st e e bt e ea b e e eae e eateenbeeebeenneeeanees 77-78-1 1/1/87
M-DINITODENZENE ...ttt a et b b b e bt b e e e b e et e bt e et e nb e eat e e bt e et e bt ee e e b e eae et e neeenees 99-65-0 1/1/90
Lo Rl 1) o] o =T g b-A=T 0T NPT UPPO 528-29-0 1/1/90
P-DINITODENZENE ...ttt e et bttt h e et eh et e e Rt e e e e bt e e e bt ee e et e nae e tenae et e nneennenneennene 100-25-4 1/1/90
Dinitrobutyl phenol (DINOSED) .......eiiiii ettt ettt e st bt saeeeane s 88-85—7 1/1/95
N B I a1 (o R R ol =YY PP PEPRN 534-52-1 1/1/87
P2 I 11 (e o] =Y o T S 51-28-5 1/1/87
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Chemical name CAS No. Effective date
2,4-Dinitrotoluene 121-14-2 1/1/87
2,6-Dinitrotoluene 606—20-2 1/1/87
Dinitrotoluene (MIXEd ISOMEIS) ......eiitiiiieitieieete ettt sttt ettt ettt e s et e enbeeseear e e s e e an e ee e e renseenneneeennes 25321-14-6 1/1/90
131 o o= o IO P PO U RO U ST PP PR TOPPROI 39300—45-3 1/1/95
1,4-Dioxane .... 123-91-1 1/1/87
Diphenamid ... 957-51-7 1/1/95
Diphenylamine 122-39-4 1/1/95
1,2-DIphenylNYArazine .........cocoooiiiiiiii e e e s 122-66-7 1/1/87
Dipotassium @NAOTNAIL .......couiiiie ettt b et nt e e e et eneen 2164-07-0 1/1/95
Dipropyl ISOCINCNOMEIONATE .......coiiiiiiiiie ittt b ettt st e et e ea e e sae e st e e nbeeebeenneeeanees 136-45-8 1/1/95
Disodium cyanodithioimidOCArDONALE ...........ooiiiiiiiiiiiii et sttt st e sbe e b sneeenneas 138-93-2 1/1/95
P D I ol o (o] o)V 1) (=Y PSPPSR 94—11-1 1/1/95
2,4-Dithiobiuret (DIthiODIUIEE) .......coiiiiiiiie ettt sttt e s bt e bt e ssbeesbe e sabeesbeeanneesaeesseennns 541-53-7 1/1/95
11U o] o OO TP ORI 330-54-1 1/1/95
[ To e 13T ST PSSR P USSP USRPRPRI 2439-10-3 1/1/95
2,4-DP (DIChIOIPIOP) ..vetteutertieute sttt ettt ettt ettt ettt ea et sttt eae e e e s bt e s e he e s e b e e st eb e e et nb e et e nae e e e nbe e e e nneennenneeanenne 120-36-5 1/1/95
2,4-D propylene glycol butyl ether ester (2,4-D 2-butoxymethylethyl ester) ... 1320-18-9 1/1/95
P2 I BT Yo 1100 o TR =T- 1| USSR 2702-72-9 1/1/95
= o1led a1 Lo] (o] 1)V [ 1o N U OO O PP PR UPRRPRPTPPRN 106-89-8 1/1/87
S (gTe] o] (o] o R T USSP PP UPRPPPPPRN 13194-48-4 1/1/95
2-EthOXYEENANOI ... e e e e 110-80-5 1/1/87
Ethyl acrylate 140-88-5 1/1/87
Ethylbenzene 100-41-4 1/1/87
Ethyl ChIOTOfOIMALE ......oieeieiiietee ettt bttt et e e bt e b e e e hb e e she e st e e be e eab e e sbeeeabeesaeeeabeesaneens 541-41-3 1/1/87
S-Ethyl dipropylthioCarbAMALE .........c.eoiiiiiiiiii ettt h e st e et e st e e beeenbeesaeesreesneeans 759-94-4 1/1/95
g} =T o = PP ORI 74-85—1 1/1/87
ENYIENE GIYCOL ... et s st e e e e b e e et s e e e a e a e 107-21-1 1/1/87
Ethyleneimine (AZIFIAING) ..ottt s e e e e e e e ae e sn e nae e 151-56-4 1/1/87
ENYIENE OXIAE ...t b et ettt e b e e b et bt b e et b e b e ae e r e nan e 75-21-8 1/1/87
ENYIENE ThIOUIBA ...ttt ettt e h e et e b e s bt e b e e e b e e sae e ereesaneeas 96-45-7 1/1/87
Ethylidene dichloride (1,1-Dichloro€thane) ...........cociiiiiiiiiiiiiie et 75-34-3 1/1/94
[ 10 0] o] 110 | G TP USSP U PP OPSTUPRPPPTPPPI 52-85-7 1/1/95
LT 0= T2 4T PR 60168-88-9 1/1/95
L1010 = 0 )T =PSRRI 13356-08-6 1/1/95
LT To) =T o (o] 0 k= 01/ PP UPR PSPPI 66441-23-4 1/1/95
LT aT0) o= 14 TSRS 72490-01-8 1/1/95
[T T o (o) =1 T ¢ o USROS URR PSR 39515-41-8 1/1/95
=T 01 o TTo o OO PO 55-38-9 1/1/95
Fenvalerate .... 51630-58-1 1/1/95
Ferbam ........... 14484-64-1 1/1/95
Fluazifop-butyl 69806—-50—4 1/1/95
FIUOMEIUION ...ttt bt h ettt e e bt e b et et e eshe e et e e e be e e bt e san e e bt e sab e e beeeaneesaeenreenbneeas 2164-17-2 1/1/87
18T} ¢ SRS 7782-41-4 1/1/95
FIUOrOUraCil (5-FIUOTOUIACHI) ......eoiuiiiiieiiieit ettt ettt ettt et ea e s b e e e e sae e ereenaneeas 51-21-8 1/1/95
U1V g = PSSR 69409-94-5 1/1/95
L0 o PSPPI 133-07-3 1/1/95
FOMESAEIN ... ettt ettt et e s e e b e e e e e s b e e st e e be e s b e e s b e e s ate e s e e e neesane e 72178-02-0 1/1/95
o] 00 F=1 1o 1= 01V o [PPSR 50-00-0 1/1/87
FOPMIC GCIA ...ttt e b s e e b e e s ae e e b e e e hb e e b e e st e e be e s ab e e s b e e e sbe e saeeereesbneeas 64-18-6 1/1/94
L C=To T I B (O O I 3 PSRRI 76-13-1 1/1/87
U= o TP PPUUPPRTNt 110-00-9 1/1/11
(15 TSRO 556-52-5 1/1/11
HEPIACKION ... e ettt et e e s b e e b e e st e s he e st e e sb e e e b e e san e st eesan e e beesane s 76-44-8 1/1/87
[ L=y =T a1 o o] 7T b= o= PP 118-74-1 1/1/87
Hexachloro-1,3-butadiene (HexachlorobutadiEne) ..............coceiiiiiiiiiiiii e 87-68-3 1/1/87
alpha-HeXacChlOrOCYCIONEXANE ........coiuiiiiiiiie ettt ettt et e e st e sae e eateenteeeneenneeeanees 319-84-6 1/1/95
HeXachloroCYCIOPENTATIENE ...........uiiiiiiie ettt ettt et e e e e te e e e eab e e e e bee e e nbeeesnbeeesanneeeenneeesanneaeanes 77-47-4 1/1/87
[ L=y =T a1 LoT (o =1 (T o T ST 67-72—1 1/1/87
HexachloronNaphthalBne ......... ..ottt ettt e ettt e e st e e e e ab e e e e sbe e e enbe e e snbeeesaneeeeanneeennes 1335-87-1 1/1/87
[ [2T€= Tt a1 (o] o] o] 1= o TSRS 70-30—4 1/1/94
HexamethylphOSPROrAMIAE ........ccoiiiiii ettt ettt e b e e st e e bt e e ab e e beeanbeeeaeeenseeaseeenbeaaneeanneas 680-31-9 1/1/87
2 [22C= TQ Lo (o == U T RN 110-54-3 1/1/95
HEXAZINONE ...ttt ettt a et a et h et h e s s e bt e s e b e e e st b e e ae e eE £ e et nh e ea e e eR e eh e e bt e e e bt e e e nenae et naeenn 51235-04-2 1/1/95
LYo =Tt =t ()Y 1T o PSPPSRI 67485-29-4 1/1/95
HYAFAZINE ...ttt b et b e b e s h e e et e e e he e e b e e e he e e b e e s e e et e e e as e s he e eae e e he e e b e aeeeaae s 302-01-2 1/1/87
HYArazing SUAE (1:1) oottt st ettt b e e a e et e et e e bt e ea bt e sae e et e e nbe e e bt e aneeenneas 10034-93-2 1/1/87
Hydrochloric acid (acid aerosols including mists, vapors, gas, fog, and other airborne forms of any particle
L7 4= OO 7647-01-0 1/1/87
HYArOGEN CYANIAE ...ttt ehe e e b e e s h e e et e st e et e e s ab e e s b e e st e e sbe e s be e e beeeaneas 74-90-8 1/1/87
Hydrogen fluoride (HydrofluOriC @Cid) ..........oiriiiiiiiiiiie ettt ettt 7664-39-3 1/1/87
HYArOGEN SUIFIAE ... et b e s e et s e e et e e s b e e s b e e st e e sbe e s b e e sbeesaneas 7783-06—4 1/1/94
L 170 Lo To U1 ToTq NPT PRSPPI 123-31-9 1/1/87




65750 Federal Register/Vol. 84, No. 230/Friday, November 29, 2019/Proposed Rules

TABLE 1 TO PARAGRAPH (a)—Continued

Chemical name CAS No. Effective date
1agE= V2 | PRSPPSO 35554-44-0 1/1/95
3-lodo-2-propynyl butylcarbamate 55406-53-6 1/1/95
IFON PENTACAIDONYI ... bbb s e h e s ae e et s e e e e s n e e s ae e sn e e sbee e 13463-40-6 1/1/95
ISODULYTAIAENYAE ... et b e e e b st e et e e s e e b e e e an e e aeesreesbne e 78-84-2 1/1/87
Isodrin .....cccceruennee. 465-73-6 1/1/95
Isofenphos .. 25311-71-1 1/1/95
[[=o] o] (=Y o[- OO O PP TR UPPR PSPPI 78-79-5 1111
Isopropy! alcohol (Isopropanol) (only persons who manufacture by the strong acid process are subject, no
SUPPLIEr NOHFICATION) ...ttt b e e r e s e e e n e beennenaeenenneenne s 67-63-0 1/1/87
4,47-1S0propylideNEAIPNENON .......c..ciiiiiieeee ettt et ne 80-05-7 1/1/87
ISOSATTOIE ...ttt e bt bt et e s ha e b e e b e e b e et et e s b e e b e e e ee e e r e e aaee e 120-58-1 1/1/90
(= Te3 (o] 1= o O OO U OO U RTPU PR TOPPPO 77501-63-4 1/1/95
Y- o RPN 7439-92—1 1/1/87
[ T F= T g TS SRRS 58-89-9 1/1/87
[ oo SRS 330-55-2 1/1/95
[ (10T g I oz= g oTo] o = (ST U SO TROPPROP 554—-13-2 1/1/95
Y =T = 4T PO 121-75-5 1/1/95
MaIEIC ANNYANAE ... ettt et h ettt e s he e et e e ea e e b e e sae e et e e eab e e bt e asbeesaeesateeabeeeabeeaneeenneas 108-31-6 1/1/87
LY E=T LT aTo T a1 14 =TSPTSRO 109-77-3 1/1/94
LY =T =Y o ST P U RO ST ORTPRRR 12427-38-2 1/1/87
MEANGANESE ... e bbb s e e st e e b e e b e e e b e e b e e a e b e sa e s b e s r e re e 7439-96-5 1/1/87
Mecoprop ......cccceeerveneene 93-65-2 1/1/95
2-Mercaptobenzothiazole 149-30-4 1/1/95
L LT (o1 U PSPPI 7439-97-6 1/1/87
L I=Tq o] g To T T OO U SO P RO ST O PP PRTOPPROI 150-50-5 1/1/95
METNACTYIONITTIE ...ttt ettt e e et e b e e et et e s bt et e e e et e e sae e et e e nen e e beesnneeaneen 126-98-7 1/1/94
Metham sodium (Sodium methyldithiocarbamate) ...........cceooiiiiiiiiiii e 137-42-8 1/1/95
1= (g =T o To T U SUPUST OO TRTOPPROP 67-56—-1 1/1/87
=3 = oI PSP 20354-26-1 1/1/95
=3 T T T o R PSP 2032-65-7 1/1/95
L I=Y (g Toy o) Lo (Y @ L USSR SOPPO 94-74-6 1/1/95
MEthOXONE SOAIUM SAIL ...ttt e e et e et e e e s r e e e sr e e ee e nenee e e e neeennes 3653-48-3 1/1/95
METNOXYCRIOL ... e b e e st e e s e e s b e e san e e sbe s s b e e beesane s 72-43-5 1/1/87
2-MEBhOXYEENANOI ... ettt h et h e b e ettt e et bt et a e n e re e n e e neeane e 109-86—4 1/1/87
MEENYT @CIYIALE ...ttt bbb s et e et b e et ee e et e e bt ea e e nb e et e bt ee e e bt e e e e nn 96-33-3 1/1/87
MEhY I HErE-DULYT BTNET ... s b e e b sn e et sr e sbeeeane s 1634-04-4 1/1/87
Methyl ChIOrOCArDONALE .........ooiiie e e ettt ettt es 79-22-1 1/1/94
4,4’-Methylenebis(2-ChloroaniliNe) .............oooiiiiiiiii e ettt et e et saeennee e 101-14-4 1/1/87
4,4’-Methylenebis(N, N-dimethyl)benzenamine (4,4’-Methylenebis[N, N-dimethylaniline]) 101-61-1 1/1/87
Methylene bromide (Dibromomethane) ...........coooiiiiiiiiiii e 74-95-3 1/1/87
4,47-MethylENEIANITINE ... .eiiiiiiie ettt b e et sa ettt e e e bt e bt e ea bt e nbe e et e et e e et e naeeeteenane 101-77-9 1/1/87
L=y (g1 (=10 Lo T=Y o Lo USROS UPPROI 93-15-2 1/1/11
Ty (1Y I 1Yo (= VA o T NSRS UPRO 60-34—4 1/1/87
=1 (g} o e o[- USROS PURRPRPR 74-88—4 1/1/87
Methyl iSODULYI KEIONE ..o e e 108—-10-1 1/1/87
MEENYI ISOCYANALE ...ttt ettt b et ettt et e e e et e e e nb e e ae e bt e b e e n e ee e e nenbeeneneeennen 624-83-9 1/1/87
Methyl ISOtNIOCYANALE ... .eitiiiiitieie ettt ettt e bt e e bt st e bt e e e bt b e et nbe e e e naeeaees 556-61-6 1/1/95
2-Methyllactonitrile (Acetone CyanONYAIiNY .........ioiiiiiiiie ettt er et e sne e 75-86-5 1/1/95
METhYI MEICAPTAN 2 ... ettt b e s e e et e st e et e e s as e e s b e e st e e sbe e s b e e sbnesaneas 74-93-1 1/1/94
MEhYI METNACTYIALE ...ttt ettt et e e e st e sae e et e e nte e e bt e naeeennees 80-62—6 1/1/87
N-MethylolaCrylAmMUAE ........cocuiiiiiiiee et ettt e st et e s e e et e e s b e e s be e st e e sbe e s b e e sbeeeaneas 924-42-5 1/1/95
1=y (1Y I o F= Y= o] o USSP SRUPPO 298-00-0 1/1/95
2-MEENYIDYIIAING ...ttt a et h et h e b e ekt e et bt et h e et h e e e ne e n e 109-06-8 1/1/94
JAV Y ot g} e o) g oo (o] o = USSR OPPO 872-50-4 1/1/95
L =T (1= Ty o PSSRSO S PSPPSRSO 9006—42-2 1/1/95
=T (4 o 4 o PP 21087-64-9 1/1/95
=0T o] o =S TP PTURRPUR 7786-34—7 1/1/95
MICKIEI'S KEIOME ...t r e s e e e sreeme e s r e e e e sneeee e neese e e e nseennes 90-94-8 1/1/87
1YL 1T B= L (=PSRN 2212-67-1 1/1/95
L To Yoo [=Y o104 g IR (e} (1o [ PSPPSR OPPRO 1313-27-5 1/1/87
Monochloropentafluoroethane (CFC-115) ......c.oiiiiiiiiiiiieece ettt b e sn e e 76—-15-3 7/8/90
Y o] 0 (o PO 150-68-5 1/1/95
Ty = 1o o = TSP UURI 505-60-2 1/1/87
LAY ed (o] o U = o 1 USSR OPPO 88671-89-0 1/1/95
[N E= o= U ISP 142-59-6 1/1/95
[NV OO 300-76-5 1/1/95
NAPNTNAIBNE ...t st e e b e e h e e e b e s e e et e e e aa e e b e e san e et e s b e e beeeane s 91-20-3 1/1/87
alpha-Naphthylamine (1-Naphthalenaming) ..........cooeiiiiiiii et 134-32-7 1/1/87
beta-Naphthylamine (2-Naphthal@Naming) ..........cooiuiio it e e et e e sab e e s s ne e e e saneeeeaa 91-59-8 1/1/87
AN ]S PSP 7440-02-0 1/1/87
[N LT o)V 1o PSSRSO PP UPRPRUP 1929-82—4 1/1/95
LI g To2= T o PSP 7697-37-2 1/1/87
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Chemical name CAS No. Effective date
N g1 [y o Te =T (T2 Tl TSRV PORRPRRR 139-13-9 1/1/87
p-Nitroaniline 100-01-6 1/1/95
5-Nitro-o-anisidine (2-Methoxy-5-Nitro@niliNe) ..........cccoiiriiiiiiii e e 99-59-2 1/1/87
O-NIEFOANISOIE ... .ottt e st e e e b e e e h e e e b e s e e et e e s aa e e s b e e st e e sbe e s b e e s bnesaneas 91-23-6 1/1/11
NIETODENZENE ...ttt eh et a et h e b b et E e e s e eb e e et eh e e st e nh e ea b e eb e e he e bt eb e e bt nae et e nenenns 98-95-3 1/1/87
N o] oTTo] o =T o OSSOSO SUSO PRSPPIt 92-93-3 1/1/87
I L0} (=T o SRS 1836—-75-5 1/1/87
NItrogen MUSTAIA (HN-2) ..ottt a et b e e sae e et e e ea s e e eae e et e e nbeeeneenneeeanees 51-75-2 1/1/87
LI Lo oY =T oSO 55-63-0 1/1/87
LI L0 0T g E= = PSP 75-52-5 1/1/11
2-Nitrophenol (O-NItFOPNENOI) ......coeiiiiieee et sttt et b e sa et e sbe e sab e e sbe e enneesaeesneenans 88-75-5 1/1/87
4-Nitrophenol (D-NItFOPNENOI) ......eoeiiiiie ettt ettt e b e sa et e nbe e st e e abe e eaneesaeeebeenane 100-02-7 1/1/87
P 1 (o] o] o] o F- T T SRS UP RPN 79-46-9 1/1/87
N-Nitrosodi=-r-DULYIAMINE .......ooiiiiie e s s e s e s be e 924-16-3 1/1/87
IN-NItrOSOTIENYIAMINE ...ttt b e bt nr e s e e bt eenn e e neneeenneneeennes 55-18-5 1/1/87
N-NitroSOdIMETNYIAMINE ..ot s b e s e e b e e s e e e sbe e s e e sbeesane s 62-75-9 1/1/87
IN-NItroSOIPNENYIAMINE ...ttt ettt sb et nh e eae e e bt et e bt ea e e b e nae et e neeenns 86-30-6 1/1/87
P-NitroSOdIPNENYIAMINE ...ttt sa et e b e bt e sae e et e e sab e e ab e e e aseesbeenneenaneeas 156-10-5 1/1/87
IN-NitroSOdi=r1-PrOPYIAMINE .. ..ottt ettt e st h e e st e e bt e sab e et e e eas e e nae e et e e neneereeenneeanees 621-64-7 1/1/87
IN-NITFOSO-N-BENYIUIBA ... e e 759-73-9 1/1/87
N-NItFOSO-N-MELNYIUIEA ... e e e se e e 684-93-5 1/1/87
N-Nitrosomethylvinylamine ... 4549-40-0 1/1/87
N-Nitrosomorpholine ............. 59-89-2 1/1/87
JAV R\ Lo ETeTaToTqq T eTo) i1q 1= RSP ORRPRS 16543-55-8 1/1/87
JAV N oT=ToT o o 1T 4o 1 L= USSR 100-75-4 1/1/87
Loa N 1o o] V=T o 1= PP UR TP OPRPON 88-72-2 1/1/14
5-Nitro-o-toluidine (2-Methyl-5-NItro@niliNng) ..........c.coiiieririii e 99-55-8 1/1/94
NOFFIUFAZON ...ttt e e b e e s e e e b e s e e et e e s aa e e s b e e sate e abe e s b e e sbeesanees 27314-13-2 1/1/95
(@617 Lol a1 loT e g P=To] a1 g F=1 =Y o TSRSV 2234-13-1 1/1/87
OCTACNIOTOSIYTENE ...ttt ettt b et e b e e bt e b e e e bt sae e et e e e as e e bt e eaeeebe e saneeabeeeabeenanesneenans 29082-74-4 1/1/00
(@572 1 PSSRSOt 19044-88-3 1/1/95
OSMIUM TEIIOXIAR ...ttt ettt a e e b e ea et e bt e et e e b et e s bt ea e e et e e ee st e b e e es e e e be e naneebeeanneennnesaneennns 20816-12-0 1/1/87
OXYdemMELON-MELNYI ..o e et e e s e e e s e e 301-12-2 1/1/95
(7= o 1= .o o PSRRI 19666—-30—-9 1/1/95
10411 (8] 5 {=T o PSPPSR 42874-03-3 1/1/95
(7203 1= TSROSO 10028-15-6 1/1/95
=T 1o [T 1Yo [ ST UTRPRRPIN 123-63-7 1/1/94
Paraquat dICNIOMTE ..........coiiiiiii e e et a e 1910-42-5 1/1/95
Parathion 56-38-2 1/1/87
Pebulate 1114-71-2 1/1/95
PendimeEthalin ...t b et er e 40487-42-1 1/1/95
PentachlorODENZENE ........cooiiii ettt ettt ettt e e b e st r e sine e 608-93-5 1/1/00
PentacChlOrOBTNANE .......coiiiii ettt sttt e e bt sttt e st b e e nae e nr e nan e 76-01-7 1/1/94
=Y )= Tod o] (0] (o] o] =T o o ISR 87-86-5 1/1/87
Pentobarbital SOQIUM ........cc.iii et e e s e e e e 57-33-0 1/1/95
L= = Uo7=Y T 2= o o PSPPI 79-21-0 1/1/87
Perchloromethyl MEICAPTAN ........oiii ittt b et b e e bt bt e e bt e e e nbe e e e sneenneas 594-42-3 1/1/95
L= 1401 10T o PSRRI 52645-53—-1 1/1/95
PRENANTATENE ...ttt et b e et e bt e a e e s bt e he e b e e he e bt ebe et e ehe e b e nae e e e naeennenn 85-01-8 1/1/95
PRENOI .. b b et e e h R R R e R e E R R et et h R R n e ettt e e e eeen 108-95-2 1/1/87
Phenolphthalein (3,3-Bis(4-hydroxyphenyl)phthalide) ...........cccooiiiiiiiii e 77-09-8 1/1/11
PRENOTNIIN <.t et a e bt b e et b ettt ne et e st et e bt e r e b e e e e bttt e e e 26002-80-2 1/1/95
P-Phenylen@ai@mINe ........oooiiiiiii ettt et et e bt e e ae e et e e eae e e bt e eaeeeaheeeabeeabeeenbeeaaeeanbeennreereaaneaans 106-50-3 1/1/87
1,2-Phenylen@aIiamiNe ..........oouiiiiiiie ettt et b e h e h ettt e bt a e e b st e b e naeeens 95-54-5 1/1/95
1,3-Phenylen@IGmiINe ...ttt ettt et e e e s bt e e e e abe e e e sbe e e eabbe e e et e e e e ense e e e bt e e e anbeeeeanneeenannen 108—45-2 1/1/95
1,2-Phenylenediaming dihydroChlOrde .............ooeiiiiiiiiiiie ettt reesaee e 615-28-1 1/1/95
1,4-Phenylenediamine dinydroChlIOrAE ............coiiiiiiiiiiei e e 624-18-0 1/1/95
P2 e aT=T 01V o] =T o o SO SOPPVRUPRRPPNE 90-43-7 1/1/87
PRENYIOIN ..ttt sttt b e b e e s he e e b e e s ab e e b e e e hb e e s he e st e e be e sab e e e be e et e e s e e e reesineeas 57-41-0 1/1/95
L A0 T To =Y o =S UP PO SPPRN 75-44-5 1/1/87
[T TT o] 1o 1= PSPPSR PSSO PRURPON 7803-51-2 1/1/95
PhoSPhOrus (YEIIOW OF WRILE) ... .eiiiiiiieit ittt b ettt et e et e bt e e ane e sae e e reesineens 12185-10-3 1/1/87
Phthalic @nRYAride ..ottt st h e e b e e e be e s e e b e e s aae e s e e sreesbneeas 85-44-9 1/1/87
PICIOAM ...ttt h e h et h ekt E e et e he e bt e bR e e e e b e b e eE e e e e e st e bt e h e R e R e e e e n e bt et e e e ean 1918-02-1 1/1/95
PICHIC BCIA .. ittt st b e e e b e e s h et et e e she e e b e e e b b e e b e sae e e be e e b e e b e e e ae e s e e e r e e saee e 88-89-1 1/1/87
L ToT=Y o] 1Y/ o101 (o) (o [N USSP 51-03-6 1/1/95
PIrMIPNOS-METNYI ...ttt ettt bt a e b h e bt bt et bt et na e e nn e e e nne e 29232-93-7 1/1/95
Polychlorinated DIPRENYIS .........oi ittt ettt h ettt e st e bt e eab e e saeeereenaneens 1336-36-3 1/1/87
POtasSIUM DrOMALE ..o e e b e e s e st e et e s e e s b e e s aae e s ae e e neesine e 7758-01-2 1/1/95
Potassium dimethyldithioCarDaMaLE ...........coouiiiiiiii et 128-03-0 1/1/95
Potassium N-methyldithioCarbamate ..o e 137-41-7 1/1/95
g 1031 a o] (ot PSPPI 41198-08-7 1/1/95
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Chemical name CAS No. Effective date
L0000 1S g o SRR 7287-19-6 1/1/95
Pronamide ... 23950-58-5 1/1/94
[ (0T oZ= el | (o] OO OO O PP OUTPUROPRPTONE 1918-16-7 1/1/95
1,3-Propane SUONE .......eoiiiiii ittt ettt e e e st e e e s bt e e e ase e e s s ae e e eatee e e aaeeeeeanseesenneeeeanbeeesanneeeaneen 1120-71-4 1/1/87
Propanil .......ccccoeceennne. 709-98-8 1/1/95
Propargite 2312-35-8 1/1/95
Propargyl @ICONOI ...ttt h ettt b et bt ettt r e h e e ne e e nreenae e 107-19-7 1/1/95
PrOPEIAMPINIOS ...ttt b bttt e bt bRt nh et e be e ahe e e bt e ane e re e nareeteeaa 31218-83—4 1/1/95
PTOPICONAZOIE ...ttt ettt et e e bt e e a et et eeas e et e e h b e e bt e eat e e bt e ea bt e beeeabe e naeenreenaneenn 60207-90-1 1/1/95
0= 2 d () o1 o F= T (o] o T- SRS 57-57-8 1/1/87
(o] oT o] g F=1 Lo 110} o L= USROS 123-38-6 1/1/87
L (0] 7o) (U | PRSPPI 114-26—1 1/1/87
00T 03 Y LY o[- SRR 115-07-1 1/1/87
PrOPYIBNEIMING ... s e b e s b e e s b e sae e e b e saa e e b e e s e e e s be e n e e nbee e 75-55-8 1/1/87
PrOPYIENE OXIAE ...ttt ettt ettt et e e e et e a e e e bt bt e Rt b e e bt ekt e e et e et nhe e nneennenn 75-56-9 1/1/87
(o 1 L= PO PR UURPRUPRRNt 110-86—-1 1/1/87
(@ 07T To] [T = OSSR SRRSOt 91-22-5 1/1/87
L U4 o] o T= PRSPPI 106-51-4 1/1/87
Quintozene (PentachloronitroDENZENE) ..........ccui it 82-68-8 1/1/87
(@012 1[o) (o] o 1= 111/ TP SO PO P TSP PPVPPOPPRPRPN: 76578-14-8 1/1/95
L= T T8 012 (o o S PRSSRR 10453-86-8 1/1/95
Saccharin (only persons who manufacture are subject, no supplier notification) ... 81-07-2 1/1/87
SAFTOIE ettt b et b e nae e enee s 94-59-7 1/1/87
ST =14 10T U P PR OUPTRORRPRNE 7782-49-2 1/1/87
S T=T L gTe) Yo 13 o PSR TRORRPRNE 74051-80-2 1/1/95
ST USRS USSPt 7440-22-4 1/1/87
SHMAZINE ..ttt r e h et e e et e et nh e et eae et R e R e R e e R e e R ke e Rt bt e et Rt nenhe e e e nne e nenneeane e 122-34-9 1/1/95
ST o 18T 4 I= Ao L P SOUP VSRR 26628-22-8 1/1/95
STt [T0Taq e [fo%=Ta g o= PSSP PR TSR PUPRPRPRRPPION 1982-69-0 1/1/95
Sodium dimethyldithioCarDaAMALE ..........cooiiiiii et 128-04-1 1/1/95
SOAIUM FIUOTOBCETATE ...ttt ettt et et e et e e e et e bt e ee et e sbe e naneenbeeeaneenanesneenens 62-74-8 1/1/95
ST [T 0 g T 11 (=TSRSSt 7632—-00-0 1/1/95
Sodium PentachlOrOPNENALE .........ociiiiiiii ettt et e et b et esbe e san e et e ean e e nanenreenans 131-52-2 1/1/95
Sodium O-PhENYIPNENOXIAE ...ttt et sa et e e s et e bt e ea et e sbe e et e e beeeaneesaneeneenans 132-27-4 1/1/95
51T L= O P TS PP VRURRRPPNE 100—42-5 1/1/87
51T 4T o) (T [ TP STOPP PRSPPI 96-09-3 1/1/87
Sulfuric acid (acid aerosols including mists, vapors, gas, fog, and other airborne forms of any particle size) ..... 7664-93-9 1/1/87
SUIFUNYE TIUOTIE ...ttt ettt e r e e s R e e E e e e bt e et bt ean e nre e e e s reesnenneennennennnenns 2699-79-8 1/1/95
Sulprofos ............ 35400-43-2 1/1/95
Tebuthiuron ... 34014-18-1 1/1/95
TEMEPROS ..ottt h et b e e bt b e b e e R e e bt e e et e e e bt e e e bt nh e e eneeetne e 3383-96-8 1/1/95
LT 0= 1o | USRS 5902-51-2 1/1/95
TetrabromODbISPRENOI A ... .ottt bt et bt et e et bt e et e nae e nreenaee s 79-94-7 1/1/00
1,1,1,2-TEraChIOTOBTINANE ....ccoeieeeeee et e e et e e e e e et b ee e e e e e abareeeeeeesasssaeeeeeeseannraeeeaeaaan 630—20-6 1/1/94
LI 2 Y (=Tl ] [T (oY1 (g P= 1 U= RSO 79-34-5 1/1/87
TetraChlOrOBINYIENE ...ttt a ettt sa et e bt e h e e e bt et e et e e bt e ebe e et e e saeeeneesaneens 127-18—4 1/1/87
1,1,1,2-Tetrachloro-2-fluoroethane (HCFC-1212) ....coiiiiiiiiiieiee ettt beesnee e 354-11-0 1/1/95
1,1,2,2-Tetrachloro-1-fluoroethane (HCOFC-121) ... ree et e e st e e et e e e e e e seaeeennneeesnnes 354-14-3 1/1/95
TetraChlOrVINPRIOS ... et st e e e e bt s e e et e e s b e e b e e et e e sheesneeeaae e 961-11-5 1/1/87
TetracyCling NYArOCHIOTIAE ........couiiieiee ettt a e bttt e st e bt e an e e naeenneenaeeens 64-75-5 1/1/95
Tetrafluoroethyle