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50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 981

[Doc. No. AMS-SC-18-0099; SC19-981-1
FR]

Almonds Grown in California;
Revisions to the Accepted User
Program Requirements and New
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Almond
Board of California (Board) to revise the
almond accepted user program
requirements currently prescribed under
the Marketing Order for Almonds
Grown in California (Order). This rule
prohibits the transfer of inedible
material between accepted users,
implements a new information
collection form and makes a conforming
change to an existing form.

DATES: Effective December 26, 2019.

FOR FURTHER INFORMATION CONTACT:
Peter R. Sommers, Marketing Specialist,
or Terry Vawter, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
PeterR.Sommers@usda.gov or
Terry.Vawter@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule, pursuant to 5 U.S.C. 553, amends

regulations issued to carry out a
marketing order as defined in 7 CFR
900.2(j). This final rule is issued under
Marketing Order No. 981, as amended (7
CFR part 981), regulating the handling
of almonds grown in California. Part 981
(referred to as the “Order”’) is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.” The Board locally
administers the Order and is comprised
of growers and handlers operating
within California.

The Department of Agriculture
(USDA) is issuing this final rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this final rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This final rule requires accepted users
to dispose of inedible material within
six months of receipt, submit public
weighmaster weight certificates within

10 business days of receipt of inedible
material, and submit an accepted user
plan annually. In addition, this action
prohibits the transfer of inedible
material between accepted users,
establishes a new information
collection, and makes a conforming
change to an existing form. The Board
unanimously recommended these
changes at its December 4, 2018,
meeting.

Section 981.42 provides authority for
the Board to impose quality control
requirements. Paragraph (a) of that
section obligates each handler to have
their almonds inspected to determine
the percentage of inedible kernels out of
the total kernel weight received.
Inspection results are sent to the Board.
Inedible kernels in excess of two
percent of the total represent the
handler’s “inedible disposition
obligation” (obligation). Handlers are
required to dispose of their obligation
by delivering it to the Board or an
approved accepted user (crusher, feed
manufacturer, feeder, or dealer in nut
waste). This section also gives the Board
the authority to establish rules and
regulations necessary and incidental to
the administration of the inedible
program.

Quality control requirements in
section 981.442(a)(7) contain
requirements to which accepted users
must adhere to be eligible to receive
disposition obligations. These include
completing an application and business
data sheet, maintaining prompt and
accurate reporting of disposition
notices, and providing a public
weighmaster weight certificate for each
lot received. The Board may deny or
revoke accepted user status at any time
if the accepted user fails to meet these
terms and conditions.

Proper delivery of the obligation is
tracked and credited to the handler
through the completion of the Board’s
“Form 8—Inedible and Exempt Outlet
Disposition.” Part A of the form is
submitted to the Board by the handler
and Part B, supported by a public
weighmaster weight certificate, is
submitted to the Board by the accepted
user. The Order currently does not
specify deadlines by which accepted
users are required to dispose of inedible
kernels or when to submit the public
weighmaster weight certificate to the
Board. With no specified deadlines,
accepted users are not required to
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dispose of the inedible kernels in the
same crop year they received the
material. This has led to handlers not
receiving timely credit for their
dispﬁ)sition obligation.

This final rule requires accepted users
to dispose of inedible material within
six months of receipt and to submit
public weighmaster weight certificates
within 10 business days of receipt of
inedible material. These changes are
expected to improve the timeliness and
proper tracking of handler disposition
obligations.

This rule requires submission of an
annual accepted user plan, which
provides a detailed description of how
the accepted user receives, stores, uses,
and documents inedible material
received. This is an additional
verification tool during accepted user
annual reviews. The rule also specifies
that an application and business sheet
must be completed and submitted
annually, as well. Additionally, this rule
implements conforming changes to an
existing form.

Current regulations do not prohibit
the transfer of inedible material between
accepted users; therefore, material may
be transferred an unlimited number of
times between accepted users, making
handler disposition obligations
increasingly difficult to properly track
and verify. Specifying deadlines for
submission of required documentation,
requiring the annual submission of an
accepted user plan, along with
prohibiting the transfer of product
between accepted users, will increase
the effectiveness of the Board’s
compliance and verification activities.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 6,800
almond growers in the production area
and approximately 100 almond handlers
subject to regulation under the Order.
Small agricultural service firms are
defined by the Small Business

Administration (SBA) as those having
annual receipts of less than $30,000,000,
and small agricultural producers are
defined as those having annual receipts
of less than $1,000,000 (13 CFR
121.201).

The National Agricultural Statistics
Service (NASS) reported in its most
recent (2017) Agricultural Census that
there were 7,611 almond farms in the
production area (California), of which
6,683 had bearing acres. The following
computation provides an estimate of the
proportion of agricultural producers
(farms) and agricultural service firms
(handlers) that would be considered
small under the SBA definitions.

The NASS Census data indicate that
out of the 6,683 California farms with
bearing acres of almonds, 4,425 (66
percent) have fewer than 100 bearing
acres.

For the almond industry’s most
recently reported crop year (2017),
NASS reported an average yield of 2,270
pounds per acre and a season average
grower price of $2.53 per pound. A 100-
acre farm with an average yield of 2,270
pounds per acre would produce about
227,000 pounds of almonds. At $2.53
per pound, that farm’s production
would be valued at $574,310. The
Census of Agriculture indicates that the
majority of California’s almond farms
are smaller than 100 acres; therefore, it
could be concluded that the majority of
growers had annual receipts from the
sale of almonds in 2017-18 of less than
$574,310, which is below the SBA
threshold of $1,000,000. Thus, over two-
thirds of California’s almond growers
may be classified as small businesses
according to SBA’s definition.

There is no representative handler
price available. Therefore, to estimate
the proportion of almond handlers that
may be considered small businesses, the
unit value per shelled pound of
almonds exported was used as a
reasonable representation of a handler-
level price. A unit value for a
commodity is the value of exports
divided by the quantity. Data from the
Global Agricultural Trade System
database of USDA'’s Foreign Agricultural
Service showed that the value of
almond exports from August 2016 to
July 2017 (combining shelled and
inshell almonds) was $4.072 billion.
The quantity of almond exports over
that time period was 1.406 billion
pounds, combining shelled exports and
the shelled equivalent of inshell
exports. Dividing the export value by
the quantity yields a unit value of $2.90
per pound. Subtracting this figure from
the NASS 2016 estimate of season
average grower price per pound ($2.44)
yields $0.46 per pound as a

representative grower-handler margin.
Applying the $2.90 representative
handler price per pound to 2016-17
handler shipment quantities provided
by the Board shows that approximately
40 percent of California’s almond
handlers shipped almonds valued under
$30,000,000 for that crop year.
Therefore, 40 percent of handlers may
be considered small businesses
according to the SBA definition.

This rule requires, among other
things, accepted users to dispose of
inedible material within six months of
receipt, submit public weighmaster
weight certificates within 10 business
days of receipt of inedible material,
submit an annual accepted user plan,
and prohibits the transfer of inedible
material between accepted users.
Authority for this action is provided in
§981.42(a) of the Order. The Board
recommended this action at a meeting
on December 4, 2018.

It is not anticipated that this action
would impose additional costs on
handlers, growers, or accepted users,
regardless of size. These changes are
expected to increase the effectiveness of
the Board’s verification and compliance
activities.

The Board considered alternatives to
this action, including not changing the
current accepted user eligibility
requirements. Prior to making its
recommendation to the Secretary, a
taskforce was created by the Board to
review the accepted user program and
make recommendations to the Board’s
Almond Quality, Food Safety and
Services Committee (Committee). The
Committee reviewed the program and
the taskforce’s recommendations and
determined that the recommended
changes were necessary to ensure the
continued effectiveness of the program.
Therefore, the Committee unanimously
recommended this action to the Board.

This rule imposes additional
reporting and recordkeeping
requirements on companies that
voluntarily participate in the accepted
user program. Accepted users are
required to dispose of inedible material
within six months of receipt, submit
public weighmaster weight certificates
within 10 business days of receipt of
inedible material, submit an annual
accepted user plan, and are prohibited
from transferring inedible materials.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this final rule. No public comments



Federal Register/Vol. 84, No. 228/ Tuesday, November 26, 2019/Rules and Regulations

64969

were received regarding the initial
regulatory flexibility analysis.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

The Board’s meeting was widely
publicized throughout the almond
industry, and all interested persons
were invited to attend the meeting and
participate in Board deliberations. Like
all Board meetings, the December 4,
2018, meeting was a public meeting,
and all entities, both large and small,
were able to express their views on this
issue.

Also, the Board has a number of
appointed committees to review certain
issues and make recommendations to
the Board. The Committee met and
discussed this issue in detail. That
meeting was also a public meeting, and
both large and small entities were able
to participate and express their views.

A proposed rule concerning this
action was published in the Federal
Register on July 12, 2019 (84 FR 33182).
Copies of the proposed rule were
provided to Board members and
California almond handlers.
Additionally, the proposed rule was
made available through the internet by
USDA and the Office of the Federal
Register. A 30-day comment period
ending August 12, 2019, was provided
to allow interested persons to respond
to the proposal. No comments were
received. Accordingly, USDA will make
no changes to the rule as proposed.

AMS submitted a request to OMB for
approval to modify three existing forms
and create one new form in relation to
the accepted user program. Once
approved, the new information
collection will be merged with the forms
currently approved under OMB No.
0581-0178 Vegetable and Specialty
Crops. This process for seeking approval
of information collection requirements
complies with the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35).
Should additional changes become
necessary, AMS will submit them to
OMB for approval.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the

information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 981 is amended as
follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

m 1. The authority citation for part 981
continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2.In § 981.442, revise paragraph (a)(7)
to read as follows:

§981.442 Quality control.

(El] * % %

(7) Accepted Users. An accepted
user’s eligibility shall be subject to the
following criteria:

(i) Annual completion of an
application with the Board for accepted
user status;

(i1) Annual submission of a business
data sheet to the Board;

(iii) Annual submission of an
Accepted User Plan (Form ABC 30) to
the Board by July 31 of each year;

(iv) The accurate and prompt
submission of Form ABC 8, Part B, to
the Board for each lot of almonds
received. Each lot of inedible almonds
received must be documented by a
public weighmaster weight certificate
issued at the request of the accepted
user at the time of receipt of the lot.
Weighmaster weight certificates must be
submitted to the Board within 10
business days of issuance;

(v) Disposal of inedible almond
material within 6 months of receipt; and

(vi) Disposal of inedible almond
material received with no transfer of the
material between accepted users.

(vii) The Board may deny or revoke
accepted user status at any time if the
applicant or accepted user fails to meet
the terms and conditions of § 981.442,
or if the applicant or accepted user fails
to meet the terms and conditions set
forth in the accepted user application
(Form ABC 34).

(viii) The eligibility of accepted users
shall be reviewed annually by the
Board. Handlers will not receive credit
towards their disposition obligations
pursuant to paragraph (a)(4) of this
section for inedible lots where the
difference between the weight of the lot

reported by the inspection agency on
Form ABC 8 and the weight of the lot
reported on the public weighmaster

weight certificate exceeds 2.0 percent.
* * * * *

Dated: November 21, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-25661 Filed 11-25-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 993
[Doc. No. AMS-SC-19-0056; SC19-993-1
FR]

Dried Prunes Produced in California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule implements a
recommendation from the Prune
Marketing Committee (Committee) to
decrease the assessment rate established
for the 2019-20 and subsequent crop
years from $0.28 to $0.25 per ton of
salable dried prunes handled under the
Marketing Order 993. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Effective December 26, 2019.
FOR FURTHER INFORMATION CONTACT:
Maria Stobbe, Marketing Specialist, or
Terry Vawter, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 538—
1674, Fax: (559) 487—5906, or Email:
Maria.Stobbe@usda.gov or
Terry.Vawter@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Agreement and Order No.
993, as amended (7 CFR part 993),
regulating the handling of dried prunes
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produced in California. Part 993
(Referred to as the “Order”) is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.” The Committee locally
administers the Order and is comprised
of producers and handlers of dried
prunes operating within the production
area, and a public member.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the provisions of the
Order now in effect, California dried
prune handlers are subject to
assessments. Funds to administer the
Order are derived from such
assessments. It is intended that the
assessment rate will be applicable to all
assessable dried prunes beginning on
August 1, 2019, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

The Order authorizes the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
are familiar with the Committee’s needs

and with costs of goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting where all
directly affected persons have an
opportunity to participate and provide
input.

This final rule decreases the
assessment rate from $0.28, the rate that
was established for the 2013—-14 and
subsequent crop years, to $0.25 per ton
of salable dried prunes handled for the
2019-20 and subsequent crop years.

The Committee met on June 20, 2019,
and unanimously recommended 2019—
20 crop year expenditures of $24,500
and an assessment rate of $0.25 per ton
of salable dried prunes. In comparison,
last year’s budgeted expenditures were
$20,470. The assessment rate of $0.25 is
$0.03 lower than the rate currently in
effect. The Committee recommended
decreasing the assessment rate to reflect
an anticipated larger crop size, which is
expected to result in assessment
revenue being greater than their
anticipated expenses.

Of the total $24,500 budgeted for the
2019-20 crop year, major expenditures
recommended by the Committee
include $13,300 for personnel, and
$11,200 for operating expenses. In
comparison, budgeted expenses for
these items in 2018—19 were $10,490,
and $9,980, respectively.

The assessment rate recommended by
the Committee was derived by
considering anticipated expenses and
expected shipments of 110,000 tons of
salable dried prunes. Income derived
from handler assessments is estimated
to be $27,500 (110,000 x $0.25), along
with interest income, should be
adequate to cover budgeted expenses of
$24,500.

The assessment rate established in
this final rule would continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
effective for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether

modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 201920 crop year budget
and those for subsequent crop years
would be reviewed and, as appropriate,
approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 800
producers of dried prunes in the
production area and 20 handlers subject
to regulation under the Order. Small
agricultural producers are defined by
the Small Business Administration
(SBA) as those having annual receipts
less than $1,000,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $30,000,000 (13 CFR 121.201).

According to Committee data, the
average price for California dried prunes
during the 2017-18 season was
approximately $1,980 per ton with a
total production of 105,000 tons. Using
the average price and shipment
information, the number of handlers
(20), and assuming a normal
distribution, the majority of handlers
would have average annual receipts of
greater than $30,000,000. Thus, the
majority of California dried prune
handlers may be classified as large
business entities.

In addition, and assuming a normal
distribution, dividing the average prune
crop value for 2017 reported by the
National Agricultural Statistics Service
(NASS) of $206,084,000, by the number
of producers (800) yields an average
annual producer revenue estimate of
about $257,605. Based on the foregoing,
the majority of producers of California
dried prunes may be classified as small
entities.

This final rule decreases the
assessment rate collected from handlers
for the 2019-20 and subsequent crop
years from $0.28 to $0.25 per ton of
salable California dried prunes. The
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Committee unanimously recommended
2019-20 expenditures of $24,500 and an
assessment rate of $0.25 per ton of
salable dried prunes handled. The
assessment rate of $0.25 is $0.03 lower
than the rate currently in effect. The
quantity of assessable dried prunes for
the 2019-20 crop year is estimated at
110,000 tons. Thus, the $0.25 rate
should provide $27,500 in assessment
income (110,000 x $0.25). Income
derived from handler assessments, along
with interest income, would be
adequate to cover budgeted expenses.

The major expenditures
recommended by the Committee for the
2019-20 crop year include $13,300 for
personnel, and $11,200 for operating
expenses. In comparison, budgeted
expenses for these items in 2018-19
were $10,490, and $9,980, respectively.

The Committee recommended
decreasing the assessment rate given the
increase in crop size and the associated
revenue would be sufficient to fund
their proposed 2019-20 crop year
expenses.

Prior to arriving at this budget and
assessment rate, the Committee
considered information from various
sources, such as the Committee’s
Executive Committee and NASS.
Alternative expenditure levels were
discussed by the Executive Committee,
who reviewed the relative value of
various activities to the prune industry.
This committee determined that all
program activities were adequately
funded and; thus, no alternate
expenditure levels were deemed
appropriate. Additionally, maintaining
the current assessment rate of $0.28 per
ton of salable dried prunes was
discussed. However, sufficient funds
would be generated at the larger crop
size ($27,500), even if assessed at the
lower assessment rate. The rate of $0.25
per ton of salable dried prunes may
exceed their anticipated expenses by
$3,000, thereby providing a contingency
funds for unexpected expenses.

Based on these discussions and
estimated shipments, the assessment
rate of $0.25 should provide $27,500 in
assessment income. The Committee
determined that assessment revenue,
and interest income, should be adequate
to cover budgeted expenses for the
2019-20 crop year.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicates that
the average grower price for the 2019-
20 crop year should be approximately
$2,000 per ton of salable dried prunes.
Therefore, the estimated assessment
revenue for the 2019-20 crop year as a
percentage of total grower revenue
would be about 0.01 percent.

This final rule decreases the
assessment obligation imposed on
handlers. Assessments are applied
uniformly on all handlers, and some of
the costs may be passed on to
producers. However, decreasing the
assessment rate reduces the burden on
handlers and may also reduce the
burden on producers.

The Committee’s meeting was widely
publicized throughout the California
prune industry. All interested persons
were invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the June 20, 2019, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178,
Vegetable and Specialty Crops. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This final rule imposes no additional
reporting or recordkeeping requirements
on either small or large California prune
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. As noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on September 24, 2019 (84 FR
49963). Copies of the proposed rule
were provided to the California prune
handlers. Finally, the proposal was
made available through the internet by
USDA and the Office of the Federal
Register. A 30-day comment period
ending on October 24, 2019, was
provided for interested persons to
respond to this proposal. No comments
were received; and, thus, no changes
were made to the proposed rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may

be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material, including information and
recommendation submitted by the
Committee and other available
information, it is hereby found that this
final rule will tend to effectuate the
declared policy of the act.

List of Subjects in 7 CFR Part 993

Marketing agreements, Plum, Prunes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 993 is amended as
follows:

PART 993—DRIED PRUNES
PRODUCED IN CALIFORNIA

m 1. The authority citation for 7 CFR
part 993 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 993.347 is revised to read
as follows:

§993.347 Assessment rate.

On and after August 1, 2019, an
assessment rate of $0.25 per ton of
salable dried prunes is established for
California dried prunes.

Dated: November 21, 2019.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-25660 Filed 11-25-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Foreign Agricultural Service

7 CFR Part 1599
RIN 0551-AA93

McGovern-Dole International Food for
Education and Child Nutrition Program

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Final rule with request for
comments.

SUMMARY: The Foreign Agricultural
Service (FAS) is revising the regulations
governing the McGovern-Dole
International Food for Education and
Child Nutrition (McGovern-Dole)
Program to add provisions related to the
local and regional procurement of
commodities under the program, and to
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make other minor changes. The
Agriculture Improvement Act of 2018
amended the statute authorizing the
McGovern-Dole Program to provide that
not more than ten percent of the funds
made available to carry out the program
shall be used to purchase agricultural
commodities through local and regional
procurement. This revision implements
this statutory change by setting forth
requirements applicable to the local or
regional procurement of commodities by
an award recipient under the
McGovern-Dole Program, and it makes
other technical changes to update the
regulations.

DATES: This rule is effective November
26, 2019. Written comments must be
received by FAS or carry a postmark or
equivalent no later than December 26,
2019.

ADDRESSES: Comments, identified by
Regulatory Information Number (RIN)
0551-AA93, may be sent by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for sending comments.

e Email: PPDED@fas.usda.gov.
Include RIN 0551-AA93 in the subject
line of the message.

e Mail: Senior Director, International
Food Assistance Division, Global
Programs, Foreign Agricultural Service,
1400 Independence Ave. SW, STOP
1034, Washington, DC 20250.

Instructions: All submissions received
must include the agency name and RIN
0551-AA93.

FOR FURTHER INFORMATION CONTACT:
Ingrid Ardjosoediro, Deputy Director,
International Food Assistance Division,
Global Programs, Foreign Agricultural
Service, 1400 Independence Ave. SW,
STOP 1034, Washington, DC 20250.
Telephone: (202) 720-2637; Fax: (202)
690—0251; Email: FAD Contact@
fas.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The McGovern-Dole International
Food for Education and Child Nutrition
Program helps support food security,
child development, and education in
low-income, food-deficit countries
around the world. The program
provides for the donation of U.S.
agricultural commodities, as well as
financial and technical assistance, to
support school feeding and maternal
and child health and nutrition projects.
The McGovern-Dole Program is
authorized in section 3107 of the Farm
Security and Rural Investment Act of
2002 (7 U.S.C. 17360-1).

FAS uses the regulations in 7 CFR
part 1599, McGovern-Dole International

Food for Education and Child Nutrition
Program, in the administration of the
McGovern-Dole Program. The previous
version of the regulations was published
as a final rule on September 12, 2016
(81 FR 62614).

Revision of Regulations

FAS is revising the McGovern-Dole
Program regulations in 7 CFR part 1599
through this final rule to implement a
change made by the Agriculture
Improvement Act of 2018 (Pub. L. 115—
334) to section 3107 of the Farm
Security and Rural Investment Act of
2002 to provide that not more than ten
percent of the funds made available to
carry out the McGovern-Dole Program
shall be used to purchase agricultural
commodities through local and regional
procurement. FAS is adding definitions
related to local and regional
procurement in § 1599.2; adding a new
§ 1599.6, entitled “Local and regional
procurement of commodities,” and re-
numbering subsequent sections; and
revising other sections within 7 CFR
part 1599 to incorporate requirements
applicable to the local or regional
procurement of agricultural
commodities by an award recipient
under the McGovern-Dole Program.

In addition, FAS is revising the
regulations to make changes that are
technical in nature and intended to
improve the efficiency and effectiveness
of the McGovern-Dole Program,
including the following:

(1) Clarifying that provisions specified
by FAS during the negotiation of an
agreement, which are in addition to
provisions required by the regulations,
will be included in the agreement but
will not necessarily be in the plan of
operation component of the agreement
(7 CFR 1599.5(d)(6)).

(2) Clarifying that the required
assertion by a recipient that adequate
transportation and storage facilities will
be available in the target country refers
to the time of arrival of the commodities
in the target country (7 CFR
1599.5(e)(6)).

(3) Modifying references to economic
sanction programs to allow for
situations in which a U.S. Government
economic sanction program is not
country-specific (7 CFR 1599.12(e) and
1599.15(b)(2)).

(4) Replacing the specific reference to
a percentage of the “Grand Total Costs”
in the agreement budget with a more
general reference to the amount
specified in the agreement, which
would allow FAS to make a change to
the budget format if it determines that
it would be beneficial (7 CFR
1599.12(h)(1)).

(5) Allowing FAS to specify in the
agreement the circumstances in which a
recipient must submit to FAS a contract
with a provider of goods, services, or
construction work (7 CFR 1599.12(k)).

(6) Allowing for the possibility that
there might not be any closeout and
post-closeout provisions specified in an
agreement and that only those
provisions in 2 CFR 200.343 and
200.344 would apply (7 CFR
1599.17(b)(3)).

Notice and Comment

This rule is being issued as a final
rule without prior notice and
opportunity for comment. The
Administrative Procedure Act exempts
rules “‘relating to agency management or
personnel or to public property, loans,
grants, benefits, or contracts” from the
statutory requirement for prior notice
and opportunity for comment (5 U.S.C.
553(a)(2)). Accordingly, this rule may be
made effective less than 30 days after
publication in the Federal Register.
However, members of the public may
participate in this rulemaking by
submitting written comments, data, or
views. FAS will consider the comments
received and may conduct additional
rulemaking based on the comments.
Written comments must be received by
FAS or carry a postmark or equivalent
no later than December 26, 2019.

Catalog of Federal Domestic Assistance

The program covered by this
regulation is listed in the Catalog of
Federal Domestic Assistance (CFDA)
under the following FAS CFDA number:
10.608, Food for Education.

E-Government Act Compliance

FAS is committed to complying with
the E-Government Act of 2002 (44
U.S.C. chapter 36), to promote the use
of the internet and other information
technologies to provide increased
opportunities for citizens’ access to
Government information and services,
and for other purposes.

Executive Order 12866

This rule is issued in conformance
with Executive Order 12866,
“Regulatory Planning and Review.” It
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, was not
reviewed by the Office of Management
and Budget.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.” This rule does
not preempt State or local laws,
regulations, or policies unless they
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present an irreconcilable conflict with
this rule. This rule will not be
retroactive.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
officials of State and local governments
that would be directly affected by the
proposed Federal financial assistance.
The objectives of the Executive Order
are to foster an intergovernmental
partnership and a strengthened
federalism by relying on State and local
processes for the State and local
government coordination and review of
proposed Federal financial assistance
and direct Federal development. This
rule will not directly affect State or local
officials and, for this reason, it is
excluded from the scope of Executive
Order 12372.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally requires
an agency to prepare a regulatory
flexibility analysis of any rule that is
subject to notice and comment
rulemaking under the Administrative
Procedure Act (APA) or any other law,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. The Regulatory Flexibility Act
does not apply to this rule because FAS
is not required by the APA or any other
law to publish a notice of proposed
rulemaking with respect to the subject
matter of the rule.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
This rule will not have any substantial
direct effect on States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, except as required
by law. This rule does not impose
substantial direct compliance costs on
State and local governments. Therefore,
consultation with the States was not
required.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that

have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
FAS does not expect this rule to have
any effect on Indian tribes.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) does not
apply to this rule because it does not
impose any enforceable duty or contain
any unfunded mandate as described
under the UMRA.

List of Subjects in 7 CFR Part 1599

Agricultural commodities,
Cooperative agreements, Exports, Food
assistance programs, Foreign aid, Grant
programs-agriculture, Technical
assistance.

m For the reasons stated in the preamble,
the Foreign Agricultural Service revises
7 CFR part 1599 to read as follows:

PART 1599—McGOVERN-DOLE
INTERNATIONAL FOOD FOR
EDUCATION AND CHILD NUTRITION
PROGRAM

Sec.

1599.1
1599.2
1599.3
1599.4

Purpose and applicability.

Definitions.

Eligibility and conflicts of interest.

Application process.

1599.5 Agreements.

1599.6 Local and regional procurement of
commodities.

1599.7 Payments.

1599.8 Transportation of donated or
procured commodities.

1599.9 Entry, handling, and labeling of
donated or procured commodities and
notification requirements.

1599.10 Damage to or loss of donated or
procured commodities.

1599.11 Claims for damage to or loss of
donated or procured commodities.

1599.12 Use of donated or procured
commodities, sale proceeds, FAS-
provided funds, and program income.

1599.13 Monitoring and evaluation
requirements.

1599.14 Reporting and recordkeeping
requirements.

1599.15 Subrecipients.

1599.16 Noncompliance with an agreement.

1599.17 Suspension and termination of
agreements.

1599.18 Opportunities to object and
appeals.

1599.19 Audit requirements.

1599.20 Paperwork Reduction Act.

Authority: 7 U.S.C. 17360-1.

§1599.1 Purpose and applicability.

(a) This part sets forth the general
terms and conditions governing the
award of donated commodities and
funds by the Foreign Agricultural
Service (FAS) to recipients under the
McGovern-Dole International Food for
Education and Child Nutrition Program
(McGovern-Dole Program). Under the
McGovern-Dole Program, recipients use
the donated commodities, proceeds
from any sale of such commodities,
FAS-provided funds, and program
income to implement a project in a
foreign country pursuant to an
agreement with FAS. When authorized
by an agreement, a recipient may use
FAS-provided funds to make a local or
regional procurement of qualified
commodities to implement such a
project.

(b)(1) The Office of Management and
Budget (OMB) issued guidance on
Uniform Administrative Requirements,
Cost Principles, and Audit
Requirements for Federal Awards in 2
CFR part 200. In 2 CFR 400.1, the
United States Department of Agriculture
(USDA) adopted OMB’s guidance in
subparts A through F of 2 CFR part 200,
as supplemented by 2 CFR part 400, as
USDA policies and procedures for
uniform administrative requirements,
cost principles, and audit requirements
for Federal awards.

(2) The OMB guidance at 2 CFR part
200, as supplemented by 2 CFR part 400
and this part, applies to the McGovern-
Dole Program, except as provided in
paragraphs (e), (f), and (g) of this
section.

(c) Except as otherwise provided in
this part, other regulations that are
generally applicable to grants and
cooperative agreements of USDA,
including the applicable regulations set
forth in 2 CFR chapters I, II, and IV, also
apply to the McGovern-Dole Program.

(d) In accordance with 7 U.S.C.
17360-1(e), assistance under the
McGovern-Dole Program may be
provided to private voluntary
organizations, cooperatives,
intergovernmental organizations,
governments of developing countries
and their agencies, and other
organizations.

(e) The OMB guidance at 2 CFR part
200, and the provisions of 2 CFR part
400 and of this part, do not apply to an
award by FAS under the McGovern-
Dole Program to a recipient that is a
foreign public entity, as defined in 2
CFR 200.46, and, therefore, they do not
apply to a foreign government or its
agency or an intergovernmental
organization.

(f)(1) The OMB guidance at subparts
A through E of 2 CFR part 200, as
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supplemented by 2 CFR part 400 and
this part, applies to all awards by FAS
under the McGovern-Dole Program to all
recipients that are private voluntary
organizations, including a private
voluntary organization that is a foreign
organization, as defined in 2 CFR
200.47; cooperatives, including a
cooperative that is a for-profit entity or
a foreign organization; or other
organizations, including organizations
that are for-profit entities or foreign
organizations, but not including
intergovernmental organizations.

(2) The OMB guidance at subparts A
through E of 2 CFR part 200, as
supplemented by 2 CFR part 400 and
this part, applies to all subawards to all
subrecipients under this part, except in
cases:

(i) Where the subrecipient is a foreign
public entity; or

(ii) Where FAS determines that the
application of the provisions in this part
to a subaward to a subrecipient that is
a foreign organization would be
inconsistent with the international
obligations of the United States or the
statutes or regulations of a foreign
government or would not be in the best
interest of the United States.

(g)(1) The OMB guidance at subpart F
of 2 CFR part 200, as supplemented by
2 CFR part 400 and this part, applies
only to awards by FAS to recipients that
are private voluntary organizations,
cooperatives, or other organizations, but
that are not for-profit entities or foreign
organizations.

(2) The OMB guidance at subpart F of
2 CFR part 200, as supplemented by 2
CFR part 400 and this part, applies to
subawards to subrecipients under this
part, except where the subrecipient is a
for-profit entity, foreign public entity, or
foreign organization.

(3) Audit requirements for recipients
and subrecipients that are for-profit
entities or foreign organizations are set
forth in § 1599.19.

§1599.2 Definitions.

These are definitions for terms used
in this part. The definitions in 2 CFR
part 200, as supplemented in 2 CFR part
400, are also applicable to this part,
with the exception that, if a term that is
defined in this section is defined
differently in 2 CFR part 200 or 400, the
definition in this section will apply to
such term as used in this part.

Activity means a discrete undertaking
within a project to be carried out by a
recipient, directly or through a
subrecipient, that is specified in an
agreement and is intended to fulfill a
specific objective of the agreement.

Agreement means a legally binding
grant or cooperative agreement entered

into between FAS and a recipient to
implement a project under the
McGovern-Dole Program.

Commodities means agricultural
commodities, or products of agricultural
commodities, that:

(1) Are produced in the United States;

or

(2)(i) Are produced in and procured
from:

(A) A developing country that is a
target country; or

(B) A developing country in the target
region; and

(ii) At a minimum, meet each
nutritional, quality, and labeling
standard of the target country, as
determined by the Secretary of
Agriculture.

Cooperative means a private sector
organization whose members own and
control the organization and share in its
services and its profits and that provides
business services and outreach in
cooperative development for its
membership.

Cost sharing or matching means the
portion of project expenses, or necessary
goods and services provided to carry out
a project, not paid or acquired with
Federal funds. The term may include
cash or in-kind contributions provided
by recipients, subrecipients, foreign
public entities, foreign organizations, or
private donors.

Country of origin means the country
in which procured commodities were
produced.

Developing country means a country
that has a shortage of foreign exchange
earnings and has difficulty meeting all
of its food needs through commercial
channels.

Disburse means to make a payment to
liquidate an obligation.

Donated commodities means the
commodities produced in the United
States that are donated by FAS to a
recipient under an agreement. The term
may include donated commodities that
are used to produce a further processed
product for use under the agreement.

FAS means the Foreign Agricultural
Service of the United States Department
of Agriculture.

FAS-provided funds means U.S.
dollars provided under an agreement to
a recipient, or through a subagreement
to a subrecipient, for expenses
authorized in the agreement, such as
expenses for the purchase of qualified
commodities; any ocean transportation
of the procured commodities; overland
transportation, storage, and handling of
the donated commodities or procured
commodities; expenses involved in the
administration, monitoring, and
evaluation of the activities under the
agreement; and the costs of activities

conducted in the target country that
would enhance the effectiveness of the
activities implemented under the
McGovern-Dole Program.

Food assistance means assistance that
is provided to members of a targeted
vulnerable group to meet their food
needs.

Local procurement means the
procurement of qualified commodities
by a recipient, directly or through a
subrecipient, in the target country to
assist beneficiaries within that same
country.

McGovern-Dole Program means the
McGovern-Dole International Food for
Education and Child Nutrition Program.

Overland transportation means any
transportation other than ocean
transportation. It includes internal
transportation within the target country
and regional transportation within the
target region.

Private voluntary organization means
a not-for-profit, nongovernmental
organization (in the case of a United
States organization, an organization that
is exempt from Federal income taxes
under section 501(c)(3) of the Internal
Revenue Code of 1986) that receives
funds from private sources, voluntary
contributions of money, staff time, or in-
kind support from the public, and that
is engaged in or is planning to engage
in voluntary, charitable, or development
assistance activities (other than religious
activities).

Procured commodities means the
qualified commodities that are procured
by a recipient, directly or through a
subrecipient, under an agreement.

Program income means interest
earned on proceeds from the sale of
donated commodities, as well as funds
received by a recipient or subrecipient
as a direct result of carrying out an
approved activity under an agreement.
The term includes but is not limited to
income from fees for services
performed, the use or rental of real or
personal property acquired under a
Federal award, the sale of items
fabricated under a Federal award,
license fees and royalties on patents and
copyrights, and principal and interest
on loans made with Federal award
funds. Program income does not include
proceeds from; FAS-provided funds or
interest earned on such funds; or funds
provided for cost sharing or matching
contributions, refunds or rebates,
credits, discounts, or interest earned on
any of them.

Project means the totality of the
activities to be carried out by a
recipient, directly or through a
subrecipient, to fulfill the objectives of
an agreement.
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Purchase country means a developing
country in which procured commodities
are purchased.

Qualified commodities means
commodities that are produced in a
developing country that is the target
country or in the target region under an
agreement, and that meet each
nutritional, quality, and labeling
standard of the target country, as
determined by the Secretary of
Agriculture, as well as any other criteria
specified in § 1599.6(b).

Recipient means an entity that enters
into an agreement with FAS and
receives donated commodities, FAS-
provided funds, or both to carry out
activities under the agreement. The term
recipient does not include a
subrecipient.

Regional procurement means the
procurement of qualified commodities
by a recipient, directly or through a
subrecipient, in a developing country in
the target region, other than the target
country, to assist beneficiaries within
the target country.

Sale proceeds means funds received
by a recipient from the sale of donated
commodities.

Subrecipient means an entity that
enters into a subagreement with a
recipient for the purpose of
implementing in the target country
activities described in an agreement.
The term does not include an individual
that is a beneficiary under the
agreement.

Target country means the foreign
country in which activities are
implemented under an agreement.

Target region means the continent on
which the target country is located.

USDA means the United States
Department of Agriculture.

Voluntary committed cost sharing or
matching contributions means cost
sharing or matching contributions
specifically pledged on a voluntary
basis by an applicant or recipient,
which become binding as part of an
agreement. Voluntary committed cost
sharing or matching contributions may
be provided in the form of cash or in-
kind contributions.

§1599.3 Eligibility and conflicts of
interest.

(a) A private voluntary organization, a
cooperative, or another organization that
is not an intergovernmental organization
is eligible to submit an application
under this part to become a recipient
under the McGovern-Dole Program. FAS
will set forth specific eligibility
information, including any factors or
priorities that will affect the eligibility
of an applicant or application for
selection, in the full text of the

applicable notice of funding
opportunity posted on the U.S.
Government website for grant
opportunities.

(b) Applicants, recipients, and
subrecipients must comply with
policies established by FAS pursuant to
2 CFR 400.2(a), and with the
requirements in 2 CFR 400.2(b),
regarding conflicts of interest.

§1599.4 Application process.

(a) An applicant seeking to enter into
an agreement with FAS must submit an
application, in accordance with this
section, that sets forth its proposal to
carry out activities under the McGovern-
Dole Program in a proposed target
country(ies). An application must
contain the items specified in paragraph
(b) of this section and any other items
required by the notice of funding
opportunity and must be submitted
electronically to FAS at the address set
forth in the notice of funding
opportunity.

(b) An applicant must include the
following items in its application:

(1) A completed Form SF-424, which
is a standard application for Federal
assistance;

(2) An introduction and a strategic
analysis, which includes an impact
analysis, as specified in the notice of
funding opportunity;

(3) A plan of operation that contains
the elements specified in the notice of
funding opportunity;

(4) A summary line item budget and
a budget narrative that indicate:

(i) The amounts of any sale proceeds,
FAS-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions that
the applicant proposes to use to fund:

(A) Administrative costs;

(B) Commodity procurement costs,
where applicable, for qualified
commodities obtained through local or
regional procurement;

(C) Overland transportation, storage,
and handling costs; and

(D) Activity costs;

(ii) Where applicable, how the
applicant’s indirect cost rate will be
applied to each type of expense; and

(iii) The amount of funding that will
be provided to each proposed
subrecipient under the agreement;

(5) A project-level results framework
that outlines the changes that the
applicant expects to accomplish through
the proposed project and is based on the
McGovern-Dole Program-level results
framework, as set forth in the notice of
funding opportunity;

(6) Unless otherwise specified in the
notice of funding opportunity, an
evaluation plan that describes the

proposed design, methodology, and
time frame of the project’s evaluation
activities, and how the applicant
intends to manage these activities, and
that will include a baseline study,
interim evaluation, final evaluation, and
any applicable special studies; and

(7) Any additional required items set
forth in the notice of funding
opportunity.

(c) Each applicant (unless the
applicant has an exception approved by
FAS under 2 CFR 25.110(d)) is required
to:

(1) Be registered in the System for
Award Management (SAM) before
submitting its application;

(2) Provide a valid unique entity
identifier in its application; and

(3) Continue to maintain an active
SAM registration with current
information at all times during which it
has an active Federal award or an
application or plan under consideration
by a Federal awarding agency.

§1599.5 Agreements.

(a) After FAS approves an application
by an applicant, FAS will negotiate an
agreement with the applicant. The
agreement will set forth the obligations
of FAS and the recipient.

(b) The agreement will specify the
general information required in 2 CFR
200.210(a), as applicable.

(c) The agreement will incorporate
general terms and conditions, pursuant
to 2 CFR 200.210(b), as applicable.

(d) To the extent that this information
is not already included in the agreement
pursuant to paragraphs (b) and (c) of
this section, the agreement will also
include the following:

(1) The kind, quantity, and use of the
donated commodities and an estimated
commodity call forward schedule, with
the month and year indicated for each
expected commodity shipment;

(2) A plan of operation, which will
include the following:

(i) The objectives to be accomplished
under the project;

(ii) A detailed description of each
activity to be implemented;

(iii) The target country(ies) and the
areas of the target country(ies) in which
the activities will be implemented;

(iv) The methods and criteria for
selecting the beneficiaries of the
activities;

(v) Any contributions for cost sharing
or matching, including cash and non-
cash contributions, that the recipient
expects to receive from non-FAS
sources that:

(A) Are critical to the implementation
of the activities; or

(B) Enhance the implementation of
the activities;
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(vi) Any subrecipient that will be
involved in the implementation of the
activities, and the criteria for selecting
a subrecipient that has not yet been
identified;

(vii) Any other governmental or
nongovernmental entities that will be
involved in the implementation of the
activities; and

(viii) Any processing, packaging, or
repackaging of the donated commodities
or procured commodities that will take
place prior to the distribution, sale, or
barter of the donated commodities, or
the distribution of the procured
commodities, by the recipient;

(3) A budget, which will set forth the
maximum amounts of sale proceeds,
FAS-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions that
may be used for each line item, as well
as other applicable budget requirements;

(4) Performance goals for the
agreement, including a list of results,
with long-term benefits where
applicable, to be achieved by the
activities and corresponding indicators,
targets, and time frames;

(5) Requirements relating to any local
or regional procurement of qualified
commodities authorized in the
agreement, as set forth in § 1599.6; and

(6) Any additional provisions
specified by FAS during the negotiation
of the agreement.

(e) The agreement will also include
specific terms and conditions, and
certifications and representations,
including the following:

(1) The agreement will prohibit the
sale, resale, or transshipment of the
donated commodities or procured
commodities by the recipient to a
country not specified in the agreement,
or the use of the donated commodities
for other than domestic purposes, for as
long as the recipient has title to such
donated commodities or procured
commodities;

(2) The agreement will prohibit the
use of procured commodities, if
applicable, for any purpose other than
food assistance;

(3) The recipient will assert that it has
taken action to ensure that any donated
commodities that will be distributed to
beneficiaries, and any qualified
commodities that will be obtained
through regional procurement, will be
imported free from all customs, duties,
tolls, and taxes; and all donated
commodities and procured commodities
will be distributed free from all
customs, duties, tolls, and taxes. The
recipient must submit information to
FAS to support this assertion;

(4) The recipient will assert that, to
the best of its knowledge, the

importation, if applicable, and
distribution of the donated commodities
or procured commodities in the target
country will not result in a substantial
disincentive to or interference with
domestic production or marketing in
that country. The recipient must submit
information to FAS to support this
assertion;

(5) The recipient will assert that, to
the best of its knowledge, any sale or
barter of the donated commodities will
not displace or interfere with any sales
of United States commodities that may
otherwise be made to or within the
target country. The recipient must
submit information to FAS to support
this assertion; and

(6) The recipient will assert that
adequate transportation and storage
facilities will be available in the target
country at the time of the arrival of the
donated commodities, or any procured
commodities obtained through regional
procurement, to prevent spoilage or
waste of the donated commodities or
procured commodities. The recipient
must submit information to FAS to
support this assertion.

(f) FAS may enter into a multicountry
agreement in which donated
commodities are delivered to one
country and activities are carried out in
another.

(g) FAS may provide donated
commodities and FAS-provided funds
under a multiyear agreement contingent
upon the availability of commodities
and funds.

§1599.6 Local and regional procurement
of commodities.

(a)(1) An agreement may authorize a
recipient to use FAS-provided funds to
procure qualified commodities, through
a local or regional procurement or both,
to implement a project. The provisions
of this section will apply in such a
situation.

(2) The agreement will specify the
types of qualified commodities
approved for procurement; the approved
purchase country(ies); and the approved
method(s) of procurement (local
procurement, regional procurement, or a
combination of these methods). The
agreement will prohibit the recipient
from procuring qualified commodities
from any country not specified in the
agreement or utilizing methods of
procurement that differ from those
approved in the agreement.

(b) In carrying out an agreement, the
recipient must comply with the
following requirements, as applicable,
relating to the procurement of qualified
commodities under the agreement:

(1) The recipient must procure
qualified commodities at a reasonable

market price with respect to the
economy of the purchase country, as
determined by FAS.

(2) If the recipient procures qualified
commodities that are grains, legumes, or
pulses, the commodities must meet the
food safety standards of the target
country; provided, however, that if the
target country does not have food safety
standards for grains, legumes, or pulses,
as applicable, then the recipient must
ensure that such commodities meet the
food safety standards specified in the
agreement.

(3) If the recipient procures qualified
commodities that are food products
other than grains, legumes or pulses,
such as processed foods, fortified
blended foods, and enriched foods, the
commodities must comply, in terms of
raw materials, composition, or
manufacture, with the food safety
standards specified in the agreement.

(4) If the recipient procures qualified
commodities that are cereals,
groundnuts, or tree nuts, or food
products derived from or containing
cereals, groundnuts, or tree nuts, the
commodities must be tested for
aflatoxin and have their moisture
content certified. The maximum
acceptable total aflatoxin level is 20
parts per billion, the U.S. Food and
Drug Administration action level for
aflatoxin in human foods.

(5) If the recipient procures an
unprocessed commodity, it must ensure
that the commodity has been produced
either in the target country or in another
developing country within the target
region.

(6) If the recipient procures a
processed commodity, it must ensure
that the processing took place, and the
primary ingredient has been produced,
either in the target country or in another
developing country within the target
region. The primary ingredient is
determined on the basis of weight in the
case of solid foods, or volume in the
case of liquids.

(7) If the recipient procures qualified
commodities through a competitive
tender, the recipient must specify the
minimally acceptable commodity
specifications and food safety and
quality assurance standards in the
tender. Purchases that are made from
commercial wholesalers in a local or
regional market must meet the food
safety and quality assurance standards
specified in paragraphs (b)(2), (3), and
(4) of this section.

(8) The recipient must enter into a
contract that complies with this
paragraph (b) for every local or regional
procurement of qualified commodities
from a commodity vendor. The recipient
must ensure that the contract between
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the recipient and the commodity vendor
clearly specifies the country of origin
and the specific market(s) in which the
procurement will take place, commodity
safety and quality assurance standards,
product specifications, price per metric
ton, and delivery terms. The recipient
will be required to make such contract
available to FAS upon request.

(9) The recipient must enter into a
contract with an established inspection
service to survey and report on the
safety, quality, and condition of all
procured commodities, prior to their
shipment and distribution. The
recipient will be required to submit any
survey reports or certificates issued by
such inspection service to FAS upon
request.

(c) The agreement will require the
recipient to submit a procurement plan
for FAS’s approval within the time
period specified in the agreement. The
procurement plan will include time
periods, broken down by month, for
commodity procurement, delivery, and
distribution. The agreement will require
the recipient to comply with the
procurement plan, as approved by FAS,
and will prohibit the recipient from
making any changes to the procurement
plan without obtaining the prior written
approval of FAS.

§1599.7 Payments.

(a) If a recipient arranges for
transportation in accordance with
§1599.8(b)(2), FAS will, as specified in
the agreement, pay the costs of such
transportation to the ocean carrier or to
the recipient. The recipient must, as
specified in the agreement, submit to
FAS, arrange to be submitted to FAS, or
maintain on file and make available to
FAS, the following documents:

(1) The original, or a true copy, of
each on board bill of lading indicating
the freight rate and signed by the
originating ocean carrier;

(2) For all non-containerized cargoes:

(i) A signed copy of the Federal Grain
Inspection Service (FGIS) Official
Stowage Examination Certificate;

(ii) A signed copy of the National
Cargo Bureau Certificate of Readiness;
and

(iii) A signed copy of the Certificate
of Loading issued by the National Cargo
Bureau or a similar qualified
independent surveyor;

(3) For all containerized cargoes, a
copy of the FGIS Container Condition
Inspection Certificate;

(4) A signed copy of the U.S. Food
Aid Booking Note or charter party
covering ocean transportation of the
cargo;

(5) In the case of charter shipments,
a signed notice of arrival at the first

discharge port, unless FAS has
determined that circumstances that
could not have been reasonably
anticipated or controlled (force majeure)
have prevented the ocean carrier’s
arrival at the first port of discharge; and

(6) A request for payment of freight,
survey costs other than at load port, and
other expenses approved by FAS.

(b) If the agreement specifies that
some or all of the documents listed in
paragraph (a) of this section will be
submitted to FAS, then FAS will not
render payment for transportation
services until it has received all of the
specified documents.

(c) If a recipient arranges for
transportation in accordance with
§1599.8(b)(2), and the recipient uses a
freight forwarder, the recipient must
ensure that the freight forwarder is
registered in the SAM and require the
freight forwarder to submit the
documents specified in paragraph (a) of
this section. The recipient will ensure
that the total commission or fees paid to
intermediaries in the transportation
procurement process will not exceed
two and a half percent of the total
transportation costs.

(d) In no case will FAS provide
payment to a recipient for demurrage
costs or pay demurrage to any other
entity.

(e) If FAS has agreed to be responsible
for the costs of transporting, storing, and
distributing the donated commodities
from the designated discharge port or
point of entry, and if the recipient will
bear or has borne any of these costs, in
accordance with the agreement, FAS
will either provide an advance payment
or a reimbursement to the recipient in
the amount of such costs, in the manner
set forth in the agreement.

(f) If the agreement authorizes the
payment of FAS-provided funds, FAS
will generally provide the funds to the
recipient on an advance payment basis,
in accordance with 2 CFR 200.305(b). In
addition, the following procedures will
apply to advance payments:

(1) A recipient may request advance
payments of FAS-provided funds, up to
the total amount specified in the
agreement. When making an advance
payment request, a recipient must
provide, for each agreement for which it
is requesting an advance, total
expenditures to date; an estimate of
expenses to be covered by the advance;
total advances previously requested, if
any; the amount of cash on hand from
the preceding advance; and, if
necessary, a request to roll over any
unused funds from the preceding
advance to the current request period.
The advance payment request must take

into account any program income
earned since the preceding advance.

(2) Whenever possible, a recipient
should consolidate advance payment
requests to cover anticipated cash needs
for all food assistance program awards
made by FAS to the recipient. A
recipient may request advance
payments with no minimum time
required between requests.

(3) A recipient must minimize the
amount of time that elapses between the
transfer of funds by FAS and the
disbursement of funds by the recipient.
A recipient must fully disburse funds
from the preceding advance before it
submits a new advance request for the
same agreement, with the exception that
the recipient may request to retain a
reasonable (minimal) balance of any
funds that have not been disbursed and
roll it over into a new advance request
if the new advance request is made
within 90 days after the preceding
advance was made.

(4) FAS will review all requests to roll
over funds from the preceding advance
that have not been disbursed and make
a decision based on the merits of the
request. FAS will consider factors such
as the amount of funding that a
recipient is requesting to roll over, the
length of time that the recipient has
been in possession of the funds, any
unforeseen or extenuating
circumstances, the recipient’s history of
performance, and findings from recent
financial audits or compliance reviews.

(5) FAS will not approve any request
for an advance or rollover of funds if the
most recent financial report, as specified
in the agreement, is past due, or if any
required report, as specified in any open
agreement between the recipient and
FAS or the Commodity Credit
Corporation (CCC), is more than three
months in arrears.

(6)(i) A recipient must return to FAS
any funds advanced by FAS that have
not been disbursed as of the 91st day
after the advance was made; provided,
however, that paragraphs (f)(6)(ii) and
(iii) of this section will apply if the
recipient submits a request to FAS
before that date to roll over the funds
into a new advance.

(ii) If a recipient submits a request to
roll over funds into a new advance, and
FAS approves the rollover of funds,
such funds will be considered to have
been advanced on the date that the
recipient receives the approval notice
from FAS, for the purposes of
complying with the requirement in
paragraph (f)(6)(i) of this section.

(iii) If a recipient submits a request to
roll over funds into a new advance, and
FAS does not approve the rollover of
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some or all of the funds, such funds
must be returned to FAS.

(iv) If a recipient must return funds to
FAS in accordance with paragraph (f)(6)
of this section, the recipient must return
the funds by the later of five business
days after the 91st day after the funds
were advanced, or five business days
after the date on which the recipient
receives notice from FAS that it has
denied the recipient’s request to roll
over the funds; provided, however, that
FAS may specify a different date for the
return of funds in a written
communication to the recipient.

(7) Except as may otherwise be
provided in the agreement, a recipient
must deposit and maintain in an
insured bank account located in the
United States all funds advanced by
FAS. The account must be interest-
bearing, unless one of the exceptions in
2 CFR 200.305(b)(8) applies or FAS
determines that the requirement in this
paragraph (f)(7) would constitute an
undue burden. A recipient will not be
required to maintain a separate bank
account for advance payments of FAS-
provided funds. However, a recipient
must be able to separately account for
the receipt, obligation, and expenditure
of funds under each agreement.

(8) A recipient may retain, for
administrative expenses, up to $500 per
Federal fiscal year of any interest earned
on funds advanced under an agreement.
The recipient must remit to the U.S.
Department of Health and Human
Services, Payment Management System,
any additional interest earned during a
Federal fiscal year on such funds, in
accordance with the procedures in 2
CFR 200.305(b)(9).

(g) If a recipient is required to pay
funds to FAS in connection with an
agreement, the recipient must make
such payment in U.S. dollars, unless
otherwise approved in advance by FAS.

§1599.8 Transportation of donated or
procured commodities.

(a) Shipments of donated
commodities and procured commodities
requiring ocean transportation are
subject to the requirements of 46 U.S.C.
55305, regarding carriage on U.S.-flag
vessels.

(b) Transportation of donated
commodities and other goods such as
bags that may be provided by FAS
under the McGovern-Dole Program will
be arranged for under a specific
agreement in the manner determined by
FAS. Such transportation will be
arranged for by:

(1) FAS in accordance with the
Federal Acquisition Regulation (FAR) in
48 CFR chapter 1, the Agriculture
Acquisition Regulation (AGAR) in 48

CFR chapter 4, and directives issued by
the Director, Office of Procurement and
Property Management, USDA; or

(2) The recipient, with payment by
FAS, in the manner specified in the
agreement.

(c) A recipient must arrange for all
transportation of procured commodities.
FAS will pay for the transportation, as
provided for in the agreement, through
an advance payment or reimbursement
to the recipient.

(d) A recipient that is responsible for
arranging for the transportation of
donated commodities or procured
commodities must declare in the
transportation contract the point at
which the ocean carrier or overland
transportation company will take
custody of the donated commodities or
procured commodities to be
transported.

(e) A recipient may only use the
services of a transportation company
that is legally operating in the country
in which it will be transporting the
donated commodities or procured
commodities and that would not have a
conflict of interest in transporting such
donated commodities or procured
commodities.

(f) A recipient that arranges for
transportation in accordance with
paragraph (b)(2) of this section may only
use the services of a freight forwarder
that is licensed by the Federal Maritime
Commission and that would not have a
conflict of interest in carrying out the
freight forwarder duties. To assist FAS
in determining whether there is a
potential conflict of interest, the
recipient must submit to FAS a
certification indicating that the freight
forwarder:

(1) Is not engaged in, and will not
engage in, supplying commodities or
furnishing ocean transportation or ocean
transportation-related services for
commodities provided under any
McGovern-Dole Program agreement to
which the recipient is a party; and

(2) Is not affiliated with the recipient
and has not made arrangements to give
or receive any payment, kickback, or
illegal benefit in connection with its
selection as an agent of the recipient.

§1599.9 Entry, handling, and labeling of
donated or procured commodities and
notification requirements.

(a) A recipient must make all
necessary arrangements for receiving in
the target country the donated
commodities and any procured
commodities obtained through regional
procurement, including obtaining
appropriate approvals for entry and
transit. The recipient must make
arrangements with the target country

government for all donated commodities
that will be distributed to beneficiaries,
and all procured commodities, to be
imported and distributed free from all
customs duties, tolls, and taxes. A
recipient is encouraged to make similar
arrangements, where possible, with the
government of a country where donated
commodities to be sold or bartered are
delivered.

(b) A recipient must, as provided in
the agreement, arrange for transporting,
storing, and distributing the donated
commodities or procured commodities
from the designated point and time
where title to the donated commodities
or procured commodities passes to the
recipient.

(c)(1) A recipient must store and
maintain the donated commodities in
good condition from the time of delivery
at the port of entry or the point of
receipt from the originating carrier until
their distribution, sale, or barter.

(2) A recipient must store and
maintain the procured commodities in
good condition from the time of delivery
at the port of entry or the point of
receipt from the commodity vendor(s)
until their distribution.

(d)(1) If a recipient arranges for the
packaging or repackaging of donated
commodities that are to be distributed,
the recipient must ensure that the
packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the donated
commodities;

(iii) Includes a statement indicating
that the donated commodities are
furnished by the United States
Department of Agriculture; and

(iv) Includes a statement indicating
that the donated commodities must not
be sold, exchanged, or bartered.

(2) If a recipient arranges for the
processing and repackaging of donated
commodities that are to be distributed,
the recipient must ensure that the
packaging:

(i) Is plainly labeled in the language
of the target country;

(ii) Contains the name of the
processed product;

(iii) Includes a statement indicating
that the processed product was made
with commodities furnished by the
United States Department of
Agriculture; and

(iv) Includes a statement indicating
that the processed product must not be
sold, exchanged, or bartered.

(3) If a recipient arranges for the
packaging or repackaging of procured
commodities, the recipient must ensure
that the packaging:

(i) Is plainly labeled in the language
of the target country;
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(ii) Contains the name of the procured
commodities;

(iii) Contains the name of the country
of origin;

(iv) Includes a statement indicating
that the procured commodities are
furnished through a project funded by
the United States Department of
Agriculture; and

(v) Includes a statement indicating
that the procured commodities must not
be sold, bartered, or exchanged.

(4)(i) If a recipient distributes donated
commodities that are not packaged, the
recipient must display a sign at the
distribution site that includes the name
of the donated commodities, a statement
indicating that the commodities are
being furnished by the United States
Department of Agriculture, and a
statement indicating that the donated
commodities must not be sold, bartered,
or exchanged.

(ii) If a recipient distributes procured
commodities that are prepackaged or
not packaged, the recipient must display
a sign at the distribution site that
includes the name of the procured
commodities, the country of origin, a
statement indicating that the procured
commodities are being furnished
through a project funded by the United
States Department of Agriculture, and a
statement indicating that the procured
commodities must not be sold, bartered,
or exchanged.

(e) A recipient must ensure that signs
are displayed at all activity
implementation and commodity
distribution sites to inform beneficiaries
that funding for the project was
provided by the United States
Department of Agriculture.

(f) A recipient must also ensure that
all public communications relating to
the project, the activities, or the donated
commodities or procured commodities,
whether made through print, broadcast,
digital, or other media, include a
statement acknowledging that funding
was provided by the United States
Department of Agriculture.

(g) FAS may waive compliance with
one or more of the labeling and
notification requirements in paragraphs
(d), (e), and (f) of this section if a
recipient demonstrates to FAS that the
requirement presents a safety or security
risk in the target country. If a recipient
determines that compliance with a
labeling or notification requirement
poses an imminent threat of destruction
of property, injury, or loss of life, the
recipient must submit a waiver request
to FAS as soon as possible. The
recipient will not have to comply with
such requirement during the period
prior to the issuance of a waiver
determination by FAS. A recipient may

submit a written request for a waiver at
any time after the agreement has been
signed.

(h) In exceptional circumstances, FAS
may, on its own initiative, waive one or
more of the labeling and notification
requirements in paragraphs (d), (e), and
(f) of this section for programmatic
reasons.

§1599.10 Damage to or loss of donated or
procured commodities.

(a)(1) FAS will be responsible for the
donated commodities prior to the
transfer of title to the donated
commodities to the recipient. The
recipient will be responsible for the
donated commodities following the
transfer of title to the donated
commodities to the recipient. The title
will transfer as specified in the
agreement.

(2) A recipient will be responsible for
the procured commodities following the
transfer of title to the procured
commodities from the commodity
vendor(s) to the recipient. FAS may
require the recipient to purchase
transportation insurance against
commodity loss or damage.

(b) A recipient must inform FAS, in
the manner and within the time period
set forth in the agreement, of any
damage to or loss of the donated
commodities or procured commodities
that occurs following the transfer of title
to the donated commodities or procured
commodities to the recipient. The
recipient must take all steps necessary
to protect its interests and the interests
of FAS with respect to any damage to
or loss of the donated commodities or
procured commodities that occurs after
title has been transferred to the
recipient.

(c) A recipient will be responsible for
arranging for an independent cargo
surveyor to inspect the donated
commodities, and any procured
commodities transported by ocean,
upon discharge from the ocean carrier
and to prepare a survey or outturn
report. The report must show the
quantity and condition of the donated
commodities or procured commodities
discharged from the ocean carrier and
must indicate the most likely cause of
any damage noted in the report. The
report must also indicate the time and
place when the survey took place. All
discharge surveys must be conducted
contemporaneously with the discharge
of the ocean carrier, unless FAS
determines that failure to do so was
justified under the circumstances. For
donated commodities or procured
commodities shipped on a through bill
of lading, the recipient must also obtain
a delivery survey. All surveys obtained

by the recipient must, to the extent
practicable, be conducted jointly by the
surveyor, the recipient, and the carrier,
and the survey report must be signed by
all three parties. The recipient must
obtain a copy of each discharge or
delivery survey report within 45 days
after the completion of the survey. The
recipient must make each such report
available to FAS upon request, or in the
manner specified in the agreement. FAS
will reimburse the recipient for the
reasonable costs of these services, as
determined by FAS, in the manner
specified in the agreement.

(d) When procured commodities are
transported overland, the recipient will
ensure that the overland transportation
contract includes a requirement that a
loading and offloading report be
prepared and provided to the recipient.
The report must show the quantity and
condition of the procured commodities
loaded on the overland conveyance, as
well as the time and place that the
loading and offloading occurred. The
recipient must obtain a copy of the
report from the overland transportation
company within 45 days after the
completion of the commodity delivery.
The recipient must make each such
report available to FAS upon request, or
in the manner specified in the
agreement. FAS will reimburse the
recipient for the reasonable costs of
these services, as determined by FAS, in
the manner specified in the agreement.

(e) If donated commodities or
procured commodities are damaged or
lost during the time that they are in the
care of the ocean carrier or overland
transportation company:

(1) The recipient must ensure that any
reports, narrative chronology, or other
commentary prepared by the
independent cargo surveyor, and any
such documentation prepared by a port
authority, stevedoring service, or
customs official, or an official of the
transit or target country government or
the transportation company, are
provided to FAS;

(2) The recipient must provide to FAS
the names and addresses of any
individuals known to be present at the
time of discharge or unloading, or
during the survey, who can verify the
quantity of damaged or lost donated
commodities or procured commodities;

(3) If the damage or loss occurred with
respect to a bulk shipment on an ocean
carrier, the recipient must ensure that
the independent cargo surveyor:

(i) Observes the discharge of the
cargo;

(11) Reports on discharging methods,
including scale type, calibrations, and
any other factors that may affect the
accuracy of scale weights, and, if scales
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are not used, states the reason therefor
and describes the actual method used to
determine weight;

(iii) Estimates the quantity of cargo, if
any, lost during discharge through
carrier negligence;

(iv) Advises on the quality of
sweepings;

(v) Obtains copies of port or ocean
carrier records, if possible, showing the
quantity discharged; and

(vi) Notifies the recipient immediately
if the surveyor has reason to believe that
the correct quantity was not discharged
or if additional services are necessary to
protect the cargo; and

(4) If the damage or loss occurred with
respect to a container shipment on an
ocean carrier, the recipient must ensure
that the independent cargo surveyor
lists the container numbers and seal
numbers shown on the containers,
indicates whether the seals were intact
at the time the containers were opened,
and notes whether the containers were
in any way damaged.

(f) If a recipient has title to the
donated commodities or procured
commodities, and commodities valued
in excess of $5,000 are damaged at any
time prior to their distribution or sale
under the agreement, regardless of the
party at fault, the recipient must
immediately arrange for an inspection
by a public health official or other
competent authority approved by FAS
and provide to FAS a certification by
such public health official or other
competent authority regarding the exact
quantity and condition of the damaged
donated commodities or procured
commodities. The value of damaged
donated commodities must be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by FAS with
respect to such commodities, as well as
such costs incurred by the recipient and
paid by FAS. The value of damaged
procured commodities must be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by the
recipient and paid by FAS with respect
to such commodities. The recipient
must inform FAS of the results of the
inspection and indicate whether the
damaged donated commodities or
procured commodities are:

(1) Fit for the use authorized in the
agreement and, if so, whether there has
been a diminution in quality; or

(2) Unfit for the use authorized in the
agreement.

(g)(1) If a recipient has title to the
donated commodities or procured
commodities, the recipient must arrange
for the recovery of that portion of the
donated commodities or procured

commodities designated as fit for the
use authorized in the agreement. The
recipient must dispose of donated
commodities or procured commodities
that are unfit for such use in the
following order of priority:

(i) Sale for the most appropriate use,
i.e., animal feed, fertilizer, industrial
use, or another use approved by FAS, at
the highest obtainable price;

(ii) Donation to a governmental or
charitable organization for use as animal
feed or another non-food use; or

(iii) Destruction of the donated
commodities or procured commodities
if they are unfit for any use, in such
manner as to prevent their use for any
purpose.

(2) A recipient must arrange for all
U.S. Government markings to be
obliterated or removed before the
donated commodities or procured
commodities are transferred by sale or
donation under paragraph (g)(1) of this
section.

(h) A recipient may retain any
proceeds generated by the disposal of
the donated commodities or procured
commodities in accordance with
paragraph (g)(1) of this section and must
use the retained proceeds for expenses
related to the disposal of the donated
commodities or procured commodities
and for activities specified in the
agreement.

(i) A recipient must notify FAS
immediately and provide detailed
information about the actions taken in
accordance with paragraph (g) of this
section, including the quantities, values,
and dispositions of donated
commodities or procured commodities
determined to be unfit.

§1599.11 Claims for damage to or loss of
donated or procured commodities.

(a)(1) FAS will be responsible for
claims arising out of damage to or loss
of a quantity of the donated
commodities prior to the transfer of title
to the donated commodities to the
recipient. The recipient will be
responsible for claims arising out of
damage to or loss of a quantity of the
donated commodities after the transfer
of title to the donated commodities.

(2) The recipient will be responsible
for claims arising out of damage to or
loss of a quantity of the procured
commodities after the transfer of title to
the procured commodities from the
commodity vendor(s) to the recipient.

(b) If a recipient has title to donated
commodities or procured commodities
that have been damaged or lost, and the
value of the damaged or lost
commodities is estimated to be in excess
of $20,000, the recipient must:

(1) Notity FAS immediately and
provide detailed information about the
circumstances surrounding such
damage or loss, the quantity of damaged
or lost commodities, and the value of
the damage or loss;

(2) Promptly upon discovery of the
damage or loss, initiate a claim arising
out of such damage or loss, including,
if appropriate, initiating an action to
collect pursuant to a commercial
insurance contract;

(3) Take all necessary action to pursue
the claim diligently and within any
applicable periods of limitations; and

(4) Provide to FAS copies of all
documentation relating to the claim.

(c) If a recipient has title to donated
commodities or procured commodities
that have been damaged or lost, and the
value of the damaged or lost
commodities is estimated to be $20,000
or less, the recipient must notify FAS in
accordance with the agreement and
provide detailed information about the
damage or loss in the next report
required to be filed under § 1599.14(f)(1)
or (2).

(d)(1) The value of a claim for lost
donated commodities will be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by FAS with
respect to such commodities, as well as
such costs incurred by the recipient and
paid by FAS. The value of a claim for
lost procured commodities will be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by the
recipient and paid by FAS with respect
to such commodities.

(2) The value of a claim for damaged
donated commodities will be
determined on the basis of the
commodity acquisition, transportation,
and related costs incurred by FAS with
respect to such commodities, as well as
such costs incurred by the recipient and
paid by FAS, less any funds generated
if such commodities are sold in
accordance with § 1599.10(g)(1). The
value of a claim for damaged procured
commodities will be determined on the
basis of the commodity acquisition,
transportation, and related costs
incurred by the recipient and paid by
FAS with respect to such commodities,
less any funds generated if such
commodities are sold in accordance
with § 1599.10(g)(1).

(e) If FAS determines that a recipient
has not initiated a claim or is not
exercising due diligence in the pursuit
of a claim, FAS may require the
recipient to assign its rights to initiate
or pursue the claim to FAS. Failure by
the recipient to initiate a claim or
exercise due diligence in the pursuit of
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a claim will be considered by FAS
during the review of applications for
subsequent food assistance awards.

(f)(1) A recipient may retain any funds
obtained as a result of a claims
collection action initiated by it in
accordance with this section, or
recovered pursuant to any insurance
policy or other similar form of
indemnification, but such funds must be
expended in accordance with the
agreement or for other purposes
approved in advance by FAS.

(2) FAS will retain any funds obtained
as a result of a claims collection action
initiated by it under this section;
provided, however, that if the recipient
paid for the transportation of the
donated commodities or procured
commodities or a portion thereof, FAS
will use a portion of such funds to
reimburse the recipient for such
expense on a prorated basis.

§1599.12 Use of donated or procured
commodities, sale proceeds, FAS-provided
funds, and program income.

(a) A recipient must use the donated
commodities or procured commodities,
any sale proceeds, FAS-provided funds,
interest, and program income in
accordance with the agreement.

(b) A recipient must not use donated
commodities or procured commodities,
sale proceeds, FAS-provided funds,
interest, or program income for any
activity or any expense incurred by the
recipient or a subrecipient prior to the
start date of the period of performance
of the agreement or after the agreement
is suspended or terminated, without the
prior written approval of FAS.

(c) A recipient must not permit the
distribution, handling, or allocation of
donated commodities or procured
commodities on the basis of political
affiliation, geographic location, or the
ethnic, tribal, or religious identity or
affiliation of the potential consumers or
beneficiaries.

(d) A recipient must not permit the
distribution, handling, or allocation of
donated commodities or procured
commodities by the military forces of
any government or insurgent group
without the specific authorization of
FAS.

(e) A recipient must not use sale
proceeds, FAS-provided funds, interest,
or program income to acquire goods and
services, either directly or indirectly
through another party, in a manner that
violates a U.S. Government economic
sanction program, as specified in the
agreement.

(f)(1) A recipient may sell or barter
donated commodities only if such sale
or barter is provided for in the
agreement or the recipient is disposing

of damaged donated commodities as
specified in § 1599.10(g). The recipient
must sell donated commodities at a
reasonable market price. The recipient
must obtain approval of its proposed
sale price from FAS before selling
donated commodities. The recipient
must use any sale proceeds, interest,
program income, or goods or services
derived from the sale or barter of the
donated commodities only as provided
in the agreement.

(2) A recipient may sell procured
commodities only if the recipient is
disposing of damaged procured
commodities as specified in
§1599.10(g).

(g) A recipient must deposit and
maintain all sale proceeds, FAS-
provided funds, and program income in
a bank account until they are used for
a purpose authorized under the
agreement or the FAS-provided funds
are returned to FAS in accordance with
§1599.7(f)(6). The account must be
insured unless it is in a country where
insurance is unavailable. The account
must be interest-bearing, unless one of
the exceptions in 2 CFR 200.305(b)(8)
applies or FAS determines that the
requirement in this paragraph (g) would
constitute an undue burden. The
recipient must comply with the
requirements in § 1599.7(f)(7) with
regard to the deposit of advance
payments by FAS.

(h)(1) Except as provided in paragraph
(h)(2) of this section, a recipient may
make adjustments within the agreement
budget between direct cost line items
without further approval, provided that
the total amount of adjustments does
not exceed the amount specified in the
agreement. Adjustments beyond the
limits in this paragraph (h) require the
prior approval of FAS.

(2) A recipient must not transfer any
funds budgeted for participant support
costs, as defined in 2 CFR 200.75, to
other categories of expense without the
prior approval of FAS.

(i) A recipient may use sale proceeds,
FAS-provided funds, or program income
to purchase real or personal property
only if local law permits the recipient to
retain title to such property. However, a
recipient must not use sale proceeds,
FAS-provided funds, or program income
to pay for the acquisition, development,
construction, alteration or upgrade of
real property that is:

(1) Owned or managed by a church or
other organization engaged exclusively
in religious pursuits; or

(2) Used in whole or in part for
sectarian purposes, except that a
recipient may use sale proceeds, FAS-
provided funds, or program income to
pay for repairs to or rehabilitation of a

structure located on such real property
to the extent necessary to avoid spoilage
or loss of donated commodities or
procured commodities, but only if the
structure is not used in whole or in part
for any religious or sectarian purposes
while the donated commodities or
procured commodities are stored in it.
If the use of sale proceeds, FAS-
provided funds, or program income to
pay for repairs to or rehabilitation of
such a structure is not specifically
provided for in the agreement, the
recipient must not use the sale
proceeds, FAS-provided funds, or
program income for this purpose until it
receives written approval from FAS.

(j) A recipient must comply with 2
CFR 200.321 when procuring goods and
services in the United States. When
procuring goods and services outside of
the United States, a recipient should
endeavor to comply with 2 CFR 200.321
where practicable.

(k) A recipient must enter into a
written contract with each provider of
goods, services, or construction work
that is valued at or above the Simplified
Acquisition Threshold. Each such
contract must require the provider to
maintain adequate records to account
for all donated commodities, funds, or
both furnished to the provider by the
recipient and to comply with any other
applicable requirements that may be
specified by FAS in the agreement. The
recipient must submit a copy of each
signed contract to FAS, as specified in
the agreement.

§1599.13 Monitoring and evaluation
requirements.

(a) A recipient will be responsible for
designing a performance monitoring
plan for the project, obtaining written
approval of the plan from FAS before
putting it into effect, and managing and
implementing the plan, unless
otherwise specified in the agreement.

(b) A recipient must establish baseline
values, annual targets, and life of
activity targets for each performance
indicator included in the recipient’s
approved performance monitoring plan,
unless otherwise specified in the
agreement.

(c) A recipient must inform FAS, in
the manner and within the time period
specified in the agreement, of any
problems, delays, or adverse conditions
that materially impair the recipient’s
ability to meet the objectives of the
agreement. This notification must
include a statement of any corrective
actions taken or contemplated by the
recipient, and any additional assistance
requested from FAS to resolve the
situation.
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(d) A recipient will be responsible for
designing an evaluation plan for the
project, obtaining written approval of
the plan from FAS before putting it into
effect, and arranging for an independent
third party to implement the evaluation,
unless otherwise specified in the
agreement. This evaluation plan will
detail the evaluation purpose and scope,
key evaluation questions, evaluation
methodology, time frame, evaluation
management, and cost. This plan will
generally be based upon the evaluation
plan that the recipient submitted to FAS
as part of its application, pursuant to
§1599.4(b)(6), unless the notice of
funding opportunity specified that an
evaluation plan was not required to be
included in the application. The
recipient must ensure that the
evaluation plan:

(1) Is designed using the most
rigorous methodology that is
appropriate and feasible, taking into
account available resources, strategy,
current knowledge and evaluation
practices in the sector, and the
implementing environment;

(2) Is designed to inform management,
activity implementation, and strategic
decision-making;

(3) Utilizes analytical approaches and
methodologies, based on the questions
to be addressed, project design,
budgetary resources available, and level
of rigor and evidence required, which
may be implemented through methods
such as case studies, surveys, quasi-
experimental designs, randomized field
experiments, cost-effectiveness
analyses, implementation reviews, or a
combination of methods;

(4) Adheres to generally accepted
evaluation standards and principles;

(5) Uses participatory approaches that
seek to include the perspectives of
diverse parties and all relevant
stakeholders; and

(6) Where possible, utilizes local
consultants and seeks to build local
capacity in evaluation.

(e)(1) Unless otherwise provided in
the agreement, a recipient must arrange
for evaluations of the project to be
conducted by an independent third
party that:

(i) Is financially and legally separate
from the recipient’s organization; and

(ii) Has staff with demonstrated
methodological, cultural, and language
competencies, and specialized
experience in conducting evaluations of
international development programs
involving agriculture, trade, education,
and nutrition, provided that FAS may
determine that, for a particular
agreement, the staff of the independent
third party evaluator is not required to
have specialized experience in

conducting evaluations of programs
involving one or more of these four
areas.

(2) A recipient must provide a written
certification to FAS that there is no real
or apparent conflict of interest on the
part of any recipient staff member or
third party entity designated or hired to
play a substantive role in the evaluation
of activities under the agreement.

(f) FAS will be considered a key
stakeholder in all evaluations conducted
as part of the agreement.

(g)(1) A recipient is responsible for
establishing the required financial and
human capital resources for monitoring
and evaluation of activities under the
agreement. The recipient must maintain
a separate budget for monitoring and
evaluation, with separate budget line
items for dedicated recipient monitoring
and evaluation staff and independent
third party evaluation contracts.

(2) Personnel at the recipient’s
headquarters offices and field offices
with specialized expertise and
experience in monitoring and
evaluation may be used by the recipient
for dedicated monitoring and
evaluation. Unless otherwise specified
in the agreement or approved evaluation
plan, all evaluations must be managed
by the recipient’s evaluation experts
outside of the recipient’s line
management for the activities.

(h) FAS may independently conduct
or commission an evaluation of a single
agreement or an evaluation that
includes multiple agreements. A
recipient must cooperate, and comply
with any demands for information or
materials made in connection, with any
evaluation conducted or commissioned
by FAS. Such evaluations may be
conducted by FAS internally or by an
FAS-hired external evaluation
contractor.

§1599.14 Reporting and record keeping
requirements.

(a) A recipient must comply with the
performance and financial monitoring
and reporting requirements in the
agreement and 2 CFR 200.327 through
200.329.

(b) A recipient must submit financial
reports to FAS, by the dates and for the
reporting periods specified in the
agreement. Such reports must provide
an accurate accounting of sale proceeds,
FAS-provided funds, interest, program
income, and voluntary committed cost
sharing or matching contributions.

(c)(1) A recipient must submit
performance reports to FAS, by the
dates and for the reporting periods
specified in the agreement. These
reports must include the information
required in 2 CFR 200.328(b)(2),

including additional pertinent
information regarding the recipient’s
progress, measured against established
indicators, baselines, and targets,
towards achieving the expected results
specified in the agreement. This
reporting must include, for each
performance indicator, a comparison of
actual accomplishments with the
baseline and the targets established for
the period. When actual
accomplishments deviate significantly
from targeted goals, the recipient must
provide an explanation in the report.

(2) A recipient must ensure the
accuracy and reliability of the
performance data submitted to FAS in
performance reports. At any time during
the period of performance of the
agreement, FAS may review the
recipient’s performance data to
determine whether it is accurate and
reliable. The recipient must comply
with all requests made by FAS or an
entity designated by FAS in relation to
such reviews.

(d) Baseline, interim, and final
evaluation reports are required for all
agreements, unless otherwise specified
in the agreement. The reports must be
submitted in accordance with the
timeline provided in the FAS-approved
evaluation plan. Evaluation reports
submitted to FAS may be made public
in an effort to increase accountability
and transparency and share lessons
learned and best practices.

(e)(1) A recipient must, within 30
days after export of all or a portion of
the donated commodities, submit
evidence of such export to FAS, in the
manner set forth in the agreement. The
evidence may be submitted through an
electronic media approved by FAS or by
providing the carrier’s on board bill of
lading. The evidence of export must
show the kind and quantity of
commodities exported, the date of
export, and the country where the
commodities will be delivered. The date
of export is the date that the ocean
carrier carrying the donated
commodities sails from the final U.S.
load port.

(2) A recipient must, if it has obtained
procured commodities requiring ocean
transportation, within 30 days after
export of all or a portion of the procured
commodities, submit evidence of such
export to FAS, in the manner set forth
in the agreement. The evidence may be
submitted through an electronic media
approved by FAS or by providing the
carrier’s on board bill of lading. The
evidence of export must show the kind
and quantity of commodities exported,
the date of export, and the country
where the commodities will be
delivered. The date of export is the date
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that the ocean carrier carrying the
procured commodities sails from the
load port in the target region.

(f)(1) A recipient must submit reports
to FAS, using a form prescribed by FAS,
covering the receipt, handling, and
disposition of the donated commodities
or procured commodities. Such reports
must be submitted to FAS, by the dates
and for the reporting periods specified
in the agreement, until all of the
donated commodities or procured
commodities have been distributed, sold
or bartered and such disposition has
been reported to FAS.

(2) If the agreement authorizes the
sale or barter of donated commodities,
the recipient must submit to FAS, using
a form prescribed by FAS, reports
covering the receipt and use of the sale
proceeds when the donated
commodities were sold, the goods and
services derived from barter when the
donated commodities were bartered,
and program income. Such reports must
be submitted to FAS, by the dates and
for the reporting periods specified in the
agreement, until all of the sale proceeds
and program income have been
disbursed and reported to FAS. When
reporting financial information, the
recipient must include the amounts in
U.S. dollars and the exchange rate if
proceeds are held in local currency.

(g) If requested by FAS, a recipient
must provide to FAS additional
information or reports relating to the
agreement.

(h) If a recipient requires an extension
of a reporting deadline, it must ensure
that FAS receives an extension request
at least five business days prior to the
reporting deadline. FAS may decline to
consider a request for an extension that
it receives after this time period. FAS
will consider requests for reporting
deadline extensions on a case by case
basis and make a decision based on the
merits of each request. FAS will
consider factors such as unforeseen or
extenuating circumstances and past
performance history when evaluating
requests for extensions.

(i) A recipient must retain records and
permit access to records in accordance
with the requirements of 2 CFR 200.333
through 200.337. The date of
submission of the final expenditure
report, as referenced in 2 CFR 200.333,
will be the final date of submission of
the reports required by paragraphs (f)(1)
and (2) of this section, as prescribed by
FAS. The recipient must retain copies of
and make available to FAS all sales
receipts, contracts, or other documents
related to the procurement of qualified
commodities, the sale or barter of
donated commodities, and any goods or
services derived from such barter, as

well as records of dispatch received
from ocean carriers or overland
transportation companies.

§1599.15 Subrecipients.

(a) A recipient may utilize the
services of a subrecipient to implement
activities under the agreement if this is
provided for in the agreement. The
subrecipient may receive donated
commodities or procured commodities,
sale proceeds, FAS-provided funds,
program income, or other resources
from the recipient for this purpose. The
recipient must enter into a written
subagreement with the subrecipient and
comply with the applicable provisions
of 2 CFR 200.331. The recipient must
provide a copy of such subagreement to
FAS, in the manner set forth in the
agreement, prior to the transfer of any
donated commodities or procured
commodities, sale proceeds, FAS-
provided funds, or program income to
the subrecipient.

(b) A recipient must include the
following requirements in a
subagreement:

(1) The subrecipient is required to
comply with the applicable provisions
of this part and 2 CFR parts 200 and
400. The applicable provisions are those
that relate specifically to subrecipients,
as well as those relating to non-Federal
entities that impose requirements that
would be reasonable to pass through to
a subrecipient because they directly
concern the implementation by the
subrecipient of one or more activities
under the agreement. If there is a
question about whether a particular
provision is applicable, FAS will make
the determination.

(2) The subrecipient is prohibited
from using sale proceeds, FAS-provided
funds, interest, or program income to
acquire goods and services, either
directly or indirectly through another
party, in a manner that violates a U.S.
Government economic sanction
program, as specified in the agreement.

(3) The subrecipient must pay to the
recipient the value of any donated
commodities or procured commodities,
sale proceeds, FAS-provided funds,
interest, or program income that are not
used in accordance with the
subagreement, or that are lost, damaged,
or misused as a result of the
subrecipient’s failure to exercise
reasonable care.

(4) In accordance with §1599.19 and
2 CFR 200.501(h), a description of the
applicable compliance requirements
and the subrecipient’s compliance
responsibility. Methods to ensure
compliance may include pre-award
audits, monitoring during the
agreement, and post-award audits.

(c) A recipient must monitor the
actions of a subrecipient as necessary to
ensure that donated commodities or
procured commodities, sale proceeds,
FAS-provided funds, and program
income provided to the subrecipient are
used for authorized purposes in
compliance with applicable U.S.
Federal laws and regulations and the
subagreement and that performance
indicator targets are achieved for both
activities and results under the
agreement.

§1599.16 Noncompliance with an
agreement.

If a recipient fails to comply with a
Federal statute or regulation or the
terms and conditions of the agreement,
and FAS determines that the
noncompliance cannot be remedied by
imposing additional conditions, FAS
may take one or more of the actions set
forth in 2 CFR 200.338, including
initiating a claim as a remedy. FAS may
also initiate a claim against a recipient
if the donated commodities or procured
commodities are damaged or lost, or the
sale proceeds, goods received through
barter, FAS-provided funds, interest, or
program income are misused or lost,
due to an action or omission of the
recipient.

§1599.17 Suspension and termination of
agreements.

(a) An agreement or subagreement
may be suspended or terminated in
accordance with 2 CFR 200.338 or
200.339. FAS may suspend or terminate
an agreement if it determines that:

(1) One of the bases in 2 CFR 200.338
or 200.339 for termination or
suspension by FAS has been satisfied;

(2) The continuation of the assistance
provided under the agreement is no
longer necessary or desirable; or

(3) Storage facilities are inadequate to
prevent spoilage or waste, or
distribution of the donated commodities
or procured commodities will result in
substantial disincentive to, or
interference with, domestic production
or marketing in the target country.

(b) If an agreement is terminated, the
recipient:

(1) Is responsible for the security and
integrity of any undistributed donated
commodities or procured commodities
and must dispose of such commodities
only as agreed to by FAS;

(2) Is responsible for any sale
proceeds, FAS-provided funds, interest,
or program income that have not been
disbursed and must use or return them
only as agreed to by FAS; and

(3) Must comply with any closeout
and post-closeout procedures specified
in the agreement and 2 CFR 200.343 and
200.344.
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§1599.18 Opportunities to object and
appeals.

(a) FAS will provide an opportunity
to a recipient to object to, and provide
information and documentation
challenging, any action taken by FAS
pursuant to § 1599.16. FAS will comply
with any requirements for hearings,
appeals, or other administrative
proceedings to which the recipient is
entitled under any other statute or
regulation applicable to the action
involved. For example, if the action
taken by FAS pursuant to § 1599.16 is
to initiate suspension or debarment
proceedings as authorized under 2 CFR
parts 180 and 417, then the
requirements in 2 CFR parts 180 and
417 will apply instead of the
requirements in this section. In the
absence of other applicable statutory or
regulatory requirements, the
requirements set forth in this section
will apply.

(b) The recipient must submit its
objection in writing, along with any
documentation, to the official specified
in the agreement within 30 days after
the date of FAS’s written notification to
the recipient of the FAS action being
challenged. This official will endeavor
to notify the recipient of his or her
determination (the initial
determination) within 60 days after the
date that FAS received the recipient’s
written objection.

(c) The recipient may appeal the
initial determination to the
Administrator, FAS. An appeal must be
in writing and be submitted to the
Office of the Administrator within 30
days after the date of the initial
determination. The recipient may
submit additional documentation with
its appeal.

(d) The Administrator will base the
determination on appeal upon
information contained in the
administrative record and will endeavor
to make a determination within 60 days
after the date that FAS received the
appeal. The determination of the
Administrator will be the final
determination of FAS. The recipient
must exhaust all administrative
remedies contained in this section
before pursuing judicial review of a
determination by the Administrator.

§1599.19 Audit requirements.

(a) The audit requirements in subpart
F of 2 CFR part 200 apply to recipients
and subrecipients under this part other
than those that are for-profit entities,
foreign public entities, or foreign
organizations.

(b) A recipient or subrecipient that is
a for-profit entity or a foreign
organization, and that expends, during

its fiscal year, a total of at least the audit
requirement threshold in 2 CFR 200.501
in Federal awards, is required to obtain
an audit. Such a recipient or
subrecipient has the following two
options to satisfy the requirement in this
paragraph (b):

(1)(i) A financial audit of the
agreement or subagreement, in
accordance with the Government
Auditing Standards issued by the
United States Government
Accountability Office (GAO), if the
recipient or subrecipient expends
Federal awards under only one FAS
program during such fiscal year; or

(ii) A financial audit of all Federal
awards from FAS, in accordance with
GAO’s Government Auditing Standards,
if the recipient or subrecipient expends
Federal awards under multiple FAS
programs during such fiscal year; or

(2) An audit that meets the
requirements contained in subpart F of
2 CFR part 200.

(c) A recipient or subrecipient that is
a for-profit entity or a foreign
organization, and that expends, during
its fiscal year, a total that is less than the
audit requirement threshold in 2 CFR
200.501 in Federal awards, is exempt
from requirements under this section for
an audit for that year, except as
provided in paragraphs (d) and (f) of
this section, but it must make records
available for review by appropriate
officials of Federal agencies.

(d) FAS may require an annual
financial audit of an agreement or
subagreement when the audit
requirement threshold in 2 CFR 200.501
is not met. In that case, FAS must
provide funds under the agreement for
this purpose, and the recipient or
subrecipient, as applicable, must
arrange for such audit and submit it to
FAS.

(e) When a recipient or subrecipient
that is a for-profit entity or a foreign
organization is required to obtain a
financial audit under this section, it
must provide a copy of the audit to FAS
within 60 days after the end of its fiscal
year.

(f) FAS, the USDA Office of Inspector
General, or GAO may conduct or
arrange for additional audits of any
recipients or subrecipients, including
for-profit entities and foreign
organizations. Recipients and
subrecipients must promptly comply
with all requests related to such audits.
If FAS conducts or arranges for an
additional audit, such as an audit with
respect to a particular agreement, FAS
will fund the full cost of such an audit,
in accordance with 2 CFR 200.503(d).

§1599.20 Paperwork Reduction Act.

The information collection
requirements contained in this part have
been approved by OMB under the
Paperwork Reduction Act of 1995, 44
U.S.C. Chapter 35, and have been
assigned OMB control number 0551—
0035. A person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.

Dated: October 29, 2019.
Ken Isley,
Administrator, Foreign Agricultural Service.
[FR Doc. 2019-24894 Filed 11-25-19; 8:45 am]
BILLING CODE 3410-10-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 325
RIN 3064—-AE84

Company-Run Stress Testing
Requirements for FDIC-Supervised
State Nonmember Banks and State
Savings Associations; Correction

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final rule; correcting
amendments.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is
correcting a final rule that appeared in
the Federal Register on October 24,
2019, regarding Company-Run Stress
Testing Requirements for FDIC-
Supervised State Nonmember Banks
and State Savings Associations. This
correction replaces three additional
references to “subpart” with “part,” in
order to standardize the language in
FDIC regulations.

DATES: Effective November 25, 2019.
FOR FURTHER INFORMATION CONTACT:
Ryan Sheller, Section Chief, Division of
Risk Management, (202) 412—-4861,
RSheller@fdic.gov, or Benjamin Klein,
Counsel, Legal Division, (202) 898—
7027, bklein@fdic.gov, Federal Deposit
Insurance Corporation, 550 17th Street
NW, Washington, DG 20429.
SUPPLEMENTARY INFORMATION: On
October 24, 2019, the FDIC published a
final rule, Company-Run Stress Testing
Requirements for FDIC-Supervised State
Nonmember Banks and State Savings
Associations.! As discussed in the
preamble,? the final rule changed
references to “subpart” to “this part”
following the redesignation of the
FDIC’s stress test rule from subpart C of

184 FR 56929 (Oct. 24, 2019).
284 FR 56929, 56932.
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12 CFR part 325 to occupy all of part
325.3 The final rule inadvertently
omitted corresponding changes from
“subpart” to ““part” in three sections of
the final rule: §§325.1(c)(7), 325.3(a)(1),
and 325.7(b). Accordingly, this
document is issued to correct those
sections of the final rule with the
appropriate references to “part” 325.

For the reasons set out in the
preamble, the FDIC hereby amend 12
CFR part 325 by making the following
correcting amendments.

PART 325—STRESS TESTING

m 1. The authority citation for part 325
continues to read as follows:

Authority: 12 U.S.C. 5365(i)(2), 12 U.S.C.
5412(b)(2)(C), 12 U.S.C. 1818, 12 U.S.C.
1819(a)(Tenth), 12 U.S.C. 18310, and 12
U.S.C. 1831p—1.

m 2. Amend § 325.1 by revising
paragraph (c)(7) to read as follows:

§325.1 Authority, purpose, and
reservation of authority.
* * * * *

(C) * *x %

(7) Nothing in this part limits the
authority of the Corporation under any
other provision of law or regulation to
take supervisory or enforcement action,
including action to address unsafe and
unsounds practices or conditions, or
violations of law or regulation.

* * * * *

m 3. Amend § 325.3 by revising
paragraph (a)(1) to read as follows:

§325.3 Applicability

(a) * *x %

(1) A state nonmember bank or state
savings association that is a covered
bank as of December 31, 2019, is subject
to the requirements of this part for the
2020 reporting year.

* * * * *

m 4. Amend § 325.7 by revising
paragraph (b) to read as follows:

§325.7 Publication of stress test results.
* * * * *

(b) Publication method. The summary
required under this section may be
published on the covered ban’s website
or in any other forum that is reasonably
accessible to the public. A covered bank
that is a consolidated subsidiary of a
bank holding company or savings and
loan holding company that is required
to conduct a company-run stress test
under applicable regulations of the
Board of Governors of the Federal
Reserve System will be deemed to have
satisfied the public disclosure
requirements under this part if it

383 FR 17737 (April 24, 2019).

publishes a summary of its stress test
results with its parent bank holding
company’s or savings and loan holding
company’s summary of stress test
results. Subsidiary covered banks
electing to satisfy their public disclosure
requirement in this manner must
include a summary of changes in
regulatory capital ratios of such covered
bank over the planning horizon, and an
explanation of the most significant
causes for the changes in regulatory

capital ratios.
* * * * *

Dated on November 18, 2019.
Federal Deposit Insurance Corporation.
Annmarie H. Boyd,
Assistant Executive Secretary.
[FR Doc. 2019-25691 Filed 11-22-19; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0667; Product
Identifier 2019-NM-085-AD; Amendment
39-19791; AD 2019-22-12]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus SAS Model A320-214, -216,
—232, and —233 airplanes. This AD was
prompted by a report of undetected
contacts between certain harnesses of
the common fuel quantity indicating
system and the center tank structure.
This AD requires modification of the
fasteners for certain harness routings, as
specified in a European Aviation Safety
Agency (EASA) AD, which is
incorporated by reference. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective December
31, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 31, 2019.

ADDRESSES: For the material
incorporated by reference (IBR) in this
AD, contact the EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; phone: +49 221 89990 1000;
email: ADs@easa.europa.eu; internet:

www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0667.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0667; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
phone and fax: 206-231-3223.

SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2018-0155, dated July 20, 2018 (“EASA
AD 2018-0155") (also referred to as the
Mandatory Continuing Airworthiness
Information, or “the MCAI”’), to correct
an unsafe condition for certain Airbus
SAS Model A320-214, -216, —232, and
—233 airplanes.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Airbus SAS Model
A320-214,-216,-232, and —233
airplanes. The NPRM published in the
Federal Register on August 30, 2019 (84
FR 45690). The NPRM was prompted by
a report of undetected contacts between
certain harnesses of the common fuel
quantity indicating system and the
center tank structure. The NPRM
proposed to require modification of the
fasteners for certain harness routings.

The FAA is issuing this AD to address
undetected contacts between certain
harnesses of the common fuel quantity
indicating system and the center tank
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structure, which could create, in case of
a lightning strike with chafing present,
an ignition source inside the center fuel
tank, possibly resulting in a fuel tank
explosion and consequent loss of the
airplane. See the MCAI for additional
background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA has considered
the comment received. United Airlines
had no objections to the NPRM.

Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

o Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already

Related IBR Material Under 1 CFR Part
51

EASA AD 2018-0155 describes
procedures for modification of the
fasteners for harness routings 17QT and
18QT.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 5 airplanes of U.S. registry. The

proposed in the NPRM. FAA estimates the following costs to
comply with this AD:
ESTIMATED COSTS FOR REQUIRED ACTIONS
Cost per Cost on U.S.
Labor cost Parts cost product operators
5 work-hours X $85 per hour = $425 ........ccoiiiieeeeeceece ettt ere e $200 $625 $3,125

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-22-12 Airbus SAS: Amendment 39—
19791; Docket No. FAA-2019-0667;
Product Identifier 2019-NM-085—-AD.

(a) Effective Date
This AD is effective December 31, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus SAS Model
A320-214, -216, —232, and —233 airplanes,
certificated in any category, as identified in
European Aviation Safety Agency (EASA) AD
2018-0155, dated July 20, 2018 (“EASA AD
2018-0155").

(d) Subject

Air Transport Association (ATA) of
America Code 92, Electrical system
installation.

(e) Reason

This AD was prompted by a report of
undetected contacts between certain
harnesses of the common fuel quantity
indicating system and the center tank
structure. The FAA is issuing this AD to
address undetected contacts between certain
harnesses of the common fuel quantity
indicating system and the center tank
structure, which could create, in case of a
lightning strike with chafing present, an
ignition source inside the center fuel tank,
possibly resulting in a fuel tank explosion
and consequent loss of the airplane.

(f) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2018-0155.
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(h) Exceptions to EASA AD 2018-0155

(1) Where EASA AD 2018-0155 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2018-0155 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-116-AMOC-REQUESTS@
faa.gov. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2018-0155 that contains RC procedures and
tests: Except as required by paragraph (i)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; phone and fax: 206-231—
3223.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Aviation Safety Agency
(EASA) AD 2018-0155, dated July 20, 2018.

(ii) [Reserved]

(3) For information about EASA AD 2018—
0155, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; phone: +49
221 89990 6017; email: ADs@easa.europa.eu;
Internet: www.easa.europa.eu. You may find
this EASA AD on the EASA website at
https://ad.easa.europa.eu.

(4) You may view this material at the FAA,
Transport Standards Branch, 2200 South
216th St., Des Moines, WA. For information
on the availability of this material at the
FAA, call 206-231-3195. This material may
be found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0667.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email:
fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
November 6, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-25605 Filed 11-25-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2019-0611; Product
Identifier 2019—-NM-095-AD; Amendment
39-19793; AD 2019-22-14]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus SAS Model A350-941 airplanes.
This AD was prompted by the results of
a structural analysis, which identified
that the upper frame fittings (UFFs) of
the forward cargo door surrounding
structure have a low fatigue life. This
AD requires repetitive inspections of the
forward cargo door UFFs and brackets
for discrepancies and, depending on the
findings, doing applicable corrective
actions, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD is effective December
31, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 31, 2019.

ADDRESSES: For the material
incorporated by reference (IBR) in this
AD, contact the EASA, Konrad-
Adenauer-Ufer 3, 50668 Cologne,
Germany; telephone +49 221 89990
1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0611.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0611; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3218.
SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0126, dated June 5, 2019 (“EASA
AD 2019-0126") (also referred to as the
Mandatory Continuing Airworthiness
Information, or “the MCAI"’), to correct
an unsafe condition for certain Airbus
SAS Model A350-941 airplanes.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Airbus SAS Model
A350-941 airplanes. The NPRM
published in the Federal Register on
August 30, 2019 (84 FR 45694). The
NPRM was prompted by the results of
a structural analysis, which identified
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that the UFFs of the forward cargo door
surrounding structure have a low fatigue
life. The NPRM proposed to require
repetitive inspections of the forward
cargo door UFFs and brackets for
discrepancies and, depending on the
findings, doing applicable corrective
actions.

The FAA is issuing this AD to address
low fatigue life of the UFFs of the
forward cargo door surrounding
structure, which could lead to failure of
a forward fuselage cargo door UFF,
resulting in reduced structural integrity
of the fuselage. See the MCAI for
additional background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. We have considered the
comments received. Kate Johnson and

an anonymous commenter indicated
support for the NPRM.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. We have determined
that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related IBR Material Under 1 CFR Part
51

EASA AD 2019-0126 describes
procedures for repetitive detailed

inspections of the UFFs and brackets of
the forward cargo door for
discrepancies, including cracking, and
applicable corrective actions. Corrective
actions include a modification to
reinforce the affected UFF brackets, and
repair of any discrepancy detected in
the area surrounding the UFF brackets.
This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 13 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
40 work-hours X $85 per hour = $3,400 ......cccceeveiieiieieeie et s ae e ae e esaennes $0 $3,400 $44,200

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required or optional
actions. The FAA has no way of

determining the number of aircraft that
might need these on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS *

Cost per
Labor cost Parts cost product
Up to 132 work-hours x $85 per hour = Up t0 $11,220 ......ccocoeririiiiiiieicesiesieeeee e Up to $6,940 ......... Up to $18,160.

*The FAA has received no definitive data that would enable the agency to provide cost estimates for the on-condition repair specified in this

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-22-14 Airbus SAS: Amendment 39—
19793; Docket No. FAA-2019-0611;
Product Identifier 2019-NM—-095—-AD.

(a) Effective Date
This AD is effective December 31, 2019.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Airbus SAS Model
A350-941 airplanes, certificated in any
category, as identified in European Union
Aviation Safety Agency (EASA) AD 2019—
0126, dated June 5, 2019 (“EASA AD 2019-
01267).

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by the results of a
structural analysis that identified that the
upper frame fittings (UFFs) of the forward
cargo door surrounding structure have a low
fatigue life. The FAA is issuing this AD to
address low fatigue life of the UFF's of the
forward cargo door surrounding structure,
which could lead to failure of a forward
fuselage cargo door UFF, resulting in reduced
structural integrity of the fuselage.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2019-0126.

(h) Exception to EASA AD 2019-0126

The “Remarks” section of EASA AD 2019—
0126 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (j) of this AD. Information may be

emailed to: 9-ANM-116-AMOC-REQUESTS@
faa.gov. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2019-0126 that contains RC procedures and
tests: Except as required by paragraph (i)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOGC, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

For more information about this AD,
contact Kathleen Arrigotti, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3218.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2019-0126, dated June 5, 2019.

(ii) [Reserved]

(3) For information about EASA AD 2019—
0126, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; Internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this material at the FAA,
Transport Standards Branch, 2200 South
216th St., Des Moines, WA. For information
on the availability of this material at the
FAA, call 206-231-3195. This material may
be found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0611.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@

nara.gov, or go to: http://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued in Des Moines, Washington, on
November 6, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-25606 Filed 11-25-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0124; Airspace
Docket No. 18-AS0-18]

RIN 2120-AA66

Establishment and Amendment of Area
Navigation (RNAV) Routes;
Southeastern United States

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes 2 new
low altitude RNAV routes T-239 and T—
258; and modifies 3 existing RNAV
routes T—290, T-292, and T-294 in the
southeastern United States. The action
expands the availability of RNAV
routing in support of transitioning the
National Airspace System (NAS) from
ground-based to satellite-based
navigation.

DATES: Effective date 0901 UTC, January
30, 2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Rules and Regulations Group,
Office of Policy, Federal Aviation
Administration, 800 Independence
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Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies the
route structure in the National Airspace
System as necessary to preserve the safe
and efficient flow of air traffic.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register for Docket No. FAA-2019-0124
(84 FR 9048; March 13, 2019) to
establish new low altitude RNAYV routes
T-239, and T-258, and modify 3
existing RNAV routes T-290, T-292,
and T-294 in the southeastern United
States. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. One comment was received.
The commenter expressed support for
the proposal.

Low altitude RNAV T-routes are
published in paragraph 6011 of FAA
Order 7400.11D dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The T-routes listed in this
document will be subsequently
published in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

Difference From the NPRM

In the proposed description of route
T-239, the ZATEL, MS, Fix was located
between the GANTT, MS, WP, and the
ICAVY, MS, Fix. This caused a slight
bend in the route between the GANTT
WP and the ICAVY Fix. The FAA
determined that the ZATEL Fix is not
required for that segment of T-239. To
eliminate the bend, the ZATEL, WP is
removed from the route description.
This minor adjustment results in a
straight route segment between the
GANTT WP and the ICAVY Fix.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
to establish two new low altitude RNAV
routes: T-239 and T-258; and to amend
three existing routes: T-290, T-292, and
T—294, in the southeastern United
States. The FAA is taking this action in
preparation for the planned
decommissioning of the Talladega, AL,
VHF Omni-Directional Range/Distance
Measuring Equipment (VOR/DME); the
Crimson, AL, VHF Omni-Directional
Range and Tactical Air Navigation
System (VORTAC); the Kewanee, MS,
VORTAC; and the Hamilton, AL,
VORTAC.

T-239: T-239 is a new route that
extends between the Pecan, GA, (PZD)
VOR/DME (northwest of Albany, GA),
northwestward through the State of
Alabama to the GOINS, MS, waypoint
(WP) (near the Holly Springs, MS, (HLI)
VORTAQC). T-239 overlies VOR Federal
airway V—159 between the Pecan, GA,
VOR/DME and the GOINS, MS, WP.

T-258: T-258 is a new route that
extends between the MINIM, AL, fix,
(24 NM northeast of the Bigbee, MS,
(IGB) VORTAQ), eastward across
Alabama, to the CANER, GA, fix
(approximately 21 NM northeast of
Columbus, GA). T-258 overlies airway
V-245 from the MINIM, AL, navigation
fix eastward to the CRMSN, AL, WP;
and it overlies airway V—66 from the
CRMSN, AL, WP eastward to the
CANER, GA, Fix.

T-290: T-290 is an existing route that
extends between the SCAIL, AL, WP,
and the JACET, GA, WP. Under this
change, the western end of the route
begins at the HABJE, MS, Fix (located
approximately 15 NM west of the
Meridian, MS (MEI), VORTAC. The
route then proceeds eastward to the
Meridian, MS, (MEI), VORTAC, through
the KWANE, MS, WP, and the RABEC,
AL, WP to the Montgomery, AL (MGM),
VORTAUC, and then northeastward to the
SCAIL, AL, WP. From the SCAIL, AL,
WP, T-290 proceeds to the JACET, GA,
WP as currently charted. T-290 overlies

VOR Federal airway V-56 between the
Meridian, MS, (MEI), VORTAC and the
Montgomery, AL, (MGM), VORTAC.

T-292: T-292 is an existing route that
extends between the RKMRT, GA, WP,
and the JACET, GA, WP. The western
end of T-292 is amended to begin at the
Semmes, AL, (SJI), VORTAC. From that
point, it proceeds northward through
the BURIN, AL; the HAZEY, AL; the
YARBO, AL; the ANTUH, AL; and the
JANES, AL, fixes to the KWANE, MS,
WP. The route then turns northeastward
through the EUTAW, AL, and the
MOVIL, AL, fixes; then through the
Brookwood, AL, (OKW), VORTAC; the
VLKNN, AL, WP; the HOKES, AL, and
the MAYES, AL, fixes; then to the
RKMRT, GA, WP, from which point it
proceeds as currently charted to the
JACET, GA, WP. The amended route
overlies a portion of VOR Federal
airway V—417 between the MAYES, AL,
WP, and the Vulcan, AL, (VUZ),
VORTAG; and overlies Federal airway
V-209 between the Vulcan, AL,
VORTAC and the Semmes, AL,
VORTAC.

T-294: T—294 is an existing route that
extends between the HEFIN, AL, fix and
the GRANT, GA, fix. This action
extends the route from the HEFIN, AL,
Fix, westward to the HABJE, MS, Fix
(located 15 NM west of the Meridian,
MS, (MEI), VORTAC. The amended
route overlies VOR Federal airway V-18
between the HABJE, MS, fix and the
HEFIN, AL, fix.

The existing latitude/longitude
coordinates in the descriptions of T—
290, T-292, and T—294 are updated to
the hundredths of a second place to
provide greater accuracy.

Full route descriptions of the above
routes are listed in “The Amendment”
section, below.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
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number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action establishing RNAV routes T-239
and T-258, and modifying RNAV routes
T-290, T-292, and T—294, in the
southeastern United States, qualifies for
categorical exclusion under the National
Environmental Policy Act and its
implementing regulations at 40 CFR part
1500, and in accordance with FAA
Order 1050.1F, Environmental Impacts:
Policies and Procedures. The applicable
categorical exclusion in FAA Order
1050.1F is paragraph 5-6.5g,
Establishment of Global Positioning
System (GPS), Area Navigation/
Required Navigation Performance
(RNAV/RNP), or essentially similar
systems that use overlay of existing
flight tracks. This action is not expected

to cause any potentially significant
environmental impacts. In accordance
with FAA Order 1050.1F, paragraph 5—
2 regarding Extraordinary
Circumstances, the FAA has reviewed

this action for factors and circumstances

in which a normally categorically
excluded action may have a significant

environmental impact requiring further

analysis. The FAA has determined no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment or
environmental impact study.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

T-239 Pecan, GA (PZD) to GOINS, MS [New]

Pecan, GA (PZD)
SHANY, GA
AYUVO, GA
SAWES, GA
AXOSE, GA
Eufaula, AL (EUF)
MILER, AL
Tuskegee, AL (TGE)
KENTT, AL
SEMAN, AL
NIXBY, AL
FAYEZ, AL
KYLEE, AL
ADZIN, AL
HANDE, AL
VLKNN, AL
NEGEE, AL
CORES, AL
CHOOK, AL
EXIST, AL
FOGUM, AL
SWIKI, AL
GANTT, MS
ICAVY, MS
GOINS, MS

VOR/DME (Lat. 31°39'18.74” N, long.
Fix (Lat. 31°45’05.09” N, long.
Fix (Lat. 31°45’50.73” N, long.
Fix (Lat. 31°50°59.68” N, long.
Fix (Lat. 31°53"13.32” N, long.
VORTAC (Lat. 31°57°00.90” N, long.
Fix (Lat. 32°12’57.74” N, long.
VOR/DME (Lat. 32°29'05.53” N, long.
Fix (Lat. 32°36742.77” N, long.
Fix (Lat. 32°46'20.97” N, long.
Fix (Lat. 32°55'34.52” N, long.
Fix (Lat. 33°00°38.93” N, long.
Fix (Lat. 33°09'41.04” N, long.
Fix (Lat. 33°10°36.99” N, long.
Fix (Lat. 33°18’44.40” N, long.
WP (Lat. 33°40"12.49” N, long.
Fix (Lat. 33°48712.56” N, long.
Fix (Lat. 33°50°07.18” N, long.
Fix (Lat. 33°56’04.62"” N, long.
Fix (Lat. 33°59'37.53” N, long.
Fix (Lat. 34°06'25.32” N, long.
WP (Lat. 34°11'55.87” N, long.
WP (Lat. 34°26'42.26” N, long.
Fix (Lat. 34°29'51.00” N, long.
WP (Lat. 34°46"12.64” N, long.

T-258 MINIM, AL to CANER, GA [New]

MINIM, AL
CAYAP, AL
CRMSN, AL
ZIVMU, AL
Brookwood, AL (OKW)
HEENA, AL
KYLEE, AL
CAMPP, AL
Lagrange, GA (LGC)
LANGA, GA
CANER, GA

Fix (Lat. 33°32731.14” N, long.
Fix (Lat. 33°19°27.01” N, long.
WP (Lat. 33°15’31.80” N, long.
Fix (Lat. 33°14’58.61” N, long.
VORTAC (Lat. 33°14’16.31” N, long.
Fix (Lat. 33°12°24.62” N, long.
Fix (Lat. 33°09'41.04” N, long.
Fix (Lat. 33°06"10.39” N, long.
VORTAC (Lat. 33°02'56.83” N, long.
Fix (Lat. 32°55'34.17” N, long.
Fix (Lat. 32°45'21.48” N, long.

T-290 HABJE, MS to JACET, GA [Amended]

HABJE, MS
Meridian, MS (MEI)
KWANE, MS
RABEC, AL
Montgomery, AL (MGM)
SCAIL, AL

BBAIT, GA

BBASS, GA
BBOAT, GA
BOBBR, GA
JACET, GA

Fix (Lat. 32°23’32.11” N, long.
VORTAC (Lat. 32°22742.38” N, long.
WP (Lat. 32°22°00.47” N, long.
WP (Lat. 32°16"11.64” N, long.
VORTAC (Lat. 32°13’20.21” N, long.
WP (Lat. 33°02’01.32” N, long.
WP (Lat. 33°07°14.23” N, long.
WP (Lat. 33°11’32.70” N, long.
WP (Lat. 33°16’50.57” N, long.
WP (Lat. 33°19'57.07” N, long.
WP (Lat. 33°29'41.42” N, long.

T-292 Semmes, AL (SJI) to JACET, GA [Amended]

Semmes, AL (S]JI)
BURIN, AL
HAZEY, AL

VORTAC (Lat. 30°43'33.53” N, long.
Fix (Lat. 30°58743.51” N, long.
Fix (Lat. 31°15’33.23” N, long.

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND

REPORTING POINTS

m 1. The authority citation for part 71

continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,

1959-1963 Comp., p. 389.

§71.1

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting

[Amended]

Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6011

United States Area

Navigation Routes.

* * *

084°17’35.16” W)
084°33'49.37” W)
084°35’58.47” W)
084°50736.02” W)
084°56'57.43” W)
085°07'49.73” W)
085°23’50.35” W)
085°4009.55” W)
085°47'57.33” W)
085°57°49.44” W)
086°07’19.96” W)
086°12’34.80” W)
086°21’57.72” W)
086°22’56.20” W)
086°31'24.44” W)
086°53’59.42” W)
087°10’36.89” W)
087°14’36.71” W)
087°2721.41” W)
087°34’53.35” W)
087°49'24.16” W)
088°00'42.44” W)
088°38’57.39” W)
088°47°03.66” W)
089°29'46.81” W)

088°02'23.62” W)
087°39'08.35” W)
087°32/12.70” W)
087°23’53.53” W)
087°14'59.52” W)
086°52/15.28” W)
086°21’57.72” W)
085°44'51.08” W)
085°12/22.40” W)
084°56'59.00” W)
084°35'51.42” W)

089°05’56.57” W)
088°48’15.36” W)
088°27'29.43” W)
086°5801.67” W)
086°19'11.02” W)
085°39’31.56” W)
084°4613.19” W)
083°5921.10” W)
083°2810.00” W)
083°08'19.47” W)
082°06'27.81” W)

088°21'33.46” W)
088°22747.31” W)
088°24'09.75” W)

* *
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YARBO, AL Fix (Lat. 31°26’30.60” N, long. 088°25'03.67” W)
ANTUH, AL Fix (Lat. 31°33’10.56” N, long. 088°25'36.47” W)
JANES, AL Fix (Lat. 31°45'57.15” N, long. 088°26'06.08” W)
KWANE, MS WP (Lat. 32°22°00.47” N, long. 088°27°29.43” W)
EUTAW, AL Fix (Lat. 32°49°03.81” N, long. 087°5020.52” W)
MOVIL, AL Fix (Lat. 33°01°24.91” N, long. 087°33'09.96” W)
Brookwood, AL (OKW) VORTAC (Lat. 33°14’16.31” N, long. 087°14'59.52” W)
VLKNN, AL WP (Lat. 33°40'12.49” N, long. 086°53'59.42” W)
HOKES, AL Fix (Lat. 33°55"30.08” N, long. 085°50"33.20” W)
MAYES, AL Fix (Lat. 33°58720.32” N, long. 085°49'15.34” W)
RKMRT, GA WP (Lat. 34°03’36.73” N, long. 085°15'02.63” W)
POLLL, GA WP (Lat. 34°08'57.26” N, long. 084°46'49.54” W)
CCATT, GA WP (Lat. 34°16"14.97” N, long. 084°09'05.36” W)
REELL, GA WP (Lat. 34°01"32.51” N, long. 083°31'44.10” W)
TRREE, GA WP (Lat. 33°47°14.78” N, long. 082°55'30.22” W)
JACET, GA WP (Lat. 33°29'41.42” N, long. 082°06'27.81” W)
T-294 HABJE, MS to GRANT, GA [Amended]

HABJE, MS Fix (Lat. 32°23’32.11” N, long. 089°05'56.57” W)
Meridian, MS (MEI) VORTAC (Lat. 32°22742.38” N, long. 088°48715.36” W)
NOSRY, MS Fix (Lat. 32°29'06.87” N, long. 088°39'10.26” W)
BOYDD, AL Fix (Lat. 32°41'52.58” N, long. 088°20'57.71” W)
ALICE, AL Fix (Lat. 32°59'03.95” N, long. 087°56"12.06” W)
CRMSN, AL WP (Lat. 33°15'31.80” N, long. 087°32'12.70” W)
SITES, AL Fix (Lat. 33°24'28.11” N, long. 087°18’27.10” W)
OAKGO, AL Fix (Lat. 33°27713.10” N, long. 087°14'11.79” W)
WUNET, AL Fix (Lat. 33°3140.47” N, long. 087°07'17.21” W)
VLKNN, AL WP (Lat. 33°40"12.49” N, long. 086°53'59.42” W)
TRUST, AL Fix (Lat. 33°38’21.99” N, long. 086°36'58.83” W)
JOTAV, AL Fix (Lat. 33°36718.25” N, long. 086°18'24.59” W)
NOPVE. AL Fix (Lat. 33°35’27.30” N, long. 086°10°51.81” W)
DEGAA, AL WP (Lat. 33°34’30.58” N, long. 086°02"32.96” W)
KOCEY, AL Fix (Lat. 33°35°20.40” N, long. 085°41'02.32” W)
LAYIN, AL Fix (Lat. 33°35'38.39” N, long. 085°32'50.84” W)
HEFIN, AL Fix (Lat. 33°35’54.75” N, long. 085°25'10.57” W)
BBAIT, GA WP (Lat. 33°07°14.23” N, long. 084°46'13.19” W)
JMPPR, GA WP (Lat. 32°57°42.02” N, long. 084°33'18.56” W)
GRANT, GA Fix (Lat. 32°49'44.96” N, long. 084°22'36.39” W)
* * * * *

Issued in Washington, DC, on November
20, 2019.

Rodger A. Dean, Jr.,

Manager, Rules and Regulations Group.
[FR Doc. 2019-25553 Filed 11-25-19; 8:45 am]
BILLING CODE 4910-13-P

DATES: Effective 0901 UTC, January 30,

2020. The Director of the Federal

Register approves this incorporation by

reference action under Title 1 Code of
Federal Regulations part 51, subject to

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA-2019-0651; Airspace
Docket No. 19-AGL-24]

RIN 2120-AA66

Amendment of Class E Airspace;
Tomahawk, WI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Tomahawk
Regional Airport, Tomahawk, WI. This
action is due to an airspace review

requested by the Airspace Policy Group.

The geographic coordinates of the
airport are also being updated to
coincide with the FAA’s aeronautical
database.

the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:

Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Tomahawk
Regional Airport, Tomahawk, WI, to
support instrument flight rule
operations at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (84 FR 48572; September 16,
2019) for Docket No. FAA-2019-0651 to
amend the Class E airspace extending
upward from 700 feet above the surface
at Tomahawk Regional Airport,
Tomahawk, WI. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
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on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.
FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
to of the Tomahawk Regional Airport,
Tomahawk, WI, by adding an extension
2 miles each side of the 090° bearing
from the airport extending from the 6.4-
mile radius to 9.4 miles east of the
airport; adding an extension 2 miles
each side of the 270° bearing from the
airport extending from the 6.4-mile
radius to 9 miles west of the airport; and
updating the geographic coordinates of
the airport to coincide with the FAA’s
aeronautical database.

This action is necessary due to an
airspace review requested by the
Airspace Policy Group.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is

certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL WI E5 Tomahawk, WI [Amended]

Tomahawk Regional Airport, WI

(Lat. 45°28’10” N, long. 89°48'18” W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Tomahawk Regional Airport, and
within 2 miles each side of the 090° bearing
from the airport extending from the 6.4-mile
radius to 9.4 miles east the airport, and
within 2 miles each side of the 270° bearing
from the airport extending from the 6.4-mile
radius to 9 miles west of the airport.

Issued in Fort Worth, Texas, on November
18, 2019.

Steve Szukala,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2019-25436 Filed 11-25-19; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION
20 CFR Part 404

[Docket No. SSA-2019-0045]

RIN 0960-Al45

Extension of Expiration Dates for Five
Body System Listings

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are extending the
expiration dates of the following body
systems in the Listing of Impairments
(listings) in our regulations:
Musculoskeletal System, Cardiovascular
System, Digestive System, Skin
Disorders, and Immune System
Disorders. We are making no other
revisions to these body systems in this
final rule. This extension ensures that
we will continue to have the criteria we
need to evaluate impairments in the
affected body systems at step three of
the sequential evaluation processes for
initial claims and continuing disability
reviews.

DATES: This final rule is effective on
November 26, 2019.

FOR FURTHER INFORMATION CONTACT:
Cheryl A. Williams, Director, Office of
Medical Policy, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965—-1020. For information on
eligibility or filing for benefits, call our
national toll-free number, 1-800-772—
1213, or TTY 1-800-325-0778, or visit
our internet site, Social Security Online,
at http://www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Background

We use the listings in appendix 1 to
subpart P of part 404 of 20 CFR at the
third step of the sequential evaluation
process to evaluate claims filed by
adults and children for benefits based
on disability under the Title IT and Title
XVI programs.* 20 CFR 404.1520(d),
416.920(d), 416.924(d). The listings are
in two parts: Part A has listings criteria
for adults and Part B has listings criteria
for children. If you are age 18 or over,

1 We also use the listings in the sequential
evaluation processes we use to determine whether
a beneficiary’s disability continues. See 20 CFR
404.1594, 416.994, and 416.994a.
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we apply the listings criteria in part A
when we assess your impairment or
combination of impairments. If you are
under age 18, we first use the criteria in
part B of the listings when we assess
your impairment(s). If the criteria in

part B do not apply, we may use the
criteria in part A when those criteria
consider the effects of your
impairment(s). 20 CFR 404.1525(b),
416.925(b).

Explanation of Changes

In this final rule, we are extending the
dates on which the listings for the
following five body systems will no
longer be effective as set out in the
following chart:

Listing

Current
expiration date

Extended
expiration date

Musculoskeletal System 1.00 and 101.00 .........
Cardiovascular System 4.00 and 104.00 ..........

Digestive System 5.00 and 105.00

Skin Disorders 8.00 and 108.00 ..........c.ccccveennee

Immune System Disorders 14.00 and 114.00

January 27, 2020
January 27, 2020
January 27, 2020
January 27, 2020
January 17, 2020

February 4, 2022.
February 4, 2022.
February 4, 2022.
February 4, 2022.
February 4, 2022.

We continue to revise and update the
listings on a regular basis, including
those body systems not affected by this
final rule.2 We intend to update the five
listings affected by this final rule as
necessary based on medical advances as
quickly as possible, but may not be able
to publish final rules revising these
listings by the current expiration dates.
Therefore, we are extending the
expiration dates listed above.

Regulatory Procedures

Justification for Final Rule

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553 in
promulgating regulations. Section
702(a)(5) of the Social Security Act, 42
U.S.C. 902(a)(5). Generally, the APA
requires that an agency provide prior
notice and opportunity for public
comment before issuing a final
regulation. The APA provides
exceptions to the notice-and-comment
requirements when an agency finds
there is good cause for dispensing with
such procedures because they are
impracticable, unnecessary, or contrary
to the public interest.

We determined that good cause exists
for dispensing with the notice and
public comment procedures. 5 U.S.C.
553(b)(B). This final rule only extends
the date on which the five body system
listings will no longer be effective. It
makes no substantive changes to our
rules. Our current regulations 3 provide
that we may extend, revise, or
promulgate the body system listings
again. Therefore, we determined that

2We last extended the expiration dates of four of
the body system listings affected by this final rule
in December 2017 (82 FR 59514) (Musculoskeletal
System, Cardiovascular System. Digestive System,
and Skin Disorders) and we revised the Immune
System Disorders in December 2016 (81 FR 86915).
We proposed rules for evaluating Digestive
disorders and Skin disorders in July 2019 (84 FR
35936) and for evaluating Musculoskeletal
disorders in May 2018 (83 FR 20646).

3 See the first sentence of appendix 1 to subpart
P of part 404 of 20 CFR.

opportunity for prior comment is
unnecessary, and we are issuing this
regulation as a final rule.

In addition, for the reasons cited
above, we find good cause for
dispensing with the 30-day delay in the
effective date of this final rule. 5 U.S.C.
553(d)(3). We are not making any
substantive changes to the listings in
these body systems. Without an
extension of the expiration dates for
these listings, we will not have the
criteria we need to assess medical
impairments in the five body systems at
step three of the sequential evaluation
processes. We therefore find it is in the
public interest to make this final rule
effective on the publication date.

Executive Order 12866, as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the requirements for a significant
regulatory action under Executive Order
12866, as supplemented by Executive
Order 13563. Therefore, OMB did not
review it. We also determined that this
final rule meets the plain language
requirement of Executive Order 12866.

Regulatory Flexibility Act

We certify that this final rule does not
have a significant economic impact on
a substantial number of small entities
because it affects only individuals.
Therefore, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act, as amended.

Executive Order 13771

This regulation does not impose novel
costs on the public and as such is
considered an exempt regulatory action
under E.O. 13771.

Paperwork Reduction Act

This final rule only extends the date
for the medical listings cited above, but
does not create any new or affect any

existing collections, or otherwise change
any content of the currently published
rules. Accordingly, it does not impose
any burdens under the Paperwork
Reduction Act, and does not require
further OMB approval.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-age, Survivors and disability
insurance, Reporting and recordkeeping
requirements, Social Security.

Andrew Saul,
Commissioner of Social Security.

For the reasons set out in the
preamble, we are amending appendix 1
to subpart P of part 404 of chapter III of
title 20 of the Code of Federal
Regulations as set forth below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

Subpart P—[Amended]

m 1. The authority citation for subpart P
of part 404 continues to read as follows:
Authority: Secs. 202, 205(a)—(b) and (d)—

(h), 216(i), 221(a) and (h)-(j), 222(c), 223,
225, and 702(a)(5) of the Social Security Act
(42 U.S.C. 402, 405(a)—(b) and (d)-(h), 416(i),
421(a) and (h)-(j), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189; sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

m 2. Amend appendix 1 to subpart P of
part 404 by revising items 2, 5, 6, 9, and
15 of the introductory text before Part A
to read as follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments

* * * * *
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2. Musculoskeletal System (1.00 and
101.00): February 4, 2022.

* * * * *

5. Cardiovascular System (4.00 and
104.00): February 4, 2022.

6. Digestive System (5.00 and 105.00):
February 4, 2022.

* * * * *

9. Skin Disorders (8.00 and 108.00):
February 4, 2022.

* * * * *

15. Immune System Disorders (14.00 and
114.00): February 4, 2022.
* * * * *
[FR Doc. 201925635 Filed 11-25-19; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 20
[TD 9884]
RIN 1545-B072

Estate and Gift Taxes; Difference in the
Basic Exclusion Amount

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations addressing the effect of
recent legislative changes to the basic
exclusion amount allowable in
computing Federal gift and estate taxes.
The final regulations will affect donors
of gifts made after 2017 and the estates
of decedents dying after 2025.

DATES:

Effective Date: These final regulations
are effective on and after November 26,
2019.

Applicability Date: For date of
applicability, see § 20.2010-1(f)(2).

FOR FURTHER INFORMATION CONTACT:
Deborah S. Ryan, (202) 317-6859 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

Section 11061 of the Tax Cuts and
Jobs Act, Public Law 115-97, 131 Stat.
2504 (2017) (TCJA) amended section
2010(c)(3) of the Internal Revenue Code
(Code) to provide that, for decedents
dying and gifts made after December 31,
2017, and before January 1, 2026, the
basic exclusion amount (BEA) is
increased by $5 million to $10 million
as adjusted for inflation (increased
BEA). On January 1, 2026, the BEA will
revert to $5 million as adjusted for
inflation.

This document contains amendments
to the Estate Tax Regulations (26 CFR

part 20) relating to the BEA described in
section 2010(c)(3) of the Code. On
November 23, 2018, a notice of
proposed rulemaking (proposed
regulations) under section 2010 (REG—
106706-18) was published in the
Federal Register (83 FR 59343). No
public hearing was requested or held.
Written or electronic comments
responding to the proposed regulations
were received. After consideration of all
the comments, this Treasury decision
adopts the proposed regulations with
certain revisions. Comments and
revisions to the proposed regulations are
discussed in the Summary of Comments
and Explanation of Revisions.

The final regulations adopt the special
rule provided in the proposed
regulations in cases where the portion of
the credit against the estate tax that is
based on the BEA is less than the sum
of the credit amounts attributable to the
BEA allowable in computing gift tax
payable within the meaning of section
2001(b)(2). In that case, the rule
provides that the portion of the credit
against the net tentative estate tax that
is attributable to the BEA is based upon
the greater of those two credit amounts.
The rule thus would ensure that the
estate of a decedent is not
inappropriately taxed with respect to
gifts that were sheltered from gift tax by
the increased BEA when made.

Summary of Comments and
Explanation of Revisions

1. Overview

Most commenters agreed that the
special rule would avoid an unfair
situation that otherwise could
effectively vitiate the statutory increase
in the BEA during the period January 1,
2018, through December 31, 2025
(increased BEA period). These
commenters also acknowledged that the
special rule would provide important
clarification for taxpayers. However, one
commenter suggested an alternate
approach and two others disputed the
regulatory authority to adopt the special
rule. Some commenters suggested
technical changes. All of the other
comments were requests for clarification
of the interaction of the special rule
with the inflation adjustments to the
BEA, the deceased spousal unused
exclusion (DSUE) amount, and the
generation-skipping transfer (GST) tax,
and requests for additional examples.
These comments are discussed in this
preamble.

2. Inflation Adjustments

Several commenters noted that the
example in the proposed regulations
does not reflect the annual inflation

adjustments to the BEA, and requested
clarification of the effect of those
adjustments on the application of the
special rule. The inflation adjustments
were not included in that example for
purposes of more simply illustrating the
special rule. However, by definition, the
term BEA refers to the amount of that
exclusion as adjusted for inflation, so
the Department of the Treasury
(Treasury Department) and the IRS agree
that examples including inflation
adjustments would be appropriate.
Accordingly, the examples in the final
regulations reflect hypothetical
inflation-adjusted BEA amounts.

One commenter requested
confirmation that under the special rule
a decedent does not benefit from the
increased BEA, including inflation
adjustments, to the extent it is in excess
of the amount of gifts the decedent
actually made, and agreed that this is
the appropriate interpretation of the
statute. Specifically, the increased BEA
as adjusted for inflation is a “use or
lose” benefit and is available to a
decedent who survives the increased
BEA period only to the extent the
decedent ‘“‘used” it by making gifts
during the increased BEA period. The
final regulations include Example 2 in
§20.2010-1(c)(2)(ii) to demonstrate that
the application of the special rule is
based on gifts actually made, and thus
is inapplicable to a decedent who did
not make gifts in excess of the date of
death BEA as adjusted for inflation.

Commenters also sought confirmation
that under the special rule a decedent
dying after 2025 will not benefit from
post-2025 inflation adjustments to the
BEA to the extent the decedent made
gifts in an amount sufficient to cause the
total BEA allowable in the computation
of gift tax payable to exceed the date of
death BEA as adjusted for inflation. This
is confirmed in Example 1 of § 20.2010—
1(c)(2)() of these final regulations. In
computing the estate tax, the BEA, in
effect, is applied first against the
decedent’s gifts as taxable gifts were
made. To the extent any BEA remains at
death, it is applied against the
decedent’s estate. Therefore, in the case
of a decedent who had made gifts in an
amount sufficient to cause the total BEA
allowable in the computation of gift tax
payable to equal or exceed the date of
death BEA as adjusted for inflation,
there is no remaining BEA available to
be applied to reduce the estate tax. The
special rule does not change the five-
step estate tax computation required
under sections 2001 and 2010 of the
Code or the fact that, under that
computation, only the credit that
remains after computing gift tax payable
may be applied against the estate tax.
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One commenter recommended that,
where the BEA allowable in computing
gift tax payable exceeds the date of
death BEA including inflation
adjustments, the special rule should
permit the use of a BEA equal to the
sum of the BEA allowable in computing
gift tax payable and the post-2025
inflation adjustments. For the reasons
discussed in the preceding paragraphs,
this recommendation is inconsistent
with the unified gift and estate tax
statutes. If the BEA allowable in
computing gift tax payable exceeds the
date of death BEA as adjusted for
inflation, under the special rule, the
inflation adjustments already have been
allowable against taxable gifts and it
would be inconsistent with the estate
tax statute to allow them again against
the estate tax.

3. DSUE

Several commenters asked for
confirmation that, even if the amount of
BEA that is allowable under section
2010(c)(3) of the Code decreases after
2025, a DSUE amount elected during the
increased BEA period will not be
reduced as a result of the sunset of the
increased BEA. Section 2010(c)(4)
defines the DSUE amount as the lesser
of the BEA or the unused portion of the
deceased spouse’s applicable exclusion
amount (AEA) at death. The regulations
in §§ 20.2010-1(d)(4) and 20.2010—
2(c)(1) confirm that the reference to BEA
is to the BEA in effect at the time of the
deceased spouse’s death, rather than the
BEA in effect at the death of the
surviving spouse. A DSUE election
made on the deceased spouse’s estate
tax return allows the surviving spouse
to take into account the deceased
spouse’s DSUE amount as part of the
surviving spouse’s AEA. Section
2010(c)(5); § 20.2010-2(a). AEA is the
sum of the DSUE amount and the BEA.
Section 2010(c)(2). A decrease in the
BEA after 2025 will reduce the
surviving spouse’s AEA only to the
extent that it is based upon the BEA, but
not to the extent that it is based on the
DSUE amount. Therefore, the sunset of
(or any other decrease in) the increased
BEA has no impact on the existing
DSUE rules and the existing regulations
governing DSUE continue to apply.
Examples 3 and 4 of § 20.2010-
1(c)(2)(iii) and (iv), respectively, of these
final regulations address this situation.
The examples demonstrate that, if a
spouse dies during the increased BEA
period, and the deceased spouse’s
executor makes the portability election,
the surviving spouse’s AEA includes the
full amount of the DSUE that is based
on the deceased spouse’s increased
BEA. This DSUE amount is available to

offset the surviving spouse’s transfer tax
liability regardless of when the transfers
are made, whether during or after the
increased BEA period.

4. BEA Computations

Several commenters raised questions
concerning the calculation of the credit
amount solely attributable to the BEA in
computing gift tax payable where the
AEA upon which the credits are based
consists of amounts other than the BEA.
In response to these comments, the final
regulations clarify how to determine the
extent to which a credit allowable in
computing gift tax payable is based
solely on the BEA. First, the credit may
not exceed that amount necessary to
reduce the gift tax for that calendar
period to zero. Second, any DSUE
amount available to the decedent for
that calendar period is deemed to be
applied to the decedent’s gifts before
any of the decedent’s BEA is applied to
those gifts. This is consistent with the
existing ordering rule concerning the
application of DSUE to a given transfer.
See §§ 20.2010-3(b) and 25.2505-2(h).
Third, in a calendar period in which the
AEA allowable with regard to gifts made
during that period includes both DSUE
and BEA, the allowable BEA may not
exceed that necessary to reduce the
tentative gift tax to zero after the
application of the DSUE amount.
Fourth, in a calendar period in which
the AEA allowable with regard to gifts
made during that period includes both
DSUE and BEA, the portion of the credit
based solely on the BEA for that period
is that which corresponds to the result
of dividing the BEA allocable to those
gifts by the AEA allocable to those gifts.
Example 4 of § 20.2010-1(c)(2)(iv) of
these final regulations addresses the
application of the DSUE ordering rule as
well as the computation of the credit
based solely on the BEA in a calendar
period in which the transfer exhausts
the remaining DSUE amount with the
result that the BEA is also allowable.

A commenter requested an example
involving a taxable estate that exceeds
the available exclusion amount. Each of
Examples 2, 3, and 4 of § 20.2010—
1(c)(2)(ii), (iii) and (iv), respectively, of
these final regulations contemplates that
the decedent’s estate potentially is
taxable, and identifies the exclusion
amounts upon which the credit against
the tentative estate tax is based.

A commenter suggested that examples
be provided regarding the computation
of the gift tax on gifts made during the
increased BEA period and after the
sunset of that period. The computation
of the gift tax in both situations was
discussed in detail in the preamble to
the proposed regulations. See part V.2,

Effect of Increase in BEA on the Gift
Tax, and part V.4., Effect of Decrease in
BEA on the Gift Tax, in the Background
section of the proposed regulations.
That discussion concludes that the
existing seven-step gift tax computation
required under sections 2502 and 2505
of the Code appropriately applies in the
case of both increases and decreases in
the BEA. Accordingly, there is nothing
that needs to be changed in the gift tax
computation and thus, no need for gift
tax examples.

Some commenters suggested a BEA
ordering rule, similar to that for DSUE,
under which the increase in the BEA
during the increased BEA period over
the BEA in effect in 2017 (base BEA) is
deemed to be allowable against gifts
before the base BEA. They posited that
this would allow donors to utilize the
increase in the BEA without being
deemed to have utilized the base BEA,
so that the base BEA would remain
available for transfers made after 2025.
Specifically, a $5 million gift made
during the increased BEA period would
use the temporary increase in the BEA
and preserve or “‘bank” the base BEA of
$5 million so as to be available after
2025 for either gift or estate tax
purposes. This suggestion was not
adopted for several reasons. First, it is
inconsistent with the sunset of the
increased BEA in that it, in effect,
would extend the availability of the
increased BEA beyond 2025. As
discussed in section 2 of this Summary
of Comments and Explanation of
Revisions, Inflation Adjustments, the
increased BEA is a ““use or lose”” benefit
that is available only during the
increased BEA period. Second, it is
inconsistent with the cumulative
structure of the unified transfer tax
regime. Under that regime, the BEA in
effect for a particular year is the
exclusion allowable for cumulative
purposes—that is, for all prior taxable
gifts and the current gift or taxable
estate. In the case of a donor or decedent
who made prior gifts in an amount at
least equal to the post-2025 exclusion
amount in effect in the year of the
current gift or death, there is no
remaining BEA available to be applied.
Finally, as is explained in the preamble
to the proposed regulations, the existing
seven-step gift tax computation required
under sections 2502 and 2505 of the
Code appropriately adjusts for gifts
made in an earlier period during which
the BEA differed from the BEA in effect
for a current gift. The suggested BEA
ordering rule would create the same sort
of problem these final regulations are
designed to correct.
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5. GST Tax

Several commenters asked for
confirmation that, during the increased
BEA period, donors may make late
allocations of the increase in GST
exemption to inter vivos trusts created
prior to 2018.1 An increase in the BEA
correspondingly increases the GST tax
exemption, which is defined by
reference to the BEA. Section 2631(c).
The effect of the increased BEA on the
GST tax is beyond the scope of this
rulemaking.

A commenter requested confirmation
and examples showing that allocations
of the increased GST exemption made
during the increased BEA period
(whether to transfers made before or
during that period) will not be reduced
as a result of the sunset of the increased
BEA. There is nothing in the statute that
would indicate that the sunset of the
increased BEA would have any impact
on allocations of the GST exemption
available during the increased BEA
period. However, this request is beyond
the scope of this project.

6. Anti-Abuse Rule

A commenter recommended
consideration of an anti-abuse provision
to prevent the application of the special
rule to transfers made during the
increased BEA period that are not true
inter vivos transfers, but rather are
treated as testamentary transfers for
transfer tax purposes. Examples include
transfers subject to a retained life estate
or other retained powers or interests,
and certain transfers within the purview
of chapter 14 of subtitle B of the Code.
The purpose of the special rule is to
ensure that bona fide inter vivos
transfers are not subject to inconsistent
treatment for estate tax purposes.
Arguably, the possibility of inconsistent
treatment does not arise with regard to
transfers that are treated as part of the
gross estate for estate tax purposes,
rather than as adjusted taxable gifts. An
anti-abuse provision could except from
the application of the special rule
transfers where value is included in the
donor’s gross estate at death. Although
the Treasury Department and the IRS
agree that such a provision is within the
scope of the regulatory authority granted
in section 2001(g)(2), such an anti-abuse
provision would benefit from prior
notice and comment. Accordingly, this
issue will be reserved to allow further
consideration of this comment.

1See Joint Comm. on Taxation, JCS-1-18,
“General Explanation of Public Law 115-97,” 89
(2018), indicating that a late allocation of GST
exemption (increased by the increase in the BEA)
may be made during the increased BEA period.

7. Regulatory Authority

Two commenters suggested that the
special rule would exceed the scope of
the authority granted by Congress. They
stated that the impact of the rule is on
the estates of decedents dying after the
sunset of the increased BEA period.
They suggested that the rule would
violate the reconciliation rules under
which the TCJA was passed because it
would increase the impact on the deficit
beyond 2025, and therefore could not
have been what Congress intended in
the grant of regulatory authority. They
also suggested that the avoidance of an
estate tax that recaptures gift tax on
sheltered gifts could not have been what
Congress intended because they
interpret the TCJA revenue estimates as
showing that the recapture of that gift
tax was contemplated. In short, these
commenters suggested that Congress
was concerned with the treatment of
transfers made before January 1, 2026,
but not with those made after December
31, 2025.

As explained in the following
paragraphs, these suggestions are
inconsistent with section 2001(g), which
addresses the effect of changes in tax
rates and exclusion amounts on the
computation of the estate tax. Moreover,
they are also inconsistent with the plain
language of section 2001(g)(2), which
addresses circumstances that can occur
only after December 31, 2025.

What is now section 2001(g)(1) of the
Code was added by the Tax Relief,
Unemployment Insurance
Reauthorization, and Job Creation Act of
2010, Public Law 111-312, 124 Stat.
3296 (2010) (TRUIRJCA). Section 302(a)
of TRUIRJCA raised the exclusion
amount to $5 million, as adjusted for
inflation, and reduced the maximum tax
rate from 45 to 35 percent. Section
302(d)(1)(B) of TRUIRJCA,
“Modifications of Estate and Gift Taxes
to Reflect Differences in Credit
Resulting From Different Tax Rates,”
added section 2001(g) to the Code. The
effect of section 2001(g) is to treat the
post-1976 taxable gifts and the taxable
estate consistently by applying the same
tax rate, regardless of whether the
transfer occurred during life or at death.
This consistency is achieved by using
one tax rate to determine not only the
gift and estate tax liabilities, but also the
credit against the estate tax and against
all prior gift taxes. This is the case
regardless of whether rates have
increased or decreased.

Section 2001(g)(2) of the Code was
added by the TCJA. Section 11061 of the
TCJA raised the BEA to $10 million, as
adjusted for inflation, for transfers after
December 31, 2017, and before January

1, 2026. The TCJA then provided that
the BEA reverts to $5 million, as
adjusted for inflation, for transfers after
December 31, 2025. The addition of
section 2001(g)(2) was a conforming
amendment to the estate tax. H. Conf.
Rept. 115-466, 115th Cong., 1st sess.
316 (Dec. 15, 2017). Under current law,
the first change in the BEA to which
section 2001(g)(2) could be applicable is
the decrease to $5 million, as adjusted
for inflation, on January 1, 2026.

As explained in the preamble to the
proposed regulations, a decrease in the
BEA has the potential to cause the
imposition of estate tax on gifts that
were sheltered from gift tax by the
higher BEA in effect when the gifts were
made. Again, under current law, this
can occur only after December 31, 2025,
when the BEA reverts to $5 million, as
adjusted for inflation, as a result of the
sunset of the increased BEA.

The impact of the sunset of the
increased BEA as of January 1, 2026,
was precisely the situation Congress
wished to have addressed when it made
the explicit grant of regulatory authority
under section 2001(g)(2) and, further,
the purpose of that grant was to
authorize a regulatory rule to ensure
that there will be no imposition of estate
tax on inter vivos gifts that were
sheltered from gift tax by the increased
BEA in effect when the gifts were made.
Indeed, prior legislative efforts to
address the effect of anticipated
reductions in the exclusion amount
have proposed various approaches to
produce the same result. See the
Sensible Estate Tax Act of 2011, H.R.
3467, 112th Cong., 1st sess. section 2(c)
(2011) (amending section 2001(g) to
address a proposed reduction in the
exclusion amount from $5 million to $1
million); and the Middle Class Tax Cut
Act, S. 3393, 112th Cong., 2nd sess.
section 201(b) (2012) (adding section
2001(h) to address a proposed reduction
in the exclusion amount from $5 million
to $3.5 million). As explained in
“General Explanation of Public Law
115-97" (TCJA Bluebook),

Because the increase in the basic exclusion
amount does not apply for estates of
decedents dying after December 31, 2025, it
is expected that this guidance will prevent
the estate tax computation under section
2001(g) from recapturing, or “‘clawing back,”
all or a portion of the benefit of the increased
basic exclusion amount used to offset gift tax
for certain decedents who make taxable gifts
between January 1, 2018, and December 31,
2025, and die after December 31, 2025.

Joint Comm. on Taxation, JCS—1-18,
“General Explanation of Public Law
115-97,” 89 (2018). One commenter
disputes the TCJA Bluebook explanation
as an indication that the grant of
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regulatory authority was to prevent this
“clawback” on the basis of the fact that
the Bluebook was not published until
almost one year after the enactment of
the TCJA. The Treasury Department and
the IRS consider the TCJA Bluebook’s
explanation of the grant of regulatory
authority to be an accurate reflection of
Congressional intent.

Finally, one commenter said that the
special rule is based on the “flawed
assumption” that such “clawback”
would constitute double taxation. The
commenter said that the gift and estate
taxes are two different taxes, even
though cumulative, and thus subjecting
the same inter vivos transfer to both
taxes would not be double taxation. The
Treasury Department and the IRS
disagree with this proposition. The gift
and estate taxes are subject to a unified
structure that ensures that a transfer is
taxed only once, regardless of whether
that transfer ultimately is treated as an
inter vivos transfer or as a testamentary
transfer. Indeed, the way in which the
estate tax statute addresses prior gifts
included in the gross estate makes it
clear that a single transfer is to be taxed
only once.

In sum, section 2001(g) is directed to
the consequences of changing tax rates
and decreasing exclusion amounts on
the computation of the estate tax. In the
absence of section 2001(g)(1), a change
in tax rates could subject post-1976
taxable gifts and the taxable estate to
different rates, which could adversely
impact the amount of credit available
against the estate tax. In the absence of
the special rule implementing the
directions in section 2001(g)(2), a
decrease in the exclusion amount could
have the effect of understating the gift
tax payable on post-1976 gifts, with the
result that estate tax would be imposed
on gifts that were sheltered from tax
when made by the increased BEA.
Under current law, a decrease in the
exclusion amount cannot occur until
after December 31, 2025. This is the
period to which section 2001(g)(2) is
directed. Accordingly, the special rule is
well within the scope of the regulatory
authority and accurately reflects the
purpose of that authority.

8. Alternate Approach

Another commenter, although
supportive of the goal of the special
rule, objected to the special rule, saying
that the rule would eliminate the benefit
of some post-2025 inflation adjustments.
The commenter proposed an alternative
rule designed to preserve the
availability of those inflation
adjustments. Each point will be
addressed in turn.

As previously discussed, under the
special rule, the post-2025 inflation
adjustments provide no additional
benefits to the decedent until the post-
2025 BEA, as adjusted for inflation,
exceeds the amount of the BEA
previously allowable to shelter gifts
from gift tax. The commenter pointed
out that, under current law, inflation
adjustments to the BEA that become
effective after a gift was made are
available against the tax on subsequent
gifts or the taxable estate, even if the full
amount of the BEA at the time of the
prior gift was allowable against the gift
tax on that gift. The commenter
questioned why this should not
continue to be the case after 2025.
Although it is true that subsequent
inflation adjustments are available to
the taxpayer in later years, a reduction
in the BEA creates a very different
situation that justifies a different result.
In that case, which is the focus of the
special rule, the statute provides that,
on January 1, 2026, the BEA is reset at
a reduced amount. While that amount
will be subject to annual inflation
adjustments, the usual rules will
continue to apply. Specifically,
exemption that shelters gifts during life
is not available on death. Thus, if the
amount of BEA allowable during life
exceeds the date of death BEA, there is
no remaining BEA available to the
decedent’s estate, even though the BEA
at death includes post-2025 inflation
adjustments. Thus, the special rule does
not eliminate the benefit of the post-
2025 inflation adjustments; however,
neither does it change the fact that the
credit based on the BEA may be applied
only once.

The commenter suggested an
alternative rule under which the
computation of gift tax payable to be
applied after 2025 instead would be
based on the BEA as if the BEA’s
temporary increase to $10 million had
never been enacted. By treating a
portion of the increased BEA period
gifts as taxable, the commenter’s
proposal increases gift tax payable to
free up a credit based on the post-2025
inflation adjustments for use against the
estate tax. In support of this approach,
the commenter cites the language of the
sunset provision of the Economic
Growth and Tax Relief Reconciliation
Act of 2001 (EGTRRA), Public Law 107—
16, 115 Stat. 38, 150 (2001). Section
901(b) of EGGTRA provides, in part,
that the Code shall be applied after the
expiration of the increased exclusion
amount as if the increased exclusion
amount “had never been enacted.”

Finally, the commenter questioned
the choice of the special rule as being
administrable, but acknowledged that

the commenter’s alternative rule would
require changes to the computation of
the gift tax as well as the estate tax.

The commenter’s alternative rule was
not adopted for several reasons. First,
the plain language that Congress used in
section 2001(g)(2)(B) directs that the
BEA to be used in computing gift tax
payable is the historical one, the one
“applicable with respect to any gifts
made by the decedent.” Congress did
not use the “had never been enacted”
language in section 2001(g)(2). Second,
the suggestion is inconsistent with the
treatment of the credit in the unified gift
and estate tax regime. The credit is
applied first against the gift tax as gifts
are made, and then, to the extent any
credit remains at death, against the
estate tax. To the extent that the credit
that sheltered the decedent’s gifts from
gift tax exceeds the credit available at
death, including any post-2025 inflation
adjustments, the decedent already has
had the benefit of the credit available at
death—specifically, an amount equal to
the post-2025 inflation adjustments
already has been allowed in computing
the gift tax. The pre-2026 BEA based
credit and the post-2025 BEA based
credit are not two separate credits;
rather, they are the same credit, whose
maximum amount is reduced after 2025.
Once the cumulative value of taxable
gifts has exceeded a particular amount
of credit, that amount of credit has been
used and is no longer available. Finally,
as a policy matter and in general terms,
the statutory estate tax computation is
designed to impose a 40 percent tax on
the taxable estate of a decedent who has
fully exhausted the available credit by
gifts made during life. This is true
regardless of whether the gifts were
sheltered from gift tax by the increased
BEA. That result is achieved by the
approach of the special rule in these
final regulations, but would not be
achieved by the approach recommended
by the commenter. By treating a portion
of the increased BEA period gifts as
taxable despite the fact that they were
not subjected to tax, the commenter’s
proposal would overstate gift tax
payable. The result would be an
understatement of the estate tax.

9. Applicability Date

Sections 7805(b)(1)(A) and (B) of the
Code generally provide that no
temporary, proposed, or final regulation
relating to the internal revenue laws
may apply to any taxable period ending
before the earliest of (A) the date on
which such regulation is filed with the
Federal Register; or (B) in the case of a
final regulation, the date on which a
proposed or temporary regulation to
which the final regulation relates was
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filed with the Federal Register. Section
7805(b)(7) provides that the Secretary
may provide for any taxpayer to elect to
apply any regulation before the dates
specified in section 7805(b)(1).

Consistent with section 7805(b)(1)(A),
these final regulations apply to estates
of decedents dying on and after
November 26, 2019. Consistent with
section 7805(b)(7), paragraph (e)(3) of
these final regulations may be applied
by estates of decedents dying after
December 31, 2017, and before
November 26, 2019. In the interest of
clarity, a cross-reference has been added
addressing the basic exclusion amount
applicable to estates of decedents dying
after June 11, 2015, and before January
1, 2018.

Special Analyses

These final regulations are not subject
to review under section 6(b) of
Executive Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), it is hereby
certified that these final regulations will
not have a significant economic impact
on a substantial number of small
entities. These final regulations will
affect donors of gifts made after 2017
and the estates of decedents dying after
2017, and implement an increase in the
amount that is excluded from gift and
estate tax. Neither an individual nor the
estate of a deceased individual is a
small entity within the meaning of 5
U.S.C. 601(6). Accordingly, a regulatory
flexibility analysis is not required.

Pursuant to section 7805(1) of the
Internal Revenue Code, the notice of
proposed rulemaking preceding these
final regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business, and no
comments were received.

Drafting Information

The principal author of these final
regulations is Deborah S. Ryan, Office of
the Associate Chief Counsel
(Passthroughs and Special Industries).
Other personnel from the Treasury
Department and the IRS participated in
their development.

Statement of Availability of IRS
Documents

Notice 2017-15 is published in the
Internal Revenue Bulletin and is
available from the Superintendent of
Documents, U.S. Government
Publishing Office, Washington, DC

20402, or by visiting the IRS website at
http://www.irs.gov.

List of Subjects in 26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 20 is
amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

m Par. 1. The authority citation for part
20 is amended by revising the entry for
§20.2010-1 to read in part as follows:

Authority: 26 U.S.C. 7805.

* * * * *

Section 20.2010-1 also issued under 26
U.S.C. 2001(g](2) and 26 U.S.C. 2010(c)(6).

* * * * *

m Par. 2. Section 20.2010-0 is amended
by redesignating the entries for
§20.2010-1(c) through (e) as entries (d)
through (f), respectively, and adding a
new entry for § 20.2010-1(c) to read as
follows:

§20.2010-0 Table of contents.

* * * * *

§20.2010-1 Unified credit against estate
tax; in general.

* * * * *

(c) Special rule in the case of a
difference between the basic exclusion
amount applicable to gifts and that
applicable at the donor’s date of death.

* * * * *
m Par. 3. Section 20.2010-1 is amended
by:

m 1. In the final sentence of paragraph
(a), removing “paragraph (d)(1)” and
adding ““paragraph (e)(1)” in its place;
m 2. Redesignating paragraphs (c)
through (e) as paragraphs (d) through (f),
respectively;
m 3. Adding a new paragraph (c); and
m 4. Revising newly redesignated
paragraphs (e)(3) and (f).

The addition and revisions read as
follows:

§20.2010-1 Unified credit against estate
tax; in general.
* * * * *

(c) Special rule in the case of a
difference between the basic exclusion
amount applicable to gifts and that
applicable at the donor’s date of death.
Changes in the basic exclusion amount
that occur between the date of a donor’s
gift and the date of the donor’s death
may cause the basic exclusion amount
allowable on the date of a gift to exceed
that allowable on the date of death. If
the total of the amounts allowable as a

credit in computing the gift tax payable
on the decedent’s post-1976 gifts, within
the meaning of section 2001(b)(2), to the
extent such credits are based solely on
the basic exclusion amount as defined
and adjusted in section 2010(c)(3),
exceeds the credit allowable within the
meaning of section 2010(a) in
computing the estate tax, again only to
the extent such credit is based solely on
such basic exclusion amount, in each
case by applying the tax rates in effect
at the decedent’s death, then the portion
of the credit allowable in computing the
estate tax on the decedent’s taxable
estate that is attributable to the basic
exclusion amount is the sum of the
amounts attributable to the basic
exclusion amount allowable as a credit
in computing the gift tax payable on the
decedent’s post-1976 gifts.

(1) Computational rules. For purposes
of this paragraph (c):

(i) In determining the amounts
allowable as a credit:

(A) The amount allowable as a credit
in computing gift tax payable for any
calendar period may not exceed the
tentative tax on the gifts made during
that period (section 2505(c)); and

(B) The amount allowable as a credit
in computing the estate tax may not
exceed the net tentative tax on the
taxable estate (section 2010(d)).

(ii) In determining the extent to which
an amount allowable as a credit in
computing gift tax payable is based
solely on the basic exclusion amount:

(A) Any deceased spousal unused
exclusion (DSUE) amount available to
the decedent is deemed to be applied to
gifts made by the decedent before the
decedent’s basic exclusion amount is
applied to those gifts (see §§20.2010-
3(b) and 25.2505-2(b));

(B) In a calendar period in which the
applicable exclusion amount allowable
with regard to gifts made during that
period includes amounts other than the
basic exclusion amount, the allowable
basic exclusion amount may not exceed
that necessary to reduce the tentative
gift tax to zero; and

(C) In a calendar period in which the
applicable exclusion amount allowable
with regard to gifts made during that
period includes amounts other than the
basic exclusion amount, the portion of
the credit based solely on the basic
exclusion amount is that which
corresponds to the result of dividing the
basic exclusion amount allocable to
those gifts by the applicable exclusion
amount allocable to those gifts.

(iii) In determining the extent to
which an amount allowable as a credit
in computing the estate tax is based
solely on the basic exclusion amount,
the credit is computed as if the
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applicable exclusion amount were
limited to the basic exclusion amount.

(2) Examples. All basic exclusion
amounts include hypothetical inflation
adjustments. Unless otherwise stated, in
each example the decedent’s date of
death is after 2025.

(i) Example 1. Individual A (never married)
made cumulative post-1976 taxable gifts of
$9 million, all of which were sheltered from
gift tax by the cumulative total of $11.4
million in basic exclusion amount allowable
on the dates of the gifts. The basic exclusion
amount on A’s date of death is $6.8 million.
A was not eligible for any restored exclusion
amount pursuant to Notice 2017-15. Because
the total of the amounts allowable as a credit
in computing the gift tax payable on A’s post-
1976 gifts (based on the $9 million of basic
exclusion amount used to determine those
credits) exceeds the credit based on the $6.8
million basic exclusion amount allowable on
A’s date of death, this paragraph (c) applies,
and the credit for purposes of computing A’s
estate tax is based on a basic exclusion
amount of $9 million, the amount used to
determine the credits allowable in computing
the gift tax payable on A’s post-1976 gifts.

(ii) Example 2. Assume that the facts are
the same as in Example 1 of paragraph
(c)(2)() of this section except that A made
cumulative post-1976 taxable gifts of $4
million. Because the total of the amounts
allowable as a credit in computing the gift tax
payable on A’s post-1976 gifts is less than the
credit based on the $6.8 million basic
exclusion amount allowable on A’s date of
death, this paragraph (c) does not apply. The
credit to be applied for purposes of
computing A’s estate tax is based on the $6.8
million basic exclusion amount as of A’s date
of death, subject to the limitation of section
2010(d).

(iii) Example 3. Individual B’s predeceased
spouse, G, died before 2026, at a time when
the basic exclusion amount was $11.4
million. C had made no taxable gifts and had
no taxable estate. C’s executor elected,
pursuant to § 20.2010-2, to allow B to take
into account C’s $11.4 million DSUE amount.
B made no taxable gifts and did not remarry.
The basic exclusion amount on B’s date of
death is $6.8 million. Because the total of the
amounts allowable as a credit in computing
the gift tax payable on B’s post-1976 gifts
attributable to the basic exclusion amount
(zero) is less than the credit based on the
basic exclusion amount allowable on B’s date
of death, this paragraph (c) does not apply.
The credit to be applied for purposes of
computing B’s estate tax is based on B’s $18.2
million applicable exclusion amount,
consisting of the $6.8 million basic exclusion
amount on B’s date of death plus the $11.4
million DSUE amount, subject to the
limitation of section 2010(d).

(iv) Example 4. Assume the facts are the
same as in Example 3 of paragraph (c)(2)(iii)
of this section except that, after C’s death and
before 2026, B makes taxable gifts of $14
million in a year when the basic exclusion
amount is $12 million. B is considered to
apply the DSUE amount to the gifts before
applying B’s basic exclusion amount. The
amount allowable as a credit in computing

the gift tax payable on B’s post-1976 gifts for
that year ($5,545,800) is the tax on $14
million, consisting of $11.4 million in DSUE
amount and $2.6 million in basic exclusion
amount. This basic exclusion amount is 18.6
percent of the $14 million exclusion amount
allocable to those gifts, with the result that
$1,031,519 (0.186 x $5,545,800) of the
amount allowable as a credit for that year in
computing gift tax payable is based solely on
the basic exclusion amount. The amount
allowable as a credit based solely on the
basic exclusion amount for purposes of
computing B’s estate tax ($2,665,800) is the
tax on the $6.8 million basic exclusion
amount on B’s date of death. Because the
portion of the credit allowable in computing
the gift tax payable on B’s post-1976 gifts
based solely on the basic exclusion amount
($1,031,519) is less than the credit based
solely on the basic exclusion amount
($2,665,800) allowable on B’s date of death,
this paragraph (c) does not apply. The credit
to be applied for purposes of computing B’s
estate tax is based on B’s $18.2 million
applicable exclusion amount, consisting of
the $6.8 million basic exclusion amount on
B’s date of death plus the $11.4 million
DSUE amount, subject to the limitation of
section 2010(d).

(3) [Reserved]

(e] R

(3) Basic exclusion amount. Except to
the extent provided in paragraph
(e)(3)(iii) of this section, the basic
exclusion amount is the sum of the
amounts described in paragraphs
(e)(3)(i) and (ii) of this section.

(i) For any decedent dying in calendar
year 2011 or thereafter, $5,000,000; and

(ii) For any decedent dying after
calendar year 2011 and before calendar
year 2018, $5,000,000 multiplied by the
cost-of-living adjustment determined
under section 1(f)(3) for the calendar
year of the decedent’s death by
substituting “calendar year 2010” for
“calendar year 1992” in section
1(f)(3)(B) and by rounding to the nearest
multiple of $10,000. For any decedent
dying after calendar year 2017,
$5,000,000 multiplied by the cost-of-
living adjustment determined under
section 1(f)(3) for the calendar year of
the decedent’s death by substituting
“calendar year 2010” for “calendar year
2016” in section 1(f)(3)(A)(ii) and
rounded to the nearest multiple of
$10,000.

(iii) For any decedent dying after
calendar year 2017, and before calendar
year 2026, paragraphs (e)(3)(i) and (ii) of
this section will be applied by
substituting “$10,000,000” for
“$5,000,000.”

(f) Applicability dates—(1) In general.
Except as provided in paragraph (f)(2) of
this section, this section applies to the
estates of decedents dying after June 11,

2015. For the rules applicable to estates
of decedents dying after December 31,
2010, and before June 12, 2015, see
§20.2010-1T, as contained in 26 CFR
part 20, revised as of April 1, 2015.

(2) Exceptions. Paragraphs (c) and
(e)(3) of this section apply to estates of
decedents dying on and after November
26, 2019. However, paragraph (e)(3) of
this section may be applied by estates of
decedents dying after December 31,
2017, and before November 26, 2019.
For the explanation of the basic
exclusion amount applicable to estates
of decedents dying after June 11, 2015,
and before January 1, 2018, see
§20.2010-1(d)(3), as contained in 26
CFR part 20, revised as of April 1, 2019.

§20.2010-3 [Amended]

m Par. 4. Section 20.2010-3 is amended
by removing “§20.2010-1(d)(5)”
wherever it appears and adding in its
place “§20.2010-1(e)(5)”.

Sunita Lough,

Deputy Commissioner for Services and
Enforcement.

Approved: November 12, 2019.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2019-25601 Filed 11-22-19; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF EDUCATION

34 CFR Parts 674, 682, and 685
RIN 1840-AD48
[Docket ID ED-2019-FSA-0115]

Total and Permanent Disability
Discharge of Loans Under Title IV of
the Higher Education Act

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Interim final regulations.

SUMMARY: The Department of Education
(Department) issues these interim final
regulations to amend and update the
regulations for total and permanent
disability student loan discharge for
veterans by removing administrative
burdens that may have prevented at
least 20,000 totally and permanently
disabled veterans from obtaining
discharges of their student loans, as the
law provides. These barriers create
significant and unnecessary hardship
for these veterans. Removing these
barriers is a matter of pressing national
concern. Although the Department
construes its interim final rulemaking
power narrowly, under these
circumstances the Department finds
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good cause to implement the rule
immediately.

DATES: These regulations are effective
July 1, 2020.

Implementation date: For the
implementation date of these regulatory
changes, see the Implementation Date of
These Regulations section of this
document.

We must receive your comments on or
before January 27, 2020.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments submitted by fax or by email
or those submitted after the comment
period. To ensure that we do not receive
duplicate copies, please submit your
comments only once. In addition, please
include the Docket ID at the top of your
comments.

If you are submitting comments
electronically, we strongly encourage
you to submit any comments or
attachments in Microsoft Word format.
If you must submit a comment in Adobe
Portable Document Format (PDF), we
strongly encourage you to convert the
PDF to print-to-PDF format or to use
some other commonly used searchable
text format. Please do not submit the
PDF in a scanned format. Using a print-
to-PDF format allows the Department to
electronically search and copy certain
portions of your submissions.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “Help.”

e Postal Mail, Commercial Delivery,
or Hand Delivery: The Department
strongly encourages commenters to
submit their comments electronically.
However, if you mail or deliver your
comments, address them to Robert King,
U.S. Department of Education, 400
Maryland Ave. SW, Washington, DC
20202.

Privacy Note: The Department’s
policy is to make comments received
from members of the public available for
public viewing on the Federal
eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should include in their
comments only information that they
wish to make publicly available.

FOR FURTHER INFORMATION CONTACT:
Robert King, U.S. Department of
Education, Office of Postsecondary
Education, 400 Maryland Avenue SW,
Washington, DC 20202—2241.

Telephone: (202) 453—6914. Email:
robert.king@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service, toll free, at 1-800-877-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or compact disc) on request
to the contact person listed in this
section.

SUPPLEMENTARY INFORMATION:

Implementation Date of These
Regulations: These regulations are
effective on July 1, 2020. Section 482(c)
of the HEA requires that regulations
affecting programs under title IV of the
HEA be published in final form by
November 1, prior to the start of the
award year (July 1) to which they apply.
However, that section also permits the
Secretary to designate any regulation as
one that an entity subject to the
regulations may choose to implement
earlier, as well as the conditions for
early implementation.

The Secretary is exercising her
authority under section 482(c) of the
HEA to designate the regulatory changes
to parts 674, 682, and section 685.213 of
the Code of Federal Regulations,
included in this document, for early
implementation effective immediately
for the reasons set forth in the
Summary, Background, and Need for
Regulatory Action sections included in
this document. Under this rule, eligible
veterans who do not opt out of receiving
a discharge will receive one.

Invitation to Comment:

Although the Secretary has decided to
issue these final regulations without
first publishing proposed regulations for
public comment, we are interested in
whether you think we should make any
changes in these regulations. We invite
your comments. We will consider these
comments in determining whether to
revise the regulations.

To ensure that your comment has
maximum effect, we urge you to clearly
identify the specific section or sections
of the proposed regulations that your
comment addresses, and provide
relevant information and data whenever
possible, even when there is no specific
solicitation of data and other supporting
materials in the request for comment.
We also urge you to arrange your
comments in the same order as the
regulations. Please do not submit a
comment that is outside the scope of
this notice of interim final regulations
(IFR).

We invite you to assist us in
complying with the specific
requirements of Executive Orders 12866

and 13563 and their overall requirement
of reducing regulatory burden that
might result from these regulations.
Please let us know of any further ways
we could reduce potential costs or
increase potential benefits while
preserving the effective and efficient
administration of the Department’s
programs and activities.

During and after the comment period,
you may inspect all public comments
about the regulations by accessing
regulations.gov. You may also inspect
the comments in person at 400
Maryland Ave. SW, Washington, DC,
between 8:30 a.m. and 4:00 p.m.,
Eastern Time, Monday through Friday
of each week except Federal holidays.
To schedule a time to inspect
comments, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for the regulations. To schedule
an appointment for this type of
accommodation or auxiliary aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

Background:

Congress has authorized the discharge
of student loans made pursuant to Title
IV of the Higher Education Act of 1965,
as amended (HEA), due to the
borrower’s total and permanent
disability. 20 U.S.C. 1087(a),
1087¢e(a)(1), and 1087dd(c)(1)(F).

For veterans, Congress has
specifically authorized total and
permanent disability discharge if the
Department of Veterans Affairs (VA) has
determined that the veteran is
unemployable due to a service-
connected disability. 20 U.S.C.
1087(a)(2), 1087e(a)(1), and
1087dd(c)(1)(F)(iv). The Secretary has
promulgated regulations governing the
total and permanent disability discharge
process for veterans. See 34 CFR
674.61(c), 682.402(c)(9), and 685.213(c).
At the time these regulations were
promulgated, the Department did not
obtain information directly from the VA,
and therefore required the eligible
veteran to submit an application and
supporting documentation from the VA
to receive student loan discharge.
However, in 2018 the Department enter
into a data sharing agreement with the
VA to retrieve the necessary information
directly from the VA. As such, the
application is an unnecessary
administrative barrier, which the
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Department believes may have
prevented more than 20,000 disabled
veterans from obtaining the student loan
discharge that they are by law entitled
to receive.

Despite streamlining the application
process, it continues to be a barrier that
creates significant and unnecessary
hardship for our disabled veterans.
Consequently, removing these barriers is
a pressing problem of national concern.
For example, Congress directed the
Secretary to take additional actions to
automate the total and permanent
disability discharge application process
for eligible veterans. S. Rep. No. 115—
150, at 182 (2017). The Attorneys
General of more than 50 States and
territories wrote to encourage the
Department to remove administrative
barriers so that veterans are able to
receive loan discharge. Letter from
National Association of Attorneys
General to the Honorable Betsy DeVos,
U.S. Secretary of Education (May 24,
2019). Finally, the President has
directed the Secretary to facilitate the
discharge of student loans for totally
and permanently disabled veterans in a
manner that is quick, efficient, and
minimally burdensome. Presidential
Memorandum of August 21, 2019,
Discharging the Federal Student Loan
Debt of Totally and Permanently
Disabled Veterans, 84 FR 44677.

Significant Regulations

The following is a discussion of the
significant regulations.

Statute: Pursuant to 20 U.S.C.
1087(a)(2), 1087e(a)(1), and
1087dd(c)(1)(F)(iv), the Secretary is
directed to discharge the loans under
the Federal Direct Loan Program, the
Federal Family Education Loan
Program, and the Federal Perkins Loan
Program of borrowers who have become
permanently and totally disabled if the
Secretary of Veterans Affairs has
determined the borrower unemployable
due to a service-connected condition
and the borrower provides that
documentation to the Secretary.

Current Regulations: Under 34 CFR
674.61(c), 682.402(c)(9), and 685.213(c),
if a veteran who is also a student loan
borrower is determined to be
unemployable by the Secretary of
Veterans Affairs due to a service-
connected disability, the borrower must
apply to the Secretary of Education for
a discharge of his or her student loans.
This application must include
documentation of the Secretary of
Veterans Affairs determination.

New Regulations: Under 34 CFR
674.61(c)(2)(x), 682.402(c)(9)(xiii), and
685.213(c)(1)(v), the Secretary will
consider a borrower for whom data is

obtained from the Department of
Veterans Affairs showing that the
borrower is “totally and permanently
disabled” to be eligible for discharge
and will not require additional
documentation to discharge the
borrower’s loans.

Reasons: The Secretary is amending
the regulations for the Federal Direct
Loan Program, the Federal Family
Education Loan Program, and the
Federal Perkins Loan Program to remove
administrative barriers for veterans who
are entitled to student loan discharge
due to a service-related total and
permanent disability.

Due to concerns that unnecessary
bureaucratic burdens prevented eligible
veterans from obtaining loan discharges
guaranteed by law, in 2018 the
Departments of Education and Veterans
Affairs entered into a data sharing
agreement to enable the Department of
Education to identify eligible totally and
permanently disabled veterans.
Approximately 50,000 eligible veterans
were identified as the result of this
agreement. However, duetoa
burdensome administrative process,
more than 20,000 eligible veterans have
failed to receive relief.

Consequently, to help veterans
receive the relief to which they are
entitled, the Secretary is amending the
regulations to eliminate the need for a
separate application from each
borrower. Instead, the Secretary will
consider a borrower to be eligible for a
loan discharge when the Secretary has
received information from the
Department of Veterans Affairs showing
that the borrower has a total and
permanent disability. After determining
that this information demonstrates the
borrower meets statutory criteria and is
eligible for a loan discharge, the
Secretary will notify the borrower that
his or her loan is being discharged. The
borrower may reject the discharge
within the number of days specified in
the notification. In that case, the
borrower will be liable for the full
amount of the principal and interest on
the loan, as well as any other fees and
costs that may be legally assessed.

Executive Orders 12866 and 13563

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether this
regulatory action is “‘significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a significant
regulatory action as an action likely to
result in a rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities in a material way (also
referred to as “economically significant”
regulations);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This IFR is an economically
significant action and will have an
annual effect on the economy of more
than $100 million because the proposed
changes to an opt-out process for
veterans are expected to increase
transfers from the federal government to
qualifying veterans by $138.7 million
when annualized at a 7 percent discount
rate. Pursuant to the Congressional
Review Act (5 U.S.C. 801 et seq.), the
Office of Information and Regulatory
Affairs designated this rule as a “major
rule,” as defined by 5 U.S.C. 804(2).

Under Executive Order 13771, for
each new regulation that the
Department proposes for notice and
comment or otherwise promulgates that
is a significant regulatory action under
Executive Order 12866 and that imposes
total costs greater than zero, it must
identify two deregulatory actions. For
FY 2019, any new incremental costs
associated with a new regulation must
be fully offset by the elimination of
existing costs through deregulatory
actions. These regulations are expected
to reduce burden on qualifying veterans
by eliminating the application for
discharge. We estimate that this rule
will generate approximately $0.11
million in annualized net PRA savings
at a 7 percent discount rate, discounted
to a 2016 equivalent, over a perpetual
time horizon. This regulation is a
deregulatory action under Executive
Order 13771 and therefore the
requirements of Executive Order 13771
do not apply.

We have also reviewed these
regulations under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—
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(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account, among other things,
and to the extent practicable, the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
providing information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.”” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

The Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action, and we are issuing
this IFR in response to the pressing need
for, and manifest public interest in,
deregulatory relief from bureaucratic
burdens that have denied tens of
thousands of veterans who are totally
and permanently disabled due to
service-related injuries their statutory
right to student loan discharges. The
harm caused to our veterans and to the
public interest by the unnecessary
bureaucratic burdens targeted for
deregulatory action here is significant
and widely recognized. See Presidential
Memorandum at 44677; S. Rep. No.
115—150, at 182. Based on this analysis
and the reasons stated in the preamble,
the Department believes that this IFR is
consistent with the principles in
Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, or Tribal
governments in the exercise of their
governmental functions.

Need for Regulatory Action

The Higher Education Act of 1965 as
amended, provides that veterans who
are totally and permanently disabled are
eligible to have their Federal student
loans discharged. Once determined by
the Secretary of Veterans Affairs to be
totally and permanently disabled due to
a service-connected condition, under
the current regulations the veteran must
obtain documentation of that status
from the Department of Veterans Affairs
and provide it to the Secretary of
Education, along with an application for
total and permanent disability
discharge, to receive the discharge of a
student loan. However, now that the
Department has a data sharing
agreement with the VA in place, the
Department obtains all of the
information it needs to discharge loans
directly from the VA. This makes the
application an unnecessary and
burdensome step. Consequently, the
President and Congress have asked the
Department to ensure our veterans
receive all benefits the law allows.
Veterans would only need to contact the
Department if they choose not to accept
the discharge, in which case they would
be responsible for full payment on the
loan.

The Department of Education has
been working with the Department of
Veterans Affairs since 2018 to facilitate
a more expedited process and about
22,000 veterans have received
approximately $650 million in
discharges. However, thousands more
have not applied for the discharge for
which they were eligible.

The amendments in this rule should
result in a quicker, more efficient
process and many more qualified
veterans receiving the discharge to
which they are legally entitled. Based
on available data, this regulatory action
would be significant and the initial
annual impact on the economy would
be estimated at over $100 million.

In the past, loan discharge amounts
were subject to Federal and in some
geographies State tax, which may have
dissuaded some veterans who could
otherwise navigate the bureaucratic
process from seeking a discharge.
However, under the Tax Cuts and Jobs
Act of 2017 (Pub. L. 115-97), all Federal
tax was eliminated on loan discharges of
borrowers based on death or total and
permanent disability. Some small
percentage of these eligible veterans
may opt out due to concerns over State
tax treatment that was not affected by
the 2017 Federal tax law.

In addition, veterans who are enrolled
at the time of the disability
determination, or who plan to enroll in

postsecondary education in the future,
may opt to forego loan forgiveness so
that they can continue to receive new
Federal student loans in the future.
Although a veteran who accepts loan
forgiveness may still be able to borrow
in the future, the Department requires
such a borrower to obtain a certification
from a physician that the borrower is
able to engage in substantial gainful
employment and must sign a statement
acknowledging that neither the new
Direct Loan the borrower receives
cannot be discharge in the future on the
basis of any impairment present when
the new loan is made, unless that
impairment substantially deteriorates.
Some veterans may elect to simply
forego loan forgiveness to preserve
future borrowing opportunities or the
need to obtain medical certification.
Nevertheless, this new deregulatory
approach should remove unnecessary
bureaucratic barriers and allow many
more qualified veterans to receive the
discharge to which they are entitled.

Costs, Benefits and Transfers

The primary parties affected by these
regulations will be the veterans who
qualify for the discharge and the
taxpayers, through the transfers from the
Federal Government to the qualifying
veterans. Qualifying veterans and their
families will be relieved of a financial
burden related to Federal student loans,
including the stress associated with
repayment or potential defaults and
collections. The Department of
Veteran’s Affairs estimates that
approximately 150,000 veterans a year
will reach a qualifying disability rating
over the next ten years, of which
approximately 18 percent will be 50
years old or under and around 20
percent will have at least some
postsecondary education at the time of
their separation from the armed
services. Many more likely use
education benefits and loans to pursue
postsecondary credentials after
separation. Therefore, it makes sense
that thousands of current and future
veterans will benefit from the change to
the opt-out approach.

As described in the Paperwork
Reduction Act section of this preamble,
the elimination of the application will
reduce the burden on veterans who
qualify for the discharge. The
elimination of the application is a
reduction in burden of [5,000] hours
and $140,900 calculated at a wage rate
of $28.18.1

1Bureau of Labor Statistics, Economic News
Release Table B—3. Average hourly and weekly
earnings of all employees on private nonfarm
Continued
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The increase in transfers will affect
taxpayers, through the Federal
government, as more veterans receive
the loan discharge for which they
qualify. This effect is described in the
Net Budget Impacts section of this
preamble. Estimated annualized
transfers are $138.7 million ata 7
percent discount rate.

Net Budget Impact

We estimate that these final
regulations will have a net Federal
budget impact over the 2020-2029 loan
cohorts of $787 million in outlays and
a modification to past cohorts of $543.8
million, for a total net impact of $1.3
billion. A cohort reflects all loans
originated in a given fiscal year.
Consistent with the requirements of the
Credit Reform Act of 1990, budget cost
estimates for the student loan programs
reflect the estimated net present value of
all future non-administrative Federal
costs associated with a cohort of loans.
The Net Budget Impact is compared to
the 2020 President’s Budget baseline, as
estimated for Mid-Session Review
(PB2020).

As discussed throughout this
preamble, these regulations will make
the discharge process of loans for
veterans with a service-related disability
an opt-out process instead of the opt-in
process associated with the current
match between the Department and the
Department of Veterans Affairs. While
the existing match has been processed
since 2018 and the Department has
accepted Department of Veterans’
Affairs determinations of disability
status without additional medical
information since 2013, a significant
percentage of veterans who would
qualify for the discharge do not submit
applications. Of approximately 58,000
likely qualifying veterans identified in
the match process, only about 22,000
veterans have received approximately
$650 million in discharges. According
to Federal Student Aid, approximately
4,000 additional veterans are identified
in each quarterly match.

To estimate the effect of the opt-out
procedure, the Department adjusted the
disability component of its Death,
Disability, and Bankruptcy assumption
(DDB), which also includes closed
school and borrower defense discharges
that have been the subject of recent
regulations. To calculate the effect on
past cohorts from borrowers currently
eligible for the discharge who have no
record of receiving one, the Department

payrolls by industry sector, seasonally adjusted.
Applying average hourly wage rate for October 2019
for total private industry. Available at https://
www.bls.gov/news.release/empsit.t19.htm.

summarized the balances, collections,
and payments associated with veterans
identified in the August 2018 match
who had not received a disability or
death discharge by the end of FY 2019.
These potential claims were grouped by
population identification (non-
consolidated, consolidated not-from-
default, and consolidated from default),
and offset between the fiscal year of
loan origination and fiscal year of
disability. Baseline disability claims
were also summarized by these factors
and an adjustment factor for the
increase represented by the potential
claims was calculated. For example, for
the 2010 cohort for consolidated loans,
potential claims were approximately 5
percent of baseline disability claims, so
the adjustment factor was 1.05 percent.

This adjustment accounts for the
potential increase in claims from former
borrowers with an existing qualifying
disability rating. The change to the opt-
out approach will increase the level of
disability discharges going forward, but
not to the same degree as the significant
adjustment in FY2020 that captures the
build-up of years from those who did
not submit applications. To estimate the
adjustment for future claims, the
Department focused on those newly
identified as disabled in 2018 and
calculated an adjustment factor based
on those who received a discharge
versus those potential discharges who
were in the match but did not submit
applications. This adjustment was
applied to future cohorts and future
disability determinations for borrowers
in past cohorts.

The Department incorporated this
increase into the DDB assumption
estimated for PB2020 and this generated
the $1.3 billion in costs associated with
the regulations.

A number of factors may affect the
estimated cost of these regulations.
Some borrowers may have lacked
awareness of the potential discharge or
found the application process difficult.
To the extent existing borrowers choose
to not apply for tax reasons, the tax
provision granting that relief is
currently scheduled to expire on
December 31, 2025. While it may be
renewed, the opt-out rate for future
discharges occurring in 2026 and later
could increase. In estimating the net
budget impact of these interim final
regulations, the Department reduced the
adjustment factor for 2026 and later by
15 percent to account for this. If that
provision is extended or if more of the
unfiled applications were for process
reasons and did not reflect deliberate
tax planning, the opt-out rate may
decrease and the costs could go up.

Another issue is the assumption that
the non-applicants and future qualifying
veterans will have a similar profile to
applicants in terms of the amount of
loans, repayment profiles, and the
timing of their qualifying disability. It is
possible that those who applied for a
discharge as the result of the match had
higher balances and thus more incentive
to file, especially once the federal tax
consequences were removed.
Applicants and non-applicants could
vary by debt level, educational
attainment, nature of their disability,
availability of support or other factors
that could result in the discharges
granted through the opt-out provision
having a different average amount or
subsidy cost for the Department.

Another challenge is predicting the
effect on future loan cohorts. We assume
the level and timing of service-related
disabilities will remain similar to that
for existing borrowers. Clearly,
geopolitical factors that the Department
of Education does not predict could
affect the number of veterans who
qualify for the discharge. Additionally,
student loan borrowing among those
who may serve in the military and
eventually qualify for a discharge could
increase depending upon recruitment
patterns and further education pursued
by those serving in the military.
However, it is possible that the
relatively generous provisions of the
Post 9/11 GI bill will reduce borrowing
by more recent and future cohorts of
veterans relative to past cohorts. An
analysis done by Veterans Education
Success of National Postsecondary
Student Aid Survey data for the most
recent three survey cycles (NPSAS:08,
NPSAS:12 and NPSAS:16) indicated
that the percentage of veterans
borrowing at proprietary schools
decreased from 78 percent in NPSAS:08
to 42 percent in NPSAS:16 and the
average annual amount borrowed
decreased slightly from $8,680 to $8,630
in 2015 dollars.2 The percent of veterans
borrowing declined slightly in other
sectors (38 percent to 32 percent for
public 4-year institutions) and the
average amounts borrowed also
declined ($10,410 for 4-year private
non-profit in NPSAS:08 to $8,980 in
NPSAS:16).3

Medical or technical advances that
affect the classification of disability
could potentially be a factor reducing
the estimated costs associated with

2Walter Ochinko and Kathy Payea, Veterans
Education Success, Veteran Student Loan Debt:
Data from NPSAS:08,12,16, January 2019, Figure 1,
p-4. Available at https://vetsedsuccess.org/veteran-
student-loan-debt-7-years-after-implementation-of-
the-post-9-11-gi-bill/.

31d.


https://www.bls.gov/news.release/empsit.t19.htm
https://www.bls.gov/news.release/empsit.t19.htm
https://vetsedsuccess.org/veteran-student-loan-debt-7-years-after-implementation-of-the-post-9-11-gi-bill/
https://vetsedsuccess.org/veteran-student-loan-debt-7-years-after-implementation-of-the-post-9-11-gi-bill/
https://vetsedsuccess.org/veteran-student-loan-debt-7-years-after-implementation-of-the-post-9-11-gi-bill/
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future loan cohorts. For estimation
purposes, we assume future cohorts will
look like existing cohorts but
acknowledge that a number of factors
could shift the estimated costs in either
direction.

Accounting Statement

As required by OMB Circular A—4
(available at www.whitehouse.gov/sites/
default/files/omb/assets/omb/circulars/
a004/a-4.pdf), in the following table we
have prepared an accounting statement
showing the classification of the
expenditures associated with the

provisions of these final regulations.
This table provides our best estimate of
the changes in annual monetized
transfers as a result of these final
regulations. Expenditures are classified
as transfers from the Federal
Government to veterans who qualify for
a total and permanent disability
discharge.*

TABLE 6—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES

[in millions]

Category

Benefits

Increased share of qualifying veterans who receive a total and permanent disability discharge

Not Quantified

Not Quantified

Reduced paperwork burden on Veterans who qualify for a TPD disCharge ........ccccccoviiriiiniiiienniieeeeeeeeee 7% 3%
$—.141 $$—.141

Category Transfers
Increased loan discharges for veterans with a qualifying total and permanent disability status ...........c.cccoceeenee 7% 3%
$138.7 $130.2

Waiver of Notice and Comment
Rulemaking, Negotiated Rulemaking,
and Delayed Effective Date Under the
Administrative Procedure Act

The Department believes its interim
final rulemaking authority must be
narrowly construed and exercised only
when there is a sound basis for doing so.
However, Congress has directed the
Department to remove unnecessary
bureaucratic barriers that constructively
deny lawful benefits to veterans who are
totally and permanently disabled
because of service-connected injuries
and has left the Department no
discretion in the matter. Consequently,
given the uniquely specific facts of this
case, the critical public need for the
Federal Government to support disabled
veterans, and the nature of this
deregulatory action, the Department has
determined that there is good cause for
interim final rulemaking and that such
action is in the public interest.

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553), the
Department generally offers interested
parties the opportunity to comment on
proposed regulations. However, the
APA provides that an agency is not
required to conduct notice and
comment rulemaking when the agency,
for good cause, finds that notice and
public comment thereon are

4 An indirect cost of the interim final rule is the
increased distortions in the nationwide labor
market and other markets taxed to pay for the loan
discharge program. Such distortions are sometimes
referred to as marginal excess tax burden (METB),
and Circular A-94—OMB’s guidance on cost-
benefit analysis of federal programs, available at

impracticable, unnecessary, or contrary
to the public interest (5 U.S.C.
553(b)(B)).

Section 437(a)(2) of the HEA provides
that “[a] borrower who has been
determined by the Secretary of Veterans
Affairs to be unemployable due to a
service-connected condition and who
provides documentation of such
determination to the Secretary of
Education, shall be considered
permanently and totally disabled for the
purpose of discharging such borrower’s
loans under this subsection, and such
borrower shall not be required to
present additional documentation for
purposes of this subsection.” (emphasis
added). The Senate Appropriations
Committee Report (S. Rep. No. 115-150,
at 182 (2017)) directed “the Secretary of
Education to enter into a Memorandum
of Understanding with the Secretaries of
Defense and Veterans Affairs to
automate the application of loan
benefits to eligible servicemembers and
veterans using information in existing
Federal databases in a timely manner so
that servicemembers and veterans can
receive the benefits due under law.” To
effectuate this automation, the
Departments of Education and Veterans
Affairs entered into a data sharing
agreement to enable the Department of
Education to identify eligible totally and
permanently disabled veterans. As this

https://www.whitehouse.gov/sites/whitehouse.gov/
files/omb/circulars/A94/a094.pdf—suggests that
METB may be valued at roughly 25 percent of the
estimated transfer attributed to a policy change; the
Circular goes on to direct the inclusion of estimated
METB change in supplementary analyses. If
secondary costs—such as increased marginal excess

automation through the data sharing
agreement will fulfill the statutory
requirement of providing
documentation from the Secretary of
Veterans Affairs of a borrower’s
unemployability due to a service-
connected condition, borrowers will not
be required to submit additional
documentation to the Secretary. As a
result of this automated process and the
requirements of section 437(a)(2), which
specifically states no additional
documentation is to be required, there
will no longer be a need for, nor will the
Department have the discretion to
require, a separate application from
identified borrowers. We are revising
the regulations accordingly.

As the Court found in Metzenbaum v.
Federal Energy Regulatory Commission,
675 F.2d 1282, 1291 (D.C. Cir. 1982), the
opportunity for notice and comment
where there is no discretion is
“unnecessary.” Id. (quoting 5 U.S.C.
553(b)(B)). The Court further stated that
notice and comment for such a
nondiscretionary action “might even
have been ‘contrary to the public
interest,” given the expense that would
have been involved in a futile gesture.”
Id. See also Lake Carriers’ Ass’nv.
E.P.A. 652F.3d 1, 10 (D.C. Cir. 2011)
(notice and comment rulemaking
“would have served no purpose’” where
EPA lacked the authority to amend or

tax burden is, in the case of this IFR—are included
in regulatory impact analyses, then secondary
benefits must be as well, in order to avoid
inappropriately skewing the net benefits results,
and including METB only in supplementary
analyses provides some acknowledgement of this
potential imbalance.


https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A94/a094.pdf
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/circulars/A94/a094.pdf
http://www.whitehouse.gov/sites/default/files/omb/assets/omb/circulars/a004/a-4.pdf
http://www.whitehouse.gov/sites/default/files/omb/assets/omb/circulars/a004/a-4.pdf
http://www.whitehouse.gov/sites/default/files/omb/assets/omb/circulars/a004/a-4.pdf
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reject the conditions at issue).
Therefore, there is good cause to waive
notice and comment rulemaking for
these interim final regulations.

In addition, under section 492 of the
HEA (20 U.S.C. 1098a), all regulations
proposed by the Department for
programs authorized under title IV of
the HEA are subject to negotiated
rulemaking requirements. Section
492(b)(2) of the HEA provides that
negotiated rulemaking may be waived
for good cause when doing so would be
“impracticable, unnecessary, or contrary
to the public interest.” Section 492(b)(2)
of the HEA also requires the Secretary
to publish the basis for waiving
negotiations in the Federal Register at
the same time as the regulations in
question are first published. There is
likewise good cause to waive the
negotiated rulemaking requirement in
this case, since, as explained above,
notice and comment rulemaking is
unnecessary in this case.

The APA also generally requires that
regulations be published at least 30 days
before their effective date, but excepts
from that requirement rules which grant
or recognize an exemption or relieve a
restriction (5 U.S.C. 553(d)(1)). Because
these regulations relieve restrictions on
veterans by removing unintended
administrative burdens, this exception
to the delayed effective date under the
APA applies. The CRA requires a major
rule may take effect no sooner than 60
calendar days after an agency submits a
CRA report to Congress or the rule is
published in the Federal Register,
whichever is later. 5 U.S.C. 801(a)(3)(A).
However, the CRA creates limited
exceptions to this requirement. See id.
§801(c); § 808. An agency may invoke
the “good cause” exception under
§808(2) in the case of rules for which
the agency has found “good cause”
under the APA, §553(b)(3)(B), to issue
the rule without providing the public
with an advance opportunity to
comment. As stated above the
Department has found good cause to
issue this rule without notice and
comment rulemaking and thus we are
not including the 60-day delayed
effective date in this rule.

Regulatory Flexibility Act Certification

The Secretary certifies that these
regulations will not have a significant
economic impact on a substantial
number of small entities. The U.S. Small
Business Administration Size Standards
define “small entities” as for-profit or
nonprofit institutions with total annual
revenue below $7,000,000 or, if they are
institutions controlled by small
governmental jurisdictions (that are
comprised of cities, counties, towns,
townships, villages, school districts, or
special districts), with a population of
less than 50,000.

This regulation would not affect any
small entities. Small entities do not
qualify as borrowers under these
Federal loan programs, nor do small
entities provide or fund Federal loans or
their discharge.

Paperwork Reduction Act of 1995

As part of its continuing effort to
reduce paperwork and respondent
burden, the Department provides the
general public and Federal agencies
with an opportunity to comment on
proposed and continuing collections of
information in accordance with the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3506(c)(2)(A)). This helps
ensure that: The public understands the
Department’s collection instructions,
respondents provide the requested data
in the desired format, reporting burden
(time and financial resources) is
minimized, collection instruments are
clearly understood, and the Department
can properly assess the impact of
collection requirements on respondents.

Sections 674.61, 682.402, and 685.213
of this interim final rule contain
information collection requirements.
Under the PRA, the Department has
submitted a copy of these sections and
an Information Collections Request to
the Office of Management and Budget
(OMB) for its review. This interim final
rule does not impose any new
information collection burden. OMB
previously approved the information
collection requirements under OMB
control number 1845-0065. The forms
that are part of this information
collection do not change as a result of
this interim final rule.

A Federal agency may not conduct or
sponsor a collection of information

unless OMB approves the collection
under the PRA and the corresponding
information collection instrument
displays a currently valid OMB control
number. Notwithstanding any other
provision of the law, no person is
required to comply with, or is subject to
penalty for failure to comply with, a
collection of information if the
collection instrument does not display a
currently valid OMB control number.

Sections 674.61(c), 682.402(c)(9), and
685.213(c)

Discussion: Currently the regulations
pertain to a veteran’s cancellation or
discharge of a Federal Perkins Loan
Program, Federal Family Education
Loan Program, or Federal Direct Loan
Program loan based on total and
permanent disability as certified by the
U.S. Department of Veterans Affairs
(VA). This information has been
collected under OMB approved form
control number 1845-0065. The current
regulations required a veteran to submit
a separate application with
documentation from the VA. These
regulatory changes eliminate the
application requirement where
appropriate.

Requirements: These changes allow
the Secretary to offer a Federal student
loan borrower who is identified from
VA documentation as being totally and
permanently disabled a discharge of his
or her loans without submitting a
separate application. The veteran may
elect to reject the discharge and
continue to repay the loans.

Burden Calculation: These changes
eliminate burden on the veteran. The
currently approved form, 1845-0065,
estimates 30 minutes (.50 hours) to read,
gather documentation, and complete the
discharge application. We estimate that
annually approximately 10,000 veterans
would have submitted the application
for discharge due to total permanent
disability. This regulatory change
reduces the burden assessed on the
approved form by 5,000 hours (10,000
applicants x .50 hours = 5,000 hours).
This would be a one-time reduction in
burden. We do not anticipate changing
the Discharge Application currently in
renewal to remove the section
applicable to a veteran’s request for
such a discharge.

1845—-0065 DISCHARGE APPLICATION—TOTAL AND PERMANENT DISABILITY

Entit Number of Number of Burden per Total
Y respondents responses response burden hours
Individual (VEEIraN) .......ooiuiiiiieie e —10,000 —10,000 .50 hours —5,000
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We consider your comments on these
proposed collections of information in—

¢ Deciding whether the proposed
collections are necessary for the proper
performance of our functions, including
whether the information will have a
practical use;

¢ Evaluating the accuracy of our
estimate of burden of the proposed
collections, including the validity of our
methodology and assumptions;

e Enhancing the quality, usefulness,
and clarity of the information we
collect; and

e Minimizing the burden on those
who must respond. This includes
exploring the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques.

OMB is required to make a decision
concerning the collection of information
contained in this interim final rule
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, to ensure
that OMB gives your comments full
consideration, it is important that OMB
receives your comments by December
26, 2019.

Intergovernmental Review

This program is not subject to
Executive Order 12372 and the
regulations in 34 CFR part 79.

Assessment of Educational Impact

Based on our own review, we have
determined that this IFR does not
require transmission of information that
any other agency or authority of the
United States gathers or makes
available.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or PDF. To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

List of Subjects

34 CFR Part 674

Loan programs-education, Reporting
and recordkeeping, Student aid.

34 CFR Part 682

Administrative practice and
procedure, Colleges and Universities,
Loan programs-education, Reporting
and recordkeeping requirements,
Student aid, Vocational education.

34 CFR Part 685

Administrative practice and
procedure, Colleges and Universities,
Loan programs-education, Reporting
and recordkeeping requirements,
Student aid, Vocational education.

Dated: November 22, 2019.
Betsy DeVos,
Secretary of Education.

For the reasons discussed in the
preamble, the Secretary amends parts
674, 682, and 685 of title 34 of the Code
of Federal Regulations as follows:

PART 674—FEDERAL PERKINS LOAN
PROGRAM

m 1. The authority citation for part 674
continues to read as follows:
Authority: 20 U.S.C. 1070g, 1087aa—

1087hh; Pub. L. 111-256, 124 Stat. 2643;
unless otherwise noted.

m 2. Section 674.61 is amended by
adding paragraph (c)(2)(x) to read as
follows:

§674.61 Discharge for death or disability.
* * * * *

(C] * * %

(2) * * %

(x) The Secretary will consider a
borrower for whom data is obtained
from the Department of Veterans Affairs
showing that the borrower has a total
and permanent disability as defined in
§674.51(aa)(2) to be eligible for
discharge and will not require
additional documentation to discharge

the borrower’s loans.
* * * * *

PART 682—FEDERAL FAMILY
EDUCATION LOAN PROGRAM (FFEL)

m 3. The authority citation for part 682
continues to read as follows:

Authority: 20 U.S.C. 1071-1087—4, unless
otherwise noted.

m 4. Section 682.402 is amended by
adding paragraph (c)(9)(xiii) to read as
follows:

§682.402 Death, disability, closed school,
false certification, unpaid refunds, and
bankruptcy payments.

* * * * *

(C] * % %

(9) * * *

(xiii) The Secretary will consider a
borrower for whom data is obtained

from the Department of Veterans Affairs
showing that the borrower is ““totally
and permanently disabled” as defined
in paragraph (2) of the definition of that
term in § 682.200(b)(2) to be eligible for
discharge) and will not require
additional documentation to discharge

the borrower’s loans.
* * * * *

PART 685—WILLIAM D. FORD
FEDERAL DIRECT LOAN PROGRAM

m 5. The authority citation for part 685
continues to read as follows:

Authority: 20 U.S.C 1070g, 1087a, et seq.,
unless otherwise noted.
m 6. Section 685.213 is amended by
adding paragraph (c)(1)(v) to read as
follows:

§685.213 Total and permanent disability

discharge.
* * * * *
* x %

(c)
1 * x %

(v) The Secretary will consider a
borrower for whom data is obtained
from the Department of Veterans Affairs
showing that the borrower is ““totally
and permanently disabled” as defined
in paragraph (2) of the definition of that
term in § 685.102(b) to be eligible for
discharge and will not require
additional documentation to discharge
the borrower’s loans.

* * * * *
[FR Doc. 2019-25813 Filed 11-22-19; 4:15 pm]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2019-0348; FRL-10002—
42—-Region 1]

Air Plan Approval; Connecticut;
Regional Haze Five Year Progress
Report

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the
Connecticut Regional Haze 5-Year
Progress Report submitted as a State
Implementation Plan (SIP) revision on
June 30, 2015. This revision addresses
the requirements of the Clean Air Act
and its implementing regulations that
States submit periodic reports
describing progress toward reasonable
progress goals established for regional
haze and a determination of adequacy of
the State’s existing regional haze SIP.
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Connecticut’s progress report notes that
Connecticut has made substantial
progress toward the emissions reduction
expected for the first regional planning
period and that visibility in the Federal
Class I areas affected by emission from
Connecticut is improving and has
already met the applicable reasonable
progress goals for 2018. The EPA is
approving Connecticut’s determination
that the State’s regional haze SIP is
adequate to meet these reasonable
progress goals for the first
implementation period, which extends
through 2018, and requires no
substantive revision at this time.

DATES: This rule is effective on
December 26, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR-
2019-0348. All documents in the docket
are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at https://
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Anne K. McWilliams, Air Quality
Branch, U.S. Environmental Protection
Agency, EPA Region 1, 5 Post Office
Square—Suite 100, (Mail code 05-2),
Boston, MA 02109-3912, tel. (617) 918—
1697, email mcwilliams.anne@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background and Purpose
II. Final Action
II. Statutory and Executive Order Reviews

I. Background and Purpose

On September 25, 2019 (84 FR 50363),
EPA published a notice of proposed
rulemaking (NPRM) for the State of
Connecticut proposing approval of the
Regional Haze 5-Year Progress Report

and a determination of adequacy of the
regional haze plan for the first planning
period. The formal SIP revision was
submitted by Connecticut on June 30,
2015.

The rationale for EPA’s proposed
action is explained in the NPRM and
will not be restated here. No public
comments were received on the NPRM.

II. Final Action

EPA is approving Connecticut’s June
30, 2015 Regional Haze 5-Year Progress
Report SIP submittal and determination
of adequacy of the regional haze plan for
the first planning period as meeting the
requirements of 40 CFR 51.308(g) and
(h).

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 27, 2020.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
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Intergovernmental relations, Lead,

Nitrogen dioxide, Ozone, Particulate

matter, Regional haze, Reporting and

recordkeeping requirements, Sulfur

oxides, Volatile organic compounds.
Dated: November 19, 2019.

Dennis Deziel,

Regional Administrator, EPA Region 1.
Part 52 of chapter [, title 40 of the

Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart H—Connecticut

m 2. Section 52.370 is amended by
adding paragraph (c)(121) to read as
follows:

§52.370 Identification of plan.
* * * * *
(C) * *x %

(121) Revisions to the State
Implementation Plan submitted by the
Connecticut Department of Energy and
Environmental Protection on June 30,
2015.

(i) [Reserved]

(ii) Additional materials. (A) The
Connecticut Department of Energy and
Environmental Protection document
“Regional Haze 5-Year Progress Report,”
Final July 8, 2015.

(B) [Reserved]

[FR Doc. 2019-25595 Filed 11-25-19; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2019-0221; FRL-10002—
16—Region 1]

Air Plan Approval; Vermont;
Reasonably Available Control
Technology for the 2008 and 2015
Ozone Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving State
Implementation Plan (SIP) revisions
submitted by the State of Vermont. The
SIP revision consists of a demonstration
that Vermont meets the requirements of
reasonably available control technology
(RACT) for the two precursors for

ground-level ozone, oxides of nitrogen
(NOx) and volatile organic compounds
(VOGs), set forth by the Clean Air Act
(CAA or Act) with respect to the 2008
and 2015 ozone National Ambient Air
Quality Standards (NAAQSs or
standards). This action is being taken
under the Clean Air Act.

DATES: This rule is effective on
December 26, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR—
2019-0221. All documents in the docket
are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at https://
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
David L. Mackintosh, Air Quality
Branch, U.S. Environmental Protection
Agency, EPA Region 1, 5 Post Office
Square—Suite 100, (Mail code 05-2),
Boston, MA 02109-3912, tel. 617-918—
1584, email Mackintosh.David@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background and Purpose

II. Response to Comments

III. Final Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Background and Purpose

On August 2, 2019 (84 FR 37812),
EPA issued a notice of proposed
rulemaking (NPRM) for the State of
Vermont. In the NPRM, EPA proposed
approval of a SIP revision submitted by
Vermont on September 6, 2018.
Vermont’s SIP revision contains: A
certification that Vermont has met all
RACT requirements for the 2008 and
2015 8-hour ozone NAAQS with
negative declarations for 29 Control

Techniques Guideline (CTG) categories;
the addition of Vermont Air Pollution
Control Regulation (APCR) Sections 5—
253.8 Industrial Adhesives, 5-253.9
Offset Lithographic and Letterpress
Printing, and 5-253.17 Industrial
Solvent Cleaning to the Vermont SIP;
revisions to Sections 5-253.12 Coating
of Flat Wood Paneling and 5-253.13
Coating of Miscellaneous Metal and
Plastic; revisions to single-source
requirements for “Isovolta Inc.
(Formerly U.S. Samica, Inc.) Operating
Permit RACT provisions”, “Killington/
Pico Ski Resort Partners, LLC. Operating
Permit RACT provisions,” and “Okemo
Limited Liability Company Operating
Permit RACT provisions”; and
withdrawal of the single-source
requirements for “Churchill Coatings
Corporation Operating Permit RACT
conditions” and ‘“H.B.H Prestain, Inc.”

The NPRM provides the rationale for
EPA’s proposed approval, which will
not be restated here. EPA received one
comment on the NPRM.

II. Response to Comments

Comment: The anonymous comment
stated “EPA should review the NOx
RACT evaluation for the five sources” to
(1) “review the most recent stack testing
or CEMS reports to evaluate the
particular emission limits applicable;”
(2) “evaluate minor changes to a
source’s operating scenarios such as
evaluating if a source can change fuel
sources from natural gas and Number 6
fuel oil to using only natural gas and
limiting fuel o0il;” and (3) “consider
simple cost effective measures that don’t
require installation of new and
innovative technologies.”

Response: As explained in the
proposal and in Vermont’s SIP, three of
the five major NOx sources in Vermont
are subject to New Source Review (NSR)
most stringent emission rate (MSER).
Joseph C. McNeil Generating Station,
OMYA, Inc. Vermont Marble Power
Division, and Ryegate Power Station, are
each subject to major new source review
permitting under Vermont Air Pollution
Control Regulation 5-502, “Major
Stationary Sources and Major
Modifications” and are subject to
emission rates, which are no less
stringent than RACT. Specifically, the
nitrous oxide emissions from
combustion turbines at OMYA, Inc.
Vermont Marble Power Division are
consistent with EPA’s “Alternative
Control Techniques Document—NOx
Emissions from Process Heaters”,
established in September 1993 (EPA—
453/R-93-034 1993/09), and the Joseph
C. McNeil Generating Station and
Ryegate Power Station wood-fired
boilers with selective catalytic
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combustion (SCR) and selective non-
catalytic combustion (SNCR) controls
exceed the EPA RACT requirements for
wood-fired boilers described in the
“Alternative Control Techniques
Document—NOx Emissions from
Industrial, Commercial & Institutional
Boilers”, of March 1994 (EPA-453/R—
94-022 1994/03).

The remaining two NOx sources,
Killington/Pico Ski Resort Partners, LLC
and Okemo Limited Liability Company,
are now restricted by permit, approved
into the Vermont SIP by EPA on July 19,
2011 (76 FR 42560), to emit significantly
less than the Vermont NOx major source
threshold. Since their emissions are
restricted to below the major source
threshold, there are no applicable RACT
requirements for the 2008 and 2015
ozone standards. These two facilities
remain subject to RACT levels of control
per EPA’s previous VT RACT approval
published July 19, 2011 (76 FR 42560).
Therefore, EPA disagrees with the
commenter that the NOx RACT analysis
for these sources is insufficient.

III. Final Action

EPA is approving Vermont’s SIP
revision as meeting the State’s RACT
obligations for the 2008 and 2015 8-hour
ozone NAAQSs as set forth by sections
182(b) and 184(b)(2) of the CAA, and
adding ““State Implementation Plan
Revision Supporting Compliance with
Requirements for Reasonably Available
Control Technology (RACT) Under the
2008 and 2015 8-Hour ozone National
Ambient Air Quality Standards, Final
Submittal, September 6, 2018” to the
Vermont SIP. EPA is approving the
addition of Vermont APCR Sections 5—
253.8 Industrial Adhesives, 5-253.9
Offset Lithographic and Letterpress
Printing, and 5-253.17 Industrial
Solvent Cleaning in to the Vermont SIP.
EPA is approving the revision of APCR
Sections 5-253.12 Coating of Flat Wood
Paneling and 5-253.13 Coating of
Miscellaneous Metal and Plastic Parts
currently in the Vermont SIP. EPA is
also approving the revision of single-
source requirements for “‘Isovolta Inc.
(Formerly U.S. Samica, Inc.) Operating
Permit RACT provisions”, “Killington/
Pico Ski Resort Partners, LLC. Operating
Permit RACT provisions,” and “Okemo
Limited Liability Company Operating
Permit RACT provisions” currently in
the Vermont SIP. EPA is withdrawing
single-source requirements for
“Churchill Coatings Corporation
Operating Permit RACT conditions’ and
“H.B.H Prestain, Inc. Operating Permit
RACT provisions” from the Vermont
SIP. Lastly, EPA is converting our
previous conditional approval of RACT
with respect to the 1997 ozone standard

to a full approval because the proposed
addition of APCR Section 5-253.12
Coating of Flat Wood Paneling will
constitute RACT in lieu of the previous
source-specific RACT conditions for
Churchill Coatings Corporation and
H.B.H Prestain, Inc.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
Vermont APCR described in the
amendments to 40 CFR part 52 set forth
below. EPA is also revising and
removing provisions of the EPA-
approved Vermont source specific
requirements at 40 CFR 52.2370(d),
“EPA-approved State Source specific
requirements” in the Vermont State
Implementation Plan, which is
incorporated by reference in accordance
with the requirements of 1 CFR part 51.
The EPA has made, and will continue
to make, these documents generally
available through https://
www.regulations.gov and at the EPA
Region 1 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.?

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,

162 FR 27968 (May 22, 1997).

October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
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the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 27, 2020.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: November 19, 2019.
Dennis Deziel,
Regional Administrator, EPA Region 1.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority 42 U.S.C. 7401 et seq.
Subpart UU—Vermont

m 2. Section 52.2370 is amended by:

m a. In the table in paragraph (c):

m i. Adding entries for ““Section 5-253.8
Industrial Adhesives” and “Section 5—
253.9 Offset Lithographic and
Letterpress Printing” in numerical
order;

m ii. Revising entries for “Section 5—
253.12 Coating of Flat Wood Paneling”
and “Section 5-253.13 Coating of
Miscellaneous Metal and Plastic Parts”’;
and

m ii. Adding an entry for “Section 5—
253.17 Industrial Solvent Cleaning” in
numerical order;

m b. In the table in paragraph (d):

EPA-APPROVED VERMONT REGULATIONS

m i. Revising the entries for “Isovolta
Inc. (Formerly U.S. Samica, Inc.)
Operating Permit RACT provisions”;
m ii. Removing the entry for ‘“Churchill
Coatings Corporation Operating Permit
RACT conditions”;
m iii. Revising the entries for
“Killington/Pico Ski Resort Partners,
LLC. Operating Permit RACT
provisions’” and “Okemo Limited
Liability Company Operating Permit
RACT provisions”; and
m iv. Removing the entry for “H.B.H
Prestain, Inc. Operating Permit RACT
provisions”’; and
m c. In the table in paragraph (e):
m i. Revising the entry for ‘“Reasonably
Available Control Technology State
Implementation Plan (SIP)/certification
for the 1997 8-hour Ozone National
Ambient Air Quality Standard”; and
m ii. Adding an entry at the end of the
table for “Reasonably Available Control
Technology (RACT) Under the 2008 and
2015 8-Hour Ozone National Ambient
Air Quality Standards.”

The revisions and additions read as
follows:

§52.2370 Identification of plan.
* * * * *
(C) * *x %

State citation

Title/subject

State effective

EPA approval date

Explanations

date

Section 5-253.8 ......ccccoeiiiiiieene Industrial Adhesives .................. 9/15/2018 11/26/2019 [Insert Federal Reg-
ister citation].

Section 5-253.9 ......ccociiiiiiieens Offset Lithographic and Letter- 9/15/2018 11/26/2019 [Insert Federal Reg-
press Printing. ister citation].

Section 5-253.12 .....cccceeveeiieene Coating of Flat Wood Paneling .. 9/15/2018 11/26/2019 [Insert Federal Reg-
ister citation].

Section 5-253.13 .....cccvviiiiieene Coating of Miscellaneous Metal 9/15/2018 11/26/2019 [Insert Federal Reg-
and Plastic Parts. ister citation].

Section 5-253.17 ....cocvvieeiieens Industrial Solvent Cleaning ........ 9/15/2018 11/26/2019 [Insert Federal Reg-
ister citation].

(d) * *x %

EPA-APPROVED VERMONT SOURCE SPECIFIC REQUIREMENTS

State effective

Name of source Permit No. date EPA approval date Explanations
Isovolta Inc. (Formerly U.S. Samica, Inc.) AOP-14-037 9/30/2017 11/26/2019 [Insert Federal Register cita-
Operating Permit RACT provisions. tion].
Killington/Pico Ski Resort Partners, LLC. AOP-14-003 2/15/2018 11/26/2019 [Insert Federal Register cita-
Operating Permit RACT provisions. tion].
Okemo Limited Liability Company Oper- AOP-14-034 2/15/2018 11/26/2019 [Insert Federal Register cita-

ating Permit RACT provisions.

tion].
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EPA-APPROVED VERMONT SOURCE SPECIFIC REQUIREMENTS—Continued
; State effective ;
Name of source Permit No. date EPA approval date Explanations
(e) * x %
VERMONT NON-REGULATORY
Name of non regulatory SIP Applicable geographic ~ State submittal date/ :
provision or nonattainment area effective date EPA approved date Explanation
Reasonably  Available Control Statewide ................... Submitted 11/14/2008  11/26/2019 [Insert Certain aspects relating to Coat-
Technology State Implementa- Federal Register ing of Flat Wood Paneling
tion Plan (SIP)/certification for citation]. which were conditionally ap-
the 1997 8-hour Ozone Na- proved on July 19, 2011 are
tional Ambient Air Quality now fully approved.
Standard.
Reasonably  Available Control Statewide ................... Submitted 9/6/2018 ... 11/26/2019 [Insert

Technology (RACT) Under the
2008 and 2015 8-Hour Ozone
National Ambient Air Quality
Standards.

Federal Register

citation].

[FR Doc. 2019-25597 Filed 11-25-19; 8:45 am]
BILLING CODE 6560-50-P

checks where state systems support
Head Start requests and are required to
meet the background check

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 1302

[Docket No.: HHS-ACF-2019-0006]
RIN 0970-AC78

Head Start Program

AGENCY: Office of Head Start (OHS),
Administration for Children and
Families (ACF), Department of Health
and Human Services (HHS).

ACTIONS: Final rule; delay compliance
date and request for information.

requirements in section 648A of the
Head Start Act that requires them to
obtain a State, tribal, or Federal criminal
record check for all staff members prior
to employment. The Office of Head Start
also requests comments on the issues set
out in this final rule.

DATES: The date for programs to comply
with background checks procedures as
described in 45 CFR 1302.90(b) and to
participate in QRIS as described in 45
CFR 1302.53(b)(2), delayed September
28, 2017 (82 FR 45205) and September
26, 2018 (83 FR 48558), is further
delayed until September 30, 2021.
Comments are due December 26, 2019.
ADDRESSES: You may send comments,
identified by HHS—-ACF-2019-0006
and/or RIN 0970—AC78, by either of the

SUMMARY: The Office of Head Start will
further delay the compliance date for
programs to meet the new
comprehensive background checks
requirements and to participate in their
state or local Quality Rating and
Improvement Systems (QRIS). We are
delaying the compliance date for these
standards, based on concerns states still
will not have systems developed that
can accommodate Head Start programs
by the current compliance date. Head
Start programs are still encouraged to
conduct comprehensive background

following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow
instructions for sending comments. We
prefer to receive comments via this
method.

e Mail: Office of Head Start,
Attention: Colleen Rathgeb, Director,
Division of Planning, Oversight and
Policy, 330 C Street SW, Washington,
DC 20024.

Instructions: All submissions received
must include our agency name and the
docket number or Regulatory
Information Number (RIN) for this

notice. All comments will be posted
without change to https://
www.regulations.gov, including any
personal information provided. We
accept anonymous comments. If you
wish to remain anonymous, enter ‘“N/
A” in the required fields.

FOR FURTHER INFORMATION CONTACT:
Colleen Rathgeb, Office of Head Start,
Planning, Oversight, and Policy
Division Director, (202) 358—-3263,
OHS NPRM®@acf.hhs.gov. Deaf and
hearing impaired individuals may call
the Federal Dual Party Relay Service at
1-800—-877-8339 between 8 a.m. and 7
p.m. Eastern Standard Time.

SUPPLEMENTARY INFORMATION:

Background

Head Start programs must comply
with background check requirements
and participate in their States’ QRIS by
September 30, 2019. We have already
delayed the compliance date for
background check requirements,
through documents published in the
Federal Register on September 28, 2017
(82 FR 45205) and on September 26,
2018 (83 FR 48558). We issued the first
notice to align our compliance date for
background checks with the background
check requirements deadline in the
Child Care Development Block Grant
(CCDBG) Act of 2014, Public Law 113—
186. We issued the second notice to
accommodate and reduce burden on
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States that received waivers to comply
with CCDBG requirements.

We took that approach because States
that receive CCDBG funds are required
to establish systems that implement the
same set of comprehensive background
checks for all child care teachers and
staff. These systems will enable Head
Start programs to meet the more
comprehensive background checks
requirements in the final rule at 45 CFR
XIII subpart B. We also extended the
compliance date for programs to
participate in QRIS in those notices to
allow States more time to develop
systems that could allow Head Start
programs to participate. We are still
concerned programs will not be able to
implement fully either of these
requirements by September 30, 2019,
without unintended regulatory and
administrative burdens. While States
and Head Start programs are making
significant progress in implementing the
new requirements, very few States are
fully compliant with the CCDBG Act
requirements. In order for Head Start
programs to comply with the
comprehensive background check
requirement in the Head Start
regulations at 45 CFR 1302.90(b), it is
necessary for the State background
check systems to be operational.

Background Check Procedures in the
Regulation

Our standards at 45 CFR 1302.90(b)
require that, before a person is hired at
a Head Start facility, programs must
conduct comprehensive background
checks on such prospective employees
that consist of (1) a sex offender registry
check, (2) State or tribal criminal history
records check (including fingerprint
check), and Federal Bureau of
Investigation criminal history records
check (including fingerprint check), and
(3) a child abuse and neglect State
registry check, if available. We also
require programs to conduct
comprehensive background checks for
each employee at least once every five
years.

The Improving Head Start for School
Readiness Act of 2007 (Act) sets forth
standard background checks
requirements for Head Start programs.
We added more comprehensive
background check requirements in the
Head Start Program Performance
Standards final rule by adding
fingerprint checks and other
components, which align with
background check requirements in the
CCDBG. To date, only two States have
developed systems that fully meet
CCDBG background check requirements.
We understand that States may request
time-limited waivers, in one year

increments (i.e., potentially through
September 30, 2020), to design systems
that can accommodate these background
check requests. Nearly two-thirds of
States have met critical milestones in
complying with CCDBG Act background
check requirements, but these States
need this additional time to fully
comply.

Therefore, we will extend the
compliance date for 45 CFR 1302.90(b)
to September 30, 2021. If we do not
delay the compliance date for
comprehensive background checks,
Head Start programs, States, tribes,
territories, and State and local law
enforcement agencies would experience
unintended burden. Many States are
experiencing serious backlog in
completing child care background check
requests already in the queue and Head
Start background check requests would
add to this backlog. If expanded Head
Start background checks went into effect
before State systems were fully
operational, many programs would not
be able to complete all of the necessary
components to comply with the
regulation. This would likely result in
programs leaving vacancies unfilled, not
be able to provide adequate staffing for
classrooms and other critical functions,
and children going unserved.

Until all Head Start programs have
systems in place that fully comply with
45 CFR 1302.90(b), we require them to
continue to adhere to the criminal
record check requirements in section
648A of the Head Start Act, as amended
by the Improving Head Start for School
Readiness Act of 2007, Public Law 110-
134, which states Head Start agencies
must “obtain—(A) a State, tribal, or
Federal criminal record check covering
all jurisdictions where the grantee
provides Head Start services to children;
(B) a State, tribal, or Federal criminal
record check as required by the law of
the jurisdiction where the grantee
provides Head Start services; or (C) a
criminal record check as otherwise
required by Federal law.”

QRIS Requirement in the Regulation

We require programs that meet certain
conditions, except for American Indian
and Alaska Native programs, to
participate in State or local QRIS, as
prescribed at 45 CFR 1302.53(b)(2). A
QRIS is a systematic approach to assess,
improve, and communicate the level of
quality in early and school-age care and
education programs within a state or
locality. The criteria Head Start
programs must meet to enter the QRIS
and maintain participation vary greatly
by State. We recognize some Head Start
programs were already participating in
their State and local quality

improvement efforts before we
introduced this standard in the
regulation. Now that we have included
this standard in the regulation, we
understand programs have taken steps
to participate in QRIS and that many
States are assessing their QRIS with new
Head Start QRIS participation policies.
However, programs and States need
additional time to align these systems.
We want to minimize any unintended
burden on States that choose to adapt
their systems to allow Head Start
programs to participate in QRIS, as well
as alleviate programs’ concerns about
meeting the current compliance date. To
avoid duplication efforts between Head
Start and QRIS monitoring systems, as
well as to eliminate undue burden on
Head Start programs and States as they
work to align these systems, we will
delay the compliance date for this
standard until September 30, 2021.

Request for Information

We are seeking comment from the
public to gain more information about
the problems Head Start programs are
encountering as they attempt to come
into compliance with the
comprehensive background checks.
Specifically, we invite the public to
share with us:

1. How feasible is it for programs and
other stakeholders to conduct
comprehensive background checks by
September 30, 20217

2. What obstacles are programs facing
today as they attempt to comply with
these performance standards?

3. What steps, if any, can ACF take to
help programs and other stakeholders
comply with these performance
standards by September 30 20217

Conclusion

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice.

The Secretary finds good cause to
waive public comment under section
553(b) of the APA because it is
unnecessary and contrary to the public
interest to provide for public comment
in this instance.

State, localities, and Head Start
grantees will likely be subjected to
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undue and unnecessary administrative
burdens as they expend time trying to
find ways to implement these standards
without support from local and State
law enforcement agencies and without
QRIS systems that can accommodate
Head Start programs. A period for
public comment would only extend
programs’ concerns as they attempt to
meet these standards by the compliance
dates. Head Start programs are still
required to comply with statutory
background check requirements in the
Improving Head Start for School
Readiness Act of 2007, Public Law 110-
134, until they can develop systems that
will enable them to conduct complete
background checks with fingerprints.
Therefore, if we delay compliance dates,
we will pose no harm or burden to
programs or the public. Moreover,
programs that already have systems in
place to meet background check
standards at 45 CFR 1302.90(b) and to
participate in their States’ QRIS at 45
CFR 1302.53(b)(2) may voluntarily come
into compliance by the current
compliance date. However, programs
that do not have systems in place will
have until September 30, 2021, the new
compliance date, to comply.

Dated: October 8, 2019.

Lynn A. Johnson,

Assistant Secretary for Children and Families.
Approved: November 19, 2019.

Alex M. Azar II,

Secretary.

[FR Doc. 2019-25634 Filed 11-25-19; 8:45 am]

BILLING CODE 4184-40-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 61

[WC Docket Nos. 18-276, 17-308; FCC No.
19-107; FR ID 16252]

Reform of Certain Tariff Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission amends its
tariff publication rules to allow carriers
to cross-reference their own tariffs and
the tariffs of their affiliates, and to
eliminate the short form tariff review
plan filed by price cap incumbent local
exchange carriers 90 days before the
effective date of their annual access
tariff filings. These changes will bring
the Commission’s tariff publication
rules in line with the reality of the
increased ease of access to tariff filings,
and will reduce the regulatory burdens

on filers and the Commission’s own
tariff review staff.

DATES: The amendments set forth in this
Report and Order will become effective
December 26, 2019.

ADDRESSES: Federal Communications
Commission, 445 12th Street SW,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Robin Cohn, Wireline Competition
Bureau, Pricing Policy Division at 202—
418-1540 or via email at Robin.Cohn@
fee.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order released October 30, 2019. A
full-text copy can be obtained at the
following internet Address: https://
docs.fcc.gov/public/attachments/FCC-
19-107A1.pdf.

Background

1. Many of the Commission’s rules
governing tariff filings were adopted
when paper tariffs were filed at the
Commission and interested parties had
to visit the Commission to review
physical copies of those filings. Not
surprisingly, technological advances
that allow carriers and interested parties
to submit and view information
electronically have obviated the need
for certain longstanding tariff rules that
were predicated on the need for paper
filings and protracted review periods.
Last year, the Commission proposed to
amend two such sets of rules—those
that prohibit a carrier from cross-
referencing its tariffs and those of its
affiliates, and the rule that requires
price cap local exchange carriers (LECs)
to file short form tariff review plans well
in advance of their annual tariff filings.

2. Cross-referencing. When the
Commission’s cross-referencing rules
were adopted more than 75 years ago,
tariffs were often quite voluminous and
were filed in hard copy, making it
cumbersome to obtain and follow a
cross-reference from one tariff to
another tariff. To ensure that someone
reviewing a paper copy of a tariff would
have ready access to all of the terms of
the tariff, the Commission adopted
§61.74, which, with certain exceptions,
prohibits one tariff from cross-
referencing another tariff, and § 61.54,
which also has been interpreted as
prohibiting cross-referencing between
tariffs.

3. Today, by contrast, carriers are
required to file tariffs electronically
using the Electronic Tariff Filing System
(ETFS), and it only takes “a few seconds
and a few clicks” to find a cross-
referenced tariff. As a result, interested
parties can now access tariffs through
the ETFS via an internet connection

anywhere and electronically review and
search the tariffs they are looking for.

4. The Commission’s current rules
allow carriers to seek special permission
to cross-reference their own tariffs and
those of their affiliates, and carriers do
so when, for example, they offer
discount plans that cross different
operating territories. The Wireline
Competition Bureau (Bureau) has
routinely granted requests for special
permission to allow a carrier to cross-
reference its own tariffs and those of its
affiliates. In the notice of proposed
rulemaking (NPRM) (83 FR 58510, Nov.
20, 2018), the Commission proposed to
amend the rules to allow a carrier’s
tariffs to refer to its own tariffs and
those of its affiliates, and provided an
interim waiver of § 61.74(a) to all
carriers to allow carriers’ tariffs to
reference their other tariffs, and those of
their affiliates, pending resolution of the
issues addressed in the NPRM.

5. Short form tariff review plans. Prior
to 1997, annual interstate access tariffs
were filed 90 days before the effective
date of such tariffs, thereby allowing a
significant amount of time for the
Commission and interested parties to
review the filings and associated cost
support. In 1997, when the Commission
modified its rules to permit price cap
carriers to file tariffs on either 7 days’
notice (for rate reductions) or 15 days’
notice (for rate increases), it also
adopted a requirement that price cap
carriers submit supporting information,
without rate data, 90 days prior to the
annual access tariff filing effective date.
This filing, known as the “short form
tariff review plan,” consists of a
standardized spreadsheet showing data
regarding exogenous cost adjustments
that price cap carriers seek to make to
their price cap indices. Exogenous cost
adjustments are made, for example, to
the following cost input categories: (1)
Regulatory fees; (2)
Telecommunications Relay Services
(TRS) expenses; (3) excess deferred
taxes; and (4) North American
Numbering Plan Administration
(NANPA) expenses.

6. In the years following adoption of
the short form tariff review plan filing
requirement, the Bureau often granted
waivers of the filing deadline and of the
requirement to provide certain data in
advance of the annual access tariff
filing. In 2014, at USTelecom’s request,
the Bureau granted a waiver that
reduced the 90-day filing deadline for
the short form tariff review plan to
approximately 45 days before the
annual access tariff effective date.

7.1In 2017, the Bureau waived the
short form tariff review plan filing
requirement in its entirety, finding that
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the “factors needed to calculate three of
the most common exogenous cost
adjustments—regulatory fees, TRS fees,
and NANPA expenses—will not be
available prior to the short form filing
deadline,” so the short form tariff
review plan would be of little value to
the Commission. The Bureau found
multiple reasons to waive the short form
tariff review plan requirement again in
2018 and 2019, including that: (1) It was
unlikely that the necessary information
would be available by the required filing
date; and (2) exogenous cost data
contained in the short form tariff review
plan would be included with the
information filed directly prior to the
annual filing effective date (assuming
the availability of such data), at which
time the information could be reviewed
by the Commission and interested
parties.

8. In the NPRM, the Commission
recognized that the value of the short
form tariff review plan has declined
because the complexity and number of
interstate access tariff filings has
decreased over the last decade as the
scope of services subject to price cap
regulation has narrowed. In light of the
Commission’s experience that waiving
the short form tariff review plan
requirement had not negatively affected
the ability of interested parties and staff
to review tariffs in a timely fashion, the
Commission proposed to eliminate it as
unnecessary and unduly burdensome.

I. Discussion

9. The Commission received no
opposition to the proposals set forth in
the NPRM. Instead, commenters all
agree that, in their experience, the ease
of making and reviewing electronic
tariff filings obviates the need for the
prohibition on carriers’ cross-
referencing their own or their affiliates’
tariffs and the need for the short form
tariff review plan. The Commission
therefore amends its rules to reduce
unnecessary filing burdens and to allow
stakeholders to benefit from current
technology. (AT&T filed a Motion for
Acceptance of Late-Filed Comments.
The Commission treats AT&T’s filing as
Ex Parte Comments, and dismisses
AT&T’s Motion as moot.)

A. Updating and Amending Tariff
Cross-Referencing Rules

10. First, the Commission amends its
tariffing rules to allow carriers to cross-
reference their own and their affiliates’
tariffs. Comments in the record
unanimously support amending § 61.74
of the Commission’s rules to permit
carriers to cross-reference their own and
their affiliates’ tariff filings. The
Commission agrees with the

commenters that this modification is
justified because the prohibition on a
carrier’s tariff cross-referencing that
carrier’s tariffs and those of its affiliates
no longer serves a functional purpose,
in light of the ease with which the
public can now access and search
tariffs.

11. Moreover, as commenters explain,
the current obligation to seek and
receive special permission to cross-
reference a carrier’s own tariffs imposes
unnecessary costs on the carriers that
file those requests and on the
Commission staff that consider and act
on those requests. The need to request
special permission also harms
competition by “impinging the carriers’
ability to quickly respond to customers’
demands,” and by forcing carriers to
“telegraph a planned tariff filing.”
Furthermore, there is no record of any
negative consequences arising from
previous grants of special permission.

12. The Commission therefore amends
§61.74 as proposed in the NPRM to
expressly allow a carrier to reference
other tariffs issued by the carrier or any
of its affiliates. The new §61.74(b)
states: “Tariff publications filed by a
carrier may reference other tariff
publications filed by that carrier or its
affiliates.” To further effectuate the
Commission’s decision to allow carriers
to cross-reference their own and their
affiliates’ tariffs, the Commaission also
amends §61.54 of its rules, which
applies to the composition of tariffs, and
has been interpreted as prohibiting a
carrier’s tariff from referring to rates in
other tariffs. To effectuate this decision
to allow carriers to cross-reference their
own and their affiliates’ tariffs, the
Commission also amends § 61.54, which
applies to the composition of tariffs and
has been interpreted as prohibiting a
carrier’s tariff from referring to rates in
other tariffs. Paragraph (k) is added,
which specifies that “[n]otwithstanding
any other provisions in [that] section,
tariff publications filed by a carrier may
reference other tariff publications filed
by that carrier or its affiliates.”

13. The rationale for amending § 61.54
is identical to the rationale for
amending § 61.74: There are clear
benefits, and no drawbacks, to allowing
a carrier’s tariff to refer to other tariffs
filed by that carrier and its affiliates.
The Commission’s amendment to
§61.54 is necessary to ensure
consistency between the rules that
govern tariff filings. Given that all
parties to this proceeding that
commented on the cross-referencing
issue support the Commission’s
decision to allow carriers to cross-
reference their own and their affiliates’
tariffs, it follows that the record

supports the Commission’s decision to
amend § 61.54 to achieve the desired
result.

B. Eliminating Advanced Filing of
Materials That Support Interstate
Access Tariffs for Price Cap LECs

14. As proposed in the NPRM, and
supported by the record, the
Commission also eliminates the
requirement that price cap LECs file
short form tariff review plans 90 days
before their annual interstate access
tariff filings are effective. Consistent
with the view of all parties that
commented on this issue, the
Commission finds that the filing of short
form tariff review plans is no longer
necessary and is unduly burdensome.

15. As Verizon explains, the
decreased complexity of the annual
filings obviates the need for early notice
of the information contained in the
short form tariff review plan. AT&T also
points out that, even when the required
data are available by the filing deadline,
some of the information may later
change, forcing carriers to redo their
calculations before they submit their
annual access tariff filings. Both AT&T
and Frontier argue that the lack of data
and/or use of temporary or preliminary
factors render the short form tariff
review plan of little practical value.

16. Notably, commenters agree that
there have been no adverse
consequences from the suspension of
the requirement in recent years to
prepare and file a short form tariff
review plan. As Verizon, for example,
explains, the waivers of the entire filing
requirement “did not impede parties’
ability to review the annual filings.”
Frontier agrees that there is no evidence
that the Bureau’s previous waivers of
the filing requirement caused any harm.

17. Although the short form tariff
review plan filing serves little, if any,
useful purpose, it requires effort from
the filing carriers. Parties estimate that
the time required to prepare and file the
short form tariff review plan can range
from 40 to 160 hours. Also, as
CenturyLink explains, the timing of the
short form tariff review plan is
inconvenient, requiring that carriers and
the Commission expend resources
completing and reviewing the short
form tariff review plan at a time “when
the larger [a]lnnual [f]iling needs the
greater attention.”” Thus, the current rule
requiring price cap carriers to file short
form tariff review plans is burdensome
and provides little benefit, if any,
especially given that the remaining
annual filing notice requirements “will
provide adequate time for the
Commission and the industry to review
carrier tariff filings.”” As Frontier aptly
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explains, eliminating the short form
tariff review plan “will free up valuable
carrier resources with no discernable
downside for Commission staff.”

C. Effective Date and Sunsetting of
Interim Waiver of the Prohibition on
Referencing Other Tariffs

18. Because both the prohibition on a
carrier cross-referencing its own tariffs
and those of its affiliates and the short
form tariff review plan requirement no
longer serve any useful purpose, the
Commission sees no reason to delay the
effective date of the rule changes. In the
NPRM, the Commission proposed that
the rule changes would take effect 30
days after Federal Register publication
of a summary of this Report and Order.
No commenters opposed this proposal,
which the Commission now adopts.

19. Finally, the interim waiver the
Commission granted to all carriers of the
prohibition on cross-referencing their
own tariffs and those of their affiliates
will end 30 days after Federal Register
publication of a summary of this Report
and Order, when the revised rules
become effective.

II. Procedural Issues

20. Paperwork Reduction Act. This
document eliminates certain
information collection requirements but
does not contain any new or modified
information collection requirements
within the meaning of the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198.

21. Final Regulatory Flexibility
Certification. The Regulatory Flexibility
Act of 1980, as amended (RFA), requires
that a regulatory flexibility analysis be
prepared for notice-and-comment
rulemaking proceedings, unless the
agency certifies that “‘the rule will not,
if promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

22. The Commission included an
Initial Regulatory Flexibility
Certification in the NPRM, and received
no comments addressing this issue.

23. In this Report and Order, the
Commission amends two of the its tariff
rules by adding §§ 61.54(k) and 61.74(b),
and eliminates one tariff rule, § 61.49(k),
to minimize burdens associated with
filing tariffs, as part of the Commission’s
efforts to reduce unnecessary
regulations that no longer serve the
public interest. The addition of
§§61.54(k) and 61.74(b) is procedural in
nature, and the impact is minor. These
revisions impact large and small
telephone companies. The elimination
of § 61.49(k) impacts only price cap
LECs for services that continue to be
subject to price cap regulation, and any
impact of this rule change is minor.
Price cap LECs are some of the largest
telephone companies. Therefore, the
Commission certifies that the rule
amendments will not have a significant
economic impact on a substantial
number of small entities.

24. The Commission will send a copy
of the Report and Order, including a
copy of this Final Regulatory Flexibility
Certification, in a report to Congress
pursuant to the Congressional Review
Act. In addition, the Report and Order
and this final certification will be sent
to the Chief Counsel for Advocacy of the
SBA, and will be published in the
Federal Register.

25. Congressional Review Act. The
Commission has determined, and the
Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
concurs that these rules are “non-major”
under the Congressional Review Act, 5
U.S.C. 804(2). The Commission will
send a copy of this Report and Order to
Congress and the Government
Accountability Office pursuant to 5
U.S.C. 801(a)(1)(A).

III. Ordering Clauses

26. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1, 2, 4(i)—(j), and 201-203 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i)-(j),
201-203, this Report and Order is
adopted.

27. It is further ordered that this
Report and Order shall be effective
thirty (30) days after publication of a
summary in the Federal Register.

28. It is further ordered that part 61
of the Commission’s rules, 47 CFR part
61, is amended as set forth in the Final
Rules, and such rule amendments shall
be effective thirty (30) days after
publication of a summary of the Report
and Order in the Federal Register.

29. It is further ordered that the
interim waiver of the prohibition on a
carrier’s tariff referencing the carrier’s
other tariff publications and tariffs of its
affiliates, as adopted in the NPRM, will
end thirty (30) days after a summary of
this Report and Order is published in
the Federal Register.

30. It is further ordered that the
Motion for Acceptance of Late-Filed
Comments filed by AT&T is dismissed
as moot.

31. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility
Certification, to the Chief Counsel for
Advocacy of the Small Business
Administration.

Federal Communications Commission.
Marlene Dortch,
Secretary.

List of Subjects in 47 CFR Part 61

Communications common carriers,
Reporting and recordkeeping
requirements, Telephones.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 61 as
follows:

PART 61—TARIFFS

m 1. The authority citation for part 61
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
201-205, 403, unless otherwise noted.

§61.49 [Amended]

m 2. Amend § 61.49 by removing and
reserving paragraph (k).

m 3. Amend § 61.54 by adding paragraph
(k) to read as follows:

§61.54 Composition of tariffs.

* * * * *

(k) References to other tariffs.
Notwithstanding any other provisions in
this section, tariff publications filed by
a carrier may reference other tariff
publications filed by that carrier or its
affiliates.

m 4. Amend § 61.74 by redesignating
paragraphs (b) through (e) as paragraphs
(c) through (f) and adding new
paragraph (b) to read as follows:

§61.74 References to other instruments.
* * * * *

(b) Tariff publications filed by a
carrier may reference other tariff
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publications filed by that carrier or its
affiliates.

* * * * *

[FR Doc. 2019-25570 Filed 11-25-19; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 580

[Docket No. NHTSA-2019-0127]
RIN 2127-AL39

Odometer Disclosure Requirements

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation DOT.
ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: This document responds to
petitions for reconsideration regarding
NHTSA'’s October 2, 2019, final rule
amending NHTSA’s odometer
disclosure requirements to allow States
to adopt electronic odometer disclosure
systems and changing the time when
vehicles become exempt from federal
odometer disclosure requirements from
ten years to twenty years. NHTSA
received petitions for reconsideration
from the America Association of Motor
Vehicle Administrators (AAMVA) and
the State of Delaware Department of
Transportation requesting that the
agency delay the effective date of the
changes to the exemption from
odometer disclosure requirements for
one year. After consideration of the
petitions, NHTSA has decided to grant
the petition. The change to the
exemption from the odometer disclosure
requirements will take effect on January
1, 2021 and will apply to model year
2011 and newer vehicles. The
amendments in the October 2, 2019,
final rule allowing States to adopt
electronic odometer disclosure systems
will still take effect as scheduled on
December 31, 2019.
DATES: Effective December 31, 2019.
Petitions for reconsideration of this
final action must be received not later
than January 10, 2020.
ADDRESSES: Correspondence related to
this rule including petitions for
reconsideration and comments should
refer to the docket number in the
heading of this document and be
submitted to: Administrator, National
Highway Traffic Safety Administration,
U.S. Department of Transportation, 1200
New Jersey Avenue SE, West Building,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:

For policy and technical issues: Mr.
David Sparks, Director, Office of
Odometer Fraud, National Highway
Traffic Safety Administration, 1200 New
Jersey Avenue SE, Washington, DC
20590. Telephone: (202) 366—5953.
Email: David.Sparks@dot.gov.

For legal issues: Mr. Thomas Healy,
Office of the Chief Counsel, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue SE,
Washington, DC 20590. Telephone:
(202) 366—7161. Email Thomas.Healy@
dot.gov.

SUPPLEMENTARY INFORMATION: On
October 2, 2019, NHTSA issued a final
rule amending 49 CFR part 580 to allow
States to adopt electronic odometer
disclosure without prior approval from
NHTSA. The final rule also amended
the exemption in § 580.17 exempting
vehicles greater than ten model years
old at the time of transfer from odometer
disclosure. Under the final rule, starting
with the 2010 model year, a vehicle
does not become exempt until it is
twenty model years old at the time of
transfer. The amendments to the
exemption period in the October 2, 2019
final rule were scheduled to go in to
effect on December 31, 2019 and would
have applied to model year 2010
vehicles (which would otherwise be
exempt from odometer disclosure
beginning January 1, 2020).

On November 8, 2019, AAMVA
submitted a petition for reconsideration
requesting that NHTSA delay the
changes to the exemption period in
section 580.17 for one year. AAMVA
stated that the 90-day lead time in the
final rule was insufficient for member
State departments of motor vehicles to
implement the changes in information
technology systems, order forms and
coordinate legislative changes necessary
to implement the change to the
exemption period. AAMVA stated that,
in addition to States, motor vehicle
dealers and motor vehicle auctions may
need to change their business processes
in response to the change to the
exemption period. AAMVA further
stated that State departments of motor
vehicles will require time to train staff
on the new exemption period and
educate motor vehicle dealers and other
effected entities. AAMVA requested a
delay of one year to give all parties
effected by the changes to the
exemption period the time necessary to
successfully implement the change to
the exemption period.

The State of Delaware Department of
Transportation submitted a petition for
reconsideration on November 15, 2019
also requesting a one year delay to the

changes to the exemption period in
§580.17. Delaware stated that legislative
changes were necessary to accomplish
the change to the exemption period and
that its Legislature did not begin its
legislative session until January 2020.
After reviewing the arguments in the
petition for reconsideration submitted
by AAMVA and Delaware, NHTSA has
tentatively decided to delay the effective
date of the changes to the exemption
period in § 580.17 for one year, and
apply the twenty-year exemption
beginning with the 2011 model year, to
ensure that the change to the exemption
period is implemented with minimal
disruption. The increase in the
exemption period to twenty years will
now come into effect on January 1, 2021
and will apply to model year 2011 and
later vehicles. As is the case prior to
implementation of the rule, model year
2010 vehicles will become exempt from
odometer disclosure on January 1, 2020.

Response to Petitions for
Reconsideration

Pursuant to the process established
under 49 CFR 553.37, after carefully
considering all aspects of the petition,
NHTSA has decided to grant the
petitions discussed above without
further proceedings.

Rulemaking Analyses and Notices

Executive Order 12866, Executive Order
13563, and DOT Regulatory Policies and
Procedures

Executive Order 12866, Executive
Order 13563, and the Department of
Transportation’s regulatory policies
require this agency to make
determinations as to whether a
regulatory action is “significant” and
therefore subject to OMB review and the
requirements of the aforementioned
Executive Orders. The Executive Order
12866 defines a “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.
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We have considered the potential
impact of this rulemaking under
Executive Order 12866, Executive Order
13563, and the Department of
Transportation’s regulatory policies and
procedures and have determined that
today’s final rule is not significant for
any of the aforementioned reasons. We
are delaying changes to the exemptions
from odometer disclosure to give State
departments of motor vehicles the time
necessary to implement the change. We
thus anticipate that the economic
impacts of this rulemaking will be
limited.

Executive Order 13771

Executive Order 13771 titled
“Reducing Regulation and Controlling
Regulatory Costs,” directs that, unless
prohibited by law, whenever an
executive department or agency
publicly proposes for notice and
comment or otherwise promulgates a
new regulation, it shall identify at least
two existing regulations to be repealed.
In addition, any new incremental costs
associated with new regulations shall, to
the extent permitted by law, be offset by
the elimination of existing costs. Only
those rules deemed significant under
section 3(f) of Executive Order 12866,
“Regulatory Planning and Review,” are
subject to these requirements. As
discussed above, this rule is not a
significant rule under Executive Order
12866 and, accordingly, is not subject to
the offset requirements of 13771.

NHTSA has determined that this is a
deregulatory action under E.O. 13771, as
it imposes no costs and, instead,
amends 49 CFR 580.17 to delay the
compliance date by one year

Delaying the compliance date of the
amendments to § 580.17 for one year
will result in a cost savings of $740,000
for the 2020 calendar year. These cost
savings will accrue because persons and
entities transferring ownership of a
vehicle will not have to complete an
odometer disclosure for vehicles older
than ten models in age.

Executive Order 13609: Promoting
International Regulatory Cooperation

The policy statement in section 1 of
Executive Order 13609 provides, in part:

The regulatory approaches taken by foreign
governments may differ from those taken by
U.S. regulatory agencies to address similar
issues. In some cases, the differences
between the regulatory approaches of U.S.
agencies and those of their foreign
counterparts might not be necessary and
might impair the ability of American
businesses to export and compete
internationally. In meeting shared challenges
involving health, safety, labor, security,
environmental, and other issues,
international regulatory cooperation can

identify approaches that are at least as
protective as those that are or would be
adopted in the absence of such cooperation.
International regulatory cooperation can also
reduce, eliminate, or prevent unnecessary
differences in regulatory requirements.

NHTSA finds this rule will not
implicate or encompass the issues
outlined in the foregoing policy
statement.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of proposed
rulemaking or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). The Small Business
Administration’s regulations at 13 CFR
part 121 define a small business, in part,
as a business entity ‘“which operates
primarily within the United States.” (13
CFR 121.105(a)). No regulatory
flexibility analysis is required if the
head of an agency certifies the proposal
will not have a significant economic
impact on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
proposal will not have a significant
economic impact on a substantial
number of small entities.

I hereby certify that this rule will not
have a significant economic impact on
a substantial number of small entities.
The delay to the implementation of the
change to the exemption period will
require minimal changes in data entry
for small businesses thereby providing
these small businesses additional time
to take any actions necessary to comply
with the new requirements and will not
result in any significant effect.

Executive Order 13132 (Federalism)

NHTSA has examined today’s final
rule pursuant to Executive Order 13132
(64 FR 43255, August 10, 1999) and
concluded that no additional
consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rulemaking will not have sufficient
federalism implications to warrant
consultation with State and local
officials or the preparation of a
federalism summary impact statement.
The rule will delay changes to the terms
of an exemption for owners from

disclosing vehicle mileage when
transferring the vehicle giving State
departments of motor vehicles sufficient
time to make changes to their business
processes necessary to implement the
change to the exemption period.

Executive Order 12988 (Civil Justice
Reform)

When promulgating a regulation,
Executive Order 12988 specifically
requires that the agency must make
every reasonable effort to ensure that the
regulation, as appropriate: (1) Specifies
in clear language the preemptive effect;
(2) specifies in clear language the effect
on existing Federal law or regulation,
including all provisions repealed,
circumscribed, displaced, impaired, or
modified; (3) provides a clear legal
standard for affected conduct rather
than a general standard, while
promoting simplification and burden
reduction; (4) specifies in clear language
the retroactive effect; (5) specifies
whether administrative proceedings are
to be required before parties may file
suit in court; (6) explicitly or implicitly
defines key terms; and (7) addresses
other important issues affecting clarity
and general draftsmanship of
regulations.

NHTSA notes that there is no
requirement that individuals submit a
petition for reconsideration or pursue
other administrative proceeding before
they may file suit in court.

Executive Order 13045 (Protection of
Children From Environmental Health
and Safety Risks)

Executive Order 13045, “Protection of
Children from Environmental Health
and Safety Risks,” (62 FR 19885; April
23, 1997) applies to any proposed or
final rule that: (1) Is determined to be
“economically significant,” as defined
in Executive Order 12866, and (2)
concerns an environmental health or
safety risk that NHTSA has reason to
believe may have a disproportionate
effect on children. If a rule meets both
criteria, the agency must evaluate the
environmental health or safety effects of
the rule on children, and explain why
the rule is preferable to other potentially
effective and reasonably feasible
alternatives considered by the agency.
This rule is not subject to Executive
Order 13045 because it is not
economically significant.

National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (Pub. L. 104-113), ““all Federal
agencies and departments shall use
technical standards that are developed
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or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.”
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies, such as the
Society of Automotive Engineers (SAE).
The NTTAA directs us to provide
Congress, through OMB, explanations
when we decide not to use available and
applicable voluntary consensus
standards. For the specific provisions
that we are adjusting in this rule, there
are no applicable consensus standards.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). We note that as this rule only
makes minor adjustments to 49 CFR part
580. Thus, it will not result in
expenditures by any of the
aforementioned entities of over $100
million annually.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. Today’s rule does not propose
any new federal agency information
collection requirements.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 580

Consumer protection, Motor vehicles,
Reporting and recordkeeping
requirements.

For the reasons discussed in the
preamble, 49 CFR part 580, as amended
October 2, 2019, at 84 FR 52664, is
further amended as follows:

PART 580—ODOMETER DISCLOSURE
REQUIREMENTS

m 1. The authority citation continues to
read as follows:

Authority: 49 U.S.C. 32705; Pub. L. 112—
141; delegation of authority at 49 CFR 1.95.

m 2. Section 580.17, as amended
October 2, 2019, at 84 FR 52664, is
further amended by revising paragraphs
(a)(3) and (4) to read as follows:

§580.17 Exemptions.
* * * * *

(3)(1) A vehicle manufactured in or
before the 2010 model year that is
transferred at least 10 years after January
1 of the calendar year corresponding to
its designated model year;

(ii) Example to paragraph (a)(3): For
vehicle transfers occurring during
calendar year 2020, model year 2010 or
older vehicles are exempt.

(4)(i) A vehicle manufactured in or
after the 2011 model year that is
transferred at least 20 years after January
1 of the calendar year corresponding to
its designated model year; or

(ii) Example to paragraph (a)(4): For
vehicle transfers occurring during
calendar year 2031, model year 2011 or

older vehicles are exempt.
* * * * *

Issued in Washington, DC, under authority
delegated in 49 CFR 1.95 and 501.5.

Jonathan Charles Morrison,

Chief Counsel.

[FR Doc. 2019-25657 Filed 11-25-19; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 121004518-3398-01; RTID
0648-XS017]

Reef Fish Fishery of the Gulf of
Mexico; 2019 Commercial
Accountability Measure and Closure
for Gulf of Mexico Gray Triggerfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements
accountability measures (AMs) for the
gray triggerfish commercial sector in the
exclusive economic zone (EEZ) of the
Gulf of Mexico (Gulf) through this
temporary rule. NMFS projects that the
2019 commercial landings for gray

triggerfish will reach the commercial
annual catch target (ACT) (commercial
quota) by November 26, 2019.
Therefore, NMFS is closing the
commercial sector for Gulf gray
triggerfish on November 26, 2019, and it
will remain closed through the end of
the fishing year on December 31, 2019.
This closure is necessary to protect the
Gulf gray triggerfish resource.

DATES: This temporary rule is effective
at 12:01 a.m., local time, on November
26, 2019, until 12:01 a.m., local time, on
January 1, 2020.

FOR FURTHER INFORMATION CONTACT:
Kelli O’Donnell, NMFS Southeast
Regional Office, telephone: 727-824—
5305, email: kelli.odonnell@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
manages the Gulf reef fish fishery,
which includes gray triggerfish, under
the Fishery Management Plan for the
Reef Fish Resources of the Gulf of
Mexico (FMP). The Gulf of Mexico
Fishery Management Council (Council)
prepared the FMP and NMFS
implements the FMP under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622. All gray
triggerfish weights discussed in this
temporary rule are in round weight.

The commercial ACL for Gulf gray
triggerfish is 64,100 1b (29,075 kg) (50
CFR 622.41(b)(1)), and the commercial
ACT (quota) is 60,900 1b (27,624 kg) (50
CFR 622.39(a)(1)(vi)). The regulations at
50 CFR 622.41(b)(1) require an overage
of the commercial ACL be subtracted
from the following year’s ACL and ACT.
Landings of gray triggerfish for the
commercial sector in 2018 totaled
64,702 1b (29,348 kg), which is 602 1b
(273 kg) greater than the 2018 ACL of
64,100 lb (29,075 kg). Accordingly, for
2019, NMFS reduced both the
commercial ACL and ACT for Gulf gray
triggerfish by 602 lb (273 kg) (84 FR
43725, August 22, 2019). The revised
commercial ACT (commercial quota) for
gray triggerfish in 2019 is 60,298 lb
(27,351 kg), and the revised commercial
ACL for gray triggerfish is 63,498 1b
(28,802 kg).

As specified by 50 CFR 622.41(b)(1),
NMFS is required to close the
commercial sector for gray triggerfish
when the commercial quota is reached,
or is projected to be reached, by filing
a notification to that effect with the
Office of the Federal Register. NMFS
projects the 2019 adjusted commercial
quota for Gulf gray triggerfish will be
reached by November 26, 2019.
Accordingly, this temporary rule closes
the commercial sector for Gulf gray
triggerfish effective at 12:01 a.m., local
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time, on November 26, 2019, and the
sector will remain closed until the start
of the next commercial fishing season
on January 1, 2020.

During the commercial closure, the
operator of a vessel with a valid
commercial vessel permit for Gulf reef
fish having gray triggerfish on board
must have landed and bartered, traded,
or sold such gray triggerfish prior to
12:01 a.m., local time, on November 26,
2019. During the closure, the sale or
purchase of gray triggerfish taken from
the Gulf EEZ is prohibited. The
prohibition on the sale or purchase does
not apply to gray triggerfish that were
harvested, landed ashore, and sold prior
to 12:01 a.m., local time, on November
26, 2019, and were held in cold storage
by a dealer or processor.

Classification

The Regional Administrator for the
NMFS Southeast Region has determined
this temporary rule is necessary for the
conservation and management of Gulf
gray triggerfish and is consistent with

the Magnuson-Stevens Act and other
applicable laws.

This action is taken under 50 CFR
622.41(b)(1) and is exempt from review
under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

This action responds to the best
scientific information available. The
Assistant Administrator for NOAA
Fisheries (AA) finds that the need to
immediately implement this action to
close the commercial sector for gray
triggerfish constitutes good cause to
waive the requirements to provide prior
notice and opportunity for public
comment on this temporary rule
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), because such
procedures are unnecessary and
contrary to the public interest. Such
procedures are unnecessary because the
final rule implementing Amendment 37
to the FMP (78 FR 27084, May 9, 2013),

which established the closure provision,
was subject to notice and comment, and
all that remains is to notify the public

of the closure. Such procedures are
contrary to the public interest because
of the need to immediately implement
this action to protect gray triggerfish
since the capacity of the fishing fleet
allows for rapid harvest of the
commercial quota. Prior notice and
opportunity for public comment would
require time and could potentially result
in a harvest well in excess of the
established commercial quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.
Dated: November 20, 2019.

Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-25602 Filed 11-21-19; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

[Doc. No. AMS-SC-19-0091; SC19-930-3
PR]

Tart Cherries Grown in the States of
Michigan, et al.; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement a recommendation from the
Cherry Industry Administrative Board
(Board) to decrease the assessment rate
established for the 2019-20 and
subsequent fiscal years. The proposed
assessment rate would remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Comments must be received by
December 26, 2019.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938; or
internet: http://www.regulations.gov.
Comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov. All comments
submitted in response to this rule will
be included in the record and will be
made available to the public. Please be
advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,

or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 291-8614, or Email:
Jennie.Varela@usda.gov or
Christian.Nissen@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes an amendment to regulations
issued to carry out a marketing order as
defined in 7 CFR 900.2(j). This proposed
rule is issued under Marketing
Agreement and Order No. 930, both as
amended (7 CFR part 930), regulating
the handling of tart cherries produced in
the states of Michigan, New York,
Pennsylvania, Oregon, Utah,
Washington, and Wisconsin. Part 930
(referred to as the “Order”’) is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.” The Board locally
administers the Order and is comprised
of producers and handlers of tart
cherries operating within the
production area, and a public member.

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
13563 and 13175. This proposed rule
falls within a category of regulatory
actions that the Office of Management
and Budget (OMB) exempted from
Executive Order 12866 review.
Additionally, because this proposed
rule does not meet the definition of a
significant regulatory action, it does not
trigger the requirements contained in
Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’” (February 2, 2017).

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the Order now in
effect, tart cherry handlers are subject to
assessments. Funds to administer the

Order are derived from such
assessments. It is intended that the
assessment rate would be applicable to
all assessable tart cherries for the 2019-
20 crop year and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed no later than
20 days after the date of the entry of the
ruling.

This proposed rule would decrease
the assessment rate from $0.0075, the
rate that was established for the 2016—
17 and subsequent fiscal years, to
$0.00575 per pound of tart cherries
handled for the 2019-20 and subsequent
fiscal years. Under the marketing order,
the Board also recommends an
allocation of assessments for operations
and for promotion activities. This action
would decrease the portion of
assessments allocated to research and
promotion activities from $0.0065 to
$0.005 per pound of tart cherries and
decrease the portion allocated to
administrative expenses from $0.001 to
$0.00075 per pound of tart cherries.

The Order provides authority for the
Board, with the approval of USDA, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members are familiar with the Board’s
needs and with the costs of goods and
services in their local area and are thus
in a position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.
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For the 2016—17 and subsequent fiscal
years, the Board recommended, and
USDA approved, an assessment rate that
would continue in effect from fiscal year
to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
information available to USDA.

The Board met on September 12,
2019, and unanimously recommended
2019-20 expenditures of $1,956,500,
and an assessment rate of $0.00575 per
pound of tart cherries, divided into
$0.005 for promotional expenses and
$0.00075 for administrative expenses. In
comparison, last year’s budgeted
expenditures were $2,374,450. The
assessment rate of $0.00575 is $0.00175
lower than the rate currently in effect.
The Board recommended decreasing the
assessment rate to reduce the
assessment burden on handlers and
utilize funds from the authorized
reserve to help cover its expenses.

The major expenditures
recommended by the Board for the
2019-20 year include $1,514,500 for
research and promotion, $250,000 for
salaries and wages, and $130,000 for
administrative expenses. Budgeted
expenses for these items in 2018-19
were $1,867,450, $275,000, and
$130,000, respectively.

The Board derived the recommended
assessment rate by considering
anticipated expenses, an estimated crop
of 230.74 million pounds of tart
cherries, and the amount of funds
available in the authorized reserve.
Income derived from handler
assessments, calculated at $1,326,755
(230.74 million pounds x $0.00575/
pound), along with interest income and
funds from the Board’s authorized
reserve, would be adequate to cover
budgeted expenses of $1,956,500. Funds
in the reserve are estimated to be
$81,553 at the end of the 2019-20 fiscal
year.

The assessment rate proposed in this
rule would continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
available information.

Although this assessment rate would
be in effect for an indefinite period, the
Board will continue to meet prior to or
during each fiscal year to recommend a
budget of expenses and consider
recommendations for modification of
the assessment rate. The dates and times
of Board meetings are available from the
Board or USDA. Board meetings are
open to the public and interested
persons may express their views at these
meetings. USDA would evaluate Board

recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The Board’s
2019-20 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 400
producers of tart cherries in the
regulated area and approximately 40
handlers of tart cherries who are subject
to regulation under the Order. Small
agricultural producers are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $1,000,000, and small
agricultural service firms have been
defined as those whose annual receipts
are less than $30,000,000 (13 CFR
121.201).

According to the National
Agricultural Statistics Service (NASS)
and Board data, the average annual
grower price for tart cherries utilized for
processing during the 2018-19 season
was approximately $0.196 per pound.
With total utilization at 288.8 million
pounds for the 2018-19 season, the total
2018-19 value of the crop utilized for
processing is estimated at $56.6 million.
Dividing the crop value by the estimated
number of producers (400) yields an
estimated average receipt per producer
of $141,500. This is well below the SBA
threshold for small producers.

A free on board (FOB) price of $0.80
per pound for frozen tart cherries was
reported by the Food Institute during
the 2018-19 season. Based on
utilization, this price represents a good
estimate of the price for processed
cherries. Multiplying this FOB price by
total utilization of 288.8 million pounds
results in an estimated handler-level tart
cherry value of $231 million. Dividing
this figure by the number of handlers
(40) yields estimated average annual

handler receipts of $5.8 million, which
is below the SBA threshold for small
agricultural service firms. Assuming a
normal distribution, the majority of
producers and handlers of tart cherries
may be classified as small entities.

This proposal would decrease the
assessment rate collected from handlers
for the 2019-20 and subsequent fiscal
years from $0.0075 to $0.00575 p