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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 103

[CIS No. 2652-19; DHS Docket No. USCIS-
2019-0006]

RIN 1615-AC36

Registration Fee Requirement for
Petitioners Seeking To File H-1B
Petitions on Behalf of Cap Subject
Aliens

AGENCY: U.S. Citizenship and
Immigration Services, DHS.
ACTION: Final rule.

SUMMARY: This final rule amends
Department of Homeland Security
(DHS) regulations to require petitioners
seeking to file H-1B cap-subject
petitions to pay a $10 fee for each
registration they submit to U.S.
Citizenship and Immigration Services
(USCIS) for the H-1B cap selection
process.

DATES: This final rule is effective
December 9, 2019.

FOR FURTHER INFORMATION CONTACT:
Charles Nimick, Chief, Business &
Foreign Workers Division, Office of
Policy and Strategy, U.S. Citizenship
and Immigration Services, Department
of Homeland Security, 20 Massachusetts
Avenue NW, Suite 1100, Washington,
DC 20529-2140; Telephone (202) 272—
8377.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background
A. The H-1B Registration System
B. Legal Authority
C. Registration Fee
II. Public Comments on the Proposed Rule
A. Summary of Public Comments
B. General Support for the Proposed Rule
C. General Opposition to the Proposed
Rule
D. Establishment of Registration Fee
1. Fee Payment System
2. Fee Amount ($10 per registration)
3. Fraud Deterrent

4. Equity of Registration Fee
E. Impact on Small Entities
F. Paperwork Reduction Act
G. Implementation Timeframe
H. Out of Scope
II. Statutory and Regulatory Requirements
A. Executive Order 12866 and 13563
B. Regulatory Flexibility Act
C. Other Regulatory Requirements
D. Paperwork Reduction Act

I. Background
A. The H-1B Registration System

On January 31, 2019, DHS published
a final rule requiring petitioners seeking
to file H-1B cap-subject petitions,
including those eligible for the
advanced degree exemption, to first
electronically register with USCIS
during a designated registration period,
unless the requirement is suspended
(“H—1B registration final rule”).? USCIS
stated in the H-1B registration final rule
that it was suspending the registration
requirement for the fiscal year 2020 cap
season to complete required user testing
of the new H—1B registration system and
otherwise ensure the system and
process work correctly.

Once USCIS implements the system
and requires registration, USCIS will not
consider an H-1B cap-subject petition to
be properly filed unless it is based on
a valid registration selection for the
applicable fiscal year. See 8 CFR
214.2(h)(8)(iii)(A)(1) and (h)(8)(iii)(D).
USCIS will reject or deny H-1B cap-
subject petitions that are not properly
filed. 8 CFR 214.2(h)(8)(iii)(D).

B. Legal Authority

The Immigration and Nationality Act
(INA) authorizes DHS to establish and
collect fees for adjudication and
naturalization services to “‘ensure
recovery of the full costs of providing all
such services, including the costs of
similar services provided without
charge to asylum applicants or other
immigrants.” INA section 286(m), 8
U.S.C. 1356(m). Through the collection
of fees established under that authority,
USCIS is primarily funded by
immigration and naturalization fees
charged to applicants, petitioners, and
other requestors. See INA sections
286(m) and (n), 8 U.S.C. 1356(m) and
(n); 8 CFR 103.7(b)(1)(1)(USCIS fees).
Fees collected from individuals and
entities filing immigration benefit

1 See 84 FR 888 (Jan. 31, 2019); 8 CFR

214.2(h)(8)(iii)(A)(1).

requests are deposited into the
Immigration Examinations Fee Account
(IEFA) and used to fund the cost of
processing immigration benefit
requests.? Consistent with that authority
and USCIS’ reliance on fees for its
funding, DHS is amending its
regulations to require a fee for
submitting H-1B registrations.

C. Registration Fee

On September 4, 2019, DHS
published a notice of proposed
rulemaking seeking public comments on
its proposal to require a $10 fee per H-
1B registration. See 84 FR 46460. DHS
is amending its regulations to require a
$10 fee for each registration submitted
to register for the H-1B cap selection
process. See 8 CFR 103.7(b)(1)(i)(NNN).
As stated in the proposed rule, USCIS
operations are funded by fees collected
for adjudication and naturalization
services, and USCIS must expend
resources to implement and maintain
the registration system. Therefore, DHS
is requiring a fee for submitting H-1B
registrations to recover those costs.

II. Public Comments on the Proposed
Rule

A. Summary of Public Comments

In response to the proposed rule, DHS
received 22 comments during the 30-
day public comment period. There were
no duplicate submissions or letters
submitted through mass mailing
campaigns. DHS considered all of these
comment submissions. Commenters
consisted of individuals (including U.S.
workers), law firms, professional
organizations, and advocacy groups.
Some commenters expressed support for
the rule and/or offered suggestions for
improvement. Two commenters
expressed general opposition to the rule,
suggesting that DHS should not impose
a fee for registration. For many of the
public comments, DHS could not
ascertain whether the commenter
supported or opposed the proposed
rule. A number of comments received
addressed subjects beyond those
covered by the proposed rule, and were
deemed out of scope.

DHS has reviewed all of the public
comments received in response to the
proposed rule and is addressing relevant
comments in this final rule. DHS’s
responses are grouped by subject area,

2 See 81 FR 26904, 26905 (May 4, 2016).
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with a focus on the most common issues
and suggestions raised by commenters.
DHS is not addressing comments
seeking changes in U.S. laws,
regulations, or agency policies that are
out of scope and unrelated to the
changes proposed on September 4,
2019, or to the H-1B registration system
generally.

B. General Support for the Proposed
Rule

Comment: Two commenters stated
that they agreed with the proposed fee
without providing any additional or
substantive rationale. While DHS
appreciates the input, a response to
these general support comments is not
necessary.

C. General Opposition to the Proposed
Rule

Comment: Two commenters said the
rule would cause an unnecessary
financial obstacle to an already tedious
and burdensome process for prospective
immigrants. One commenter said that
the additional fee would oppress
minorities and put unnecessary
financial barriers on families and extend
the time it takes for them to receive
clearance. The commenter explained
that the process to become a legalized
citizen is already an extensive process
and extending it further could turn
away families from receiving
legalization.

Response: The H-1B classification is
an employment-based nonimmigrant
classification that allows U.S. employers
to temporarily employ foreign workers
in specialty occupations. DHS notes that
this rule is not addressing the process of
obtaining an immigrant visa or lawful
permanent resident status. Rather, this
rule addresses the fee for filing an H-1B
registration which is a prerequisite to
being able to file a nonimmigrant
petition for a foreign worker in the H-
1B nonimmigrant classification. The fee
paid for the registration is a
responsibility of the petitioning
employer, not the foreign worker. DHS
believes that a $10 fee for each
registration a U.S. employer chooses to
submit would not be overly burdensome
for employers, especially when
considering the benefits of not having to
submit a full, paper-based petition as
required for possible selection under the
current cap selection process. Moreover,
the nominal fee would assist DHS in
recovering the cost of administering the
electronic registration process.
Requiring such a fee would not have
any impact on the time to adjudicate an
immigration benefit request.

D. Establishment of Registration Fee
1. Fee Payment System
Pay.gov

Comments: A few commenters asked
DHS to explain with specificity in the
final rule how the payment system and
payment mechanics will work. The
comments related to pay.gov are as
follows:

o Will DHS utilize pay.gov for the
payment portal? If an employer is
already registered in pay.gov, will that
registration control for the H-1B
registration fee payment?

o Is submission of the registration fee
payment via pay.gov limited to
employers, or may attorneys also submit
payments via pay.gov on behalf of their
U.S. employer clients? The commenter
stated that attorneys should be able to
submit registration fee payments via the
pay.gov portal for their U.S. employer
clients.

e A professional association stated
that, given the limited familiarity of
stakeholders with the pay.gov portal,
USCIS should conduct stakeholder
outreach and provide guidance and
trainings on how to utilize the pay.gov
portal well in advance of the initial
registration period.

Response: DHS will use pay.gov for
the payment portal. DHS is using the
pay.gov architecture to process the
payment on the back end, however,
petitioners do not need to create a
pay.gov account to pay the fee.
Registrants only have to enter in
checking/savings account information to
do an ACH (Automated Clearing House)
or credit/debit card information to pay
via card.? G-28 Representatives will be
able to pay on pay.gov as well, given
that there is no need for an account, just
basic payment details. USCIS is
planning to conduct stakeholder
outreach and provide training on how to
use the pay.gov portal and will
announce these trainings on the USCIS
website.

Payment Sources

Comments: The comments on
payment sources include the following:

e An advocacy group asked if pay.gov
would allow access to payment via
computerized access to bank account
and ACH payment systems. This
commenter also asked if there would be
a one-time registration per user of
banking and pay.gov information.

o A professional association stated
that it appears that the registration fee

3Per 8 CFR 103.7(a)(2), remittances must be
drawn on a bank or other institution located in the
United States and be payable in United States
currency.

payment can be paid with either a debit
or credit card, or with a withdrawal
from a checking or savings account, but
USCIS only provides a screen shot in
the workflow document for the credit
card payment transaction. The
commenter urged USCIS to allow for the
registration fee to be paid with a
withdrawal from a checking or savings
account (ACH), as this is a common
method of payment and will better
accommodate U.S. employers and
immigration practitioners submitting
registrations on behalf of a high volume
registrants.

¢ A business association asked if
there would be an ACH processing fee
associated with using this method of
payment. If so, the commenter asked if
USCIS incorporated those costs into
how it factored the $10/registration fee
such that it would be covered by the $10
fee or in addition to the $10 fee. If the
processing fee is separate from the $10
registration fee, the commenter asked
how much these processing fees would
add onto the $10 fee.

Response: The registration system
will permit payments to be made from
a bank account (checking or savings), a
credit card, or debit card. No ACH fee
will be charged. The registration fee
cannot be made using cash, a certified
(bank) check, or money order.

Batch Payments

Comments: The comments on batch
payments include the following:

¢ A couple of commenters asked if
employers would be able to batch
payments for multiple registrations.

e A business association supported
the ability of the employer or
representative to file registrations for
more than one beneficiary under one
account, but said the NPRM does not
indicate how many registrations a
petitioner can file at the same time or
exactly how the payment system will
operate. Similarly, another commenter
asked whether the payment system
would limit the amount of beneficiaries
that can be batched for simultaneous
payment at any given time.

¢ Another commenter also stated that
they support the ability to bundle the
H-1B registration fees for multiple
registrations into one payment, but said
it is unclear whether the pay.gov portal
would permit a registrant to make
several bundled registration fee
payments on multiple occasions over a
period of several days, or if only one
bundled registration fee could be
submitted during the registration
period. Because large U.S. employers
will likely submit registrations
throughout the registration period, the
commenter recommended that the
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system should allow registrants to make
several bundled registration fee
payments through the pay.gov portal.

¢ A business association said the final
H-1B Registration Rule stated that
employers would not be required to
enter their corporate information for
each potential beneficiary. The
commenter asked if employers would be
able to file information regarding the
corporation, the authorized employee of
the corporation, and the payment
method/information used to pay the fees
one time throughout this process, and if
so, how that would be done.

Response: The registration system
will allow for batch payments to pay the
fee for multiple registrations submitted
simultaneously. For example, one
registrant may submit five registrations
at one time and make one payment of
$50 for the cost of the five registrations.
There is no limit to the number of
registrations that can be submitted at
one time. Registrants would be able to
submit as many registrations in as many
batches as they see fit during the
registration period. For example, a
registrant could submit five registrations
and pay a $50 fee on March 2, a batch
of five registrations on March 5 and pay
another $50 fee, and a batch of eight
registrations with an $80 fee on March
15.

Registrants will not be required to
enter their corporate information for
each potential beneficiary. Corporate
and payment information will only need
to be entered one time for each batch of
registrations and associated payments.
However, the corporate and payment
information will not carry over between
subsequent batches of registrations and
fees.

Other Comments/Questions on Fee
Payment Processing

Comments: Additional comments on
fee payment processing are as follows:

¢ A business association stated that
they were concerned about the lack of
specificity regarding how the $10 fee
will be collected. The commenter wrote
that, as USCIS moves to finalize this
proposal, the agency should clearly lay
out how employers will have to use the
H-1B registration’s system payment
mechanism.

¢ An advocacy group asked how far
in advance of the registration period
would registration be permitted for the
payment portal.

Response: DHS will use pay.gov for
the payment portal, however, there is no
need to register with pay.gov in order to
pay for an H-1B registration. The
pay.gov architecture is used only to
process the payments. USCIS will
advise registrants of the location of the

H-1B registration portal, and any
deadlines or other restrictions that will
apply. The H-1B registration system
will contain clear instructions for
completing and submitting registrations
and fees.

2. Fee Amount ($10 per Registration)

Comment: Two commenters wrote
that the proposed fee was too low
without providing an alternative
amount. One commenter noted that they
were in favor of requiring a fee for H—
1B petitions, but that it should be a
larger fee. This commenter wrote that a
fee free H-1B application and the lower
wages paid to those granted H-1B status
provides incentive to hire non-U.S.
citizens for U.S. based careers. One
commenter suggested a $500 fee, while
another suggested a $1,000 fee. One
commenter said that based upon the
assertion that the registration would be
a 7-minute additional time burden, the
$10 registration fee is appropriate and
can be considered a nominal expense
for most petitioners.

Response: First, DHS notes that the
$10 registration fee is separate from and
in addition to the H-1B petition filing
fee.# The registration fee will be charged
regardless of whether the potential
petitioner’s registration is selected; i.e.
even if the petitioner may not ultimately
file an H-1B petition. As stated in the
NPRM, USCIS lacks sufficient data to
precisely estimate the costs of the
registration process. DHS proposed a
$10 fee to provide an initial stream of
revenue to mitigate potential fiscal
effects on USCIS. Following
implementation of the registration fee
provided for in this rule, USCIS will
gather data on the costs and burdens of
administering the registration process in
its next biennial fee review to determine
whether a fee adjustment is necessary to
ensure full cost recovery.

3. Fraud Deterrent

Comment: One commenter asked how
the nominal fee will prevent large
outsourcing companies from gaming the

4 As stated in the proposed rule, H-1B petitioners
currently pay a $460 filing fee per petition. In
addition to the filing fee, certain H-1B petitions
may have to pay up to $6,000 in statutory fees. DHS
does not have the authority to adjust the amount of
these statutory fees. USCIS does not retain most of
the revenue. CBP receives 50 percent of the $4,000
9-11 Response and Biometric Entry-Exit fee and the
remaining 50 percent is deposited into the General
Fund of the Treasury. USCIS retains 5 percent of
the $1,500 or $750 American Competitiveness and
Workforce Improvement Act (ACWIA) fee. The
remainder goes to the Department of Labor and the
National Science Foundation. USCIS retains one
third of the $500 Fraud Detection and Prevention
fee, while the remainder is split between the
Department of State and the Department of Labor.
See 84 FR 46462-46463.

H-1B system, when their revenue is in
the billions. A professional association
stated that the addition of a $10
registration fee will not sufficiently
deter speculative and/or fraudulent
filings. Another commenter noted that
requiring employers to pay a more
substantial fee may protect employees
from predatory employers and that we
should include a provision barring
employers from passing the fee on to
their employees or garnishing it from
their wages.

Response: As stated in the proposed
rule, the purpose of the registration fee
is to recover the costs of the registration
system and process; however, the fee
may have an added benefit of deterring
frivolous registrations. USCIS will
monitor the system for potential fraud
and abuse (e.g. monitoring the system to
determine if employers are submitting
many registrations but filing petitions
based on selected registrations at a
significantly lower rate, which could
reflect gaming of the system to unfairly
improve their odds of being selected).
Further, DHS will require registrants to
attest that they intend to file an H-1B
petition for the beneficiary in the
position for which the registration is
filed. This attestation is intended to
ensure that each registration is
connected with a bona fide job offer
and, if selected, will result in the filing
of an H-1B petition.

In response to a commenter’s proposal
to bar employers from passing the fee on
to the beneficiary (foreign worker), DHS
is not adopting this suggestion because
it is unnecessary and already prohibited
by DOL regulations as an unauthorized
deduction. See 20 CFR 655.731(b)(9)(ii)
(““. . . except that the deduction may
not recoup a business expense(s) of the
employer (including attorney fees and
other costs connected to the
performance of H-1B program functions
which are required to be performed by
the employer, e.g., preparation and
filing of LCA and H-1B petition); . . .”).
DHS notes that this prohibition
encompasses the costs of an H-1B
registration.

Comment: A professional association
recommended that, in its calculations
for how many registrations will be
selected in the registration lottery,
USCIS take into consideration that there
may be a significantly higher rate of
selected registrations resulting in
unfiled, denied, or revoked petitions.
This commenter also recommended that
USCIS reserve enough unselected
registrations that could be invited to file
in the situation where the H-1B petition
approval rate will not result in meeting
the H-1B numerical limitations for FY
2021.
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Response: When registration is not
required, USCIS randomly selects a
certain number of H-1B cap-subject
petitions projected as needed to meet
the numerical allocations. USCIS makes
projections on the number of H-1B cap-
subject petitions necessary to meet the
numerical limits, taking into account
historical data related to approvals,
denials, revocations, and other relevant
factors.? USCIS uses these projections to
determine the number of petitions to
select to meet, but not exceed, the
65,000 regular cap and 20,000 advanced
degree exemption, although the exact
percentage and number of petitions may
vary depending on the applicable
projections for a particular fiscal year.
Similarly, in years when USCIS will use
the registration system, it will project
how many registrations need to be
selected in order to meet, but not exceed
the numerical limitations. Unselected
registrations will remain on reserve for
the applicable fiscal year. If USCIS
determines that it needs to increase the
number of registrations projected to
meet the regular cap or advanced degree
exemption, and select additional
registrations, USCIS would select from
among the registrations that are on
reserve a sufficient number to meet the
cap or advanced degree exemption, or
re-open the registration period if
additional registrations are needed to
meet the new projected amount.

4. Equity of Registration Fee

Comment: A commenter stated that
H-1B petitioners have established
willingness and ability to pay the
nominal H-1B registration fee. The
commenter stated a $10 fee is justifiable
because the employers are the ones who
pay existing H-1B related filing fees
rather than investing this money to
cultivate the knowledge of existing
employees to better their business.

Response: DHS agrees that a $10 fee
for each registration will not be overly
burdensome for employers and will
assist DHS in recovering the cost of
administering the registration process.

E. Impact on Small Entities

Comment: Two commenters
addressed the proposal’s impact on
small entities. A business association
said USCIS stated that the $10
registration fee might minimize the
possibility that larger employers could
flood the system crowding out smaller,
compliant firms. The commenter said it
remains concerned about how the
overall H-1B registration system will
impact small businesses and urged
USCIS to monitor and report on the

5 See 8 CFR 214.2(h)(8)(ii)(B).

filings. One commenter said that they
were concerned there were not enough
safeguards in place to prevent
unscrupulous petitioners from flooding
the H-1B system. This commenter wrote
that DHS should conduct additional
outreach consistent with the Regulatory
Flexibility Act (RFA), especially to
small business entities, so that concerns
about potential flooding of the
registration system can be addressed
prior to implementation.

Response: DHS has already put
several safeguards in place to prevent
employers from flooding the H-1B
registration system, and will monitor
the system throughout the registration
process. As noted in the H-1B
registration final rule, DHS believes it is
too speculative to conclude that the H-
1B registration system would result in
large entities crowding out smaller
entities for H-1B prospective
employees. With the registration system,
and the lower nominal fee, the barrier
to entry associated with the registration
system could result in increased
participation by small entities in the
competition for H-1B cap-subject
nonimmigrant visas. As noted in the
proposed rule, the new fee will impose
a nominal compliance cost for any
entity, including small entities, that
choose to compete for an H-1B cap-
subject visa. DHS maintains that the
proposed fee will not impose a
significant impact on small entities.

F. Paperwork Reduction Act

Comment: A professional association
stated that USCIS’ estimate of a 7-
minute additional time burden for
reading the instructions and completing
the electronic fee payment was
“extremely low’” and appears to assume
that stakeholders are familiar with the
pay.gov portal, rather than first time
users. However, the commenter stated
that many U.S. employers and attorneys
have little or no experience using the
pay.gov portal. The commenter wrote
that USCIS should recalculate the total
public burden (in time) to take into
consideration that in many, if not most
cases, registrants will be accessing and
navigating the pay.gov portal for the
very first time when submitting initial
H-1B registrations.

Response: The pay.gov screen will be
seamlessly linked to the registration
platform and will not require a separate
log in, password, or navigation to a
separate website. Paying the $10 fee will
be very similar to paying for events or
airline tickets, merchandise, and other
orders placed online, and USCIS
anticipates it will be a straightforward
process for the public. In addition and
as noted above, USCIS intends to

conduct outreach and training on how
to use the registration system, including
making payments on the pay.gov portal,
and will announce these trainings on
the USCIS website. USCIS has received
approval from OMB-OIRA to
discontinue the approval of this
collection of information as guidance
found at the website pra.digital.gov
stated that such payment transactions
are not subject to the PRA.

G. Implementation Timeframe

Comment: Two commenters
addressed the implementation
timeframe for the proposed fee or the H-
1B registration process more generally
and expressed concern about the lack of
a definitive decision from USCIS to
implement the new H—1B registration
requirement to which the $10
registration fee will be attached. These
commenters asked that USCIS notify the
public as soon as possible with a final
decision on whether usability testing
supports proceeding with the
registration tool. One commenter stated
that, without a final decision and proper
notice being provided to stakeholders at
this point in time, many business have
already begun expending resources in
the preparation of various supporting
documents for the cap-subject H-1B
petitions as they normally would, thus
negating the cost savings intended by
the rule. One commenter noted that if
USCIS does not announce that it will
proceed with registration until shortly
before the FY2021 cap season begins in
April 2020, it will likely be most
harmful to the interests of smaller
employers who have less overall
resources to deal with new regulatory
requirements in a short period of time.
A few commenters stated that, no later
than November 1, 2019, USCIS should
publicly announce its decision to
implement the registration system in the
Spring of 2020 for FY 2021 cap-subject
H-1B cases. An advocacy group stated
that this notice could be posted on the
agency’s website or could come with the
publication of the H-1B registration fee
final rule, so it can be announced in the
Federal Register months before any
registration period would be opened.
This commenter also said USCIS should
indicate as early as possible the dates
when the specific registration period
will occur and should consider a
registration period longer than the 2-
week minimum registration period
identified in the final rule.

Response: USCIS intends to
implement the registration process for
FY 2021, subject to continued testing of
the system. DHS will publish a notice in
the Federal Register to announce the
initial implementation of the H-1B
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registration process in advance of the
cap season in which it will first
implement the requirement. USCIS will
notify the public about the
implementation timeframe of the
registration system and the initial
registration period as soon as possible,
and will provide stakeholders with
plenty of notice prior to implementing
the registration requirement.

Comment: One commenter asked that
as DHS moves to finalize and
implement the H-1B registration fee, it
continue public outreach on usability
testing as a means to further assess the
technical details of the registration
mechanics. A business association said
USCIS should (1) engage stakeholders
and fully vet the new platform before
instituting the electronic registration
system and (2) extend the registration
period to at least 30 days to account for
any system outages, difficulties in
entering data, or other unforeseen
problems.

Response: USCIS intends to continue
stakeholder outreach and training prior
to the initial implementation of the
registration system to allow
stakeholders the opportunity to
familiarize themselves with the
electronic registration process. USCIS
will provide guidance on how to use the
registration system and edit registrations
prior to opening the registration system
for the initial registration period. DHS
will announce the duration of the initial
registration period in the Federal
Register notice.

H. Out of Scope

DHS received many comments that
were unrelated to the proposed
revisions regarding the registration fee.
Many of these comments would require
Congressional action or additional
regulatory action by DHS unrelated to
the H-1B registration fee requirement.
Although DHS has summarized the
comments it received below, DHS is not
providing substantive responses to those
comments as they are beyond the scope
of this rulemaking. To the extent that
comments are seeking further revisions
to the H-1B program, DHS recognizes
that additional regulatory changes could
improve the H-1B program and intends
to propose a separate rule to strengthen
the H-1B visa classification. As stated
in the Unified Agenda of Proposed
Regulatory Actions, 83 FR 57803, DHS
plans to propose to revise the definition
of specialty occupation to increase focus
on obtaining the best and the brightest
foreign nationals via the H-1B program,
and revise the definition of employment
and employer-employee relationship to
better protect U.S. workers and wages.
In addition, DHS will propose

additional requirements designed to
ensure employers pay appropriate
wages to H-1B nonimmigrant workers.

Comments from the public outside the
scope of this rulemaking concerned the
following issues:

e Some commenters provided
suggestions for improvement of the H-
1B program in general, including to
raise the H-1B salary minimum.

¢ Some commenters said DHS should
review the B—1, [Optional Practical
Training] OPT, EB-1, H-4,
[Employment Authorization Document]
EAD, and L—1/L-2 visa programs to
address unfairness, reduce fraud and
abuse within the programs, address
specific companies known for abuses,
and protect wages of American workers.

e One commenter expressed safety
concerns that H-1B workers are
managing critical infrastructure at state
government facilities due to an influx of
H-1B workers in the fields of IT, human
resources, and contracting.

e Another commenter said H-1B is a
“legalized scam.”

Response: DHS appreciates these
suggestions, however, DHS did not
propose to address these issues in the
proposed rule, therefore these
suggestions fall outside of the scope of
this rulemaking.

As discussed previously, DHS is
finalizing this rule as proposed.

IV. Statutory and Regulatory
Requirements

A. Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs,
benefits, and transfers of available
alternatives, and if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Information and
Regulatory Affairs (OIRA) has not
designated this rule a ““significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
OIRA has not reviewed this rule. As this
rule is not a significant regulatory
action, this rule is exempt from the
requirements of Executive Order 13771.
See OMB’s Memorandum ‘“‘Guidance
Implementing Executive Order 13771,
Titled ‘Reducing Regulation and
Controlling Regulatory Costs’”” (April 5,
2017).

1. Summary

DHS will amend its regulations to
require a fee for each registration
submitted to register for the H-1B cap
selection process. DHS will require a fee
of $10 per registration to recover some
of the costs that are associated with
implementing and maintaining the H-
1B cap registration system. USCIS
suspended the registration requirement
for the FY 2020 H-1B cap selection
process. DHS recognizes that the
registration requirement was established
to provide efficiency savings to both
USCIS and H-1B cap-subject petitioners
associated with the current paper-based
cap selection process. In the H-1B
registration final rule, DHS estimated
significant cost savings for both USCIS
and those H-1B petitioners. DHS stands
by that analysis and believes that USCIS
will still reap significant efficiency and
cost savings when comparing an
electronic registration process relative to
the current paper filing and cap
selection process. DHS acknowledges
that the $10 registration fee will reduce
some of the estimated cost savings for
unselected H-1B cap-subject petitioners
as described in the H-1B registration
final rule. As discussed in the
Regulatory Review section, DHS does
not believe that the proposed
registration fee will significantly factor
into the decision-making of potential H-
1B petitioners, nor does DHS believe
that the fee will be perceived as being
cost-prohibitive by these potential H-1B
petitioners. After the registration
requirement is implemented and
reviewed over the coming years, DHS
will consider the costs associated with
the system as required during biennial
fee reviews and adjust the registration
fee accordingly via notice-and-comment
rulemaking.

2. Analysis of Costs and Benefits

When registration is required, all
petitioners seeking to file an H-1B cap-
subject petition, including those eligible
for the advanced degree exemption,
must first electronically register with
USCIS during a designated registration
period. A separate registration must be
submitted for each worker on whose
behalf a petitioner seeks to file an H-1B
cap-subject petition. Only those
petitioners whose registrations are
selected will be eligible to file an H-1B
cap-subject petition during an
associated filing period for the
applicable fiscal year. By means of this
rule, DHS will require payment of a $10
registration fee for each registration,
which will be due and payable at the
time of registration submission. A
registration will not be considered as
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properly submitted until the fee is
paid.® In the analysis accompanying the
H-1B registration final rule, DHS
estimated that 192,918 H-1B cap-subject
registrations will be submitted annually
based on 5-year historical average Form
I-129 petition filings.” That estimate
will form the baseline for the analysis of
costs associated with the $10

registration fee. As DHS acknowledged
in the H-1B registration final rule, the
use of this historical average to form the
baseline estimate does not factor in the
possibility that the registration’s lower
barrier to entry could result in
increasing the number of registrations
that USCIS receives.8 To account for
this possibility, this analysis will

present a range analysis of annual costs
up through an escalator of 30 percent
increase over the baseline estimate.

Table 1 presents the annual,
undiscounted, aggregate costs associated
with the $10 registration fee using a
range of escalations over the baseline
estimate of registrations.

TABLE 1—UNDISCOUNTED AGGREGATE COST ESTIMATES BY PROJECTED REGISTRATIONS

Annual cost—
undiscounted

Number of
registrations

Baseline
Baseline Plus 10% ...
Baseline Plus 20%
Baseline Plus 30%

192,918 $1,929,180
212,210 2,122,100
231,502 2,315,020
250,793 2,507,930

USCIS is required to review the cost
of its operations on a biennial basis and
recommend fee adjustments as
necessary. USCIS may adjust the filing
fees for immigration benefits and
services through notice-and-comment
rulemaking. DHS used a 5-year period of
analysis to account for a potential time
lag of the fee review and the actual
adjustment that occurs during the
rulemaking cycle. Therefore, it is
reasonable to conclude that a 5-year
period is a sufficient period for DHS to
base the analysis of the estimated
impact of the registration fee.

In addition to the $10 registration fee,
USCIS projects there will be an
additional 7-minute time burden
associated with reading the instructions
and completing the electronic fee
payment. In the H-1B registration final
rule, DHS monetized time burdens
based on who is expected to submit the
registration: A human resources (HR)
specialist; an in-house lawyer; or an
outsourced lawyer.? The relevant wage
is currently $32.11 10 per hour for an HR
specialist and $69.34 11 per hour for an
in-house lawyer. DHS accounts for

6 See 8 CFR 103.2(a)(1) and 8 CFR
214.2(h)(8)(iii) (A)(2).

7 See 84 FR at 925.

81d.

9 See 84 FR at 929.

10 Bureau of Labor Statistics, U.S. Department of
Labor, “Occupational Employment Statistics, May
2018, Human Resources Specialist”: https://
www.bls.gov/oes/2018/may/oes131071.htm. Visited
October 2, 2019.

11 Bureau of Labor Statistics, U.S. Department of
Labor, “Occupational Employment Statistics, May
2017, Lawyers”: https://www.bls.gov/oes/2018/
may/oes231011.htm. Visited October 2, 2019.

12 The benefits-to-wage multiplier is calculated as
follows: (Total Employee Compensation per hour)/
(Wages and Salaries per hour). See Economic News

worker benefits when estimating the
opportunity cost of time by calculating
a benefits-to-wage multiplier using the
Department of Labor, BLS report
detailing the average employer costs for
employee compensation for all civilian
workers in major occupational groups
and industries. DHS estimates that the
benefits-to-wage multiplier is 1.46 and,
therefore, is able to estimate the full
opportunity cost per applicant,
including employee wages and salaries
and the full cost of benefits such as paid
leave, insurance, and retirement.12 DHS
multiplied the average hourly U.S. wage
rate for HR specialists and lawyers by
1.46 to account for the full cost of
employee benefits and overhead, for a
total of $46.88 13 per hour for an HR
specialist and $101.24 4 per hour for an
in-house lawyer. DHS recognizes that a
firm may choose, but is not required, to
outsource the preparation of these
registrations and, therefore, has
presented two wage rates for lawyers.
To determine the full opportunity costs
if a firm hired an outsourced lawyer,
DHS multiplied the average hourly U.S.
wage rate for lawyers by 2.5 for a total
of $173.35 15 to approximate an hourly

Release, U.S. Dep’t of Labor, Bureau of Labor
Statistics, Table 1. Employer costs per hour worked
for employee compensation and costs as a percent
of total compensation: Civilian workers, by major
occupational and industry group (June 2019),
available at https://www.bls.gov/news.release/
archives/ecec_09172019.pdf (viewed October 2,
2019). The ECEC measures the average cost to
employers for wages and salaries and benefits per
employee hour worked.

13 Calculation: $32.11 * 1.46 = $46.88 total wage
rate for HR specialist.

14 Calculation: $69.34 * 1.46 = $101.24 total wage
rate for in-house lawyer.

15 Calculation: $69.34 * 2.5 = $173.35 total wage
rate for an outsourced lawyer.

billing rate for an outsourced lawyer.16
The monetized equivalent time burden
for 7 minutes (0.12 hours) is $5.63,17
$12.15,18 and $20.80 9 for an HR
specialist, in-house lawyer, and
outsourced lawyer, respectively.

Based on a review of historical filings,
USCIS determined that approximately
75 percent of H-1B cap-subject petitions
are filed by an attorney or accredited
representative.20 This analysis will
carry that finding forward to estimate
the time burden costs for complying
with the registration fee requirement. In
other words, the analysis of time burden
costs presented assumes that 25 percent
of the registrations will be completed by
an HR specialist or representative, and
75 percent of the registrations will be
completed by an attorney, either in-
house or outsourced. Table 2 presents
the annual, undiscounted, time burden
or opportunity costs associated with
paying the registration fee
electronically, assuming 7 minutes of
time burden, over a range of estimated
numbers of registrations and according
to who submits the H-1B registration.

16 See 83 FR at 24914 (May 31, 2018). The DHS
analysis in, “Exercise of Time-Limited Authority To
Increase the Fiscal Year 2018 Numerical Limitation
for the H-2B Temporary Nonagricultural Worker
Program” used a multiplier of 2.5 to convert in-
house attorney wages to the cost of outsourced
attorney wages. DHS believes the methodology used
in the Final Small Entity Impact Analysis remains
sound for using 2.5 as a multiplier for outsourced
labor wages in this rule.

17 Calculation: $46.88 hourly wage rate for HR
specialist * 0.12 hours = $5.63.

18 Calculation: $101.24 hourly wage rate for in-
house lawyer * 0.12 hours = $12.15.

19 Calculation: $173.35 hourly wage rate for
outsourced lawyer * 0.12 hours = $20.80.

20 See 84 FR at 925.
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TABLE 2—ANNUAL TIME BURDEN COST (UNDISCOUNTED) BY PROJECTED REGISTRATIONS & TYPE OF SUBMITTER,

ROUNDED
Number of HR In-house Outsourced
registrations specialist21 lawyer 22 lawyer 23
BaASEIINGE ..ot 192,918 $271,532 $1,757,965 $3,009,521
Baseline Plus 10% ... 212,210 298,686 1,933,764 3,310,476
Baseline Plus 20% 231,502 325,839 2,109,562 3,611,431
Baseline Plus 30% 250,793 352,991 2,285,351 3,912,371

Note that the cost estimates in Table
2 are overstated because they do not
account for the scenario of fewer unique
entities submitting registrations for
multiple workers. DHS assumes that in
those cases, the registration submissions
would be done at the same time so the
fee payment could be bundled, thus

reducing the overall time burden
associated with submitting separate
payments. The DHS analysis in the H—
1B registration final rule found that, on
average, each employer submitted five
petitions.24 Thus, the estimate of
undiscounted costs in Table 2, which is
based on the assumption of one

petitioning employer filing one petition,
is likely overstated by approximately 80
percent. Estimates that are more likely
to reflect the current business behavior
of five petitions per employer, are
presented in Table 3.

TABLE 3—ANNUAL TIME BURDEN COST (UNDISCOUNTED) BY PROJECTED REGISTRATIONS & TYPE OF SUBMITTER, LESS

80%
Number of o In-house Outsourced
registrations | HR specialist lawyer lawyer
BASEINE ...oeeeiieiiiet e e e e e e e e e e e e e e e aaaaaaaaaes 192,918 $54,306 $351,593 $601,904
Baseline Plus 10% 212,210 59,737 386,753 662,095
Baseline Plus 20% ... 231,502 65,168 421,912 722,286
Baseline Plus 30% 250,793 70,598 457,070 782,474

Therefore, the total, undiscounted,
aggregate annual costs of both the
registration fee and time burden costs
are presented in Table 4. The figures in
Table 4 are found by adding the

proportional costs presented in Table 1
(in other words, assume 25 percent of
registrations are completed by HR
specialist and 75 percent of registrations
are completed by lawyers either in-

house or outsourced) with the estimated
costs for entities submitting registrations
in Table 3.

TABLE 4—AGGREGATE COST (UNDISCOUNTED) BY PROJECTED REGISTRATIONS & TYPE OF SUBMITTER

P In-house Outsourced
Number of (gsl :%ei'aél'ssc;o lawyer lawyer

registrations of table 1) (table 3 + 75% | (table 3 + 75%

of table 1) of table 1)
Baseline ........cc........ 192,918 $536,601 $1,798,478 $2,048,789
Baseline Plus 10% ... 212,210 590,262 1,978,328 2,253,670
Baseline Plus 20% ... 231,502 643,923 2,158,177 2,458,551
Baseline Plus 30% 250,793 697,581 2,338,018 2,663,422

The lower bound aggregate cost
estimate of complying with the
registration fee requirement is found by
summing the estimated cost of using an
HR specialist with the cost estimate of
using in-house lawyers to complete the

21 Calculation: Number of Registrations * 25
percent * $5.63 (figures presented in the table are
rounded to the nearest dollar).

22 Calculation: Number of Registrations * 75
percent * $12.15 (figures presented in the table are
rounded to the nearest dollar).

registration. The upper bound aggregate
cost estimate is found by summing the
estimated cost of using an HR specialist
with the cost estimate of using
outsourced lawyers to complete the
registration. Table 5 presents the lower

23 Calculation: Number of Registrations * 75
percent * $20.80 (figures presented in the table are
rounded to the nearest dollar).

24 See 84 FR at 948 (January 31, 2019) for the FY
2016 cohort of H-1B cap-subject petitions selected.
Of the 95,839 petitions selected, there were only

bound and upper bound aggregate cost
estimates over the projected number of
registrations for a 5-year period,
discounted at 3 and 7 percent.

20,046 unique entities that filed those petitions.

Calculation: 95,839/20,046 = 4.78.
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TABLE 5—AGGREGATE COST ESTIMATES BY PROJECTED REGISTRATIONS OVER 5-YEAR PERIOD, DISCOUNTED AT 3% AND

7%

Number of

5-Year discounted costs, 3%,
($ millions)

5-Year discounted costs, 7%,
($ millions)

registrations
Lower bound

Upper bound

Lower bound Upper bound

Baseline
Baseline Plus 10%
Baseline Plus 20%
Baseline Plus 30%

.................. 192,918 $10.7
212,210 11.8
231,502 12.8
250,793 13.9

$11.8 $9.6 $10.6
13.0 105.0 11.7
14.2 11.5 12.7
15.4 124 13.8

As discussed previously, while this
initial registration fee of $10 per
registration may not recover the full
costs associated with implementing and
maintaining the H-1B registration
system, it would allow for USCIS to
recover some of the costs, thus lessening
the fiscal impact to USCIS. DHS does
not anticipate the required registration
fee to represent a significant business
expense for those employers that seek to
employ cap-subject H-1B workers. The
total costs for each registration would
range from $15.63 to $30.80 for a
registration, depending on who the
petitioner uses to submit the
registration. Even with the addition of
the registration fee requirement, as
discussed previously in the preamble,
the registration process is still
anticipated to result in a net benefit
relative to the paper-based cap selection
process.

The registration fee may also provide
some unquantified benefits to the extent
that the fee may help to deter frivolous
registrations. DHS makes no
conclusions on the impact that a $10 fee
would have on the number of
registrations and has no way to estimate
such an impact. As stated in the H-1B
registration final rule, however,
commenters on the H-1B registration
proposed rule expressed various
concerns about potential “flooding” of
the registration system. While there is
no way to estimate if a small fee would
further deter such acts, beyond the
measures identified in the H-1B
registration final rule (e.g., the
attestation requirement), DHS believes
that it is reasonable to conclude that the
existence of a $10 fee could reduce the
likelihood that frivolous registrations
would be submitted to flood or
otherwise game the registration system.
In any event, such a benefit would only
be tangential to the fee’s primary
purpose of recovering USCIS costs.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996,

Public Law 104-121 (March 29, 1996),
requires Federal agencies to consider
the potential impact of regulations on
small entities during the development of
their rules. The term ‘“‘small entities”
comprises of small businesses, not-for-
profit organizations that are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. An
“individual” is not defined by the RFA
as a small entity and costs to an
individual from a rule are not
considered for RFA purposes. In
addition, the courts have held that the
RFA requires an agency to perform a
regulatory flexibility analysis of small
entity impacts only when a rule directly
regulates small entities. Consequently,
any indirect impacts from a rule to a
small entity are not considered as costs
for RFA purposes.

In the proposed rule, DHS provided a
factual basis in certifying the
registration fee requirement would not
pose a significant impact on small
entities for public comment. DHS
received no challenges to the
certification statement under the RFA,
nor to the factual basis presented in
support of said certification. DHS is
reproducing the factual basis, with
updates to correct costs estimates due to
calculation errors, in certifying this final
rule will not pose a significant impact
on small entities.

This final rule will directly impact
those entities that petition on behalf of
H-1B cap-subject workers. Generally,
H-1B petitions are filed by a sponsoring
employer; by proxy, once the online
registration requirement is
implemented, registrations would
likewise be submitted by a sponsoring
employer or their authorized
representative. The employer intending
to petition for an H-1B cap-subject
worker will incur the registration fee
costs of $10 per registration. Therefore,
DHS examines the direct impact of this
final rule on small entities in the
analysis that follows.

In the H-1B registration final rule,
DHS estimated that approximately 78
percent of selected H-1B petitioners

were small entities after conducting an
analysis of a statistically significant
sample.25 DHS believes it is reasonable
to carry this finding through and assume
that approximately 78 percent, a
majority, of H-1B registrations would be
submitted by small entities. Thus, for
purposes of the RFA, this final rule is
expected to impact a “substantial”
number of small entities.

To determine whether the impact of
the required registration filing fee would
be “significant,” DHS must consider the
estimated fee impacts of individual
petitioning small entities. In the H-1B
registration final rule, DHS found that
the majority of petitioning employers
tended to submit petitions for multiple
employees. Based on a review of filings
received in 2016, DHS determined that
for every one unique petitioning
employer, there were an average of 4.78
petitions submitted.26 For purposes of
this analysis, DHS is rounding that
figure up to form a baseline assumption
that for every one petitioning employer,
a total of five H-1B cap-subject workers
are requested. Therefore, it is reasonable
to conclude that on average each
petitioning employer that is a small
entity will face a total fee impact of $50,
plus a one-time monetized time burden
impact ranging from $5.63 to $20.80, as
a result of the required H-1B
registration fee.2?

In that same statistically valid sample
study, DHS was able to determine the
top 10 industries that petitioned for cap-
subject H-1B workers.28 The industry
data, using the North American Industry
Classification System (NAICS), is self-
reported on USCIS Form I-129, Petition
for Nonimmigrant Worker, which
petitioning employers use to petition for
H-1B workers. Table 6 shows a list of
the top 10 NAICS industries that

25 See 84 FR at 948—49.

26 See 84 FR at 948, explaining that, for the FY
2016 cohort, 20,046 unique entities filed the 95,839
H-1B cap-subject petitions that were selected.
Calculation: 95,839/20,046 = 4.78.

27 Calculation: $10 (registration fee) x 5
registrations (one for each H-1B worker being
entered into the registration) = $50 total fee impact
for employers.

28 See 84 FR at 950.
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submitted H-1B cap-subject petitions in
the sample study, and the

corresponding size standard according
to the SBA.

TABLE 6—T0OP 10 NAICS INDUSTRIES SUBMITTING FORM 1-129, SMALL ENTITY ANALYSIS RESULTS

Size standards | Size standards
Rank NAICS code NAICS U.S. industry title in millions in number

of dollars of employees
541511 Custom Computer Programming ServiCes ..........cccoiverviiiiiiiinie s $27.5
541512 ... Computer Systems Design Services 275
561499 All Other Business SUppOrt SEIVICES .......ccoieiriiiiriiiiiiieiieeeesee et 15.0
541330 ENGINEEMNG SEIVICES .....coueiiiiiiiiecieeeeee e e 15.0
511210 .... Software PUDISNEIS ..........ooiiiiiiiii et 38.5
541611 ........... | Administrative Management and General Management Consulting Services ....... 15.0
334413 ........... Semiconductor and Related Device Manufacturing ...........ccccooviiiiiniiiiniiinis | v,
541618 Other Management Consulting SEIVICES .........cccceriirieiiinieee e 15.0

541690 .... Other Scientific and Technical Consulting Services .. 15.0 | v,

325412 Pharmaceutical Preparation Manufacturing ..........ccoccooiiiiniiiiiiiiiiiieniees | v 1,250

Source: USCIS analysis based on small business size standards.
Note: The Small Business Administration (SBA) has developed size standards to carry out the purposes of the Small Business Act and those
size standards can be found in 13 CFR, section 121.201.

SBA’s monetary size standard is based
on the average annual receipts of the
business entity. As discussed
previously, DHS has determined that
the majority of H-1B petitioning
employers would be classified as
“small” for purposes of the RFA.
However, comparing the expected total
fee impact of $55.63 on the low-end for
every small entity (assuming each entity
submits approximately five
registrations) results in a negligible cost
impact relative to average annual
receipts. In fact, for a cost of $55.63, a
company would need to have annual
receipts of only $5,563 for the cost of
the registration fee for five registrations
to equal 1 percent of the annual
receipts. If a company used an
outsourced lawyer to petition for a visa
at a cost of $70.80 (assuming each entity
uses an outsourced attorney to submit
five registrations) the company would
need to have annual receipts of only
$7,080 for the cost of the fee to equal 1
percent of the annual receipts.

SBA guidance on additional measures
to determine whether a rule would have
a significant impact suggest comparing
the compliance cost to the labor costs.29
In that guidance, SBA states that an
impact could be significant if the
compliance cost “exceeds 5 percent of
the labor costs of the entities in that
sector.”” 30 In the annual report to
Congress on the characteristics of H-1B
workers for fiscal year 2017, USCIS
determined the median annual
compensation for initial employment

29 See U.S. Small Business Administration, A
Guide for Government Agencies: How to Comply
with the Regulatory Flexibility Act, The RFA
threshold analysis: Can we certify? at Pg. 19,
https://www.sba.gov/sites/default/files/advocacy/
How-to-Comply-with-the-RFA-WEB.pdf. Visited
Apr. 16, 2019.

30 d.

across all occupations was $75,000.31
Furthermore, the median annual
compensation for initial employment
across known occupations ranged from
a low of $42,000 to a high of $160,000.32
This final rule is estimated to result in
compliance costs that represent much
less than 5 percent of the H-1B labor
costs.

Based on these findings, DHS certifies
that while this final rule could impact
a substantial number of small entities,
the impact that would arise from the
$10 registration fee would not result in
a significant impact. Therefore, the
Secretary certifies that this final rule
will not cause a significant impact to a
substantial number of small entities.

C. Other Regulatory Requirements

This final rule is not a “major rule”
as defined by the Congressional Review
Act, 5 U.S.C. 804(2), and thus is not
subject to a 60-day delay in the rule
becoming effective. This action is not
subject to the written statement
requirements of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). Nor does it require prior
consultation with State, local, and tribal
government officials as specified by
Executive Order 13132 or 13175. This
final rule also does not require an
Environmental Assessment (EA) or
Environmental Impact Statement (EIS).
40 CFR 1507.3(b)(2)(ii) and 1508.4. This
action would not affect the quality of
the human environment and fits within
Categorical Exclusion number A3(d) in

31 See U.S. Citizenship and Immigration Services,
Characteristics of H-1B Specialty Occupation
Workers, Fiscal Year 2017 Annual Report to
Congress, at Table 11, https://www.uscis.gov/sites/
default/files/reports-studies/Characteristics-of-
Specialty-Occupation-Workers-H-1B-Fiscal-Year-
2017.pdf. Visited Apr. 16, 2019.

32]d.

Dir. 023—-01 Rev. 01, Appendix A, Table
1, for rules that interpret or amend an
existing regulation without changing its
environmental effect.

D. Paperwork Reduction Act

DHS is submitting the information
collection requirements in this rule to
OMB for review and approval in
accordance with requirements of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501-3512. DHS and USCIS are
revising this information collection to
report a change in the estimated annual
cost to the Federal government as a
result of this final rule. Additionally,
the information collection instrument
has been revised to include language
about the new registration fee. The
notice of proposed rulemaking stated
that DHS proposed a revision to the
USCIS Electronic Fee Payment
Processing information collection,
former OMB Control Number 1651—
0131. DHS and USCIS have determined
that the collection of information related
to fee payment processing is exempt
from the Paperwork Reduction Act and
that collection of information is not
required to be included in this
rulemaking.33 DHS is revising the
following USCIS information collection:

H-1B Registration Tool

DHS and USCIS are revising this
information collection to report a
change in the estimated annual cost to
the Federal government as a result of
this rule. Additionally, the information
collection instrument has been revised
to include language about the new
registration fee.

33 See https://pra.digital.gov/do-I-need-clearance/
Stating, “Doesn’t need PRA Clearance: Information
for voluntary commercial transactions, like
payment and delivery details.””)


https://www.uscis.gov/sites/default/files/reports-studies/Characteristics-of-Specialty-Occupation-Workers-H-1B-Fiscal-Year-2017.pdf
https://www.uscis.gov/sites/default/files/reports-studies/Characteristics-of-Specialty-Occupation-Workers-H-1B-Fiscal-Year-2017.pdf
https://www.uscis.gov/sites/default/files/reports-studies/Characteristics-of-Specialty-Occupation-Workers-H-1B-Fiscal-Year-2017.pdf
https://www.uscis.gov/sites/default/files/reports-studies/Characteristics-of-Specialty-Occupation-Workers-H-1B-Fiscal-Year-2017.pdf
https://www.sba.gov/sites/default/files/advocacy/How-to-Comply-with-the-RFA-WEB.pdf
https://www.sba.gov/sites/default/files/advocacy/How-to-Comply-with-the-RFA-WEB.pdf
https://pra.digital.gov/do-I-need-clearance/
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Overview of information collection:

(1) Type of Information Collection:
Revision of a Currently Approved
Collection.

(2) Title of the Form/Collection: H-1B
Registration Tool.

(3) Agency form number, if any, and
the applicable component of the DHS
sponsoring the collection: No Agency
Form Number; USCIS.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Business or other for-
profit. USCIS uses the data collected on
this form to determine which employers
will be informed that they are eligible to
submit a USCIS Form 1-129, Petition for
a Nonimmigrant Worker, to petition for
a cap-subject beneficiary in the H-1B
classification.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: The estimated total number of
respondents for the information
collection H-1B Registration Tool is
192,918 and the estimated hour burden
per response is 0.5 hours. Any
additional time burden for fee payment
processing is captured in the
information collection USCIS Electronic
Fee Payment Processing (OMB 1615—
0131).

(6) An estimate of the total public
burden (in hours) associated with the
collection: The total estimated annual
hour burden associated with this
collection is 96,459 hours.

(7) An estimate of the total public
burden (in cost) associated with the
collection: The estimated total cost
burden for purchases of equipment or
services to achieve compliance with the
information collection requirements of
this rule (not including providing
information to or keeping records for the
government, or kept as part of
customary and usual business or private
practices), are $0.34 There are no capital,
start-up, operational or maintenance
costs to respondents associated with
this collection of information.

List of Subjects in 8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Immigration, Privacy,
Reporting and recordkeeping
requirements.

Accordingly, DHS is amending
chapter I of title 8 of the Code of Federal
Regulations as follows:

34 As stated elsewhere in this rule, the annual
transfer for registrants associated with the proposed
$10 fee is $1,929,180.

PART 103—IMMIGRATION BENEFITS;
BIOMETRIC REQUIREMENTS;
AVAILABILITY OF RECORDS

m 1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C.
1101, 1103, 1304, 1356, 1356b, 1372; 31
U.S.C. 9701; Pub. L. 107-296, 116 Stat. 2135
(6 U.S.C. 1 et seq.); E.O. 12356, 47 FR 14874,
15557, 3 CFR, 1982 Comp., p. 166; 8 CFR part
2; Pub. L. 112-54, 125 Stat 550.

W 2. Section 103.7 is amended by adding
paragraph (b)(1)(i)(NNN) to read as
follows:

§103.7 Fees.
* * * * *

(b) R

(1) * % %

(i) * ok %

(NNN) Registration requirement for
petitioners seeking to file H-1B petitions
on behalf of cap-subject aliens. For each
registration submitted to register for the
H-1B cap or advanced degree
exemption selection process: $10. This
fee will not be refunded if the
registration is not selected or is

withdrawn.
* * * * *

Kevin K. McAleenan,

Acting Secretary.

[FR Doc. 2019-24292 Filed 11-7-19; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 217
RIN 1601-AA94

Designation of Poland for the Visa
Waiver Program

AGENCY: Office of the Secretary,
Department of Homeland Security
(DHS).

ACTION: Final rule; technical
amendment.

SUMMARY: Eligible citizens, nationals,
and passport holders from designated
Visa Waiver Program countries may
apply for admission to the United States
at U.S. ports of entry as nonimmigrant
aliens for a period of ninety days or less
for business or pleasure without first
obtaining a nonimmigrant visa,
provided that they are otherwise eligible
for admission under applicable statutory
and regulatory requirements. On
October 31, 2019, the Secretary of
Homeland Security, in consultation
with the Secretary of State, designated
Poland as a country that is eligible to
participate in the Visa Waiver Program.

Accordingly, this rule updates the list of
countries designated for participation in
the Visa Waiver Program by adding
Poland.

DATES: This final rule is effective on
November 11, 2019.

FOR FURTHER INFORMATION CONTACT: Erik
Rye, Department of Homeland Security,
Visa Waiver Program Office, (202) 282—
9907.

SUPPLEMENTARY INFORMATION:
I. Background
A. The Visa Waiver Program

Pursuant to section 217 of the
Immigration and Nationality Act (INA),
8 U.S.C. 1187, the Secretary of
Homeland Security (the Secretary), in
consultation with the Secretary of State,
may designate certain countries as Visa
Waiver Program (VWP) countries ? if
certain requirements are met. Those
requirements include, without
limitation: (1) A U.S. Government
determination that the country meets
the applicable statutory requirement
with respect to nonimmigrant visitor
visa refusals for nationals of the
country; (2) an official certification that
it issues machine-readable, electronic
passports that comply with
internationally accepted standards; (3) a
U.S. Government determination that the
country’s designation would not
negatively affect U.S. law enforcement
and security interests; (4) an agreement
with the United States to report, or
make available through other designated
means, to the U.S. Government
information about the theft or loss of
passports; (5) a U.S. Government
determination that the government
accepts for repatriation any citizen,
former citizen, or national not later than
three weeks after the issuance of a final
executable order of removal; and (6) an
agreement with the United States to
share information regarding whether
citizens or nationals of the country
represent a threat to the security or
welfare of the United States or its
citizens.

The INA also sets forth requirements
for continued eligibility and, where
appropriate, probation and/or
termination of program countries.

1 All references to “country’ or “countries” in the
laws authorizing the Visa Waiver Program are read
to include Taiwan. See Taiwan Relations Act of
1979, Public Law 96-8, section 4(b)(1) (codified at
22 U.S.C. 3303(b)(1)) (providing that “[w]henever
the laws of the United States refer or relate to
foreign countries, nations, states, governments, or
similar entities, such terms shall include and such
laws shall apply with respect to Taiwan”). This is
consistent with the United States’ one-China policy,
under which the United States has maintained
unofficial relations with Taiwan since 1979.
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Prior to this final rule, the designated
countries in the VWP were Andorra,
Australia, Austria, Belgium, Brunei,
Chile, Czech Republic, Denmark,
Estonia, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Italy,
Japan, Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Monaco, the
Netherlands, New Zealand, Norway,
Portugal, Republic of Korea, San
Marino, Singapore, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland,
Taiwan,? and the United Kingdom.? See
8 CFR 217.2(a).

Citizens and eligible nationals of VWP
countries may apply for admission to
the United States at U.S. ports of entry
as nonimmigrant visitors for a period of
ninety days or less for business or
pleasure without first obtaining a
nonimmigrant visa, provided that they
are otherwise eligible for admission
under applicable statutory and
regulatory requirements. To travel to the
United States under the VWP, an alien
must satisfy the following:

(1) Be seeking admission as a
nonimmigrant visitor for business or
pleasure for ninety days or less;

(2) be a national of a program country;

(3) present a machine-readable,
electronic passport issued by a
designated VWP participant country to
the air or vessel carrier before departure;

(4) execute the required immigration
forms;

(5) if arriving by air or sea, arrive on
an authorized carrier;

(6) not represent a threat to the
welfare, health, safety, or security of the
United States;

(7) have not violated U.S. immigration
law during any previous admission
under the VWP;

(8) possess a round-trip ticket, unless
exempted by statute or federal
regulation;

(9) the identity of the alien has been
checked to uncover any grounds on
which the alien may be inadmissible to
the United States, and no such ground
has been found;

(10) certain aircraft operators, as
provided by statute and regulation, must
electronically transmit information
about the alien passenger;

(11) has not been present at any time
after March 1, 2011 in Iraq, Syria, or any

2 Taiwan refers only to individuals who have
unrestricted right of permanent abode on Taiwan
and are in possession of an electronic passport
bearing a personal identification (household
registration) number.

3 The United Kingdom refers only to British
citizens who have the unrestricted right of
permanent abode in the United Kingdom (England,
Scotland, Wales, Northern Ireland, the Channel
Islands, and the Isle of Man); it does not refer to
British overseas citizens, British dependent
territories’ citizens, or citizens of British
Commonwealth countries.

other country so designated by statute
and regulation;

(12) waive the right to review or
appeal a decision regarding
admissibility or to contest, other than on
the basis of an application for asylum,
any action for removal; and

(13) obtain an approved travel
authorization via the Electronic System
for Travel Authorization (ESTA). For
more information about the ESTA,
please see 8 CFR 217.5 (regulation
effective July 8, 2015), 80 FR 32267
(June 8, 2015), 75 FR 47701 (Aug. 9,
2010).

See sections 217(a) and 217(b) of the
Immigration and Nationality Act (INA),
8 U.S.C. 1187(a)—(b); see also 8 CFR part
217.

B. Designation of Poland

The Department of Homeland
Security, in consultation with the
Department of State, has evaluated
Poland for VWP designation to ensure
that it meets the requirements set forth
in section 217 of the INA, as amended
by section 711 of the Implementing
Recommendations of the 9/11
Commission Act of 2007, Public Law
110-53. The Secretary has determined
that Poland has satisfied the statutory
requirements for initial VWP
designation; therefore, the Secretary, in
consultation with the Secretary of State,
has designated Poland as a program
country.4

This final rule adds Poland to the list
of countries authorized to participate in
the VWP. Accordingly, beginning
November 11, 2019, eligible citizens and
nationals of Poland may apply for
admission to the United States at U.S.
ports of entry as nonimmigrant visitors
for business or pleasure for a period of
ninety days or less without first
obtaining a nonimmigrant visa,
provided that they are otherwise eligible
for admission under applicable statutory
and regulatory requirements.

II. Statutory and Regulatory
Requirements

A. Administrative Procedure Act

Under the Administrative Procedure
Act (5 U.S.C. 553(b)), an agency may
waive the normal notice and comment
requirements if it finds, for good cause,
that they are impracticable,
unnecessary, or contrary to the public
interest. The final rule merely lists a
country that the Secretary of Homeland
Security, in consultation with the
Secretary of State, has designated as a
VWP eligible country in accordance
with section 217(c) of the INA, 8 U.S.C.

4The Secretary of State nominated Poland for
participation in the VWP on October 3, 2019.

1187(c). This amendment is a technical
change to merely update the list of VWP
countries. Therefore, notice and
comment for this rule is unnecessary
and contrary to the public interest
because the rule has no substantive
impact, is technical in nature, and
relates only to management,
organization, procedure, and practice.
For the same reasons, pursuant to 5
U.S.C. 553(d)(3), a delayed effective date
is not required.

This final rule is also excluded from
the rulemaking provisions of 5 U.S.C.
553 as a foreign affairs function of the
United States because it advances the
President’s foreign policy goals and
directly involves relationships between
the United States and its alien visitors.
Accordingly, DHS is not required to
provide public notice and an
opportunity to comment before
implementing the requirements under
this final rule.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 603(b)), as amended by the
Small Business Regulatory Enforcement
and Fairness Act of 1996 (SBREFA),
requires an agency to prepare and make
available to the public a regulatory
flexibility analysis that describes the
effect of a proposed rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions) when the agency is
required ‘“‘to publish a general notice of
proposed rulemaking for any proposed
rule.” Because this rule is being issued
as a final rule, on the grounds set forth
above, a regulatory flexibility analysis is
not required under the RFA.

DHS has considered the impact of this
rule on small entities and has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.
The individual aliens to whom this rule
applies are not small entities as that
term is defined in 5 U.S.C. 601(6).
Accordingly, there is no change
expected in any process as a result of
this rule that would have a direct effect,
either positive or negative, on a small
entity.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.
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D. Executive Order 12866

This amendment does not meet the
criteria for a “‘significant regulatory
action” as specified in Executive Order
12866.

E. Executive Order 13132

The rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, DHS has determined that
this final rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

F. Executive Order 12988 Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

The Department of Homeland
Security is modifying OMB Control
Number 1651-0111, Arrival and
Departure Record, to allow eligible
Poland passport holders to use the
Electronic System for Travel
Authorization (ESTA) to apply for
authorization to travel under the VWP
prior to departing for the United States.
CBP uses the information to assist in
determining if an applicant is eligible
for travel under the VWP. The
Department is requesting emergency
processing of this change to 1651-0111
as the information is essential to the
mission of the agency and is needed
prior to the expiration of time periods
established under the PRA. Because of
the designation of Poland for
participation in the VWP, the
Department is requesting OMB approval
of this information collection in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507).

The addition of Poland to the Visa
Waiver Program will result in an
estimated annual increase to
information collection 1651-0111 of
300,000 responses and 75,000 burden
hours. The total burden hours for ESTA,
including Poland, is as follows:

Estimated annual reporting burden:
3,625,000 hours.

Estimated number of respondents:
14,500,000 respondents.

Estimated average annual burden per
respondent: 15 minutes.

List of Subjects in 8 CFR Part 217

Air carriers, Aliens, Maritime carriers,
Passports and visas.

Amendments to the Regulations

For the reasons stated in the
preamble, DHS amends part 217 of title
8 of the Code of Federal Regulations (8
CFR part 217) as set forth below.

PART 217—VISA WAIVER PROGRAM

m 1. The general authority citation for

part 217 continues to read as follows:
Authority: 8 U.S.C. 1103, 1187; 8 CFR part

2.

m 2.In §217.2(a), the definition of

“Designated country” is revised to read

as follows:

§217.2 Eligibility.

(8] L

Designated country refers to Andorra,
Australia, Austria, Belgium, Brunei,
Chile, Czech Republic, Denmark,
Estonia, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Italy,
Japan, Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Monaco, the
Netherlands, New Zealand, Norway,
Poland, Portugal, Republic of Korea, San
Marino, Singapore, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland,
Taiwan, and the United Kingdom. The
United Kingdom refers only to British
citizens who have the unrestricted right
of permanent abode in the United
Kingdom (England, Scotland, Wales,
Northern Ireland, the Channel Islands,
and the Isle of Man); it does not refer to
British overseas citizens, British
dependent territories’ citizens, or
citizens of British Commonwealth
countries. Taiwan refers only to
individuals who have unrestricted right
of permanent abode on Taiwan and are
in possession of an electronic passport
bearing a personal identification

(household registration) number.
* * * * *

Kevin McAleenan,

Acting Secretary.

[FR Doc. 2019-24328 Filed 11-7-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 327

[Docket No. FSIS-2016-0002]

RIN [0583-AD64]

Eligibility of the People’s Republic of
China (PRC) To Export to the United

States Poultry Products From Birds
Slaughtered in the PRC

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the Federal poultry products inspection
regulations to add the People’s Republic
of China (PRC) as eligible to export to
the United States poultry products from
birds slaughtered in the PRC. FSIS has
reviewed the PRC’s poultry laws,
regulations, and inspection system, as
implemented, and has determined that
they are equivalent to the Poultry
Products Inspection Act (PPIA), the
regulations implementing this statute,
and the United States’ food safety
system for poultry. Under this final rule,
slaughtered poultry, or parts or other
products thereof, processed in certified
PRC establishments, are eligible for
export to the United States. All such
products are subject to reinspection at
United States ports of entry by FSIS
inspectors.

DATES: Effective December 9, 2019.

FOR FURTHER INFORMATION CONTACT:
Roberta Wagner, Assistant
Administrator, Office of Policy and
Program Development, Food Safety and
Inspection Service, U.S. Department of
Agriculture, 1400 Independence Avenue
SW, Washington, DC 20250-3700;
Telephone: (202) 205-0495.

SUPPLEMENTARY INFORMATION:

Background

On June 16, 2017, FSIS published a
proposed rule in the Federal Register
(82 FR 27625) to amend FSIS’s poultry
products inspection regulations to list
the PRC as eligible to export to the
United States poultry products from
birds slaughtered in the PRC. FSIS
proposed this action after the Agency
conducted a documentary review of the
PRC’s laws, regulations, and poultry
slaughter inspection system, as well as
an in-country audit of the system, and
determined that it is equivalent to the
U.S. system established under the
Poultry Products Inspection Act (PPIA)
and its implementing regulations. This
final rule is consistent with the
provisions of the proposed rule.

The PRC is already eligible to export
processed poultry products to the
United States if the products are derived
from poultry slaughtered in the United
States or in other countries with a
poultry slaughter inspection system
equivalent to that of the United States.
Under this final rule, the PRC is eligible
to export to the United States poultry
products derived from birds slaughtered
in the PRC. The PRC may not export raw
poultry at this time because of
restrictions owing to animal disease risk
put in place by the USDA Animal and
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Plant Health Inspection Service
(APHIS). Regarding processed poultry,
the PRC may only export Fully Cooked-
Not Shelf Stable products, because FSIS
has only assessed information and
audited the government controls for the
production of products under this
processing category.! The PRC would
need to submit additional information
for FSIS to review, and would likely
need to undergo an additional audit
before FSIS would allow the PRC to
export other processed poultry products
to the United States.

As explained in the proposed rule,
under the PPIA and implementing
regulations, poultry and poultry
products imported into the United
States must be produced under
standards for safety, wholesomeness,
and labeling that are equivalent to those
of the U.S. system (21 U.S.C. 466).
Section 381.196 of Title 9 of the Code
of Federal Regulations (CFR) sets out the
procedures by which foreign countries
may become eligible to export poultry
and poultry products to the United
States.

Paragraph 381.196(a) requires that the
standards of a foreign country’s poultry
inspection system, its legal authority for
the inspection system, and the
regulations implementing the system
must be equivalent to those of the
United States. These requirements
include: (1) Ante-mortem and post-
mortem inspection performed or
supervised by a veterinarian; (2)
national government controls over
establishment construction, facilities,
and equipment; (3) verification of
slaughtering of poultry and processing
of poultry products by inspectors to
ensure that product is not adulterated or
misbranded; (4) separation of
establishments certified to export from
those not certified; (5) maintenance of a
single standard of inspection and
sanitation throughout certified
establishments; (6) requirements for
sanitation and for sanitary handling of
product at certified establishments; (7)
controls over condemned product; (8) a
Hazard Analysis and Critical Control
Point (HACCP) system; and (9) any
other requirements under the PPIA and
its implementing regulations (9 CFR
381.196(a)(2)(ii)).

The country’s inspection program
must also impose requirements
equivalent to those of the United States
with respect to: (1) Organizational
structure and staffing in certified
establishments to ensure uniform

1See FSIS Product Categorization guide, available
at: https://www.fsis.usda.gov/wps/wem/connect/
abbf595d-7fc7-4170-b7be-37f812882388/Product-
Categorization.pdffMOD=AJPERES.

enforcement of laws and regulations; (2)
national government control and
supervision over the official activities of
employees or licensees; (3) qualified
inspectors; (4) enforcement and
certification authority; (5)
administrative and technical support;
(6) inspection, sanitation, quality,
species verification, and residue
standards; and (7) any other inspection
requirements (9 CFR 381.196(a)(2)(i)).

Evaluation of the PRC’s Poultry
Inspection System

In 2004, at the request of the PRC,
FSIS conducted a document review of
the PRC’s poultry (slaughter and
processing) inspection system,
concluding that the PRC’s laws,
regulations, control programs, and
procedures were equivalent to those of
the United States. FSIS proceeded with
an on-site audit to verify that the PRC’s
General Administration of Quality
Supervision, Inspection, and Quarantine
(AQSIQ), which was the PRC’s central
competent authority (CCA) in charge of
food inspection, had effectively
implemented a poultry inspection
system equivalent to that of the United
States.2 However, FSIS identified
problems involving sanitation,
slaughter, processing, residue controls,
supervision, and enforcement. In 2005,
FSIS conducted a follow-up on-site
audit and concluded that the PRC had
satisfactorily addressed the previous
audit findings for poultry processing
only.

In 2006, FSIS published a final rule in
the Federal Register making the PRC
eligible to export poultry products to the
United States, but only from birds
slaughtered under Federal inspection in
the United States or other countries
eligible to export slaughtered poultry
products to the United States (71 FR
20867, April 24, 2006). Shortly after the
publication, Congress prohibited FSIS
from allowing poultry products to be
imported from the PRC (see Sec. 733 of
Pub. L. 110-161). In 2009, Congress
removed this prohibition.

In June 2010, FSIS experts traveled to
the PRC to collect information related to
legislation applicable to the country’s
poultry inspection system, including the
PRC’s 2009 Food Safety Law. In
December 2010, FSIS conducted
separate but concurrent on-site audits of
the PRC’s poultry slaughter and

2 Since FSIS completed its preliminary

determination regarding equivalence of the PRC’s
poultry inspection system, the PRC has reorganized
and renamed its CCA, now organized under the
General Administration of Customs of the People’s
Republic of China. This reorganization has no
substantive impact on FSIS’ determination of
equivalence.

processing inspection systems. FSIS
reviewed the effectiveness of the PRC’s
food safety program based on whether
the following equivalence components
were addressed satisfactorily with
respect to standards, activities,
resources, and enforcement: (1)
Government Oversight (e.g.,
Organization and Administration); (2)
Government Statutory Authority and
Food Safety and Other Consumer
Protection Regulations (e.g., Inspection
System Operation, Product Standards
and Labeling, and Humane Handling);
(3) Government Sanitation; (4)
Government HACCP Systems; (5)
Government Chemical Residue Testing
Programs; and (6) Government
Microbiological Testing Programs.

The auditors concluded that the PRC
was able to meet the principal
requirements for the equivalence
components of Government Sanitation
and Government Chemical Residue
Programs. However, FSIS identified
systemic inadequacies in both the
slaughter and processed poultry
inspection systems regarding the other
four equivalence components. For
example, FSIS found that the CCA
lacked a standardized method to assign
inspection personnel to slaughter
facilities and also utilized
establishment-paid inspectors to
conduct official inspection duties. The
CCA responded by developing a
comprehensive corrective action plan
addressing the findings.

In March 2013, FSIS conducted
follow-up on-site audits to verify
whether the PRC had implemented the
corrective actions proffered in response
to the previous audit findings. Based on
the audit findings, FSIS concluded that
the PRC’s processed poultry inspection
system was equivalent to the U.S.
system and announced that the PRC
could export processed poultry products
to the United States. However, FSIS also
found that the CCA had not adequately
addressed all of FSIS’s concerns about
its poultry slaughter inspection system.
Specially, the CCA still lacked a
standardized method to assign
inspection personnel to slaughter
facilities on the basis of objective
measurements. The CCA responded to
these concerns, stating that it would
implement changes to its poultry
slaughter inspection system.

In May 2015, FSIS conducted an on-
site audit to verify whether the CCA
adopted the necessary corrective
measures to its poultry slaughter
inspection system. Based on the audit,
FSIS concluded that the PRC had
satisfactorily addressed all issues of
concern that FSIS had raised in its 2013
audit of the PRC poultry slaughter


https://www.fsis.usda.gov/wps/wcm/connect/abbf595d-7fc7-4170-b7be-37f812882388/Product-Categorization.pdf?MOD=AJPERES
https://www.fsis.usda.gov/wps/wcm/connect/abbf595d-7fc7-4170-b7be-37f812882388/Product-Categorization.pdf?MOD=AJPERES
https://www.fsis.usda.gov/wps/wcm/connect/abbf595d-7fc7-4170-b7be-37f812882388/Product-Categorization.pdf?MOD=AJPERES
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inspection system and had met the FSIS
equivalence criteria for all six
components.

On August 21, 2014, FSIS published
the final rule Modernization of Poultry
Slaughter Inspection (79 FR 49566). The
rule created regulatory changes that
apply to all poultry slaughter
establishments and established a new
optional post-mortem inspection
system, the New Poultry Inspection
System (NPIS). On August 11, 2016, the
PRC sent a letter to FSIS outlining the
changes that were made to the PRC’s
poultry inspection system to achieve
equivalency with the new U.S.
regulations. These included
requirements that establishments have
procedures to ensure that carcasses with
visible fecal contamination do not enter
the chiller and prerequisite programs to
prevent contamination of carcasses and
parts by enteric pathogens and visible
fecal material. The PRC also stated in
the letter that it had adopted the U.S.
requirements for NPIS. On September 1,
2016, the PRC sent copies of its updated
inspection manuals to FSIS. The letter
and the relevant portions of the
inspection manuals are available at:
www.fsis.usda.gov/wps/portal/fsis/
topics/regulations/federal-register/
proposed-rules. FSIS reviewed the
submitted letter and updated manuals
and determined that the PRC’s poultry
slaughter inspection system is
equivalent to the U.S. system in regard
to the Modernization of Poultry
Slaughter Inspection requirements.

Consequently, on June 16, 2017, FSIS
published a proposal to find that the
PRC’s poultry slaughter inspection
system is equivalent to the United
States’ system and, therefore, to remove
from the regulations the limitation that
the products must originate from birds
slaughtered under Federal inspection in
the United States or in a country eligible
to export slaughtered poultry products
to the United States. For more detailed
information on FSIS’s evaluations of the
PRC’s poultry inspection system see the
proposed rule (82 FR 27625) and for the
full audit reports, go to: http://
www.fsis.usda.gov/wps/portal/fsis/
topics/international-affairs/importing-
products/eligible-countries-products-
foreign-establishments/foreign-audit-
reports.

In November 2018, FSIS conducted an
audit of PRC’s poultry inspection
system, reviewing the inspection and
regulation by the PRC of both poultry
processing and slaughter. FSIS
identified no significant problems and
the PRC poultry inspection system was
again found to be equivalent. FSIS will
publish the findings from this audit in
the future.

Final Rule

After considering the comments
received on the proposed rule,
discussed below, FSIS concludes that
the PRC’s poultry inspection system is
equivalent to the United States’
inspection system for poultry and
poultry products. Therefore, FSIS is
amending its poultry products
inspection regulations to permit imports
from the PRC of poultry products,
derived from birds slaughtered in the
PRC (9 CFR 381.196(b)). Under FSIS’s
import regulations, the PRC must certify
to FSIS that those establishments that
wish to export poultry product to the
United States are operating under
requirements equivalent to those of the
United States (9 CFR 381.196(a)).

Although a foreign country may be
listed in FSIS regulations as eligible to
export poultry products to the United
States, the exporting country’s products
must also comply with all other
applicable requirements of the United
States, including those of APHIS. These
requirements include restrictions under
9 CFR part 94 of APHIS’s regulations,
which regulate the export of poultry
products from foreign countries to the
United States to control the spread of
specific animal diseases.

Also, under this final rule, all poultry
and poultry products exported to the
United States from the PRC will be
subject to reinspection by FSIS at
United States ports of entry for, but not
limited to, transportation damage,
product and container defects, labeling,
proper certification, general condition,
and accurate count. FSIS also will
conduct other types of reinspection
activities, such as sampling and testing
product to detect any drug or chemical
residues or pathogens that may render
the product unsafe or any species or
product composition violations that
would render the product economically
adulterated. Products that pass
reinspection will be stamped with the
official mark of inspection and allowed
to enter U.S. commerce. If they do not
meet U.S. requirements, they will be
refused entry and within 45 days will
have to be returned to the country of
origin, destroyed, or converted to
animal food (subject to approval of the
Food and Drug Administration (FDA)),
depending on the violation. The import
reinspection activities can be found on
the FSIS website at: http://
www.fsis.usda.gov/wps/portal/fsis/
topics/international-affairs/importing-
products/port-of-entry-procedures.

Under current congressional
appropriations,?® poultry products
permitted for importation under this
final rule may not be used in the school
lunch program under the Richard B.
Russell National School Lunch Act (42
U.S.C. 1751 et seq.), the Child and Adult
Care Food Program under section 17 of
such Act (42 U.S.C. 1766), the Summer
Food Service Program for Children
under section 13 of such Act (42 U.S.C.
1761), or the school breakfast program
under the Child Nutrition Act of 1966
(42 U.S.C. 1771 et seq.). In addition,
poultry products from birds slaughtered
in the PRC will be eligible for
importation into the United States only
if they are from animals slaughtered on
or after the effective date of this final
rule.

Finally, within one year of the
effective date of this final rule, FSIS will
conduct an ongoing equivalence audit of
the PRC’s poultry inspection system.
During the audit, FSIS auditors will
verify that the PRC’s CCA has
implemented its food safety inspection
system as described in the Self-
Reporting Tool and supporting
documentation. FSIS auditors will visit
government offices, establishments, and
laboratories to verify that the CCA has
implemented its inspection system as
documented and verify that the
country’s system of controls remains
equivalent to the U.S. inspection
system. FSIS will be conducting such
audits for all newly equivalent countries
within one year of the effective date of
the final rules granting equivalence.
This policy results from an Agency
response to a September 2017 audit of
FSIS equivalence processes by the
USDA Office of Inspector General
(Evaluation of Food Safety and
Inspection Service’s Equivalency
Assessments of Exporting Countries:
Audit Report 24601-0002-21).

Summary of Comments and Responses

FSIS received 96 comments from
trade associations representing meat and
poultry processors, consumer interest
groups, a foodborne illness research
center, a large food-processing
corporation, and individual consumers.
Comments from the meat and poultry
industry and two individual consumers
supported the proposed rule. Comments
from the consumer interest groups and
most individual consumers opposed the
proposal. The following is a brief
summary of the relevant issues raised in
the comments and FSIS’s responses.

3 See Section 749, Consolidated Appropriations
Act, 2019, Public Law 116-6, enacted February 15,
2019.
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Comment: Two consumer interest
groups and many individual consumers
opposed the rule because of reported
outbreaks of avian influenza in the PRC.
A consumer interest group stated that
even if cooking killed the avian
influenza virus, consumers should not
have to consume poultry from birds that
were sick.

Response: To export poultry products
to the United States, countries need to
meet APHIS requirements for animal
disease prevention and control. APHIS
uses several methods to ensure that
harmful animal diseases do not enter
the United States. These include
actively monitoring the animal disease
status of foreign countries and
maintaining lists of countries and
regions considered to be free (or not
free) of certain diseases. If an animal
disease is found to exist in a country (or
a region within a country) that exports
meat, poultry, or egg products to the
United States, APHIS requires specific
processing steps to ensure that any
product from that country or region will
not cause the disease to be transmitted
to the United States (see 9 CFR part 94).

In addition to these monitoring and
processing provisions, APHIS requires
imported meat, poultry, and egg
products to have accompanying
documentation regarding their origin,
animal disease status, degree of
processing, and intended use. At the
U.S. border, Customs and Border
Protection (CBP) officials verify that
such documentation is accurate and that
the products do not pose an animal
disease transmission risk. These steps
take place before FSIS reinspects
imported product for food safety and
other regulatory compliance. All meat
and poultry products that APHIS
restricts from entering the United States
because of animal disease concerns will
be refused entry by CBP.

As FSIS explained in the proposed
rule, APHIS has classified China as a
region where highly pathogenic avian
influenza (HPAI) exists. APHIS also
does not currently list the PRC as a
region free of Exotic Newcastle Disease.
Therefore, before a shipment of poultry
products may be presented for FSIS
reinspection at the port of entry, it must
have been processed in a manner
sufficient to inactivate these viruses if
they were present in the meat, in
accordance with APHIS requirements at
9 CFR 94.6. FSIS reinspection of this
imported poultry, in addition to the
equivalent PRC inspection system,
ensures that the product is otherwise
safe, wholesome, and unadulterated.

Any poultry intended for export to the
United States from certified
establishments in the PRC will be

subject to ante-mortem and post-mortem
inspection (see 9 CFR part 381, subparts
J and K), and will be subject to
reinspection at United States ports of
entry for any conditions which may
render the product adulterated or
misbranded.

Comment: Individuals and consumer
interest groups opposed to the rule
questioned whether FSIS can ensure
that poultry slaughtered in the PRC will
be safe for consumption in the United
States. Many individual commenters,
three consumer interest groups, and a
foodborne illness research center argued
that the PRC cannot ensure that their
poultry products are safe, because the
PRC has produced and exported unsafe
products in the past. These commenters
were concerned that establishments in
the PRC would use antibiotics and
chemicals that are banned in the United
States; poultry products would contain
antibiotic resistant pathogens and
harmful residues; similar standards of
sanitation would not be maintained; or
the products would not be properly
labeled. Two consumer interest groups
and a few individuals stated that on-site
audits would not ensure that exporting
establishments meet U.S. requirements.
A consumer interest group questioned
how the PRC will ensure that each
province consistently enforces food
safety requirements since the PRC is
such a large country. Another such
group was concerned that the PRC
would certify establishments that do not
meet U.S. requirements. One individual
expressed concern that residues of a
certain type of antibiotic would remain
in products.

Response: FSIS has determined that
this rule will not adversely affect human
health. FSIS explained in a 2006
proposed rule, and again in 2013, its
determination that the poultry
processing system in the PRC is
equivalent to the United States’ system.
Under FSIS’s regulations, initial
eligibility to export poultry products to
the United States depends on the results
of FSIS’s documentary reviews and on-
site audits of a foreign poultry
inspection system. Once the country
becomes eligible to ship product to the
United States, it is required to continue
to submit such documents and other
information related to the foreign
inspection system as FSIS may find
necessary to determine a foreign
country’s eligibility (9 CFR
381.196(a)(2)(iii)).

During these reviews and audits, FSIS
verifies that foreign inspection systems:
Have in place a chemical residue
control program that is organized by the
national government; include random
sampling of chemical residues,

including veterinary drugs, identified by
the exporting country or by FSIS as
potential contaminants; and employ
methods to deter recurrence of chemical
residue violations. FSIS reviewed the
PRC’s chemical residue program and
found that it met FSIS’s equivalence
criteria. In addition, once the country
begins shipping product, the product is
subject to reinspection, which includes
periodic testing for residues.

Under the regulations, only those
establishments that an official of the
PRC’s poultry inspection system
certifies as fully complying with
requirements equivalent to the
provisions of the PPIA and the
regulations issued thereunder will be
eligible to export to the United States.
As with other countries that FSIS has
found equivalent, the PRC may certify
any poultry establishment within its
territory. The PRC will be required to
renew these certifications annually (9
CFR 381.196(a)(3)). The PRC is required
to ensure that certified establishments
separate, by time or space, product
destined for export to the United States
from product intended for distribution
domestically. All establishments
certified by the PRC are subject to
review by FSIS, which may terminate
the eligibility of an establishment, if it
does not comply with FSIS equivalence
regulations or if current information
about the establishment cannot be
obtained (9 CFR 381.196(a)(3)). All
certified establishments and records
relevant to their certification and
operation will be available for on-site
and documentary audits by U.S.
officials.

The regulations also require that a
foreign inspection system, such as that
of the PRC, maintain a program to
ensure that the requirements equivalent
to those in the United States are met.
Specifically, the regulations require that
a representative of the foreign
inspection system periodically visit
each establishment certified as
complying with requirements
equivalent to those of the PPIA and
implementing regulations. The
regulations also require that this
representative prepare written reports
documenting findings concerning
compliance with requirements
equivalent to those of the poultry
inspection system in the United States
(9 CFR 381.196(a)(2)(iv)). FSIS will
evaluate these reports during audits.

Furthermore, each consignment of
poultry products exported to the United
States from a foreign country must be
accompanied by a foreign inspection
certificate that certifies that the
products: Are sound, healthful,
wholesome, clean and otherwise fit for
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human food; are not adulterated and
have not been treated with and do not
contain any dye, chemical, preservative,
or ingredient not permitted by FSIS’s
regulations; have been handled only in
a sanitary manner in the foreign
country; and are otherwise in
compliance with requirements at least
equal to those in the PPIA and FSIS’s
regulations (9 CFR 381.197). Thus, a
representative of the Chinese
government must certify that the
product is not adulterated, does not
contain harmful ingredients, and has
undergone adequate cooking and
processing, as necessary.

In addition to evaluating the PRC’s
eligibility and performing ongoing
audits to ensure that products shipped
to the United States are safe,
wholesome, and properly labeled and
packaged, every shipment of poultry
products exported to the United States
from the PRC will be subject to
reinspection at points of entry for
transportation damage, labeling, proper
certification, general condition, and
accurate count. Other types of
inspection will be conducted regularly,
including testing for pathogens,
residues, and species.

Products that pass reinspection will
be stamped with the official mark of
inspection and allowed to enter U.S.
commerce. If they do not meet U.S.
requirements, they will be refused entry
and must be re-exported, destroyed, or
converted to animal food. Imported
poultry products are to be treated as
domestic product upon entry into the
United States.

Comment: Many individual
commenters stated that they preferred to
purchase only domestically produced
poultry products. Other individuals and
two consumer interest groups expressed
concern that poultry products from the
PRC would not be subject to labeling
requirements indicating the country of
origin.

Response: All poultry product
imports are required to bear on the
container in which they are shipped and
their immediate container the name of
their country of origin, as well as the
number assigned by the foreign meat
inspection system to the establishment
in which they were prepared (9 CFR
381.205—.206). When an imported
product is further prepared or
processed, the labeling requirements for
the resultant product are the same as for
domestic product. The addition of a
country-of-origin labeling statement is
not required by FSIS on further-
processed product, although the Agency
would approve product labels with the
original country-of-origin statement if

they are truthful and not misleading and
meet all of FSIS’s labeling requirements.

Comment: Several individuals
expressed a general concern about on-
farm practices in China regarding
animal raising and feed. Other
individuals believed that poultry from
the PRC would not be treated humanely.

Response: FSIS is not authorized to
mandate production practices on farms,
either domestically or as a condition of
permitting imports from foreign
countries. FSIS regulates the safety of
poultry products through its regulatory
requirements that apply to slaughter and
processing facilities, as well as products
in commerce. These include HACCP,
sanitation controls, ante- and post-
mortem inspection by government
inspectors, residue sampling, and
Salmonella and Campylobacter
performance standards, all of which are
included in the evaluation process for
foreign country equivalence.

Poultry are not subject to the Humane
Methods of Slaughter Act (HMSA) of
1978 (7 U.S.C. 1901, et seq.), which
requires that humane methods be used
for handling and slaughtering livestock.
FSIS requires, however, that poultry be
handled in a manner that is consistent
with good commercial practices, which
means they should be treated humanely
(see 70 FR 56624, September 28, 2005,
Treatment of Live Poultry Before
Slaughter). FSIS verified that the PRC
implements good commercial practices
equivalent to those required in domestic
establishments.

Comment: A few individuals and a
consumer interest group opposed to the
rule questioned the timing of the
publication of the proposed rule. These
commenters argued that FSIS only
determined that the PRC was equivalent
to re-open U.S. trade of beef products
with the PRC. A consumer interest
group questioned whether a particular
foreign establishment would be certified
because it sponsored trips for foreign
officials. Several commenters who
supported the rule argued that FSIS
conducted a rigorous and lengthy
assessment of the PRC’s poultry
inspection system. These commenters
also argued that the proposed rule was
consistent with U.S. international trade
obligations.

Response: FSIS made its equivalence
determination based on sound science,
and in accordance with international
obligations of the United States. The
PPIA and the World Trade
Organization’s Sanitary and
Phytosanitary Measures Agreement
provide that countries with equivalent
inspection systems may export poultry
products to the United States. As FSIS
explained in the proposed rule, the

Agency reviewed the PRC’s laws,
regulations, and poultry slaughter
inspection system as implemented
before determining that the PRC’s
poultry slaughter inspection system is
equivalent to the United States’ system.

Comment: Many individuals and a
consumer interest group expressed
support for U.S. domestic poultry
production, with an emphasis on local,
free-range, poultry. A few commenters
were concerned that the PRC would
export a large amount of poultry
products, resulting in negative effects on
domestic poultry producers. One
individual asked which domestic
industry segments were unlikely to be
competitive due to lower labor costs in
the PRC. However, comments from the
poultry industry argued that the
proposed rule would not have a
significant impact on their business
because the United States is the largest
and most efficient poultry producer in
the world and has a comparative
advantage due to access to cheap, high-
quality feed and birds. According to
these comments, the United States is
also a technological leader in poultry
genetics and breeding, feed-
compounding, and animal health
practices.

Response: As explained in more detail
in the economic impact analysis below,
FSIS believes the domestic poultry
industry will be competitive with
poultry from the PRC. Recently, labor
costs in the PRC have been rising, which
together with high feed costs have
pushed the wholesale price of chicken
in the PRC to be higher than in the
United States. FSIS also does not
believe that this rule will adversely
affect the U.S. poultry industry, because
the volume of trade that results from
this rule will likely be small and have
little effect on supply and prices.

Comment: One consumer interest
group questioned whether FSIS was
interacting with the correct PRC
government agency. Another such group
asserted that FSIS should not find the
PRC equivalent because it operated
parallel systems for domestic poultry
products and products intended for
export.

Response: FSIS’s equivalence
regulations require that before
permitting poultry product imports from
a foreign country, it find that the
country’s poultry inspection system
complies with requirements equivalent
to the PPIA and its implementing
regulations, with respect to
establishments preparing products for
export to the United States (9 CFR
381.196(a)). While FSIS was evaluating
the PRC’s food safety system for poultry
exports, that system was administered



Federal Register/Vol. 84, No. 217/Friday, November 8, 2019/Rules and Regulations

60323

by AQSIQ, the PRC’s CCA at that time,
in charge of food inspection and
implementing a poultry inspection
system equivalent to that of the United
States. As noted above, the PRC’s
General Administration of Customs has
taken over the functions of the prior
CCA, but the reorganization did not
result in substantive changes to the
PRC’s inspection system. The China
Food and Drug Administration is
responsible for food safety for
domestically produced poultry
products. As described above, FSIS has
conducted a rigorous, comprehensive
review of the Chinese food safety system
and will continue to verify that the PRC
maintains an equivalent inspection
system through document review,
systems audits, and reinspection of each
shipment of poultry from the PRC.

Comment: Two consumer interest
groups stated that an establishment in
the PRC audited by FSIS was reported
in the media as running at higher line
speeds than those permitted under
FSIS’s poultry inspection system. One
of these groups asserted that FSIS had
only audited the way in which the PRC
planned to run its inspection system,
instead of observing the system in
operation.

Response: As stated in the 2015 audit
report, FSIS observed the audited
establishments in operation, including
the establishment referred to by these
commenters. The audit included
verification of adequate line speeds, as
documented in FSIS’s audit report. The
PRC’s system, as documented and
observed, includes line speeds that
comply with FSIS’s requirements. After
the final rule publishes, if the
establishment mentioned in these
comments is certified by the PRC, it
must operate at line speeds in
conformance with the inspection system
FSIS reviewed and determined
equivalent when producing product
intended for export to the United States.

Comment: A consumer interest group
questioned why a document on FSIS’s
website was not fully translated.

Response: The document the
commenter referred was posted as
supporting document to the proposed
rule and is available here: https://
www.fsis.usda.gov/wps/portal/fsis/
topics/regulations/federal-register/
proposed-rules. It relates to the PRC’s
compliance with FSIS’s final rule,
Modernization of Poultry Slaughter
Inspection (79 FR 49565, August 21,
2014). It is completely translated by
AQSIQ, except for a short introductory
letter, which does not affect the content.

Comment: Commenters also raised
concerns regarding Chinese labor
practices and working conditions, the

use of a certain pesticide in the United
States, greenhouse gasses produced by
agricultural activities, and FSIS’s
previous determination that the PRC is
eligible to export processed poultry to
the United States if the products are
derived from poultry slaughtered in the
United States or in other countries
eligible to slaughter and export poultry
to the United States.

Response: These comments are either
beyond the scope of this rulemaking or
outside FSIS’s authority. This rule is
based on FSIS’s determination that the
PRC’s poultry slaughter system is able to
provide a level of protection equivalent
to the United States’ inspection system.

Executive Orders 12866 and 13563, and
the Regulatory Flexibility Act

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order (E.O.) 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has been designated a “non-
significant” regulatory action under
section 3(f) of E.O. 12866. Accordingly,
the rule has not been reviewed by the
Office of Management and Budget under
E.O. 12866.

Expected Costs of the Final Rule

The costs of the final rule will accrue
primarily to domestic poultry producers
in the form of greater competition from
the PRC. In the short run, the volume of
trade stimulated by this final rule is
likely to be small because the PRC only
intends to certify five slaughter
establishments to provide poultry to
certified processing establishments to
export fully-cooked poultry products to
the United States. Data from the PRC
show that these five slaughter
establishments will supply poultry to
five processing establishments that the
PRC will certify as eligible to ship
product to the U.S. (three of them
intend to export cooked chicken
quarter-legs and chicken breasts, one to
export cooked duck legs and duck
breasts, and one to export roasted
boneless duck to the United States).4

4Data is from the General Administration of
Quality Supervision, Inspection and Quarantine of
the People’s Republic of China, November 2015.
The projected annual production of these chicken
and duck products at these five processing
establishments will be about 838 million pounds

According to the data, the projected
volume of exports to the United States
will be about 324 million pounds per
year for the next five years.5 Given that
the United States domestic annual
production volume of ready-to-eat,
fully-cooked poultry is about 12,325
million pounds,® the projected cooked
poultry products from the PRC would
only be about 2.6 percent of total United
States production in the next five
years.” The immediate impact on U.S.
consumers and domestic processors is
likely to be minor, as the low volume of
trade is likely to have little effect on
supply and prices.

In the long run, domestic producers
will probably start to feel competitive
pressure of competition if more PRC
establishments become certified to
export to the United States. However,
FSIS believes the domestic poultry
industry will be competitive with
poultry from the PRC. Recently, labor
costs in the PRC have been rising,® and
the rising labor costs together with high
feed costs have pushed the wholesale
price of chicken in the PRC to be higher
than the United States.® Comments from
three poultry trade associations on the
proposed rule also asserted that the
United States is the largest and most
efficient poultry producer in the world.
According to the poultry trade
associations, the United States has a
comparative advantage in poultry
production and marketing.

Expected Benefits of the Final Rule

The PRC is the second largest poultry
producing country in the world, trailing
closely behind the United States.10 If the

per year, which could be sold in the PRC or to other
foreign countries.

5Data is from the General Administration of
Quality Supervision, Inspection and Quarantine of
the People’s Republic of China, November 2015.

6 Calculated from PHIS data in November 2015.
This number cannot be divided by species. If we
adjusted it by the proportions of chicken and ducks
in total domestic slaughtered poultry, which is 88.3
percent, the volume would be about 10,833 million
pounds per year.

71f we use 10,833 million pounds (see previous
footnote) as the denominator, the projected PRC
export would be about 3 percent of United States
domestic production of fully-cooked chicken and
duck.

8Gale, F. and C. Arnade. (2015). Effects of Rising
Feed and Labor Costs on China’s Chicken Price.
International Food and Agribusiness Management
Review, Vol 18, Special Issue A. 137-150.

91bid. In addition, the unit price of exported
poultry meat and products from China is much
higher than that from the U.S. in 2016 and 2017,
according to Global Trade Atlas data. We
downloaded the data from https://www.gtis.com,
and it will be available upon request.

10 See Food Outlook, Food and Agricultural
Organization (FAO) of the United Nations, October
2015, p. 49, at http://www.fao.org/3/a-i5003e.pdf,
accessed 1/11/2016. Also see the same publication

Continued
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PRC begins to export other poultry
products (for example, if APHIS allows
the PRC to export raw chicken
products) 11 to the United States and
more PRC establishments become
certified to be eligible, consumers will
likely benefit from more choices and
more competitive prices in the
marketplace; producers will likely
benefit from efficiency gains as they
have to become more efficient to be
competitive.?2 The Agency did not
quantify the value of these benefits
because of the lack of predictability
associated with the many factors that
heavily influence trade patterns and
volume. These factors include results of
Sanitary and Phytosanitary Standards
issues (e.g. the avian influenza),
exchange rates,'3 and domestic political
and economic conditions.

This rule will likely increase trade
between the United States and the PRC
in poultry products. In the short run,
however, the impact is likely to be small
as the expected volume of trade
stimulated by this rule is likely to be
small (see Expected Costs section
above).

Regulatory Flexibility Act Assessment

The FSIS Administrator certifies that,
for the purposes of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
this final rule will not have a significant
impact on a substantial number of small
entities in the United States. The
expected trade volume will be small,
with little or no effect on all U.S.
establishments, regardless of size.

Executive Order 13771

Consistent with E.O. 13771 (82 FR
9339, February 3, 2017), this final rule
facilitates regulatory cooperation with
foreign governments. Therefore, this
rule is an E.O. 13771 deregulatory
action.

Paperwork Reduction Act

No new paperwork requirements are
associated with this proposed rule.
Foreign countries wanting to export
poultry and poultry products to the
United States are required to provide
information to FSIS certifying that their

of June 2017, p.122, at http://www.fao.org/3/a-
17343e.pdf, accessed 1/8/2018.

11 As mentioned above, APHIS has classified the
PRC as a region affected by certain animal diseases,
so the PRC will only be allowed to export cooked
poultry products to the United States.

121t is well-established that international trade
benefits trade partners because it allows countries
to specialize in producing products at which they
have a comparative advantage.

13 The exchange rate affects the relative prices of
exports and imports.

inspection system provides standards
equivalent to those of the United States,
and that the legal authority for the
system and their implementing
regulations are equivalent to those of the
United States. This information
collection was approved under OMB
number 0583-0153. The rule contains
no other paperwork requirements.

E-Government Act

FSIS and USDA are committed to
achieving the purpose of the E-
Government Act (44 U.S.C. 3601, et
seq.) by, among other things, promoting
the use of the internet and other
information technologies and providing
increased opportunities for citizens
access to Government information and
services, and for other purposes.

Additional Public Notification

FSIS will officially notify the World
Trade Organization’s Committee on
Sanitary and Phytosanitary Measures
(WTO/SPS Committee) in Geneva,
Switzerland, of this rule and will
announce it online through the FSIS
web page located at: http://
www.fsis.usda.gov/wps/portal/fsis/
topics/regulations/federal-register/
interim-and-final-rules.

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, FSIS will
announce this Federal Register
publication online through the FSIS
web page located at: http://
www.fsis.usda.gov/federal-register.

FSIS will also announce and provide
a link to it through the FSIS Constituent
Update, which is used to provide
information regarding FSIS policies,
procedures, regulations, Federal
Register notices, FSIS public meetings,
and other types of information that
could affect or would be of interest to
our constituents and stakeholders. The
Constituent Update is available on the
FSIS web page. Through the web page,
FSIS is able to provide information to a
much broader, more diverse audience.
In addition, FSIS offers an email
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at:
http://www.fsis.usda.gov/subscribe.
Options range from recalls to export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

USDA Non-discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.

How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain_combined_6_8_
12.pdf, or write a letter signed by you
or your authorized representative.

Send your completed complaint form
or letter to USDA by mail, fax, or email:

Mail: U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410.

Fax:(202) 690-7442.
Email: program.intake@usda.gov.

Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.),
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

List of Subjects in 9 CFR Part 381

Imported products.

For the reasons set out in the
preamble, FSIS is amending 9 CFR part
381 as follows:

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

m 1. The authority citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 138f, 450; 21 U.S.C.
451-470; 7 CFR 2.7, 2.18, 2.53.

§381.196 [Amended]

m 2.In § 381.196, amend paragraph (b)
by removing the footnote 2 designation
following “People’s Republic of China.”
Done at Washington, DC.

Carmen M. Rottenberg,

Administrator.

[FR Doc. 201924234 Filed 11-7-19; 8:45 am]
BILLING CODE 3410-DM-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2019-0260; Product
Identifier 2017-NE-13-AD; Amendment 39—
19772; AD 2019-21-06]

RIN 2120-AA64

Airworthiness Directives; Ipeco Pilot
and Co-Pilot Seats

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2017—22—
02 for certain Ipeco Holdings Limited
(Ipeco) pilot and co-pilot seats. AD
2017-22-02 required modification and
re-identification of the affected seats.
This AD continues to require
modification and re-identification of the
affected seats. This AD also requires
initial and repetitive inspections of the
affected tracklock springs and,
depending on the findings, replacement
of the tracklock springs with a part
eligible for installation. This AD was
prompted by reports that the tracklock
spring modification required by AD
2017-22-02 does not adequately
address the issue of unexpected seat
movement during takeoff and landing
and the need to add additional seat part
numbers (P/Ns) to the applicability. The
FAA is issuing this AD to address the
unsafe condition on these products.

DATES: This AD is effective December
13, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 13, 2019.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of December 12, 2017 (82 FR
51552, November 7, 2017).

ADDRESSES: For service information
identified in this final rule, contact
Ipeco Holdings Limited, Aviation Way,
Southend-on-Sea, SS2 6UN, United
Kingdom; phone: 44 1702 549371; fax:
44 1702 540782; email: sales@
Ipeco.com. You may view this service
information at the FAA, Engine and
Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7759. It is also available on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0260.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0260; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
mandatory continuing airworthiness
information (MCAI), regulatory
evaluation, any comments received, and
other information. The address for
Docket Operations is Document
Operations, U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Neil
Doh, Aerospace Engineer, Boston ACO
Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781—
238-7757; fax: 781-238-7199; email:
neil.doh@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2017-22-02,
Amendment 39-19082 (82 FR 51552,
November 7, 2017), (“AD 2017-22-02").
AD 2017-22-02 applied to certain Ipeco
pilot and co-pilot seats. The NPRM
published in the Federal Register on
July 19, 2019 (84 FR 34816). The NPRM
was prompted by reports of tracklock
spring failures occurring on affected
seats, including those seats already
modified by AD 2017-22—-02. The
NPRM proposed to retain all the
requirements of AD 2017-22-02 and
add additional seat P/Ns to the
applicability. The NPRM also proposed
to require initial and repetitive
inspections of the affected tracklock
springs and, depending on the findings,
replacement of the tracklock springs
with a part eligible for installation. The
FAA is issuing this AD to address the
unsafe condition on these products.

The European Union Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community, has issued EASA
AD 2018-0262, dated December 6, 2018,
(referred to after this as “the MCAI”), to
address the unsafe condition on these
products. The MCALI states:

Occurrences have been reported of pilot/
co-pilot unexpected rearward movement
during take-off and landing. Investigations
determined that horizontal guide block wear,
presence of burrs on horizontal centre track
and horizontal track lock system weakness
(spring tension too low) were causes which
contributed to the seat not being correctly
locked.

This condition, if not corrected, could lead
to further cases of unwanted flight crew seat
movement, possibly resulting in reduced
control of the aeroplane.

To address this potential unsafe condition,
IPECO improved the quality control on the
final assembly line and issued the applicable
modification SB, providing modification
instructions, and EASA issued AD 2016—
0256, requiring modification of pre-mod seats
and subsequent re-identification with a new
P/N.

Since that AD was issued, occurrences of
track lock spring failures have been reported
on affected seats (including seats already
modified as required by EASA AD 2016—
0256). Consequently, IPECO published the
inspection SB, providing applicable
instructions to inspect and replace, if
necessary, any affected spring of each
affected seat.

For the reasons described above, this
[EASA] AD retains the requirements of EASA
AD 2016-0256, which is superseded, and
requires repetitive inspection of seats and,
depending on findings, replacement of
affected springs and reporting to IPECO.

You may obtain further information
by examining the MCAI in the AD
docket on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0260.

Comments

The FAA gave the public the
opportunity to participate in developing
this AD. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. The FAA has determined that
these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Ipeco Service
Bulletin (SB) Number 063—-25-08,
Revision 00; SB Number 063—25-09,
Revision 00; and SB Number 063—25—
10, Revision 00; all dated May 31, 2016.
The SBs provide instructions,
differentiated by the part numbers of the
affected pilot and co-pilot seats, for the
modification and re-identification of
these seats. The FAA also reviewed
Ipeco SB Number 063—25-14, Revision
00, dated August 14, 2018. This SB
provides instructions for inspection and
replacement, if necessary, of affected
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tracklock springs. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 110 pilot and co-pilot seats
installed on, but not limited to, ATR—
GIE Avions de Transport Regional
(ATR) 42 and ATR 72 airplanes of U.S.
registry. The FAA estimates that seats
installed on 34 ATR 42 airplanes and

ESTIMATED COSTS

seats installed on 21 ATR 72 airplanes
will require modification and
inspection. The FAA revised the
estimated number of affected seats in
this cost estimate to include two
affected seats per airplane.

The FAA estimates the following
costs to comply with this AD:

Action Labor cost Parts cost %?géﬁ;r Cg;tecr):téJr.SS.
Inspect ATR 42 flight crew seats ............ 0.1 work-hours x $85 per hour = $8.50 | $0 .....ccccvvevieeieeiirciees $8.50 $289
Modify ATR 42 flight crew seats ............. 2 work-hours x $85 per hour = $170 ..... 226 7,684
Report results of ATR 42 inspection ....... 1.0 work-hours x $85 per hour = $85 .... 86 2,924
Inspect ATR 72 flight crew seats ............ 0.1 work-hours x $85 per hour = $8.50 8.50 179
Modify ATR 72 flight crew seats ............. 2 work-hours x $85 per hour = $170 ..... 226 4,746
Report results of ATR 72 inspection ....... 1.0 work-hours x $85 per hour = $85 .... 86 1,806

The FAA estimates the following

results of the inspection. The FAA has

aircraft that might need these

costs to do any necessary replacements  no way of determining the number of replacements:
that would be required based on the
ON-CONDITION COSTS
. Cost per
Action Labor cost Parts cost product
Remove seat and replace ATR 42 tracklock spring .... | 1.4 work-hours x $85 per hour = $119 .........ccccceeeeeee. $28 $147
Remove seat and replace ATR 72 tracklock spring .... | 1.4 work-hours x $85 per hour = $119 ........cccccvveeins 28 147

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. The
FAA does not control warranty coverage
for affected individuals. As a result, the
FAA has included all costs in our cost
estimate.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to a penalty for failure to comply with
a collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public
reporting for this collection of
information is estimated to be
approximately 1 hour per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, completing and reviewing
the collection of information. All
responses to this collection of
information are mandatory. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including

suggestions for reducing this burden to:
Information Collection Clearance
Officer, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance

of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2017-22-02, Amendment 39-19082 (82
FR 51552, November 7, 2017), and
adding the following new AD:

2019-21-06 Ipeco Holdings Limited:
Amendment 39-19772; Docket No.
FAA-2019-0260; Product Identifier
2017-NE-13-AD.

(a) Effective Date
This AD is effective December 13, 2019.

(b) Affected ADs

This AD replaces AD 2017-22-02,
Amendment 39-19082 (82 FR 51552,
November 7, 2017).

(c) Applicability

(1) This AD applies to:

(i) Ipeco Holdings Limited (Ipeco) pilot and
co-pilot seats with a part number (P/N) listed
in Paragraph 1.A., Planning Information,
Tables 1 and 2, of Ipeco Service Bulletin (SB)
Number 063-25-14, Revision 00, dated
August 14, 2018, and

(ii) Ipeco pilot seat P/N 3A063-0099-01—
1 and Ipeco co-pilot seat P/N 3A063—-0100—
01-1.

(2) These seats are installed on, but not
limited to, ATR-GIE Avions de Transport
Regional ATR 42 and ATR 72 airplanes.

(d) Subject

Joint Aircraft System Component (JASC)
Code 2510, Flight Compartment Equipment.

(e) Unsafe Condition

This AD was prompted by reports of
tracklock spring failures occurring on
affected seats, including those seats already
modified by AD 2017-22-02. The FAA is
issuing this AD to prevent unexpected
movement of pilot and co-pilot seats on
takeoff and landing. The unsafe condition, if
not addressed, could result in reduced
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Action

(1) For seats that have not installed the
tracklock spring modification kit, within two
years after December 12, 2017 (the effective
date of AD 2017-22-02), modify and re-
identify each affected pilot and co-pilot seat.
Use the Accomplishment Instructions of
Ipeco SB Number 063-25-08, Revision 00;
Ipeco SB Number 063-25-09, Revision 00; or
Ipeco SB Number 063—25-10, Revision 00; all
dated May 31, 2016, as appropriate, to do the
modification and re-identification.

(2) For all affected seats:

(i) Within 750 flight hours (FHs) after the
effective date of this AD, and, thereafter at
intervals not to exceed 750 FHs, inspect the
tracklock spring of each seat in accordance
with the Accomplishment Instructions,
paragraph 3.2, of the Ipeco SB Number 063—
25-14, Revision 00, dated August 14, 2018.

(ii) If, during any inspection as required by
paragraph (g)(2)(i) of this AD, any damage on,
or incorrect installation of, any tracklock
spring is found on the pilot or co-pilot seat,
before further flight, replace both tracklock
springs of the affected seat with a part
eligible for installation using the
Accomplishment Instructions, paragraphs
3.3.3.1 or 3.3.3.2, as applicable, of the Ipeco
SB Number 063—25-14, Revision 00, dated
August 14, 2018.

(3) Within 30 days after the initial and
repetitive inspections, and thereafter for two
years after the effective date of this AD, send
the inspection results, including no findings,
to Ipeco at technicalsupport@ipeco.com.

(h) Installation Prohibition

After the effective date of this AD, do not
install any pilot or co-pilot seat identified in
paragraph (c)(1)(i) of this AD unless the seat
is modified and re-identified as specified in
paragraph (g)(1) of this AD.

(i) Definitions

(1) For the purpose of this AD, “damage”
includes cracks, breaks, corrosion, or
deformation of the tracklock spring.

(2) For the purpose of this AD, “incorrect
installation” is installing the tracklock spring
at an angle or position different from the
angle or postion shown in Figures 6 and 7
of Ipeco SB Number 063—-25-14, Revision 00,
dated August 14, 2018.

(3) For the purpose of this AD, a “part
eligible for installation” is:

(i) A modified seat provided, before
installation, it has passed an inspection (no
damage or defect found); and

(ii) a tracklock spring provided that it
passed an inspection (no damage or defect
found).

(j) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a currently valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is

estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, searching existing data sources,
gathering and maintaining the data needed,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Send
comments regarding this burden estimate or
any other aspect of this collection of
information, including suggestions for
reducing this burden to: Information
Collection Clearance Officer, Federal
Aviation Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (1)(1) of
this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

(1) For more information about this AD,
contact Neil Doh, Aerospace Engineer,
Boston ACO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: 781—
238-7757; fax: 781-238-7199; email:
neil.doh@faa.gov.

(2) Refer to European Union Aviation
Safety Agency (EASA) AD 2018-0262, dated
December 6, 2018, for more information. You
may examine the EASA AD in the AD docket
on the internet at https://
www.regulations.gov by searching for and
locating it in Docket No. FAA-2019-0260.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on December 13, 2019.

(i) Ipeco Service Bulletin (SB) Number
063—-25-14, Revision 00, dated August 14,
2018.

(ii) Reserved.

(4) The following service information was
approved for IBR on December 12, 2017 (82
FR 51552, November 7, 2017).

(i) Ipeco SB Number 063—-25-08, Revision
00, dated May 31, 2016.

(ii) Ipeco SB Number 063—-25-09, Revision
00, dated May 31, 2016.

(iii) Ipeco SB Number 063-25-10, Revision
00, dated May 31, 2016.

(5) For Ipeco service information identified
in this AD, contact Ipeco Holdings Limited,
Aviation Way, Southend-on-Sea, SS2 6UN,
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United Kingdom; phone: 44 1702 549371;
fax: 44 1702 540782; email: sales@Ipeco.com.

(6) You may view this service information
at FAA, Engine and Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA 01803. For information on the
availability of this material at the FAA, call
781-238-7759.

(7) You may view this service information
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued in Burlington, Massachusetts, on
October 25, 2019.
Karen M. Grant,
Acting Manager, Engine and Propeller
Standards Branch, Aircraft Certification
Service.
[FR Doc. 2019-24378 Filed 11-7-19; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0690; Product
Identifier 2018—-CE—-022-AD; Amendment
39-19761; AD 2019-20-08]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace Corporation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Gulfstream Aerospace Corporation
(Gulfstream) Model G-IV and Model
GIV-X airplanes. This AD was
prompted by a revision to the
airworthiness limitations section (ALS)
of the aircraft maintenance manual
(AMM) based on fatigue and damage
tolerance testing and updated analysis.
This AD requires revising the
maintenance or inspection program to
incorporate updated inspection
requirements and life limits that address
fatigue cracking of principal structural
elements. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective December
13, 2019.

The Director of the Federal Register
approved the incorporation by reference

of a certain publication listed in this AD
as of December 13, 2019.

ADDRESSES: For service information
identified in this final rule, contact
Gulfstream Aerospace Corporation,
Technical Publications Dept., P.O. Box
2206, Savannah, GA 31402-2206;
telephone: (800) 810—4853; fax: (912)
965-3520; email: pubs@gulfstream.com;
internet: https://www.gulfstream.com/
en/contact/support/#form. You may
view this service information at the
FAA, Policy and Innovation Division,
901 Locust, Kansas City, Missouri
64106. For information on the
availability of this material at the FAA,
call (816) 329—4148. It is also available
on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0690.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2018-
0690; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is listed above.

FOR FURTHER INFORMATION CONTACT:
Ronald “Ron” Wissing, Airframe
Engineer, Atlanta ACO Branch, FAA,
1701 Columbia Avenue, College Park,
Georgia 30337; phone: (404) 474-5552;
fax: (404) 474-5606; email:
ronald.wissing@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a supplemental
notice of proposed rulemaking (SNPRM)
to amend 14 CFR part 39 by adding an
AD that would apply to certain
Gulfstream Model G-IV and Model
GIV—X airplanes. The SNPRM published
in the Federal Register on April 2, 2019
(84 FR 12530). The FAA preceded the
SNPRM with a notice of proposed
rulemaking (NPRM) that published in
the Federal Register on August 2, 2018
(83 FR 37771). The NPRM proposed to
require revising the ALS in the AMM to
incorporate new inspections and life
limits contained in Gulfstream
Document No. GIV-GER-0008,
Summary of Changes to the GIV Series
and GIV-X Series Airworthiness

Limitations, Revision B, dated March
12, 2018. The NPRM was prompted by
arevision to the ALS of the AMM based
on fatigue and damage tolerance testing
and updated analysis.

After the FAA issued the NPRM,
Gulfstream updated the life limits in the
ALS and issued Gulfstream Document
No. GIV-GER-0008, Summary of
Changes to the GIV Series and GIV-X
Series Airworthiness Limitations,
Revision D, dated August 20, 2018.
Revision D differs from Revision B in
that the part number (P/N) for the
rudder for Model GIV airplanes has
been corrected to reflect P/N
1159CS30004, and new life limits for
fuselage cockpit side post P/N
1159BM50025-5 and P/N
1159BM50025-6 have been added per
Revision C. The SNPRM proposed to
require the later revision of the service
information. The FAA is issuing this AD
to address the unsafe condition on these
products.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the SNPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Gulfstream
Document No. GIV-GER-0008,
Summary of Changes to the GIV Series
and GIV-X Series Airworthiness
Limitations, Revision D, dated August
20, 2018. This document contains new
and revised inspections and life limits
pertaining to fatigue cracking of
principal structural elements. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 711 airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this AD:
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ESTIMATED COSTS
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revise ALS and AMM .................... 20 work-hours x $85 per hour = | Not applicable ........ccccccceeererecrrenns $1,700 $1,208,700
$1,700.

The extent of damage found during
the inspection may vary from airplane
to airplane. The FAA has no way of
determining the number of airplanes
that might need repairs or the cost of
such repairs for each airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to small airplanes, gliders,
balloons, airships, domestic business jet
transport airplanes, and associated
appliances to the Director of the Policy
and Innovation Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-20-08 Gulfstream Aerospace
Corporation: Amendment 39-19761;
Docket No. FAA-2018-0690; Product
Identifier 2018—CE-022—-AD.

(a) Effective Date
This AD is effective December 13, 2019.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Gulfstream Aerospace
Corporation Model G-IV airplanes,
certificated in any category, serial numbers
1000 through 1535; and Model GIV-X
airplanes, certificated in any category, serial
numbers 4001 through 4363.

Note 1 to paragraph (c) of this AD: Model
G-IV airplanes are also referred to by the
marketing designations G300 and G400.
Model GIV-X airplanes are also referred to by
the marketing designations G350 and G450.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 27, Flight Controls; 32, Landing Gear;
52, Doors; 53, Fuselage; 55, Stabilizers; 57,
Wings; 71, Power Plant-General; and 78,
Engine Exhaust.

(e) Unsafe Condition

This AD was prompted by a revision to the
airworthiness limitations section (ALS) of the
Model G-1V and Model GIV-X aircraft
maintenance manuals based on fatigue and
damage tolerance testing and updated
analysis. The FAA is issuing this AD to
detect and correct fatigue cracking of
principal structural elements (PSEs). This
unsafe condition, if unaddressed, could
result in reduced structural integrity of a PSE
or critical component and lead to loss of
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Airplane Maintenance Manual Revisions

Within 12 months after December 13, 2019
(the effective date of this AD), revise the ALS
of your maintenance or inspection program
(e.g., maintenance manual) to incorporate the
airworthiness limitations specified in
Gulfstream Document No. GIV-GER-0008,
Summary of Changes to the GIV Series and
GIV-X Series Airworthiness Limitations,
Revision D, dated August 20, 2018, as
applicable to your model and serial number
airplane.

(h) No Alternative Actions or Intervals

After the maintenance or inspection
program (e.g., maintenance manual) has been
revised as required by paragraph (g) of this
AD, no alternative inspections or intervals
may be used unless approved as an
alternative method of compliance in
accordance with the procedures specified in
paragraph (i) of this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Ronald “Ron” Wissing, Airframe
Engineer, Atlanta ACO Branch, FAA, 1701
Columbia Avenue, College Park, Georgia
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30337; phone: (404) 474-5552; fax: (404)
474-5606; email: ronald.wissing@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Gulfstream Document No. GIV-GER-
0008, Summary of Changes to the GIV Series
and GIV-X Series Airworthiness Limitations,
Revision D, dated August 20, 2018.

(ii) [Reserved]

(3) For Gulfstream Aerospace Corporation
service information identified in this AD,
contact Gulfstream Aerospace Corporation,
Technical Publications Dept., P.O. Box 2206,
Savannah, GA 31402-2206; telephone: (800)
810-4853; fax: (912) 965-3520; email: pubs@
gulfstream.com; internet: https://
www.gulfstream.com/en/contact/support/
#form.

(4) You may view this service information
at FAA, Policy and Innovation Division, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on
October 29, 2019.
Pat Mullen,

Aircraft Certification Service Manager, Small
Airplane Standards Branch, AIR-690.

[FR Doc. 2019-24324 Filed 11-7-19; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 31282; Amdt. No. 549]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective: 0901 UTC, December 5,
2019.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg 29
Room 104, Oklahoma City, OK 73125.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date

of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95

Airspace, Navigation (air).

Issued in Washington, DC on November 1,
2019.
Rick Domingo,
Executive Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, December 5, 2019.

m 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721.

m 2. Part 95 is amended to read as
follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT
[Amendment 549 Effective Date, December 05, 2019]

From To MEA MAA
§95.4000 High Altitude RNAV Routes
§95.4121 RNAV Route Q121 Is Amended To Read In Part
POCATELLO, ID VOR/DME .....ccocotitiiiiniinieiet et SWTHN, MT WP ..ottt et *24000 45000

*18000—GNSS MEA



https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.gulfstream.com/en/contact/support/#form
https://www.gulfstream.com/en/contact/support/#form
https://www.gulfstream.com/en/contact/support/#form
mailto:ronald.wissing@faa.gov
mailto:fedreg.legal@nara.gov
mailto:pubs@gulfstream.com
mailto:pubs@gulfstream.com

Federal Register/Vol. 84, No. 217/Friday, November 8, 2019/Rules and Regulations 60331
REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 549 Effective Date, December 05, 2019]
From To MEA MAA
*DME/DME/IRU MEA
§95.4156 RNAV Route Q156 Is Amended To Read In Part
HEXOL, MT FIX ittt sttt neen SWTHN, MT WP ittt *24000 45000
*18000—GNSS MEA
*DME/DME/IRU MEA
SWTHN, MT WP ot JELRO, SD FIX ettt *28000 45000
*18000—GNSS MEA
*DME/DME/IRU MEA
JELRO, SD FIX oottt KEKPE, SD WP ...ttt *28000 45000
*18000—GNSS MEA
*DME/DME/IRU MEA
KEKPE, SD WP ...t eeaeeae e UFFDA, MN WP ..ottt *28000 45000
*18000—GNSS MEA
*DME/DME/IRU MEA
UFFDA, MN WP .ottt HSTIN, MN WP et *28000 45000
*18000—GNSS MEA
*DME/DME/IRU MEA
From ‘ To ‘ MEA
§95.6001 Victor Routes—U.S
§95.6004 VOR Federal Airway V4 Is Amended To Read In Part
CHARLESTON, WV VOR/DME ......cccooiiiiieieeieeee e ‘ REACH, WV FIX ..ot ‘ 4000
§95.6020 VOR Federal Airway V20 Is Amended To Read In Part
CORPUS CHRISTI, TX VORTAC ....ooiiiiiiieieeeesee et BETZY, TX FIX ettt 1800
§95.6035 VOR Federal Airway V35 Is Amended To Read In Part
GLADE SPRING, VA VOR/DME .......coiiiiiiiieeieeieeeee e MACET, WV FIX oot #6500
#GZG TO COP UNUSABLE EXCEPT FOR AIRCRAFT
WITH SUITABLE RNAV SYSTEM WITH GPS
MACET, WV FIX oot CHARLESTON, WV VOR/DME
N BND o e 4500
S BND e e anes 6500
§95.6070 VOR Federal Airway V70 Is Amended To Read In Part
CORPUS CHRISTI, TX VORTAC ....ooiiiieieieeeeee e BETZY, TX FIX ettt 1800
§95.6115 VOR Federal Airway V115 Is Amended To Read In Part
HAZARD, KY VOR/DME ......ccoeiiitieiieeieesiee ettt *CHARLESTON, WV VOR/DME ......cccoveiieeiie e **6000
FAB00—MOCA ..o e CHARLESTON, WV VOR/DME, SW BND.
**4000—GNSS MEA
§95.6133 VOR FEDERAL AIRWAY V133 Is Amended To Read In Part
STOVE, VA FIX et PINEE, WV FIX o *13000
*7000—MOCA
PINEE, WV FIX ..ot *CHARLESTON, WV VOR/DME
N BND ettt e **7000
S BND **13000
*BE500—MOCA .o e CHARLESTON, WV VOR/DME, S BND ......cccoiiiiiiiieiieeiiecies | eeeeieeieesiene
**5600—MOCA
**5600—GNSS MEA
§95.6155 VOR Federal Airway V155 Is Amended To Read In Part
WIPER, NC FIX ottt e LAWRENCEVILLE, VA VORTAC ....ccoiiiiieieeeece e #*8000
*2000—MOCA
*2300—GNSS MEA
#LAWRENCEVILLE R-225 UNUSABLE, USE RALEIGH/
DURHAM R-046
MANGE, VA FIX oo FLAT ROCK, VA VORTAC ....ooiiiiiiiieeiieeeeee e **5000
*5000—MRA
**1800—MOCA

**2000—GNSS MEA
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From To MEA
§95.6257 VOR Federal Airway V257 Is Amended To Read In Part
PHOENIX, AZ VORTAC ..ottt AVENT, AZ FIX
NW BND oottt e e e st e e st e e 14000
5000
*8000—MRA
*O400—MCA oo PHOENIX, AZ VORTAC, NW BND.
FAVENT, AZ FIX oottt ettt *BANYO, AZ FIX
NW BND .. 14000
SE BND ..ot et 5000
*8000—MRA
**6000—MRA
*BANYO, AZ FIX oottt COYOT, AZ FIX
NW BND ..ottt e e e et e e e e e snreeeennees **14000
SE BND ..ottt e e **9000
*6000—MRA
**8100—MOCA
COYOT, AZ FIX oottt MAIER, AZ FIX .ottt **14000
*14000—MCA ..o MAIER, AZ FIX, SE BND.
**9000—GNSS MEA
MAIER, AZ FIX oottt tee s e e e e e e e e e *DRAKE, AZ VORTAC
NW BND oottt e e e e e s e enees 10000
SE BND ..o 14000
*12000—MCA ..o DRAKE, AZ VORTAC, SE BND.
§95.6258 VOR Federal Airway V258 Is Amended To Read In Part
CHARLESTON, WV VOR/DME .....ccoctieiie e BECKLEY, WV VOR/DME .......ooviiiiieecee e 5500
§95.6309 VOR FEDERAL AIRWAY V309 Is Amended To Read In Part
CHARLESTON, WV VOR/DME ......cccutiiiiee e JULEA, WV FIX ottt **5000
*5000—MRA
FBT700—MCA oot JULEA, WV FIX, NE BND
**3200—MOCA
**3200—GNSS MEA
FJULEA, WV FIX ettt RANDE, WV FIX oottt **7000
*5000—MRA
**3200—MOCA
**3200—GNSS MEA
§95.6378 VOR Federal Airway V378 Is Amended To Read In Part
BALTIMORE, MD VORTAC ..ottt *BELAY, MD FIX oottt 2300
*9500—MCA oo BELAY, MD FIX, NE BND.
§95.6454 VOR FEderal Airway V454 Is Amended To Read In Part
LIBERTY, NC VORTAC ...ceeieeeeeeeee e eeeeeeee e e e e e NOKIY, VA FIX ettt tee e e s s e e *6000
*3000—GNSS MEA
NOKIY, VA FIX oottt ettt e e e e LAWRENCEVILLE, VA VORTAC ....ooiiiieeceeeesee e ees *8000
*3000—GNSS MEA
#LAWRENCEVILLE R—-242 UNUSABLE, USE LIBERTY R-
056
LAWRENCEVILLE, VA VORTAC ....oiiiieeee ettt JUNKI, VA FIX ettt et #*6000
*1900—MOCA
*2000—GNSS MEA
#LAWRENCEVILLE R-059 UNUSABLE, USE HOPEWELL
R-237.
Airway Segment Changeover points
From To Distance From
§95.8003 VOR Federal Airway Changeover Point V258 Is Amended To Modify Changeover Point
CHARLESTON, WV VOR/DME ........ccoceeeiiieeecieeee. BECKLEY, WV VOR/DME ......cccceeieieieeeceeeeeeeees 20 | CHARLESTON

[FR Doc. 2019-24345 Filed 11-7-19; 8:45 am|
BILLING CODE 4910-13-P
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-504]

Schedules of Controlled Substances:
Placement of Solriamfetol in Schedule
v

Correction

In rule document 2019-12723
beginning on page 27943 in the issue of
Monday, June 17, 2019, make the
following correction:

§1308.14 [Corrected]

On page 27947, in the third column,
in § 1308.14(f)(12), in the second line
“‘car-bamate” should read ‘“‘carbamate”.
[FR Doc. C1-2019-12723 Filed 11-7—-19; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms,
and Explosives

27 CFR Part 478

[Docket No. ATF 2019R-03; AG Order No.
4576-2019]

Removal of Expired Regulations
Concerning Commerce in Firearms
and Ammunition; Correction

AGENCY: Bureau of Alcohol, Tobacco,
Firearms, and Explosives, Department of
Justice.

ACTION: Final rule.

SUMMARY: On April 1, 2019, the
Department of Justice published in the
Federal Register a final rule making
technical changes to remove expired,
obsolete, or unnecessary regulations;
correct specific headings; and reflect
changes to nomenclature in the Bureau
of Alcohol, Tobacco, Firearms, and
Explosives regulations related to the
commerce in firearms and ammunition.
That document inadvertently included
an incomplete revision to remove all
words related to an expired regulation.
This final rule corrects the April 2019
amendment by revising the section to
complete the removal of the expired
regulation.

DATES: This rule is effective November
8, 2019.

FOR FURTHER INFORMATION CONTACT:
Shermaine Kenner, Office of Regulatory
Affairs, Enforcement Programs and
Services, Bureau of Alcohol, Tobacco,
Firearms, and Explosives, U.S.
Department of Justice, 99 New York

Avenue NE, Washington, DC 20226;
telephone: (202) 648—7070 (this is not a
toll-free number).

SUPPLEMENTARY INFORMATION:

I. Background

The Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF)
administers regulations published in
title 27, Code of Federal Regulations
(CFR), part 478, concerning commerce
in firearms and ammunition. On April
1, 2019, the Department of Justice (DOJ)
published in the Federal Register a final
rule that made technical amendments in
ATF regulations in the CFR (84 FR
12093). The technical changes made in
this rule included the removal of
expired regulations and regulations that
are no longer applicable; the correction
of section headings for accuracy; and a
change in nomenclature resulting from
the transfer of ATF to the Department of
Justice from the Department of the
Treasury pursuant to the Homeland
Security Act of 2002.

Several sections were removed or
amended because the statute that
formed the basis of those regulations is
no longer in effect. The Public Safety
and Recreational Firearms Act (the Act),
enacted as part of the Violent Crime
Control and Law Enforcement Act of
1994, Pub. L. 103-322, Title XI (1994),
established a 10-year prohibition on the
manufacture, transfer, or possession of
“semiautomatic assault weapons,” as
defined in the Act, as well as large
capacity feeding devices. The Act
expired on September 13, 2004, and the
final rule was issued to remove or
amend the regulatory provisions that
had, in whole or in part, implemented
that Act as they are no longer effective.

The April 2019 technical amendments
inadvertently failed to remove all words
related to the expired regulation that
were included in 27 CFR 478.171. This
final rule corrects the changes in the
CFR made by the 2019 technical
amendments by amending §478.171 to
remove ‘‘and manufactured after
September 13, 1994, ” and “or were” in
the last sentence of the paragraph and
to add ““was” before “‘exported” in the
last sentence of the paragraph.

II. Statutory Orders and Executive
Review

A. Executive Orders 12866, 13563, and
13771

This rule has been drafted and
reviewed in accordance with Executive
Orders 12866, ”” Regulatory Planning
and Review,” section 1(b), The Principle
of Regulation; Executive Order 13563,
“Improving Regulation and Regulatory
Review,’section 1(b), General Principles

of Regulation; and Executive Order
13771, ”” Reducing Regulation and
Controlling Regulatory Costs.”

This rule makes technical corrections
to eliminate outdated and incorrect
terminology and improve the clarity of
the regulations, and makes no
substantive changes. The Department
has determined that this final rule is not
a “significant regulatory action” as
defined in Executive Order 12866,
section 3(f). Accordingly, this final rule
has not been reviewed by the Office of
Management and Budget.

Finally, because this rule is not a
significant regulatory action, it is not
subject to the requirements of Executive
Order 13771. There are no costs
associated with this regulation;
however, it benefits the industry in that
it removes outdated regulations and
provides clarity for the regulated
industry. Because there are no costs
associated with this final rule, there are
no monetized benefits. This rule is
considered a deregulatory action under
Executive Order 13771.

B. Executive Order 13132

This final rule will not have
substantial direct effects on the States,
on the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, “Federalism,” the
Attorney General has determined that
this regulation does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

C. Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, “Civil
Justice Reform.”

D. Administrative Procedure Act

Under the Administrative Procedure
Act (“APA”), 5 U.S.C. 553(b)(3)(B), an
agency may, for good cause, find the
usual requirements of prior notice and
comment are impracticable,
unnecessary, or contrary to the public
interest. Currently, 27 CFR part 478
contains references to expired
regulations and has obsolete, outdated,
and incorrect terminology that may be
confusing to the public. The rule makes
technical corrections to improve the
clarity and accuracy of the regulations
and makes no substantive changes. For
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these reasons, the agency has
determined that publishing a noticed of
proposed rulemaking and providing
opportunity for public comment is
unnecessary.

Further, the APA permits an agency to
make this rule effective upon the date of
publication because it is not a
substantive rule. See 5 U.S.C. 553(d).
Furthermore, the Department finds that
there is good cause for the final rule to
take effect upon publication, since the
revisions made by this rule are minor,
non-substantive, and technical, and
there is no reason to delay these
changes. Id.

E. Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, 5 U.S.C. 603, 604, and
605(b), a Regulatory Flexibility Analysis
is not required for this final rule because
the Department was not required to
publish a general notice of proposed
rulemaking for this matter.

F. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1531-1525.

G. Paperwork Reduction Act of 1995

This final rule does not impose any
new reporting or recordkeeping
requirements under the Paperwork
Reduction Act 44 U.S.C. 3501-3521.

H. Congressional Review Act

Pursuant to the Congressonal Review
Act, 5 U.S.C. 801 et seq., the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

List of Subjects in 27 CFR Part 478

Administrative practice and
procedure, Arms and munitions,
Customs duties and inspection, Exports,
Imports, Intergovernmental relations,
Law enforcement officers, Military
personnel, Penalties, Reporting and
recordkeeping requirements, Research,
Seizures and forfeitures, Transportation.

Authority and Issuance

Accordingly, for the reasons
discussed in the preamble, 27 CFR part
478 is amended as follows:

PART 478—COMMERCE IN FIREARMS
AND AMMUNITION

m 1. The authority citation for 27 CFR
part 478 continues to read as follows:

Authority: 5 U.S.C. 552(a); 18 U.S.C. 921—
931; 44 U.S.C. 3504(h).

§478.171 [Amended]

m 2. Amend § 478.171 by removing “‘and
manufactured after September 13,
1994,” and “or were” in the last
sentence of the paragraph and adding
“was” before “exported” in the last
sentence of the paragraph.

Dated: November 1, 2019.
William P. Barr,
Attorney General.
[FR Doc. 2019-24301 Filed 11-7-19; 8:45 am]
BILLING CODE 4410-FY-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2019-0776]

Special Local Regulations; San Diego
Parade of Lights, San Diego, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the San Diego Parade of Lights special
local regulations on the waters of San
Diego Bay, California on December 8,
2019 and December 15, 2019. These
special local regulations are necessary to
provide for the safety of the
participants, crew, spectators, sponsor
vessels, and general users of the
waterway. During the enforcement
period, persons and vessels are
prohibited from anchoring, blocking,
loitering, or impeding within this
regulated area unless authorized by the
Captain of the Port, or his designated
representative.

DATES: The regulations in 33 CFR
100.1101 will be enforced from 5 p.m.
through 8:30 p.m. on December 8, 2019
and December 15, 2019 for Item 5 in
Table 1 of § 100.1101.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
publication of enforcement, call or
email Lieutenant Briana Biagas,
Waterways Management, U.S. Coast
Guard Sector San Diego, CA; telephone
(619) 278-7656, email
D11MarineEventsSD@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the special local

regulations in 33 CFR 100.1101 for the
San Diego Parade of Lights in San Diego
Bay, CA in Table 1, Item 5 of that
section from 5 p.m. until 8:30 p.m. on
December 8, 2019 and December 15,
2019. This enforcement action is being
taken to provide for the safety of life on
navigable waterways during the event.
The Coast Guard’s regulation for
recurring marine events in the San
Diego Captain of the Port Zone
identifies the regulated entities and area
for this event. During the enforcement
periods and under the provisions of 33
CFR 100.1101, persons and vessels are
prohibited from anchoring, blocking,
loitering, or impeding within this
regulated area, unless authorized by the
Captain of the Port, or his designated
representative. The Coast Guard may be
assisted by other Federal, State, or local
law enforcement agencies in enforcing
this regulation.

In addition to this document in the
Federal Register, the Coast Guard will
provide the maritime community with
advance notification of this enforcement
period via the Local Notice to Mariners,
marine information broadcasts, and
local advertising by the event sponsor.

If the Captain of the Port Sector San
Diego or his designated representative
determines that the regulated area need
not be enforced for the full duration
stated on this document, he or she may
use a Broadcast Notice to Mariners or
other communications coordinated with
the event sponsor to grant general
permission to enter the regulated area.

Dated: November 4, 2019.
D.P. Montoro,

Captain, U.S. Coast Guard, Acting Captain
of the Port San Diego.

[FR Doc. 2019-24383 Filed 11-7-19; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2019-0859]

RIN 1625-AA00

Safety Zone; Coast Guard PSU-312

Training Exercise South Bay, San
Francisco Bay, San Francisco, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of San Francisco
Bay offshore of San Francisco, CA in
support of the Coast Guard PSU-312
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training exercise. This safety zone is
necessary to protect personnel, vessels,
and the marine environment from
potential hazards created by the Coast
Guard PSU-312 on-water training and
associated operations. Unauthorized
persons or vessels are prohibited from
entering into, transiting through, or
remaining in the safety zone without
permission of the Captain of the Port
San Francisco or a designated
representative.

DATES: This rule is effective from 9:00
a.m. on November 15, 2019 until 10:00
p.-m. on November 16, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0859 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Emily K. Rowan, Waterways
Management, U.S. Coast Guard;
telephone (415) 399-7443, email
SFWaterways@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port San Francisco
DHS Department of Homeland Security
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking with
respect to this rule because it is
impracticable. The Coast Guard received
the final details of the training on
October 8, 2019. It is impracticable to go
through the entire notice and comment
rulemaking process because the Coast
Guard must establish this temporary
safety zone by November 15, 2019 and
lacks sufficient time to provide a
reasonable comment period and
consider those comments before issuing
the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters around the potentially hazardous
on-water training and associated
operations involving vessels firing blank
rounds.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port San Francisco has
determined that potential hazards
associated with the Coast Guard PSU-
312 training operations scheduled to
occur on November 15, 2019 and
November 16, 2019 will be a safety
concern for anyone within the
designated exercise area. The on-water
training will involve vessels firing blank
rounds. For this reason, this temporary
safety zone is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
surrounding the potentially hazardous
activity.

IV. Discussion of the Rule

This rule establishes a safety zone
around the Coast Guard PSU-312
training operations offshore of Pier 96 in
San Francisco Bay, San Francisco, CA
on November 15, 2019 from 9:00 a.m.
until 10:00 p.m., and on November 16,
2019 from 9:00 a.m. until 10:00 p.m.
The safety zone will encompass the
navigable waters of San Francisco Bay,
from surface to bottom, within the area
formed by connecting the following
latitude and longitude points in the
following order: 37°44.72" N 122°22.35’
W, thence to 37°44.89" N 122°22.12" W,
thence to 37°44.48" N 122°21.73" W,
thence to 37°44.30’ N 122°22.05" W,
thence to 37°44.41" N 122°22.06" W
(NAD 83), and thence to the point of
beginning; or as announced via
Broadcast Notice to Mariners.

This regulation is needed to keep
persons and vessels away from the
immediate vicinity of the training
operations to ensure the safety of
personnel, vessels, and the marine
environment. Except for persons or
vessels authorized by the COTP or the
COTP’s designated representative, no
person or vessel may enter or remain in
the restricted area. A “designated
representative” means a Coast Guard
Patrol Commander, including a Coast
Guard coxswain, petty officer, or other
officer operating a Coast Guard vessel or

a Federal, State, or local officer
designated by or assisting the COTP in
the enforcement of the safety zone.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the limited duration and
narrowly tailored geographic area of the
safety zone. Although this rule restricts
access to the water encompassed by the
safety zone, the effect of this rule will
not be significant because the local
waterway users will be notified to
ensure the safety zone will result in
minimum impact. The vessels desiring
to transit through or around the
temporary safety zone may do so upon
express permission from the COTP or
the COTP’s designated representative.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary safety zone may be small
entities, for the reasons stated in section
V.A. above, this rule will not have a
significant economic impact on any
vessel owner or operator.
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Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and U.S. Coast Guard
Environmental Planning Policy,
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone that will prohibit entry to the area
surrounding the potentially hazardous
Coast Guard training operations. It is
categorically excluded from further
review under paragraph L60(a) in Table
3-1 of Department of Homeland
Security Directive 023—01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T11-006 to read as
follows:

§165.T11-006 Safety Zone; Coast Guard
PSU-312 Training Exercise South Bay, San
Francisco Bay, San Francisco, CA.

(a) Location. The following is a safety
zone: The safety zone will encompass
the navigable waters of San Francisco
Bay, from surface to bottom, within the
area formed by connecting the following
latitude and longitude points in the
following order: 37°44.72" N 122°22.35’
W, thence to 37°44.89" N 122°22.12" W,
thence to 37°44.48" N 122°21.73' W,
thence to 37°44.30" N 122°22.05" W,
thence to 37°44.41’' N 122°22.06" W
(NAD 83), and thence to the point of
beginning; or as announced via
Broadcast Notice to Mariners.

(b) Definitions. As used in this
section, ““designated representative”’
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel or a
Federal, State, or local officer
designated by or assisting the Captain of
the Port San Francisco (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart B of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP’s
designated representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or the COTP’s
designated representative to obtain
permission to do so. Vessel operators
given permission to enter or operate in
the safety zone must comply with all
lawful orders or directions given to
them by the COTP or the COTP’s
designated representative. Persons and
vessels may request permission to enter
the safety zone on VHF-23A or through
the 24-hour Command Center at
telephone (415) 399-3547.

(d) Enforcement period. This section
will be enforced on November 15, 2019
from 9:00 a.m. until 10:00 p.m., and on
November 16, 2019 from 9:00 a.m. until
10:00 p.m.

(e) Information broadcasts. The COTP
or the COTP’s designated representative
will notify the maritime community of
periods during which this zone will be
enforced in accordance with § 165.7.
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Dated: November 1, 2019.
Marie B. Byrd,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco.

[FR Doc. 201924380 Filed 11-7-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0530]
RIN 1625-AA00

Safety Zone; Ohio River, Miles 103.0 to
105.0, Moundsville, WV

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all navigable waters of the Ohio River
from Mile 103.0 to Mile 105.0. This
action is necessary to protect persons,
vessels, and the marine environment
from potential hazards associated with
power line work across the river. Entry
of persons or vessels into this zone is
prohibited unless authorized by the
Captain of the Port Marine Safety Unit
Pittsburgh or a designated
representative.

DATES: This rule is effective from
November 11, 2019 through December
11, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0530 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Trevor VanNatta,
Marine Safety Unit Pittsburgh, U.S.
Coast Guard; telephone 412-221-0807,
email Trevor.].VanNatta@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Marine Safety
Unit Pittsburgh

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and

opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(3)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. This safety zone must be
established by November 11, 2019 and
we lack sufficient time to provide a
reasonable comment period and then
consider those comments before issuing
this rule. The NPRM process would
delay the establishment of the safety
zone until after the date of the power
line work and compromise public
safety.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule would be
contrary to the public interest because
immediate action is necessary to
respond to the potential safety hazards
associated with power line work, which
could pose a risk to the operation and
waterways users if the normal vessel
traffic were to interfere with the work.
Possible hazards include risks of injury
or death from near or actual contact
among working vessels and mariners
traversing through the safety zone.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Marine Safety Unit
Pittsburgh (COTP) has determined that
potential hazards associated with power
line pulls across the Ohio River will be
a safety hazard for anyone within a two
mile stretch of the Ohio River. The rule
is needed to protect people from power
line work which could pose a risk to the
operation and waterways users if the
normal vessel traffic were to interfere
with the work. Possible hazards include
risks of injury or death from near or
actual contact among working vessels
and mariners traversing through the
safety zone.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone that will be enforced from 7
a.m. through 5:30 p.m. from November
11, 2019 through December 11, 2019.
The safety zone will cover all navigable
waters of the Ohio River, from mile
103.0 to mile 105.0. The duration of the

zone is intended to protect persons,
vessels, and the marine environment on
these navigable waters before, during,
and after the power line pulls. No vessel
or person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Marine
Safety Unit Pittsburgh. Persons and
vessels seeking entry into this safety
zone must request permission from the
COTP or a designated representative.
They may be contacted on VHF-FM
Channel 16 or by telephone at (412)
221-0807. Persons and vessels
permitted to enter this safety zone must
transit at their slowest safe speed and
comply with all lawful instructions of
the COTP or a designated
representative. Breaks in the power line
work will occur during the enforcement
periods, which will allow vessels to
pass through the safety zone. The COTP
or a designated representative will
inform the public of the enforcement
period for the safety zone as well as any
changes in the schedule through
Broadcast Notices to Mariners (BNMs),
Local Notices to Mariners (LNMs), and/
or Marine Safety Information Bulletins
(MSIBs) as appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, duration, and
location of the safety zone. This rule
will impact a two mile stretch of the
Ohio River from 7 a.m. through 5:30
p.m. daily from November 11, 2019
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through December 11, 2019. Breaks in
the power line work will occur during
the enforcement periods, which will
allow for vessels to pass through the
safety zone. Moreover, the Coast Guard
will issue Local Notices to Mariners
(LNMs), Marine Safety Information
Bulletins (MSIBs), and BNMs via VHF—-
FM marine channel 16 about the zones
and the rule allows vessels to seek
permission from the COTP or a
designated representative to enter the
zones.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary safety zone may be small
entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
temporary safety zone lasting ten and a
half hours on each day that will prohibit

entry on a two mile stretch of the Ohio
River. It is categorically excluded from
further review under paragraph L60 (a)
in Table 3—1 of U.S. Coast Guard
Environmental Planning Implementing
Procedures 5090.1. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08-0530 to read as
follows:

§165.T08-0530 Safety Zone; Ohio River,
miles 103.0 to 105.0, Moundsville, WV.

(a) Location. The following area is a
temporary safety zone: All navigable
waters of the Ohio River from mile
103.0 to mile 105.0.

(b) Effective period. This section is
effective from November 11, 2019
through December 11, 2019.

(c) Enforcement period. This section
will be enforced from 7 a.m. through
5:30 p.m. daily. Breaks in the power line
work will occur during the enforcement
periods, which will allow vessels to
pass through the safety zone. The
Captain of the Port Marine Safety Unit
Pittsburgh (COTP) or a designated
representative will provide notice of
breaks as appropriate under paragraph
(e) of this section.

(d) Regulations. (1) In accordance
with the general regulations in § 165.23,
entry into this zone is prohibited unless
authorized by the Captain of the Port
Marine Safety Unit Pittsburgh (COTP) or
a designated representative. A
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“designated representative” is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard assigned to
units under the operational control of
USCG Marine Safety Unit Pittsburgh.

(2) Persons and vessels seeking entry
into this safety zone must request
permission from the COTP or a
designated representative. They may be
contacted on VHF-FM Channel 16 or by
telephone at (412) 221-0807.

(3) Persons and vessels permitted to
enter this safety zone must transit at
their slowest safe speed and comply
with all lawful instructions of the COTP
or a designated representative.

(e) Informational broadcasts. The
COTP or a designated representative
will inform the public of the
enforcement period for the safety zone
as well as any changes in the schedule
through Broadcast Notices to Mariners
(BNMs), Local Notices to Mariners
(LNMs), and/or Marine Safety
Information Bulletins (MSIBs) as
appropriate.

A.W. Demo,

Commander, U.S. Coast Guard, Captain of
the Port Marine Safety Unit Pittsburgh.

[FR Doc. 2019-24411 Filed 11-7-19; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-OLEM-2019-0077 and 0078;
FRL-10001-92-OLEM]

National Priorities List

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA” or “the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants or
contaminants throughout the United
States. The National Priorities List
(“NPL”) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency (‘“‘the
EPA” or “the agency”) in determining
which sites warrant further
investigation. These further
investigations will allow the EPA to
assess the nature and extent of public
health and environmental risks
associated with the site and to

determine what CERCLA-financed
remedial action(s), if any, may be
appropriate. This rule adds two sites to
the General Superfund section of the
NPL.

DATES: The document is effective on
December 9, 2019.

ADDRESSES: Contact information for the
EPA Headquarters:

e Docket Coordinator, Headquarters;
U.S. Environmental Protection Agency;
CERCLA Docket Office; 1301
Constitution Avenue NW; William
Jefferson Clinton Building West, Room
3334, Washington, DC 20004, 202/566—
0276.

The contact information for the
regional dockets is as follows:

¢ Holly Inglis, Region 1 (CT, ME, MA,
NH, RI, VT), U.S. EPA, Superfund
Records and Information Center, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912; 617/918-1413.

e James Desir, Region 2 (NJ, NY, PR,
VI), U.S. EPA, 290 Broadway, New
York, NY 10007-1866; 212/637—4342.

e Lorie Baker (ASRC), Region 3 (DE,
DC, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mailcode
3HS12, Philadelphia, PA 19103; 215/
814—-3355.

e Cathy Amoroso, Region 4 (AL, FL,
GA, KY, MS, NC, SC, TN), U.S. EPA, 61
Forsyth Street SW, Mailcode 9T25,
Atlanta, GA 30303; 404/562—8637.

e Todd Quesada, Region 5 (IL, IN, MI,
MN, OH, WI), U.S. EPA Superfund
Division Librarian/SFD Records
Manager SRC-7], Metcalfe Federal
Building, 77 West Jackson Boulevard,
Chicago, 1L 60604; 312/886—4465.

¢ Brenda Cook, Region 6 (AR, LA,
NM, OK, TX), U.S. EPA, 1445 Ross
Avenue, Suite 1200, Mailcode 6SFTS,
Dallas, TX 75202—2733; 214/665—7436.

¢ Kumud Pyakuryal, Region 7 (IA,
KS, MO, NE), U.S. EPA, 11201 Renner
Blvd., Mailcode SUPRSTAR, Lenexa, KS
66219; 913/551-7956.

¢ Victor Ketellapper, Region 8 (CO,
MT, ND, SD, UT, WY), U.S. EPA, 1595
Wynkoop Street, Mailcode 8EPR-B,
Denver, CO 80202-1129; 303/312—6578.

¢ Eugenia Chow, Region 9 (AZ, CA,
HI, NV, AS, GU, MP), U.S. EPA, 75
Hawthorne Street, Mailcode SFD 6-1,
San Francisco, CA 94105; 415/972—
3160.

e Ken Marcy, Region 10 (AK, ID, OR,
WA), U.S. EPA, 1200 6th Avenue,
Mailcode ECL-112, Seattle, WA 98101;
206/463—1349.

FOR FURTHER INFORMATION CONTACT:
Terry Jeng, phone: (703) 603—8852,
email: jeng.terry@epa.gov, Site
Assessment and Remedy Decisions
Branch, Assessment and Remediation
Division, Office of Superfund

Remediation and Technology
Innovation (Mailcode 5204P), U.S.
Environmental Protection Agency; 1200
Pennsylvania Avenue NW, Washington,
DC 20460; or the Superfund Hotline,
phone (800) 424-9346 or (703) 412—
9810 in the Washington, DC,
metropolitan area.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background

A. What are CERCLA and SARA?

B. What is the NCP?

C. What is the National Priorities List
(NPL)?

D. How are sites listed on the NPL?

E. What happens to sites on the NPL?

F. Does the NPL define the boundaries of
sites?

G. How are sites removed from the NPL?

H. May the EPA delete portions of sites
from the NPL as they are cleaned up?

I. What is the Construction Completion List
(GcL)?

J. What is the Sitewide Ready for
Anticipated Use measure?

K. What is state/tribal correspondence
concerning NPL Listing?
II. Availability of Information to the Public
A. May I review the documents relevant to
this final rule?

B. What documents are available for review
at the EPA Headquarters docket?

C. What documents are available for review
at the EPA regional dockets?

D. How do I access the documents?

E. How may I obtain a current list of NPL
sites?

III. Contents of This Final Rule
A. Additions to the NPL
B. What did the EPA do with the public

comments it received?

IV. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory

Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Executive Order 13771: Reducing
Regulation and Controlling Regulatory
Costs
C. Paperwork Reduction Act (PRA)
D. Regulatory Flexibility Act (RFA)
E. Unfunded Mandates Reform Act
(UMRA)
F. Executive Order 13132: Federalism
G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
H. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

. Executive Order 13211: Actions That

Significantly Affect Energy Supply,
Distribution, or Use

J. National Technology Transfer and
Advancement Act (NTTAA)

K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

L. Congressional Review Act

—
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I. Background
A. What are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases or threatened
releases of hazardous substances, and
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. CERCLA was
amended on October 17, 1986, by the
Superfund Amendments and
Reauthorization Act (“SARA”), Public
Law 99-499, 100 Stat. 1613 et seq.

B. What is the NCP?

To implement CERCLA, the EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”), 40 CFR part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances, or
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. The EPA has
revised the NCP on several occasions.
The most recent comprehensive revision
was on March 8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable,
taking into account the potential
urgency of such action, for the purpose
of taking removal action.” “Removal”
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases of
hazardous substances, pollutants or
contaminants (42 U.S.C. 9601(23)).

C. What is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants or
contaminants throughout the United
States. The list, which is appendix B of
the NCP (40 CFR part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended. Section 105(a)(8)(B)
defines the NPL as a list of “releases”
and the highest priority “facilities’” and

requires that the NPL be revised at least
annually. The NPL is intended
primarily to guide the EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
of only limited significance, however, as
it does not assign liability to any party
or to the owner of any specific property.
Also, placing a site on the NPL does not
mean that any remedial or removal
action necessarily need be taken.

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by the EPA (the “General Superfund
section”) and one of sites that are
owned or operated by other federal
agencies (the “Federal Facilities
section”). With respect to sites in the
Federal Facilities section, these sites are
generally being addressed by other
federal agencies. Under Executive Order
12580 (52 FR 2923, January 29, 1987)
and CERCLA section 120, each federal
agency is responsible for carrying out
most response actions at facilities under
its own jurisdiction, custody or control,
although the EPA is responsible for
preparing a Hazard Ranking System
(“HRS”) score and determining whether
the facility is placed on the NPL.

D. How are sites listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the HRS, which the EPA
promulgated as appendix A of the NCP
(40 CFR part 300). The HRS serves as a
screening tool to evaluate the relative
potential of uncontrolled hazardous
substances, pollutants or contaminants
to pose a threat to human health or the
environment. On December 14, 1990 (55
FR 51532), the EPA promulgated
revisions to the HRS partly in response
to CERCLA section 105(c), added by
SARA. On January 9, 2017 (82 FR 2760),
a subsurface intrusion component was
added to the HRS to enable the EPA to
consider human exposure to hazardous
substances or pollutants and
contaminants that enter regularly
occupied structures through subsurface
intrusion when evaluating sites for the
NPL. The current HRS evaluates four
pathways: Ground water, surface water,
soil exposure and subsurface intrusion,
and air. As a matter of agency policy,
those sites that score 28.50 or greater on
the HRS are eligible for the NPL. (2)
Each state may designate a single site as
its top priority to be listed on the NPL,

without any HRS score. This provision
of CERCLA requires that, to the extent
practicable, the NPL include one facility
designated by each state as the greatest
danger to public health, welfare or the
environment among known facilities in
the state. This mechanism for listing is
set out in the NCP at 40 CFR
300.425(c)(2). (3) The third mechanism
for listing, included in the NCP at 40
CFR 300.425(c)(3), allows certain sites
to be listed without any HRS score, if all
of the following conditions are met:

e The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release.

e The EPA determines that the release
poses a significant threat to public
health.

e The EPA anticipates that it will be
more cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

The EPA promulgated an original NPL
of 406 sites on September 8, 1983 (48 FR
40658) and generally has updated it at
least annually.

E. What happens to sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).
(“Remedial actions’ are those
“consistent with a permanent remedy,
taken instead of or in addition to
removal actions’ (40 CFR 300.5).)
However, under 40 CFR 300.425(b)(2),
placing a site on the NPL “does not
imply that monies will be expended.”
The EPA may pursue other appropriate
authorities to respond to the releases,
including enforcement action under
CERCLA and other laws.

F. Does the NPL define the boundaries
of sites?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so. Indeed, the
precise nature and extent of the site are
typically not known at the time of
listing.

Although a CERCLA “facility” is
broadly defined to include any area
where a hazardous substance has “come
to be located” (CERCLA section 101(9)),
the listing process itself is not intended
to define or reflect the boundaries of
such facilities or releases. Of course,
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HRS data (if the HRS is used to list a
site) upon which the NPL placement
was based will, to some extent, describe
the release(s) at issue. That is, the NPL
site would include all releases evaluated
as part of that HRS analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
identify the site by reference to that
area. However, the NPL site is not
necessarily coextensive with the
boundaries of the installation or plant,
and the boundaries of the installation or
plant are not necessarily the
“boundaries” of the site. Rather, the site
consists of all contaminated areas
within the area used to identify the site,
as well as any other location where that
contamination has come to be located,
or from where that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. Plant site”’) in terms
of the property owned by a particular
party, the site, properly understood, is
not limited to that property (e.g., it may
extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “site”). The “‘site”
is thus neither equal to, nor confined by,
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
boundary of the installation or plant. In
addition, the site name is merely used
to help identify the geographic location
of the contamination, and is not meant
to constitute any determination of
liability at a site. For example, the name
“Jones Co. plant site,” does not imply
that the Jones Company is responsible
for the contamination located on the
plant site.

EPA regulations provide that the
remedial investigation (“RI”) “is a
process undertaken. . .to determine the
nature and extent of the problem
presented by the release” as more
information is developed on site
contamination, and which is generally
performed in an interactive fashion with
the feasibility study (“FS”) (40 CFR
300.5). During the RI/FS process, the
release may be found to be larger or
smaller than was originally thought, as
more is learned about the source(s) and
the migration of the contamination.
However, the HRS inquiry focuses on an
evaluation of the threat posed and
therefore the boundaries of the release

need not be exactly defined. Moreover,
it generally is impossible to discover the
full extent of where the contamination
“has come to be located” before all
necessary studies and remedial work are
completed at a site. Indeed, the known
boundaries of the contamination can be
expected to change over time. Thus, in
most cases, it may be impossible to
describe the boundaries of a release
with absolute certainty.

Further, as noted previously, NPL
listing does not assign liability to any
party or to the owner of any specific
property. Thus, if a party does not
believe it is liable for releases on
discrete parcels of property, it can
submit supporting information to the
agency at any time after it receives
notice it is a potentially responsible
party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How are sites removed from the NPL?

The EPA may delete sites from the
NPL where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e). This section also provides
that the EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(ii) All appropriate Superfund-
financed response has been
implemented and no further response
action is required; or

(iii) The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate.

H. May the EPA delete portions of sites
from the NPL as they are cleaned up?

In November 1995, the EPA initiated
a policy to delete portions of NPL sites
where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while
portions of the site may have been
cleaned up and made available for
productive use.

I. What is the Construction Completion
List (CCL)?

The EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).

Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
Any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) the EPA has determined
that the response action should be
limited to measures that do not involve
construction (e.g., institutional
controls); or (3) the site qualifies for
deletion from the NPL. For more
information on the CCL, see the EPA’s
internet site at https://www.epa.gov/
superfund/construction-completions-
national-priorities-list-npl-sites-number.

J. What is the Sitewide Ready for
Anticipated Use measure?

The Sitewide Ready for Anticipated
Use measure represents important
Superfund accomplishments and the
measure reflects the high priority the
EPA places on considering anticipated
future land use as part of the remedy
selection process. See Guidance for
Implementing the Sitewide Ready-for-
Reuse Measure, May 24, 2006, OSWER
9365.0—36. This measure applies to final
and deleted sites where construction is
complete, all cleanup goals have been
achieved, and all institutional or other
controls are in place. The EPA has been
successful on many occasions in
carrying out remedial actions that
ensure protectiveness of human health
and the environment for current and
future land uses, in a manner that
allows contaminated properties to be
restored to environmental and economic
vitality. For further information, please
go to https://www.epa.gov/superfund/
about-superfund-cleanup-process#tab-9.

K. What is state/tribal correspondence
concerning NPL listing?

In order to maintain close
coordination with states and tribes in
the NPL listing decision process, the
EPA’s policy is to determine the
position of the states and tribes
regarding sites that the EPA is
considering for listing. This
consultation process is outlined in two
memoranda that can be found at the
following website: https://www.epa.gov/
superfund/statetribal-correspondence-
concerning-npl-site-listing.

The EPA has improved the
transparency of the process by which
state and tribal input is solicited. The
EPA is using the Web and where
appropriate more structured state and
tribal correspondence that (1) explains
the concerns at the site and the EPA’s
rationale for proceeding; (2) requests an
explanation of how the state intends to
address the site if placement on the NPL
is not favored; and (3) emphasizes the
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transparent nature of the process by
informing states that information on
their responses will be publicly
available.

A model letter and correspondence
between the EPA and states and tribes
where applicable, is available on the
EPA’s website at http://
semspub.epa.gov/src/document/HQ)/
174024.

II. Availability of Information to the
Public

A. May I review the documents relevant
to this final rule?

Yes, documents relating to the
evaluation and scoring of the sites in
this final rule are contained in dockets
located both at the EPA headquarters
and in the EPA regional offices.

DOCKET IDENTIFICATION NUMBERS BY SITE

An electronic version of the public
docket is available through https://
www.regulations.gov (see table below
for docket identification numbers).
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facilities identified in section IL.D.

Site name

City/county, state

Docket ID No.

Schroud Property
Arsenic Mine

Chicago, IL

Kent, NY oo

EPA-HQ-OLEM-2019-0077.
EPA-HQ-OLEM-2019-0078.

B. What documents are available for
review at the EPA Headquarters docket?

The headquarters docket for this rule
contains the HRS score sheets, the
documentation record describing the
information used to compute the score,
a list of documents referenced in the
documentation record for each site and
any other information used to support
the NPL listing of the site.

C. What documents are available for
review at the EPA regional dockets?

The EPA regional dockets contain all
the information in the headquarters
docket, plus the actual reference
documents containing the data
principally relied upon by the EPA in
calculating or evaluating the HRS score.
These reference documents are available
only in the regional dockets.

D. How do I access the documents?

You may view the documents, by
appointment only, after the publication
of this rule. The hours of operation for
the headquarters docket are from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding federal holidays.
Please contact the regional dockets for
hours. For addresses for the
headquarters and regional dockets, see
ADDRESSES section in the beginning
portion of this preamble.

E. How may I obtain a current list of
NPL sites?

You may obtain a current list of NPL
sites via the internet at https://
www.epa.gov/superfund/national-
priorities-list-npl-sites-site-name or by
contacting the Superfund docket (see
contact information in the beginning
portion of this document).

II1. Contents of This Final Rule
A. Additions to the NPL

This final rule adds the following two
sites to the General Superfund section of
the NPL. Schroud Property is being

added to the NPL based on an HRS
score of 28.50 or above. Arsenic Mine is
being added based on ATSDR health
advisory criteria.

GENERAL SUPERFUND SECTION

State Site name City/county
| IR Schroud Property .... | Chicago.
NY ..ot Arsenic Mine ........... Kent.

B. What did the EPA do with the public
comments it received?

The EPA reviewed all comments
received on the sites in this rule and
responded to all relevant comments.
The EPA is adding two sites to the NPL
in this final rule. The sites were
proposed for addition to the NPL on
June 3, 2109 (84 FR 25509).

The EPA received one unrelated
comment on the Arsenic Mine site.

The EPA received comments from 21
comment submitters that expressed
support for the proposed addition of the
Schroud Property site. While all of the
comments received were in support of
placing the Schroud Property site on the
NPL, some comments expressed
additional concerns. These concerns
include:

e Scoring or investigating additional
pathways and threats such as
contaminant movement via air and
groundwater in the HRS
documentation record and threats
from electric arc furnace (EAF) dust
(specifically zinc and lead) in the HRS
evaluation

e Environmental justice concerns
including nearby minority
populations and economically
disadvantaged neighborhoods, and
associated economic impacts

e Lack of institutional/physical barriers
to limit access the property

e Questions on the prioritizing of
funding and cleanup

¢ General concerns of site contaminant
effects on human health, fishing, and
nearby sensitive species and habitats

o Possible future remedial techniques

Regarding comments in support of
NPL listing that recommend scoring
additional HRS pathways, threats and
contaminants (i.e., the EAF dust) at the
Schroud Property site, the HRS does not
require that a site be evaluated for all
possible migration and exposure
pathways or all contaminants before the
HRS evaluation is completed.
Evaluation and scoring of these
pathways in the HRS documentation
record could only result in an increased
HRS score and, thus, would not have
any impact on the eligibility of the site
for the NPL. Although the EPA did not
score other pathways, this does not
mean that there is no associated concern
or that the EPA will not investigate
other pathways in the future. The HRS
is a screening model that uses limited
resources to determine whether a site
should be placed on the NPL for
possible Superfund response. A
subsequent stage of the Superfund
process, the remedial investigation (RI),
characterizes conditions and hazards at
the site more comprehensively. Through
the RI process, the EPA will fully
characterize the risks to human health
and the environment from
contamination at the site, determine
what cleanup is needed, and select an
appropriate remedy with input from the
community.

Many sites on the NPL are located in
environmental justice, minority and/or
poor communities. Through the cleanup
of these sites, the Superfund program
has sought to ensure that residents do
not bear a disproportionate share of the
negative environmental consequences
resulting from past industrial,
governmental, and commercial
operations, and that they have
meaningful involvement in the
decisions on how to clean up the site.
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The EPA is working with the city of
Chicago to increase security and control
access to the site. In April 2019, the city
placed twenty-seven, 5,000-pound
barriers around the property at access
points to limit and discourage
trespassing on the property. The EPA
will continue to work with the
community and the city of Chicago
throughout the later stages of the
superfund process to restrict access to
the site.

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Executive Order 13771: Reducing
Regulation and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. This rule does not contain any
information collection requirements that
require approval of the OMB.

D. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This rule listing sites on the
NPL does not impose any obligations on
any group, including small entities. This
rule also does not establish standards or
requirements that any small entity must
meet, and imposes no direct costs on
any small entity. Whether an entity,
small or otherwise, is liable for response
costs for a release of hazardous
substances depends on whether that
entity is liable under CERCLA 107(a).
Any such liability exists regardless of
whether the site is listed on the NPL
through this rulemaking.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in

UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.
Listing a site on the NPL does not itself
impose any costs. Listing does not mean
that the EPA necessarily will undertake
remedial action. Nor does listing require
any action by a private party, state, local
or tribal governments or determine
liability for response costs. Costs that
arise out of site responses result from
future site-specific decisions regarding
what actions to take, not directly from
the act of placing a site on the NPL.

F. Executive Order 13132: Federalisim

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. Listing a site on the NPL
does not impose any costs on a tribe or
require a tribe to take remedial action.
Thus, Executive Order 13175 does not
apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because this action itself is procedural
in nature (adds sites to a list) and does
not, in and of itself, provide protection
from environmental health and safety
risks. Separate future regulatory actions
are required for mitigation of
environmental health and safety risks.

I. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes the human health or
environmental risk addressed by this
action will not have potential
disproportionately high and adverse
human health or environmental effects
on minority, low-income or indigenous
populations because it does not affect
the level of protection provided to
human health or the environment. As
discussed in Section I.C. of the
preamble to this action, the NPL is a list
of national priorities. The NPL is
intended primarily to guide the EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
of only limited significance as it does
not assign liability to any party. Also,
placing a site on the NPL does not mean
that any remedial or removal action
necessarily need be taken.

L. Congressional Review Act

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “‘major rule”
as defined by 5 U.S.C. 804(2).

Provisions of the Congressional
Review Act (CRA) or section 305 of
CERCLA may alter the effective date of
this regulation. Under 5 U.S.C.
801(b)(1), a rule shall not take effect, or
continue in effect, if Congress enacts
(and the President signs) a joint
resolution of disapproval, described
under section 802. Another statutory
provision that may affect this rule is
CERCLA section 305, which provides
for a legislative veto of regulations
promulgated under CERCLA. Although
INS v. Chadha, 462 U.S. 919,103 S. Ct.
2764 (1983), and Bd. of Regents of the
University of Washington v. EPA, 86
F.3d 1214,1222 (D.C. Cir. 1996), cast the
validity of the legislative veto into
question, the EPA has transmitted a
copy of this regulation to the Secretary
of the Senate and the Clerk of the House
of Representatives.

If action by Congress under either the
CRA or CERCLA section 305 calls the
effective date of this regulation into
question, the EPA will publish a
document of clarification in the Federal
Register.
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List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: October 28, 2019.
Peter C. Wright,

Assistant Administrator, Office of Land and
Emergency Management.

For the reasons set out in the
preamble, title 40, chapter I, part 300, of
the Code of Federal Regulations is
amended as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

TABLE 1—GENERAL SUPERFUND SECTION

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p.351; E.O. 12580, 52 FR
2923, 3 CFR, 1987 Comp., p.193.

m 2. Table 1 of appendix B to part 300
is amended by adding the entries for
“IL, Schroud Property, Chicago”, and
“NY, Arsenic Mine, Kent” in
alphabetical order by state and site
name to read as follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notesa
IL s SCHIOUA PIOPEIY ...ttt Chicago
NY s ArSENIC MINE ... Kent oo A

aA = Based on issuance of health advisory by Agency for Toxic Substances and Disease Registry (if scored, HRS score need not be greater than or equal to

28.50).

* * * * *

[FR Doc. 2019-24151 Filed 11-6-19; 4:15 pm]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 130312235-3658-02; RTID
0648-XS015]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Resources of the South
Atlantic; Vermilion Snapper Trip Limit
Reduction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; trip limit
reduction.

SUMMARY: NMFS reduces the
commercial trip limit for vermilion
snapper in or from the exclusive
economic zone (EEZ) of the South
Atlantic to 500 1b (227 kg), gutted
weight, 555 1b (252 kg), round weight.
This trip limit reduction is necessary to
protect the South Atlantic vermilion
snapper resource.

DATES: This rule is effective 12:01 a.m.,
local time, November 11, 2019, until
12:01 a.m., local time, January 1, 2020.

FOR FURTHER INFORMATION CONTACT:
Frank Helies, NMFS Southeast Regional
Office, telephone: 727-824-5305, email:
frank.helies@noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery in the South
Atlantic includes vermilion snapper and
is managed under the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP). The South Atlantic
Fishery Management Council prepared
the FMP. The FMP is implemented by
NMFS under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

The commercial ACL (commercial
quota) for vermilion snapper in the
South Atlantic is divided into two 6-
month seasons, January through June,
and July through December. For the July
1 through December 31, 2019, fishing
season, the commercial quota is 483,658
1b (219,384 kg), gutted weight; 536,860
Ib (243,516 kg), round weight (50 CFR
622.190(a)(4)(ii)(A)). As specified in 50
CFR 622.190(a)(4)(iii), any unused
portion of the commercial quota from
the January through June 2019, fishing
season will be added to the commercial
quota for the July through December
2019, fishing season. The unused
portion of the quota that was not
harvested by the commercial sector
during the January through June fishing
season, totaled 25,645 1b (11,632 kg)
gutted weight, 28,466 1b (12,912 kg),

round weight, and was added to the July
through December 2019 quota. This
resulted in an adjusted commercial
quota, for the July through December
2019 fishing season, of 509,303 1b
(231,015 kg), gutted weight, 565,326 1b
(256,428 kg), round weight.

Under 50 CFR 622.191(a)(6)(ii), NMFS
is required to reduce the commercial
trip limit for vermilion snapper from
1,000 lb (454 kg), gutted weight, 1,110
Ib (503 kg), round weight, to 500 1b (227
kg), gutted weight, 555 1b (252 kg),
round weight, when 75 percent of the
fishing season commercial quota is
reached or projected to be reached, by
filing a notification to that effect with
the Office of the Federal Register. Based
on current landings information, NMFS
has determined that 75 percent of the
available adjusted commercial quota for
the July through December 2019 fishing
season for vermilion snapper will be
reached by November 11, 2019.
Accordingly, NMFS is reducing the
commercial trip limit for vermilion
snapper to 500 lb (227 kg), gutted
weight, 555 1b (252 kg), round weight,
in or from the South Atlantic EEZ at
12:01 a.m., local time, on November 11,
2019. This reduced commercial trip
limit will remain in effect until the start
of the next commercial fishing season
on January 1, 2020, or until the adjusted
commercial quota is reached and the
commercial sector closes, whichever
occurs first.
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Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined this temporary rule is
necessary for the conservation and
management of South Atlantic
vermilion snapper and is consistent
with the Magnuson-Stevens Act and
other applicable laws.

This action is taken under 50 CFR
622.191(a)(6)(ii) and is exempt from
review under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

This action responds to the best
scientific information available. The
Assistant Administrator for NOAA
Fisheries (AA) finds that the need to

immediately implement this
commercial trip limit reduction
constitutes good cause to waive the
requirements to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), because prior notice
and opportunity for public comment on
this temporary rule is unnecessary and
contrary to the public interest. Such
procedures are unnecessary, because the
rule establishing the trip limit has
already been subject to notice and
comment, and all that remains is to
notify the public of the trip limit
reduction. Prior notice and opportunity
for public comment is contrary to the
public interest, because any delay in
reducing the commercial trip limit
could result in the commercial quota
being exceeded. There is a need to

immediately implement this action to
protect the vermilion snapper resource,
since the capacity of the fishing fleet
allows for rapid harvest of the
commercial quota. Prior notice and
opportunity for public comment on this
action would require time and increase
the probability that the commercial
sector could exceed its quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.

Dated: November 5, 2019.

Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-24410 Filed 11-5-19; 4:15 pm]
BILLING CODE 3510-22-P



60346

Proposed Rules

Federal Register
Vol. 84, No. 217

Friday, November 8, 2019
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Office of the Secretary

5 CFR Part 8301

[Docket No. USDA-2019-0005]
RIN 3209-AA48

Supplemental Standards of Ethical
Conduct for Employees of the
Department of Agriculture

AGENCY: Department of Agriculture,
USDA.

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Agriculture (“USDA” or ‘“Department”),
with the concurrence of the U.S. Office
of Government Ethics (OGE), is issuing
this proposed rule for attorneys of
USDA'’s Office of the General Counsel
(OGQ). This proposed rule further
supplements the Standards of Ethical
Conduct for Employees of the Executive
Branch (OGE Standards) issued by OGE
by revising USDA'’s existing
supplemental regulation concerning the
outside practice of law by USDA OGC
attorneys. The current regulation
requires OGC attorneys to obtain written
approval before engaging in the outside
practice of law. To more fully address
ethical issues unique to OGC attorneys,
the proposed revision retains this prior
approval requirement and imposes
additional restrictions on the outside
practice of law, subject to certain
exceptions.

DATES: The comment period will be
open for 45 calendar days. Written
comments are invited and must be
received on or before December 23,
2019.

ADDRESSES: You may submit comments,
identified by Docket No. USDA-2019—
0005 or the Regulatory Information
Number (RIN) 3209-AA48, by any of the
following methods:

e Electronic: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: FederalRegisterComments@
usda.gov. Include Docket No. USDA—
2019-0005 or RIN number 3209-AA48
in the subject line of the message.

e Mail, Hand Delivery, or Courier:
Office of the Executive Secretary, USDA
Whitten Federal Building Room 116-A,
1400 Independence Avenue SW,
Washington, DC 20250.

Instructions: All submissions must
include the agency name and docket
number RIN number for this
rulemaking. In general, all comments
received will be posted without change
to http://www.regulations.gov. In
addition, comments will be available for
public inspection and copying at Room
347-W, J.L. Whitten Federal Building,
1400 Independence Avenue SW,
Washington, DC 20250, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning (202) 720—
2251.

All comments, including attachments
and other supporting materials, will
become part of the public record and
subject to public disclosure. Sensitive
personal information, such as account
numbers or social security numbers,
should not be included. Comments will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
Stuart Bender, Director of the Office of
Ethics, U.S. Department of Agriculture,
at (202) 720-2251, Stuart.Bender@
usda.gov.

SUPPLEMENTARY INFORMATION:

Background

On August 7, 1992, OGE published
the OGE Standards. See 57 FR 35006—
35067, as corrected at 57 FR 48557, 57
FR 52483, and 60 FR 51167. The OGE
Standards, codified at 5 CFR part 2635,
effective February 3, 1993, established
uniform standards of ethical conduct
that apply to all executive branch
personnel.

Pursuant to 5 CFR 2635.105,
executive branch agencies are
authorized to publish, with the
concurrence of OGE, agency-specific
supplemental regulations that are
deemed necessary to properly
implement their respective ethics
programs. On March 24, 2000, USDA,
with OGE’s concurrence, published in
the Federal Register an interim final
rule to establish the USDA

Supplemental Ethics Regulations. 65 FR
15825. The regulation was finalized on
October 2, 2000 (65 FR 58635). USDA,
with OGE’s concurrence, now proposes
to amend the USDA Supplemental
Ethics Regulations as they relate to OGC
attorneys that engage in the outside
practice of law.

Summary of Proposed Changes

Section 8301.105 Additional Rules for
Attorneys in the Office of the General
Counsel

Summary

USDA can, and does, take actions
every day that affect enterprises as
diverse as farm and ranch production,
food safety inspections and the grading
of commodities, environmental
protection and forest land use, import
and export of agricultural products,
grocery retailers and supplemental
nutrition assistance programs, the
national school lunch program, soil
conservation, wildfire control, rural
development and infrastructure
rebuilding, and promoting the
expansion of foreign markets for
agricultural commodity exports. In view
of the pervasiveness and variety of
USDA-regulated and USDA-affected
businesses and organizations in the
United States, there is a significant risk
that OGC attorneys engaged in the
outside practice of law may increasingly
confront actual or apparent conflicts of
interest. USDA therefore proposes to
update § 8301.105, which currently
requires prior approval for the outside
practice of law, to include certain
additional restrictions and
accompanying exceptions.

Because OGC engages in a wide range
of litigation, enforcement, transactional,
advisory and regulatory functions across
the Department and the nation’s
agriculture sector, strengthening the
requirements for compliance with
ethical restrictions is necessary to
ensure that a reasonable person will not
question the integrity of the OGC
attorneys who play an essential role in
the Department’s programs and
operations. OGC would be hindered in
fulfilling its mission if members of the
public did not have confidence in the
ability of its attorneys to act impartially
while performing their official duties.

Analysis of the Regulation

Paragraph (a) requires OGC attorneys
to obtain prior written approval before
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engaging in the “outside practice of
law,” as it is defined in that paragraph.
OGC attorneys must obtain the approval
in accordance with the existing
procedures described in § 8301.102(c)
and the standard for approval in
paragraph (b).

Paragraph (b) sets out the standard to
be applied in reviewing requests for
prior approval for the outside practice of
law. Approval will be granted unless it
is determined that the outside practice
of law is expected to involve conduct
prohibited by statute, Federal
regulations, including the OGE
Standards, or paragraph (c) of this
supplemental regulation. This standard
is consistent with the standard for
approval in §8301.102(d).

Paragraph (c)(1) prohibits OGC
attorneys from engaging in the outside
practice of law where the activity, in
fact or in appearance, may require the
assertion of a legal position that
conflicts with the interests of the
Department. OGC attorneys are also
prohibited from engaging in any outside
law practice that might require the
interpretation of a statute, regulation, or
rule administered or issued by the
Department. Attorneys in OGC are also
prohibited from engaging in any outside
practice of law where a supervisory
attorney determines that such outside
practice of law would conflict with the
employee’s official duties or create the
appearance of a loss of the attorney’s
impartiality as prohibited by 5 CFR
2635.802. Further, as prohibited by 18
U.S.C. 205, OGC attorneys may not act
as an agent or attorney in any matter in
which the U.S. Government is a party or
has a direct and substantial interest.
Paragraph (c)(2) enunciates certain
exceptions from the prohibitions listed
in paragraph (c)(1). Paragraph (c)(3)
outlines the procedures for the use of
those exceptions.

Asserting Contrary Legal Positions

Paragraph (c)(1)(i) is consistent with
the rules of professional conduct
governing the attorney-client
relationship. Precluding any outside law
practice that may require the assertion
of legal positions adverse to the
Department derives from the unique and
sensitive relationship between an
attorney and a client, which for OGC
attorneys is USDA.

Moreover, the Department has a
legitimate interest in maintaining the
consistency and credibility of the
Department’s positions before the
Federal courts. For the most part, the
representational bans contained in 18
U.S.C. 203 and 205 would preclude
outside practice by OGC attorneys in the
Federal courts because nondiversity

cases within Federal court jurisdiction
generally involve controversies in
which the United States is a party or has
a direct and substantial interest.
However, cases may arise involving the
interpretation or application of Federal
statutes or regulations that do not
necessarily implicate the direct and
substantial interests of the United
States.

As a consequence, OGC attorneys
representing private clients might
appear in front of the same judges before
whom they appear in their official
capacities and argue different
interpretations of Federal statutes or
regulations. Depending upon the
visibility of the issues and any attendant
controversy, asserting conflicting legal
positions may diminish the
persuasiveness of the advocate, erode
judicial confidence in the integrity of
the Department’s attorneys, and
undermine the credibility of both
clients. Section 8301.105(c)(1)() is
intended, therefore, to safeguard the
interests of the Department as the
primary client to which the attorney
employee owes a professional
responsibility.

Concededly, while representing a
private client, an OGC attorney might
take legal positions on a myriad of
issues not directly related to Federal
interests or agency programs—such as
jurisdiction, service of process,
standing, evidence, or statutory
construction—that differ from those the
attorney might have asserted while
acting in a Government capacity. The
section is not intended to proscribe
instances of outside practice merely
because such issues would have been
handled differently if the matters arose
in the prosecution or defense of an
agency case. Generally, advocacy with
respect to ancillary issues unrelated to
substantive legal positions or agency
administered statutes would be unlikely
to have an impact sufficiently adverse to
agency interest to be proscribed by the
regulation.

Interpreting Department of Agriculture
Administered Statutes

Paragraph (c)(1)(ii) is intended to
effectuate the prohibition on the use of
public office for private gain, to
preclude inconsistent legal positions on
core issues affecting the interests of the
Department, and to protect the public
interest by preventing any public
perception that an attorney’s
employment with the Department
signifies extraordinary competency on
agency related issues, or that an OGC
attorney’s interpretation implicitly is
sanctioned or approved by the
Department. For the most part, outside

practice involving agency-administered
statutes would be precluded as a
conflicting activity. If the subject matter
of the proposed representation and the
assigned duties of the attorney correlate,
the outside activity potentially would
require, under the standards set forth in
5 CFR 2635.402 and 2635.502, the
employee’s disqualification from
matters so central or critical to the
performance of the employee’s official
duties that the employee’s ability to
perform the duties of the employee’s
position would be materially impaired.
Similarly, representation on matters
involving the application of agency
statutes may implicate direct and
substantial interests of the United
States, thus contravening the
representational bans in 18 U.S.C. 203
and 205.

Although the regulation to some
extent covers areas that are subject to
existing prohibitions, paragraph
(c)(1)(ii) reaches situations not
specifically addressed in the existing
standards. Absent the prohibition
contained in this section, an OGC
attorney principally engaged in advising
a USDA Mission Area or Secretarial
Staff Office conceivably could obtain
outside employment advising, as
opposed to representing, a private client
on areas of agency law to which the
attorney is not assigned. In these
circumstances, there is considerable risk
that the outside legal employment
position held by the individual may
convey an impression of
authoritativeness or access to non-
public information or agency experts
that may not necessarily be warranted.
Moreover, private clients, and those
aware of the OGC attorney’s
involvement, may assume incorrectly
that the attorney’s interpretation has
been vetted through the Department and
is effectively a Departmental
interpretation as well. Rendering legal
services that may require the
interpretation of any statute, regulation,
or rule administered or issued by the
Department creates an appearance that
the employee has used the employee’s
official position to obtain an outside
business opportunity. Further, if
counsel were engaged in the outside law
practice that involved Department
statutes, the potential risk for asserting
legal positions adverse to the interests of
the Department would be heightened.
Similarly, as established at 5 CFR
2635.802(b), it would undermine the
effectiveness of the attorney and the
attorney’s duty of loyalty to the
Department in those situations where a
supervisory attorney determined that
the outside practice of law would create
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a conflict of interest, or the appearance
of a loss of impartiality, requiring the
attorney’s disqualification from matters
central to the attorney’s performance of
his official duties. In such situations,
the attorney’s duty of loyalty to the
Department as the attorney’s primary
client must take first priority.

Acting as an Agent

Paragraph (c)(1)(iii) highlights the
proscription in 18 U.S.C. 205 barring
employees from acting as an agent or
attorney in any matter in which the
United States Government is a party or
where the Government has a direct and
substantial interest.

Exceptions

Paragraph (c)(2) provides exceptions
to the prohibitions set forth in
paragraph (c)(1). Consistent with the
exceptions to the representational bans
contained in 18 U.S.C. 203 and 205,
nothing in this regulation precludes
representation, if approved in advance
by the appropriate official or supervisor,
that is: (1) Rendered, with or without
compensation, to specified relatives or
an estate for which an employee serves
as a fiduciary; or (2) provided, without
compensation, to an employee subject to
disciplinary, loyalty, or other personnel
administration proceedings; or (3)
rendered, without compensation to a
voluntary employee nonprofit
organization or group (such as child
care centers, recreational associations,
professional organizations, credit
unions or other similar groups) before
the U.S. Government under certain
circumstances (18 U.S.C. 205 restricts
employees from representing an
employee organization or group in
claims against the Government, in
seeking grants, contracts or funds from
the Government, or in a judicial or
administrative proceeding where the
organization or group is a party).
Moreover, paragraph (c)(2)(iv) makes
explicit that neither the ban on asserting
contrary positions nor the prohibition
on interpreting agency statutes is
intended to proscribe the giving of
testimony under oath. In order to take
advantage of the exceptions to 18 U.S.C.
203 and 205 for representing family
members or an estate, both statutes
expressly require the approval of the
Government official responsible for the
employee’s appointment. See 18 U.S.C.
203(d) and 205(e). To take advantage of
the other exceptions set forth in
paragraph (c)(2), the employee’s
supervisor must determine that the
representations are not “‘inconsistent
with the faithful performance of [the
employee’s] duties.” See 18 U.S.C.

205(d). These approval procedures are
detailed in paragraph (c)(3).

Pro Bono

Paragraph (d) permits attorneys in
OGC, subject to the restrictions in
paragraph (c)(1), to provide outside pro
bono legal services to organizations or
individuals through a non-profit
organization, without obtaining prior
written approval. For example,
Department attorneys may provide legal
services pro bono publico in areas such
as drafting wills or powers of attorney,
assisting the preparation of domestic
violence protective orders, and
landlord-tenant disputes. These pro
bono activities can generally be
undertaken without detriment to the
Department’s interests, provided that
the employee adheres to the limitations
of this rule. The Department encourages
such volunteer legal activities, if not
inconsistent with this supplemental
regulation and the laws and regulations
described above. Attorneys in the OGC
who have questions about whether a
specific pro bono legal service would
comply with the limitations of this rule
are encouraged to seek advance
guidance from USDA’s Office of Ethics.

Matters of Regulatory Procedure
Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (the RFA), requires
each agency to consider the potential
impact of its regulations on small
entities, including small businesses,
small governmental units, and small
not-for-profit organizations, unless the
head of the agency certifies that the
rules will not have a significant
economic impact on a substantial
number of small entities. The Secretary
of Agriculture so certifies. The rule does
not impose any obligations or standards
of conduct for purposes of analysis
under the RFA, and it therefore does not
give rise to a regulatory compliance
burden for small entities.

Paperwork Reduction Act

The Department has determined that
this rule does not impose any new
recordkeeping, reporting, or disclosure
requirements on members of the public
that would be collections of information
requiring approval under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 5 CFR Part 8301

Conlflict of interests, Government
employees.

Authority and Issuance

For the reasons set forth in the
preamble, the Department is proposing
to amend 5 CFR part 8301 as follows:

PART 8301—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE
DEPARTMENT OF AGRICULTURE

m 1. The authority citation for part 8301
is revised to read as follows:

Authority: 5 U.S.C. 7301; 5 U.S.C. App.;
E.O. 12674, 54 FR 15159, 3 CFR, 1989 Comp.,
p. 215, as modified by E.O. 12731, 55 FR
42547, 3 CFR, 1990 Comp., p. 306; 5 CFR
2635.105, 2635.403, 2635.502 and 2635.803.

m 2. Revise § 8301.105 to read as
follows:

§8301.105 Additional rules for attorneys in
the Office of the General Counsel.

(a) Additional rules for attorneys in
the Office of the General Counsel
regarding the outside practice of law.
Any attorney serving within the Office
of the General Counsel shall obtain
written approval, in accordance with
the procedures set forth in § 8301.102(c)
and the standard for approval set forth
in paragraph (b) of this section, before
engaging in the outside practice of law,
whether compensated or not. For
purposes of this section the “outside
practice of law”” means those activities
requiring professional licensure by a
state bar as an attorney and include, but
are not limited to, providing legal
advice to a client, drafting legal
documents, and representing clients in
legal negotiations or litigation.

(b) Standard for approval. Approval
shall be granted by the agency designee
unless it is determined that the outside
practice of law is expected to involve
conduct prohibited by statute or Federal
regulation, including 5 CFR part 2635,
or paragraph (c) of this section.

£) Prohibited outside practice of law
applicable to attorneys in the Office of
the General Counsel—(1) General
prohibitions. An employee who serves
as an attorney within the Office of the
General Counsel shall not engage in any
outside practice of law that might
require the attorney to:

(i) Assert a legal position that is or
appears to be in conflict with the
interests of the Department of
Agriculture, the client to which the
attorney owes a professional
responsibility; or

(ii) Interpret any statute, regulation, or
rule administered or issued by the
Department of Agriculture, or where a
supervisory attorney determines that the
outside practice of law would conflict
with the employee’s official duties or
create the appearance of a loss of the
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attorney’s impartiality, as prohibited by
5 CFR 2635.802; or

(iii) Act as an agent or attorney in any
matter in which the U.S. Government is
a party or has a direct and substantial
interest, as prohibited by 18 U.S.C. 205.

(2) Exceptions. Nothing in paragraph
(c)(1) of this section prevents an
attorney in the Office of the General
Counsel from:

(i) Acting, with or without
compensation, as an agent or attorney
for, or otherwise representing, the
employee’s parents, spouse, child, or
any other person for whom, or for any
estate for which, the employee is
serving as guardian, executor,
administrator, trustee, or other personal
fiduciary to the extent permitted by 18
U.S.C. 203(d) and 205(e), or from
providing advice or counsel to such
persons or estates; or

(ii) Acting, without compensation, as
an agent or attorney for, or otherwise
representing, any person who is the
subject of disciplinary, loyalty, or other
personnel administration proceedings in
connection with those proceedings, or
from providing uncompensated advice
and counsel to such person to the extent
permitted by 18 U.S.C. 205; or

(iii) Acting, without compensation, as
an agent or attorney for, or otherwise
representing any cooperative, voluntary,
professional, recreational, or similar
organization or group not established or
operated for profit, if a majority of the
organization’s or group’s members are
current employees of the United States
or the District of Columbia, or their
spouses or dependent children. As
limited by 18 U.S.C. 205(d), this
exception is not permitted for any
representation with respect to a matter
which involves prosecuting a claim
against the United States under 18
U.S.C. 205(a)(1) or (b)(1), or involves a
judicial or administrative proceeding
where the organization or group is a
party, or involves a grant, contract, or
other agreement providing for the
disbursement of Federal funds to the
organization or group; or

(iv) Giving testimony under oath or
from making statements required to be
made under penalty for perjury or
contempt.

(3) Specific approval procedures for
paragraph (c)(2) of this section. (i) The
exceptions to 18 U.S.C. 203 and 205
described in paragraph (c)(2)(i) of this
section do not apply unless the
employee obtained the prior approval of
the Government official responsible for
the appointment of the employee to a
Federal position.

(ii) The exception to 18 U.S.C. 205
described in paragraphs (c)(2)(ii) and
(iii) of this section does not apply unless

the employee has obtained the prior
approval of a supervisory official who
has authority to determine whether the
employee’s proposed representation is
consistent with the faithful performance
of the employee’s duties.

(d) Pro bono activity. Subject to
compliance with paragraph (c) of this
section, attorneys within the Office of
the General Counsel are permitted to
provide outside pro bono legal services
(without compensation other than
reimbursement of expenses) to
organizations or individuals through a
non-profit organization, without
obtaining prior written approval in
accordance with the procedures set
forth in § 8301.102(c).

Stephen Alexander Vaden,
General Counsel, U.S. Department of
Agriculture.

In concurrence:
Emory A. Rounds, III,
Director, U.S. Office of Government Ethics.
[FR Doc. 2019-24082 Filed 11-7-19; 8:45 am]
BILLING CODE 3410-90-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0882; Product
Identifier 2018-SW-113-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Airbus Helicopters Model AS332C,
AS332C1, AS332L, and AS332L1
helicopters. This proposed AD would
require inspecting the attachment
screws of each main gearbox (MGB)
suspension bar rear attachment fitting,
and depending on the outcome,
applying a sealing compound,
performing further inspections, and
replacing affected parts. This proposed
AD is prompted by reports of an
elongated attachment screw and loss of
tightening torque of the nut. The actions
of this proposed AD are intended to
address an unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by January 7, 2020.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
https://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0882; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the European Aviation Safety
Agency (EASA) AD, the economic
evaluation, any comments received, and
other information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

For service information identified in
this proposed rule, contact Airbus
Helicopters, 2701 N. Forum Drive,
Grand Prairie, TX 75052; telephone
(972) 641-0000 or (800) 232-0323; fax
(972) 641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html. You may review
the referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy, Room 6N-321, Fort Worth, TX
76177.

FOR FURTHER INFORMATION CONTACT: Matt
Fuller, Senior Aviation Safety Engineer,
Safety Management Section, Rotorcraft
Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222-5110; email
matthew.fuller@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to participate in
this rulemaking by submitting written
comments, data, or views. The FAA also
invites comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
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commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments that the FAA receives, as
well as a report summarizing each
substantive public contact with FAA
personnel concerning this proposed
rulemaking. Before acting on this
proposal, the FAA will consider all
comments received on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The FAA may change
this proposal in light of the comments
received.

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2018-
0282, dated December 19, 2018 (EASA
AD 2018-0282), to correct an unsafe
condition for Airbus Helicopters
(formerly Eurocopter, Eurocopter
France, Aerospatiale) Model AS332C,
AS332C1, AS332L, and AS332L1
helicopters, delivered to the first owner
or customer before September 1, 2018,
and with attachment screws part
number (P/N) 330A22013520 installed
with MGB right hand (RH) side rear
attachment fitting P/N 330A22270207
and left hand (LH) side rear attachment
fitting P/N 330A22270206 of the MGB
suspension bars.

EASA advises that occurrences were
reported of elongated attachment screws
and loss of tightening torque of the nut
installed on the affected part. EASA also
advises that an investigation is ongoing
to determine the root cause of this
event. EASA states this condition could
lead to structural failure of an MGB rear
attachment fitting and possibly result in
detachment of an MGB suspension bar.
Accordingly, EASA AD 2018-0282
requires a one-time inspection of each
attachment screw for the number of
threads that protrude beyond its bolt
and depending on the outcome,
applying a sealing compound on the
nuts, and convex and concave washers;
measuring the height of the protruding
threads; inspecting the tightening torque
of the nuts; inspecting the upper and
lower convex and concave washers;
measuring and inspecting removed
attachment screws; and replacing
affected parts. EASA AD 2018-0282 also
requires reporting information to Airbus
Helicopters. EASA states EASA AD
2018-0282 is considered to be an
interim action and further AD action
may follow.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA of the unsafe condition described
in its AD. The FAA is proposing this AD
after evaluating all known relevant
information and determined that an
unsafe condition is likely to exist or
develop on other products of the same
type designs.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Airbus Helicopters
Alert Service Bulletin No. AS332—
53.02.04, Revision 0, dated November
21, 2018 which specifies checking the
number of threads that protrude beyond
the bolt of the attachment screws on the
RH and LH rear attachment fittings of
the MGB. This service information also
specifies a one-time inspection of the
affected parts and depending on
findings, accomplishment of applicable
corrective actions.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Proposed AD Requirements

This proposed AD would require
inspecting each screw on the RH and LH
rear attachment by identifying the
number of threads “F” that extend
beyond the nut. If there are 2 or less
threads on each affected part, or if there
are 3 or more threads on any affected
part with a thread height less than 5 mm
(0.196 in), this proposed AD would
require applying a sealing compound on
the nuts, and convex and concave
washers. If there are 3 or more threads
on any affected part with a thread height
of 5 mm (0.196 in) or more, this
proposed AD would require removing
the nut and inspecting the convex and
concave washers for bent parts and
corrosion. If any washers are bent or
corroded, this proposed AD would
require removing the washers from
service. If the length “L”” measurement
of any attachment screw is greater than
59.3 mm (2.334 in), this proposed AD
would require replacing the attachment
fitting and the set of four screws.

Differences Between This Proposed AD
and the EASA AD

The EASA AD requires the operator to
perform a torque check and report the
value to Airbus, whereas this proposed
AD would not.

Interim Action

The FAA considers this proposed AD
interim action. The design approval
holder is currently developing a
modification that will address the
unsafe condition identified in this AD.
Once this modification is developed,
approved, and available, the FAA might
consider additional rulemaking.

Costs of Compliance

The FAA estimates that this proposed
AD would affect 14 helicopters of U.S.
Registry. The FAA estimates that
operators may incur the following costs
in order to comply with this AD. Labor
costs are estimated at $85 per work-
hour.

Inspecting the number of threads and
applying a sealing compound would
take about 3 work-hours for an
estimated cost of $255 per helicopter
and $3,570 for the U.S. fleet.

Replacing an attachment fitting and
the set of four screws would take about
16 work-hours and parts would cost
about $6,330 for an estimated
replacement cost of $7,690.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,
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2. Will not affect intrastate aviation in
Alaska, and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA prepared an economic
evaluation of the estimated costs to
comply with this proposed AD and
placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus Helicopters: Docket No. FAA-2019—
0882; Product Identifier 2018-SW-113—
AD.
(a) Applicability
This AD applies to Airbus Helicopters
Model AS332C, AS332C1, AS332L, and
AS332L1 helicopters, certificated in any
category, delivered to the first owner or
customer before September 1, 2018, and with
attachment screws part number (P/N)
330A22013520 installed with main gearbox
(MGB) right hand (RH) side rear attachment
fitting P/N 330A22270207 and left hand (LH)
side rear attachment fitting P/N
330A22270206 of the MGB suspension bars.

(b) Unsafe Condition

This AD defines the unsafe condition as
elongation of the attachment screws and loss
of tightening torque of the nut. This
condition could result in structural failure of
an MGB attachment fitting, detachment of an
MGB suspension bar, and subsequent loss of
control of the helicopter.

(c) Comments Due Date

The FAA must receive comments by
January 7, 2020.
(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 110 hours time-in-service, remove
the sealing compound and inspect each

screw on the RH and LH rear attachment
fitting by identifying the number of threads
“F” that extend beyond the nut as shown in
Detail “B” of Figure 2 of Airbus Helicopter
Alert Service Bulletin No. AS332-53.02.04,
Revision 0, dated November 21, 2018 (ASB
AS332-53.02.04).

(1) If there are 2 or less threads on each of
the four screws; or there are 3 or more
threads on any screw with a thread height
“H” less than 5 mm (0.196 in), before further
flight, apply a sealing compound on the nuts,
and convex and concave washers.

(2) If there are 3 or more threads on any
screw with a thread height “H” of 5 mm
(0.196 in) or more, before further flight, do
the following, and for more than one screw,
do one at a time while working in a cross
pattern: Remove from service the nut; and
remove the screw from the helicopter and
measure the length “L” of the screw as
shown in Detail “D” of Figure 2 of ASB
AS332-53.02.04.

(i) If any washers are bent or corroded,
before further flight, remove from service the
washers.

(ii) If the length “L” measurement is less
than or equal to 59.3 mm (2.334 in) for each
screw removed as required by paragraph
(e)(2) of this AD, visually inspect the screw
for corrosion and cracks.

(A) For each screw with corrosion or a
crack, before further flight, replace the screw
with an airworthy screw.

(B) For any screw with no corrosion or
cracks, before further flight, re-install the
screw and washers. Install a new nut and
apply sealant.

(iii) If the length “L” measurement is
greater than 59.3 mm (2.334 in) for any screw
removed as required by paragraph (e)(2) of
this AD, before further flight, replace the rear
attachment fitting that the screw was
removed from and its set of four screws,
washers, and nuts, and apply sealant as
shown in Figures 2 and 3 of ASB AS332—
53.02.04.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Section, Rotorcraft Standards Branch, FAA,
may approve AMOCs for this AD. Send your
proposal to: Matt Fuller, Senior Aviation
Safety Engineer, Safety Management Section,
Rotorcraft Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222—-5110; email 9-ASW-
FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2018-0282, dated December 19, 2018.
You may view the EASA AD on the internet
at https://www.regulations.gov in the AD
Docket.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6320, Main Rotor Gearbox.

Issued in Fort Worth, Texas, on October 31,
2019.

Helene T. Gandy,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2019-24342 Filed 11-7-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0859; Product
Identifier 2019—-NM-114-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain The Boeing Company Model
747-100, 747-100B, 747-100B SUD,
747-200B, 747-200C, 747—-200F, 747—
300, 747-400, 747—400D, 747—-400F,
747SR, and 747SP series airplanes. This
proposed AD results from fuel system
reviews conducted by the manufacturer.
This proposed AD would require
replacement of the bonding jumpers on
the auxiliary power unit (APU) fuel
pump. This proposed AD would also
require, for certain airplanes,
installation of a second bonding jumper;
an inspection of the override/jettison
fuel pumps and transfer/jettison fuel
pumps to determine if the bonding
jumper has a one-piece braid or two-
piece braid and replacement of the
bonding jumper if necessary; and
replacement of the bonding jumper on
the electrical scavenge fuel pump. The
FAA is proposing this AD to address the
unsafe condition on these products.
DATES: The FAA must receive comments
on this proposed AD by December 23,
2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
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30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562-797—-1717;
internet https://
www.myboeingfleet.com. You may view
this service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0859.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0859; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Rothman, Aerospace Engineer,
Propulsion Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des
Moines, WA 98198; phone and fax: 206—
231-3558; email: jeffrey.rothman@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0859; Product
Identifier 2019-NM-114—-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments
received, without change, to https://
www.regulations.gov, including any

personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
the FAA issued a final rule titled
“Transport Airplane Fuel Tank System
Design Review, Flammability
Reduction, and Maintenance and
Inspection Requirements” (66 FR 23086,
May 7, 2001). In addition to new
airworthiness standards for transport
airplanes and new maintenance
requirements, that rule included
Amendment 21-78, which established
Special Federal Aviation Regulation No.
88 (“SFAR 88”) at 14 CFR part 21.
Subsequently, SFAR 88 was amended
by Amendment 21-82 (67 FR 57490,
September 10, 2002; corrected at 67 FR
70809, November 26, 2002) and
Amendment 21-83 (67 FR 72830,
December 9, 2002; corrected at 68 FR
37735, June 25, 2003, to change “21-82"
to ““21-83”).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the final rule published on May 7,
2001, the FAA intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews,
the FAA has established four criteria
intended to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with another latent
condition(s), and in-service failure

experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

The FAA has determined that the
actions identified in this proposed AD
are necessary to reduce the potential of
ignition sources inside fuel tanks,
which, in combination with flammable
fuel vapors, could result in fuel tank
explosions and consequent loss of the
airplane.

The FAA has received data from the
fuel tank inspection program indicating
that the existing bond path design
provides insufficient bond resistance
margin between the fuel pump motor/
impeller and structure. In the event of
a fuel pump electrical fault, this
condition might cause arcs at the
existing fuel pump/tank interfaces and
an ignition of fuel vapor in the wing fuel
tank, which could result in a fuel tank
explosion.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Service
Bulletin 747-28-2228, Revision 1, dated
September 27, 2001. This service
information describes procedures for a
replacement of the bonding jumpers on
the APU fuel pump; an inspection of the
six override/jettison fuel pumps and of
the two transfer/jettison fuel pumps to
determine if the bonding jumper has a
one-piece braid or two-piece braid, and
replacement of the existing bonding
jumper if the bonding jumper has a one-
piece braid; installation of a second
bonding jumper; and replacement of the
bonding jumper on the electrical
scavenge fuel pump.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Relevant Rulemaking

Boeing Service Bulletin 747-28-2228,
Revision 1, dated September 27, 2001,
identifies “Boeing Service Bulletin 747—
28-2033” as a concurrent requirement
for certain airplanes. Boeing Alert
Service Bulletin 747-28A2033, Revision
1, dated December 18, 2003, is the
appropriate source of service
information for accomplishing the
installation required by AD 2005-01-07,
Amendment 39-13931 (70 FR 1336,
January 7, 2005) (“AD 2005-01-07"").
The compliance time for accomplishing
the installation required by AD 2005—
01-07 has already passed; therefore, it is
not necessary to include Boeing Alert
Service Bulletin 747—-28A2033 as a
concurrent requirement in this proposed
AD. The FAA issued AD 2005-01-07 to
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ensure adequate electrical bonding
between the housing of each fuel pump
and airplane structure outside the fuel
tanks. Inadequate electrical bonding, in
the event of a lightning strike or fuel
pump electrical fault, could cause
electrical arcing and ignition of fuel
vapor in the wing fuel tank, which
could result in a fuel tank explosion.

FAA’s Determination

The FAA is proposing this AD
because the agency evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

ESTIMATED COSTS

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

The FAA estimates that this proposed
AD affects 74 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replacement, Installation, Up to 15 work-hours x $85 | Up to $2,000 ...........c........ Up to $3,275 ...cccovvee. Up to $242,350.
and Inspection. per hour = Up to $1,275.

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the proposed inspection. The
FAA has no way of determining the

ON-CONDITION COSTS

number of aircraft that might need these
replacements:

Labor cost Parts cost

Cost per product

Replacement

Up to 6 work-hours x $85 per
hour = Up to $510.

Up to $950

Up to $1,460.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated

appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—

2019-0859; Product Identifier 2019—
NM-114-AD.

(a) Comments Due Date

The FAA must receive comments by
December 23, 2019.
(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 747-100, 747—-100B, 747-100B SUD,
747-200B, 747-200C, 747-200F, 747-300,
747—-400, 747—-400D, 747-400F, 747SR, and
747SP series airplanes, certificated in any
category, line numbers (L/Ns) 1 through 1229
inclusive.
(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.
(e) Unsafe Condition

This AD was prompted by fuel system
reviews conducted by the manufacturer
indicating that the existing bond path design
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provides insufficient bond resistance margin
between the fuel pump motor/impeller and
structure. The FAA is issuing this AD to
address insufficient bond resistance margin
between the fuel pump motor/impeller and
structure. In the event of a fuel pump
electrical fault, this condition might cause
arcs at the existing fuel pump/tank interfaces
and an ignition of fuel vapor in the wing fuel
tank, which could result in a fuel tank
explosion and consequent loss of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definitions

For the purposes of this AD, the definitions
specified in paragraphs (g)(1) through (4) of
this AD apply.

(1) Group 1 airplanes: L/Ns 1 through 167
inclusive.

(2) Group 2 airplanes: L/Ns 168 through
971 inclusive.

(3) Group 3 airplanes: L/Ns 972 through
1161 inclusive.

(4) Group 4 airplanes: L/Ns 1162 through
1229 inclusive.

(h) Replacement, Installation, and
Inspection

Within 60 months after the effective date
of this AD, do the applicable actions
specified in paragraphs (h)(1) through (4) of
this AD, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 747-28-2228, Revision 1,
dated September 27, 2001.

(1) For Groups 1, 2, and 3 airplanes: Do the
actions specified in paragraphs (h)(1)(i) and
(ii) of this AD.

(i) Do a general visual inspection of the six
override/jettison fuel pumps to determine if
the bonding jumper has a one-piece braid or
two-piece braid. If the bonding jumper has a
one-piece braid, within 60 months after the
effective date of this AD, replace the existing
bonding jumper.

(ii) Install a second bonding jumper.

(2) For Groups 1, 2 and 3 airplanes with
horizontal stabilizer fuel tanks: Do the
actions specified in paragraphs (h)(2)(i) and
(ii) of this AD.

(i) Do a general visual inspection of the two
transfer/jettison fuel pumps to determine if
the bonding jumper has a one-piece braid or
a two-piece braid. If the bonding jumper has
a one-piece braid, within 60 months after the
effective date of this AD, replace the existing
bonding jumper.

(ii) Install a second bonding jumper.

(3) For all airplanes: Replace the bonding
jumpers on the auxiliary power unit (APU)
fuel pump.

(4) For Groups 1 and 2 airplanes: Replace
the bonding jumper on the electrical
scavenge fuel pump.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your

principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD. Information may be emailed to: 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO Branch, FAA, to make
those findings. To be approved, the repair
method, modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(j) Related Information

(1) For more information about this AD,
contact Jeffrey Rothman, Aerospace Engineer,
Propulsion Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des Moines,
WA 98198; phone and fax: 206—231-3558;
email: jeffrey.rothman@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on
October 29, 2019.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 201924329 Filed 11-7-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0785; Airspace
Docket No. 19-AEA-14]

Proposed Revocation of Class E
Airspace; Grundy, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
remove Class E airspace at Grundy, VA,
as Grundy Municipal Airport has been
abandoned, and controlled airspace is

no longer required. This action would
enhance the safety and management of
controlled airspace within the national
airspace system.
DATES: Comments must be received on
or before December 23, 2019.
ADDRESSES: Send comments on this rule
to: U.S. Department of Transportation,
Docket Operations, 1200 New Jersey
Avenue SE, West Building Ground
Floor, Room W12-140, Washington, DC
20590; Telephone: (800) 647-5527, or
(202) 366-9826.You must identify the
Docket No. FAA-2019-0785; Airspace
Docket No. 19—-AEA—14, at the
beginning of your comments. You may
also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.
FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
on line at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue, SW, Washington, DC, 20591;
telephone: 202—-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.
FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave,
College Park, GA 30337; telephone (404)
305-6364.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in Subtitle VII, part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
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remove Class E airspace extending
upward from 700 feet above the surface
at Grundy Municipal Airport, Grundy,
VA, due to the closing of the airport.

Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2019-0785 and Airspace Docket No. 19—
AEA-14) and be submitted in triplicate
to the DOT Docket Operations (see
ADDRESSES section for address and
phone number). You may also submit
comments through the internet at
https://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2019-0785; Airspace
Docket No. 19—AEA—14.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. All
comments submitted will be available
for examination in the public docket
both before and after the comment
closing date. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through https://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at https://www.faa.gov/air_traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the

ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except federal holidays
at the office of the Eastern Service
Center, Federal Aviation
Administration, room 350, 1701
Columbia Avenue, College Park, Georgia
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA proposes an amendment to
Title 14, Code of Federal Regulations
(14 CFR) part 71 to remove Class E
airspace extending upward from 700
feet above the surface at Grundy
Municipal Airport, Grundy, VA, as the
airport has closed. Therefore, the
airspace is no longer necessary. This
action would enhance the safety and
management of controlled airspace
within the national airspace system.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1.

The Class E airspace designation
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies

and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal would be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, effective
September 15, 2019, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

* * * * *

AEA VA E5 Grundy, VA [Removed]

Issued in College Park, Georgia, on October
30, 2019.

Debra Hogan,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2019-24346 Filed 11-7-19; 8:45 am|
BILLING CODE 4910-13-P
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LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 383

[Docket No. 19-CRB-0006-NSR (2021-
2025) (NSS IV)]

Digital Performance Right in Sound
Recordings and Ephemeral
Recordings

AGENCY: Copyright Royalty Board,
Library of Congress.
ACTION: Proposed rule.

SUMMARY: The Copyright Royalty Judges
are publishing for comment proposed
regulations governing the rates and
terms for the digital performances of
sound recordings by new subscription
services and for the making of
ephemeral recordings necessary to
facilitate those transmissions for the
period commencing January 1, 2021,
and ending on December 31, 2025.
DATES: Comments and objections, if any,
are due no later than December 9, 2019.
ADDRESSES: You may submit comments
and objections, identified by docket
number 19—-CRB—0006—NSR (2021-
2025), by any of the following methods:

CRB’s electronic filing application:
Submit comments and objections online
in eCRB at https://app.crb.gov/.

U.S. mail: Copyright Royalty Board,
P.O. Box 70977, Washington, DC 20024—
0977; or

Overnight service (only USPS Express
Mail is acceptable): Copyright Royalty
Board, P.O. Box 70977, Washington, DC
20024-0977; or

Commercial courier: Address package
to: Copyright Royalty Board, Library of
Congress, James Madison Memorial
Building, LM—403, 101 Independence
Avenue SE, Washington, DC 20559-
6000. Deliver to: Congressional Courier
Acceptance Site, 2nd Street NE and D
Street NE, Washington, DC; or

Hand delivery: Library of Congress,
James Madison Memorial Building, LM—
401, 101 Independence Avenue SE,
Washington, DC 20559-6000.

Instructions: Parties unable to use
eCRB must submit an original, two
paper copies, and an electronic version
on a CD. All submissions must include
a reference to the Copyright Royalty
Board and docket number (19—CRB—
0006—-NSR (2021-2025)), as well as the
Federal Register citation for this
proposed rule. All submissions will be
posted without change to eCRB at
https://app.crb.gov/ including any
personal information provided.

Docket: For access to the docket to
read submitted background documents
or comments, go to eCRB, the Copyright

Royalty Board’s electronic filing and
case management system, at https://
app.crb.gov/ and search for docket
number 19—-CRB—000-NSR (2021-2025).
FOR FURTHER INFORMATION CONTACT:
Anita Blaine, Program Specialist, by
telephone at (202) 707-0078, or by
email at crb@loc.gov.

SUPPLEMENTARY INFORMATION:

Background

On October 21, 2019, the Copyright
Royalty Judges (Judges) received a joint
motion from SoundExchange, Inc., and
Sirius XM Inc. to adopt a settlement of
their interests regarding the rates and
terms for 2021-2025 for certain new
subscription services (NSS).1 Joint
Motion to Adopt Settlement, Docket No.
19—CRB-0006-NSR (2021-2025). The
parties request that the Judges adopt the
settlement in its entirety as a settlement
of rates and terms under Sections 112(e)
and 114 of the Copyright Act for new
subscription services of the type at issue
in the captioned proceeding, i.e., music
services provided to residential
subscribers as part of a cable or satellite
television bundle subject to royalty rates
and terms in 37 CFR part 383. Joint
Motion at 1. SoundExchange represents
sound recording copyright owners and
performers. Sirius XM relies on the
royalty rates and terms in 37 CFR part
383 for music programming it provides
through the DiSH satellite television
service. The parties believe that Sirius
XM is the only provider of a Part 383
service participating in this proceeding.
Joint Motion at 2. The Judges hereby
publish the settlement and request
comments from the public.

Section 114 of the Copyright Act, title
17 of the United States Code, provides
a statutory license that allows for the
public performance of sound recordings
by means of a digital audio transmission
by, among others, new subscription
services. 17 U.S.C. 114(f)(1)(A). For
purposes of the section 114 license, a
new subscription service is a “‘service
that performs sound recordings by
means of noninteractive subscription
digital audio transmissions and that is
not a preexisting subscription service or
a preexisting satellite digital audio radio
service.” 17 U.S.C. 114(j)(8).

Services using the section 114 license
may need to make one or more
temporary or “‘ephemeral” copies of a
sound recording to facilitate the
transmission of that recording. The
section 112 statutory license allows for
the making of the necessary ephemeral
reproductions. 17 U.S.C. 112(e).

1“David Powell d/b/a Circle of God Network Inc.
[sic] has also requested to join the Joint Motion.”
Joint Motion at 1 n.1.

Chapter 8 of the Copyright Act
requires the Judges to conduct
proceedings every five years to
determine the rates and terms for the
sections 114 and 112 statutory licenses.
17 U.S.C. 801(b)(1), 804(b)(3)(A). The
current proceeding commenced in
February 2019 for rates and terms that
will become effective on January 1,
2021, and end on December 31, 2025. 84
FR 6021 (Feb. 25, 2019).
SoundExchange and Sirius XM each
submitted petitions to participate.

Statutory Timing of Adoption of Rates
and Terms

Section 801(b)(7)(A) allows for the
adoption of rates and terms negotiated
by “some or all of the participants in a
proceeding at any time during the
proceeding” provided the parties submit
the negotiated rates and terms to the
Judges for approval.

The Judges must provide “an
opportunity to comment on the
agreement” to participants and non-
participants in the rate proceeding who
“would be bound by the terms, rates, or
other determination set by any
agreement. . . . 17 U.S.C.
801(b)(7)(A)(i). Participants in the
proceeding may also “object to [the
agreement’s] adoption as a basis for
statutory terms and rates.” Id.

The Judges “may decline to adopt the
agreement as a basis for statutory terms
and rates for participants that are not
parties to the agreement,” only “if any
participant [in the proceeding] objects to
the agreement and the [Judges]
conclude, based on the record before
them if one exists, that the agreement
does not provide a reasonable basis for
setting statutory terms or rates,” 17
U.S.C. 801(b)(7)(A)(ii), or where the
negotiated agreement includes
provisions that are contrary to the
provisions of the applicable license(s) or
otherwise contrary to statutory law. See
Scope of the Copyright Royalty Judges
Authority to Adopt Confidentiality
Requirements upon Copyright Owners
within a Voluntarily Negotiated License
Agreement, 78 FR 47421, 47422 (Aug. 5,
2013), citing 74 FR 4537, 4540 (Jan. 26,
2009).

Proposed Adjustments to Rates and
Terms

The settlement incorporates the same
royalty rate structure presently set forth
in 37 CFR part 383, with annual 3%
increases in the per-subscriber fee
during the coming rate period. The
parties have also agreed that certain
terms in Part 383 should be those finally
determined in the Web V proceeding
(Docket No. 19—CRB-0005-WR (2021—
2025)), rather than those determined in
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an SDARS (satellite radio and
““preexisting” subscription services)
proceeding because the parties will have
an opportunity to litigate terms issues in
Web V, and the Web V terms will be in
effect for the same period as covered by
this proceeding. In other respects, the
settlement preserves the existing
provisions of Part 383 with only minor
updating. Joint Motion at 2.

The fact that the Settlement includes
proposed terms that have not yet been
established in the Web V proceeding
may raise concern as to whether
participants and non-participants in the
rate proceeding who would be bound by
the terms, rates, or other determination
set by any agreement are properly
afforded the aforementioned statutory
opportunities to object or comment on
the agreement. However, the Judges take
notice that it is not inappropriate for
agreements to incorporate and/or rely in
part on events, facts or determinations
that have not yet been established, e.g.,
references to adjustments based on yet
to be determined consumer price index
measurements. The Judges are also
mindful that Congress intended to
facilitate and encourage settlement
agreements. See, H.R. Rep. No. 108—408,
at 24 and 30 (2002). Accordingly,
objectors and commenters may
knowingly and willingly choose to
accept some uncertainty as to future
settlement terms and a reference to an
outside method for resolving the
uncertain issues.

Therefore, the Judges publish the
Settlement with the current
understanding that doing so is in
compliance with the statutory
opportunities to object or comment on
the agreement.

The public may comment and object
to any or all of the proposed regulations
contained in this notice.2 Such
comments and objections must be
submitted no later than December 9,
2019.

List of Subjects in 37 CFR Part 383

Copyright, Sound recordings,
Webcasters.

For the reasons set forth in the
preamble, the Copyright Royalty Judges
propose to amend 37 CFR part 383 as
follows:

2The parties represent that SoundExchange,
Sirius XM, and Mr. Powell, all of which have joined
the Joint Motion, are the only parties that have filed
petitions to participate in this proceeding and,
therefore, ““there is no basis for the Judges not to
adopt the Settlement as the statutory terms and
rates under Section 112(e) and 114 for services
relying on the royalty rates and terms in 37 CFR
part 383.” Joint Motion at 3.

PART 383—RATES AND TERMS FOR
SUBSCRIPTION TRANSMISSIONS AND
THE REPRODUCTION OF
EMPHEMERAL RECORDINGS BY
CERTAIN NEW SUBSCRIPTION
SERVICES

m 1. The authority citation for part 383
continues to read as follows:

Authority: 17 U.S.C. 112(e), 114, and
801(b)(1).

§383.1 [Amended]

m 2. Amend § 383.1 paragraphs (a) and
(c) by removing “2016”” wherever it
appears and adding in its place, 20217,
and by removing “2020” wherever it
appears and adding in its place,
2025”7

§383.3 [Amended]

m 3.In § 383.3 amend by:
W a. Revising paragraph (a) by removing
the words “‘statutory licenses” and
adding, in their place, the word
“License”’;
m b. Revising paragraphs (a)(1)(i)
through (v);
m c. Revising paragraph (a)(2)(i) through
(v); and
m d. Revising paragraph (c).

The revisions read as follows:

(a] * % %

(1) * % %

(i) 2021: $0.0208

(ii) 2022: $0.0214

(iii) 2023: $0.0221

(iv) 2024: $0.0227

(v) 2025: $0.0234

* * * * *

(2)* * %

(1)* * *

(i) 2021: $0.0346
(ii) 2022: $0.0356
(iii) 2023: $0.0367
(iv) 2024: $0.0378
(v) 2025: $0.0390

* * * * *

(c) Allocation between ephemeral
recordings fees and performance royalty
fees. The Collective must credit 5% of
all royalty payments as royalty payment
for Ephemeral Recordings and credit the
remaining 95% to section 114 royalties.
All Ephemeral Recordings that a
Licensee makes which are necessary
and commercially reasonable for making
noninteractive digital transmissions
through a Service are included in the
5%.

§383.4 [Amended]

m 4.In § 383.4 amend paragraph (a) by:
m a. Removing the words “subscription
transmissions” and adding, in their
place, the words ““Digital audio
transmission’’;

m b. Removing the words ““preexisting
satellite digital audio radio services”
and adding, in their place, the words
“Commercial Webcasters”;
m c. Removing the words “‘part 382,
subpart B” and adding, in their place,
the words “part 380, subpart A”;
m d. Removing the years “2013-2017"
and adding, in their place, the years
“2021-2025";
m e. Removing the words “For purposes
of this section” and adding, in their
place, the words “For purposes of this
part”.

Dated: November 1, 2019.
Jesse M. Feder,
Chief Copyright Royalty Judge.
[FR Doc. 2019-24271 Filed 11-7-19; 8:45 am]|
BILLING CODE 1410-72-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-OLEM-2019-0484, 0485, 0486,
0487 and 0488; FRL-10001-91-OLEM]
National Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act
(“CERCLA” or “the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants or
contaminants throughout the United
States. The National Priorities List
(“NPL”’) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency
(“EPA” or “the agency”’) in determining
which sites warrant further
investigation. These further
investigations will allow the EPA to
assess the nature and extent of public
health and environmental risks
associated with the site and to
determine what CERCLA-financed
remedial action(s), if any, may be
appropriate. This rule proposes to add
five sites to the General Superfund
section of the NPL.

DATES: Comments regarding any of these
proposed listings must be submitted
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(postmarked) on or before January 7,
2020.

ADDRESSES: Identify the appropriate
docket number from the table below.

DOCKET IDENTIFICATION NUMBERS BY SITE

Site name

City/county, state

Docket ID No.

Blades Groundwater

Caney Residential Yards

Highway 100 and County Road 3 Groundwater Plume ..

Henryetta Iron and Metal

Clearwater Finishing

Blades, DE

Caney, KS

St. Louis Park and Edina, MN

Henryetta, OK

Clearwater, SC

EPA-HQ-OLEM-2019—
0484.

EPA-HQ-OLEM-2019—
0485.

EPA-HQ-OLEM-2019—
0486.

EPA-HQ-OLEM-2019—
0487.

EPA-HQ-OLEM-2019—
0488.

You may send comments, identified
by the appropriate docket number, by
any of the following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov/ (our
preferred method). Follow the online
instructions for submitting comments.

e Agency website: https://
www.epa.gov/superfund/current-npl-
updates-new-proposed-npl-sites-and-
new-npl-sites. Scroll down to the site for
which you would like to submit
comments and click the “Comment
Now” link.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center,
Superfund Docket, Mail Code 28221T,
1200 Pennsylvania Avenue NW,
Washington, DC 20460.

e Hand Delivery/Courier: EPA Docket
Center, WJC West Building, Room 3334,
1301 Constitution Avenue NW,
Washington, DC 20004. The Docket
Center’s hours of operations are 8:30
a.m.—4:30 p.m., Monday—Friday (except
Federal Holidays).

Instructions: All submissions received
must include the appropriate Docket ID
No. for site(s) for which you are
submitting comments. Comments
received may be posted without change
to https://www.regulations.gov/,
including any personal information
provided. For detailed instructions on
sending comments and additional
information on the rulemaking process,
see the ‘“Public Review/Public
Comment” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Terry Jeng, phone: (703) 603—8852,
email: jeng.terry@epa.gov, Assessment
and Remediation Division, Office of
Superfund Remediation and Technology
Innovation, Mail code 5204P,
Environmental Protection Agency, 1200
Pennsylvania Avenue NW, Washington,
DC 20460; or the Superfund Hotline,
phone (800) 424-9346 or (703) 412—

9810 in the Washington, DC,
metropolitan area.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Public Review/Public Comment
A. May Ireview the documents relevant to
this proposed rule?
B. How do I access the documents?
C. What documents are available for public
review at the EPA headquarters docket?
D. What documents are available for public
review at the EPA regional dockets?
E. How do I submit my comments?
F. What happens to my comments?
G. What should I consider when preparing
my comments?
H. May I submit comments after the public
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1. Public Review/Public Comment

A. May I review the documents relevant
to this proposed rule?

Yes, documents that form the basis for
the EPA’s evaluation and scoring of the
sites in this proposed rule are contained
in public dockets located both at the
EPA Headquarters in Washington, DC,
and in the regional offices. These
documents are also available by
electronic access at https://
www.regulations.gov (see instructions in
the ADDRESSES section above).

B. How do I access the documents?

You may view the documents, by
appointment only, in the Headquarters
or the regional dockets after the
publication of this proposed rule. The
hours of operation for the Headquarters
docket are from 8:30 a.m. to 4:30 p.m.,
Monday through Friday excluding
Federal holidays. Please contact the
regional dockets for hours.

The following is the contact
information for the EPA Headquarters
Docket: Docket Coordinator,
Headquarters, U.S. Environmental
Protection Agency, Superfund
(CERCLA) Docket Office, 1301
Constitution Avenue NW, William
Jefferson Clinton Building West, Room
3334, Washington, DC 20004; 202/566—
0276. (Please note this is a visiting
address only. Mail comments to the EPA


https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov
https://www.regulations.gov
mailto:jeng.terry@epa.gov
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Headquarters as detailed at the
beginning of this preamble.)

The contact information for the
regional dockets is as follows:

e Holly Inglis, Region 1 (CT, ME, MA,
NH, RI, VT), U.S. EPA, Superfund
Records and Information Center, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912; 617/918-1413.

e James Desir, Region 2 (NJ, NY, PR,
VI), U.S. EPA, 290 Broadway, New
York, NY 10007-1866; 212/637—-4342.

e Lorie Baker (ASRC), Region 3 (DE,
DC, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mailcode
3HS12, Philadelphia, PA 19103; 215/
814-3355.

e Cathy Amoroso, Region 4 (AL, FL,
GA, KY, MS, NG, SC, TN), U.S. EPA, 61
Forsyth Street, SW, Mailcode 9T25,
Atlanta, GA 30303; 404/562—8637.

¢ Todd Quesada, Region 5 (IL, IN, MI,
MN, OH, WI), U.S. EPA Superfund
Division Librarian/SFD Records
Manager SRC-7], Metcalfe Federal
Building, 77 West Jackson Boulevard,
Chicago, IL 60604; 312/886—4465.

¢ Brenda Cook, Region 6 (AR, LA,
NM, OK, TX), U.S. EPA, 1445 Ross
Avenue, Suite 1200, Mailcode 6SFTS,
Dallas, TX 75202-2733; 214/665-7436.

e Kumud Pyakuryal, Region 7 (IA,
KS, MO, NE), U.S. EPA, 11201 Renner
Blvd., Mailcode SUPRSTAR, Lenexa, KS
66219; 913/551-7956.

¢ Victor Ketellapper, Region 8 (CO,
MT, ND, SD, UT, WY), U.S. EPA, 1595
Wynkoop Street, Mailcode 8EPR-B,
Denver, CO 80202-1129; 303/312-6578.

¢ Eugenia Chow, Region 9 (AZ, CA,
HI, NV, AS, GU, MP), U.S. EPA, 75
Hawthorne Street, Mailcode SFD 6-1,
San Francisco, CA 94105; 415/972—
3160.

e Ken Marcy, Region 10 (AK, ID, OR,
WA), U.S. EPA, 1200 6th Avenue,
Mailcode ECL-112, Seattle, WA 98101;
206/463—1349.

You may also request copies from the
EPA Headquarters or the regional
dockets. An informal request, rather
than a formal written request under the
Freedom of Information Act, should be
the ordinary procedure for obtaining
copies of any of these documents. Please
note that due to the difficulty of
reproducing oversized maps, oversized
maps may be viewed only in-person;
since the EPA dockets are not equipped
to both copy and mail out such maps or
scan them and send them out
electronically.

You may use the docket at https://
www.regulations.gov to access
documents in the Headquarters docket.
Please note that there are differences
between the Headquarters docket and
the regional dockets and those

differences are outlined in this preamble
below.

C. What documents are available for
public review at the EPA Headquarters
docket?

The Headquarters docket for this
proposed rule contains the following for
the sites proposed in this rule: HRS
score sheets; documentation records
describing the information used to
compute the score; information for any
sites affected by particular statutory
requirements or the EPA listing policies;
and a list of documents referenced in
the documentation record.

D. What documents are available for
public review at the EPA regional
dockets?

The regional dockets for this proposed
rule contain all of the information in the
Headquarters docket plus the actual
reference documents containing the data
principally relied upon and cited by the
EPA in calculating or evaluating the
HRS score for the sites. These reference
documents are available only in the
regional dockets.

E. How do I submit my comments?

Follow the online instructions
detailed above in the ADDRESSES section
for submitting comments. Once
submitted, comments cannot be edited
or removed from the docket. The EPA
may publish any comment received to
its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

F. What happens to my comments?

The EPA considers all comments
received during the comment period.
Significant comments are typically
addressed in a support document that
the EPA will publish concurrently with
the Federal Register document if, and
when, the site is listed on the NPL.

G. What should I consider when
preparing my comments?

Comments that include complex or
voluminous reports, or materials
prepared for purposes other than HRS
scoring, should point out the specific
information that the EPA should
consider and how it affects individual
HRS factor values or other listing
criteria (Northside Sanitary Landfill v.
Thomas, 849 F.2d 1516 (D.C. Cir.
1988)). The EPA will not address
voluminous comments that are not
referenced to the HRS or other listing
criteria. The EPA will not address
comments unless they indicate which
component of the HRS documentation
record or what particular point in the
EPA’s stated eligibility criteria is at
issue.

H. May I submit comments after the
public comment period is over?

Generally, the EPA will not respond
to late comments. The EPA can
guarantee only that it will consider
those comments postmarked by the
close of the formal comment period. The
EPA has a policy of generally not
delaying a final listing decision solely to
accommodate consideration of late
comments.

I. May I view public comments
submitted by others?

During the comment period,
comments are placed in the
Headquarters docket and are available to
the public on an “‘as received’ basis. A
complete set of comments will be
available for viewing in the regional
dockets approximately one week after
the formal comment period closes.

All public comments, whether
submitted electronically or in paper
form, will be made available for public
viewing in the electronic public docket
at https://www.regulations.gov as the
EPA receives them and without change,
unless the comment contains
copyrighted material, confidential
business information (CBI) or other
information whose disclosure is
restricted by statute. Once in the public
dockets system, select “search,” then
key in the appropriate docket ID
number.

J. May I submit comments regarding
sites not currently proposed to the NPL?

In certain instances, interested parties
have written to the EPA concerning sites
that were not at that time proposed to
the NPL. If those sites are later proposed
to the NPL, parties should review their
earlier concerns and, if still appropriate,
resubmit those concerns for
consideration during the formal
comment period. Site-specific


https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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correspondence received prior to the
period of formal proposal and comment
will not generally be included in the
docket.

II. Background
A. What are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases or threatened
releases of hazardous substances, and
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. CERCLA was
amended on October 17, 1986, by the
Superfund Amendments and
Reauthorization Act (“SARA”’), Public
Law 99—-499, 100 Stat. 1613 et seq.

B. What is the NCP?

To implement CERCLA, the EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”), 40 CFR part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances or
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. The EPA has
revised the NCP on several occasions.
The most recent comprehensive revision
was on March 8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable
taking into account the potential
urgency of such action, for the purpose
of taking removal action.” “Removal”
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases of
hazardous substances, pollutants or
contaminants (42 U.S.C. 9601(23)).

C. What is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants or
contaminants throughout the United
States. The list, which is appendix B of

the NCP (40 CFR part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended. Section 105(a)(8)(B)
defines the NPL as a list of “releases”
and the highest priority “facilities” and
requires that the NPL be revised at least
annually. The NPL is intended
primarily to guide the EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
only of limited significance, however, as
it does not assign liability to any party
or to the owner of any specific property.
Also, placing a site on the NPL does not
mean that any remedial or removal
action necessarily need be taken.

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by the EPA (the “General Superfund
section”), and one of sites that are
owned or operated by other federal
agencies (the “Federal Facilities
section”). With respect to sites in the
Federal Facilities section, these sites are
generally being addressed by other
federal agencies. Under Executive Order
12580 (52 FR 2923, January 29, 1987)
and CERCLA section 120, each federal
agency is responsible for carrying out
most response actions at facilities under
its own jurisdiction, custody or control,
although the EPA is responsible for
preparing a Hazard Ranking System
(“HRS”) score and determining whether
the facility is placed on the NPL.

D. How are sites listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the HRS, which the EPA
promulgated as appendix A of the NCP
(40 CFR part 300). The HRS serves as a
screening tool to evaluate the relative
potential of uncontrolled hazardous
substances, pollutants or contaminants
to pose a threat to human health or the
environment. On December 14, 1990 (55
FR 51532), the EPA promulgated
revisions to the HRS partly in response
to CERCLA section 105(c), added by
SARA. On January 9, 2017 (82 FR 2760),
a subsurface intrusion component was
added to the HRS to enable the EPA to
consider human exposure to hazardous
substances or pollutants and
contaminants that enter regularly
occupied structures through subsurface
intrusion when evaluating sites for the
NPL. The current HRS evaluates four
pathways: Ground water, surface water,
soil exposure and subsurface intrusion,

and air. As a matter of agency policy,
those sites that score 28.50 or greater on
the HRS are eligible for the NPL. (2)
Pursuant to 42 U.S.C. 9605(a)(8)(B),
each state may designate a single site as
its top priority to be listed on the NPL,
without any HRS score. This provision
of CERCLA requires that, to the extent
practicable, the NPL include one facility
designated by each state as the greatest
danger to public health, welfare or the
environment among known facilities in
the state. This mechanism for listing is
set out in the NCP at 40 CFR
300.425(c)(2). (3) The third mechanism
for listing, included in the NCP at 40
CFR 300.425(c)(3), allows certain sites
to be listed without any HRS score, if all
of the following conditions are met:

e The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release.

e The EPA determines that the release
poses a significant threat to public
health.

e The EPA anticipates that it will be
more cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

The EPA promulgated an original NPL
of 406 sites on September 8, 1983 (48 FR
40658) and generally has updated it at
least annually.

E. What happens to sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).
(“Remedial actions” are those
“consistent with permanent remedy,
taken instead of or in addition to
removal actions. * * *” 42 U.S.C.
9601(24).) However, under 40 CFR
300.425(b)(2) placing a site on the NPL
“does not imply that monies will be
expended.” The EPA may pursue other
appropriate authorities to respond to the
releases, including enforcement action
under CERCLA and other laws.

F. Does the NPL define the boundaries
of sites?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so. Indeed, the
precise nature and extent of the site are
typically not known at the time of
listing.

Although a CERCLA “facility” is
broadly defined to include any area
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where a hazardous substance has “‘come
to be located” (CERCLA section 101(9)),
the listing process itself is not intended
to define or reflect the boundaries of
such facilities or releases. Of course,
HRS data (if the HRS is used to list a
site) upon which the NPL placement
was based will, to some extent, describe
the release(s) at issue. That is, the NPL
site would include all releases evaluated
as part of that HRS analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
identify the site by reference to that
area. However, the NPL site is not
necessarily coextensive with the
boundaries of the installation or plant,
and the boundaries of the installation or
plant are not necessarily the
“boundaries” of the site. Rather, the site
consists of all contaminated areas
within the area used to identify the site,
as well as any other location where that
contamination has come to be located,
or from where that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. Plant site”’) in terms
of the property owned by a particular
party, the site, properly understood, is
not limited to that property (e.g., it may
extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “site”). The “‘site”
is thus neither equal to, nor confined by,
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
boundary of the installation or plant. In
addition, the site name is merely used
to help identify the geographic location
of the contamination, and is not meant
to constitute any determination of
liability at a site. For example, the name
“Jones Co. Plant site,” does not imply
that the Jones Company is responsible
for the contamination located on the
plant site.

The EPA regulations provide that the
remedial investigation (“RI”) “is a
process undertaken . . . to determine
the nature and extent of the problem
presented by the release” as more
information is developed on site
contamination, and which is generally
performed in an interactive fashion with
the feasibility Study (“FS”) (40 CFR
300.5). During the RI/FS process, the
release may be found to be larger or
smaller than was originally thought, as

more is learned about the source(s) and
the migration of the contamination.
However, the HRS inquiry focuses on an
evaluation of the threat posed and
therefore the boundaries of the release
need not be exactly defined. Moreover,
it generally is impossible to discover the
full extent of where the contamination
‘“has come to be located” before all
necessary studies and remedial work are
completed at a site. Indeed, the known
boundaries of the contamination can be
expected to change over time. Thus, in
most cases, it may be impossible to
describe the boundaries of a release
with absolute certainty. Further, as
noted previously, NPL listing does not
assign liability to any party or to the
owner of any specific property. Thus, if
a party does not believe it is liable for
releases on discrete parcels of property,
it can submit supporting information to
the agency at any time after it receives
notice it is a potentially responsible
party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How are sites removed from the NPL?

The EPA may delete sites from the
NPL where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e). This section also provides
that the EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(ii) All appropriate Superfund-
financed response has been
implemented and no further response
action is required; or

(iii) The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate.

H. May the EPA delete portions of sites
from the NPL as they are cleaned up?

In November 1995, the EPA initiated
a policy to delete portions of NPL sites
where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while
portions of the site may have been
cleaned up and made available for
productive use.

I. What is the construction completion
list (CCL)?

The EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites

and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
Any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) the EPA has determined
that the response action should be
limited to measures that do not involve
construction (e.g., institutional
controls); or (3) the site qualifies for
deletion from the NPL. For more
information on the CCL, see the EPA’s
internet site at https://www.epa.gov/
superfund/construction-completions-
national-priorities-list-npl-sites-number.

J. What is the Sitewide Ready for
Anticipated Use measure?

The Sitewide Ready for Anticipated
Use measure (formerly called Sitewide
Ready-for-Reuse) represents important
Superfund accomplishments and the
measure reflects the high priority the
EPA places on considering anticipated
future land use as part of the remedy
selection process. See Guidance for
Implementing the Sitewide Ready-for-
Reuse Measure, May 24, 2006, OSWER
9365.0-36. This measure applies to final
and deleted sites where construction is
complete, all cleanup goals have been
achieved, and all institutional or other
controls are in place. The EPA has been
successful on many occasions in
carrying out remedial actions that
ensure protectiveness of human health
and the environment for current and
future land uses, in a manner that
allows contaminated properties to be
restored to environmental and economic
vitality. For further information, please
go to https://www.epa.gov/superfund/
about-superfund-cleanup-process#tab-9.

K. What is state/tribal correspondence
concerning NPL listing?

In order to maintain close
coordination with states and tribes in
the NPL listing decision process, the
EPA’s policy is to determine the
position of the states and tribes
regarding sites that the EPA is
considering for listing. This
consultation process is outlined in two
memoranda that can be found at the
following website: https://www.epa.gov/
superfund/statetribal-correspondence-
concerning-npl-site-listing.

The EPA has improved the
transparency of the process by which
state and tribal input is solicited. The
EPA is using the Web and where
appropriate more structured state and
tribal correspondence that (1) explains
the concerns at the site and the EPA’s


https://www.epa.gov/superfund/construction-completions-national-priorities-list-npl-sites-number
https://www.epa.gov/superfund/construction-completions-national-priorities-list-npl-sites-number
https://www.epa.gov/superfund/construction-completions-national-priorities-list-npl-sites-number
https://www.epa.gov/superfund/statetribal-correspondence-concerning-npl-site-listing
https://www.epa.gov/superfund/statetribal-correspondence-concerning-npl-site-listing
https://www.epa.gov/superfund/statetribal-correspondence-concerning-npl-site-listing
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rationale for proceeding; (2) requests an
explanation of how the state intends to
address the site if placement on the NPL
is not favored; and (3) emphasizes the
transparent nature of the process by
informing states that information on
their responses will be publicly
available.

A model letter and correspondence
from this point forward between the

EPA and states and tribes where
applicable, is available on the EPA’s
website at https://www.epa.gov/
superfund/statetribal-correspondence-
concerning-npl-site-listing.

III. Contents of This Proposed Rule

A. Proposed Additions to the NPL

In this proposed rule, the EPA is
proposing to add five sites to the NPL,

all to the General Superfund section. All
of the sites in this rule are being
proposed for NPL addition based on an
HRS score of 28.50 or above.

The sites are presented in the table
below.

General Superfund section:

State Site name City/county
Blades GroundWater ...........ccooeoeiiiienieeseeee e Blades.
Caney Residential Yards .......c.ccccoiiiiiiiiinieieseee e Caney.
Highway 100 and County Road 3 Groundwater Plume . St. Louis Park and Edina.
Henryetta Iron and Metal ...........ccccooiiiiiiiiiiiieeee Henryetta.
Clearwater FiNiShiNG ......coooviiiiiiii e Clearwater.

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Executive Order 13771: Reducing
Regulation and Controlling Regulatory
Costs

This action is not expected to be an
Executive Order 13771 regulatory action
because this action is not significant
under Executive Order 12866.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA. This rule does not contain any
information collection requirements that
require approval of the OMB.

D. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This rule listing sites on the
NPL does not impose any obligations on
any group, including small entities. This
rule also does not establish standards or
requirements that any small entity must
meet and imposes no direct costs on any
small entity. Whether an entity, small or
otherwise, is liable for response costs for
a release of hazardous substances
depends on whether that entity is liable
under CERCLA 107(a). Any such
liability exists regardless of whether the

site is listed on the NPL through this
rulemaking.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.
Listing a site on the NPL does not itself
impose any costs. Listing does not mean
that the EPA necessarily will undertake
remedial action. Nor does listing require
any action by a private party, state, local
or tribal governments or determine
liability for response costs. Costs that
arise out of site responses result from
future site-specific decisions regarding
what actions to take, not directly from
the act of placing a site on the NPL.

F. Executive Order 13132: Federalism

This rule does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. Listing a site on the NPL
does not impose any costs on a tribe or
require a tribe to take remedial action.
Thus, Executive Order 13175 does not
apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because this action itself is procedural
in nature (adds sites to a list) and does
not, in and of itself, provide protection
from environmental health and safety
risks. Separate future regulatory actions
are required for mitigation of
environmental health and safety risks.

1. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes the human health or
environmental risk addressed by this
action will not have potential
disproportionately high and adverse
human health or environmental effects
on minority, low-income or indigenous
populations because it does not affect
the level of protection provided to
human health or the environment. As
discussed in Section I.C. of the
preamble to this action, the NPL is a list
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of national priorities. The NPL is
intended primarily to guide the EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances,
pollutants or contaminants. The NPL is
of only limited significance as it does
not assign liability to any party. Also,
placing a site on the NPL does not mean
that any remedial or removal action
necessarily need be taken.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural

resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: October 28, 2019.
Peter C. Wright,

Assistant Administrator, Office of Land and
Emergency Management.

For the reasons set forth in the
preamble, EPA proposes to amend 40
CFR part 300 as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

TABLE 1—GENERAL SUPERFUND SECTION

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p.351; E.O. 12580, 52 FR
2923, 3 CFR, 1987 Comp., p.193.

m 2. Table 1 of appendix B to part 300

is amended by adding the entries for
“DE, Blades Groundwater, Blades”,
“KS, Caney Residential Yards, Caney”’,
“MN, Highway 100 and County Road 3
Groundwater Plume, St. Louis Park and
Edina”, “OK, Henryetta Iron and Metal,
Henryetta”, and ““SC, Clearwater
Finishing, Clearwater” in alphabetical
order by state and site name to read as
follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notes (a)
DE ........ * ...... Blades Groun;water ...................... * ......................... Blz;des. * * *
KS ........ * ...... Caney Reside;tial Yards .....cccceeeee * ......................... Ca*ney * * *
MN ........ * ...... Highway 100*and County Road *3 Groundwater St.*Louis Park and Edin;. * *
Plume.
OK ......... * ...... Henryetta Iron*and Metal .............. * ......................... He:1ryetta. * * *
SC ......... * ...... Clearwater Fir:ishing ...................... * ......................... CI;arwater. * * *

@ A = Based on issuance of health advisory by Agency for Toxic Substances and Disease Registry (if scored, HRS score need not be greater

than or equal to 28.50).

* * * * *

[FR Doc. 2019-24154 Filed 11-6—19; 4:15 pm]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 710

[EPA-HQ-OPPT-2018-0320; FRL-10001-
44]

RIN 2070-AK21

Procedures for Review of CBI Claims
for the Identity of Chemicals on the
TSCA Inventory; Revisions to the CBI
Substantiation Requirements

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: In response to a recent federal
circuit court decision, EPA is proposing

revisions to existing and proposed
substantiation requirements for certain
confidential business information (CBI)
claims made under the Toxic
Substances Control Act (TSCA).
Specifically, EPA is proposing two
additional questions that manufacturers
and processors would be required to
answer to substantiate certain CBI
claims for specific chemical identities;
and is proposing procedures for
manufacturers and processors to use in
amending certain previously-submitted
substantiations to include responses to
the additional questions. These
proposed revisions supplement the
proposed rule issued in the Federal
Register of April 23, 2019, and would
amend the TSCA Inventory Notification
(Active-Inactive) Requirements rule
promulgated in the Federal Register of
August 11, 2017.

DATES: Comments must be received on
or before December 9, 2019.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2018-0320, by
one of the following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: Document Control Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/where-send-
comments-epa-dockets.

Additional instructions on
commenting or visiting the docket,


https://www.epa.gov/dockets/where-send-comments-epa-dockets
https://www.epa.gov/dockets/where-send-comments-epa-dockets
https://www.epa.gov/dockets/where-send-comments-epa-dockets
https://www.regulations.gov

60364

Federal Register/Vol. 84, No. 217/Friday, November 8, 2019/Proposed Rules

along with more information about
dockets generally, is available at https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:

For technical information contact:
Scott M. Sherlock, Environmental
Assistance Division (Mail code 7408M),
Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; telephone
number: (202) 564—8257; email address:
sherlock.scott@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Executive Summary
A. Does this action apply to me?

You may be affected by this action if
you reported a confidential chemical
substance under the TSCA Inventory
Notification (Active-Inactive)
Requirements rule (hereinafter “Active-
Inactive Rule”) (Ref. 1) (40 CFR part
710, subpart B) through a Notice of
Activity (NOA) Form A (Ref. 2) or NOA
Form B (Ref. 3) and sought to maintain
an existing CBI claim for a specific
chemical identity. You may also be
affected by this action if you anticipate
reporting a confidential chemical
substance under the Active-Inactive
Rule through an NOA Form B in the
future, and anticipate seeking to
maintain an existing CBI claim for a
specific chemical identity at that time.
The following North American
Industrial Classification System
(NAICS) codes are not intended to be
exhaustive, but rather provides a guide
to help readers determine whether this
action may apply to them:

e Chemical manufacturing or
processing (NAICS code 325).

e Petroleum and Coal Products
Manufacturing (NAICS code 324).

“Manufacture” is defined by TSCA
section 3(9) (15 U.S.C. 2602(9)) and 40
CFR 710.3(d) to include “import.”
Accordingly, all references to
manufacturers in this document should
be understood to include importers.

If you have any questions regarding
the applicability of this action to a
particular entity, consult the technical
person listed under FOR FURTHER
INFORMATION CONTACT.

B. What is the Agency’s authority for
taking this action?

EPA is proposing this rule pursuant to
the authority in TSCA section 8(b), 15
U.S.C. 2607(b). See also Units I.B and

II.B in EPA’s proposed rule entitled
“Procedures for Review of CBI Claims
for the Identity of Chemicals on the
TSCA Inventory,” issued in the Federal
Register of April 23, 2019 (hereinafter
2019 Proposed Rule”) (Ref. 4), which
proposed provisions to be codified in 40
CFR 710, subpart C.

C. What action is the Agency taking?

EPA is supplementing the 2019
Proposed Rule (Ref. 4), which proposed
to use the same CBI substantiation
questions that were promulgated in the
Active-Inactive Rule (Ref. 1) and
codified in 40 CFR 710, subpart B. EPA
is now proposing to revise the
substantiation questions promulgated in
the Active-Inactive Rule. See the
discussions in Unit II.

As discussed in more detail in Unit
III., this supplemental proposed rule
presents two additional questions that
EPA is proposing manufacturers and
processors would be required to answer
to substantiate CBI claims for specific
chemical identities asserted in an NOA
Form A or B. To ensure that EPA
receives sufficient information to review
and approve or deny all specific
chemical identity CBI claims asserted in
an NOA Form A or B, EPA is also
proposing procedures for manufacturers
and processors to use in supplementing
previously-submitted substantiations to
include responses to the additional
questions.

D. Why is the Agency taking this action?

In response to the federal circuit court
decision that is discussed in more detail
in Unit II.C., EPA is reconsidering the
inclusion of substantiation questions
directly related to a chemical identity’s
susceptibility to reverse engineering.
Because the 2019 Proposed Rule
specifically references the
substantiation questions promulgated in
the Active-Inactive Rule that were
subsequently subject to the federal court
decision, EPA believes it is most
efficient and straightforward to address
the substantiation questions for both
rules in this supplemental proposed
rule. This will allow stakeholders to
submit a single set of comments
pertaining to EPA’s inclusion of
substantiation questions regarding
reverse engineering in light of the
federal court’s decision and supports
EPA’s efforts to maintain consistency in
the manner by which these two closely
related rules address the issue. EPA
intends to consider comments received
and finalize amendments to the existing
substantiation questions in 40 CFR 710,
subpart B as part of the final rule
promulgating 40 CFR 710, subpart C.

E. What are the estimated incremental
impacts of this action?

EPA has evaluated the potential costs
of adding two additional questions
related to substantiation of CBI claims
for specific chemical identity to the
2019 Proposed Rule and the previous
Active-Inactive Rule. A memorandum
outlining the estimated costs, entitled
“Burden and Cost Estimates for the
Supplemental Notice of Proposed
Rulemaking: Procedures for Review of
CBI Claims for the Identity of Chemicals
on the TSCA Inventory” (Ref. 5), has
been prepared for this supplemental
proposed rule, is available in the docket,
and is briefly summarized here. The
incremental change to requirements
involves the reporting activity of
addressing two additional CBI
substantiation questions, which is an
activity similar to those already
included in the Active-Inactive Rule
and in the 2019 Proposed Rule.

1. Procedures for Review of CBI
Claims for the Identity of Chemicals on
the TSCA Inventory (proposed subpart C
of 40 CFR part 710, as proposed to be
amended by this supplemental
proposed rule). As explained in Unit LE
of the 2019 Proposed Rule, companies
potentially affected by the 2019
Proposed Rule fall into three groups of
reporters who made a CBI claim for a
specific chemical identity in their NOA
Form A. Group (1) consists of those
reporters who already voluntarily
submitted substantiation as part of the
NOA Form A submission process and
who will now need to supplement their
substantiations. Group (2) consists of
those reporters who would be eligible to
reference some other previous
substantiation made to EPA within the
last five years, exempting them from the
requirement to submit new
substantiation. Group (3) consists of
those reporters who would be required
to submit a full substantiation as they
did not previously substantiate the
claim, either as part of the NOA Form
A voluntary substantiation process, or
as part of some other submission within
the last five years. Under this
supplemental proposed rule, Groups (1)
and (3) would be required to submit
responses to the two proposed
additional substantiation questions.
There would be no additional
requirements for Group (2).

2. Active-Inactive Rule (subpart B of
40 CFR part 710, as proposed to be
amended by this supplemental
proposed rule). Under the requirements
of the Active-Inactive Rule, as proposed
to be amended by this supplemental
proposed rule, all reporters who assert
a CBI claim for specific chemical
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identity in their NOA Form B would be
required to address the two proposed
additional substantiation questions. As
detailed in the Active-Inactive rule at 40
CFR 710.25(c) and 710.27, reporters
submitting an NOA Form B are those
who intend to manufacture or process
for nonexempt purposes a chemical
substance designated as inactive on the
TSCA Inventory. Note that Form B

reporting is ongoing, compared to the
one-time reporting associated with Form
A.

3. Total estimated incremental
impacts. Table 1 summarizes the
incremental impacts of the
supplemental proposed rule for each
group according to Form/rule/ICR. The
incremental increase in unit burden for
the two additional substantiation

questions is estimated at 0.19 hours per
affected chemical-specific submission.
Total incremental burden for one-time
reporting on NOA Form A is 1,123
hours with associated cost of
approximately $87,000 per year; total
incremental burden for reporting on
NOA Form B is 0.4 hours per year with
associated cost at about $29 per year.

TABLE 1—INCREMENTAL IMPACTS OF SUPPLEMENTAL PROPOSED RULE

Responses
(chemical- Burden Cost
Rule/form Frequency Respondents specific (hours) (20189)
submissions)
Procedures for Review of CBI Claims for the Identity of Chemicals on the TSCA Inventory
Form A Group (1)—Submissions Supplementing Voluntary | One-time ........ 149 3,137 595 $46,090
Upfront CBI Substantiation.
Form A Group (2)—Submissions with CBI Substantiation | One-time ........ 23 98 0 0
Using Reference.
Form A Group (3)—Submissions with Full CBI Substan- | One-time ........ 103 2,751 528 40,964
tiation.
Total, FOrM A oot e e eesnnees | eereeeeeaiereee e 275 | e 1,123 87,054
Active-Inactive Rule
Form B—Submissions with Full CBI Substantiation ........... Annual ............ 1 2 0.4 29

F. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI in a CD—
ROM or other electronic media that you
mail to EPA, mark the outside of the
media as CBI and then identify
electronically within the media the
specific information that is claimed as
CBI. In addition to one complete version
of the comment that includes
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket. Information so marked will not
be disclosed except in accordance with
procedures set forth in 40 CFR part 2,
subpart B.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
https://www.epa.gov/dockets/
commenting-epa-dockets.html.

II. Background

A. What is the Active-Inactive Rule?

TSCA section 8(b) requires EPA to
designate chemical substances on the
TSCA Chemical Substance Inventory as
either “active” or “inactive” in U.S.
commerce. To accomplish that, the 2017
Active-Inactive Rule (Ref. 1), codified in

40 CFR part 710, subpart B, established
a retrospective electronic notification of
chemical substances on the TSCA
Inventory that were manufactured
(including imported) for nonexempt
commercial purposes during the 10-year
time period ending on June 21, 2016,
with provision to also allow notification
by processors. EPA used these
notifications—filed on an NOA Form
A—to distinguish active substances
from inactive substances, and now
includes the active and inactive
designations on the TSCA Inventory.
The Active-Inactive Rule also
established procedures for forward-
looking electronic notification of
chemical substances on the TSCA
Inventory that are designated as
inactive, if and when the manufacturing
or processing of such chemical
substances for nonexempt commercial
purposes is expected to resume. On
receiving forward-looking notification,
which is filed on an NOA Form B, EPA
will change the designation of the
pertinent chemical substance on the
TSCA Inventory from inactive to active.
The one-time submission period for
NOA Form A ended on October 5, 2018,
while the NOA Form B will be
submitted on an ongoing basis.

Consistent with TSCA sections
8(b)(4)(B)(ii) and (5)(B)(ii), the Active-
Inactive Rule provided that
manufacturers and processors filing an
NOA Form A or B could seek to

maintain an existing claim for
protection against disclosure of the
specific chemical identity of a chemical
substance as confidential by including
such a request on their NOA Form A or
B. Through this process established in
40 CFR 710.37(a), manufacturers and
processors secured an opportunity to
maintain the CBI status of a specific
chemical identity on the confidential
portion of the TSCA Inventory. The
Active-Inactive Rule required NOA
Form B submitters to substantiate these
CBI claims not later than 30 days after
submitting their NOA Form B by
answering substantiation questions set
forth in the Rule and codified at 40 CFR
710.37(c). The Rule also permitted NOA
Form A submitters to voluntarily
substantiate their CBI claims for specific
chemical identities at the time of filing
their NOA Form A by answering the
same substantiation questions. The
Active-Inactive Rule did not require
NOA Form A submitters to substantiate
these CBI claims because TSCA section
8(b)(4)(C) directed EPA to promulgate
another rule addressing the
substantiation and review of those
claims.

B. What is the 2019 Proposed Rule?

On April 23, 2019, EPA proposed to
establish a plan to review all CBI claims
for specific chemical identities asserted
in an NOA Form A, including the
procedures for substantiating and
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reviewing those claims (Ref. 4). The
2019 Proposed Rule was presented as a
follow-on rulemaking to the 2017
Active-Inactive Rule. See detailed
background in Unit II. of the 2019
Proposed Rule (Ref. 4). As such, it
specifically referenced the
substantiation questions for specific
chemical identity CBI claims that had
been promulgated in the Active-Inactive
Rule and codified at 40 CFR 710.37(c),
i.e., proposing to require manufacturers
and processors who had submitted an
NOA Form A requesting to maintain an
existing CBI claim for a specific
chemical identity to substantiate that
CBI claim by submitting answers to the
substantiation questions in 40 CFR
710.37(c). Manufacturers and processors
who had already submitted answers to
those substantiation questions pursuant
to the voluntary process established in
the Active-Inactive Rule would have
been exempt from any further
substantiation requirements under the
2019 Proposed Rule. Manufacturers and
processors who had provided
substantiations for specific chemical
identity CBI claims in another
submission made to EPA less than five
years before the substantiation deadline
that would be set in the final rule,
would also have been exempt from
further substantiation requirements
under the 2019 Proposed Rule, provided
that they reported to EPA certain
identifying information about the
previously submitted substantiation
(submission date; submission type; and
case number, transaction ID, or
equivalent identifier that would
uniquely identify the previous
submission that contained the
substantiation).

C. What is the Federal Circuit Court
decision?

On April 26, 2019, the U.S. Court of
Appeals for the District of Columbia
Circuit entered a judgment in
Environmental Defense Fund v. EPA,
922 F.3d 446 (D.C. Cir. 2019), granting
in part and denying in part a petition for
review of the Active-Inactive Rule. The
court ordered a limited remand of the
Active-Inactive Rule, without vacatur,
for EPA ““to address its arbitrary
elimination of substantiation questions
regarding reverse engineering.” 922 F.3d
at 459. Citing the statutory requirements
at TSCA section 14(c)(1)(B)(iv) and
(c)(3) that a person asserting a CBI claim
must include a statement that the
person has ‘““a reasonable basis to
believe that the information is not
readily discoverable through reverse
engineering,” and must “substantiate
the claim,” the court found that EPA’s
“omission of any inquiry into a

chemical identity’s susceptibility to
reverse engineering effectively excised a
statutorily required criterion from the
substantiation process.” Id. at 454.
Because the Active-Inactive Rule did
not explain the gap in substantiation or
acknowledge the consequence of the
omission, the court found the Active-
Inactive Rule to be arbitrary and
capricious to the extent that it omitted
any substantiation requirement
pertaining to reverse engineering. Id.
The court remanded the Active-Inactive
Rule to EPA without vacatur, leaving all
provisions of the Active-Inactive Rule in
effect while EPA conducts further
proceedings on remand. A copy of the
court’s opinion is available in the
docket for this action.

ITII. Summary of Proposed Revisions

In response to the court’s remand and
discussed in detail in this unit, EPA is
proposing to amend 40 CFR 710.37(c) to
include two additional substantiation
questions related to a specific chemical
identity’s susceptibility to reverse
engineering. These substantiation
questions would apply to manufacturers
and processors who request(ed) to
maintain a CBI claim for a specific
chemical identity in either an NOA
Form A or an NOA Form B. EPA is also
proposing to require any manufacturer
or processor who has already submitted
answers to the substantiation questions
currently listed in the Active-Inactive
Rule at 40 CFR 710.37(c) to supplement
their submission by adding answers to
the newly proposed questions relating
to reverse engineering. Finally, EPA is
proposing to revise the proposed
substantiation exemption for NOA Form
A submitters who have previously
submitted a substantiation outside of
the Active-Inactive Rule process, to
clarify that this proposed exemption
would apply only where the previously
submitted substantiation is responsive
to all substantiation questions in 40 CFR
710.37(c) as amended by the final rule
to the 2019 Proposed Rule.

A. What additional substantiation
questions is EPA proposing?

To solicit additional information
about a specific chemical identity’s
susceptibility to reverse engineering,
EPA is proposing to add the following
two questions to 40 CFR 710.37(c)(2):

1. Does this particular chemical
substance leave the site of manufacture
or processing in any form, e.g., as
product, effluent, emission? If so, what
measures have been taken to guard
against the discovery of its identity?

2. If the chemical substance leaves the
site in a product that is available to the
public or your competitors, can the

chemical substance be identified by
analysis of the product?

These two questions are intended to
assist EPA in gathering the information
it uses to evaluate confidentiality
claims. They are modeled after
substantiation questions that appear in
EPA’s existing regulations governing
CBI claims for specific chemical
identities that are asserted in Notices of
Commencement (NOCs) (40 CFR
720.85(b)(3)(iv)(H)—(I)) and Chemical
Data Reporting (CDR) submissions (40
CFR 711.30(b)(1)(viii)—(ix)). EPA
proposed nearly identical questions in
the January 13, 2017 Active-Inactive
proposed rule (Ref. 9) and in the April
25, 2019 CDR revisions proposed rule
(Ref. 10). The first question has been
modified from the version that appeared
in the earlier proposed and existing
rules to add “‘or processing,” to the first
sentence, in recognition of the fact that
unlike NOCs and CDR submissions,
which are only filed by manufacturers,
NOA forms may be filed (and hence CBI
claims may be asserted and
substantiated) by both manufacturers
and processors. The second question is
unchanged from the version that
appeared in the Active-Inactive
proposed rule and in the existing and
proposed CDR rules. (Both questions are
phrased slightly differently in the NOC
regulation than in the other existing and
proposed regulations.)

As indicated previously, EPA’s 2019
Proposed Rule, “Procedures for Review
of CBI Claims for the Identity of
Chemicals on the TSCA Inventory,”
cross-referenced the substantiation
questions for chemical identity CBI
claims at 40 CFR 710.37(c). Under this
supplemental proposed rule that cross-
reference would remain unchanged,
because it would include the two
additional substantiation questions that
EPA proposes to add to 40 CFR
710.37(c).

The proposed substantiation
questions are intended to solicit
information that is known to or
reasonably ascertainable by the
respondent (the manufacturer or
processor making the CBI claim).
“Known to or reasonably ascertainable
by’ is defined in 40 CFR 710.23 to mean
“all information in a person’s
possession or control, plus all
information that a reasonable person
similarly situated might be expected to
possess, control, or know.” EPA intends
that the inquiry into whether a chemical
substance can be identified by analysis
of the product would be answered based
on information that is known to or
reasonably ascertainable by the
respondent, about reasonably available
analytical capabilities currently in use
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by the chemical industry. EPA does not
intend to require respondents to initiate
a special research program to answer the
inquiry, or to speculate about
hypothetical analytical capabilities.

B. Who would have to answer these
substantiation questions?

The additional substantiation
questions in this supplemental
proposed rule would apply to
manufacturers and processors who
requested to maintain a CBI claim for a
specific chemical identity in either of
two commercial activity notices
submitted to EPA pursuant to the
Active-Inactive Rule (40 CFR part 710,
subpart B): An NOA Form A
(retrospective commercial activity
reporting) or an NOA Form B (forward-
looking commercial activity reporting).
The additional substantiation questions
would also apply to manufacturers and
processors who submit an NOA Form B
in the future that requests to maintain
a CBI claim for a specific chemical
identity.

C. When would the additional
substantiation be required?

Manufacturers and processors who
have not yet submitted any
substantiation to EPA would be required
to submit answers to the two newly
proposed substantiation questions at the
same time as they submit the rest of
their required substantiation. The
substantiation deadline for those
entities would depend on whether the
chemical identity CBI claim was
asserted in an NOA Form A or B. For
persons substantiating a chemical
identity CBI claim asserted in an NOA
Form A, if finalized as proposed, EPA’s
2019 Proposed Rule would require that
all substantiations be filed not later than
90 days after the effective date of the
final rule. EPA is not altering or
otherwise revisiting that proposed
requirement in this supplemental
proposed rule. For persons
substantiating a chemical identity CBI
claim asserted in an NOA Form B, the
Active-Inactive Rule requires that all
substantiations be submitted within 30
days of submitting the NOA Form B. See
40 CFR 710.37(a)(2). That provision is
currently in effect, and EPA is not
proposing to amend or otherwise revisit
that requirement in this supplemental
proposed rule.

Manufacturers and processors who
have already voluntarily submitted
substantiation to EPA with an NOA
Form A, or who will have submitted
substantiation for a chemical identity
CBI claim asserted in an NOA Form B
before the revisions to 40 CFR 710.37(c)
are finalized and go into effect, would

be required to supplement their earlier
submission with answers to the two
new substantiation questions. For
persons substantiating a chemical
identity CBI claim asserted in an NOA
Form A, EPA is proposing to require
submission of the supplemental
substantiation by not later than 90 days
after the effective date of the final rule,
consistent with the other substantiation
deadlines in the 2019 Proposed Rule.
For persons substantiating a chemical
identity CBI claim asserted in an NOA
Form B, EPA is proposing to require
submission of the supplemental
substantiation by not later than 30 days
after the effective date of the final rule.
The 30-day deadline would facilitate
EPA’s ability to meet the statutory
requirement to “promptly” review
chemical identity CBI claims asserted in
an NOA Form B, see TSCA
8(b)(5)(B)(iii)(II), and would be
consistent with the existing 30-day
deadline for substantiation of such
claims pursuant to 40 CFR 710.37(a)(2).

D. Would this impact the proposed
exemption for other previously
submitted substantiations?

In the 2019 Proposed Rule, EPA
recognized that some persons may have
recently substantiated their specific
chemical identity CBI claims in other
submissions to the Agency outside of
the voluntary substantiation process for
NOA Form A that was set forth in the
Active-Inactive Rule. EPA proposed to
exempt those persons from the
substantiation requirement in the 2019
Proposed Rule so long as the previous
substantiation was submitted less than
five years before the substantiation
deadline that will be set in the final
rule, and the person reports to EPA
certain identifying information for the
previous substantiation (i.e., submission
date and type, and case number,
transaction ID, or equivalent identifier).

In this supplemental proposed rule,
EPA is also revising the proposed
exemption in the 2019 Proposed Rule to
clarify that a previously submitted
substantiation must contain information
that is responsive to all substantiation
questions in the final rule to relieve the
submitter of the requirement to submit
a new substantiation. In other words, to
serve as a substitute for a new
substantiation, EPA is proposing to
require that a previously submitted
substantiation must provide information
that is substantively equivalent to that
sought in the substantiation questions
that are ultimately finalized.
Substantiations of specific chemical
identity CBI claims that were submitted
with CDR submissions in accordance
with the substantiation procedures at 40

CFR 711.30(b)(1), or with NOCs in
accordance with the substantiation
procedures at 40 CFR 720.85(b)(3)(iv),
would be deemed by EPA as responsive
to all substantiation questions in the
amended 40 CFR 710.37(c), and could
therefore serve as a basis for the
proposed exemption. EPA expects that
the vast majority of recent
substantiations for specific chemical
identity CBI claims submitted outside of
the voluntary Active-Inactive Rule
process would have been submitted
pursuant to one of those two regulatory
substantiation provisions.
Substantiations that were not submitted
pursuant to one of those two regulatory
provisions (for example, substantiations
for CBI claims asserted in submissions
under TSCA section 8(e)) may also be
responsive to all substantiation
questions in the amended 40 CFR
710.37(c), but would need to be
evaluated on a case-by-case basis.

E. How would EPA review CBI claims for
specific chemical identity?

In the 2019 Proposed Rule, EPA
explained that when reviewing CBI
claims, EPA would apply the
substantive criteria for confidentiality
determinations set forth in 40 CFR
2.306(g) and 2.208. See Ref. 4 at 16830.
The Active-Inactive Rule likewise
incorporated these substantive criteria
for confidentiality determinations. See
40 CFR 710.37(a) (referencing the 40
CFR part 2, subpart B procedures for
treatment and disclosure of information
claimed as confidential). EPA is not
proposing to change either the 2019
Proposed Rule or the Active-Inactive
Rule (40 CFR 710.37(a)) in this regard.
EPA interprets the substantive criteria
described in 40 CFR 2.208 and cross-
referenced in 40 CFR 2.306(g) to already
encompass consideration of a specific
chemical identity’s susceptibility to
reverse engineering.

Specifically, 40 CFR 2.208(c) provides
that one of the required criteria for
approval of a confidentiality claim is
that “[t]he information is not, and has
not been, reasonably obtainable without
the business’s consent by other persons
(other than governmental bodies) by use
of legitimate means (other than
discovery based on a showing of special
need in a judicial or quasi-judicial
proceeding).” If a specific chemical
identity is readily discoverable through
reverse engineering, then that chemical
identity is reasonably obtainable
without the business’s consent by other
persons by use of legitimate means, and
the specific chemical identity would not
be entitled to confidential treatment.

EPA notes that on June 24, 2019, the
U.S. Supreme Court issued a decision
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addressing the test for determining
whether commercial information
qualifies as “confidential”’ for purposes
of Exemption 4 of the Freedom of
Information Act (FOIA), 5 U.S.C.
552(b)(4). See Food Marketing Institute
v. Argus Leader Media, 139 S. Ct. 2356
(2019). The Court found that, “[a]t least
where commercial or financial
information is both customarily and
actually treated as private by its owner
and provided to the government under
an assurance of privacy, the information
is ‘confidential’ within the meaning of
Exemption 4.”” 139 S. Ct. at 2366. The
Court rejected the “substantial
competitive harm” test that had long
been applied by many courts of appeals,
under which certain commercial
information could not be deemed
“confidential” unless disclosure was
likely to cause substantial harm to the
competitive position of the person from
whom the information was obtained. Id.
at 2361, 2364—66. A copy of the Court’s
opinion is available in the docket for
this action.

Because TSCA section 14(a)
incorporates FOIA Exemption 4 as the
basic framework for determining
whether information is eligible for
protection from disclosure under TSCA,
the substantive criteria for TSCA
confidentiality determinations include
the “substantial competitive harm” test
that courts of appeals had formerly
applied under FOIA Exemption 4. See
15 U.S.C. 2613(a), 40 CFR 2.306(g), and
40 CFR 2.208(e)(1). In light of the recent
Court decision, EPA is considering
whether revisions are warranted to
EPA’s substantive review criteria for CBI
claims not submitted under TSCA.
However, EPA is not proposing to
remove the “substantial competitive
harm” review criterion or any related
substantiation question for the TSCA
CBI claims addressed in this
rulemaking, because Congress amended
TSCA section 14 in 2016 to specifically
require any person asserting a CBI claim
under TSCA to include a certified
statement that the person has “a
reasonable basis to conclude that
disclosure of the information is likely to
cause substantial harm to the
competitive position of the person.”
TSCA section 14(c)(1)(B)(iii), (c)(5); see
also TSCA section 14(c)(1)(C)(ii)(II)
(referencing substantial competitive
harm).

IV. Request for Comments

EPA is seeking public comment on all
aspects of this supplemental proposed
rule, including the proposed two
additional substantiation questions, the
proposed revisions to the proposed
exemptions from substantiation

requirements, the proposed procedures
for supplementing previously-submitted
substantiations, and whether EPA has
appropriately addressed the federal
circuit court decision. EPA is seeking
comment only on the issues discussed
in this supplemental proposed rule and
is not reopening comment on any other
aspects of the 2019 Proposed Rule or the
Active-Inactive Rule. Public comments
on the 2019 Proposed Rule that were
submitted to the docket by the end of
the comment period for that proposed
rule (i.e., June 24, 2019) will be
considered by EPA and addressed in the
final rule.

V. References

The following is a listing of the
documents that are specifically
referenced in this document. The docket
includes these references and other
information considered by EPA,
including documents that are referenced
within the documents that are included
in the docket, even if the referenced
document is not physically located in
the docket. For assistance in locating
these other documents, please consult
the technical contact listed under FOR
FURTHER INFORMATION CONTACT.

1. EPA. TSCA Inventory Notification (Active-
Inactive) Requirements; Final Rule.
Federal Register, 82 FR 37520, August.
11, 2017 (FRL-9964-22).

2. EPA. Notice of Activity Form A; Final,
2017.

3. EPA. Notice of Activity Form B; Final,
2017.

4. EPA. Procedures for Review of CBI Claims
for the Identity of Chemicals on the
TSCA Inventory; Proposed Rule. Federal
Register, 84 FR 16826, April 23, 2019
(FRL-9992-05).

5. EPA. Memorandum from Laura Nielsen to
Scott Sherlock, Burden and Cost
Estimates for the Supplemental Notice of
Proposed Rulemaking: Procedures for
Review of CBI Claims for the Identity of
Chemicals on the TSCA Inventory
(Docket #£PA-HQ-OPPT-2018-0320),
2019.

6. EPA. ICR No. 2594.01 Information
Collection Request Proposed Addendum
to TSCA Review Plan CBI Substantiation
Supporting Statement for a Request for
OMB Review under the Paperwork
Reduction Act. 2019.

7. EPA. ICR No. 2565.03 Information
Collection Request Proposed Addendum
to TSCA Section 8(b) Reporting
Requirements for TSCA Inventory
Supporting Statement for a Request for
OMB Review under the Paperwork
Reduction Act. 2019.

8. EPA. Economic Analysis for the Proposed
Rule: Procedures for Review of CBI
Claims for the Identity of Chemicals on
the TSCA Inventory, 2019.

. TSCA Inventory Notification (Active-
Inactive) Requirements; Proposed Rule.
Federal Register, 82 FR 4255, January
13, 2017 (FRL-9956-28).

©

10. TSCA Chemical Data Reporting Revisions
and Small Manufacturer Definition
Update for Reporting and Recordkeeping
Requirements Under TSCA Section 8(a);
Proposed Rule. Federal Register, 84 FR
17692, April 25, 2019 (FRL—9982-16).

11. EPA. Small Entity Analysis Report for the
Final Rule: TSCA Inventory Notification
Requirements, 2017.

VI. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is a significant regulatory
action that was submitted to the Office
of Management and Budget (OMB) for
review under Executive Orders 12866
(58 FR 51735, October 4, 1993) and
13563 (76 FR 3821, January 21, 2011).
Any changes made in response to OMB
recommendations have been
documented in the docket for this action
as required by section 6(a)(3)(E) of
Executive Order 12866.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is expected to be subject
to the requirements for regulatory
actions specified in Executive Order
13771 (82 FR 9339, February 3, 2017).
EPA prepared an analysis of the
estimated costs and benefits associated
with this action (Ref. 5), which is
available in the docket and is
summarized in Unit LE.

C. Paperwork Reduction Act (PRA)

The information collection activities
in this supplemental proposed rule have
been submitted for approval to OMB
under the PRA, 44 U.S.C. 3501 et seq.
EPA prepared a supplement to the
Information Collection Request (ICR)
document that was submitted for the
2019 Proposed Rule, which has been
assigned EPA ICR No. 2594.02 and OMB
Control No. 2070—[New] (Ref. 6). The
information collection activities
contained in the Active-Inactive Rule
are approved by OMB under EPA ICR
No. 2565.01 and OMB Control No.
2070-0201 (Ref. 7). You can find a copy
of the ICRs in the docket for this rule,
and the incremental paperwork burden
is briefly summarized here.

The incremental reporting
requirements identified in this
supplemental proposed rule involve the
addition of two substantiation questions
that would provide EPA with
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information necessary to evaluate
confidentiality claims and determine

whether the claims qualify for
protection from disclosure. Since the

incremental burden impacts both ICRs,
the summary is presented in Table 2.

TABLE 2—INCREMENTAL PAPERWORK BURDEN ESTIMATES

EPA ICR NO. ...ccooeeeeeiieese e
OMB Control NO. .........cccccueviniiiiiniieeieseeeen
Rulemaking
ICR Activities
Respondents/affected entities

Respondent’s obligation to respond
Frequency of response
Estimated total number of respondents ..
Estimated burden per respondents
Estimated total burden
Estimated costs per respondent ....
Estimated total costs

2565.01
2070-0201
Active-Inactive Rule
Ongoing annual burden/cost (forward looking)
Persons who manufacture or process chem-
ical substances and submit a Form B with
chemical identity substantiation require-
ments.
Mandatory
On-occasion ....

0.4 hours per year ....
0.4 hours
$29
$29 per year

2594.02.

2070-[new].

2019 Proposed Rule.

One-time burden/cost.

Persons who manufacture or process chem-
ical substances and submit a Form A with
chemical identity substantiation require-
ments.

Mandatory.

Once per chemical.

275.

4 hours.

1,123 hours (one time).

$317.

$87,054.

Under the PRA, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The OMB control numbers are
displayed either by publication in the
Federal Register or by other appropriate
means, such as on the related collection
instrument or form, if applicable. The
display of OMB control numbers for
certain EPA regulations in 40 CFR is
consolidated in 40 CFR part 9.

Submit your comments on the
Agency’s need for this information, the
accuracy of the provided burden
estimates and any suggested methods
for minimizing respondent burden to
EPA using the docket identified at the
beginning of this supplemental
proposed rule. You may also send your
ICR-related comments to OMB’s Office
of Information and Regulatory Affairs
via email to OIRA_submission@
omb.eop.gov, Attention: Desk Officer for
EPA. Since OMB is required to make a
decision concerning the ICR between 30
and 60 days after receipt, OMB must
receive comments no later than
December 9, 2019. EPA will respond to
any ICR-related comments in the final
rule.

D. Regulatory Flexibility Act (RFA)

Pursuant to RFA section 605(b), 5
U.S.C. 601 et seq., I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. The small
entities subject to the requirements of
this supplemental proposed rule are
manufacturers (including importers)
and processors of chemical substances.
In this supplemental proposed rule,
impacts on these small entities are
evaluated qualitatively and with respect
to the two rules in which small entity
impacts are assessed in the small entity

analyses (SEAs) prepared for the Active-
Inactive Rule (Ref. 11) and for the 2019
Proposed Rule (Ref. 8). The estimated
incremental impact on small entities
associated with this supplemental
proposed rule are presented in the Cost
Memo (Ref. 5), which is in the public
docket for this action. In that analysis,
EPA explains how each component of
this supplemental proposed rule does
not have a significant economic impact
on a substantial number of small
entities, and moreover how the
combination of the components does
not have a significant economic impact
on a substantial number of small
entities.

In the small entity analysis (SEA) for
the NPRM for this proposed rule, EPA
found that no small entities from
Groups (2) and (3) would experience an
impact of greater than 1% of revenues.
The same respondents are considered
for Groups (2) and (3) for this
component of this SNPRM, but at a
much lower average incremental cost
per respondent. Therefore, the same
conclusion from that SEA applies to the
corresponding small entities in Groups
(2) and (3) potentially affected by this
SNPRM.

In the SEA for the Active-Inactive
rule, the most burdensome average unit
compliance cost selected for assessment
was associated with manufacturers
(including importers) submitting Form
As in the start-up reporting period. The
small entities in Group (1) for this
SNPRM are drawn from Form A
submitters identified in the Active-
Inactive rule. Using that reporting group
as a basis, EPA found in that SEA that
no small entities would experience an
impact of greater than 1% of revenues.
The Group (1) small entities for this
component of the SNPRM represent a
subset, and therefore lower number of
small entities than evaluated in the most

affected group in that SEA. Moreover,
EPA reasonably assumes for purposes of
this SNPRM SEA that the small entity
impacts for this component of this
SNPRM associated with Group (1)
respondents involve a similar impacts
distribution as for the Active-Inactive
Form A start-up reporters. Given these
considerations and additionally the
much lower average incremental cost
per respondent in this SNPRM
compared to the Active-Inactive rule
Form A start-up reporters, the
conclusion from the Active-Inactive rule
SEA applies to the corresponding small
entities in Group (1) potentially affected
by this SNPRM.

Similarly, small entities submitting a
Form B under the Active-Inactive rule
would incur a much lower average
incremental cost per respondent than in
the Active-Inactive rule’s SEA, and
therefore the conclusion from the
Active-Inactive rule SEA applies to the
corresponding small entities potentially
affected by this SNPRM.

Considering impacts on small
businesses from the components
presented in this unit, the information
from each component is combined to
support the conclusion that the overall
impact of this action is minimal and
would have no significant economic
impact on a substantial number of small
entities.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain an
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action is not expected
to impose enforceable duty on any state,
local or tribal governments, and the
requirements imposed on the private
sector are not expected to result in
annual expenditures of $100 million or
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more for the private sector. As such,
EPA has determined that the
requirements of UMRA sections 202,
203, 204, or 205 do not apply to this
action.

F. Executive Order 13132: Federalism

This action does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999). It will not have substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). It will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes. Thus,
E.O. 13175 does not apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997), as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of Executive Order
13045 has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

L. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “‘significant
energy action” as defined in Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not likely to have a
significant adverse effect on energy
supply, distribution, or use.

J. National Technology Transfer and
Advancement Act (NTTAA)

Since this action does not involve any
technical standards, NTTAA section
12(d), 15 U.S.C. 272 note, does not
apply to this action.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898 (59 FR 7629,
February 16, 1994), because it does not
establish an environmental health or
safety standard. This action establishes
an information requirement and does
not affect the level of protection
provided to human health or the
environment.

List of Subjects in 40 CFR Part 710

Environmental Protection, Chemicals,
Confidential Business Information,
Hazardous substances, Reporting and
Recordkeeping Requirements.

Dated: October 24, 2019.
Andrew R. Wheeler,
Administrator.

Therefore, it is proposed that 40 CFR
chapter I, part 710, subpart B be
amended and 40 CFR chapter I, part
710, subpart C, as proposed to be added
at 84 FR 16833 (April 23, 2019), be
amended as follows:

PART 710—COMPILATION OF THE
TSCA CHEMICAL SUBSTANCE
INVENTORY

m 1. The authority citation for part 710
continues to read as follows:

Authority: 15 U.S.C. 2607(a) and (b).

Subpart B—Commercial Activity
Notification

m 2. Amend § 710.37 by adding
paragraph (a)(2)(i), and revising
paragraph (c)(2) to read as follows:

§710.37 Confidentiality claims.

(a] * * %

(2] * % %

(i) Persons who submitted the
information described in paragraph
(a)(2) of this section before [EFFECTIVE
DATE OF THE FINAL RULE] must
submit answers to the questions in
paragraphs (c)(2)(ii) and (iii) of this
section not later than [DATE 30
CALENDAR DAYS AFTER EFFECTIVE
DATE OF THE FINAL RULE].

(i) [Reserved].

(C] * * %

(2) Substantiation for confidentiality
claims for chemical identity. (i) Is the
confidential chemical substance
publicly known to have ever been
offered for commercial distribution in
the United States? If you answered yes,
explain why the information should be
treated as confidential.

(ii) Does this particular chemical
substance leave the site of manufacture
or processing in any form, e.g., as
product, effluent, emission? If so, what
measures have been taken to guard
against the discovery of its identity?

(iii) If the chemical substance leaves
the site in a product that is available to
the public or your competitors, can the
chemical substance be identified by
analysis of the product?

* * * * *

Subpart C—Review Plan

m 3. Amend § 710.43(b), as proposed to
be added at 84 FR 16833 (April 23,
2019), by revising paragraph (b)(1) and
paragraph (b)(2) introductory text to
read as follows:

§710.43 Persons subject to substantiation
requirement.
* * * * *

(b) Exemptions. (1) Any person who
completed the voluntary substantiation
process set forth in § 710.37(a)(1) is
exempt from the substantiation
requirement of this subpart pertaining to
the submission of answers to the
questions in § 710.37(c)(1) and (2)(i). All
remaining requirements of § 710.45
must be met in accordance with the
deadline specified in § 710.47(a),
including the requirement to submit
answers to the questions in
710.37(c)(2)(ii) and (iii), signed and
dated by an authorized official, and to
complete the certification statement in
§710.37(e).

(2) A person who has previously
substantiated the confidentiality claim
for a specific chemical identity that the
person requested to maintain in a Notice
of Activity Form A, by submitting
information that is responsive to all
questions in § 710.37(c)(1) and (2), is
exempt from the substantiation
requirement of this subpart if both of the

following conditions are met:
* * * * *

m 4. Revise § 710.47(a), as proposed to
be added at 84 FR 16833 (April 23,
2019), to read as follows:

§710.47 When to submit substantiation or
information on previous substantiation.

(a) All persons required to
substantiate a confidentiality claim
pursuant to § 710.43(a) or (b)(1) must
submit their substantiation not later
than [DATE 90 CALENDAR DAYS
AFTER THE EFFECTIVE DATE OF THE
FINAL RULE].

[FR Doc. 201923714 Filed 11-7-19; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R8-ES—2015-0139;
4500090022]

Endangered and Threatened Wildlife
and Plants; 12-Month Finding for the
California Spotted Owl

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notification of 12-month
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12-month finding on petitions to list the
California spotted owl (Strix
occidentalis occidentalis) as an
endangered or threatened species under
the Endangered Species Act of 1973, as
amended (Act). After a thorough review
of the best available scientific and
commercial information, we find that it
is not warranted at this time to list the
California spotted owl. However, we ask
the public to submit to us at any time
any new information relevant to the
status of the subspecies or its habitat.

DATES: The finding in this document
was made on November 8, 2019.

ADDRESSES: A detailed description of
the basis for this finding is available on
the internet at http://
www.regulations.gov under docket
number FWS-R8-ES-2015-0139.
Supporting information used to
prepare this finding is available for
public inspection, by appointment,
during normal business hours, by
contacting the person specified under
FOR FURTHER INFORMATION CONTACT.
Please submit any new information,
materials, comments, or questions
concerning this finding to the person
specified under FOR FURTHER
INFORMATION CONTACT.
FOR FURTHER INFORMATION CONTACT: Josh
Hull, telephone: 916-414-6742, email:
josh_hull@fws.gov. If you use a
telecommunications device for the deaf
(TDD), please call the Federal Relay
Service at 800—-877-8339.

SUPPLEMENTARY INFORMATION:

Background

Under section 4(b)(3)(B) of the Act (16
U.S.C. 1531 et seq.), we are required to
make a finding whether or not a
petitioned action is warranted within 12
months after receiving any petition for
which we have determined contained
substantial scientific or commercial
information indicating that the
petitioned action may be warranted

(““12-month finding”). We must make a
finding that the petitioned action is: (1)
Not warranted; (2) warranted; or (3)
warranted but precluded. “Warranted
but precluded’”” means that (a) the
petitioned action is warranted, but the
immediate proposal of a regulation
implementing the petitioned action is
precluded by other pending proposals to
determine whether species are
endangered or threatened species, and
(b) expeditious progress is being made
to add qualified species to the Lists of
Endangered and Threatened Wildlife
and Plants (Lists) and to remove from
the Lists species for which the
protections of the Act are no longer
necessary. Section 4(b)(3)(C) of the Act
requires that we treat a petition for
which the requested action is found to
be warranted but precluded as though
resubmitted on the date of such finding,
that is, requiring that a subsequent
finding be made within 12 months of
that date. We must publish these 12-
month findings in the Federal Register.

Summary of Information Pertaining to
the Five Factors

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations at
part 424 of title 50 of the Code of
Federal Regulations (50 CFR part 424)
set forth procedures for adding species
to, removing species from, or
reclassifying species on the Lists. The
Act defines “endangered species” as
any species that is in danger of
extinction throughout all or a significant
portion of its range (16 U.S.C. 1532(6)),
and ‘“‘threatened species” as any species
that is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range (16 U.S.C. 1532(20)). Under
section 4(a)(1) of the Act, a species may
be determined to be an endangered
species or a threatened species because
of any of the following five factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In considering whether a species may
meet the definition of an endangered
species or a threatened species because
of any of the five factors, we must look
beyond the mere exposure of the species
to the threat to determine whether the
species responds to the threat in a way
that causes actual impacts to the
species. If there is exposure to a threat,

but no response, or only a positive
response, that threat does not cause a
species to meet the definition of an
endangered species or a threatened
species. If there is exposure and the
species responds negatively, we
determine whether that threat drives or
contributes to the risk of extinction of
the species such that the species
warrants listing as an endangered or
threatened species. The mere
identification of threats that could affect
a species negatively is not sufficient to
compel a finding that listing is or
remains warranted. For a species to be
listed or remain listed, we require
evidence that these threats are operative
threats to the species and its habitat,
either singly or in combination, to the
point that the species meets the
definition of an endangered or a
threatened species under the Act.

In conducting our evaluation of the
five factors provided in section 4(a)(1) of
the Act to determine whether the
California spotted owl (Strix
occidentalis occidentalis) meets the
definition of “endangered species” or
“threatened species,” we considered
and thoroughly evaluated the best
scientific and commercial information
available regarding the past, present,
and future threats. We reviewed the
petition, information available in our
files, and other available published and
unpublished information. This
evaluation may include information
from recognized experts; Federal, State,
and tribal governments; academic
institutions; foreign governments;
private entities; and other members of
the public.

The species assessment for the
California spotted owl contains more
detailed biological information, a
thorough analysis of the listing factors,
and an explanation of why we
determined that this subspecies does
not meet the definition of an
endangered species or a threatened
species. This supporting information
can be found on the internet at http://
www.regulations.gov under docket
number FWS-R8-ES-2015-0139. The
following is an informational summary
of the finding in this document.

Previous Federal Actions

For a detailed history of prior
petitions, listing actions, and litigation,
please see the 12-month finding
published on May 24, 2006 (71 FR
29886). Subsequent to that finding, the
Service was petitioned twice to list the
California spotted owl as endangered or
threatened with critical habitat under
the Act. The first petition was submitted
in December 2014, by the Wild Nature
Institute and John Muir Project of Earth
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Island Institute, and the second was
submitted in August 2015, by Sierra
Forest Legacy and Defenders of Wildlife.
On September 18, 2015, the Service
published a 90-day finding (80 FR
56423) that the petitions presented
substantial scientific or commercial
information indicating that listing may
be warranted for the California spotted
owl. On March 16, 2016, the Center for
Biological Diversity challenged the
Service’s failure to timely issue the 12-
month finding in response to the recent
petitions (CBD v. Jewell, et al., No. 1:16—
c¢v—00503-JDB (D.D.C.)). The parties
entered into a settlement agreement
whereby the Service committed to
submit a 12-month finding on California
spotted owl] to the Federal Register by
September 30, 2019. On May 2, 2019,
the court extended the deadline until
November 4, 2019, due to a previous
lapse in appropriations that stopped all
progress on the California spotted owl
petition finding for a period of time.
Summary of Finding

The California spotted owl is a
subspecies of spotted owl that occurs
throughout the Sierra Nevada mountain
range in California and Nevada; in
southern and coastal California in the
Coastal, Transverse, and Peninsular
mountain ranges; and in Sierra San
Pedro Martir in Baja California Norte,
Mexico.

In the Sierra Nevada range, a majority
of California spotted owls occur within
mid-elevation ponderosa pine, mixed-
conifer, white fir, and mixed-evergreen
forest types, with fewer owls occurring
in the lower elevation oak woodlands of
the western foothills. On the central
coast of California and in southern
California, California spotted owls are
found in riparian/hardwood forests and
woodlands, live oak/big cone fir forests,
and redwood/California laurel forests.
California spotted owls primarily prey
upon a variety of small- to medium-
sized mammals, such as northern flying
squirrels (Glaucomys sabrinus) and
woodrats (Neotoma spp.). California
spotted owls require multi-layered high
canopy cover, large trees, coarse woody
debris, forest heterogeneity, and nest
trees within a patch size large enough to
fulfill the needs of the owls and in a
particular pattern across the landscape.

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats to the California
spotted owl, and we evaluated all
relevant considerations under the five

listing factors, including any regulatory
mechanisms and conservation measures
addressing the identified threats. The
primary threats affecting the California
spotted owl’s status include large-scale,
high-severity fire; increased tree
mortality; drought; effects of climate
change; and the invasion of barred owls
into the California spotted owl’s range.
Many of these threats, such as wildfire
and increased tree mortality, have been
acting on the landscape for several
decades, yet over half of the Sierra
Nevada portion of the range is in
moderate or high condition, meaning
that populations in those areas are
currently likely to be able to persist
through a catastrophic event, and the
California spotted owl currently
demonstrates high representation and
moderate redundancy.

While some threats such as drought,
tree mortality, and effects of climate
change cannot be addressed by
conservation measures, existing
conservation measures and regulatory
mechanisms will help increase
resiliency so that the subspecies can
withstand future threats, particularly in
the northern Sierra Nevada portion of
the owl’s range. Specifically, measures
described in the 2004 Sierra Nevada
Forest Plan Amendment, the 2005
Southern California National Forest
Land Management Plans, and other
conservation measures will continue to
decrease the negative effects of
clearcutting and mechanical thinning.
They will benefit the California spotted
owl by maintaining high canopy cover
and large trees within owl territories.
Further, increased mechanical thinning
will help to reduce the risk of large-
scale high-severity fire on the
landscape. Though these forest plans
and conservation measures cannot fully
remove the risk of large-scale high-
severity fire, they are reducing the
overall potential for wildfires to become
the large-scale high-severity fires that
are particularly detrimental to California
spotted owl habitat. Additionally, the
Barred Owl Removal Project is currently
reducing the density of barred owls on
the landscape. Continued removal of
barred owls is expected to stem the
expansion of barred owl further into the
California spotted owl range.

Though the conditions of California
spotted owl habitat and populations are
expected to decline in some areas,
existing conservation measures and
regulatory mechanisms are expected to
continue and will reduce the effects of
threats to the owl such that the

California spotted owl will retain
sufficient redundancy, resiliency and
representation to allow it to persist into
the foreseeable future. Overall, the
threats are not affecting the subspecies
at such a level to cause it to be in danger
of extinction throughout all or a
significant portion of its range or to
become an endangered species in the
foreseeable future throughout all or a
significant portion of its range.

Therefore, we find that listing the
California spotted owl as an endangered
species or threatened species under the
Act is not warranted. A detailed
discussion of the basis for this finding
can be found in the California spotted
owl species assessment and other
supporting documents (see ADDRESSES,
above).

New Information

We request that you submit any new
information concerning the taxonomy
of, biology of, ecology of, status of, or
threats to the California spotted owl to
the person specified under FOR FURTHER
INFORMATION CONTACT, whenever it
becomes available. New information
will help us monitor this subspecies and
make appropriate decisions about its
conservation and status. We encourage
local agencies and stakeholders to
continue cooperative monitoring and
conservation efforts.

References Cited

The list of the references cited in the
petition finding is available on the
internet at http://www.regulations.gov
under docket number FWS-R8-ES—
2015-0139 and upon request from the
person specified under FOR FURTHER
INFORMATION CONTACT.
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The primary authors of this document
are the staff members of the Species
Assessment Team, Ecological Services
Program.

Authority

The authority for this action is section
4 of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.).

Dated: November 1, 2019.
Margaret E. Everson,

Principal Deputy Director, U.S. Fish and
Wildlife Service, Exercising the Authority of
the Director, U.S. Fish and Wildlife Service.

[FR Doc. 2019-24336 Filed 11-7-19; 8:45 am]
BILLING CODE 4333-15-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Flathead Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Flathead Resource
Advisory Committee (RAC) will meet in
Kalispell, Montana. The committee is
authorized under the Secure Rural
Schools and Community Self-
Determination Act (the Act) and
operates in compliance with the Federal
Advisory Committee Act. The purpose
of the committee is to improve
collaborative relationships and to
provide advice and recommendations to
the Forest Service concerning projects
and funding consistent with Title II of
the Act. RAC information can be found
at the following website: https://
www.fs.usda.gov/main/pts/home.
DATES: The meeting will be held on
Thursday, November 21, 2019, from
4:00 p.m. to 7:00 p.m.

All RAC meetings are subject to
cancellation. For status of the meeting
prior to attendance, please contact
Meghan Mulholland, RAC Coordinator,
by phone at 406—758-5252 or via email
at meghan.mulholland@usda.gov.
ADDRESSES: The meeting will be held at
the Flathead National Forest,
Supervisor’s Office, 650 Wolfpack Way,
Kalispell, Montana.

Written comments may be submitted
as described under SUPPLEMENTARY
INFORMATION. All comments, including
names and addresses when provided,
are placed in the record and are
available for public inspection and
copying. The public may inspect
comments received at the Flathead
National Forest, Supervisor’s Office.
Please call ahead at 406—758-5200 to
facilitate entry into the building.

FOR FURTHER INFORMATION CONTACT:
Meghan Mulholland, RAC Coordinator,

by phone at 406—-758-5252 or via email
at meghan.mulholland@usda.gov.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to: Discuss,
recommend, and approve the following:
e Total of 14 fee proposals

> 1 new fee site

> 13 fee increases
¢ 2 Campgrounds

Lindbergh Lake campground is the
only new fee proposal.
e Campgrounds

> 1 proposed fee increase to $13 per

night

> 1 proposed new fee site at $10 per

night
¢ 12 Cabin and lookout rentals
Lookouts and Cabins:

> 12 proposed fee increases ranging

from $50 to $70 per night.

In June 2016, the Secure Rural
Schools (SRS) Resource Advisory
Committee (RAC) charter enabled SRS
RACs to provide recommendations on
Forest Service recreation fee proposals;
if the designated units are not currently
coordinating with another active
Recreation RAC; the current charter
states that upon request of the
Designated Federal Officer (DFO), the
SRS RAC may make recommendations
regarding:

a. The implementation of a new
recreation fee at specific recreation fee
site;

b. The implementation of a fee
increase at an existing recreation fee;

c. The implementation or elimination
of noncommercial, individual special
recreation permit fees;

d. The elimination of a recreation fee;
and,

e. The expansion or limitation of the
recreation fee program.

The meeting is open to the public.
The agenda will include time for people
to make oral statements of three minutes
or less. Individuals wishing to make an
oral statement should request in writing
by Monday, November 18, 2019, to be
scheduled on the agenda. Anyone who
would like to bring related matters to
the attention of the committee may file
written statements with the committee
staff before or after the meeting. Written

comments and requests for time for oral
comments must be sent to Meghan
Mulholland, RAC Coordinator, 650
Wolfpack Way, Kalispell, MT 59901; by
email to meghan.mulholland@usda.gov,
or via facsimile to 406-758-5379.
Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpreting, assistive listening devices,
or other reasonable accommodation. For
access to the facility or proceedings,
please contact Meghan Mulholland,
RAC Coordinator, by phone at 406-758—
5252 or via email at
meghan.mulholland@usda.gov. All
reasonable accommodation requests are
managed on a case by case basis.

Dated: October 31, 2019.
Cikena Reid,
USDA Committee Management Officer.
[FR Doc. 2019-24413 Filed 11-7-19; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Forest Service
Yavapai Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Yavapai Resource
Advisory Committee (RAC) will meet in
Prescott, Arizona. The comm