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Presidential Documents

Title 3—

The President

Memorandum of October 11, 2019

Executive Orders 13836, 13837, and 13839

Memorandum for the Heads of Executive Departments and Agencies

On May 25, 2018, I signed three Executive Orders requiring executive depart-
ments and agencies (agencies) to negotiate collective bargaining agreements
that will reduce costs and promote government performance and account-
ability. These Executive Orders, Executive Order 13836 of May 25, 2018
(Developing Efficient, Effective, and Cost-Reducing Approaches to Federal
Sector Collective Bargaining), Executive Order 13837 of May 25, 2018 (Ensur-
ing Transparency, Accountability, and Efficiency in Taxpayer-Funded Union
Time Use), and Executive Order 13839 of May 25, 2018 (Promoting Account-
ability and Streamlining Removal Procedures Consistent with Merit System
Principles), were partially enjoined by the United States District Court for
the District of Columbia on August 25, 2018. The District Court’s injunction
barred enforcement of sections 5(a), 5(e), and 6 of Executive Order 13836,
sections 3(a), 4(a), and 4(b) of Executive Order 13837, and sections 3, 4(a),
and 4(c) of Executive Order 13839.

On July 16, 2019, the United States Court of Appeals for the District of
Columbia Circuit held that the District Court lacked jurisdiction and vacated
its judgment, and the Court of Appeals has now issued the mandate making
its judgment effective.

Provisions of the Executive Orders that had been subject to the District
Court’s injunction set presumptively reasonable goals that agencies must
pursue during bargaining; directed agencies to refuse to bargain over permis-
sive subjects of negotiation; and established Government-wide rules that
displace agencies’ duty to bargain with unions over contrary matters, regard-
less of whether the Federal Service Labor-Management Relations Statute
would otherwise require bargaining absent those rules. Sections 4(c)(ii) and
8(a) of Executive Order 13837 and section 8(b) of Executive Order 13839,
however, recognized agencies’ ability to comply with collective bargaining
agreements containing prohibited terms so long as such agreements were
effective on the date of the Executive Orders.

While the District Court’s injunction remained in effect, agencies retained
the ability to bargain over subjects covered by the enjoined provisions.
The Executive Orders, however, did not address collective bargaining agree-
ments entered into during this period. As a result, it is necessary to clarify
agencies’ obligations with respect to such collective bargaining agreements.

Agencies shall adhere to the terms of collective bargaining agreements exe-
cuted while the injunction was in effect. Agencies that remain engaged
in collective-bargaining negotiations, to the extent consistent with law, shall
comply with the terms of the Executive Orders. However, where, between
the date of the Executive Orders and the date of the Court of Appeals’s
mandate, the parties to collective bargaining negotiations have executed
an agreement to incorporate into a new collective bargaining agreement
specific terms prohibited by the Executive Orders, an agency may execute
the new collective bargaining agreement containing such terms, and terms
ancillary to those specific terms, notwithstanding the Executive Orders.
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[FR Doc. 2019-23021
Filed 10-18-19; 8:45 am]
Billing code 6325-39-P-P

To the extent it is necessary, this memorandum should be construed to
amend Executive Orders 13836, 13837, and 13839.

The Director of the Office of Personnel Management is hereby authorized
and directed to publish this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, October 11, 2019
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

7 CFR Part 1
RIN 0503-AA61

Departmental Freedom of Information
Act Regulations

AGENCY: Office of the Chief Information
Officer, USDA.

ACTION: Final rule.

SUMMARY: This rule revises the U.S.
Department of Agriculture (“USDA or
the Department”) Freedom of
Information Act (“FOIA”) regulations.
The revisions clarify and update
procedures for requesting information
from USDA, as well as procedures that
USDA follows in responding to requests
from the public. The revisions also
incorporate clarifications and updates
resulting from changes to the FOIA and
case law.

DATES: Effective Date: This final rule is
effective October 21, 2019.

FOR FURTHER INFORMATION CONTACT:
Alexis R. Graves, Departmental FOIA
Officer, Office of the Chief Information
Officer, United States Department of
Agriculture, 1400 Independence Avenue
SW, South Building, Room 4101,
Washington, DC 20250. You may also
contact the Departmental FOIA Officer
by phone at 202-690-3318 or
USDAFOIA@usda.gov.

SUPPLEMENTARY INFORMATION: On June
11, 2018, USDA proposed to revise its
regulations in order to incorporate
changes of the FOIA Improvement Act
of 2016 and the OPEN Government Act
of 2007, to streamline processing
procedures, and to incorporate the
template published by the Department
of Justice Office of Information Policy
(“Template”). The proposed regulations
were published in full and reflected
these substantive changes as well as a
renumbering and reorganization of
USDA'’s existing regulations. USDA also
removed language it identified as
obsolete, redundant, or inconsistent. In

keeping with the Department’s long-
standing commitment to provide
improved service by writing in plain
language, USDA also revised some of
the language to make it more clear,
understandable, and useful to our
requester community.

USDA invited public comment, and
after carefully considering the
submissions, has determined to
incorporate additional revisions. USDA
has also made minor clarifying and
numbering corrections, made updates to
reflect administrative and organizational
changes, and removed duplicative
language. USDA has also determined to
revise the proposed language in § 1.7 to
expand the component’s discretion to
determine whether to voluntarily
undertake the creation of new records.
Accordingly, this preamble addresses
significant changes to USDA’s existing
regulations and, where relevant,
addresses significant public comments.

In total, USDA received five public
submissions to its proposed rule. One
commenter expressed general support
for the proposed rule. The remaining
four submissions addressed a variety of
issues to include public reading rooms,
affirmative disclosures, fee provisions,
treatment of confidential business
information, and appeals. Collectively,
these comments afforded USDA an
opportunity to improve its final
regulations and to reconsider the
inclusion of language proposed for
deletion.

1. Comments on 1.2 (Public Reading
Rooms)

Two commenters raised concerns
with USDA'’s proposed regulations
concerning public reading rooms and
the affirmative disclosure requirements
of 5 U.S.C. 552(a)(2). Specifically, one
commenter asserted that the proposed
regulation fails to implement a process
to manage proactive disclosures for
records requested three or more times,
because it fails to provide adequate
guidance to components about when
and how to determine when records are
likely to become the subject of
subsequent requests, because it removes
existing guidance, and because it fails to
establish procedures to identify records
of public interest for disclosure in an
electronic format.

Another commenter raised general
concerns with USDA’s past and future
handling of public reading rooms,
including allegations that are the subject

of ongoing litigation. USDA declines to
address comments that extend beyond
the scope of the proposed regulations in
this forum. With regard to comments
about the proposed regulations, the
commenter stated that (i) the proposed
regulations should require all USDA
components to post indices of
frequently requested records with
certain functions and information,
pursuant to 552(a)(2)(D); (ii) USDA must
promptly promulgate implementing
regulations to provide ““a rational
approach to FOIA’s affirmative
disclosure mandate”’; (iii) the
regulations provide no clear mechanism
or guidance for submitting or processing
requests under 552(a)(2)(D); (iv) the
regulations eliminate existing guidance
for components to determine whether
records “‘are likely to become the subject
of requests for substantially the same
records” under 552(a)(2)(D)(ii)(I) and
that such guidance should be expanded;
(v) the regulations eliminate, without
explanation, existing language that
clarifies circumstances under which
components will make frequently
requested records available and what
records are required to be posted online
under 552(a)(2); (vi) USDA eliminates
existing requirements concerning
indices, handbooks, access to formal
adjudication proceedings, and an index
of information systems; (vii) USDA
should adopt and expand factors from
its existing regulations with regard to
552(a)(2)(D), e.g., USDA regulations
should require agencies to consider
“whether records fall into frequently
requested categories of information . . .
without regard to whether any
particular [ ] record has actually been
requested under (a)(3) of the statute”
and components should be required to
make a determination each time it
releases a record as to whether it is a
“frequently requested record”’; and (viii)
USDA regulations should clarify the
term ‘‘released’” under 552(a)(2)(D)(i) to
include “making the information
available online or by responding to a
FOIA request by referring the requester
to the agency’s website.”

After consideration of the public
comments, USDA has determined to
include language to assist components
in making online publication decisions
pursuant to 552(a)(2). Specifically,
USDA is keeping language from its
existing regulation that identifies the
types of records that are required to be
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published under 552(a)(2) and that
assists components in determining what
552(a)(3) FOIA-processed records are
“likely to become the subject of
subsequent requests for substantially the
same records.” USDA declines
proposals to expand certain language in
contravention of the FOIA statute.
Specifically, USDA disagrees with the
proposed expansion of 552(a)(2)(D) to
require components to consider
categories of records without regard to
whether any record has actually been
requested and released under 552(a)(3).
Such a suggestion is contrary to the
plain language of the FOIA
552(a)(2)(D)(i) which is limited to
records ‘‘that have been released to any
person under paragraph (3).” Similarly,
USDA disagrees with the comment that
USDA regulations should clarify the
term “‘released” to include “making the
information available online.” Such a
change would be contrary to the plain
language of the statute, which is limited
to certain FOIA-processed records that
have previously been released to a
person in response to a request under
(a)(3). With regard to the comment
concerning the indexing requirement of
552(a)(2), USDA notes that the
requirement is generally satisfied by
providing a distinct link to each
document that is posted. More
generally, beyond what is discussed
above, USDA believes it is not currently
necessary or appropriate to elaborate or
expand upon the reading room
requirements already set forth in the
statute with sufficient clarity and
precision.

2. Comments on 1.3 (Requirements for
Making a Records Request)

One commenter asserted that USDA’s
proposed regulations wrongfully delete
information regarding the titles and
addresses of relevant decision-making
officials. This same commenter also
contended that the proposed regulations
failed to assist the public in identifying
where records may be located. USDA
disagrees with these comments. As
explained in § 1.3(a) of the proposed
regulations, USDA maintains a
dedicated FOIA website containing
contact information for component
agencies and an online web portal for
submitting requests. In addition, § 1.3(a)
states that the public may submit
requests to the Departmental FOIA
Officer who will route them to the
component(s) believed most likely to
maintain the requested records.
Additional guidance about submitting
requests to USDA agencies is contained
in §1.3.

3. Comments on 1.8 (Requirements for
Processing Records Requests Seeking
Business Information)

On June 24, 2019, the Supreme Court
issued an opinion in Food Mktg. Inst. v.
Argus Leader Media, 139 S. Ct. 915
(2019), concerning FOIA Exemption 4
and the definition of the term
“confidential.” USDA has reviewed and
updated the language of § 1.8 based on
the Argus Leader opinion. The Argus
Leader opinion renders moot the
majority of comments received on §1.8.
For the reasons explained below, USDA
has determined to adopt the language of
the Template, subject to some
customizations for USDA.

One commenter submitted several
comments on § 1.8 and raised concerns
with USDA'’s proposed handling of
information which may be determined
to be confidential business information
within the meaning of Exemption 4. The
commenter objected to (i) USDA’s
proposal to hold in abeyance a FOIA
request until any “reverse FOIA”
lawsuits are fully resolved. The
commenter also argued that (ii) USDA
omits the former requirement that
business submitters explain item-by-
item why disclosure would cause
substantial harm to its competitive
position; (iii) USDA has attempted to
improperly codify a test established in
Critical Mass Energy Project v. Nuclear
Regulatory Commission, 975 F.2d 871
(D.C. Cir. 1982); and (iv) USDA fails to
establish a strict timeline for submission
of business submitter objections to
disclosure.

The USDA’s decision to adopt the
Template language and the Argus
Leader decision render moot comments
(i), (i1), (iii) and (iv).

4. Comments on 1.9 (Administrative
Appeals)

One commenter suggested that USDA
regulations improperly require that an
appeal be received within 90 days.
USDA accepts that comment and has
revised the regulations to state that
appeals must be postmarked or
transmitted by email no later than 90
calendar days from the date of the
adverse determination. This section is
also revised to include language
regarding engaging in dispute resolution
services provided by the Office of
Government Information Services
(“OGIS”). These revisions also
implement changes of the FOIA
Improvement Act of 2016.

5. Comments on 1.12 (Fees and Fee
Schedules)

Two commenters asserted that USDA
should not cite to Uniform Freedom of

Information Act Fee Schedule and
Guidelines (“OMB Fee Guidelines”’)
which are unreliable and no longer
authoritative. USDA has determined to
include references to the OMB Fee
Guidelines, consistent with the
Template. To the extent that the
guidelines conflict with the FOIA
statute, USDA acknowledges that the
statute would control. For this reason,
USDA declines to remove its citations.

One commenter objected to the
removal of the provision which allowed
the agency in its discretion to waive or
reduce fees regardless of whether the
requester had sought a waiver or
reduction. The commenter was
concerned about the potential negative
effect on unsophisticated requesters or
requesters who do not adequately
understand the requirement. USDA has
determined that it will help ensure the
equal treatment of requesters by
declining to include such language in
the revised regulations. Further, USDA’s
FOIA website provides guidance to all
requesters about things to consider
before submitting a FOIA request,
including fee waiver requests.

One commenter asserted that USDA
should eliminate the new provision
under which the agency will close a
request if advance payment is not
received within 20 working days. USDA
accepts this comment and has deleted
this new provision.

One commenter asserted USDA’s
proposed regulations improperly make
the fee waiver standard more stringent
by requiring an ‘“‘identifiable”” operation
of the government “with a connection
that is direct and clear, not remote or
attenuated.” Also, the commenter stated
that USDA’s proposed regulations
improperly require that the information
“must be meaningfully informative”
and that ““disclosure of information in
the public domain in either the same or
a substantially identical form would not
contribute such understanding.” USDA
declines to accept comments concerning
the fee waiver provision because it is
consistent with the FOIA statute and the
language comes from the Template.

One commenter suggested that USDA
has deviated from the six-factor test for
determining whether disclosure is in the
public interest for fee waiver purposes
and places the burden on the requester
exclusively to demonstrate there is no
commercial interest. USDA disagrees
with these comments. USDA’s updates
do not substantively change the analysis
but instead present the factors in a way
that is clearer to both components and
requesters. Rather than six factors, the
revised section establishes three factors
that address substantively the same
issues formerly set forth in six factors.
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Specifically, a requester should be
granted a fee waiver if the requested
information (1) sheds light on the
activities and operations of the
government; (2) is likely to contribute
significantly to public understanding of
those operations and activities; and (3)
is not primarily in the commercial
interest of the requester. This
streamlined description facilitates easier
understanding and application of the
statutory standard.

6. Comments on Appendix A (Fee
Schedule)

Two commenters asserted that the
proposed regulations included language
that was inconsistent with the OPEN
Government Act of 2007 which
amended the statutory definition of
representative of the news media to
eliminate the “organized and operated”
factor. USDA agrees with this comment
and revises App. A (2)(b)(4)(i)
accordingly.

One commenter asserted that USDA
should consider the nature of the
requester, not the nature of the request,
in determining eligibility for news
media fee category status. The
commenter further contended that,
while case-by-case inquiry may be
appropriate for new entities without a
track record, the FOIA focuses on the
requester not on the request for this
purpose. USDA’s proposed language is
consistent with the FOIA statute;
therefore USDA declines to accept this
comment.

One commenter suggested that USDA
should use a broader standard for
determining whether a product meets
the “distinct work” standard, to include
a “‘simple press release commenting on
records” or “editorial comment.” USDA
declines to accept this comment
proposing to articulate a broader
“distinct work” standard. USDA
disagrees that the language of the
proposed regulation is narrow and notes
that it is consistent with the statutory
definition and the Template.

One commenter suggested that USDA
should indicate that any examples of
news media entities in its regulations
are non-exhaustive, in order to
accommodate evolving news media
formats. USDA agrees with this
comment and added clarifying language
to make clear that the list of examples
is not exhaustive.

One commenter suggested that USDA
should clarify its regulations to make
clear that litigation itself is not strictly
a commercial activity because the
reference to litigation in the
“commercial requesters” definition
could adversely affect public interest
groups and nonprofits that engage in

litigation. USDA declines to accept this
comment. USDA considers fee
determinations on a case-by-case basis.

USDA also received a few comments
regarding the definition of an
educational institution. USDA agrees
with the comment that teachers and
students may qualify for reduced fees
and therefore has elected to revise its
definition accordingly.

One commenter suggested that the
proposed cost of authentication and
certification of records is exorbitant.
USDA accepts the comment regarding
the potential for increased costs for
authentication and certification of
records. Accordingly, USDA has
determined to use the language of the
existing regulations. Another comment
proposed that authentication and
certification services should be eligible
for fee waivers automatically if a fee
waiver is otherwise granted to the FOIA
requester or if the requester qualifies for
a fee waiver under the same conditions
as FOIA requests. USDA disagrees with
this proposal because those services are
outside of the FOIA and because of the
potential impact on processing times
and agency resources.

7. Miscellaneous Comments

One commenter asserted that the
proposed regulations eliminate any
discussion of the annual reports. USDA
prepares and posts online its reports in
accordance with the requirements of the
FOIA.

One commenter objected to the
elimination of language requiring USDA
components to provide requesters a date
by which the component expects to
issue a determination in the event that
the component misses a FOIA deadline.
USDA accepts this comment and has
added language from the Template.

One commenter suggested that USDA
include the foreseeable harm standard
in its regulations. USDA declines to
accept this comment as the foreseeable
harm standard is codified in the FOIA
statute.

One commenter asserted that USDA’s
proposed regulations eliminate a
provision concerning routing
misdirected requests outside of USDA.
USDA has elected to omit this language
because agency employees are not
necessarily familiar with the missions of
other federal agencies and such a
provision risks further delay by
misdirecting requests.

Executive Orders 12866 and 13771

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, 58 FR 51735 (Sept. 30,
1993), section 1(b), Principles of
Regulation, and Executive Order 13563,

76 FR 3821 (January 18, 2011),
Improving Regulation and Regulatory
Review. The rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866. Accordingly,
the rulemaking has not been reviewed
by the Office of Management and
Budget. This rule is not an Executive
Order 13771 regulatory action because
this rule is not significant under
Executive Order 12866. Pursuant to the
Congressional Review Act (5 U.S.C. 801
et seq.), the Office of Information and
Regulatory Affairs designated this rule
as not a major rule, as defined by 5
U.S.C. 804(2).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Regulatory Flexibility Act

USDA, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this regulation
and, by approving it, certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. Under the
FOIA, agencies may recover only the
direct costs of searching for, reviewing,
and duplicating the records processed
for requesters, and only for certain
classes of requesters and when
particular conditions are satisfied. Thus,
fees assessed by the USDA are nominal.

Small Business Regulatory Enforcement
Fairness Act of 1995

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (as amended), 5
U.S.C. 804. This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 7 CFR Part 1

Administrative practice and
procedure, Freedom of information act,
Confidential business information.
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m For the reasons stated in the preamble,
USDA amends 7 CFR part 1 by revising
subpart A to read as follows:

PART 1—ADMINISTRATIVE
REGULATIONS

Subpart A—Official Records

Sec

1 General Provisions

1.2 Public Reading Rooms

1.3 Requirements for Making a Records
Request

1.4 Requirements for Responding to
Records Requests

1.5 Responses to Records Requests

1.6 Timing of Responses to Perfected
Records Requests

1.7 Records Responsive to Records Requests

1.8 Requirements for Processing Records
Requests Seeking Business Information

1.9 Administrative Appeals

1.10 Authentication Under Departmental
Seal and Certification of Records

1.11 Preservation of Records

1.12 Fees and Fee Schedule

Appendix A to Subpart A of Part 1—Fee
Schedule

Authority: 5 U.S.C. 301, 552; 31 U.S.C.
9701; and 7 CFR 2.28(a).

Subpart A—Official Records

§1.1 General provisions.

(a) This subpart contains the rules
that the United States Department of
Agriculture (USDA) and its components
follow in processing requests for records
under the Freedom of Information Act
(FOIA), 5 U.S.C. 552. These rules should
be read together with the FOIA, which
provides additional information about
access to records maintained by the
USDA. Requests made by individuals
for records about themselves under the
Privacy Act of 1974, 5 U.S.C. 552a, and
7 CFR Subpart G are also processed
under this subpart.

(b) The terms “component” or
“components’ are used throughout this
subpart and in appendix A of this
subpart to include both USDA program
agencies and staff offices.

(c) Unless otherwise stated, references
to number of days indicates business
days, excluding Saturdays, Sundays,
and legal holidays.

(d) Supplemental regulations for
FOIA requests and appeals relating to
records of USDA’s Office of Inspector
General are set forth in 7 CFR part 2620.

§1.2 Public reading rooms.

(a) Components within the USDA
maintain public reading rooms
containing the records that the FOIA
requires to be made regularly available
for public inspection in an electronic
format. Each component is responsible
for determining which of its records are
required to be made publicly available,

as well as identifying additional records
of interest to the public that are
appropriate for public disclosure, and
for posting and indexing such records.
Each component shall ensure that its
reading room and indices are reviewed
and updated on an ongoing basis.

(b) A link to USDA Electronic Reading
Rooms can be found on the USDA
public FOIA website.

(c) In accordance with 5 U.S.C.
552(a)(2), each component within the
Department shall make the following
materials available for public inspection
and copying (unless they are promptly
published and copies offered for sale):

(1) Final opinions, including
concurring and dissenting opinions, as
well as orders, made in the adjudication
of cases;

(2) Those statements of policy and
interpretation which have been adopted
by the agency and are not published in
the Federal Register;

(3) Administrative staff manuals and
instructions to staff that affect a member
of the public;

(4) Copies of all records, regardless of
form or format, which have been
released to a person pursuant to a FOIA
request under 5 U.S.C. 552(a)(3), and
have been requested three or more
times; and

(5) Copies of all records, regardless of
form or format, which have been
released to a person pursuant to a FOIA
request under 5 U.S.C. 552(a)(3), and
which because of the nature of their
subject matter, have become or are
likely to become the subject of
subsequent requests for substantially the
same records. Components shall decide
on a case by case basis whether records
meet these requirements, based on the
following factors:

(i) Previous experience with similar
records;

(ii) The particular characteristics of
the records involved, including their
nature and the type of information
contained in them; and

(iii) The identity and number of
requesters and whether there is
widespread media, historical, academic,
or commercial interest in the records.

§1.3 Requirements for making a records
request.

(a) Where and how to submit a
request. (1) A requester may submit a
request in writing and address the
request to the designated component
within the USDA that maintains the
records requested. The Departmental
FOIA Officer will maintain a list of
contact information for component
FOIA offices and make this list available
on the USDA public FOIA website.
Filing a FOIA request directly with the

component that maintains the records
will facilitate the processing of the
request. If responsive records are likely
to reside within more than one USDA
component, the requester should submit
the request to the USDA Departmental
FOIA office.

(2) Alternatively, a requester may
submit a request electronically via
USDA'’s online web portal or via the
National FOIA portal. USDA
components also accept requests
submitted to the email addresses of
component FOIA offices as listed on the
USDA public FOIA website.

(3) If a requester cannot determine
where within the USDA to send a
request, he or she should consult the
USDA public FOIA website to
determine where the records might be
maintained. Alternatively, he or she
may send the request to the
Departmental FOIA Officer, who will
route the request to the component(s)
believed most likely to maintain the
records requested.

(4) To facilitate the processing of a
request, a requester should place the
phrase “FOIA REQUEST” in capital
letters on the front of their envelope, the
cover sheet of their facsimile
transmittal, or the subject line of their
email.

(b) What to include in a request. (1)
A requester seeking access to USDA
records should provide sufficient
information about himself or herself to
enable components to resolve, in a
timely manner, any issues that might
arise as to the subject and scope of the
request, and to deliver the response and,
if appropriate, any records released in
response to the request. Generally, this
includes the name of the requester,
name of the institution on whose behalf
the request is being made, a phone
number at which the requester might be
contacted, an email address and/or
postal mailing address, and a statement
indicating willingness to pay any
applicable processing fees.

(2) A requester seeking access to
USDA records must also provide a
reasonable description of the records
requested, as discussed in paragraph
(c)(1) of this section.

(3) A requester who is making a
request for records about himself or
herself may receive greater access if the
request is accompanied by a signed
declaration of identity that is either
notarized or includes a penalty of
perjury statement pursuant to 28 U.S.C.
1746.

(4) Where a request for records
pertains to another individual, a
requester may receive greater access by
submitting either a notarized
authorization signed by that individual
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or a declaration made in compliance
with the requirements set forth in 28
U.S.C. 1746 by that individual
authorizing disclosure of the records to
the requester, or by submitting proof
that the individual is deceased. As an
exercise of administrative discretion,
the component can require a requester
to supply additional information if
necessary, in order to verify that a
particular individual has consented to
disclosure.

(c) How to describe the requested
records. (1) A FOIA request must
reasonably describe the requested
records. This means a request must be
described in such a way as to enable
component personnel familiar with the
subject of the request to locate them
with reasonable effort. In general,
requesters should include as much
detail as possible about the specific
records or types of records that they are
seeking. To the extent possible, supply
specific information regarding dates,
titles, names of individuals, names of
offices, locations, names of agencies or
other organizations, and contract or
grant numbers that may help in
identifying the records requested. If the
request relates to pending litigation, the
requester should identify the court and
its location in addition to a case
number.

(2) If a component determines that a
request is incomplete, or that it does not
reasonably describe the records sought,
the component will inform the requester
of this fact and advise as to what
additional information is needed or why
the request is otherwise insufficient.

§1.4 Requirements for responding to
records requests.

(a) In general. Except for the instances
described in paragraphs (c) and (d) of
this section, the component that first
receives a request for a record is
responsible for responding to or
referring the request.

(b) Authority to grant or deny
requests. The head of a component or
his or her designee is authorized to
grant or to deny any requests for records
originating with or maintained by that
component.

(c) Handling of misdirected requests.
When a component’s FOIA office
receives and determines that a request
was misdirected within the
Department’s components or should be
directed to additional Department
component(s), the receiving
component’s FOIA office will route the
request to the FOIA office of the proper
component(s).

(d) Coordination of requests involving
multiple components. When a
component becomes aware that a

requester has sent a request for records
to multiple USDA components, the
component will notify the Departmental
FOIA Officer to determine if some form
of coordination is warranted.

(e) Consultations and referrals in the
process of records review. (1)
Consultation. When records originated
with the component processing the
request but contain within them
information of interest to another USDA
component or other Federal
Government office, the component
processing the request should consult
with that other entity prior to making a
release determination.

(2) Referral. When the component
processing the request believes that
another USDA component or Federal
Government office is best able to
determine whether to disclose the
record, the component typically should
refer the responsibility for responding to
the request regarding that record to that
USDA component or Federal
Government office. Ordinarily, the
component or agency that originated the
record is presumed to be the best able
to make the disclosure determination.
However, if the component processing
the request and the originating
component or agency jointly agree that
the former is in the best position to
respond regarding the record, then the
record may be handled as a
consultation.

(3) Coordination. The standard
referral procedure is not appropriate
where disclosure of the identity of the
component or agency to which the
referral would be made could harm an
interest protected by an applicable
exemption, such as the exemptions that
protect personal privacy or national
security interests. For example, if a non-
law enforcement component or agency
responding to a request for records on
a living third party locates within its
files records originating with a law
enforcement component or agency, and
if the existence of that law enforcement
interest in the third party was not
publicly known, then to disclose that
law enforcement interest could cause an
unwarranted invasion of the personal
privacy of the third party. Similarly, if
a component or agency locates within
its file’s material originating with an
Intelligence Community agency, and the
involvement of that agency in the matter
is classified and not publicly
acknowledged, then to disclose or give
attribution to the involvement of that
Intelligence Community agency could
cause national security harms. In such
instances, in order to avoid harm to an
interest protected by an applicable
exemption, the component that received
the request should coordinate with the

originating component or agency to seek
its views on the disclosability of the
record. The release determination for
the record that is the subject of the
coordination should then be conveyed
to the requester by the component that
originally received the request.

§1.5 Responses to records requests.

(a) In general. Components should, to
the extent practicable, communicate
with requesters having access to the
internet by electronic means, such as
email, in lieu of first-class U.S. mail.

(b) Acknowledgements of requests. On
receipt of a request, the processing
component will send an
acknowledgement to the requester and
provide an assigned request tracking
number for further reference.
Components should include in the
acknowledgement a brief description of
the records sought, or attach a copy of
the request, to allow requesters to more
easily keep track of their requests.

(c) Grants of requests. When a
component makes a determination to
grant a request in whole or in part, it
will notify the requester in writing. The
component will also inform the
requester of any fees charged, pursuant
to § 1.12, in the processing of the
request. Except in instances where
advance payment of fees is required,
components may issue bills for fees
charged at the same time that they issue
a determination. The component will
include a statement advising the
requester that he or she has the right to
seek dispute resolution services from
the component’s FOIA Public Liaison.

(d) Specifying the format of records.
Generally, requesters may specify the
preferred form or format (including
electronic formats) for the records
sought. Components will accommodate
the request if the records are readily
reproducible in that form or format.

(e) Exemptions and discretionary
release. All component records, except
those specifically exempted from
mandatory disclosure by one or more
provisions of 5 U.S.C. 552(a) and (b),
will be made available to any person
submitting a records request under this
subpart. Components are authorized, in
their sole discretion, to make
discretionary releases of their records
when such releases are not otherwise
specifically prohibited by Executive
Order, statute, or regulation.

(f) Reasonable segregation of records.
If a requested record contains portions
that are exempt from mandatory
disclosure and other portions that are
not exempt, the processing component
will ensure that all reasonably
segregable nonexempt portions are
disclosed, and that all exempt portions
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are identified according to the specific
exemption(s) that are applicable.

(g) Adverse determinations of
requests. A component making an
adverse determination denying a request
in any respect will notify the requester
of that determination in writing. The
written communication to the requester
will include the name and title of the
person responsible for the adverse
determination, if other than the official
signing the letter; a brief statement of
the reason(s) for the determination,
including any exemption(s) applied in
denying the request; an estimate of the
volume of records or information
withheld, such as the number of pages
or some other reasonable form of
estimation; a statement that the
determination may be appealed,
followed by a description of the
requirements to file an appeal; and a
statement advising the requester that he
or she has the right to seek dispute
resolution services from the
component’s FOIA Public Liaison or the
Office of Government Information
Services (“‘OGIS”). An adverse
determination includes:

(1) A determination to withhold any
requested record in whole or in part;

(2) A determination that a requested
record does not exist or cannot be
found, when no responsive records are
located and released;

(3) A determination that a record is
not readily reproducible in the format
sought by the requester;

(4) A determination on any disputed
fee matter; or

(5) A denial of a request for expedited
treatment.

(h) Upon request, the component will
provide an estimated date by which the
agency expects to provide a response to
the requester. If a request involves a
voluminous amount of material, or
searches in multiple locations, the
component may provide interim
responses, releasing the records on a
rolling basis.

§1.6 Timing of responses to perfected
records requests.

(a) In general. Components ordinarily
will respond to requests according to
their order of receipt. In instances
involving misdirected requests that are
re-routed pursuant to § 1.4(c), the
response time will commence on the
date that the request is received by the
proper component’s office that is
designated to receive requests, but in
any event not later than 10-working
days after the request is first received by
any component’s office that is
designated to receive requests.

(b) Response time for responding to
requests. Components ordinarily will

inform requesters of their determination
concerning requests within 20 working
days of the date of receipt of the
requests, plus any extension authorized
by paragraph (d) of this section.

(c) Multitrack processing and how it
affects requests. All components must
designate a specific track for requests
that are granted expedited processing in
accordance with the standards set forth
in paragraph (f) of this section. A
component also may designate
additional processing tracks that
distinguish between simple and more
complex requests based on the
estimated amount of work or time
needed to process the request. Among
the factors a component may consider
are the number of pages involved in
processing the request and the need for
consultations or referrals. Upon request,
components will advise requesters of
the track into which their request falls
and, when appropriate, will offer the
requesters an opportunity to narrow
their request so that it can be placed in
a different processing track in order to
decrease the processing time.

(d) Circumstances for extending the
response time. Whenever the
component cannot meet the statutory
time limit for processing a request
because of “unusual circumstances,” as
defined in the FOIA, and the component
extends the time limit on that basis, the
component must, before expiration of
the 20-day period to respond, notify the
requester in writing of the unusual
circumstances involved and of the date
by which the component estimates
processing of the request will be
completed. Where the extension
exceeds 10 working days, the
component must, as described by the
FOIA, provide the requester with an
opportunity to modify the request or
arrange an alternative time period for
processing the original or modified
request. The component must make
available its designated FOIA contact or
its FOIA Public Liaison for this purpose.
The component also must alert
requesters to the availability of the OGIS
to provide dispute resolution services.

(e) Procedures for requesting
expedited processing. A requester who
seeks expedited processing must submit
a statement, certified to be true and
correct to the best of that person’s
knowledge and belief, explaining in
detail the basis for requesting expedited
processing.

(1) Requests and appeals will be
processed on an expedited basis
whenever it is determined by the
component that they involve:

(i) Circumstances in which the lack of
expedited processing could reasonably
be expected to pose an imminent threat

to the life or physical safety of an
individual; or

(ii) An urgency to inform the public
about an actual or alleged federal
government activity, if made by a
person who is primarily engaged in
disseminating information.

(2) Requests for expedited processing
may be made at any time. Requests
based on paragraphs (e)(1)(i) or (ii) of
this section must be submitted to the
component that maintains the records
requested. Components receiving
requests for expedited processing will
decide whether to grant them within 10
calendar days of their receipt of these
requests and will notify the requesters
accordingly. If a request for expedited
treatment is granted, the request or
appeal will be given priority, placed in
the processing track for expedited
requests or appeals, and will be
processed as soon as practicable. If a
request for expedited processing is
denied, any appeal of that decision will
be acted on expeditiously.

§1.7 Records responsive to records
requests.

(a) In determining which records are
responsive to a request, a component
ordinarily will include only records in
its possession as of the date that the
component begins its search.

(b) A component is not required to
create a new record in order to fulfill a
request for records. The FOIA does not
require agencies to do research, to
analyze data, or to answer written
questions in response to a request.

(c) Creation of records may be
undertaken voluntarily.

(d) A component will provide a
record in the format specified by a
requester, if the record is readily
reproducible by the component in the
format requested.

§1.8 Requirements for processing records
requests seeking business information.

(a) In general. Each component is
responsible for making the final
determination with regard to the
disclosure or nondisclosure of business
information in records submitted by an
outside entity.

(b) Definitions. For purposes of this
section:

(1) Confidential commercial
information means commercial or
financial information obtained by the
USDA from a submitter that may be
protected from disclosure under
Exemption 4 of the FOIA, 5 U.S.C.
552(b)(4).

(2) Submitter means any person or
entity, including a corporation, State, or
foreign government, or Tribe, but not
including another Federal Government
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entity, that provides confidential
commercial information, either directly
or indirectly, to the Federal
Government.

(c) Designation of confidential
commercial information. A submitter of
confidential commercial information
must use good-faith efforts to designate
by appropriate markings, at the time of
submission, any portion of its
submission that it considers to be
protected from disclosure under
Exemption 4. These designations expire
10 years after the date of the submission
unless the submitter requests and
provides justification for a longer
designation period.

(d) When notice to the submitter is
required. (1) The component must
promptly provide written notice to the
submitter of confidential commercial
information whenever records
containing such information are
requested under the FOIA if the
component determines that it may be
required to disclose the records,
provided:

(i) The requested information has
been designated in good faith by the
submitter as information considered
protected from disclosure under
Exemption 4; or

(ii) The component has a reason to
believe that the requested information
may be protected from disclosure under
Exemption 4 but has not yet determined
whether the information is protected
from disclosure.

(2) The notice must either describe
the commercial information requested
or include a copy of the requested
records or portions of records
containing the information. In cases
involving a voluminous number of
submitters, the component may post or
publish a notice in a place or manner
reasonably likely to inform the
submitters of the proposed disclosure,
instead of sending individual
notifications.

(e) Exceptions to submitter notice
requirements. The notice requirements
of this section do not apply if:

(1) The component determines that
the information is exempt under the
FOIA and therefore will not be
disclosed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with the requirements of
Executive Order 12,600.

(4) The designation made by the
submitter under paragraph (c) of this
section appears obviously frivolous. In
such case, the component must give the

submitter written notice of any final
decision to disclose the information
within a reasonable number of days
prior to a specified disclosure date.

(f) Submitter’s opportunity to object to
disclosure. (1) The component must
specify a reasonable time period within
which the submitter must respond to
the notice referenced in paragraph (d) of
this section.

(2) If a submitter objects to disclosure
of any portion of the records, the
submitter must provide the component
with a detailed written statement that
specifies all grounds for withholding the
particular information. The submitter
must show why the information is a
trade secret or commercial or financial
information that is privileged or
confidential.

(3) A submitter who fails to respond
within the time period specified in the
notice will be considered to have no
objection to disclosure of the
information. The component is not
required to consider any information
received after the date of any disclosure
decision. Any information provided by
a submitter under this subpart may itself
be subject to disclosure under the FOIA.

(g) Notice of intent to disclose over
submitter’s objection. If a component
decides to disclose confidential
commercial information over the
objection of a submitter, the component
will give the submitter written notice,
which will include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure
objections was not sustained;

(2) A description of the information to
be disclosed or copies of the records as
the component intends to release them;
and

(3) A disclosure date subsequent to
the notice.

(h) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of confidential
commercial information, the component
will promptly notify the submitter.

(i) Corresponding notice to requester.
The component must notify the
requester whenever it provides the
submitter with notice and an
opportunity to object to disclosure;
whenever it notifies the submitter of its
intent to disclose the requested
information; and whenever a submitter
files a lawsuit to prevent the disclosure
of the information.

§1.9 Administrative appeals.

(a) Appeals of adverse
determinations. If a requester is
dissatisfied with a component’s
response to his or her request, the
requester may submit a written appeal
of that component’s adverse

determination denying the request in
any respect.

(b) Deadline for submitting an appeal.
Requesters must make the appeal in
writing. To be considered timely, the
appeal must be postmarked, or in the
case of electronic submissions
transmitted, within 90 calendar days of
the date of the adverse determination.
Components adjudicating appeals will
issue a decision on an appeal, within
20-working days of its date of receipt,
plus any extension authorized by
§1.6(d).

(c) Appeals officials. Each component
will provide for review of appeals by an
official different from the official who
made the initial determination(s).

(d) Components’ responses to
appeals. The decision on an appeal will
be made in writing.

(1) If the component grants the appeal
in part or in whole, it will inform the
requester of any conditions surrounding
the granting of the request (e.g.,
payment of fees). If the component
grants only a portion of the appeal, it
will treat the portion not granted as a
denial.

(2) If the component denies the
appeal, either in part or in whole, it will
inform the requester of that decision
and of the following:

(i) The reasons for denial, including
any FOIA exemptions asserted;

(ii) The name and title or position of
each official responsible for denial of
the appeal;

(iii) The availability of mediation
services offered by the OGIS of the
National Archives and Records
Administration as a non-exclusive
alternative to litigation; and

(iv) The right to judicial review of the
denial in accordance with 5 U.S.C.
552(a)(4)(B).

(e) Legal sufficiency review of an
appeal. If a component makes the
determination to deny an appeal in part
or whole, that component will send a
copy of all records to the Assistant
General Counsel, General Law and
Research Division, that the Office of the
General Counsel (“OGC”’) would need to
examine to provide a legal sufficiency
review of the component’s decision.

(1) Frequently, these records will
include a copy of the unredacted
records requested, a copy of the records
marked to indicate information the
component proposes to withhold, all
correspondence relating to the request,
and a proposed determination letter.
When the volume of records is so large
as to make sending a copy
impracticable, the component will
enclose an informative summary and
representative sample of those records.
The component will not deny an appeal
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until it receives concurrence from the
Assistant General Counsel.

(2) With regard to appeals involving
records of OIG, the records in question
will be referred to the OIG Office of
Counsel, which will coordinate all
necessary reviews.

(f) Submission of an appeal before
judicial review. Before seeking review
by a court of a component’s adverse
determination, a requester generally
must first submit a timely
administrative appeal.

§1.10 Authentication under Departmental
Seal and certification of records.

(a) In general. Requests seeking either
authenticated or certified copies of
records will generally be processed
under the FOIA. FOIA search, review,
and duplication fees, where applicable,
may also apply. However, because the
costs for authenticated and certified
copies are outside of the FOIA, the
provisions of § 1.12 that call for the
automatic waiver of FOIA fees under
$25.00 do not apply.

(b) Authentication of records. (1)
Authentication provides confirmation
by a USDA officer that a certified copy
of a record is what it purports to be, an
accurate duplicate of the original record.

(2) When a request is received for an
authenticated copy of a record that the
component determines may be made
available, under the FOIA, each
component will send an authentic (i.e.,
correct) copy of the record to the
Assistant General Counsel in the OGC
Division responsible for the applicable
component program or other designee of
the Secretary of Agriculture. The
Assistant General Counsel for the
applicable component program or other
designee of the Secretary of Agriculture
will confirm the authenticity of the
record and affix the seal of the USDA to
it.

(3) The Hearing Clerk in the Office of
Administrative Law Judges may
authenticate copies of records for the
Hearing Clerk. The Director of the
National Appeals Division may
authenticate copies of records for the
National Appeals Division. The
Inspector General is the official who
authenticates copies of records for OIG.

(4) When any component determines
that a record for which authentication is
requested may be made available only
in part, because certain portions of it are
exempt from release under the FOIA,
the component will process the record
under the FOIA and make any needed
redactions, including notations on the
record as to the FOIA exemption(s)
which require(s) the removal of the
information redacted. In such an
instance, the component will supply a

copy of the record both in its
unredacted state and in its redacted
state to the party authorized to perform
authentication, along with a copy of the
proposed determination letter regarding
the withholding of the information
redacted.

(5) The cost for authentication of
records is $10.00 each.

(c) Certification of records. (1)
Certification is the procedure by which
a USDA official confirms that a copy of
a record is a true reproduction of the
original.

(2) When a request is received for a
certified copy of a record that the
component determines may be made
available under the FOIA, each
component will prepare a correct copy
and a statement attesting that the copy
is a true and correct copy.

(3) When any component determines
that a record for which a certified copy
is requested may be made available only
in part, because certain portions of it are
exempt from release under the FOIA,
the component will process the record
under the FOIA and make any needed
redactions, including notations on the
record as to the FOIA exemption(s)
which require(s) the removal of the
information redacted.

(4) The cost for certification of records
is $5.00 each.

§1.11

Components will preserve all
correspondence and records relating to
requests and appeals received under
this subpart, as well as copies of all
requested records, until disposition or
destruction of such correspondence and
records is authorized pursuant to title
44 of the United States Code or the
General Records Schedule 4.2 of the
NARA. Agency records will not be
disposed of, or destroyed, while they are
the subject of a pending request, appeal,
or lawsuit under the FOIA.

Preservation of records.

§1.12 Fees and fee schedule.

(a) Authorization to set FOIA fees.
The Chief Financial Officer is delegated
authority to promulgate regulations
providing for a uniform fee schedule
applicable to all components of the
USDA regarding requests for records
under this subpart. The regulations
providing for a uniform fee schedule are
found in appendix A of this subpart.

(b) In general. Components will
charge for processing requests under the
FOIA in accordance with the provisions
of appendix A of this subpart and the
Uniform Freedom of Information Act
Fee Schedule and Guidelines published
by the Office of Management and
Budget (“OMB Fee Guidelines”).

(c) Guidance for lowering FOIA fees.
Components will ensure that searches,
review, and duplication are conducted
in the most efficient and least expensive
manner practicable.

(d) Communicating with requesters on
fee issues. In order to resolve any fee
issues that arise under this subpart, a
component may contact a requester for
additional information.

(e) Notifying requesters of estimated
fees. When a component determines or
estimates that the processing of a FOIA
request will incur chargeable FOIA fees,
in accordance with appendix A of this
subpart and the OMB Fee Guidelines,
the component will notify the requester
in writing of the actual or estimated
amount of the fees, including a
breakdown of the fees for search,
review, or duplication, unless the
requester has indicated a willingness to
pay fees as high as those anticipated.

(f) Requester commitment to pay
estimated fees. In cases in which a
requester has been notified that the
processing of his or her request will
incur chargeable FOIA fees, the
component providing such notification
will not begin processing the request
until the requester commits in writing to
pay the actual or estimated total fee, or
designates the amount of fees that he or
she is willing to pay, or in the case of
a requester who has not yet been
provided with his or her statutory
entitlements, designates that he or she
seeks only that which can be provided
by these statutory entitlements. The
requester must provide the commitment
or designation in writing, and must,
when applicable, designate an exact
dollar amount he or she is willing to

ay.
(}é) Tolling of request for fee issues. If
the requester has indicated a
willingness to pay some designated
amount of fees, but the component
estimates that the total fee will exceed
that amount, the component will toll the
processing of the request when it
notifies the requester of the estimated
fees in excess of the amount the
requester is willing to pay. Once the
requester responds, the time to respond
will resume from where it was at the
date of the notification.

(h) Assisting requesters wishing to
lower fees. Components will make
available their FOIA Public Liaison or
other FOIA professional to assist any
requester in reformulating a request to
meet the requester’s needs at a lower
cost.

(i) Timing of Bills for Collection.
Except in instances where advance
payment is required, or where
requesters have previously failed to pay
a properly charged FOIA fee within 30
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calendar days of the billing date,
components may issue Bills for
Collection for FOIA fees owed at the
same time that they issue their
responses to FOIA requests.

(j) Advance payment of FOIA fees
when estimated fees exceed $250.00.
When a component determines or
estimates that a total fee to be charged
for the processing of a FOIA request is
likely to exceed $250.00, it may require
the requester to make an advance
payment up to the amount of the entire
anticipated fee before beginning to
process the request. However, a
component may elect to process a
request prior to collecting fees
exceeding $250.00 when it receives a
satisfactory assurance of full payment
from a requester with a history of
prompt payment.

(k) Special services. For services not
covered by the FOIA or by appendix A
of this subpart, as described in §1.10,
components may set their own fees in
accordance with applicable law.
Although components are not required
to provide special services, such as
providing multiple copies of the same
record, or sending records by means
other than first class mail, ifa
component chooses to do so as a matter
of administrative discretion, the direct
costs of these services will be charged.

(1) Aggregating requests. When a
component reasonably believes that a
requester or a group of requesters acting
in concert is attempting to divide a
single request into a series of requests
for the purpose of avoiding fees, the
component may aggregate those requests
and charge accordingly. Components
may presume that multiple requests of
this type made within a 30 calendar day
period have been made in order to avoid
fees. For requests separated by a longer
period, components will aggregate them
only where there is a reasonable basis
for determining that aggregation is
warranted in view of all the
circumstances involves. Multiple
requests involving unrelated matters
will not be aggregated for fee purposes.

(m) Payment of FOIA fees. Requesters
must pay FOIA fees by check or money
order made payable to the Treasury of
the United States. Components are not
required to accept payments in
installments.

(n) Failure to pay properly charged
fees. When a requester has previously
failed to pay a properly charged FOIA
fee to any component within 30
calendar days of the billing date, a
component may require that the
requester pay the full amount due, plus
any applicable interest on that prior
request, and the component may require
that the requester make an advance

payment of the full amount of any
anticipated fee before the component
begins to process a new request or
continues to process a pending request
or any pending appeal. Where a
component has a reasonable basis to
believe that a requester has
misrepresented the requester’s identity
in order to avoid paying outstanding
fees, it may require that the requester
provide proof of identity.

(o) Restrictions on charging fees. (1) If
a component fails to comply with the
statutory time limits in which to
respond to a request, as provided in
§1.6(b), and if unusual circumstances,
as that term is defined by the FOIA,
apply to the processing of the request,
as discussed in § 1.6(d), it may not
charge search fees for the processing of
the request, or duplication fees for the
processing of the request if the requester
is classified as an educational
institution requester, a noncommercial
scientific institution requester, or a
representative of the news media, as
defined in appendix A of this subpart,
unless:

(i) The component notifies the
requester, in writing, within the
statutory 20-working day time period,
that unusual circumstances, as that term
is defined by the FOIA, apply to the
processing of the request;

(ii) More than 5,000 pages are
necessary to respond to the request; and

(iii) The component has discussed
with the requester by means of written
mail, electronic mail, or by telephone
(or has made not less than three good-
faith attempts to do so) how the
requester could effectively limit the
scope of the request.

(2) If a court has determined that
exceptional circumstances exist, as
defined by the FOIA, a failure to comply
with the time limits shall be excused for
the length of time provided by the court
order.

(p) Waivers of chargeable fees. (1) In
general. Records responsive to a request
will be furnished without charge or at
a reduced rate below that established in
Table 1 of appendix A of this subpart,
where a component determines, based
on available evidence, that the requester
has demonstrated that:

(i) Disclosure of the requested
information is in the public interest as
defined in paragraph (p)(3) of this
section, because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government, and;

(ii) Disclosure of the information is
not primarily in the commercial interest
of the requester as defined in paragraph
(p)(4) of this section.

(2) Adjudication of fee waivers. Each
fee waiver request is judged on its own
merit.

(3) Factors for consideration of public
interest. In deciding whether disclosure
of the requested information is in the
public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the government,
components will consider all four of the
following factors:

(i) The subject of the request must
concern identifiable operations or
activities of the Federal government,
with a connection that is direct and
clear, not remote or attenuated.

(ii) Disclosure of the requested
records must be meaningfully
informative about government
operations or activities to be “likely to
contribute” to an increased public
understanding of those operations or
activities. The disclosure of information
that already is in the public domain, in
either the same or a substantially
identical form, would not contribute to
such understanding where nothing new
would be added to the public’s
understanding.

(ii1) The disclosure must contribute to
the understanding of a reasonably broad
audience of persons interested in the
subject, as opposed to the requester’s
individual understanding. A requester’s
expertise in the subject area as well as
his or her ability and intention to
effectively convey information to the
public will be considered. It will be
presumed that a representative of the
news media, as defined in appendix A
of this subpart, will satisfy this
consideration.

(iv) The public’s understanding of the
subject in question must be enhanced by
the disclosure to a significant degree.
However, components will not make
value judgments about whether the
information at issue is “important”
enough to be made public.

(4) Factors for consideration of
commercial interest. In deciding
whether disclosure of the requested
information is in the requester’s
commercial interest, components will
consider the following two factors:

(i) Components will identify any
commercial interest of the requester, as
defined in appendix A of this subpart.
Requesters may be given an opportunity
to provide explanatory information
regarding this consideration.

(ii) A waiver or reduction of fees is
justified where the public interest is
greater than any identified commercial
interest in disclosure. Components
ordinarily will presume that where a
news media requester has satisfied the
public interest standard, the public
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interest will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others who
merely compile and market government
information for direct economic return
will not be presumed to primarily serve
the public interest.

(5) Partial fee waivers. Where only
some of the records to be released
satisfy the requirements for a waiver of
fees, a waiver will be granted for those
records only.

(6) Timing of requests for fee waivers.
Requests for a waiver or reduction of
fees should be made when the request
is first submitted to the component and
should address the criteria referenced in
paragraph (p)(3) of this section. A
requester may submit a fee waiver
request later so long as the underlying
record request is pending or on
administrative appeal. When a requester
who has committed to pay fees
subsequently asks for a waiver of those
fees and that waiver is denied, the
requester will be required to pay any
costs incurred up to the date the fee
waiver request was received.

Appendix A to Subpart A—Fee
Schedule

Section 1. In General. This schedule sets
forth fees to be charged for providing copies
of records—including photographic
reproductions, microfilm, maps and mosaics,
and related services—requested under the
Freedom of Information Act (“FOIA”). The
fees set forth in this schedule are applicable
to all components of the USDA. Further
information about fees and fee waivers is
provided in 7 CFR 1.12 Fees and Fee
Waivers.

Section 2. Definitions.

(a) Types of FOIA fees. The FOIA defines
the following types of FOIA fees that may be
charged for responding to FOIA requests.

(1) Search fees.

(i) Searching is the process of looking for
and retrieving records or information
responsive to a request. Search time includes
page-by-page or line-by-line identification of
information within records and the
reasonable efforts expended to locate and
retrieve information from electronic records.

(ii) Search time is charged in quarter-hour
increments within the USDA, and includes
the direct costs incurred by a component in
searching for records responsive to a request.
It does not include overhead expenses such
as the costs of space and heating or lighting
of the facility in which the records are
maintained.

(iii) Components may charge for time spent
searching for requested records even if they
do not locate any responsive records or if
they determine that the records that they
locate are entirely exempt from disclosure.

(iv) USDA components will charge for
search time at the actual salary rate of the
individual who conducts the search, plus 16
percent of the salary rate (to cover benefits).
This rate was adopted for consistency with
the Uniform Freedom of Information Act Fee

Schedule and Guidelines (“OMB Fee
Guidelines”) that state that agencies should
charge fees that recoup the full allowable
direct costs that they incur in searching for
responsive records.

(v) Search time also includes the direct
costs associated with conducting any search
that requires the creation of a new computer
program to locate the requested records.
Components will notify requesters of the
costs of creating such a program, and
requesters must agree to pay the associated
costs before these costs may be incurred.

(2) Review fees.

(i) Reviewing is the process of examining
records located in response to a request in
order to determine whether any portion of
the records is exempt from disclosure. The
process of review also includes the process
of preparing records for disclosure, for
example, doing all that is necessary to redact
them and prepare them for release. Review
time also includes time spent considering
any formal objection to disclosure of
responsive records made by a business
submitter as discussed in 7 CFR 1.8
Requirements for processing requests seeking
business information. However, it does not
include time spent resolving general legal or
policy issues regarding the application of the
nine FOIA exemptions.

(ii) Review time is charged in quarter-hour
increments within the USDA, and includes
the direct costs incurred by a component in
preparing records responsive to a request for
disclosure. It does not include overhead
expenses such as the costs of space and
heating or lighting of the facility in which the
records are maintained.

(iii) USDA components may charge for
time spent reviewing requested records even
if they determine that the records reviewed
are entirely exempt from disclosure.

(iv) USDA components will charge for
review time at the actual salary rate of the
individual who conducts the review, plus 16
percent of the salary rate (to cover benefits).
This rate was adopted for consistency with
the OMB Fee Guidelines that state that
agencies should charge fees that recoup the
full allowable direct costs that they incur in
reviewing records for disclosure.

(v) Review time also includes the direct
costs associated with the cost of computer
programming designed to facilitate a manual
review of the records, or to perform
electronic redaction of responsive records,
particularly when records are maintained in
electronic form. Components will notify
requesters of the costs performing such
programming, and requesters must agree to
pay the associated costs before these costs
may be incurred.

(3) Duplication fees.

(i) Duplicating is the process of producing
copies of records or information contained in
records requested under the FOIA. Copies
can take the form of paper, audiovisual
materials, or electronic records, among other
forms.

(ii) Duplication is generally charged on a
per-unit basis. The duplication of paper
records will be charged at a rate of $.05 per
page within the USDA. The duplication of
records maintained in other formats will
include all direct costs incurred by a

component in performing the duplication,
including any costs associated in acquiring
special media, such as CDs, disk drives,
special mailers, and so forth, for transmitting
the requested records or information. It does
not include overhead expenses such as the
costs of space and heating or lighting of the
facility in which the records are maintained.

(iii) Duplication generally does not include
the cost of the time of the individual making
the copy. This time is generally factored into
the per page cost of duplication. However,
when duplication requires the handling of
fragile records, or paper records that cannot
be safely duplicated in high-speed copiers,
components may also charge for the time
spent duplicating these records. In such an
instance, the cost of this time will be added
to the per-page charge, and an explanation
provided to the requester in the component’s
itemization of FOIA fees charges.
Components may describe this time as time
spent in duplicating fragile records.

(iv) USDA components will charge for time
spent in duplicating fragile records at the
actual salary rate of the individual who
performs the duplication, plus 16 percent of
the salary rate (to cover benefits). This rate
was adopted for consistency with the OMB
Fee Guidelines that state that agencies should
charge fees that recoup the full allowable
direct costs that they incur in duplicating
requested records.

(v) Where paper records must be scanned
in order to comply with a requester’s
preference to receive the records in an
electronic format, duplication costs will also
include the direct costs associated with
scanning those materials, including the time
spent by the individual performing the
scanning. Components may describe this
time as time spent in scanning paper records.

(vi) However, when components ordinarily
scan paper records in order to review and/
or redact them, the time required for
scanning records will not be included in
duplication fees, but in review fees, when
these are applicable. When components that
ordinarily scan paper records in order to
review and/or redact them release records in
an electronic format to requesters who are
not to be charged review fees, duplication
fees will not include the time spent in
scanning paper records. In such instances,
duplication fees may only include the direct
costs of reproducing the scanned records. In
such instances, components may not charge
duplication fees on a per-page basis.

(b) Categories of FOIA requesters for fee
purposes. The FOIA defines the following
types of requests and requesters for the
charging of FOIA fees.

(1) Commercial use requests.

(i) Commercial use requests are requests for
information for a use or a purpose that
furthers commercial, trade or profit interests,
which can include furthering those interests
through litigation. Components will
determine, whenever reasonably possible, the
use to which a requester will put the
requested records. When it appears that the
requester will put the records to a
commercial use, either because of the nature
of the request itself or because a component
has reasonable cause to doubt a requester’s
stated use, the component may provide the
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requester a reasonable opportunity to submit
further clarification. A component’s decision
to place a request in the commercial use
category will be made on a case-by-case basis
based on the requester’s intended use of the
information.

(ii) Commercial requests will be charged
applicable search fees, review, and
duplication fees.

(iii) If a component fails to comply with
the statutory time limits in which to respond
to a commercial request, as provided in 7
CFR 1.6(b), and if no unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, as discussed in 7 CFR 1.6(d), it may
not charge search fees for the processing of
the request. It may, however, still charge
applicable review and duplication fees.

(iv) If a component fails to comply with the
statutory time limits in which to respond to
a commercial request, as provided in 7 CFR
1.6(b), when unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, as discussed in 7 CFR 1.6(d), and the
component notifies the requester, in writing,
within the statutory 20-working day time
period, that unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, more than 5,000 pages are necessary
to respond to the request, and the component
has discussed with the requester by means of
written mail, electronic mail, or by telephone
(or has made not less than three good faith
attempts to do so) how the requester could
effectively limit the scope of the request, the
component may charge any search fees for
the processing of the request, as well as any
applicable review and duplication fees.
Otherwise, it may only charge applicable
review and duplication fees.

(2) Educational institution requesters.

(i) Educational institution requesters are
requesters who are affiliated with a school
that operates a program of scholarly research,
such as a preschool, a public or private
elementary or secondary school, an
institution of undergraduate education, an
institution of graduate higher education, an
institution of professional education, or an
institution of vocational education. To be in
this category, a requester must show that the
request is made under the auspices of a
qualifying institution and that the records are
not sought for a commercial use but are
sought to further scholarly research. Records
sought by students at an educational
institution for use in fulfilling their degree
requirements may qualify if the requester
articulates a clear relationship to his or her
coursework. Students must document how
the records they are requesting will further
the scholarly research aims of the institution
in question.

(ii) Educational institution requesters are
entitled to receive 100 pages of duplication
without charge. Following the exhaustion of
this entitlement, they will be charged fees for
the duplicating of any additional pages of
responsive records released. They may not be
charged search or review fees.

(iii) If a component fails to comply with
the statutory time limits in which to respond
to an educational use request, as provided in

7 CFR 1.6(b), and if no unusual or
exceptional circumstances, as those terms are
defined by the FOIA, apply to the processing
of the request, as discussed in 7 CFR 1.6(d),
it may not charge duplication fees for the
processing of the request.

(iv) If a component fails to comply with the
statutory time limits in which to respond to
an educational use request, as provided in 7
CFR 1.6(b), when unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, as discussed in 7 CFR 1.6(d), and the
component notifies the requester, in writing,
within the statutory 20-working day time
period, that unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, more than 5,000 pages are necessary
to respond to the request, and the component
has discussed with the requester by means of
written mail, electronic mail, or by telephone
(or has made not less than three good-faith
attempts to do so) how the requester could
effectively limit the scope of the request, the
component may charge duplication for the
processing of the request. Otherwise, it may
not charge duplication fees.

(3) Noncommercial scientific institution
requesters.

(i) Noncommercial scientific institution
requesters are requesters who are affiliated
with an institution that is not operated on a
‘“‘commercial’’ basis, as that term is defined
in paragraph (b)(1)(i) of this section, and that
is operated solely for the purpose of
conducting scientific research the results of
which are not intended to promote any
particular product or industry. To be in this
category, a requester must show that the
request is authorized by and is made under
the auspices of a qualifying institution and
that the records are not sought for a
commercial use but are sought to further
scientific research.

(ii) Noncommercial scientific institution
requesters are entitled to receive 100 pages of
duplication without charge. Following the
exhaustion of this entitlement, they will be
charged fees for the duplicating of any
additional pages of responsive records
released. They may not be charged search or
review fees.

(iii) If a component fails to comply with
the statutory time limits in which to respond
to a noncommercial scientific institution
request, as provided in 7 CFR 1.6(b), and if
no unusual or exceptional circumstances, as
those terms are defined by the FOIA, apply
to the processing of the request, as discussed
in 7 CFR 1.6(d), it may not charge
duplication fees for the processing of the
request.

(iv) If a component fails to comply with the
statutory time limits in which to respond to
a noncommercial scientific institution
request, as provided in 7 CFR 1.6(b), when
unusual or exceptional circumstances, as
those terms are defined by the FOIA, apply
to the processing of the request, as discussed
in 7 CFR 1.6(d), and the component notifies
the requester, in writing, within the statutory
20-working day time period, that unusual or
exceptional circumstances, as those terms are
defined by the FOIA, apply to the processing
of the request, more than 5,000 pages are

necessary to respond to the request, and the
component has discussed with the requester
by means of written mail, electronic mail, or
by telephone (or has made not less than three
good-faith attempts to do so) how the
requester could effectively limit the scope of
the request, the component may charge
duplication for the processing of the request.
Otherwise, it may not charge duplication
fees.

(4) Representatives of the news media.

(i) Representative of the news media is any
person or entity that actively gathers
information of potential interest to a segment
of the public, uses its editorial skills to turn
the raw materials into a distinct work, and
distributes that work to an audience. The
term “news” means information that is about
current events or that would be of current
interest to the public. Examples of news
media entities include, but are not limited to,
television or radio stations broadcasting to
the public at large and publishers of
periodicals (but only in those instances
where they can qualify as disseminators of
“news”’) who make their products available
for purchase or subscription by the general
public, including news organizations that
disseminate solely on the internet. For
“freelance” journalists to be regarded as
working for a news organization, they must
demonstrate a solid basis for expecting
publication through that organization. A
publication contract would be the clearest
proof, but components will also look to the
past publication record of a requester in
making this determination. To be in this
category, a requester must not be seeking the
requested records for a commercial use.
However, a request for records supporting the
news-dissemination function of the requester
will not be considered of commercial use.

(ii) Representatives of the news media are
entitled to receive 100 pages of duplication
without charge. Following the exhaustion of
this entitlement, they will be charged fees for
the duplication of any additional pages of
responsive records released. They may not be
charged search or review fees.

(iii) If a component fails to comply with
the statutory time limits in which to respond
to a news-media use request, as provided in
7 CFR 1.6(b), and if no unusual or
exceptional circumstances, as those terms are
defined by the FOIA, apply to the processing
of the request, as discussed in 7 CFR 1.6(d),
it may not charge duplication fees for the
processing of the request.

(iv) If a component fails to comply with the
statutory time limits in which to respond to
a news-media request, as provided in 7 CFR
1.6(b), when unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, as discussed in 7 CFR 1.6(d), and the
component notifies the requester, in writing,
within the statutory 20-working day time
period, that unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, more than 5,000 pages are necessary
to respond to the request, and the component
has discussed with the requester by means of
written mail, electronic mail, or by telephone
(or has made not less than three good-faith
attempts to do so) how the requester could
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effectively limit the scope of the request, the
component may charge duplication for the
processing of the request. Otherwise, it may
not charge duplication fees.

(5) All other requesters.

(i) All other requesters are individuals and
entities who do not fall into any of the four
categories described in Section 2(b)
paragraphs (1), (2), (3) and (4) of this
appendix. Requesters seeking information for
personal use, public interest groups, and
nonprofit organizations are examples of
requesters who might fall into this group.

(i) All other requesters are entitled to
receive 100 pages of duplication without
charge. Following the exhaustion of this
entitlement, they will be charged fees for the
duplicating of any additional pages of
responsive records released. All other
requesters are also entitled to receive 2 hours
of search time without charge. Following the
exhaustion of this entitlement, they may be
charged search fees for any remaining search
time required to locate the records requested.
They may not be charged review fees.

(iii) If a component fails to comply with
the statutory time limits in which to respond
to an all-other request, as provided in 7 CFR
1.6(b), and if no unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, as discussed in 7 CFR 1.6(d), it may
not charge search fees for the processing of
the request.

(iv) If a component fails to comply with the
statutory time limits in which to respond to
an all-other request, as provided in 7 CFR
1.6(b), when unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the

request, as discussed in 7 CFR 1.6(d), and the
component notifies the requester, in writing,
within the statutory 20-working day time
period, that unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the
request, more than 5,000 pages are necessary
to respond to the request, and the component
has discussed with the requester by means of
written mail, electronic mail, or by telephone
(or has made not less than three good-faith
attempts to do so) how the requester could
effectively limit the scope of the request, the
component may charge search fees for the
processing of the request as well as any
applicable duplication fees. Otherwise, it
may only charge applicable duplication fees.

Section 3. Charging fees.

(a) In general. When responding to FOIA
requests, components will charge all
applicable FOIA fees that exceed the USDA
charging threshold, as provided in paragraph
(b) of this section, unless a waiver or
reduction of fees has been granted under 7
CFR 1.12(p), or statutory time limits on
processing are not met, and when unusual or
exceptional circumstances apply,
components do not meet all of the three
conditions for charging as set forth in 7 CFR
1.12(o).

(b) USDA fee charging threshold. The OMB
Fee Guidelines state that agencies will not
charge FOIA fees if the cost of collecting the
fee would be equal to or greater than the fee
itself. This limitation applies to all requests,
including those seeking records for
commercial use. At the USDA, the cost of
collecting a FOIA fee is currently established
as $25.00. Therefore, when calculating FOIA
fees, components will charge requesters all

applicable FOIA fees when these fees equal
or exceed $25.01.

(c) Charging interest. Components may
charge interest on any unpaid bill starting on
the 31st day following the date of billing the
requester. Interest charges will be assessed at
the rate provided in 31 U.S.C. 3717 and will
accrue from the billing date until payment is
received by the component. Components will
follow the provisions of the Debt Collection
Act of 1982 (Pub. L. 97-365, 96 Stat. 1749),
as amended, and its administrative
procedures, including the use of consumer
reporting agencies, collection agencies, and
offset.

(d) NARA retrieval fees. For requests that
require the retrieval of records stored by a
component at a Federal records center
operated by the National Archives and
Records Administration (“NARA”),
additional costs will be charged in
accordance with the Transactional Billing
Rate Schedule established by NARA.

(e) Other statutes specifically providing for
fees. The fee schedule of this section does not
apply to fees charged under any statute that
specifically requires a component to set and
collect fees for particular types of records. In
instances where records responsive to a
request are subject to a statutorily-based fee
schedule program, the component will
inform the requester of the contact
information for that program.

(f) Social Security Numbers and Tax
Identification Numbers. Components may not
require requesters to provide Social Security
Numbers or Tax Identification Numbers in
order to pay FOIA fees due.

TABLE 1 TO APPENDIX A TO SUBPART A—FOIA FEE SCHEDULE

Type of request Type of charge

Price

Commercial Requesters .... | Duplication charges

Search charges
Review charges
Educational or Non-Com- Duplication charges
mercial Scientific Re-

questers.

Search charges
Review charges
Representatives of the Duplication charges

News Media.

Search charges
Review charges
Duplication charges

All Other Requesters .........

Search charges

Review charges

... | $0.05 per page.
When the component has to copy fragile records, the charge is $0.05 per page plus the copying time in-
volved, which includes the actual hourly salary rate of the employee involved, plus 16% of the hourly sal-

ary rate.

ary rate.

... | Free.

... | Free.

... | No charge for first 100 pages, then $0.05 per page

When the component has to copy fragile records, the charge is $0.05 per page plus the copying time in-
volved, which includes the actual hourly salary rate of the employee involved, plus 16% of the hourly sal-

ary rate.

... | Free.

Free.
No charge for first 100 pages, then $0.05 per page.

ary rate.

16% of the hourly salary rate.

... | Free.

Actual hourly salary rate of employee involved, plus 16% of the hourly salary rate.
. | Actual hourly salary rate of employee involved, plus 16% of the hourly salary rate.
... | No charge for first 100 pages, then $0.05 per page.
When the component has to copy fragile records, the charge is $0.05 per page plus the copying time in-

volved, which includes the actual hourly salary rate of the employee involved, plus 16% of the hourly sal-

When the component has to copy fragile records, the charge is $0.05 per page plus the copying time in-
volved, which includes the actual hourly salary rate of the employee involved, plus 16% of the hourly sal-

No charge for first two (2) hours of search time, then actual hourly salary rate of employee involved, plus

Stephen L. Censky,

Deputy Secretary.

[FR Doc. 2019-22896 Filed 10-18-19; 8:45 am]
BILLING CODE 3410-KR-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0738; Product
Identifier 2019-SW-017-AD; Amendment
39-19749; AD 2019-19-13]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Helicopters Model EC225LP
helicopters. This AD requires
determining the total hours time-in-
service (TIS) of the free wheel shafts of
certain main rotor gearboxes (MGBs),
replacing the MGB or right-hand side
(RH) free wheel shaft, installing
placard(s), and revising the Rotorcraft
Flight Manual (RFM) for your
helicopter. This AD was prompted by a
report of wear of the ramps of the RH
free wheel shaft. The actions of this AD
are intended to address an unsafe
condition on these products.

DATES: This AD becomes effective
November 5, 2019. The FAA must
receive comments on this AD by
December 20, 2019.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0738; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this AD, the

European Aviation Safety Agency
(EASA) AD, the economic evaluation,
any comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

For service information identified in
this final rule, contact Airbus
Helicopters, 2701 N Forum Drive, Grand
Prairie, TX 75052; telephone (972) 641—
0000 or (800) 232-0323; fax (972) 641—
3775; or at http:/
www.helicopters.airbus.com/website/
en/ref/Technical-Support_73.html. You
may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177.

FOR FURTHER INFORMATION CONTACT: Rao
Edupuganti, Aviation Safety Engineer,
Regulations and Policy Section,
Rotorcraft Standards Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone (817) 222—-5110; email
rao.edupuganti@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not provide you with
notice and an opportunity to provide
your comments prior to it becoming
effective. However, the FAA invites you
to participate in this rulemaking by
submitting written comments, data, or
views. The FAA also invites comments
relating to the economic, environmental,
energy, or federalism impacts that
resulted from adopting this AD. The
most helpful comments reference a
specific portion of the AD, explain the
reason for any recommended change,
and include supporting data. To ensure
the docket does not contain duplicate
comments, commenters should send
only one copy of written comments, or
if comments are filed electronically,
commenters should submit them only
one time. The FAA will file in the
docket all comments received, as well as
a report summarizing each substantive
public contact with FAA personnel
concerning this rulemaking during the
comment period. The FAA will consider
all the comments received and may
conduct additional rulemaking based on
those comments.

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2019—-
0152-E, dated June 28, 2019, to correct
an unsafe condition for Airbus

Helicopters (AH), formerly Eurocopter,
Eurocopter France, Model EC 225 LP
helicopters with MGB part number (P/
N) 332A325001.XX, P/N
332A325002.XX, or P/N
332A325003.XX equipped with main
reduction gear module P/N
332A325011.XX, P/N 332A325012.XX,
or P/N 332A325013.XX in post-mod 07—
53016 configuration installed, where XX
represents any dash number, and with
RH free wheel shaft P/N 332A322191.20
(16-roller free wheel) installed. EASA
advises of a report of wear of the ramps
and a broken roller cage of the RH free
wheel shaft that were discovered during
overhaul of an MGB. EASA states an
investigation to determine the root
cause of the occurrence is ongoing.
EASA advises that this condition, if not
corrected, could lead to reduced
capacity to transfer one engine
inoperative (OEI) power delivered by
the right side engine following an event
of in-flight shut down of the left side
engine, resulting in reduced control of
the helicopter.

Accordingly, the EASA AD requires
repetitive replacement of the affected
MGBs, installing placards that specify
an operational limitation for OEI
training flights, and introduces
conditions for installing a replacement
MGB. EASA states its AD is considered
an interim action and further AD action
may follow.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA of the unsafe condition described
in the EASA AD. The FAA is issuing
this AD after evaluating all information
provided by EASA and determining the
unsafe condition exists and is likely to
exist or develop on other helicopters of
the same type design.

Related Service Information

Airbus Helicopters has issued
Emergency Alert Service Bulletin No.
04A016, Revision 1, dated June 28,
2019, which specifies procedures to
determine the total hours TIS of the free
wheel shafts, a life limit schedule and
instructions to replace the MGB or RH
free wheel shaft, and instructions to
install one or two labels (placards) in
view of both pilots about OEI training
procedures.


http:/www.helicopters.airbus.com/website/en/ref/Technical-Support_73.html
http:/www.helicopters.airbus.com/website/en/ref/Technical-Support_73.html
http:/www.helicopters.airbus.com/website/en/ref/Technical-Support_73.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:rao.edupuganti@faa.gov
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AD Requirements

This AD requires determining the
total hours TIS of each free wheel shaft.
For the purpose of this AD, if the total
hours TIS of the RH and LH free wheel
shafts are different, the greater number
of total hours TIS will be considered as
the RH free wheel shaft total hours TIS.
If the RH free wheel shaft has
accumulated 1,000 or more total hours
TIS, or before the RH free wheel shaft
exceeds 1,000 total hours TIS, this AD
requires replacing the MGB with an
airworthy MGB or replacing the RH free
wheel shaft. This AD also requires
installing placard(s) in full view of both
pilots and revising the RFM for your
helicopter with OEI training procedures
pertaining to the “TRAINING IDLE”
switches. As an option, this AD
specifies installing alternate MGB
configurations that would constitute
terminating action for the requirements
of this AD.

Differences Between This AD and the
EASA AD

The EASA AD requires repetitive
replacement of the MGB, whereas this
AD requires an initial replacement of
the MGB instead. The FAA plans to
publish a notice of proposed rulemaking
to give the public an opportunity to
comment on this longer-term
requirement. This AD requires revising
the RFM for your helicopter, whereas
the EASA AD does not.

Interim Action

The FAA considers this AD to be an
interim action. Repetitively replacing
the MGB at a longer interval is also
necessary. However, the planned
compliance time for the repetitive
replacement would allow enough time
to provide notice and opportunity for
prior public comment on the merits of
the replacement.

Costs of Compliance

The FAA estimates that this AD
affects 23 helicopters of U.S. Registry.
The FAA estimates that operators may
incur the following costs in order to
comply with this AD. Labor costs are
estimated at $85 per work-hour.

Determining the hours TIS of each
free wheel shaft takes about 0.25 work-
hour, for an estimated cost of $21 per
helicopter and $483 for the U.S. fleet.
Installing placard(s) and revising the
RFM for your helicopter takes about 0.5
work-hour for an estimated cost of $43
per helicopter and $989 for the U.S.
fleet. Replacing an MGB takes about 40
work-hours and parts cost about
$850,000 (overhauled), for an estimated
cost of $853,400.

Justification for Immediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C.) authorizes agencies to dispense
with notice and comment procedures
for rules when the agency, for “good
cause” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under this
section, an agency, upon finding good
cause, may issue a final rule without
seeking comment prior to the
rulemaking.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies foregoing notice
and comment prior to adoption of this
rule because the required corrective
actions must be completed within 10
hours TIS. Therefore, notice and
opportunity for prior public comment
are impracticable and contrary to public
interest pursuant to 5 U.S.C.
553(b)(3)(B). In addition, for the
reason(s) stated above, the FAA finds
that good cause exists pursuant to 5
U.S.C. 553(d) for making this
amendment effective in less than 30
days.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed, I certify
that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

The FAA prepared an economic
evaluation of the estimated costs to
comply with this AD and placed it in
the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-19-13 Airbus Helicopters:
Amendment 39-19749; Docket No.
FAA-2019-0738; Product Identifier
2019-SW-017-AD.

(a) Applicability

This AD applies to Airbus Helicopters

Model EC225LP helicopters, certificated in

any category, with a main rotor gearbox

(MGB) part number (P/N) 332A325001.XX, P/

N 332A325002.XX, or P/N 332A325003.XX,

with a main reduction gear module (main

module), with modification (MOD) 07-53016

(16-roller free wheel of free wheel shaft P/N

332A322191.20) installed, P/N

332A325011.XX, P/N 332A325012.XX, or P/

N 332A325013.XX, with “XX” denoting any

dash number.

(b) Unsafe Condition

This AD defines the unsafe condition as
wear of the ramps of the right-hand side (RH)
free wheel shaft. During an in-flight
shutdown of the left-hand side (LH) engine,
this condition could result in reduced ability
to transfer one engine inoperative (OEI)
power from the RH engine to the main rotor,
and subsequent reduced control of the
helicopter.

(c) Effective Date

This AD becomes effective November 5,
2019.
(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.
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(e) Required Actions

(1) Within 10 hours time-in-service (TIS),
determine the total hours TIS of the RH and
LH free wheel shafts since new or last RH
free wheel shaft replacement during
overhaul. For the purpose of this AD, if the
total hours TIS of the RH and LH free wheel
shafts are different, use the greater number of
total hours TIS as the RH free wheel shaft
total hours TIS.

(i) If the total hours TIS of the RH free
wheel shaft is 1,000 or more hours TIS,

before further flight, replace the MGB or
replace the RH free wheel shaft under the
supervision of an Airbus Helicopter
Specialist that is qualified for this
replacement.

(ii) If the total hours TIS of the RH free
wheel shaft is less than 1,000 hours TIS,
before exceeding 1,000 hours TIS, replace the
MGB or replace the RH free wheel shaft
under the supervision of an Airbus
Helicopter Specialist that is qualified for this
replacement.

(2) Within 10 hours TIS:

(i) Install one or two self-adhesive placards
on the instrument panel in full view of the
pilot and co-pilot with 6-millimeter red
letters on a white background that state the
information contained in Figure 1 to
paragraph (e)(2)(i) of this AD. Refer to Figure
1 of Airbus Helicopters Emergency Alert
Service Bulletin No. 04A016, Revision 1,
dated June 28, 2019, for an example of this
placard.

The use of ENG1 “TRAINING IDLE”

switch is prohibited.

ENG2 “TRAINING IDLE” switch must be

systematically used.

(ii) After installing the placard(s) required
by paragraph (e)(2)(i) of this AD, before
further flight, revise the limitations section of
the Rotorcraft Flight Manual (RFM) for your
helicopter by adding the information in
Figure 2 to paragraph (e)(2)(ii) of this AD, by

Figure 1 to Paragraph (e)(2)(i)

inserting a copy of this AD, or by making
pen-and-ink changes. This action may be
done by the owner/operator (pilot) holding at
least a private pilot certificate and must be
entered into the aircraft records showing
compliance with this AD by following 14

CFR 43.9 (a)(1) through (4) and 14 CFR
91.417(a)(2)(v). The record must be
maintained as required by 14 CFR 91.417,
121.380, or 135.439

The use of ENG1 “TRAINING IDLE” switch is prohibited.
ENG2 “TRAINING IDLE” switch must be systematically used.

Accomplishment of OEI training flight is allowed, provided that
only ENG2 “TRAINING IDLE” switch is used for that purpose.

(3) After the effective date of this AD, do
not install an MGB P/N 332A325001.XX, P/
N 332A325002.XX, or P/N 332A325003.XX,
with a main reduction gear module (main
module), with modification (MOD) 07-53016
(16-roller free wheel of free wheel shaft P/N
332A322191.20) installed, P/N
332A325011.XX, P/N 332A325012.XX, or P/
N 332A325013.XX, with “XX"” denoting any
dash number unless the requirements of
paragraph (e)(2) of this AD have been
accomplished.

(4) As an optional terminating action for
the requirements of this AD, install MGB P/
N 332A325001.XX, P/N 332A325002.XX, or
P/N 332A325003.XX, with a main module
(12-roller free wheel), without MOD 07—
53016 installed, P/N 332A325011.XX, P/N
332A325012.XX, or P/N 332A325013.XX,
with “XX” denoting any dash number.

Figure 2 to Paragraph (e)(2)(ii)

(f) Credit for Previous Actions

Actions accomplished before the effective
date of this AD by following the procedures
specified in Airbus Helicopters Emergency
Alert Service Bulletin No. 04A016, Revision
1, dated June 28, 2019, are considered
acceptable for compliance with the
corresponding requirements specified in
paragraphs (e)(1) through (e)(2)(i) of this AD.

(g) Special Flight Permits

A one-time special flight permit to a
maintenance facility may be permitted.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Section, Rotorcraft Standards Branch, FAA,
may approve AMOCs for this AD. Send your
proposal to Rao Edupuganti, Aviation Safety
Engineer, Regulations and Policy Section,

Rotorcraft Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222—-5110; email 9-ASW-
FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(i) Additional Information

(1) Airbus Helicopters Emergency Alert
Service Bulletin No. 04A016, Revision 1,
dated June 28, 2019, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in


mailto:9-ASW-FTW-AMOC-Requests@faa.gov
mailto:9-ASW-FTW-AMOC-Requests@faa.gov
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this AD, contact Airbus Helicopters, 2701 N
Forum Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232-0323;
fax (972) 641-3775; or at http://
www.helicopters.airbus.com/website/en/ref/
Technical-Support_73.html. You may review
a copy of the service information at the FAA,
Office of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room 6N—
321, Fort Worth, TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA)
No. 2019-0152-E, dated June 28, 2019. You
may view the EASA AD on the internet at
http://www.regulations.gov by searching for
and locating it in Docket No. FAA-2019-
0738.

(j) Subject

Joint Aircraft Service Component (JASC)
Code: 6320, Main Rotor Gearbox.

Issued in Fort Worth, Texas, on September
30, 2019.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2019-22567 Filed 10-18-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31276; Amdt. No. 3873]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective October 21,
2019. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 21,
2019.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fedreg.legal@
nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html .

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg. 29,
Room 104, Oklahoma Gity, OK 73169.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
removes SIAPS, Takeoff Minimums
and/or ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex

nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers of aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of
SIAPs, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPS as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as Amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
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contrary to the public interest and,
where applicable, under 5 U.S.C 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.
The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97:

Air traffic control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on October 4,
2019.

Rick Domingo,
Executive Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure
Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 7 November 2019

Birmingham, AL, Birmingham-Shuttlesworth
Intl, RNAV (RNP) Z RWY 6, Amdt 1

Birmingham, AL, Birmingham-Shuttlesworth
Intl, RNAV (RNP) Z RWY 24, Amdt 3

Gunnison, CO, Gunnison-Crested Butte Rgnl,
ILS OR LOC RWY 6, Amdt 5B

St Petersburg-Clearwater, FL, St Petersburg-
Clearwater Intl, RNAV (GPS)-A, Amdt 2A,
CANCELLED

Zephyrhills, FL, Zephyrhills Muni, RNAV
(GPS) RWY 5, Orig-A

Atlanta, GA, Paulding Northwest Atlanta,
RNAYV (GPS)-A, Orig-A, CANCELLED

Augusta, GA, Augusta Rgnl at Bush Field,
RNAYV (GPS)-A, Orig-A, CANCELLED

Lawrenceville, GA, Gwinnett County—
Briscoe Field, RNAV (GPS)-A, Orig-B,
CANCELLED

New York, NY, John F Kennedy Intl, ILS OR
LOC RWY 22L, ILS RWY 22L (CAT II), ILS
RWY 22L (CAT III), Amdt 25

New York, NY, John F Kennedy Intl, ILS OR
LOC RWY 22R, Amdt 3

New York, NY, John F Kennedy Intl, RNAV
(GPS) Z RWY 13L, Orig

Effective 5 December 2019

Atka, AK, Atka, RNAV (GPS)-A, Orig-A

Egegik, AK, Egegik, RNAV (GPS) RWY 12,
Amdt 1B

Egegik, AK, Egegik, RNAV (GPS) RWY 30,
Amdt 1B

Gustavus, AK, Gustavus, RNAV (GPS) RWY
29, Amdt 3A

Klawock, AK, Klawock, Takeoff Minimums
and Obstacle DP, Amdt 4A

Port Heiden, AK, Port Heiden, ITAWU ONE,
Graphic DP

Port Heiden, AK, Port Heiden, NDB/DME
RWY 5, Amdt 3, CANCELLED

Port Heiden, AK, Port Heiden, NDB/DME
RWY 13, Amdt 3, CANCELLED

Port Heiden, AK, Port Heiden, RNAV (GPS)
RWY 6, Amdt 1

Port Heiden, AK, Port Heiden, RNAV (GPS)
RWY 14, Amdt 1

Port Heiden, AK, Port Heiden, Takeoff
Minimums and Obstacle DP, Amdt 3

Soldotna, AK, Soldotna, RNAV (GPS) RWY 7,
Amdt 1A

Window Rock, AZ, Window Rock, RNAV
(GPS) RWY 3, Amdt 2

Window Rock, AZ, Window Rock, RNAV
(GPS)-B, Amdt 1

Window Rock, AZ, Window Rock, Takeoff
Minimums and Obstacle DP, Amdt 2

Window Rock, AZ, Window Rock, VOR-A,
Amdt 1

Apple Valley, CA, Apple Valley, RNAV
(GPS) RWY 18, Amdt 1

Apple Valley, CA, Apple Valley, RNAV
(GPS) Y RWY 18, Amdt 1B, CANCELLED

Hawthorne, CA, Jack Northrop Field/
Hawthorne Muni, RNAV (GPS) RWY 25,
Amdt 2

Rio Vista, CA, Rio Vista Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Plainville, CT, Robertson Field, RNAV (GPS)
RWY 2, Amdt 1

Tampa, FL, Tampa Intl, RNAV (GPS) RWY
10, Amdt 2A

Zephyrhills, FL, Zephyrhills Muni, RNAV
(GPS) RWY 1, Amdt 1A

Zephyrhills, FL, Zephyrhills Muni, RNAV
(GPS) RWY 19, Amdt 1A

Gainesville, GA, Lee Gilmer Memorial, ILS
OR LOC RWY 5, Orig-B

LaGrange, GA, LaGrange-Callaway, Takeoff
Minimums and Obstacle DP, Amdt 2

Cambridge, MN, Cambridge Muni, RNAV
(GPS) RWY 34, Orig-C

Monticello, MO, Lewis County Rgnl, RNAV
(GPS) RWY 18, Orig-D

Hastings, NE, Hastings Muni, RNAV (GPS)
RWY 14, Orig-C

Hastings, NE, Hastings Muni, RNAV (GPS)
RWY 32, Orig-B

Claremont, NH, Claremont Muni, Takeoff
Minimums and Obstacle DP, Amdt 3

Dayton, OH, James M Cox Dayton Intl, ILS
OR LOC RWY 18, Amdt 11

Dayton, OH, James M Cox Dayton Intl, RNAV
(GPS) RWY 18, Amdt 2

Henryetta, OK, Henryetta Muni, NDB RWY
36, Amdt 3, CANCELLED

Henryetta, OK, Henryetta Muni, RNAV (GPS)
RWY 36, Orig-C

Bridgeport, TX, Bridgeport Muni, RNAV
(GPS) RWY 18, Orig-A

Corpus Christi, TX, Corpus Christi Intl, ILS
OR LOC RWY 36, Amdt 14A

Corpus Christi, TX, Corpus Christi Intl, VOR
OR TACAN RWY 18, Amdt 28C

Dallas-Fort Worth, TX, Dallas-Fort Worth
Intl, RNAV (GPS) Y RWY 31R, Amdt 3A

Rockport, TX, Aransas Co, VOR OR TACAN—
A, Amdt 9B

Richmond, VA, Richmond Intl, Takeoff
Minimums and Obstacle DP, Amdt 3

Boscobel, WI, Boscobel, RNAV (GPS) RWY
25, Amdt 2

Boscobel, WI, Boscobel, VOR/DME RWY 25,
Orig, CANCELLED

Madison, WI, Dane County Rgnl-Truax Field,
ILS OR LOC RWY 18, ILS RWY 18 (SA
CATI), ILS RWY 18 (SA CAT II), Amdt 2A

Prairie Du Sac, WI, Sauk-Prairie, RNAV
(GPS) RWY 18, Amdt 1

Prairie Du Sac, WI, Sauk-Prairie, RNAV
(GPS) RWY 36, Amdt 1

Reedsburg, WI, Reedsburg Muni, RNAV
(GPS) RWY 36, Amdt 1

Reedsburg, WI, Reedsburg Muni, VOR-A,
Amdt 6

Richland Center, WI, Richland, RNAV (GPS)-
A, Amdt 5

[FR Doc. 2019-22801 Filed 10-18-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31277; Amdt. No. 3874]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
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operations under instrument flight rules
at the affected airports.

DATES: This rule is effective October 21,
2019. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 21,
2019.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, email
fedreg.legal@nara.gov or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg. 29,
Room 104, Oklahoma City, OK 73169.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (NFDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference under 5

U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary.

This amendment provides the affected
CFR sections, and specifies the SIAPs
and Takeoff Minimums and ODPs with
their applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on the
criteria contained in the U.S. Standard
for Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and

safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, Navigation
(air).

Issued in Washington, DC, on October 4,
2019.

Rick Domingo,
Executive Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal regulations, Part 97, (14
CFR part 97), is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * Effective Upon Publication
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AIRAC Date | State City Airport FDC No. FDC Date Subject
7-Nov-19 ... | TN Smithville .....cccccovieiinnen, Smithville Muni ................. 9/5548 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov-19 .... | OR Bend .....cccoooeviiiiiiieeee Bend Muni .........ccccuvveee... 9/5587 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov—19 .... | OR Bend .....cocoiiiiiiie Bend Muni .......cccceveieiene 9/5588 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov-19 .... | OR Mc Minnville ..........ccc...... Mc Minnville Muni ............ 9/5635 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov—19 .... | PA Ebensburg ........ccccoceeieene Ebensburg ..o 9/5652 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov—-19 .... | SC Pelion ..o Lexington County ............. 9/5657 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov-19 .... | SC Pelion .....ccooviviiiiiiis Lexington County ............. 9/5658 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov—19 ... | IA Algona .......cceeiiiiiii Algona Muni ...........ce.e. 9/5774 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov—19 .... | OH Mount Vernon .................. Knox County .......cccceeeeene 9/5838 9/17/19 | This NOTAM, published in Dock-
et No. 31275, Amdt No. 3872,
TL 19-23 (84 FR 51967; Octo-
ber 1, 2019), is hereby re-
scinded in its entirety.
7-Nov-19 .... | FL Zephyrhills .....cccoevevenene Zephyrhills Muni ............... 9/0295 9/25/19 | RNAV (GPS) RWY 23, Orig.
7-Nov-19 .... | OH Lima Lima Allen County 9/0884 9/18/19 | RNAV (GPS) RWY 10, Amdt 1A.
7-Nov—-19 .... | OK Hinton Hinton Muni ............. 9/0887 9/18/19 | RNAV (GPS) RWY 35, Amdt 1A.
7-Nov-19 .... | FL Bartow Bartow Executive .... 9/1032 9/20/19 | RNAV (GPS) RWY 5, Orig-C.
7-Nov-19 .... | FL Bartow Bartow Executive .... 9/1040 9/20/19 | RNAV (GPS) RWY 23, Orig-C.
7-Nov—19 ... | TX Beaumont/Port Arthur ...... Jack Brooks Rgnl 9/1320 9/20/19 | ILS OR LOC RWY 12, Amdt
23C.
7-Nov-19 .... | IN Sheridan Sheridan ........cccoceeeeeneeen. 9/1331 9/20/19 | GPS RWY 5, Orig.
7-Nov—19 .... | IN Sheridan Sheridan ............... 9/1333 9/20/19 | GPS RWY 23, Orig.
7-Nov-19 .... | FL Bartow .......cccceviiiiiiinens Bartow Executive 9/1710 9/20/19 | RNAV (GPS) RWY 27R, Amdt
1B.
7-Nov—19 .... | MI Muskegon .........ccccoeeeiiene Muskegon County ............ 9/1781 9/20/19 | ILS OR LOC RWY 32, Amdt 20.
7-Nov—-19 .... | TX Austin ..o Austin-Bergstrom Intl ....... 9/3512 9/23/19 | ILS OR LOC RWY 17R, Amdt
5B.
7-Nov-19 ... | TN Smithville .... Smithville Muni .. 9/5019 9/26/19 | RNAV (GPS) RWY 6, Amdt 3A.
7-Nov—19 ... | IA Algona ........ Algona Muni .......cccceeennne. 9/5031 9/26/19 | RNAV (GPS) RWY 30, Amdt 1C.
7-Nov—19 ... | TX Big Spring ....ccccoeeeviieiiieene Big Spring Mc Mahon— 9/5040 9/26/19 | RNAV (GPS) RWY 35, Amdt 1.
Wrinkle.
7-Nov—19 .... | TN Waverly ......cocovvveneinineenn Humphreys County .......... 9/5539 9/20/19 | RNAV (GPS) RWY 3, Orig-A.
7-Nov-19 ... | TN Waverly ......cccoevvieiinnnne Humphreys County .......... 9/5540 9/20/19 | RNAV (GPS) RWY 21, Orig-A.
7-Nov-19 ... | TN Camden ......cccccovvieenenen. Benton County ................. 9/5541 9/20/19 | RNAV (GPS) RWY 4, Orig-A.
7-Nov—19 .... | TN Camden ......cccceevvvrieeninnn. Benton County ................. 9/5542 9/20/19 | RNAV (GPS) RWY 22, Orig-D.
7-Nov—19 ... | TN Copperhill .......cccccvrieenen. Martin Campbell Field ...... 9/5546 9/20/19 | RNAV (GPS) RWY 20, Orig-A.
7-Nov—19 .... | VA Richmond .......ccccccoceeienne Richmond Executive- 9/5558 9/20/19 | RNAV (GPS) RWY 15, Amdt 1C.
Chesterfield County.
7-Nov—19 .... | PA Lebanon ......ccccoiiiiiiins Keller Brothers ................. 9/5636 9/20/19 | RNAV (GPS) RWY 7, Orig-B.
7-Nov—-19 .... | Ml Benton Harbor .................. Southwest Michigan Rgnl 9/5655 9/18/19 | RNAV (GPS) RWY 10, Amdt 1C.
7-Nov-19 .... | SC Saluda ..oocevieieee, Saluda County ................. 9/5659 9/20/19 | RNAV (GPS) RWY 1, Orig-A.
7-Nov—19 .... | SC Bamberg .......cccoooeniiiieens Bamberg County .............. 9/5668 9/20/19 | RNAV (GPS) RWY 5, Orig-B.
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7-Nov-19 .... | SC Bamberg ..o Bamberg County .............. 9/5669 9/20/19 | RNAV (GPS) RWY 23, Orig-B.
7-Nov-19 .... | SC Aiken ............. Aiken Rgnl ....cooeeieveenee. 9/5670 9/20/19 | RNAV (GPS) RWY 25, Amdt 1D.
7-Nov-19 .... | SC Bennettsville Marlboro County Jetport— 9/5671 9/20/19 | RNAV (GPS) RWY 7, Amdt 1A.
H E Avent Field.
7-Nov-19 .... | SC Bennettsville .................... Marlboro County Jetport— 9/5672 9/20/19 | RNAV (GPS) RWY 25, Amdt 1A.
H E Avent Field.
7-Nov—-19 .... | SD Gregory Gregory Muni—Flynn FId 9/5673 9/18/19 | RNAV (GPS) RWY 13, Orig-A.
7-Nov—19 .... | NC Charlotte Charlotte/Douglas Intl ...... 9/5675 9/20/19 | ILS OR LOC RWY 18L, Amdt 10.
7-Nov—19 .... | NC Charlotte Charlotte/Douglas Intl ...... 9/5677 9/20/19 | ILS OR LOC RWY 23, Amdt 3D.
7-Nov-19 ... | SD Aberdeen .........cccoceeeneene Aberdeen Rgnl ................. 9/5681 9/18/19 | ILS OR LOC RWY 31, Amdt
13A.
7-Nov—19 .... | NE Tecumseh Tecumseh Muni 9/5682 9/18/19 | RNAV (GPS) RWY 15, Orig-A.
7-Nov—19 .... | NE Tecumseh Tecumseh Muni ... 9/5683 9/18/19 | RNAV (GPS) RWY 33, Orig-A.
7-Nov—19 ... | TX Kenedy ....... Kenedy Rgnl ..... 9/5684 9/18/19 | RNAV (GPS) RWY 16, Orig-C.
7-Nov—19 ... | TX Kenedy ......ccoocveviiniieeninnns Kenedy Rgnl .......cccceeueeee 9/5685 9/18/19 | RNAV (GPS) RWY 34, Orig-B.
7-Nov—19 ... | TX La Grange Fayette Rgnl Air Center ... 9/5686 9/18/19 | RNAV (GPS) RWY 16, Amdt 2B.
7-Nov—19 ... | TX La Grange Fayette Rgnl Air Center ... 9/5693 9/18/19 | RNAV (GPS) RWY 34, Amdt 2B.
7-Nov—-19 ... | TX Carthage Panola County-Sharpe 9/5694 9/18/19 | RNAV (GPS) RWY 17, Orig-A.
Field.
7-Nov—19 ... | TX Carthage ......ccccovvevvnnnen. Panola County-Sharpe 9/5697 9/18/19 | RNAV (GPS) RWY 35, Orig-A.
Field.
7-Nov—19 ... | TX Burnet ... Burnet Muni Kate 9/5702 9/20/19 | RNAV (GPS) RWY 19, Orig-A.
Craddock Field.
7-Nov—19 ... | TX Burnet ... Burnet Muni Kate 9/5705 9/20/19 | RNAV (GPS) RWY 1, Orig-B.
Craddock Field.
7-Nov—19 ... | TX Big Spring .....cccooeeiiins Big Spring Mc Mahon- 9/5709 9/18/19 | RNAV (GPS) RWY 6, Orig-A.
Wrinkle.
7-Nov—19 ... | TX Big Spring .....cccoceriieenieene Big Spring Mc Mahon- 9/5715 9/18/19 | RNAV (GPS) RWY 17, Amdt 1.
Wrinkle.
7-Nov—19 .... | NH Manchester .........cccceceeee Manchester .........ccceeee. 9/5728 9/20/19 | RNAV (GPS) RWY 24, Amdt 1B.
7-Nov—19 ... | TX Big Spring .....ccooviiiiins Big Spring Mc Mahon- 9/5730 9/18/19 | RNAV (GPS) RWY 24, Orig-A.
Wrinkle.
7-Nov—19 ... | TX Brenham Brenham Muni 9/5736 9/18/19 | RNAV (GPS) RWY 16, Amdt 2B.
7-Nov—19 ... | TX Brenham Brenham Muni 9/5738 9/18/19 | RNAV (GPS) RWY 34, Amdt 2A.
7-Nov—19 ... | TX Brownwood .........ccceceeene Brownwood Rgnl .............. 9/5744 9/18/19 | RNAV (GPS) RWY 35, Amdt 1A.
7-Nov-19 ... | FL Bartow ......cccoecvriiiiiiene Bartow Executive ............. 9/5752 9/20/19 | RNAV (GPS) RWY 9L, Amdt 1C.
7-Nov—-19 ... | TX San Antonio .. Boerne Stage Field . 9/5755 9/18/19 | RNAV (GPS) RWY 17, Amdt 1B.
7-Nov—19 .... | TX San Antonio .. Boerne Stage Field .......... 9/5756 9/18/19 | RNAV (GPS) RWY 35, Amdt 1A.
7-Nov—19 ... | TX Eagle Pass Maverick County Memo- 9/5765 9/18/19 | RNAV (GPS) RWY 13, Amdt 1A.
rial Intl.
7-Nov—19 ... | TX Fort Worth ... Bourland Field .................. 9/5770 9/18/19 | RNAV (GPS) RWY 17, Orig-A.
7-Nov-19 ... | TX Lockhart Lockhart Muni ........c......... 9/5771 9/18/19 | RNAV (GPS) RWY 36, Orig-A.
7-Nov-19 ... | TX Lockhart Lockhart Muni ................. 9/5772 9/18/19 | RNAV (GPS) RWY 18, Orig-A.
7-Nov—19 ... | TX Beaumont/Port Arthur ...... Jack Brooks Rgnl ............. 9/5775 9/20/19 | RNAV (GPS) RWY 16, Orig.
7-Nov—19 ... | TX Beaumont/Port Arthur ...... Jack Brooks Rgnl ............. 9/5776 9/20/19 | RNAV (GPS) RWY 30, Orig.
7-Nov—19 ... | TX Beaumont/Port Arthur ...... Jack Brooks Rgnl ............. 9/5777 9/20/19 | RNAV (GPS) RWY 34, Orig.
7-Nov—19 ... | IA Clarion .....cccceveeviiiieenen, Clarion Muni ......c.ccceeueeneee. 9/5778 9/18/19 | RNAV (GPS) RWY 32, Orig.
7-Nov—19 ... | TX Madisonville .........cccccc... Madisonville Muni ............ 9/5779 9/18/19 | RNAV (GPS) RWY 18, Orig-B.
7-Nov—19 ... | TX Madisonville ..........cccc..c.... Madisonville Muni ............ 9/5780 9/18/19 | RNAV (GPS) RWY 36, Orig-A.
7-Nov-19 ... | TX Bryan ....ccoooveiiiineenes Coulter Field .........ccceenenee. 9/5781 9/18/19 | RNAV (GPS) RWY 15, Amdt 1B.
7-Nov-19 ... | TX Bryan ....ccoooviiiniienees Coulter Field .........ccceeueeee. 9/5782 9/18/19 | RNAV (GPS) RWY 33, Amdt 1A.
7-Nov—19 ... | TX Navasota ........cccccvvvriiene Navasota Muni ................. 9/5793 9/18/19 | RNAV (GPS) RWY 17, Orig-B.
7-Nov—19 ... | TX Navasota ........cccccervveriieene Navasota Muni ................. 9/5794 9/18/19 | RNAV (GPS) RWY 35, Orig-B.
7-Nov—19 ... | TX Winters .....oocoeviiiiiniieee Winters Muni ...........c........ 9/5795 9/18/19 | RNAV (GPS) RWY 17, Orig-A.
7-Nov—19 ... | TX Crosbyton ........cccccevveenenen. Crosbyton Muni ................ 9/5798 9/18/19 | RNAV (GPS) RWY 17, Amdt 1.
7-Nov—19 ... | TX Dallas .....cccoovveveiriinnieene AddiSON ....ccevvieiiiiieeee, 9/5804 9/18/19 | ILS OR LOC RWY 33, Amdt 3A.
7-Nov—19 ... | TX AlICE i Alice Intl ..o 9/5808 9/18/19 | RNAV (GPS) RWY 13, Amdt 1A.
7-Nov—19 .... | WI Boyceville .......ccocvviiiennne Boyceville Muni ................ 9/5823 9/18/19 | RNAV (GPS) RWY 8, Amdt 1B
7-Nov—19 .... | WI La Pointe .....cccoceiiiiiinens Major Gilbert Field ........... 9/5845 9/18/19 | RNAV (GPS) RWY 22, Orig-C.
7-Nov—19 .... | WI East Troy ...cccccevevvieeiieene East Troy Muni .......cc....... 9/5846 9/18/19 | RNAV (GPS) RWY 8, Orig-C.
7-Nov—19 .... | WI East Troy ...ccccoviiiiiienens East Troy Muni ................. 9/5847 9/18/19 | RNAV (GPS) RWY 26, Orig-C.
7-Nov—19 .... | WI Fort Atkinson .........cccc...... Fort Atkinson Muni ........... 9/5855 9/18/19 | RNAV (GPS) RWY 3, Amdt 1.
7-Nov—19 .... | WI Fort Atkinson .................... Fort Atkinson Muni ........... 9/5856 9/18/19 | RNAV (GPS) RWY 21, Amdt 1.
7-Nov—19 .... | WI New Lisbon ......cccccccveens Mauston-New Lisbon 9/5857 9/18/19 | RNAV (GPS) RWY 14, Orig-B.
Union.
7-Nov—19 .... | WI New Lisbon ......cccccccveenes Mauston-New Lisbon 9/5858 9/18/19 | RNAV (GPS) RWY 32, Orig-C.
Union.
7-Nov—19 .... | WI New Holstein .........ccc...... New Holstein Muni ........... 9/5863 9/18/19 | RNAV (GPS) RWY 14, Orig-B.
7-Nov—19 .... | WV Bluefield .........cccceniieiins Mercer County ........c.c..... 9/5869 9/20/19 | RNAV (GPS) RWY 23, Orig-B.
7-Nov—19 .... | TX COmmerce ......cceeveeeiuenenn. Commerce Muni ............... 9/5871 9/18/19 | RNAV (GPS) RWY 36, Orig-B.
7-Nov—19 .... | WV Bluefield .........cccceniieiins Mercer County ........c.c..... 9/5872 9/20/19 | RNAV (GPS) RWY 5, Orig.
7-Nov—19 .... | TX [T Lo R Llano Muni ......ccccceeviiiennne 9/5874 9/18/19 | RNAV (GPS) RWY 17, Orig-A.
7-Nov—19 ... | TX Llano ... Llano Muni ... 9/5875 9/18/19 | RNAV (GPS) RWY 35, Orig-A.
7-Nov—19 ... I TX Wharton .......cccceeieenenene. Wharton Rgnl .........cc...... 9/5877 9/20/19 | RNAV (GPS) RWY 14, Orig-A.
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7-Nov—19 ... | TX Wharton ........ccccoeviine Wharton Rgnl ................... 9/5878 9/20/19 | RNAV (GPS) RWY 32, Orig-A.
7-Nov—19 ... | TX Marshall ........cccoooeviieiene Harrison County ... 9/5879 9/18/19 | RNAV (GPS) RWY 15, Orig-B.
7-Nov—19 ... | TX Marshall ........c.cccoenirinne Harrison County ... 9/5880 9/18/19 | RNAV (GPS) RWY 33, Orig-B.
7-Nov-19 .... | TX Atlanta ..o Hall-Miller Muni ................ 9/5886 9/18/19 | RNAV (GPS) RWY 5, Amdt 1A.
7-Nov—-19 ... | TX Austin ... Austin-Bergstrom Intl ....... 9/5888 9/23/19 | ILS OR LOC RWY 35L, Amdt

6A.

7-Nov—19 ... | TX Houston ......cccceceiriieiieene Houston-Southwest .......... 9/5908 9/18/19 | RNAV (GPS) RWY 27, Amdt 1.
7-Nov—19 ... | TX New Braunfels .................. New Braunfels Rgnl 9/5919 9/18/19 | RNAV (GPS) RWY 17, Orig-A.
7-Nov-19 ... | TX Brady ....cccoooviiiniiiinee Curtis Field ........cccoceennne. 9/5920 9/18/19 | RNAV (GPS) RWY 17, Amdt 1B.
7-Nov-19 .... | TX Brady ....ccccooeiininieeeenene Curtis Field ........ccccooevenene 9/5921 9/18/19 | RNAV (GPS) RWY 35, Amdt 1A.
7-Nov-19 .... | OR Mc Minnville .......ccccoeeene Mc Minnville Muni ............ 9/6038 9/27/19 | RNAV (GPS) RWY 22, Orig.
7-Nov—19 .... | PA Ebensburg .......cccoeeeienne Ebensburg ......ccccoiieiiine 9/6046 9/27/19 | RNAV (GPS) RWY 25, Orig-D.
7-Nov—19 .... | OH Mount Vernon .................. Knox County .......cccccceeee. 9/6073 9/27/19 | RNAV (GPS) RWY 10, Amdt 1A.
7-Nov—19 ... | TX New Braunfels .................. New Braunfels Rgnl ......... 9/7848 9/18/19 | RNAV (GPS) RWY 35, Amdt 2A.

[FR Doc. 2019-22799 Filed 10-18-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 734, 740, and 746
[Docket No. 191011-0062]
RIN 0694—-AH90

Restricting Additional Exports and
Reexports to Cuba

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this final rule, the Bureau
of Industry and Security (BIS) amends
the Export Administration Regulations
(EAR) to further restrict exports and
reexports of items to Cuba. Specifically,
this rule amends the Cuba licensing
policy in the EAR to establish a general
policy of denial for leases of aircraft to
Cuban state-owned airlines. This rule
also amends License Exception Aircraft,
Vessels and Spacecraft (AVS) to clarify
that aircraft and vessels are not eligible
for the license exception if they are
leased to or chartered by a national of
Cuba or a State Sponsor of Terrorism.
Additionally, this rule amends the EAR
to establish a general 10-percent de
minimis level for Cuba. Finally, this rule
revises License Exception Support for
the Cuban People (SCP) to make the
Cuban government and communist
party ineligible for certain donations,
removes an authorization for
promotional items that generally
benefits the Cuban government, and
clarifies the scope of
telecommunications items that the
Cuban government may receive without
a license. BIS is making these
amendments to further restrict the
Cuban government’s access to items
subject to the EAR, thereby supporting

the Administration’s national security
and foreign policy decision to hold the
Cuban regime accountable for its
repression of the Cuban people and its
support for the Maduro regime in
Venezuela; the Cuban regime denies its
people fundamental freedoms while
keeping Maduro in power using Cuban
military intelligence and state security
services. These amendments are
consistent with the National Security
Presidential Memorandum on
Strengthening the Policy of the United
States Toward Cuba, signed by the
President on June 16, 2017.

DATES: This rule is effective October 21,
2019.

FOR FURTHER INFORMATION CONTACT:
Alan W. Christian, Foreign Policy
Division, Office of Nonproliferation and
Treaty Compliance, Bureau of Industry
and Security at (202) 482—4252.
SUPPLEMENTARY INFORMATION:

Background

On June 16, 2017, President Trump
announced changes to U.S. policy
toward Cuba intended to: Enhance
compliance with United States law;
channel funds toward the Cuban people
and away from the regime; encourage
the Cuban government to address
oppression and human rights abuses;
further the national security and foreign
policy interests of the United States, as
well as express solidarity with the
Cuban people; and lay the groundwork
to improve human rights, encourage the
rule of law, foster free markets and free
enterprise, and promote democracy in
Cuba. The President’s policy is stated in
the National Security Presidential
Memorandum on Strengthening the
Policy of the United States Toward Cuba
(NSPM-5), dated June 16, 2017 (82 FR
48875, October 20, 2017). NSPM-5 also
directs the Secretary of Commerce, as
well as the Secretaries of State and the
Treasury, to take certain actions to
implement the President’s Cuba policy.
On November 9, 2017, the Department

of Commerce’s Bureau of Industry and
Security (BIS) and the Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) published rules in the
Federal Register to implement certain
portions of NSPM-5 (82 FR 51983 and
82 FR 51998, respectively). The
Department of State also published the
List of Restricted Entities and
Subentities Associated with Cuba (Cuba
Restricted List) (82 FR 52089), which is
used by BIS in reviewing license
applications submitted pursuant to the
Export Administration Regulations
(EAR) (15 CFR parts 730 through 774)
and by OFAC in prohibiting certain
direct financial transactions pursuant to
the Cuban Assets Control Regulations
(CACR) (31 CFR part 515). Additional
entities and subentities have
subsequently been added to the Cuba
Restricted List (83 FR 57523, 84 FR
8939, 84 FR 17228, and 84 FR 36154).
Please also see the Department of State’s
website at: https://www.state.gov/cuba-
sanctions/cuba-restricted-list/.

On April 17, 2019, the White House
announced that the Administration is
holding the Cuban regime accountable
for repressing the Cuban people and
supporting the Maduro regime in
Venezuela through multiple actions,
including by restricting non-family
travel to Cuba, or in other words,
“veiled tourism.” BIS and OFAC
published rules in the Federal Register
on June 5, 2019, to implement
restrictions on non-family travel to Cuba
(84 FR 25986 and 84 FR 25992,
respectively). Additionally, OFAC
published a rule in the Federal Register
on September 9, 2019, to remove certain
authorizations for remittances to Cuba
and amend the general license relating
to “U-turn” financial transactions to
eliminate the authorization to process
such transactions and instead only
allow the rejection of such transactions
(84 FR 47121).

The Cuban government has generated
revenue or otherwise benefited from
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certain exports and reexports to Cuba.
Consequently, BIS is amending the EAR
to further restrict the Cuban
government’s access to items subject to
the EAR, thereby supporting the
Administration’s policy to hold the
Cuban regime accountable for its malign
activities at home and abroad. Any party
that violates the EAR may be subject to
criminal and/or civil penalties specified
in section 1760 of the Export Control
Reform Act of 2018 (50 U.S.C. 4801—
4852), and any other sanctions available
under U.S. law.

Specific Amendments in This Rule
Cuba Licensing Policy

Consistent with the embargo of Cuba,
BIS authorization in the form of a
license or license exception is required
for the export or reexport to Cuba of all
items subject to the EAR. Section
746.2(b) of the EAR explains that license
applications for the export or reexport to
Cuba of items requiring a license are
subject to a general policy of denial
unless otherwise specified in that
paragraph. This rule amends paragraph
(b)(2)(v) to remove the general policy of
approval for applications to export or
reexport aircraft leased to Cuban state-
owned airlines. Consequently, license
applications to lease aircraft to Cuban
state-owned airlines are now subject to
the general policy of denial in § 746.2(b)
of the EAR. BIS will also revoke licenses
within seven days, through individual
notifications to licensees pursuant to
§ 750.8 of the EAR, for aircraft leased to
Cuban state-owned airlines under the
former policy. BIS is making these
changes because the Cuban government
generates revenue from tourists that it
transports on leased aircraft.

License Exception Aircraft, Vessels and
Spacecraft (AVS)

Section 746.2(a)(1) of the EAR
identifies the license exceptions, or
portions thereof, that are available for
exports and reexports to Cuba,
including paragraphs (a) and (d) of
License Exception AVS in § 740.15 for,
respectively, certain aircraft and vessels
on temporary sojourn.

Paragraph (a) of License Exception
AVS authorizes the export or reexport to
Cuba of certain aircraft on temporary
sojourn, provided all of the associated
terms and conditions are met. Paragraph
(a)(3) identifies the criteria that must be
met if a flight is to qualify as a
temporary sojourn. This rule adds
paragraph (a)(3)(x) to clarify that aircraft
leased to or chartered by a Cuban
national are not eligible for License
Exception AVS. New paragraph (a)(3)(x)
also clarifies that aircraft are not eligible

for License Exception AVS if leased to
or chartered by a national of a
destination in Country Group E:1
(Terrorist supporting countries).
Additionally, this rule adds Cuba to
restrictions in paragraphs (a)(1)(i) and
(ii) of License Exception AVS regarding
the sale or transfer of operational
control of foreign registered aircraft and
to restrictions in paragraphs (a)(3)(iv)
through (ix) of License Exception AVS
regarding the operational control of
foreign and U.S. registered aircraft.
Instead of identifying Cuba by name,
this rule adds references to Country
Group E:2 (Unilateral embargo), which
currently only includes Cuba. For
consistency, this rule changes a
reference to Cuba in paragraph (a)(2)(ii)
of License Exception AVS to Country
Group E:2. This rule also clarifies the
existing list of aircraft eligible for
paragraph (a)(2)(i) of License Exception
AVS

Paragraph (d) of License Exception
AVS authorizes the export or reexport to
Cuba of cargo vessels for hire on
temporary sojourn, provided all of the
associated terms and conditions are met.
Paragraph (d)(3) identifies the criteria
that must be met if a voyage is to qualify
as a temporary sojourn. This rule adds
paragraph (d)(3)(v) to clarify that vessels
leased to or chartered by a Cuban
national are not eligible for License
Exception AVS. New paragraph (d)(3)(v)
also clarifies that vessels are not eligible
for License Exception AVS if leased to
or chartered by a national of a
destination in Country Group E:1.
Additionally, this rule adds Cuba to the
restriction in paragraphs (d)(1)(i) and (ii)
of License Exception AVS regarding the
sale or transfer of operational control of
foreign flagged vessels and to
restrictions in paragraphs (d)(2)(v)
through (vii), (d)(3)@iv), and (d)(4)(v)
through (vii) of License Exception AVS
regarding the operational control of and
related activities involving foreign and
U.S. flagged vessels. As is done in
paragraph (a), the changes to paragraph
(d) reference Country Group E:2 instead
of referencing Cuba by name.

License applications for the export or
reexport of aircraft or vessels leased to
or chartered by, or on the behalf of, the
Cuban government, including state-
owned airlines or other enterprises, will
generally be denied pursuant to the
licensing policy in § 746.2(b) of the
EAR. License applications for aircraft or
vessels leased to or chartered by other
nationals of Cuba will be reviewed
pursuant to the applicable licensing
policy described in § 746.2(b) of the
EAR. BIS is making these changes to
License Exception AVS because the
Cuban government has generated

revenue or otherwise benefited from the
lease or charter of aircraft and vessels.

De Minimis Rule

Pursuant to part 734 of the EAR,
foreign-made items located abroad are
subject to the EAR under specified
circumstances, including when they
incorporate, or are bundled or
commingled with, specified levels of
controlled U.S.-origin commodities,
software, or technology. Paragraph (a) of
§ 734.4 identifies items for which there
is no de minimis level, and thus are
subject to the EAR if they contain any
controlled U.S.-origin content, and
paragraph (b) identifies special
requirements for certain encryption
items. When paragraphs (a) and (b) of
§ 734.4 are not applicable, either the 10-
percent de minimis rule described in
paragraph (c) or the 25-percent de
minimis rule described in paragraph (d)
applies, depending upon the destination
of the items.

This rule amends § 734.4(d) of the
EAR to make Cuba subject to the general
10-percent de minimis rule in § 734.4(c).
Now, a BIS license or an applicable
license exception specified in
§746.2(a)(1) of the EAR is required for
the reexport to Cuba of foreign-made
items that contain greater than 10
percent of U.S.-origin content or, when
§ 734.4(a) applies, contain any U.S.-
origin content. License applications for
such items are subject to a general
policy of denial, unless eligible for
another licensing policy described in
§746.2(b) of the EAR. Instead of
referencing Cuba by name in § 734.4,
this rule makes Cuba subject to the
general 10-percent de minimis rule by
referencing Country Group E:2. BIS is
making this change to de minimis
because the Cuban government could
generate revenue or otherwise benefit
from the receipt of items containing
greater than 10 percent of U.S.-origin
content.

License Exception Support for the
Cuban People

License Exception Support for the
Cuban People (SCP) in § 740.21 of the
EAR was created to authorize certain
exports and reexports to Cuba that are
intended to support the Cuban people
by improving their living conditions
and supporting independent economic
activity; strengthening civil society in
Cuba; and improving the free flow of
information to, from, and among the
Cuban people. Items exported or
reexported pursuant to certain
provisions of License Exception SCP
may be consigned to or, in some
instances, used by the Cuban



Federal Register/Vol. 84, No. 203/Monday, October 21, 2019/Rules and Regulations

56119

government provided the items would
be used to benefit the Cuban people.

Paragraph (c)(1) of License Exception
SCP authorizes the export or reexport to
Cuba of certain donated items for use in
scientific, archeological, cultural,
ecological, educational, historic
preservation, or sporting activities
provided specified conditions are met.
This rule amends paragraph (c)(1) to
exclude donations to organizations
administered or controlled by the Cuban
government or communist party.
Consequently, an exporter or reexporter
wanting to donate items to organizations
administered or controlled by the Cuban
government or communist party must
submit a license application to BIS,
which will be reviewed pursuant to the
licensing policy in § 746.2(b) of the
EAR. This change will give the U.S.
Government the opportunity to
determine whether donations to those
entities would benefit the Cuban people.
Paragraph (c)(1) of License Exception
SCP is still available for eligible
donations to the Cuban people and civil
society organizations provided the items
would be used to support activities
independent of the Cuban government
and communist party.

Paragraph (d)(1) of License Exception
SCP authorizes the export or reexport to
Cuba of certain items for
telecommunications infrastructure
creation and upgrades. This rule
amends paragraph (d)(1) to clarify that
it is limited to eligible items for the
creation and upgrades of
telecommunications infrastructure to
improve the free flow of information to,
from, and among the Cuban people. For
infrastructure items that would be used
to connect specific end users (i.e., non-
backbone items), those items may be
used to connect individual Cubans or
the Cuban private sector only. A license
is required for the export or reexport to
Cuba of items for telecommunications
infrastructure that would be used to
connect other specific end users (e.g.,
Cuban government ministries and state-
owned hotels), which will be reviewed
pursuant to the licensing policy in
§746.2(b) of the EAR. Separately,
License Exception Consumer
Communications Devices (CCD) in
§740.19 of the EAR authorizes the
export or reexport to Cuba of certain
consumer communications devices for
use by eligible individuals and
independent non-governmental
organizations.

This rule also revises paragraph (e)(2)
of License Exception SCP to eliminate
an authorization for items to be given
away for free for promotional purposes.
This provision regarding such
promotional items has been primarily

beneficial to the Cuban government
since it has a virtual monopoly on
importing items into the country.
However, items for use by the Cuban
private sector for private sector
economic activities remain eligible for
paragraph (b)(1) of License Exception
SCP, provided the associated terms and
conditions are met. License applications
for the export or reexport of promotional
items to the Cuban government will be
reviewed pursuant to the general policy
of denial in § 746.2(b) of the EAR.

BIS is making these changes to
License Exception SCP to ensure that
the Cuban people, not the Cuban
government or communist party, benefit
from items exported or reexported
pursuant to the license exception.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This final rule has been
designated a ‘“‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866.

2. This final rule is not subject to the
requirements of E.O. 13771 (82 FR 9339,
February 3, 2017) because it is issued
with respect to a national security
function of the United States. This rule
supports the Administration’s national
security and foreign policy objectives
per the direction provided to agencies in
National Security Presidential
Memorandum on Strengthening the
Policy of the United States Toward Cuba
(NSPM-5). National Security
Presidential Memoranda are used to
promulgate Presidential decisions on
national security matters. Thus, the
primary direct benefit of this rule is to
improve national security. Restricting
additional exports and reexports to
Cuba, including leased aircraft, will
reduce the ability of the Cuban
government, including its military,
intelligence, and security services, to
generate revenue or otherwise derive
benefits from the use of items subject to
the EAR. Accordingly, this rule meets
the requirements set forth in the April
5, 2017, OMB guidance implementing
E.O. 13771. See https://
www.whitehouse.gov/sites/

whitehouse.gov/files/omb/memoranda/
2017/M-17-21-OMB.pdf.

3. This rule does not contain policies
with Federalism implications as that
term is defined under Executive Order
13132.

4. Pursuant to section 1762 of the
Export Control Reform Act of 2018 (50
U.S.C. 4801-4852), enacted as part of
the John S. McCain National Defense
Authorization Act for Fiscal Year 2019,
this action is exempt from the
Administrative Procedure Act (5 U.S.C.
553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

6. Notwithstanding any other
provision of law, no person may be
required to respond to or be subject to
a penalty for failure to comply with a
collection of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves a collection currently approved
by OMB under control number 0694—
0088, Simplified Network Application
Processing System. This collection
includes, among other things, license
applications, and carries a burden
estimate of 42.5 minutes for a manual or
electronic submission for a total burden
estimate of 31,878 hours. BIS expects
the burden hours associated with this
collection to minimally increase and
have limited impact on the existing
estimates. Any comments regarding the
collection of information associated
with this rule, including suggestions for
reducing the burden, may be sent to
Jasmeet K. Seehra, Office of
Management and Budget (OMB), by
email to Jasmeet_K._Seehra@
omb.eop.gov, or by fax to (202) 395—
7285.

List of Subjects
15 CFR Part 734

Administrative practice and
procedure, Exports, Inventions and
patents, Research, Science and
technology.
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15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 746

Exports, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 15 CFR chapter VII,
subchapter C, is amended as follows:

PART 734—[AMENDED]

m 1. The authority citation for 15 CFR
part 734 is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996
Comp., p. 219; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13637, 78 FR 16129, 3 CFR, 2014 Comp., p-
223; Notice of November 8, 2018, 83 FR
56253 (November 9, 2018).

m 2. Section 734.4 is amended by
revising the introductory text of
paragraph (d) to read as follows:

§734.4 De minimis U.S. content.

* * * * *

(d) 25% De Minimis Rule. Except as
provided in paragraph (a) of this section
and subject to the provisions of
paragraph (b) of this section, the
following reexports are not subject to
the EAR when made to countries other
than those listed in Country Group E:1
or E:2 of supplement no. 1 to part 740
of the EAR. See supplement no. 2 to this

part for guidance on calculating values.
* * * * *

PART 740—[AMENDED]

m 3. The authority citation for 15 CFR
part 740 is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
7201 et seq.; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783.

m 4. Section 740.15 is amended by:
m a. Revising paragraphs (a)(1)(i) and
(ii), (a)(2)() introductory text, (a)(2)(ii)
introductory text, (a)(3) introductory
text, and (a)(3)(iv), (v), (vi), (vii), (viii),
and (ix);
m b. Adding paragraph (a)(3)(x);
m c. Revising paragraphs (d)(1)(i) and
(i), (d)(2)(v), (vi), and (vii), and
(d)(3)(v);
m d. Adding paragraph (d)(3)(v); and
m e. Revising paragraphs (d)(4)(v), (vi),
and (vii).

The revisions and additions read as
follows:

§740.15 Aircraft, Vessels and Spacecraft
(AVS).
* * * * *

(a] * * %

(1) * % %

(i) No sale or transfer of operational
control of the aircraft to a national of a
destination in Gountry Group E:1 or E:2
(see supplement no. 1 to this part) has
occurred while in the United States;

(ii) The aircraft is not departing for
the purpose of sale or transfer of
operational control to a national of a
destination in Country Group E:1 or E:2
(see supplement no. 1 to this part); and
* * * * *

(2) U.S. registered aircraft. (i) A civil
aircraft of U.S. registry operating under
an Air Carrier Operating Certificate,
Commercial Operating Certificate, or Air
Taxi Operating Certificate issued by the
Federal Aviation Administration (FAA)
or conducting flights under operating
specifications approved by the FAA
pursuant to 14 CFR part 129, or an air
ambulance of U.S. registry operating
under 14 CFR part 135, may depart from
the United States under its own power
for any destination, provided that:

* * * * *

(ii) Any other operating civil aircraft
of U.S. registry may depart from the
United States under its own power for
any destination, except to or a
destination in Gountry Group E:1 or E:2
(see supplement no. 1 to this part)
(flights to these destinations require a

license), provided that:
* * * * *

(3) Criteria. The following ten criteria
each must be met if the flight is to
qualify as a temporary sojourn. To be
considered a temporary sojourn, the
flight must not be for the purpose of sale
or transfer of operational control. An
export is for the transfer of operational
control unless the exporter retains each
of the following indicia of control:

* * * * *

(iv) Place of maintenance. Right to
perform or obtain the principal
maintenance on the aircraft, which
principal maintenance is conducted
outside a destination in Country Group
E:1 or E:2 (see supplement no. 1 to this
part), under the control of a party who
is not a national of any of these
countries. (The minimum necessary in-
transit maintenance may be performed
in any country).

(v) Location of spares. Spares are not
located in a destination in Country
Group E:1 or E:2 (see supplement no. 1
to this part).

(vi) Place of registration. The place of
registration is not changed to a
destination in Country Group E:1 or E:2
(see supplement no. 1 to this part).

(vii) Transfer of technology. No
technology is transferred to a national of
a destination in Country Group E:1 or
E:2 (see supplement no. 1 to this part),
except the minimum necessary for in-
transit maintenance to perform flight
line servicing required to depart safely.

(viii) Color and logos. The aircraft
does not bear the livery, colors, or logos
of a national of a destination in Country
Group E:1 or E:2 (see supplement no. 1
to this part).

(ix) Flight number. The aircraft does
not fly under a flight number issued to
a national of a destination in Country
Group E:1 or E:2 (see supplement no. 1
to this part) as such number appears in
the Official Airline Guide.

(x) Lease or charter. The aircraft is not
leased to or chartered by a national of
a destination in Country Group E:1 or
E:2 (see supplement no. 1 to this part).

* * * * *

(d) * * *

(1) * Kk %

(i) No sale or transfer of operational
control of the vessel to a national of a
destination in Country Group E:1 or E:2
(see supplement no. 1 to this part) has
occurred while in the United States;

(ii) The vessel is not departing for the
purpose of sale or transfer of operational
control to a national of a destination in
Country Group E:1 or E:2 (see
supplement no. 1 to this part); and
* * * * *

(2] * *x %

(v) Spares for the vessel are not
located in a destination in Country
Group E:1 or E:2 (see supplement no. 1
to this part);

(vi) Technology is not transferred to a
national of a destination in Country
Group E:1 or E:2 (see supplement no. 1
to this part), except the minimum
necessary in-transit maintenance to
perform servicing required to depart and
enter a port safely; and

(vii) The vessel does not bear the
livery, colors, or logos of a national of
a destination in Country Group E:1 or
E:2 (see supplement no. 1 to this part).

(3] * x *

(iv) Place of maintenance. Right to
perform or obtain the principal
maintenance on the vessel, which
principal maintenance is conducted
outside a destination in Country Group
E:1 or E:2 (see supplement no. 1 to this
part), under the control of a party who
is not a national of any of these
countries. (The minimum necessary in-
transit maintenance may be performed
in any country).

(v) Lease or charter. The vessel is not
leased to or chartered by a national of
a destination in Country Group E:1 or
E:2 (see supplement no. 1 to this part).
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(v) Spares for the vessel are not
located in a destination in Country
Group E:1 or E:2 (see supplement no. 1
to this part);

(vi) Technology is not transferred to a
national of a destination in Country
Group E:1 or E:2 (see supplement no. 1
to this part), except the minimum
necessary in-transit maintenance to
perform servicing required to depart and
enter a port safely; and

(vii) The vessel does not bear the
livery, colors, or logos of a national of
a destination in Country Group E:1 or
E:2 (see supplement no. 1 to this part).

* * * * *

m 5. Section 740.21 is amended by:

m a. Revising paragraphs (c)(1) and
(d)(1); and

m b. Removing and reserving paragraph
(e)(2).

The revisions read as follows:

§740.21
(SCP).
* * * * *

(C) * *x %

(1) The export or reexport to Cuba of
donated items for use in scientific,
archaeological, cultural, ecological,
educational, historic preservation, or
sporting activities. The items may not be
donated to organizations administered
or controlled by the Cuban government
or communist party, and must support
eligible activities independent of the
Cuban government and communist
party. The activities may not relate to
the “development,” “production,”
““use,” operation, installation,
maintenance, repair, overhaul or
refurbishing of any item enumerated or
otherwise described on the United
States Munitions List (22 CFR part 121)
or of any item enumerated or otherwise
described on the Commerce Control List
(supplement no. 1 to part 774 of the
EAR) unless the only reason for control
that applies to that item, as set forth in
the ECCN that controls that item, is anti-
terrorism.

* * * * *

(d) L

(1) The export or reexport to Cuba of
items for the creation and upgrade of
telecommunications infrastructure to
improve the free flow of information to,
from, and among the Cuban people,
including infrastructure that enables
access to the internet and use of internet
services. For infrastructure items that
would be used to connect specific end
users, those items may be used to
connect individual Cubans or the Cuban
private sector only (e.g., not Cuban
government ministries or state-owned

enterprises).
* * * * *

Support for the Cuban People

PART 746—[AMENDED]

m 6. The authority citation for 15 CFR
part 746 is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
287c¢; Sec 1503, Pub. L. 108-11, 117 Stat. 559;
22 U.S.C. 2151 note; 22 U.S.C. 6004; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
12854, 58 FR 36587, 3 CFR, 1993 COInp., p.
614; E.O. 12918, 59 FR 28205, 3 CFR, 1994
Comp., Pp. 899; E.O. 13222, 66 FR 44025, 3
CFR, 2001 Comp., p. 783; E.O. 13338, 69 FR
26751, 3 CFR, 2004 Comp., p 168;
Presidential Determination 2003-23, 68 FR
26459, 3 CFR, 2004 Comp., p. 320;
Presidential Determination 2007-7, 72 FR
1899, 3 CFR, 2006 Comp., p. 325; Notice of
May 8, 2019, 84 FR 20537 (May 10, 2019).

m 7. Section 746.2 is amended by
revising paragraph (b)(2)(v) to read as
follows:

§746.2 Cuba.
* * * * *

(b) R

(2) * % %

(v) Items necessary to ensure the
safety of civil aviation and the safe
operation of commercial aircraft
engaged in international air
transportation, excluding the export or
reexport of such aircraft leased to state-

owned enterprises; and
* * * * *

Dated: October 15, 2019.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 2019-22876 Filed 10-18-19; 8:45 am]
BILLING CODE 3510-33-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2019-0403; FRL-10001-
24-Region 10]

Air Plan Approval: ID; Update to CRB
Fee Billing Procedures; Withdrawal of
Direct Final Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of an
adverse comment, the Environmental
Protection Agency (EPA) is withdrawing
the direct final rule approving revisions
to the Idaho State Implementation Plan
(SIP) relating to Idaho crop residue
burning fee billing procedures,
published on September 3, 2019.
DATES: The direct final rule published
on September 3, 2019 (84 FR 45918), is
withdrawn effective October 21, 2019.

FOR FURTHER INFORMATION CONTACT:
Randall Ruddick at (206) 553—1999, or
ruddick.randall@epa.gov, U.S.
Environmental Protection Agency,
Region 10, 1200 6th Avenue, Suite 155—
15—-H13, Seattle, WA 98101-3188.
SUPPLEMENTARY INFORMATION: Because
EPA received adverse comment, we are
withdrawing the direct final rule
approving revisions to the Idaho SIP
relating to revisions to the Idaho crop
residue burning fee billing procedures,
published on September 3, 2019 (84 FR
45918). We stated in that direct final
rule that if we received adverse
comment by October 3, 2019, we would
publish a timely withdrawal in the
Federal Register and the direct final
rule would not take effect. We
subsequently received an adverse
comment on that direct final rule prior
to October 3, 2019. Accordingly, we are
withdrawing the direct final rule. We
will address the comment in a
subsequent final action based upon the
parallel proposed rule also published on
September 3, 2019 (84 FR 45930). As
stated in the direct final rule and the
parallel proposed rule, we will not
institute a second comment period on
this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations.

Authority: 42 U.S.C. 7401 et seq.

Dated: October 9, 2019.
Michelle L. Pirzadeh,
Acting Regional Administrator, Region 10.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m Accordingly, the amendments to 40
CFR 52.670 published in the Federal
Register on September 3, 2019 (84 FR
45918) on pages 45919-45920 are
withdrawn effective October 21, 2019.
[FR Doc. 201922813 Filed 10-18-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 55

[EPA-R03—-OAR-2011-0140; FRL-9999-40—
Region 9]

Outer Continental Shelf Air
Regulations; Consistency Update for
Virginia

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.
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SUMMARY: The Environmental Protection
Agency (EPA) is updating a portion of
the Outer Continental Shelf (OCS) Air
Regulations. Requirements applying to
OCS sources located within 25 miles of
states’ seaward boundaries must be
updated periodically to remain
consistent with the requirements of the
corresponding onshore area (COA), as
mandated by section 328(a)(1) of the
Clean Air Act (CAA). The portion of the
OCS air regulations that is being
updated pertains to the requirements for
OCS sources for which Virginia is the
designated COA. The Commonwealth of
Virginia’s requirements discussed in
this document and listed in the
appendix to the Federal OCS air
regulations, are approved for
incorporation into the compilation of
state provisions that is incorporated by
reference.

DATES: This rule is effective on
November 20, 2019. The incorporation
by reference of a certain publication
listed in this rule is approved by the
Director of the Federal Register as of
November 20, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-0OAR-2011-0140. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT: Mrs.
Amy Johansen, Permits Branch (3AD10),
Air and Radiation Division, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814—2156.
Mrs. Johansen can also be reached via
electronic mail at johansen.amy@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On April 16, 2019, EPA published a
Notice of Proposed Rulemaking (NPRM)
proposing to approve various Virginia
air pollution control requirements for
inclusion in the updated compilation of
“Commonwealth of Virginia
Requirements Applicable to OCS

Sources,” dated February 20, 2019,
which is incorporated by reference into
40 CFR part 55. See 84 FR 15549.

Pursuant to 40 CFR 55.12, consistency
reviews will occur (1) at least annually;
(2) upon receipt of a Notice of Intent
(NOI) under 40 CFR 55.4; or (3) when
a state or local agency submits a rule to
EPA to be considered for incorporation
by reference in 40 CFR part 55. This
action is being taken in response to the
submittal of a NOI, received on January
28, 2019, by Dominion Energy Virginia,
for the proposed installation of a 12-
megawatt offshore wind technology
testing facility located approximately 24
nautical miles east of the City of
Virginia Beach, Virginia.1

Section 328(a) of the CAA requires
that EPA establish requirements to
control air pollution from OCS sources
located within 25 miles of States’
seaward boundaries that are the same as
onshore requirements. To comply with
this statutory mandate, EPA must
incorporate applicable onshore rules
into 40 CFR part 55 as they exist
onshore. This limits EPA’s flexibility in
deciding which requirements will be
incorporated into 40 CFR part 55 and
prevents EPA from making substantive
changes to the requirements it
incorporates. As a result, EPA may be
incorporating rules into 40 CFR part 55
that do not conform to all of EPA’s state
implementation plan (SIP) guidance or
certain requirements of the CAA.
Consistency updates may result in the
inclusion of state or local rules or
regulations into 40 CFR part 55, even
though the same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the OCS rule does not
imply that a rule meets the requirements
of the CAA for SIP approval, nor does
it imply that the rule will be approved
by EPA for inclusion in the SIP.

EPA reviewed Virginia’s rules for
inclusion in 40 CFR part 55 to ensure
that they are rationally related to the
attainment or maintenance of Federal or
state ambient air quality standards and
compliance with part C of title I of the
CAA, that they are not designed
expressly to prevent exploration and
development of the OCS, and that they
are potentially applicable to OCS
sources. See 40 CFR 55.1. EPA has also
evaluated the rules to ensure they are
not arbitrary or capricious. See 40 CFR

1The EPA Region III Office was directly impacted
by Congress’ failure to appropriate funds during the
2018-19 Federal government shutdown and
resulting furlough of many Federal employees,
including Region III personnel. As a result,
although the NOI from Dominion Energy Virginia
was signed on December 21, 2018, it was not
received and date-stamped by EPA Region III until
January 28, 2019, when the Region III office
returned to operation.

55.12(e). In addition, EPA has excluded
administrative or procedural rules,? and
requirements that regulate toxics which
are not related to the attainment and
maintenance of Federal and state
ambient air quality standards. Other
specific requirements of the consistency
update and the rationale for EPA’s
proposed action are explained in the
April 16, 2019 NPRM and will not be
restated here.

II. Public Comments and EPA
Responses

EPA received three sets of comments
on the April 16, 2019 NPRM. See 84 FR
15549. A summary of the relevant
comments and EPA’s responses are
discussed in this Section. A copy of the
comments can be found in the docket
for this rulemaking action.

Comment: The Virginia Department of
Environmental Quality (VADEQ)
requested that EPA remove references to
state-only toxics programs from being
incorporated by reference into 40 CFR
part 55, as proposed in EPA’s April 16,
2019 NPRM. See 84 FR 15549. This
affects the following sections of the
Virginia Administrative Code (VAC):
9VAC5-40-350, 9VAC5-40-790,
9VAC5-40-970, 9VAC5-40-1880,
9VAC5-40-2310, 9VAC5-40-2460,
9VAC5-40-2610, 9VAC5-40-3330,
9VAC5-40-3480, 9VAC5—40-4830,
9VAC5-40-5270, 9VAC5-40-6390,
9VAC5-40-6690, 9VAC5-40-6880,
9VAC5-40-7030, 9VAC5—-40-7470,
9VAC5-40-8090, 9VAC5-50-320, and
Article 4 (9VAC5—-60-200 et seq.) and
Article 5 (9VAC5-60-300 et seq.) of
9VAC5-60 in their entirety.

EPA Response: At Virginia’s request,
in this final rulemaking action, EPA
removed all references to the air toxics
regulations in the compilation of the
“Commonwealth of Virginia
Requirements Applicable to OCS
Sources” in 40 CFR part 55. EPA does
not believe removal of the toxics
sections of VAC will have any adverse
impact on VADEQ’s ability to properly
implement air quality permitting for
OCS sources, since they are not related
to the attainment and maintenance of
Federal and state ambient air quality
standards.

2Each COA which has been delegated the
authority to implement and enforce 40 CFR part 55
will use its administrative and procedural rules as
onshore. However, in those instances where EPA
has not delegated authority to implement and
enforce 40 CFR part 55, EPA will use its own
administrative and procedural requirements to
implement the substantive requirements. See 40
CFR 55.14(c)(4). Virginia has been delegated
authority to implement and enforce the
requirements of the OCS Regulations within 25
miles of Virginia’s seaward boundary. See 77 FR
44231 (July 27, 2012).
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Comment: VADEQ requested that Part
I (9VAC5-80-5 et seq.) of 9VAC5-80 be
removed in its entirety from 40 CFR part
55, noting that this section, Permit
Actions Before the Board, is a
requirement of state code and cannot be
implemented or enforced by EPA.

EPA Response: At Virginia’s request,
in this final rulemaking action, EPA
removed Part I of 9VAC5-80 from the
compilation of the “Commonwealth of
Virginia Requirements Applicable to
OCS Sources” in 40 CFR part 55. EPA
does not believe removal of Part I
(9VAC5-80-5 et seq.) of 9VAC5-80 will
have any adverse impact on VADEQ’s
ability to properly implement air quality
permitting on OCS sources, since they
are not related to the attainment and
maintenance of Federal and state
ambient air quality standards.

Additionally, for clarification
purposes, because Virginia has been
delegated authority to implement and
enforce the requirements of the OCS
Regulations within 25 miles of
Virginia’s seaward boundary, the
inclusion of a regulation into 40 CFR
part 55 does not designate EPA as the
appropriate authority to implement or
enforce those provisions of Virginia’s
regulations, but, rather, reinforces that
VADEQ has the ability to implement
and enforce those potentially applicable
provisions on OCS sources, for which
Virginia is designated as the COA. See
77 FR 44231 (July 27, 2012).

Comment: VADEQ noted a
typographical error in EPA’s April 16,
2019 NPRM under Article 1 (9VAC5—
80-50 ef seq.) of Part I of 9VAC5-80,
the effective date of 03/02/2011 should
be corrected to be 11/16/2016.

EPA Response: EPA agrees with the
commenter and has made the requested
typographical correction.

Comment: VADEQ requested that Part
IV (9VAC5-130-100) of 9VAC5-130 be
removed. VADEQ noted that this
section, Local Ordinances, is a template
for the use of local jurisdictions to
develop their own open burning
ordinances. VADEQ also noted that this
is a requirement of state code and
cannot be implemented or enforced by
EPA.

EPA Response: At Virginia’s request,
in this final rulemaking action, EPA
removed Part IV (9VAC5-130-100) of
9VAC5-130 from the compilation of the
“Commonwealth of Virginia
Requirements Applicable to OCS
Sources” in 40 CFR part 55. EPA does
not believe removal of Part IV (9VAC5—
130-100) of 9VAC5-130 will have any
adverse impact on VADEQ’s ability to
properly implement air quality
permitting on OCS sources, since they
are not related to the attainment and

maintenance of Federal and state
ambient air quality standards.

In a previous response to comment,
EPA addressed VADEQ'’s statement
regarding EPA’s ability to implement or
enforce VAC provisions and will not be
restating that here.

Comment: One commenter stated that
regulating emissions from OCS sources
within 25 miles of the coast to make
them in accordance with onshore
sources could make existing OCS
sources within 25 miles obsolete. The
commenter further asserts that dozens of
oil rigs inside 25 miles comply with
current OCS regulations, which require
them to lower their emissions. In turn,
the commenter states that requiring
sources to comply with OCS
requirements could cost rig owners a
significant amount of money if they
have to update or modify the rigs to
comply. The commenter asserts that this
could hurt many drilling businesses and
as a result, hurt the economy. Finally,
the commenter asks EPA to not go
through with this proposal and allow
companies to continue drilling within
25 miles of the shore under the current
OCS regulations.

EPA Response: As noted in EPA’s
April 16, 2019 NPRM, this action is
being taken because section 328(a) of
the CAA requires that EPA establish
requirements to control air pollution
from OCS sources located within 25
miles of States’ seaward boundaries that
are the same as onshore requirements.
See 84 FR 15549. To comply with this
statutory mandate, EPA must
incorporate applicable onshore rules
into 40 CFR part 55 as they exist
onshore. This limits EPA’s flexibility in
deciding which requirements will be
incorporated into 40 CFR part 55 and
prevents EPA from making substantive
changes to the requirements it
incorporates. This rulemaking action is
simply updating requirements that were
previously incorporated by reference
into 40 CFR part 55. See 76 FR 43185
(July 20, 2011). Further, as noted in
EPA’s April 16, 2019 NPRM and 40 CFR
part 55.1, EPA reviewed all of the
potentially applicable sections of VAC
to ensure they are not designed
expressly to prevent exploration and
development of the OCS.

Comment: Another commenter
expressed that the proposed rule should
take effect. The commenter then
discusses Virginia’s designation as the
COA and that the designation enhances
the OCS sources’ protection. The
commenter then goes on to discuss
tourism in Virginia. Finally, the
commenter concludes that Virginia
should go further to control air

pollution from OCS sources and comply
with standards of the COA.

EPA Response: While it is unclear to
EPA exactly what the commenter’s main
concern is with respect to this
rulemaking action, EPA is meeting its
statutory obligations in CAA section
328(a)(1) and the requirements of 40
CFR part 55 with respect to specific
OCS requirements, upon finalizing this
rulemaking action. Additionally, the
ability of VADEQ to implement and
enforce air quality provisions
potentially applicable to an OCS source,
for which Virginia is the COA, occurs
because Virginia has been delegated the
authority, by the EPA, to administer and
enforce OCS air requirements. See 77 FR
44231 (July 27, 2012). Lastly, it should
be noted that there are many other
Federal, state, and local agencies
involved in the process of developing
the OCS, and in this final rulemaking
action, EPA is ensuring that VADEQ has
the ability to implement and enforce
any necessary applicable air quality
regulations for which they have been
designated as the COA for that source.

II1. Final Action

EPA is taking final action to
incorporate the rules potentially
applicable to OCS sources for which the
Commonwealth of Virginia will be the
COA. The rules that EPA is taking final
action to incorporate are applicable
provisions of VAC, as amended through
February 20, 2019. The rules that EPA
is taking final action to incorporate will
replace the rules previously
incorporated into “Commonwealth of
Virginia Requirements Applicable to
OCS Sources,” dated March 2, 2011,
which was incorporated by reference
into 40 CFR part 55. See 76 FR 43185
(July 20, 2011).

IV. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with the requirements of 1
CFR 51.5, EPA is finalizing the
incorporation by reference of
“Commonwealth of Virginia
Requirements Applicable to OCS
Sources,” dated February 20, 2019,
which is the compilation of provisions
of the VAC described in the
amendments to 40 CFR part 55 set forth
below. EPA has made, and will continue
to make, these materials available
through www.regulations.gov and at the
EPA Region III Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
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V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to establish
requirements to control air pollution
from OCS sources located within 25
miles of states’ seaward boundaries that
are the same as onshore air pollution
control requirements. To comply with
this statutory mandate, the EPA must
incorporate applicable onshore rules
into 40 CFR part 55 as they exist
onshore. See 42 U.S.C. 7627(a)(1); 40
CFR 55.12. Thus, in promulgating OCS
consistency updates, EPA’s role is to
maintain consistency between OCS
regulations and the regulations of
onshore areas, provided that they meet
the criteria of the CAA. Accordingly,
this action simply updates the existing
OCS requirements to make them
consistent with requirements onshore,
without the exercise of any policy
direction by EPA. For that reason, this
action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as

appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule incorporating by
reference sections of VAC, does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because this action
is not approved to apply in Indian
country located in the state, and EPA
notes that it does not impose substantial
direct costs on tribal governments or
preemptive tribal law.

Under the provisions of the
Paperwork Reduction Act, 44 U.S.C
3501 et seq., an agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid OMB control number.
OMB has approved the information
collection requirements contained in 40
CFR part 55 and, by extension, this
update to the rules, and has assigned
OMB control number 2060-0249. OMB
approved the EPA Information
Collection Request (ICR) No. 1601.08 on
September 18, 2017.3 The current
approval expires September 30, 2020.
The annual public reporting and
recordkeeping burden for collection of
information under 40 CFR part 55 is
estimated to average 643 hours per
response, using the definition of burden
provided in 44 U.S.C. 3502(2).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 20,
2019. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality

3OMB’s approval of the ICR can be viewed at

www.reginfo.gov.

of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

EPA is incorporating the rules
potentially applicable to sources for
which the Commonwealth of Virginia is
the COA. The rules that EPA is
incorporating are applicable provisions
of VAC.

List of Subjects in 40 CFR Part 55

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Outer continental
shelf, Ozone, Particulate matter,
Permits, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: August 27, 2019.
Cosmo Servidio,
Regional Administrator, Region III.

Part 55 of Chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 55—OUTER CONTINENTAL
SHELF AIR REGULATIONS

m 1. The authority citation for part 55
continues to read as follows:

Authority: Section 328 of the Clean Air Act
(42 U.S.C. 7401 et seq.) as amended by Public
Law 101-549.

m 2. Section 55.14 is amended by
revising paragraph (e)(22)(i)(A) to read
as follows:

§55.14 Requirements that apply to OCS
sources located within 25 miles of States’
seaward boundaries, by State.

* * * * *

(e) * *x %
(22) E N
(i) I .
(A) Commonwealth of Virginia
Requirements Applicable to OCS
Sources, February 20, 2019.

* * * * *

m 3. Appendix A to part 55 is amended
by revising paragraph (a)(1) under the
heading “Virginia” to read as follows:

Appendix A to Part 55—Listing of State
and Local Requirements Incorporated
by Reference Into Part 55, by State
Virginia:
(a] * k% %
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(1) The following Commonwealth of
Virginia requirements are applicable to OCS
Sources, February 20, 2019, Commonwealth
of Virginia—Virginia Department of
Environmental Quality.

The following sections of Virginia
Regulations for the Control and Abatement of
Air Pollution Control (VAC), Title 9, Agency
5:

Chapter 10—General Definitions

(Effective 05/19/2017)

9VAC5-10-10. General.
9VAC5-10-20. Terms defined.
9VAC5-10-30. Abbreviations.

Chapter 20—General Provisions
(Effective 02/19/2018)

Part [—Administrative

9VAC5-20-10. Applicability.

9VAC5-20-21. Documents incorporated by
reference.

9VAC5-20-50. Variances.

9VAC5-20-70. Circumvention.

9VAC5-20-80. Relationship of state
regulations to federal regulations.

9VAC5-20-121. Air quality program policies
and procedures.

Part II—Air Quality Programs

9VAC5-20-160. Registration.

9VAC5-20-170. Control programs.

9VAC5-20-180. Facility and control
equipment maintenance or malfunction.

9VAC5-20-200. Air quality control regions.

9VAC5-20-203. Maintenance areas.

9VAC5-20-204. Nonattainment areas.

9VAC5-20-205. Prevention of significant
deterioration areas.

9VAC5-20-206. Volatile organic compound
and nitrogen oxides emission control
areas.

9VAC5-20-220. Shutdown of a stationary
source.

9VAC5-20-230. Certification of documents.

Chapter 30—Ambient Air Quality
Standards

(Effective 05/15/2017)
9VAC5-30-10. General.
9VAC5-30-15. Reference conditions.
9VAC5-30-30. Sulfur oxides (sulfur
dioxide).

9VAC5-30—40.
9VAC5-30-50.
9VAC5-30-55.
9VAC5-30-56.

Carbon monoxide.
Ozone (1-hour).
Ozone (8-hour, 0.08 ppm).
Ozone (8-hour, 0.075 ppm).
9VAC5-30-57. Ozone (8-hour, 0.070 ppm).
9VAC5-30-60. Particulate matter (PM,).
9VAC5-30-65. Particulate matter (PM, 5).
9VAC5-30-66. Particulate matter (PM s).
9VAC5-30-67. Particulate matter (PM s).
9VAC5-30-70. Oxides of nitrogen with
nitrogen dioxide as the indicator.
9VAC5-30-80. Lead.

Chapter 40—Existing Stationary Sources

Part I—Special Provisions

(Effective 12/12/2007)

9VAC5-40-10. Applicability.

9VAC5-40-20. Compliance.

9VAC5-40-21. Compliance schedules.

9VAC5-40-22. Interpretation of emission
standards based on process weight-rate
tables.

9VAC5-40-30. Emission testing.

9VAC5-40-40. Monitoring.

9VAC5-40—41. Emission monitoring
procedures for existing sources.

9VAC5-40-50. Notification, records and
reporting.

Part II—Emission Standards
Article 1—Visible Emissions and Fugitive
Dust/Emissions

(Effective 02/01/2003)

9VAC5-40-60. Applicability and designation
of affected facility.
9VAC5-40-70. Definitions.

9VAC5-40-880. Applicability and
designation of affected facility.

9VAC5-40-890. Definitions.

9VAC5-40-900. Standard for particulate
matter.

9VAC5-40-910. Emission allocation system.

9VAC5-40-920. Determination of collection
equipment efficiency factor.

9VAC5-40-930. Standard for sulfur dioxide.

9VAC5-40-940. Standard for visible
emissions.

9VAC5-40-950. Standard for fugitive dust/
emissions.

9VAC5-40-980. Compliance.

9VAC5-40-990. Test methods and

9VAC5-40-80. Standard for visible

emissions

9VAC5—40—90.. Standard for fugitive dust/

emissions.
9VAC5-40-100
9VAC5-40-110

procedures
9VAC5-40-120

. Monitoring.
. Test methods and

. Waivers.

Article 4—General Process Operations

(Effective 12/15
9VAC5-40-240

/2006)
. Applicability and

designation of affected facility.

9VAC5-40-250
9VAC5-40-260

. Definitions.
. Standard for particulate

matter (AQCR 1-6).

9VAC5-40-270

. Standard for particulate

matter (AQCR 7).

9VAC5-40-280.
9VAC5-40-290.

sulfide.

9VAC5-40-320.

emissions.

9VAC5-40-330.

emissions.
9VAC5-40-360

9VAC5-40-370.

Standard for hydrogen
Standard for visible
Standard for fugitive dust/

. Compliance.
Test methods and

procedures.

9VAC5-40-380.
9VAC5-40-390.

reporting.

9VAC5-40-400.
9VAC5-40-410.
maintenance or malfunction.

equipment
9VAC5-40-420

Monitoring.
Notification, records and

Registration.
Facility and control

. Permits.

Article 7—Incinerators

(Effective 01/01
9VAC5-40-730

/1985)
. Applicability and

designation of affected facility.

9VAC5-40-740
9VAC5-40-750
matter.
9VAC5-40-760
emissions.
9VAC5-40-770
emissions.
9VAC5-40-800

. Definitions.
. Standard for particulate

. Standard for visible
. Standard for fugitive dust/

. Prohibition of flue-fed

incinerators.

9VAC5-40-810
9VAC5-40-820

. Compliance.
. Test methods and

procedures.

9VAC5-40-830
9VAC5-40-840
reporting.
9VAC5-40-850
9VAC5-40-860
equipment
9VAC5-40-870

Article 8—Fuel
(Effective 01/01

. Monitoring.
. Notification, records and

. Registration.
. Facility and control

maintenance or malfunction.

. Permits.
Burning Equipment
/2002)

Standard for sulfur dioxide.

procedures.

9VAC5-40-1000.
9VAC5-40-1010.

reporting.

9VAC5-40-1020.
9VAC5-40-1030.

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

9VAC5-40-1040.

Permits.

Article 14—Sand-Gravel Processing; Stone
Quarrying & Processing

(Effective 01/01/1985)

9VAC5-40-1820.

Applicability and

designation of affected facility.

9VAC5-40-1830.
9VAC5-40-1840.

matter.

9VAC5-40-1850.

emissions.

9VAC5-40-1860.

emissions.

9VAC5-40-1890.
9VAC5-40-1900.

procedures.

9VAC5-40-1910.
9VAC5-40-1920.

reporting.

9VAC5-40-1930.
9VAC5-40-1940.

Definitions.
Standard for particulate

Standard for visible
Standard for fugitive dust/

Compliance.
Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

9VAC5-40-1950.

Permits.

Article 17—Woodworking Operations
(Effective 01/01/1985)

9VAC5-40-2250.

Applicability and

designation of affected facility.

9VAC5-40-2260.
9VAC5-40-2270.

matter.

9VAC5-40-2280.

emissions.

9VAC5-40-2290.

emissions.

9VAC5-40-2320.
9VAC5-40-2330.

procedures.

9VAC5-40-2340.
9VAC5-40-2350.

reporting.

9VAC5-40-2360.
9VAC5-40-2370.

Definitions.
Standard for particulate

Standard for visible
Standard for fugitive dust/

Compliance.
Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

9VAC5-40-2380.

Permits.

Article 18—Primary and Secondary Metal

Operations

(Effective 01/01/1985)

9VAC5-40-2390.

Applicability and

designation of affected facility.

9VAC5-40-2400.
9VAC5-40-2410.

matter.

Definitions.
Standard for particulate
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9VAC5-40-2420.
9VAC5-40-2430.
emissions.
9VAC5-40-2440.
emissions.
9VAC5-40-2470.
9VAC5-40-2480.
procedures.
9VAC5-40-2490.
9VAC5-40-2500.
reporting.
9VAC5-40-2510.

Standard for sulfur oxides.

Standard for visible
Standard for fugitive dust/

Compliance.
Test methods and

Monitoring.
Notification, records and

Registration.

9VAC5-40-3460.
emissions.
9VAC5-40-3490.
9VAC5-40-3500.
procedures.
9VAC5-40-3510.
9VAC5-40-3520.
reporting.
9VAC5-40-3530.
9VAC5-40-3540.

Standard for fugitive dust/

Compliance.
Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

9VAC5-40-6250. Applicability and
designation of affected facility.

9VAC5-40-6260. Definitions.

9VAC5-40-6270. Standard for particulate

matter.

9VAC5-40-6360. Standard for visible

emissions.

9VAC5-40-6370. Standard for fugitive dust/

emissions.

9VAC5-40-6400. Operator training and
qualification.

9VAC5-40-3550. Permits.

9VAC5-40-6410. Waste management plan.

9VAC5-40-2520. Facility and control
equipment maintenance or malfunction.
9VAC5-40-2530. Permits.

Article 19—Lightweight Aggregate Process

Operations

(Effective 01/01/1985)

9VAC5—-40-2540. Applicability and
designation of affected facility.

9VAC5-40-2550. Definitions.

9VAC5-40-2560. Standard for particulate
matter.

9VAC5-40-2570

9VAC5-40-2580
emissions.

9VAC5-40-2590

. Standard for sulfur oxides.

. Standard for visible

. Standard for fugitive dust/

emissions.
9VAC5-40-2620. Compliance.
9VAC5-40-2630. Test methods and
procedures.
9VAC5-40-2640. Monitoring.
9VAC5-40-2650. Notification, records and
reporting.
9VAC5-40-2660. Registration.
9VAC5-40-2670. Facility and control
equipment maintenance or malfunction.
9VAC5-40-2680. Permits.

Article 24—Solvent Metal Cleaning

Article 34—Miscellaneous Metal Parts/
Products Coating Application

(Effective 02/01/2016)

9VAC5-40-4760.

Applicability and

designation of affected facility.

9VAC5-40—-4770.
9VAC5-40—4780.

Definitions.
Standard for volatile

organic compounds.

9VAC5-40-4790.
guidelines.
9VAC5-40-4800.
emissions.
9VAC5-40-4810.
emissions.
9VAC5-40-4840.
9VAC5-40-4850.
procedures.
9VAC5-40-4860.
9VAC5-40-4870.
reporting.
9VAC5-40-4880.
9VAC5-40-4890.

Control technology
Standard for visible
Standard for fugitive dust/

Compliance.
Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

9VAC5-40-4900.

Permits.

9VAC5-40-6420. Compliance schedule.
9VAC5-40-6430. Operating limits.
9VAC5-40-6440. Facility and control
equipment maintenance or malfunction.
9VAC5—40-6450. Test methods and

procedures.

9VAC5-40-6460. Compliance.
9VAC5-40-6470. Monitoring.
9VAC5-40-6480. Recordkeeping and

reporting.

9VAC5-40-6490. Requirements for air
curtain incinerators.

9VAC5-40-6500. Registration.

9VAC5-40-6510. Permits.

9VAC5-40-6520. Documents Incorporated by
Reference.

Article 46—Small Municipal Waste

Combustors

(Effective 05/04/2005)

9VAC5—40-6550. Applicability and
designation of affected facility.

9VAC5-40-6560.
9VAC5-40-6570.

matter.

9VAC5-40-6580.

Definitions.
Standard for particulate

Standard for carbon

Article 37—Petroleum Liquid Storage and
Transfer Operations

monoxide.
9VAC5-40-6590.
furans.

Standard for dioxins/

Operations

(Effective 03/24/2004)

9VAC5-40-3260.

Applicability and

designation of affected facility.

9VAC5-40-3270.
9VAC5-40-3280.

Definitions.
Standard for volatile

organic compounds.

9VAC5-40-3290.
guidelines.
9VAC5-40-3300.
emissions.
9VAC5-40-3310.
emissions.
9VAC5-40-3340.
9VAC5-40-3350.
procedures.
9VAC5-40-3360.
9VAC5-40-3370.
reporting.
9VAC5-40-3380.
9VAC5-40-3390.

Control technology
Standard for visible
Standard for fugitive dust/

Compliance.
Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

(Effective 07/30/2015)

9VAC5-40-5200.

Applicability and

designation of affected facility.

9VAC5-40-5210.
9VAC5-40-5220.

Definitions.
Standard for volatile

organic compounds.

9VAC5-40-5230.
guidelines.
9VAC5-40-5240.
emissions.
9VAC5-40-5250.
emissions.
9VAC5-40-5280.
9VAC5-40-5290.
procedures.
9VAC5-40-5300.
9VAC5-40-5310.
reporting.
9VAC5-40-5320.
9VAC5-40-5330.

Control technology
Standard for visible
Standard for fugitive dust/

Compliance.
Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

equipment maintenance or malfunction.

9VAC5-40-3400. Permits.

Article 25—VOC Storage & Transfer
Operations

(Effective 07/01/1991)

9VAC5-40-3410. Applicability and
designation of affected facility.

9VAC5-40-3420. Definitions.

9VAC5-40-3430. Standard for volatile
organic compounds.

9VAC5-40-3440. Control technology
guidelines.

9VAC5—-40-3450. Standard for visible
emissions.

9VAC5-40-5340. Permits.

Article 41—Mobile Sources

(Effective 08/01/1991)

9VAC5-40-5650. Applicability and
designation of affected facility.

9VAC5-40-5660. Definitions.

9VAC5-40-5670. Motor vehicles.

9VAC5-40-5680. Other mobile sources.

9VAC5-40-5690. Export/import of motor
vehicles.

Article 45—Commercial/Industrial Solid
Waste Incinerators

(Effective 11/16/2016)

9VAC5-40-6600.

chloride.

9VAC5-40-6610.

dioxide.

9VAC5-40-6620.

oxides.

9VAC5-40-6630.
9VAC5-40-6640.
9VAC5-40-6650.
9VAC5-40-6660.

emissions.

9VAC5-40-6670.

emissions.

9VAC5-40-6700.

certification.

9VAC5-40-6710.
9VAC5-40-6720.
9VAC5-40-6730.
9VAC5-40-6740.

procedures.

9VAC5-40-6750.
9VAC5-40-6760.
9VAC5-40-6770.
9VAC5-40-6780.

Standard for hydrogen
Standard for sulfur
Standard for nitrogen

Standard for lead.
Standard for cadmium.
Standard for mercury.
Standard for visible

Standard for fugitive dust/
Operator training and

Compliance schedule.
Operating requirements.
Compliance.

Test methods and

Monitoring.
Recordkeeping.
Reporting.
Requirements for air

curtain incinerators that burn 100

percent yard
9VAC5-40-6790
9VAC5-40-6800

waste.
. Registration.
. Facility and control

equipment maintenance or malfunction.

9VAC5-40-6810

. Permits.

Article 47—Solvent Cleaning
(Effective 03/24/2004)

9VAC5-40-6820

. Applicability and

designation of affected facility.
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9VAC5-40-6830.
9VAC5-40-6840.

Definitions.
Standard for volatile

organic compounds.

9VAC5-40-6850.
emissions.
9VAC5-40-6860.
emissions.
9VAC5-40-6890.
9VAC5-40-6900.
9VAC5-40-6910.
procedures.
9VAC5-40-6920.
9VAC5-40-6930.
reporting.
9VAC5-40-6940.
9VAC5-40-6950.

Standard for visible
Standard for fugitive dust/
Compliance.

Compliance schedules.

Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

9VAC5-40-6960.

Permits.

Article 48—Mobile Equipment Repair and

Refinishing

(Effective 10/01/2013)

9VAC5-40-6970.

Applicability and

designation of affected facility.

9VAC5-40-6975.
9VAC5-40-6980.
9VAC5-40-6990.

Exemptions.
Definitions.
Standard for volatile

organic compounds.

9VAC5-40-7000.
emissions.
9VAC5-40-7010.
emissions.
9VAC5—-40-7040.
9VAC5—-40-7050.
9VAC5—-40-7060.
procedures.
9VAC5—-40-7070.
9VAC5-40-7080.
reporting.
9VAC5-40-7090.
9VAC5—-40-7100.

Standard for visible
Standard for fugitive dust/
Compliance.

Compliance schedule.

Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

9VAC5-40-7110.

Permits.

Article 51—Stationary Sources Subject to
Case-by-Case RACT Determinations

(Effective 12/02/2015)

9VAC5-40-7370.

Applicability and

designation of affected facility.

9VAC5-40-7380.
9VAC5-40-7390.

Definitions.
Standard for volatile

organic compounds (1-hour ozone

standard)
9VAC5-40-7400.

Standard for volatile

organic compounds (8-hour ozone

standard).
9VAC5-40-7410.

Standard for nitrogen

oxides (1-hour ozone standard).

9VAC5-40-7420.

Standard for nitrogen

oxides (8-hour ozone standard).

9VAC5-40-7430.

Presumptive reasonably

available control technology guidelines

for stationary sources of nitrogen oxides.

9VAC5-40-7440.
emissions.
9VAC5-40-7450.
emissions.
9VAC5-40-7480.
9VAC5-40-7490.
procedures.
9VAC5-40-7500.
9VAC5-40-7510.
reporting.
9VAC5-40-7520.
9VAC5-40-7530.

Standard for visible
Standard for fugitive dust/

Compliance.
Test methods and

Monitoring.
Notification, records and

Registration.
Facility and control

equipment maintenance or malfunction.

9VAC5-40-7540. Permits.

Article 54—Large Municipal Waste
Combustors

(Effective 07/01/2003)

9VAC5-40-7950. Applicability and
designation of affected facility.
9VAC5-40-7960. Definitions.
9VAC5-40-7970. Standard for particulate
matter.
9VAC5-40-7980.
monoxide.
9VAC5-40-7990.
9VAC5-40-8000.
9VAC5-40-8010.
9VAC5-40-8020.
dioxide.
9VAC5-40-8030.
chloride.
9VAC5-40-8040.
9VAC5-40-8050.
oxides.
9VAC5-40-8060.
emissions.
9VAC5-40-8070.
emissions.

Standard for carbon
Standard for cadmium.
Standard for lead.
Standard for mercury.
Standard for sulfur
Standard for hydrogen

Standard for dioxin/furan.
Standard for nitrogen

Standard for visible

Standard for fugitive dust/

9VAC5-40-8100.
9VAC5-40-8110.
9VAC5-40-8120.

Compliance.
Compliance schedules.
Operating practices.

9VAC5-40-8130.
certification.
9VAC5-40-8140.
Procedures.
9VAC5-40-8150.
9VAC5-40-8160.
Reporting.
9VAC5-40-8170. Registration.
9VAC5-40-8180. Facility and control
equipment maintenance or malfunction.
9VAC5-40-8190. Permits.

Chapter 50—New and Modified
Stationary Sources

Operator training and
Test Methods and

Monitoring.
Notification, Records and

Part I—Special Provisions

(Effective 12/12/2007)

9VAC5-50-10. Applicability.

9VAC5-50-20. Compliance.

9VAC5-50-30. Performance testing.

9VAC5-50—40. Monitoring.

9VAC5-50-50. Notification, records and
reporting.

Part II—Emission Standards

Article 1—Visible Emissions and Fugitive
Dust/Emissions

(Effective 02/01/2003)

9VAC5-50-60. Applicability and designation
of affected facility.

9VAC5-50-70. Definitions.

9VAC5-50-80. Standard for visible
emissions.

9VAC5-50-90. Standard for fugitive dust/
emissions.

9VAC5-50-100. Monitoring.

9VAC5-50-110. Test methods and
procedures.

9VAC5-50-120. Waivers.

Article 4—Stationary Sources

(Effective 11/07/2012)

9VAC5-50-240. Applicability and
designation of affected facility.

9VAC5-50-250. Definitions.

9VAC5-50-260. Standard for stationary
sources.

9VAC5-50-270. Standard for major
stationary sources (nonattainment areas).

9VAC5-50-280. Standard for major
stationary sources (prevention of
significant deterioration areas).

9VAC5-50-290. Standard for visible
emissions.

9VAC5-50-300. Standard for fugitive dust/
emissions.

9VAC5-50-330. Compliance.

9VAC5-50-340. Test methods and
procedures.

9VAC5-50-350. Monitoring.

9VAC5-50-360. Notification, records and
reporting.

9VAC5-50-370. Registration.

9VAC5-50-380. Facility and control
equipment maintenance or malfunction.

9VAC5-50-390. Permits.

Article 5—EPA New Source Performance
Standards

(Effective 02/20/2019)

9VAC5-50-400. General.

9VAC5-50—405. Authority to implement and
enforce standards as authorized by EPA.

9VAC5-50-410. Designated standards of
performance.

9VAC5-50-420. Word or phrase
substitutions.

Chapter 60—Hazardous Air Pollutant
Sources

Part I—Special Provisions

(Effective 08/01/2002)

9VAC5-60-10. Applicability.

9VAC5-60-20. Compliance.

9VAC5-60-30. Emission testing.

9VAC5-60—40. Monitoring.

9VAC5-60-50. Notification, records and
reporting.

Part II—Emission Standards

Article 1—EPA National Emissions
Standards for Hazardous Air Pollutants

(Effective 02/20/2019)

9VAC5-60-60. General.

9VAC5-60-65. Authority to implement and
enforce standards as authorized by EPA.

9VAC5-60-70. Designated emission
standards.

9VAC5-60-80. Word or phrase substitutions.

Article 2—EPA Maximum Achievable

Control Technology Standards

(Effective 03/02/2011)

9VAC5-60-90. General.

9VAC5-60-95. Authority to implement and
enforce standards as authorized by EPA.

9VAC5-60-100. Designated emission
standards.

9VAC5-60-110. Word or phrase
substitutions.

Article 3—Control Technology

Determinations for Major Sources of

Hazardous Air Pollutants

(Effective 07/01/2004)

9VAC5-60-120. Applicability.

9VAC5-60-130. Definitions.

9VAC5-60-140. Approval process for new
and existing affected sources.

9VAC5-60-150. Application content for
case-by-case MACT determinations.
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9VAC5-60-160. Preconstruction review
procedures for new affected sources
subject to 9VAC5-60-140 C 1.

9VAC5-60-170. Maximum achievable
control technology (MACT)
determinations for affected sources
subject to case-by-case determination of
equivalent emission limitations.

9VAC5-60-180. Requirements for case-by-
case determination of equivalent
emission limitations after promulgation
of a subsequent MACT standard.

Chapter 70—Air Pollution Episode

Prevention

(Effective 04/01/1999)

9VAC5-70-10. Applicability.

9VAC5-70-20. Definitions.

9VAC5-70-30. General.

9VAC5-70-40. Episode determination

9VAC5-70-50. Standby emission reduction
plans.

9VAC5-70-60. Control requirements.

9VAC5-70-70. Local air pollution control
agency participation.

Chapter 80—Permits for Stationary
Sources

Part II—Permit Procedures

Article 1—Federal (Title V) Operating
Permits for Stationary Sources
(Effective 11/16/2016)
9VAC5-80-50. Applicability.
9VAC5-80-60. Definitions.
9VAC5-80-70. General.
9VAC5-80-80. Applications.
9VAC5-80-90. Application information
required.
9VAC5-80-100.
9VAC5-80-110.
9VAC5-80-120.
9VAC5-80-130.
9VAC5-80-140.
9VAC5-80-150.
application.
9VAC5-80-160.
9VAC5-80-170.
expiration.
9VAC5-80-180. Permanent shutdown for
emissions trading.
9VAC5-80-190. Changes to permits.
9VAC5-80-200. Administrative permit
amendments.

Emission caps.
Permit content.
General permits.
Temporary sources.
Permit shield.
Action on permit

Transfer of permits.
Permit renewal and

9VAC5-80-210. Minor permit modifications.

9VAC5-80-220. Group processing of minor
permit modifications.

9VAC5-80-330. General.

9VAC5-80-340. Annual permit program fee
calculation prior to January 1, 2018.

9VAC5-80-342. Annual Permit program
emissions fee calculation on and after
January 2, 2018.

9VAC5-80-350. Annual permit program
emissions fee payment.

Article 4—Insignificant Activities
(Effective 01/01/2001)

9VAC5-80-710. General.
9VAC5-80-720. Insignificant activities.

Article 5—State Operating Permits
(Effective 12/31/2008)

9VAC5-80-800. Applicability.

9VAC5-80-810. Definitions.

9VAC5-80-820. General.

9VAC5-80-830. Applications.

9VAC5-80-840. Application information
required.

9VAC5-80-850. Standards and conditions
for granting permits.

9VAC5-80-860. Action on permit
application.

9VAC5-80-870. Application review and
analysis.

9VAC5-80-880. Compliance determination
and verification by testing.

9VAC5-80-890. Monitoring requirements.

9VAC5-80-900. Reporting requirements.

9VAC5-80-910. Existence of permit no
defense.

9VAC5-80-920. Circumvention.

9VAC5-80-930. Compliance with local
zoning requirements.

9VAC5-80-940. Transfer of permits.

9VAC5-80-950. Termination of permits.

9VAC5-80-960. Changes to permits.

9VAC5-80-970. Administrative permit
amendments.

9VAC5-80-980. Minor permit amendments.

9VAC5-80-990. Significant amendment
procedures.

9VAC5-80-1000. Reopening for cause.

9VAC5-80-1010. Enforcement.

9VAC5-80-1020. Public participation.

9VAC5-80-1030. General permits.

9VAC5-80-1040. Review and evaluation of
article.

Article 6—Permits for New and Modified
Stationary Sources
(Effective 03/27/2014)

9VAC5-80-1100. Applicability.
9VAC5-80-1105. Permit Exemptions.

9VAC5-80-230.

procedures.
9VAC5-80-240.
9VAC5-80-250.
9VAC5-80-260.
9VAC5-80-270.
9VAC5-80-280.
9VAC5-80-290.

Significant modification

Reopening for cause.
Malfunction.
Enforcement.

Public participation.
Operational flexibility.
Permit review by EPA and

affected states.

9VAC5-80-300.

Voluntary inclusions of

additional state-only requirements as
applicable state requirements in the

permit.

Article 2—Permit Program (Title V) Fees for
Stationary Sources

(Effective 01/01/2018)

9VAC5-80-310.
9VAC5-80-320.

Applicability.
Definitions.

9VAC5-80-1110.
9VAC5-80-1120.
9VAC5-80-1140.
9VAC5-80-1150.

required.

9VAC5-80-1160.

application.
9VAC5-80-1170

Definitions.

General.

Applications.
Application information

Action on permit

. Public participation.
9VAC5-80-1180.

Standards and conditions

for granting permits.

9VAC5-80-1190.

analysis.

9VAC5-80-1200.

Application review and

Compliance determination

and verification by performance testing.

9VAC5-80-1210.
suspension, revocation and enforcement.
9VAC5-80-1220.

defense.

9VAC5-80-1230.

Permit invalidation,
Existence of permit no

Compliance with local

zoning requirements.

9VAC5-80-1240.
9VAC5-80-1250.
9VAC5-80-1255.

Transfer of permits.
General permits.
Actions to combine permit

terms and conditions.

9VAC5-80-1260.
9VAC5-80-1270.

amendments.

9VAC5-80-1280.

9VAC5-80-1290.
procedures.

9VAC5-80-1300.

Actions to change permits.
Administrative permit

Minor permit amendments.
Significant amendment

Reopening for cause.

Article 7—Permits for New and
Reconstructed Major Sources of HAPs

(Effective 12/31/2008)

9VAC5-80-1400.
9VAC5-80-1410.
9VAC5-80-1420.
9VAC5-80-1430.
9VAC5-80-1440.
required.
9VAC5-80-1450.
application.
9VAC5-80-1460.
9VAC5-80-1470.

Applicability.
Definitions.

General.

Applications.
Application information

Action on permit

Public participation.
Standards and conditions

for granting permits.

9VAC5-80-1480.
analysis.
9VAC5-80-1490.

Application review and

Compliance determination

and verification by performance testing.

9VAC5-80-1500.

Permit invalidation,

rescission, revocation and enforcement.

9VAC5-80-1510.
defense.
9VAC5-80-1520.

Existence of permit no

Compliance with local

zoning requirements.

9VAC5-80-1530.
9VAC5-80-1540.
9VAC5-80-1550.

amendments.

9VAC5-80-1560.
9VAC5-80-1570.
procedures.
9VAC5-80-1580.
9VAC5-80-1590.

Transfer of permits.
Changes to permits.
Administrative permit

Minor permit amendments.
Significant amendment

Reopening for cause.
Requirements for

constructed or reconstructed major
sources subject to a subsequently
promulgated MACT standard or MACT

requirements.

Article 8—Permits for Major Stationary
Sources and Modifications—PSD Areas

(Effective 08/13/2015)

9VAC5-80-1605.
9VAC5-80-1615.
9VAC5-80-1625.
9VAC5-80-1635.
9VAC5-80-1645.
9VAC5-80-1655.
9VAC5-80-1665.

Applicability.
Definitions.

General.

Ambient air increments.
Ambient air ceilings.
Applications.
Compliance with local

zoning requirements.

9VAC5-80-1675.

Compliance determination

and verification by performance testing.

9VAC5-80-1685.
9VAC5-80-1695.
9VAC5-80-1705.
9VAC5-80-1715.
9VAC5-80-1725.
9VAC5-80-1735.
9VAC5-80-1745.
9VAC5-80-1755.
analyses.
9VAC5-80-1765.

Stack heights.

Exemptions.

Control technology review.
Source impact analysis.
Air quality models.

Air quality analysis.
Source information.
Additional impact

Sources affecting federal

class I areas—additional requirements.

9VAC5-80-1773.
application.

Action on permit
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9VAC5-80-1775. Public participation.

9VAC5-80-1785. Source obligation.

9VAC5-80-1795. Environmental impact
statements.

9VAC5-80-1805. Disputed permits.

9VAC5-80-1815. Interstate pollution
abatement.

9VAC5-80-1825. Innovative control
technology.

9VAC5-80-1865. Actuals plantwide
applicability limits (PALs).

9VAC5-80-1915. Actions to combine permit
terms and conditions.

9VAC5-80-1925. Actions to change permits.

9VAC5-80-1935. Administrative permit
amendments.

9VAC5-80-1945. Minor permit amendments.

9VAC5-80-1955. Significant amendment
procedures.

9VAC5-80-1965. Reopening for cause.

9VAC5-80-1975. Transfer of permits.

9VAC5-80-1985. Permit invalidation,
suspension, revocation, and
enforcement.

9VAC5-80-1995. Existence of permit no
defense.

Article 9—Permits for Major Stationary
Sources and Modifications—Nonattainment
Areas

(Effective 05/15/2017)

9VAC5-80-2000. Applicability.

9VAC5-80-2010. Definitions.

9VAC5-80-2020. General.

9VAC5-80-2030. Applications.

9VAC5-80-2040. Application information
required.

9VAC5-80-2050. Standards and conditions
for granting permits.

9VAC5-80-2060. Action on permit
application.

9VAC5-80-2070. Public participation.

9VAC5-80-2080. Compliance determination
and verification by performance testing.

9VAC5-80-2090. Application review and
analysis.

9VAC5-80-2091. Source obligation.

9VAC5-80-2110. Interstate pollution
abatement.

9VAC5-80-2120. Offsets.

9VAC5-80-2130. De minimis increases and
stationary source modification
alternatives for ozone nonattainment
areas classified as serious or severe in
9VAC5-20-204.

9VAC5-80-2140. Exemptions.

9VAC5-80-2144. Actuals plantwide
applicability limits (PALs).

9VAC5-80-2150. Compliance with local
zoning requirements.

9VAC5-80-2170. Transfer of permits.

9VAC5-80-2180. Permit invalidation,

suspension, revocation and enforcement.

9VAC5-80-2190. Existence of permit no
defense.

9VAC5-80-2195. Actions to combine permit
terms and conditions.

9VAC5-80-2200. Actions to change permits.

9VAC5-80-2210. Administrative permit
amendments.

9VAC5-80-2220. Minor permit amendments.

9VAC5-80-2230. Significant amendment
procedures.
9VAC5-80-2240. Reopening for cause.

Article 10—Permit Application Fees for

Stationary Sources

(Effective 01/01/2018)

9VAC5-80-2250. Applicability.

9VAC5-80-2260. Definitions.

9VAC5-80-2270. General.

9VAC5-80-2280. Permit application fee
calculation prior to January 1, 2018.

9VAC5-80-2282. Permit application fee
calculation on and after January 1, 2018.

9VAC5-80-2290. Permit application fee
payment.

Article 11—Annual Permit Maintenance

Fees for Stationary Sources

(Effective 01/01/2018)

9VAC5-80-2310. Applicability.

9VAC5-80-2320. Definitions.

9VAC5-80-2330. General.

9VAC5-80-2340. Annual Permit
Maintenance Fee Calculation Prior to
January 1, 2018.

9VAC5-80-2342. Annual Permit
Maintenance Fee Calculation on and
After January 1, 2018.

9VAC5-80-2350. Annual Permit
Maintenance Fee Payment.

Chapter 85—Permits for Stationary
Sources of Pollutants Subject to
Regulation

(Effective 08/13/2015)

Part I—Applicability

9VAC5-85—10. Applicability.

Part II—Federal (Title V) Operating Permit
Actions

9VAC5-85-20. Federal (Title V) operating
permit actions.
9VAC5-85-30. Definitions.

Part III—Prevention of Significant
Deterioration Area Permit Actions

9VAC5-85—-40. Prevention of Significant
Deterioration Area permit actions.

9VAC5-85-50. Definitions.

Part IV—State Operating Permit Actions

9VAC5-85-60. State operating permit
actions.

9VAC5-85-70. Definitions.

Chapter 130—Open Burning

(Effective 07/15/2015)

Part I—General Provisions

9VAC5-130-10. Applicability.
9VAC5-130-20. Definitions.

Part II—Volatile Organic Compound
Emissions Control Areas

9VAC5-130-30. Open burning prohibitions.
9VAC5-130-40. Permissible open burning.

Part III—Special Statewide Requirements
for Forestry, Agricultural and Highway
Programs

9VAC5-130-50. Forest management,
agricultural practices and highway
construction and maintenance programs.

Chapter 151—Transportation
Conformity

(Effective 11/16/2016)

Part I—General Definitions
9VAC5-151-10. Definitions.

Part II—General Provisions

9VAC5-151-20. Applicability.
9VAC5-151-30. Authority of board and DEQ.

Part III—Criteria and Procedures for Making
Conformity Determinations

9VAC5-151-40. General.

9VAC5-151-50. Designated provisions.

9VAC5-151-60. Word or phrase
substitutions.

9VAC5-151-70. Consultation.

Chapter 160—General Conformity
(Effective 05/15/2017)

Part I—General Definitions

9VAC5-160-10. General.
9VAC5-160-20. Terms defined.

Part II—General Provisions

9VAC5-160-30. Applicability.

9VAC5-160-40. Authority of board and
department.

9VAC5-160-80. Relationship of state
regulations to federal regulations.

Part III—Criteria and Procedures for Making
Conformity Determinations

9VAC5-160-110. General.

9VAC5-160-120. Federal agency conformity
analysis.

9VAC5-160-130. Reporting requirements.

9VAC5-160-140. Public participation.

9VAC5-160-150. Reevaluation of
conformity.

9VAC5-160-160. Criteria for determining
conformity of general federal actions.

9VAC5-160-170. Procedures for conformity
determinations.

9VAC5-160-180. Mitigation of air quality
impacts.

9VAC5-160-190. Savings provision.

(2) [Reserved]

* * * * *

[FR Doc. 2019-22704 Filed 10-18-19; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 624
[Docket No. FTA-2019-000X]
RIN 2132-AB36

Clean Fuels Grant Program

AGENCY: Federal Transit Administration
(FTA), Department of Transportation.
ACTION: Final rule.

SUMMARY: This rulemaking rescinds the
FTA regulation that implements the
Clean Fuels Grants Program, which was
rescinded by statute in 2012.

DATES: This final rule is effective on
October 21, 2019.

FOR FURTHER INFORMATION CONTACT:
Mark Montgomery, Office of Chief
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Counsel, (202) 366—1017 or
mark.montgomery@dot.gov. Office
hours are from 9 a.m. to 5:30 p.m., ET,
Monday through Friday, except Federal
holidays.

SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

This document is viewable online
through the Federal eRulemaking portal
at http://www.regulations.gov. Retrieval
help and guidelines are available on the
website. It is available 24 hours each
day, 365 days a year. An electronic copy
of this document is available for
download from the Office of the Federal
Register home page at: http://
www.ofr.gov and the Government
Publishing Office web page at: http://
WWW.ZPO0.gov.

Background

Part 624 of title 49, Code of Federal
Regulations, established the application
procedures for the Clean Fuels Grant
Program. This part implemented section
3008 of the Transportation Equity Act
for the 21st Century (TEA-21) (Pub. L.
105-178), codified at section 5308 of
title 49, United States Code (Section
5308), which required FTA to establish
a new grant program intended to assist
nonattainment and maintenance areas
in achieving or maintaining air quality
attainment status, to support emerging
clean fuel and advanced propulsion
technologies for transit buses, and to
create markets for these technologies.
Section 20002 of the Moving Ahead for
Progress in the 21st Century Act (MAP-
21) (Pub. L. 112-141) repealed section
5308, effectively ending the Clean Fuels
Grant Program. For this reason, FTA is
issuing this final rule to rescind 49 CFR
part 624.

Discussion of the Changes

This action rescinds 49 CFR part 624,
which implements the Clean Fuels
Grant Program. The statutory basis for
this regulation, 49 U.S.C. 5308, was
repealed by MAP-21. While 49 CFR part
624 cites 49 U.S.C. 5334(a) as additional
statutory authority, that statute provides
only for the general authority of the
Secretary of Transportation to
implement statutory transit programs.
However, the Secretary may not regulate
a program repealed by statute. Thus, the
requirements set forth in part 624 are
superfluous.

Good Cause for Dispensing With Notice
and Comment and Delayed Effective
Date

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)), an agency
may waive the normal notice and
comment procedure if it finds, for good

cause, that it is impracticable,
unnecessary, or contrary to the public
interest. Additionally, 5 U.S.C. 553(d)
provides that an agency may waive the
30-day delayed effective date upon
finding of good cause.

Section 20002 of MAP-21 repealed
section 5308, effectively ending the
Clean Fuels Grant Program. FTA finds
good cause that notice and comment for
this rule is unnecessary due to the
nature of the revisions (i.e., the rule
simply carries out the nondiscretionary
statutory language found in MAP-21).
The statutory language does not require
regulatory interpretation to carry out its
intent, and comments cannot alter the
regulation given that the statute
abrogated its purpose. Further, the
delayed effective date is unnecessary
because the removal of the program was
made effective by MAP-21.
Accordingly, FTA finds good cause
under 5 U.S.C. 553(b)(3)(B) and (d)(3) to
waive notice and opportunity for
comment and the delayed effective date.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), and Department of
Transportation (DOT) Regulatory
Policies and Procedures

FTA has determined that this
rulemaking is not a significant
regulatory action within the meaning of
Executive Order 12866, and within the
meaning of DOT regulatory policies and
procedures. This action complies with
Executive Orders 12866, 13563 and
13771 to improve regulation.

Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

This final rule is considered an E.O.
13771 deregulatory action.

Regulatory Flexibility Act

Because FTA finds good cause under
5 U.S.C. 553(b)(3)(B) to waive notice
and opportunity for comment for this
rule, the provisions of the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612) do not apply. FTA evaluated
the effects of this action on small
entities and determined the action
would not have a significant economic
impact on a substantial number of small
entities. FTA hereby certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

FTA has determined that this rule
does not impose unfunded mandates, as
defined by the Unfunded Mandates

Reform Act of 1995 (Pub. L. 104—4,
March 22, 1995, 109 Stat. 48). This rule
does not include a Federal mandate that
may result in expenditures of $155.1
million or more in any 1 year (when
adjusted for inflation) in 2012 dollars
for either State, local, and tribal
governments in the aggregate, or by the
private sector. Additionally, the
definition of “Federal mandate” in the
Unfunded Mandates Reform Act
excludes financial assistance of the type
in which State, local, or tribal
governments have authority to adjust
their participation in the program in
accordance with changes made in the
program by the Federal Government.
The Federal Transit Act permits this
type of flexibility.

Executive Order 13132 (Federalism
Assessment)

Executive Order 13132 requires
agencies to assure meaningful and
timely input by State and local officials
in the development of regulatory
policies that may have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This action has
been analyzed in accordance with the
principles and criteria contained in
Executive Order 13132 dated August 4,
1999, and FTA determined this action
will not have a substantial direct effect
or sufficient federalism implications on
the States. FTA also determined this
action will not preempt any State law or
regulation or affect the States’ ability to
discharge traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing
Executive Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program. This E.O. applies because
State and local governments would be
directly affected by the regulation. Local
entities should refer to the Catalog of
Federal Domestic Assistance Program
Number 20.519, Clean Fuels, for further
information.

Paperwork Reduction Act

Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct, sponsor, or
require through regulations. FTA has
analyzed this rule under the Paperwork
Reduction Act and believes that it does
not impose additional information
collection requirements for the purposes
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of the Act above and beyond existing
information collection clearances from
OMB.

National Environmental Policy Act

Federal agencies are required to adopt
implementing procedures for the
National Environmental Policy Act
(NEPA) that establish specific criteria
for, and identification of, three classes
of actions: (1) Those that normally
require preparation of an Environmental
Impact Statement, (2) those that
normally require preparation of an
Environmental Assessment, and (3)
those that are categorically excluded
from further NEPA review (40 CFR
1507.3(b)). This rule qualifies for
categorical exclusions under 23 CFR
771.118(c)(4) (planning and
administrative activities that do not
involve or lead directly to construction).
FTA has evaluated whether the rule will
involve unusual or extraordinary
circumstances and has determined that
it will not.

Executive Order 12630 (Taking of
Private Property)

FTA has analyzed this rule under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights. FTA does not believe this rule
effects a taking of private property or
otherwise has taking implications under
Executive Order 12630.

Executive Order 12988 (Civil Justice
Reform)

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Executive Order 13045 (Protection of
Children)

FTA has analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. FTA certifies
that this action will not cause an
environmental risk to health or safety
that might disproportionately affect
children.

Executive Order 13175 (Tribal
Consultation)

FTA has analyzed this rule under
Executive Order 13175, dated November
6, 2000, and believes that it will not
have substantial direct effects on one or
more Indian tribes; will not impose
substantial direct compliance costs on
Indian tribal governments; and will not
preempt tribal laws. Therefore, a tribal
summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

FTA has analyzed this action under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. FTA has
determined that this action is not a
significant energy action under that
order and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required.

Executive Order 12898 (Environmental
Justice)

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations) and DOT
Order 5610.2(a) (77 FR 27534, May 10,
2012) (available online at https://
www.govinfo.gov/content/pkg/FR-2012-
05-10/pdf/2012-11309.pdf) require DOT
agencies to achieve Environmental
Justice (EJ) as part of their mission by
identifying and addressing, as
appropriate, disproportionately high
and adverse human health or
environmental effects, including
interrelated social and economic effects,
of their programs, policies, and
activities on minority and low-income
populations. All DOT agencies must
address compliance with Executive
Order 12898 and the DOT Order in all
rulemaking activities. On August 15,
2012, FTA’s Circular 4703.1 became
effective, which contains guidance for
recipients of FTA financial assistance to
incorporate EJ principles into plans,
projects, and activities (available online
at http://www.fta.dot.gov/documents/
FTA_EJ_Circular_7.14-12_FINAL.pdf).

FTA has evaluated this action under
the Executive Order, the DOT Order,
and the FTA Circular. The rule rescinds
the implementing regulations of a
program repealed by statute, and FTA
has determined that this action will not
cause disproportionately high and
adverse human health and
environmental effects on minority or
low-income populations.

List of Subjects in 49 CFR Part 624

Grant programs—transportation, Mass
transportation.

Issued in Washington, DC, under authority
delegated in 49 CFR 1.90.
K. Jane Williams,

Acting Administrator.

PART 624—[REMOVED AND
RESERVED]

m In consideration of the foregoing, and
under the authority of Public Law 112—

141, 49 CFR chapter VI is amended by
removing part 624.

[FR Doc. 2019-22859 Filed 10-18-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES—2017-0094;
4500030113]

RIN 1018-BC52

Endangered and Threatened Wildlife
and Plants; Endangered Species
Status for Barrens Topminnow

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
endangered species status under the
Endangered Species Act of 1973, as
amended (Act), for the Barrens
topminnow (Fundulus julisia), a
freshwater fish species from Cannon,
Coffee, Dekalb, and Warren Counties,
Tennessee. This rule adds this species
to the Federal List of Endangered and
Threatened Wildlife.

DATES: This rule is effective November
20, 2019.

ADDRESSES: This final rule is available
on the internet at http://
www.regulations.gov under Docket No.
FWS-R4-ES-2017-0094 and at https://
www.fws.gov/southeast/. Comments and
materials we received, as well as
supporting documentation we used in
preparing this rule, are available for
public inspection at http://
www.regulations.gov under Docket No.
FWS—-R4-ES-2017-0094. Comments,
materials, and documentation that we
considered in this rulemaking will be
available by appointment, during
normal business hours at: U.S. Fish and
Wildlife Service, Tennessee Ecological
Services Field Office; 446 Neal Street,
Cookeville, TN; telephone 931-877—
8339.

FOR FURTHER INFORMATION CONTACT: Lee
Andrews, Field Supervisor, U.S. Fish
and Wildlife Service, Tennessee
Ecological Services Field Office, 446
Neal Street, Cookeville, TN; telephone
931-525-4973. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Relay
Service at 800-877-8339.

SUPPLEMENTARY INFORMATION:
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Supporting Documents

We prepared a species status
assessment (SSA) report for the Barrens
topminnow. Written in consultation
with species experts, the SSA report
represents the best scientific and
commercial data available concerning
the status of the Barrens topminnow,
including the impacts of past, present
and future factors (both negative and
beneficial) affecting the species.
Scientific expertise informing the SSA
report came primarily from the Barrens
Topminnow Working Group, which is a
team of biologists from the Service,
Tennessee Wildlife Resources Agency,
Tennessee universities, and
nongovernment organizations that have
been working on Barrens topminnow
conservation since 2001. Scientists on
the Barrens Topminnow Working Group
provided expertise in fish biology,
habitat management, and stressors
(factors negatively affecting the species).
One biologist outside the Barrens
Topminnow Working Group conducted
independent peer review of the SSA
report. The SSA report; the January 4,
2018, proposed rule (83 FR 490); this
final rule; and other materials relating to
this rulemaking can be found on the
Service’s Southeast Region website at
https://www.fws.gov/southeast/ and at
http://www.regulations.gov under
Docket No. FWS—R4-ES-2017-0094.

Previous Federal Actions

Please refer to the proposed listing
rule for the Barrens topminnow (83 FR
490; January 4, 2018) for a detailed
description of previous Federal actions
concerning this species.

Background

The Barrens topminnow is a small
fish with an average lifespan of 2 years
that is endemic to springs and gently
flowing portions of spring-fed streams
in middle Tennessee. This species relies
on aquatic vegetation for spawning
substrate and cover. Owing primarily to
invasive western mosquitofish
(Gambusia affinis) that prey upon and
harass Barrens topminnows, the species’
range has been curtailed and its status
rangewide is low, based upon the best
available scientific and commercial data
available.

Please refer to the January 4, 2018,
proposed listing rule for the Barrens
topminnow (83 FR 490) and the SSA
report for a full summary of species
information. Both are available on the
Service’s Southeast Region website at
https://www.fws.gov/southeast/ and at
http://www.regulations.gov under
Docket No. FWS—R4-ES-2017-0094.

Summary of Comments and
Recommendations

In the January 4, 2018, proposed rule
(83 FR 490), we requested that all
interested parties submit written
comments on the proposal by March 5,
2018. We also contacted appropriate
Federal and State agencies, scientific
experts and organizations, and other
interested parties and invited them to
comment on the proposal. We did not
receive any requests for a public
hearing.

Peer Reviewer Comments

In accordance with our peer review
policy published on July 1, 1994 (59 FR
34270), and our August 22, 2016,
memorandum updating and clarifying
the role of peer review actions under the
Act (16 U.S.C. 1531 et seq.), we solicited
expert opinion from six knowledgeable
individuals with scientific expertise that
included familiarity with the Barrens
topminnow and its habitat, biological
needs, and threats. We received a
response from one peer reviewer.

We updated the SSA report based on
the peer reviewer’s comments. The
changes consisted of clarifications and
corrections to the SSA report, including
typographical edits, incorporation of
omitted references, and a clarification
regarding the definition of a genetic
term. The peer reviewer’s comments did
not change our determination that the
Barrens topminnow meets the definition
of an endangered species under the Act.

Public Comments

We received 24 public comments on
the proposed rule. Eleven of the
comments were supportive of listing the
Barrens topminnow as endangered but
did not provide any new information on
the species’ status. None of the
remaining 13 comments provided
substantive comments concerning the
proposed listing of the Barrens
topminnow. Ten of those did not
address or provide any information
concerning the Barrens topminnow, and
three focused on the need for
transparency in regulations
implemented under the Act. Regarding
transparency for our listing decision for
the Barrens topminnow, we note that we
provide our SSA report, as well as
several other reports and surveys that
helped inform this listing decision, to
the public on http://
www.regulations.gov under Docket No.
FWS—R4-ES—2017-0094. Thus, none of
the public comments changed our
determination that the Barrens
topminnow meets the definition of an
endangered species under the Act.

Summary of Changes From the
Proposed Rule

As discussed above, we made no
changes to this final rule after
consideration of the comments we
received.

Summary of Biological Status and
Threats

Section 4 of the Act (16 U.S.C. 1533),
and its implementing regulations in title
50 of the Code of Federal Regulations at
50 CFR part 424, set forth the
procedures for adding species to the
Federal Lists of Endangered and
Threatened Wildlife and Plants. Under
section 4(a)(1) of the Act, we may list a
species based on (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence. Our assessment evaluates the
biological status of the species and
possible threats to its continued
existence based upon the best available
scientific and commercial data.

Please refer to the SSA report for a
more detailed discussion of the factors
affecting the Barrens topminnow.

Current Condition of the Barrens
Topminnow

To evaluate the current and future
viability of the Barrens topminnow, we
assessed a range of conditions to
consider the species’ resiliency,
representation, and redundancy (the “3
Rs” described in detail in the SSA
report). The historical range of the
Barrens topminnow included springs
and spring runs (first and second order
streams with a spring source) on the
Barrens Plateau, which is part of the
Eastern Highland Rim physiographic
province in middle Tennessee.
Historical species records are from the
Duck River, Elk River, and Caney Fork
River drainages. The Duck River and Elk
River drain to the Tennessee River, and
the Caney Fork River drains to the
Cumberland River. Captively held Elk
River and wild Caney Fork River stock
exist today and are considered
“evolutionary significant units” (ESUs,
historically isolated groups of
populations that are on independent
evolutionary trajectories). Historical
Duck River stock became extinct in the
1960s, before genetic material could be
examined to assess whether the Duck
River stock was a unique ESU or
belonged to one of the two extant ESUs.

Once known to occupy 18 sites (and
likely more sites that were not sampled


https://www.fws.gov/southeast/
https://www.fws.gov/southeast/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 84, No. 203/Monday, October 21, 2019/Rules and Regulations

56133

prior to extirpation) within the three
drainages, the Barrens topminnow
currently occurs in the wild at 5 sites.
The species occurs in the Duck River
drainage in Short Spring and Marcum
Spring, and in the Caney Fork drainage
in Benedict Spring, McMahan Creek,
and Greenbrook Pond. The Benedict
Spring and McMahan Creek occurrences
consist of native stock, while the
remaining three, including the two Duck
River occurrences, are populated with
individuals introduced from Caney Fork
drainage sites. An ark population of
Barrens topminnows from Pond Spring
in the Elk River drainage is held in
captivity at three facilities, with the
intention to reintroduce individuals
from that population to the drainage
where habitat conditions are, or can be
made, suitable.

Of the five sites currently occupied by
the species, the Greenbrook Pond and
Marcum Spring populations are
estimated to have medium resiliency,
and the other three populations low
resiliency. Rangewide, the Barrens
topminnow has low representation,
owing to the species’ reduced genetic
diversity, loss of at least one ESU from
the wild, and restriction to a single
ecoregion and specific habitat type.
Redundancy is also low, as the species
is extant at only 5 of 18 known
historical sites. Based on the 3 Rs, the
species’ overall current condition is
low.

Threats

The greatest threat to Barrens
topminnow is predation from the
western mosquitofish (Factor C), an
invasive species native to portions of
Tennessee west of the Barrens Plateau
that preys upon young topminnows and
harasses adults. Extirpation of Barrens
topminnows has occurred consistently
within 3 to 5 years of western
mosquitofish invasion of a site, and the
five sites where Barrens topminnows
remain extant are the only sites not
occupied by western mosquitofish.

Predation upon Barrens topminnows
by western mosquitofish (Factor C) is
the primary driver of Barrens
topminnow range curtailment and
habitat modification (Factor A), as well
as adverse demographic changes (Factor
E). The presence of predatory western
mosquitofish in most spring and stream
systems of the Barrens Plateau has
rendered otherwise suitable habitat for
the Barrens topminnow uninhabitable.
In addition to modification of habitat by
a biological feature (invasive western
mosquitofish), alteration of physical
habitat features has occurred due to
conversion of surrounding upland
habitat to pasture, with concomitant

removal of riparian vegetation and
livestock accessing streams.

Livestock access increases bank
erosion, sedimentation, and nutrient
loading in streams. Removal of riparian
vegetation can also increase
sedimentation and may raise water
temperatures above levels suitable for
Barrens topminnows. While such
physical habitat alteration (Factor A)
has occurred and has been a factor in
curtailing some of the species’ range, its
impact on the topminnow is much less
substantial than predation by western
mosquitofish.

Adverse demographic changes (Factor
E) also are largely driven by invasive
western mosquitofish (Factor C). The
expansion of western mosquitofish into
topminnow habitat has eliminated
connectivity between sites that would
allow gene flow and maintenance of
genetic diversity. Each occupied site is
vulnerable to extirpation due to
prolonged drought or a flood that
enables western mosquitofish invasion.
Topminnows cannot move from these
sites during droughts or floods because
western mosquitofish are downstream.
Further, the erosion of genetic
variability due to site isolation reduces
the capacity of the species to withstand
stochastic events.

Climate change (Factor E) is a threat
to the Barrens topminnow. Drought
poses a threat to Barrens topminnows as
evidenced by the Benedict Spring site
drying up three times since 2006,
although each time topminnows were
rescued from the drying spring and held
in captivity until they could be returned
to the spring after the drought subsided.
Climate models at the scale of the
Barrens Plateau are lacking, but in the
broader southeastern United States,
variability in weather is expected to
increase over the next century, resulting
in more extreme dry and wet years.

We did not find that the Barrens
topminnow is impacted by
overutilization (Factor B). Regarding the
adequacy of existing regulatory
mechanisms (Factor D), such as
regulations implemented under the
Clean Water Act to protect water quality
and instream habitat, we found that they
do not address, nor do they contribute
to, the threat of invasive mosquitofish,
which is the primary driver of the
Barrens topminnow’s status.

Determination

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats to the Barrens
topminnow. The Barrens topminnow is
extirpated from 13 of 18 historically
occupied sites, which is equivalent to a

72 percent loss in the species’ range.
Native Duck River populations have
been lost, and the ESU from the Elk
River drainage currently persists only in
captivity. Due primarily to predation by
the western mosquitofish, but
secondarily to habitat alternation
exacerbated by climate change, the
overall condition of the species is low,
based on population resiliency and
rangewide representation and
redundancy.

The Act defines an endangered
species as any species that is “in danger
of extinction throughout all or a
significant portion of its range” and a
threatened species as any species that
“is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range.” As discussed above, the
resiliency, representation, and
redundancy of the species has been
severely compromised by the operation
of threats in the past, primarily due to
predation by introduced and expanding
populations of nonnative western
mosquitofish. In addition, all of the
remaining populations of Barrens
topminnow are at imminent risk of
further expansion of western
mosquitofish, as well as drought events,
with no reasonable prospect of natural
reestablishment once a population is
extirpated. Therefore, we conclude that
the species is currently at risk of
extinction throughout its range, thus
meeting the definition of an endangered
species. For the same reasons, we find
that a threatened species status is not
appropriate for the Barrens topminnow.

Under the Act and our implementing
regulations, a species may warrant
listing if it is endangered or threatened
throughout all or a significant portion of
its range. Because we have determined
that the Barrens topminnow is in danger
of extinction throughout its range, we
find it unnecessary to proceed to an
evaluation of potentially significant
portions of the range. Where the best
available information allows the
Services to determine a status for the
species rangewide, that determination
should be given conclusive weight
because a rangewide determination of
status more accurately reflects the
species’ degree of imperilment and
better promotes the purposes of the
statute. Under this reading, we should
first consider whether listing is
appropriate based on a rangewide
analysis and proceed to conduct a
“significant portion of its range”
analysis if, and only if, a species does
not qualify for listing as either
endangered or threatened according to
the “all” language. We note that the
court in Desert Survivors v. Department
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of the Interior, No. 16—cv—01165-JCS,
2018 WL 4053447 (N.D. Cal. Aug. 24,
2018), did not address this issue, and
our conclusion is therefore consistent
with the opinion in that case.

Therefore, on the basis of the best
available scientific and commercial
information, we list the Barrens
topminnow as an endangered species in
accordance with sections 3(6) and
4(a)(1) of the Act.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened species under the Act
include recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation by
Federal, State, Tribal, and local
agencies, private organizations, and
individuals. The Act encourages
cooperation with the States and requires
that recovery actions be carried out for
all listed species. The protection
required by Federal agencies and the
prohibitions against certain activities
are discussed, in part, below.

Recovery Actions

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Subsection 4(f) of
the Act requires the Service to develop
and implement recovery plans for the
conservation of endangered and
threatened species. The recovery
planning process involves the
identification of actions that are
necessary to halt or reverse the species’
decline by addressing the threats to its
survival and recovery. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

Recovery planning includes the
development of a recovery outline
shortly after a species is listed and
preparation of a draft and final recovery
plan. The recovery outline guides the
immediate implementation of urgent
recovery actions and describes the
process to be used to develop a recovery
plan. Revisions of the plan may be done
to address continuing or new threats to
the species, as new substantive
information becomes available. The
recovery plan identifies site-specific
management actions that set a trigger for
review of the five factors that control
whether a species remains endangered

or may be downlisted or delisted, and
methods for monitoring recovery
progress. Recovery plans also establish
a framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Recovery teams
(composed of species experts, Federal
and State agencies, nongovernmental
organizations, and stakeholders) are
often established to develop recovery
plans. When completed, the recovery
outline, draft recovery plan, and the
final recovery plan will be available on
our website (http://www.fws.gov/
endangered) or from our Tennessee
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, Tribes,
nongovernmental organizations,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., restoration of
native vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
because their range may occur primarily
or solely on non-Federal lands. To
achieve recovery of these species
requires cooperative conservation efforts
on private, State, and Tribal lands.

Following publication of this final
listing rule, funding for recovery actions
will be available from a variety of
sources, including Federal budgets,
State programs, and cost share grants for
non-Federal landowners, the academic
community, and nongovernmental
organizations. In addition, pursuant to
section 6 of the Act, the State of
Tennessee will be eligible for Federal
funds to implement management
actions that promote the protection or
recovery of the Barrens topminnow.
Information on our grant programs that
are available to aid species recovery can
be found at: http://www.fws.gov/grants.

Please let us know if you are
interested in participating in recovery
efforts for the Barrens topminnow.
Additionally, we invite you to submit
any new information on this species
whenever it becomes available and any
information you may have for recovery
planning purposes (see FOR FURTHER
INFORMATION CONTACT).

Critical Habitat

Section 4(a)(3) of the Act and
implementing regulations (50 CFR
424.12) require that we designate
critical habitat at the time a species is
determined to be an endangered or
threatened species, to the maximum

extent prudent and determinable. In the
proposed listing rule (83 FR 490;
January 4, 2018), we determined that
designation of critical habitat was
prudent but not determinable because
specific information needed to analyze
the impacts of designation was lacking.
We are still in the process of assessing
this information. We plan to publish a
proposed rule to designate critical
habitat for the Barrens topminnow in
the near future.

Regulatory Provisions

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is listed as an endangered or threatened
species and with respect to its critical
habitat, if any is designated. Regulations
implementing this interagency
cooperation provision of the Act are
codified at 50 CFR part 402. Section
7(a)(2) of the Act requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of any endangered or
threatened species or destroy or
adversely modify its critical habitat. If a
Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into consultation with the Service.

Federal agency actions within the
species’ habitat that may require
conference or consultation or both as
described in the preceding paragraph
include management and any other
landscape-altering activities on Federal
lands administered by the Service;
technical assistance and projects funded
through the U.S. Department of
Agriculture Natural Resources
Conservation Service; issuance of
permits by the Tennessee Valley
Authority for right-of-way stream
crossings; issuance of section 404 Clean
Water Act (33 U.S.C. 1251 et seq.)
permits by the U.S. Army Corps of
Engineers; and construction and
maintenance of roads or highways by
the Federal Highway Administration.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to endangered wildlife. The prohibitions
of section 9(a)(1) of the Act, also
codified at 50 CFR 17.21, make it illegal
for any person subject to the jurisdiction
of the United States to take (which
includes harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or
collect; or to attempt any of these)
endangered wildlife within the United
States or on the high seas. In addition,
it is unlawful to import; export; deliver,
receive, carry, transport, or ship in
interstate or foreign commerce in the
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course of commercial activity; or sell or
offer for sale in interstate or foreign
commerce any listed species. It is also
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to employees of the
Service, the National Marine Fisheries
Service, other Federal land management
agencies, and State conservation
agencies.

We may issue permits to carry out
otherwise prohibited activities
involving endangered wildlife under
certain circumstances. Regulations
governing permits for endangered
wildlife are codified at 50 CFR 17.22. A
permit may be issued for the following
purposes: For scientific purposes, to
enhance the propagation or survival of
the species, and for incidental take in
connection with otherwise lawful
activities. There are also certain
statutory exemptions from the
prohibitions, which are found in
sections 9 and 10 of the Act.

It is our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify to the maximum
extent practicable at the time a species
is listed, those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of a final listing on proposed
and ongoing activities within the range
of a listed species. Based on the best
available information, the following
actions are unlikely to result in a
violation of section 9, if these activities
are carried out in accordance with
existing regulations and permit
requirements; this list is not

comprehensive:

(1})Normal agricultural practices,
including herbicide and pesticide use,
which are carried out in accordance
with any existing regulations, permit
and label requirements, and best
management practices; and

(2) ﬁlormal residential landscaping

activities.
Based on the best available

information, the following activities
may potentially result in a violation of
section 9 the Act; this list is not
comprehensive:

(1) Collection or handling of the
Barrens topminnow;

(2) Introduction of nonnative species
that compete with or prey upon the
Barrens topminnow, including western
mosquitofish and other species in the
mosquitofish genus Gambusia;

(3) Removal or destruction of native
aquatic vegetation in any body of water
in which the Barrens topminnow is

known to occur; and
(4) Discharge of chemicals or fill

material into any waters in which the
Barrens topminnow is known to occur.

Questions regarding whether specific
activities would constitute a violation of
section 9 of the Act should be directed
to the Tennessee Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

Required Determinations

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act,
need not be prepared in connection
with listing a species as an endangered
or threatened species under the
Endangered Species Act. We published
a notice outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination With Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge

our responsibilities to work directly
with tribes in developing programs for
healthy ecosystems, to acknowledge that
tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to tribes.
There are no tribal lands affected by this
listing determination.

References Cited

A complete list of references cited in
the SSA report that informed this
rulemaking is available on the internet
at http://www.regulations.gov under
Docket No. FWS-R4-ES-2017-0094 and
upon request from the Tennessee
Ecological Services Field Office (see FOR
FURTHER INFORMATION CONTACT).

Authors

The primary authors of this final rule
are the staff members of the Service’s
Tennessee Ecological Services Field
Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 4201-4245, unless otherwise
noted.

m 2. Amend § 17.11(h) by adding an
entry for “Topminnow, Barrens” to the
List of Endangered and Threatened
Wildlife in alphabetical order under
FISHES to read as follows:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h) * *x %

Listing citations and

Common name Scientific name Where listed Status applicable rules
FISHES
Topminnow, Barrens ....... Fundulus julisia .............. Wherever found .............. E 83 FR [insert Federal Register page where the
document begins], 10/21/2019.
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Dated: August 20, 2019.
Margaret E. Everson,

Principal Deputy Director, U.S. Fish and
Wildlife Service, Exercising the Authority of
the Director, U.S. Fish and Wildlife Service.

[FR Doc. 2019-22857 Filed 10-18-19; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 191011-0060]
RIN 0648-BJ29

Atlantic Highly Migratory Species;
Removal of Billfish Certificate of
Eligibility Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule removes
obsolete language in the Atlantic highly
migratory species (HMS) regulations
requiring that a Billfish Certificate of
Eligibility accompany certain product.
The requirement to possess a Billfish
Certificate of Eligibility no longer
applies because passage of 2018
amendments to the Billfish
Conservation Act of 2012 prohibited the
associated product sales. This
amendment removes a now-obsolete
requirement consistent with an already-
effective statutory provision. As further
discussed below, we anticipate finding
good cause that notice is unnecessary
and that it will not be necessary to
provide an opportunity for public
comment. No aspect of this action is
controversial.

DATES: This final rule is effective on
October 21, 2019.

ADDRESSES: Documents related to HMS
fisheries management, such as the 2006
Consolidated Atlantic HMS Fishery
Management Plan (FMP) and its
amendments, are available from the
HMS Management Division website at
https://www.fisheries.noaa.gov/topic/
atlantic-highly-migratory-species or
upon request from the HMS
Management Division at 1315 East-West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Lauren Latchford by phone at 301-427—
8503 or Rick Pearson by phone at 727-
551-5742.

SUPPLEMENTARY INFORMATION: Atlantic
HMS are managed under the dual
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act, 16 U.S.C. 1801 et seq., (Magnuson-
Stevens Act) and the Atlantic Tunas
Convention Act, 16 U.S.C. 971 et seq.,
(ATCA). On October 2, 2006, NMFS
published in the Federal Register (71
FR 58058) regulations implementing the
2006 Consolidated HMS FMP, which
details the management measures for
Atlantic HMS fisheries; these
management measures have been
amended or otherwise modified
numerous times. The implementing
regulations for Atlantic HMS are at 50
CFR part 635.

Background

The regulations at 50 CFR part 635 are
promulgated under ATCA and the
Magnuson-Stevens Act for the
conservation and management of
Atlantic HMS, including species of
tunas, billfish, sharks, and swordfish.
The sale of Atlantic billfish has been
prohibited by regulation since
implementation of the 1988 Fishery
Management Plan (FMP) for the Atlantic
Billfishes (53 FR 21501; June 8, 1988).
The Billfish Conservation Act of 2012
prohibited any person from possessing
or offering billfish or billfish products
for sale but included a limited exception
for Pacific billfish, with the result that
Pacific billfish product could continue
to be sold throughout the United States.
Thus, HMS regulations continued to
require that a Billfish Certificate of
Eligibility accompany any billfish
product sold to ensure that the product
did not come from the Atlantic Ocean.
In 2018, amendments to the Billfish
Conservation Act of 2012, clarified that
billfish are only exempted from the
sales prohibition when they are retained
in Hawaii or the Pacific Insular Areas.
Accordingly, such billfish may only be
sold in the same location where landed
or when legally transported to the other
exempted location (i.e., from Hawaii to
the Pacific Insular Areas or vice versa).
The new prohibition became effective
when the legislation was signed into
law on August 2, 2018. Thus, the
Billfish Certificate of Eligibility
requirement in 50 CFR part 635 is no
longer necessary, and this final rule
removes the requirement.

Corrections To Remove Billfish
Conservation Act of 2012 Language

Regulations at §§635.2 (definition of
“Billfish Certificate of Eligibility (COE)”
and 635.31(b)(2) and (3) are out of date.
Except for two specific exemptions that
apply to Hawaii and Pacific Insular

Areas, the Billfish Conservation Act, as
amended in 2018, prohibits any person
from offering billfish or billfish products
for sale, selling them, or having custody,
control, or possession of them for
purposes of offering them for sale.
Therefore, any language in 50 CFR part
635 referencing the Billfish COE is
obsolete. In order to be consistent with
Federal Register guidelines, this final
action removes the out of date definition
at §635.2 and the language at
§635.31(b)(2) and (3). This final action
also revises the language at
§635.31(b)(1).

Classification

The Assistant Administrator for
Fisheries has determined that this final
rule is necessary for the conservation
and management of U.S. fisheries and
that it is consistent with the Magnuson-
Stevens Act, the 2006 Consolidated
Atlantic HMS FMP and its amendments,
ATCA, and other applicable law.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment are
unnecessary and contrary to the public
interest. This action removes regulatory
text at 50 CFR part 635 for a
requirement that became obsolete as a
result of a statutory change that took
place in 2018. For this reason, there is
also good cause under 5 U.S.C. 553(d)
to waive the 30-day delay in
effectiveness.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553, or any other
law, and a proposed rule is not being
published, the analytical requirements
of the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., are inapplicable.

NMFS has determined that fishing
activities conducted pursuant to this
rule will not affect endangered and/or
threatened species or critical habitat
listed under the Endangered Species
Act, or marine mammals protected by
the Marine Mammal Protection Act,
because the action only removes
obsolete regulatory text at 50 CFR part
635.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Penalties,
Reporting and recordkeeping
requirements, Treaties.
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Dated: October 16, 2019.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 635 is amended
as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

§635.2 [Amended]

m 2.In §635.2, remove the definition of
“Billfish Certificate of Eligibility
(COE).”

m 3.In 635.31, revise paragraph (b) to
read as follows.

§635.31 Restrictions on sale and
purchase.
* * * * *

(b) Billfish. Persons may not sell or
purchase a billfish taken from its

management unit.
* * * * *

[FR Doc. 2019-22882 Filed 10-18-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 180702602—9400-01]
RIN 0648-XW007

Fisheries Off West Coast States;
Modifications of the West Coast
Recreational and Commercial Salmon
Fisheries; Inseason Actions #6
Through #27

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of fishing seasons.

SUMMARY: NMFS announces 22 inseason
actions in the ocean salmon fisheries.
These inseason actions modified the
commercial and recreational salmon
fisheries in the area from the U.S./
Canada border to the U.S./Mexico
border.

DATES: The effective dates for the
inseason actions are set out in this
document under the heading Inseason
Actions.

FOR FURTHER INFORMATION CONTACT:
Peggy Mundy at 206-526—4323.
SUPPLEMENTARY INFORMATION:

Background

In the 2019 annual management
measures for ocean salmon fisheries (84
FR 19729, May 6, 2019), NMFS
announced management measures for
the commercial and recreational
fisheries in the area from the U.S./
Canada border to the U.S./Mexico
border, effective from 0001 hours Pacific
Daylight Time (PDT), May 6, 2019, until
the effective date of the 2020
management measures, as published in
the Federal Register. NMFS is
authorized to implement inseason
management actions to modify fishing
seasons and quotas as necessary to
provide fishing opportunity while
meeting management objectives for the
affected species (50 CFR 660.409).
Inseason actions in the salmon fishery
may be taken directly by NMFS (50 CFR
660.409(a)—Fixed inseason
management provisions) or upon
consultation with the Pacific Fishery
Management Council (Council) and the
appropriate State Directors (50 CFR
660.409(b)—Flexible inseason
management provisions). The state
management agencies that participated
in the consultations described in this
document were: California Department
of Fish and Wildlife (CDFW), Oregon
Department of Fish and Wildlife
(ODFW), and Washington Department of
Fish and Wildlife (WDFW).

Management Areas

Management of the salmon fisheries is
generally divided into two geographic
areas: North of Cape Falcon (U.S./
Canada border to Cape Falcon, OR) and
south of Cape Falcon (Cape Falcon, OR,
to the U.S./Mexico border). Within the
north and south of Cape Falcon areas,
there are further subarea divisions used
to manage impacts on salmon stocks or
stock groups as well as economic
impacts to communities.

North of Cape Falcon: Recreational
fisheries north of Cape Falcon are
divided into four subareas: U.S./Canada
border to Cape Alava, WA (Neah Bay
subarea), Cape Alava, WA, to Queets
River, WA (La Push subarea), Queets
River, WA, to Leadbetter Point, WA
(Westport subarea), and Leadbetter
Point, WA, to Cape Falcon, OR
(Columbia River subarea). Commercial
fisheries north of Cape Falcon are
divided at Queets River, WA, and
Leadbetter Point, WA.

South of Cape Falcon: South of Cape
Falcon, the area from Humbug
Mountain, OR, to Horse Mountain, CA,
is the Klamath Management Zone

(KMZ) and is managed in two subareas,
Oregon KMZ and California KMZ,
divided at the Oregon/California border.
The Oregon KMZ is the area from
Humbug Mountain, OR, to the Oregon/
California border. The California KMZ is
the area from the Oregon/California
border to Horse Mountain, CA.
However, the area from Humboldt South
Jetty, CA, to Horse Mountain, CA, has
been closed to commercial salmon
fishing since 1992.

Inseason Actions
Inseason Action #6

Description of the action: Inseason
action #6 temporarily closed the
commercial salmon fishery from the
U.S./Canada border to Queets River,
WA.

Effective dates: Inseason action #6
took effect on June 19, 2019, and
remained in effect until superseded by
inseason action #8 on June 24, 2019.

Reason and authorization for the
action: The purpose of inseason action
#6 was to avoid exceeding the subarea
quota for Chinook salmon. The 2019
annual management measures (84 FR
19729, May 6, 2019) state that inseason
action will be considered when
approximately 60 percent of the subarea
guideline for the area from the U.S./
Canada border to Queets River, WA, has
been landed. At the time of this
inseason consultation, 75 percent of the
subarea guideline had been landed. The
Regional Administrator (RA) considered
Chinook salmon landings and fishery
effort and determined inseason action
was necessary to stay within the quota.
Inseason action to modify fishing
seasons is authorized by 50 CFR
660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #6
occurred on June 14, 2019.
Representatives from NMFS, WDFW,
and ODFW participated in this
consultation. Council staff were
unavailable to participate, but were
notified of the RA’s decision
immediately after the consultation.

Inseason Action #7

Description of the action: Inseason
action #7 allowed retention of halibut
caught incidental to the commercial
salmon fishery by International Pacific
Halibut Commission license holders to
continue past June 30, 2019. Inseason
action #7 also reduced the landing limit
for incidental halibut from 35 halibut
per vessel per trip to 15 halibut per
vessel per trip; other landing restrictions
remained as set preseason. This
inseason action applied to commercial
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salmon fisheries from the U.S./Canada
border to the U.S./Mexico border.
Effective dates: Inseason action #7
took effect on July 1, 2019, and
remained in effect until superseded on
July 19, 2019 by inseason action #16.
Reason and authorization for the
action: The 2019 annual management
measures for ocean salmon fisheries (84
FR 19729, May 6, 2019) announced the
conditions for incidental halibut
harvest: “incidental harvest is
authorized only during April, May, and
June of the 2019 troll seasons, and after
June 30 in 2019 if quota remains.” At
the time of this consultation, 49 percent
of the incidental halibut allocation
remained uncaught. The RA considered
Chinook salmon and halibut landings
and fishery effort in the commercial
ocean salmon fishery and determined
that this inseason action was necessary
to meet management objectives set
preseason and to allow access to the
available halibut allocation, as provided
for in the 2019 annual management
measures for ocean salmon fisheries (84
FR 19729, May 6, 2019). Inseason action
to modify species that may be caught
and landed during specific seasons and
the establishment of modification of
limited retention regulations are
authorized by 50 CFR 660.409(b)(1)(ii).
Consultation date and participants:
Consultation on inseason action #7
occurred on June 24, 2019.
Representatives from NMFS, WDFW,
ODFW, CDFW, and the Council
participated in this consultation.

Inseason Action #8

Description of the action: Inseason
action #8 reopened the commercial
salmon fishery from the U.S./Canada
border to Queets River, WA, from 1
p-m., June 24, 2019, to 11:59 p.m., June
28, 2019, with a landing and possession
limit of 20 Chinook salmon per vessel
for the landing period.

Effective dates: Inseason action #8
superseded inseason action #6, above,
on June 24, 2019, and remained in effect
through the scheduled closure of this
fishery on June 28, 2019.

Reason and authorization for the
action: The purpose of inseason action
#8 was to allow access to available
subarea Chinook salmon quota for the
May-June season for the economic
benefit of local fishery dependent
communities. The RA considered
Chinook landings to date, remaining
Chinook salmon quota, and fishery
effort projections and determined
inseason action was necessary to meet
management objectives set preseason.
Inseason action to modify fishing
seasons is authorized by 50 CFR
660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #8
occurred on June 24, 2019.
Representatives from NMFS, WDFW,
ODFW, and the Council participated in
this consultation.

Inseason Action #9

Description of the action: Inseason
action #9 adjusted the July quota in the
commercial salmon fishery in the
Oregon KMZ to account for an impact-
neutral rollover of unused quota from
June. The July quota was adjusted from
2,500 Chinook salmon to 4,495 Chinook
salmon.

Effective dates: Inseason action #9
took effect July 4, 2019, and remained
in effect through the end of the July
quota period on July 31, 2019.

Reason and authorization for the
action: The purpose of inseason action
#9 was to be consistent with the annual
management measures, which state that
any remaining portion of Chinook
quotas in the Oregon KMZ may be
transferred inseason on an impact-
neutral basis to the next open quota
period (84 FR 19729, May 6, 2019). The
RA considered Chinook salmon
landings to date and the calculations of
the Council’s Salmon Technical Team
(STT) for rolling over quota on an
impact-neutral basis for impacts to
Klamath River fall-run Chinook salmon
(KRFC), impacts to age-4 KRFC which
serves as a surrogate for impacts to
California Coastal Chinook salmon
(listed as threatened under the
Endangered Species Act (ESA)), and
fifty-fifty tribal/nontribal sharing of
KRFC allowable catch. The RA
determined inseason action was
necessary to meet management
objectives set preseason. Inseason action
to modify quotas is authorized by 50
CFR 660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #9
occurred on July 3, 2019.
Representatives from NMFS, ODFW,
CDFW, and the Council participated in
this consultation.

Inseason Action #10

Description of the action: Inseason
action #10 increased the landing limit in
the commercial salmon fishery in the
Oregon KMZ from 50 Chinook salmon
to 125 Chinook salmon per vessel per
landing week (set preseason as
Thursday through Wednesday).

Effective dates: Inseason action #10
took effect July 4, 2019, and remained
in effect through the scheduled closure
of this fishery on August 29, 2019.

Reason and authorization for the
action: The purpose of inseason action
#10 was to provide greater access to

available quota. The RA considered
Chinook landings to date, remaining
Chinook salmon quota, and fishery
effort projections and determined
inseason action was necessary to meet
management objectives set preseason.
Inseason action to modify limited
retention regulations is authorized by 50
CFR 660.409(b)(1)(ii).

Consultation date and participants:
Consultation on inseason action #10
occurred on July 3, 2019.
Representatives from NMFS, ODFW,
CDFW, and the Council participated in
this consultation.

Inseason Action #11

Description of the action: Inseason
action #11 adjusted the July quota in the
commercial salmon fishery in the
California KMZ to account for an
impact-neutral rollover of unused quota
from June. The July quota was adjusted
from 2,500 Chinook salmon to 3,997
Chinook salmon.

Effective dates: Inseason action #11
took effect July 4, 2019, and remained
in effect through the end of the July
quota period on July 31, 2019.

Reason and authorization for the
action: The purpose of inseason action
#11 was to be consistent with the
annual management measures, which
state that any remaining portion of
Chinook quotas in the California KMZ
may be transferred inseason on an
impact-neutral basis to the next open
quota period (84 FR 19729, May 6,
2019). The RA considered Chinook
salmon landings to date and the
calculations of the STT for rolling over
quota on an impact-neutral basis for
impacts to Sacramento River fall-run
Chinook salmon. The RA determined
inseason action was necessary to meet
management objectives set preseason.
Inseason action to modify quotas is
authorized by 50 CFR 660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #11
occurred on July 3, 2019.
Representatives from NMFS, ODFW,
CDFW, and the Council participated in
this consultation.

Inseason Action #12

Description of the action: Inseason
action #12 modified the daily bag limit
in the recreational fishery in the Neah
Bay subarea to two salmon, only one of
which can be a Chinook salmon;
previously, two Chinook salmon could
be retained.

Effective dates: Inseason action #12
took effect July 8, 2019, and remained
in effect until superseded by inseason
action #14 on July 14, 2019.

Reason and authorization for the
action: The purpose of inseason action
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#12 was to avoid exceeding the subarea
quota for Chinook salmon. This fishery
opened on June 22, 2019, and had
landed 28 percent of the subarea
Chinook salmon guideline in less than
two weeks. The RA considered Chinook
salmon landings and fishery effort and
determined inseason action was
necessary to stay within the quota.
Inseason action to modify recreational
bag limits is authorized by 50 CFR
660.409(b)(1)(iii).

Consultation date and participants:
Consultation on inseason action #12
occurred on July 3, 2019.
Representatives from NMFS, WDFW,
ODFW, and the Council participated in
this consultation.

Inseason Action #13

Description of the action: Inseason
action #13 adjusted the July—September
quota in the commercial salmon fishery
north of Cape Falcon to account for an
impact-neutral rollover of unused quota
from the May—June fishery in the same
area. The July—September quota was
increased from 13,050 to 19,257
Chinook salmon.

Effective dates: Inseason action #13
took effect July 12, 2019, and remained
in effect through the scheduled closure
of the fishery on September 30, 2019.

Reason and authorization for the
action: The purpose of inseason action
#13 was to be consistent with the
annual management measures, which
state that any remaining portion of
Chinook quotas in the north of Cape
Falcon commercial fishery may be
transferred inseason on an impact-
neutral basis to the next open quota
period (84 FR 19729, May 6, 2019). The
RA considered Chinook salmon
landings to date and the calculations of
the STT for rolling over quota on an
impact-neutral basis for impacts to ESA-
listed Lower Columbia River tule
Chinook salmon and Puget Sound
Chinook salmon. The RA determined
inseason action was necessary to meet
management objectives set preseason.
Inseason action to modify quotas is
authorized by 50 CFR 660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #13
occurred on July 12, 2019.
Representatives from NMFS, WDFW,
ODFW, and the Council participated in
this consultation.

Inseason Action #14

Description of the action: Inseason
action #14 modified the daily bag limit
in the recreational ocean salmon fishery
in the Neah Bay subarea to prohibit
retention of Chinook salmon.

Effective dates: Inseason action #14
superseded inseason action #12, above,

on July 14, 2019, and remained in effect
through the scheduled closure of the
fishery on September 30, 2019.

Reason and authorization for the
action: The purpose of inseason action
#14 was to avoid exceeding the subarea
guideline for Chinook salmon. In the
two weeks since this fishery opened on
June 22, 2019, nearly 60 percent of the
subarea guideline for Chinook salmon
had been landed. WDFW recommended
prohibiting retention of Chinook salmon
to ensure sufficient impacts available to
account for incidental mortality of
Chinook salmon while the fishery
targeted coho salmon for the remainder
of the season. The RA considered
Chinook salmon landings and fishery
effort and determined inseason action
was necessary to stay within the
guideline and meet management
objectives set preseason. Inseason action
to modify recreational bag limits is
authorized by 50 CFR 660.409(b)(1)(iii).

Consultation date and participants:
Consultation on inseason action #14
occurred on July 12, 2019.
Representatives from NMFS, WDFW,
ODFW, and the Council participated in
this consultation.

Inseason Action #15

Description of the action: Inseason
action #15 modified the daily bag limit
in the recreational ocean salmon fishery
in the La Push subarea, to two salmon
per day, only one of which can be a
Chinook salmon; previously, two
Chinook salmon could be retained.

Effective dates: Inseason action #15
took effect on July 15, 2019, and
remained in effect through the
scheduled closure of the fishery on
September 30, 2019.

Reason and authorization for the
action: The purpose of inseason action
#15 was to avoid exceeding the subarea
guideline for Chinook salmon. This
subarea had a small guideline for
Chinook salmon and, with the
prohibition of Chinook salmon retention
in the neighboring Neah Bay subarea
(see inseason action #14, above), there
was concern that effort shift to La Push
would quickly exhaust the available
Chinook salmon guideline. The RA
considered Chinook salmon landings
and fishery effort and determined
inseason action was necessary to stay
within the guideline and meet
management objectives set preseason.
Inseason action to modify recreational
bag limits is authorized by 50 CFR
660.409(b)(1)(iii).

Consultation date and participants:
Consultation on inseason action #15
occurred on July 12, 2019.
Representatives from NMFS, WDFW,

ODFW, and the Council participated in
this consultation.

Inseason Action #16

Description of the action: Inseason
action #16 reduced the landing and
possession limit for halibut caught
incidental to the commercial ocean
salmon fishery from the U.S./Canada
border to the U.S./Mexico border from
15 to 4 halibut per vessel per trip, all
other restrictions remained as set
preseason.

Effective dates: Inseason action #16
superseded inseason action #7, above,
on July 19, 2019, and remained in effect
until superseded by inseason action
#19, below, on July 27, 2019.

Reason and authorization for the
action: The purpose of inseason action
#16 was to extend access to available
incidental halibut allocation without
exceeding the allocation. At the time of
this inseason consultation, 10.6 percent
of the halibut allocation remained
available. The RA considered Chinook
salmon and halibut landings and fishery
effort and determined inseason action
was necessary to extend access to
available halibut and stay within the
allocation. Inseason action to modify
species that may be caught and landed
during specific seasons and the
establishment of modification of limited
retention regulations are authorized by
50 CFR 660.409(b)(1)(ii).

Consultation date and participants:
Consultation on inseason action #16
occurred on July 17, 2019.
Representatives from NMFS, WDFW,
ODFW, CDFW, and the Council
participated in this consultation.

Inseason Action #17

Description of the action: Inseason
action #17 increased the landing limit in
the commercial ocean salmon fishery in
the California KMZ from 20 to 50
Chinook salmon per vessel per day.

Effective dates: Inseason action #17
took effect on July 19, 2019, and
remained in effect until superseded by
inseason action #24 on August 12, 2019.

Reason and authorization for the
action: The purpose of inseason action
#17 was to provide increased access
available Chinook salmon quota.
Landings in the California KMZ in June
and early July were low. At the time of
this inseason consultation, the fishery
had only landed two percent of the
adjusted July quota. The RA considered
Chinook salmon landings and fishery
effort and determined inseason action
was necessary to meet management
goals set preseason. Inseason action to
modify limited retention regulations is
authorized by 50 CFR 660.409(b)(1)(ii).
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Consultation date and participants:
Consultation on inseason action #17
occurred on July 17, 2019.
Representatives from NMFS, ODFW,
CDFW, and the Council participated in
this consultation.

Inseason Action #18

Description of the action: Inseason
action #18 imposed a landing limit of
125 Chinook salmon per vessel per
landing week (set preseason as
Thursday through Wednesday) in the
commercial ocean salmon fishery from
the U.S./Canada border to Cape Falcon,
OR.

Effective dates: Inseason action #18
took effect on July 19, 2019, and
remained in effect until superseded by
inseason action #25 on August 16, 2019.

Reason and authorization for the
action: The purpose of inseason action
#18 was to set a precautionary landing
limit on this fishery which opened July
1, 2019, with a Chinook salmon quota,
but no landing limit, set preseason. The
fishery landed 43 percent of the
Chinook salmon quota in the first 17
days of the fishery. The RA considered
Chinook salmon landings and fishery
effort and determined inseason action
was necessary to sustain season length
while remaining within the quota.
Inseason action to establish or modify
limited retention regulations is
authorized by 50 CFR 660.409(b)(1)(ii).

Consultation date and participants:
Consultation on inseason action #18
occurred on July 17, 2019.
Representatives from NMFS, WDFW,
ODFW, and the Council participated in
this consultation.

Inseason Action #19

Description of the action: Inseason
action #19 reduced the landing and
possession limit for halibut caught
incidental to the commercial ocean
salmon fishery from the U.S./Canada
border to the U.S./Mexico border from
4 to 2 halibut per vessel per trip, all
other restrictions remained as set
preseason.

Effective dates: Inseason action #19
superseded inseason action #16, above,
on July 27, 2019, and remains in effect
until all 2019 commercial salmon
fisheries close, unless superseded by
inseason action.

Reason and authorization for the
action: The purpose of inseason action
#19 was to extend access to available
incidental halibut allocation without
exceeding the allocation. At the time of
this inseason consultation, 9.1 percent
of the allocation remained available.
The RA considered Chinook salmon and
halibut landings and fishery effort and
determined inseason action was

necessary to extend access to available
halibut and stay within the allocation.
Inseason action to modify species that
may be caught and landed during
specific seasons and the establishment
of modification of limited retention
regulations are authorized by 50 CFR
660.409(b)(1)(ii).

Consultation date and participants:
Consultation on inseason action #19
occurred on July 24, 2019.
Representatives from NMFS, WDFW,
ODFW, CDFW, and the Council
participated in this consultation.

Inseason Action #20

Description of the action: Inseason
action #20 adjusted the August quota in
the commercial salmon fishery in the
California KMZ to account for an
impact-neutral rollover of unused quota
from July. The August quota was
adjusted from 2,000 Chinook salmon to
4,293 Chinook salmon.

Effective dates: Inseason action #20
took effect August 2, 2019, and
remained in effect through the
scheduled closure of this fishery on
August 31, 2019.

Reason and authorization for the
action: The purpose of inseason action
#20 was to be consistent with the
annual management measures, which
state that any remaining portion of
Chinook quotas in the California KMZ
may be transferred inseason on an
impact-neutral basis to the next open
quota period (84 FR 19729, May 6,
2019). The RA considered Chinook
salmon landings to date and the
calculations of the STT for rolling over
quota on an impact-neutral basis for
impacts to Sacramento River fall-run
Chinook salmon. The RA determined
inseason action was necessary to meet
management objectives set preseason.
Inseason action to modify quotas is
authorized by 50 CFR 660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #20
occurred on August 2, 2019.
Representatives from NMFS, ODFW,
and CDFW. Council staff were
unavailable to participate, but were
notified of the RA’s decision
immediately after the consultation.

Inseason Action #21

Description of the action: Inseason
action #21 adjusted the August quota in
the commercial salmon fishery in the
Oregon KMZ to account for an impact-
neutral rollover of unused quota from
July. The August quota was adjusted
from 1,200 Chinook salmon to 4,330
Chinook salmon.

Effective dates: Inseason action #21
took effect August 2, 2019, and
remained in effect through the

scheduled closure of this fishery on
August 29, 2019.

Reason and authorization for the
action: The purpose of inseason action
#21 was to be consistent with the
annual management measures, which
state that any remaining portion of
Chinook quotas in the Oregon KMZ may
be transferred inseason on an impact-
neutral basis to the next open quota
period (84 FR 19729, May 6, 2019). The
RA considered Chinook salmon
landings to date and the calculations of
the STT for rolling over quota on an
impact-neutral basis for impacts to
KRFC, impacts to age-4 KRFC which
serves as a surrogate for impacts to
California Coastal Chinook salmon
(listed as threatened under the ESA),
and fifty-fifty tribal/nontribal sharing of
KRFC allowable catch. The RA
determined inseason action was
necessary to meet management
objectives set preseason. Inseason action
to modify quotas is authorized by 50
CFR 660.409(b)(1)().

Consultation date and participants:
Consultation on inseason action #21
occurred on August 2, 2019.
Representatives from NMFS, ODFW,
and CDFW. Council staff were
unavailable to participate, but were
notified of the RA’s decision
immediately after the consultation.

Inseason Action #22

Description of the action: Inseason
action #22 temporarily closed the
commercial salmon fishery in the
California KMZ.

Effective dates: Inseason action #22
took effect on August 5, 2019, and
remained in effect until superseded by
inseason action #24 on August 12, 2019.

Reason and authorization for the
action: The purpose of inseason action
#22 was to avoid exceeding the subarea
quota for Chinook salmon. Landings in
the first two open days of August were
unexpectedly high and there was
concern the quota would be exceeded.
The RA considered Chinook salmon
landings and fishery effort and
determined inseason action was
necessary to prevent exceeding the
quota. Inseason action to modify fishing
seasons is authorized by 50 CFR
660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #22
occurred on August 5, 2019.
Representatives from NMFS, ODFW,
CDFW, and the Council participated in
this consultation.

Inseason Action #23

Description of the action: Inseason
action #23 modified the daily bag limit
in the recreational ocean salmon fishery
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in the Westport subarea to allow
retention of two Chinook salmon per
day. Previously, the two salmon per day
landing limit allowed retention of only
one Chinook salmon.

Effective dates: Inseason action #23
took effect on August 10, 2019, and
remained in effect until the scheduled
closure of the fishery on September 30,
2019.

Reason and authorization for the
action: The purpose of inseason action
#23 was to allow access to available
subarea guideline for Chinook salmon.
At the time of this inseason consultation
the Westport fishery had only landed 11
percent of the subarea guideline for
Chinook salmon. The RA considered
Chinook salmon landings and fishery
effort and determined inseason action
was necessary to meet management
objectives set preseason. Inseason action
to modify recreational bag limits is
authorized by 50 CFR 660.409(b)(1)(iii).

Consultation date and participants:
Consultation on inseason action #23
occurred on August 7, 2019.
Representatives from NMFS, WDFW,
and ODFW participated in this
consultation. Council staff were
unavailable to participate, but were
notified of the RA’s decision
immediately after the consultation.

Inseason Action #24

Description of the action: Inseason
action #24 reopened the commercial
ocean salmon fishery in the California
KMZ with a landing and possession
limit of 15 Chinook salmon per vessel
per day; the previous landing and
possession limit was 50 Chinook salmon
per vessel per day.

Effective dates: Inseason action #24
took effect on August 12, 2019,
superseding inseason actions #17 and
#22, above, to reopen the fishery and
modify the landing and possession
limit. Inseason action #24 remained in
effect through the scheduled closure of
the fishery on August 31, 2019.

Reason and authorization for the
action: The purpose of inseason action
#24 was to allow access to available
Chinook salmon quota without
exceeding the quota. Subsequent to the
temporary closure of this fishery on
August 5, 2019 (see inseason action #22,
above), 1,093 Chinook salmon remained
available on the August quota. CDFW
recommended reopening the fishery to
access this quota, but reducing the
landing limit to keep landings within
the quota. The RA considered Chinook
salmon landings and fishery effort and
determined inseason action was
necessary to stay within the quota.
Inseason action to modify fishing
seasons is authorized by 50 CFR

660.409(b)(1)(i). Inseason action to
modify limited retention regulations is
authorized by 50 CFR 660.409(b)(1)(ii).

Consultation date and participants:
Consultation on inseason action #24
occurred on August 8, 2019.
Representatives from NMFS, ODFW,
CDFW, and the Council participated in
this consultation.

Inseason Action #25

Description of the action: Inseason
action #25 increased the landing limit
from 125 to 160 Chinook salmon per
vessel per landing week (set preseason
as Thursday through Wednesday) in the
commercial ocean salmon fishery from
the U.S./Canada border to Cape Falcon,
OR. The landing limit for coho in this
fishery was unchanged.

Effective dates: Inseason action #25
superseded inseason action #18 on
August 16, 2019, and remained in effect
until the scheduled closure of this
fishery on September 30, 2019.

Reason and authorization for the
action: The purpose of inseason action
#25 was to provide access to available
Chinook salmon quota without
exceeding the quota. At the time of the
inseason consultation, the fishery had
28 percent of the adjusted July-
September Chinook salmon quota
remaining. The RA considered Chinook
salmon landings and fishery effort and
determined inseason action was
necessary to sustain season length while
remaining within the quota. Inseason
action to establish or modify limited
retention regulations is authorized by 50
CFR 660.409(b)(1)(ii).

Consultation date and participants:
Consultation on inseason action #25
occurred on August 15, 2019.
Representatives from NMFS, WDFW,
ODFW, and the Council participated in
this consultation.

Inseason Action #26

Description of the action: Inseason
action #26 modified the quota for the
recreational non-mark-selective coho
fishery from Cape Falcon, OR, to
Humbug Mountain, OR, from 9,000 to
15,640 non-mark-selective coho due to
an impact-neutral rollover of remaining
quota from the recreational mark-
selective coho fishery that ended August
25, 2019.

Effective dates: Inseason action #26
took effect on September 6, 2019, and
remained in effect through the
scheduled closure of this fishery on
September 30, 2019.

Reason and authorization for the
action: The purpose of inseason action
#26 was to be consistent with the
annual management measures, which
state that any remainder of the mark-

selective coho quota may be transferred
inseason on an impact-neutral basis to
the non-mark-selective coho quota from
Cape Falcon, OR, to Humbug Mountain,
OR (84 FR 19729, May 6, 2019). The RA
considered Chinook salmon landings to
date and the calculations of the STT for
rolling over quota on an impact-neutral
basis for impacts to Oregon Coast
Natural coho. The RA determined
inseason action was necessary to meet
management objectives set preseason.
Inseason action to modify quotas is
authorized by 50 CFR 660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #26
occurred on September 4, 2019.
Representatives from NMFS, ODFW,
CDFW and the Council participated in
this consultation.

Inseason Action #27

Description of the action: Inseason
action #27 modified the open dates in
the recreational non-mark-selective
coho fishery from Cape Falcon, OR, to
Humbug Mountain, OR. This action
added Monday, September 23, 2019
through Thursday, September 26, 2019,
to the scheduled open dates for this
fishery.

Effective dates: Inseason action #27
took effect on September 23, 2019, and
remained in effect until the scheduled
closure of this fishery on September 30,
2019.

Reason and authorization for the
action: The purpose of inseason action
#27 was to provide access to available
coho quota. With ten days remaining on
the season, 41 percent of the non-mark-
selective coho quota remained
uncaught. The RA considered Chinook
salmon landings and fishery effort and
determined inseason action was
necessary to be consistent with
management objectives set preseason.
Inseason action to modify fishing
seasons is authorized by 50 CFR
660.409(b)(1)(i).

Consultation date and participants:
Consultation on inseason action #27
occurred on September 20, 2019.
Representatives from NMFS, ODFW,
CDFW, and the Council participated in
this consultation.

All other restrictions and regulations
remain in effect as announced for the
2019 ocean salmon fisheries and 2020
salmon fisheries opening prior to May 1,
2020 (84 FR 19729, May 6, 2019), and
as modified by prior inseason actions.

The RA determined that the best
available information indicated that
Chinook salmon abundance forecasts,
incidental halibut allocation, and
expected fishery effort in 2019
supported the above inseason actions
recommended by the states of
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Washington, Oregon, and California.
The states manage the fisheries in state
waters adjacent to the areas of the U.S.
exclusive economic zone consistent
with these Federal actions. As provided
by the inseason notice procedures of 50
CFR 660.411, actual notice of the
described regulatory action was given,
prior to the time the action was
effective, by telephone hotline numbers
206-526-6667 and 800—662—9825, and
by U.S. Coast Guard Notice to Mariners
broadcasts on Channel 16 VHF—FM and
2182 kHz.

Classification

NOAA'’s Assistant Administrator (AA)
for NMF'S finds that good cause exists
for this notification to be issued without
affording prior notice and opportunity
for public comment under 5 U.S.C.
553(b)(B) because such notification
would be impracticable. As previously
noted, actual notice of the regulatory
action was provided to fishers through
telephone hotline and radio notification.
This action complies with the
requirements of the annual management
measures for ocean salmon fisheries (84
FR 19729, May 6, 2019), the Pacific
Coast Salmon Fishery Management Plan
(FMP), and regulations implementing
the FMP under 50 CFR 660.409 and
660.411. Prior notice and opportunity
for public comment was impracticable
because NMFS and the state agencies
had insufficient time to provide for
prior notice and the opportunity for
public comment between the time
Chinook salmon catch and effort
projections and abundance forecasts
were developed and fisheries impacts
were calculated, and the time the
fishery modifications had to be
implemented in order to ensure that
fisheries are managed based on the best
available scientific information,
ensuring that conservation objectives
and limits for impacts to salmon species
listed under the ESA are not exceeded.
The AA also finds good cause to waive
the 30-day delay in effectiveness
required under 5 U.S.C. 553(d)(3), as a
delay in effectiveness of this action
would allow fishing at levels
inconsistent with the goals of the FMP
and the current management measures.

This action is authorized by 50 CFR
660.409 and 660.411 and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 15, 2019.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2019-22772 Filed 10-18-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 180625576—8999-02]
RIN 0648-BJ36

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery;
2019-2020 Biennial Specifications and
Management Measures; Inseason
Adjustments

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; inseason adjustments
to biennial groundfish management
measures.

SUMMARY: This final rule announces
routine inseason adjustments to
management measures in commercial
groundfish fisheries. This action is
intended to allow commercial fishing
vessels to access more abundant
groundfish stocks while protecting
overfished and depleted stocks.
DATES: This final rule is effective
October 21, 2019.

FOR FURTHER INFORMATION CONTACT:
Karen Palmigiano, phone: 206-526—
4491 or email: karen.palmigiano@
noaa.gov.

Electronic Access

This rule is accessible via the internet
at the Office of the Federal Register
website at https://
www.federalregister.gov. Background
information and documents are
available at the Pacific Fishery
Management Council’s website at http://
www.pcouncil.org/.

SUPPLEMENTARY INFORMATION:

Background

The Pacific Coast Groundfish Fishery
Management Plan (PCGFMP) and its
implementing regulations at title 50 in
the Code of Federal Regulations (CFR),
part 660, subparts C through G, regulate
fishing for over 90 species of groundfish
off the coasts of Washington, Oregon,
and California. The Pacific Fishery
Management Council (Council)
develops groundfish harvest
specifications and management
measures for two-year periods (i.e., a
biennium). NMFS published the final
rule to implement harvest specifications
and management measures for the
2019-2020 biennium for most species
managed under the PCGFMP on

December 12, 2018 (83 FR 63970). In
general, the management measures set at
the start of the biennial harvest
specifications cycle help the various
sectors of the fishery attain, but not
exceed, the catch limits for each stock.
The Council, in coordination with
Pacific Coast Treaty Indian Tribes and
the States of Washington, Oregon, and
California, recommends adjustments to
the management measures during the
fishing year to achieve this goal.

At its September 12-18, 2019
meeting, the Council recommended
increasing the limited entry fixed gear
(LEFG) and open access (OA) trip limits
for sablefish both north of 36° N lat.
Pacific Coast groundfish fisheries are
managed using harvest specifications or
limits (e.g., overfishing limits [OFL],
acceptable biological catch [ABCI,
annual catch limits [ACL] and harvest
guidelines [HG]) recommended
biennially by the Council and based on
the best scientific information available
at that time (50 CFR 660.60(b)). During
development of the harvest
specifications, the Council also
recommends mitigation measures (e.g.,
trip limits, area closures, and bag limits)
that are meant to mitigate catch so as
not to exceed the harvest specifications.
The harvest specifications and
mitigation measures developed for the
2019-2020 biennium used data through
the 2017 fishing year. Each of the
adjustments to mitigation measures
discussed below are based on updated
fisheries information that was
unavailable when the analysis for the
current harvest specifications was
completed. As new fisheries data
becomes available, adjustments to
mitigation measures are projected so as
to help harvesters achieve but not
exceed the harvest limits.

Sablefish is an important commercial
species on the west coast with vessels
targeting sablefish with both trawl and
fixed gear (longlines and pots/traps).
Sablefish is managed with a coast-wide
ACL that is apportioned north and south
of 36° N lat. with 73.8 percent going to
the north and 26.2 percent going to the
south. In 2019, the portion of the ACL
for sablefish north of 36° N lat. is 5,606
mt with a fishery HG of 5,007 mt. The
fishery HG north of 40°10" N lat. is
further divided between the LEFG and
OA sectors with 90.6 percent, or 4,537
mt, going to the LEFG sector and 9.4
percent, or 471 mt, going to the OA
sector. The 2019 portion of ACL for
sablefish south of 36° N lat. is 1,990 mt
with a fishery HG of 1,986 mt. South of
36° N lat., the fishery HG is further
divided between the trawl (limited
entry) and non-trawl (LEFG and OA)
sectors with 42 percent or 834 mt going
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to the trawl sector, and the remaining 58
percent or 1,152 mt going to the fixed
gear sector.

At the September 2019 Council
meeting, the Council’s Groundfish
Management Team (GMT) received
requests from industry members and
members of the Council’s Groundfish
Advisory Subpanel to examine the
potential to increase sablefish trips
limits for the LEFG and OA fisheries
north of 36° N lat. The intent of
increasing trip limits is to increase

harvest opportunities for vessels
targeting sablefish which have been
trending low in recent years. To
evaluate potential increases to sablefish
trip limits, the GMT made model-based
landings projections under current
regulations and alternative sablefish trip
limits, including the limits ultimately
recommended by the Council, for the
LEFG and OA fisheries through the
remainder of the year. Table 1 shows the
projected sablefish landings, the
sablefish allocations, and the projected

attainment percentage by fishery under
both the current trip limits and the
Council’s recommended adjusted trip
limits. These projections were based on
the most recent catch information
available through early September 2019.
Industry did not request changes to
sablefish trip limits for the LEFG or OA
fishery south of 36° N lat. Therefore,
NMFS and the Council did not consider
trip limit changes for these fisheries at
this time.

TABLE 1—PROJECTED LANDINGS OF SABLEFISH, SABLEFISH ALLOCATION, AND PROJECTED PERCENTAGE OF SABLEFISH
ATTAINED THROUGH THE END OF THE YEAR BY TRIP LIMIT AND FISHERY

Projected _ Projected
. T landings Allocation {
Fishery Trip limits (roun((jmv;/)eight) (mt) pz;?:igtétge
LEFG North of | Current: 1,300 Ib (560 kg)/week, not to exceed 3,900 Ib (1,769 190-213 273 70-78
36° N lat. kg)/two months.
Recommended: 1,700 Ib (771 kg)/week, not to exceed 5,100 Ib 247-283 90-104
(2,313 kg)/two months.
OA North of 36° | Current: 300 Ib (136 kg)/day, or 1 landing per week of up to 340-420 449 75-93
N lat. 1,400 Ib (635 kg), not to exceed 2,800 Ib (1,179 kg)/two
months.
Recommended: 300 Ib (136 kg)/day, or 1 landing per week of 360-460 81-102
up to 1,500 Ib (680 kg), not to exceed 3,000 Ib (1,361 kg)/
two months.

As shown in Table 1, under the
current trip limits, the model predicts
catches of sablefish will be at or below
78 percent, or 213 mt of the 273 mt
allocation, for LEFG and 93 percent, or
420 mt of the 449 mt allocation, for OA
fishery north of 36° N lat. Under the
Council’s recommended trip limits,
sablefish attainment is projected to
increase in the LEFG and OA fisheries
north of 36° N lat. up to 104 and 102
percent, respectively. However, to date
in 2019, the model has overestimated
landings by an average of 38 percent.
Assuming this trend continues for 2019,
the percentage attainment would likely
be closer to the lower bound for both
LEFG (90 percent or 247 mt) and OA (81
percent or 360 mt) north of 36° N lat.

Trip limit increases for sablefish are
intended to increase attainment of the
non-trawl HG. The proposed trip limit
increases do not change projected
impacts to co-occurring overfished
species compared to the impacts
anticipated in the 2019-20 harvest
specifications because the projected
impacts to those species assume that the
entire sablefish ACL is harvested.
Therefore, the Council recommended
and NMFS is implementing, by
modifying Tables 2 North and South to
part 660, subpart E, trip limit changes
for the LEFG fishery north of 36° N lat.
to increase the limits from ‘1,300 1b

(560 kg)/week, not to exceed 3,900 lb
(1,769 kg)/two months” to “1,700 1b
(771 kg)/week, not to exceed 5,100 1b
(2,313 kg)/two months” beginning in
period 5 (September and October)
through the end of the year. NMFS is
also implementing, by modifying Tables
3 North and South to part 660, subpart
F, trip limit changes for the OA
sablefish fishery north of 36° N lat. to
increase the limits from 300 1b (136
kg)/day, or 1 landing per week of up to
1,400 1b (635 kg), not to exceed 2,800 1b
(1,179 kg)/two months” to 300 1b (136
kg) per day, or one landing per week of
up to 1,500 1b (680 kg), not to exceed
3,000 1b (1,360 kg) per two months”
starting with period 5 (September and
October) through the end of the year.

Classification

This final rule makes routine inseason
adjustments to groundfish fishery
management measures, based on the
best scientific information available,
consistent with the PCGFMP and its
implementing regulations.

This action is taken under the
authority of 50 CFR 660.60(c) and is
exempt from review under Executive
Order 12866.

The aggregate data upon which these
actions are based are available for public
inspection by contacting Karen
Palmigiano in NMFS West Coast Region

(see FOR FURTHER INFORMATION CONTACT,
above), or view at the NMFS West Coast
Groundfish website: http://
www.westcoast.fisheries.noaa.gov/
fisheries/groundfish/index.html.
Pursuant to 5 U.S.C. 553(b), NMFS
finds good cause to waive prior public
notice and an opportunity for public
comment on this action, as notice and
comment would be impracticable and
contrary to the public interest. The
adjustments to management measures in
this document ease restrictive trip limits
fisheries in Washington, Oregon, and
California. No aspect of this action is
controversial, and changes of this nature
were anticipated in the final rule for the
2019-2020 harvest specifications and
management measures which published
on December 12, 2018 (83 FR 63970).
At its September 2019 meeting, the
Council recommended increases to the
commercial trip limits be implemented
as soon as possible so that harvesters
may be able to take advantage of these
higher limits before the end of the
calendar year. Each of the adjustments
to commercial management measures in
this rule will create more harvest
opportunity and allow fishermen to
better attain species that are currently
under attained without causing any
additional impacts to the fishery. Each
of these recommended adjustments also
rely on new catch data that were not


http://www.westcoast.fisheries.noaa.gov/fisheries/groundfish/index.html
http://www.westcoast.fisheries.noaa.gov/fisheries/groundfish/index.html
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available and thus not considered
during the 2019-2020 biennial harvest
specifications process. New catch
information through the end of the 2018
fishing year shows that attainment of
sablefish) has been below its
management points (i.e., HG, ACL, and
non-trawl allocation) in 2018 and would
likely remain below state catch targets
under status quo limits in 2019 and
2020.

These trip limit adjustments could
provide up to an additional $508-
thousand in ex-vessel revenue to
harvesters, as well as $1.04-million in
income and 16 jobs when including
benefits to communities and associated
businesses. Delaying implementation to
allow for public comment would likely
reduce the economic benefits to the
commercial fishing industry and the
businesses that rely on that industry
because it is unlikely the new
regulations would publish and could be
implemented before the end of the
calendar year. Therefore, providing a

comment period for this action could
significantly limit the economic benefits
to the fishery, and would hamper the
achievement of optimum yield from the
affected fisheries.

Therefore, the NMFS finds reason to
waive the 30-day delay in effectiveness
pursuant to 5 U.S.C. 553(d)(1) so that
this final rule may become effective
upon publication in the Federal
Register. The adjustments to
management measures in this document
affect commercial fisheries by
increasing opportunity and relieving
participants of the more restrictive trip
limits. These adjustments were
requested by the Council’s advisory
bodies, as well as members of industry
during the Council’s September 2019
meetings, and recommended
unanimously by the Council. No aspect
of this action is controversial, and
changes of this nature were anticipated
in the biennial harvest specifications
and management measures established
through a notice and comment

rulemaking for 2019-2020 (83 FR
63970).

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, and Indian
Fisheries.

Dated: October 15, 2019.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16 U.S.C.
773 et seq., and 16 U.S.C. 7001 et seq.

m 2. Table 2 (North) to part 660, subpart
E, is revised to read as follows:
BILLING CODE 3510-22-P
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TABLE 2 (NORTH) TO PART 660, SUBPART E—NON-TRAWL ROCKFISH CONSERVATION AREAS

AND TRIP LIMITS FOR LIMITED ENTRY FIXED GEAR NORTH OF 40°10' N LAT.

Table 2 (North) to Part 660, Subpart E -- Non-Trawl Rockfish Conservation Areas and Trip Limits for Limited Entry Fixed Gear

North of 40°10°N.Tat. .
Other limits and requirements apply — Read §§660.10 through 660.399 before using this table

10/14/2019

JAN-FEB | MAR-APR | MAY-JUN | JUL-AUG | SEP-OCT | NOV-DEC
Rockfish Conservation Area (RCA)"": )
1 North of 46 16' N. Iat. shoreline - 100 fm line"’
2 4616'N. lat. - 42°00' N. lat. 30 fm line” - 100 fm line"’
3 42'00'N. lat. - 4010' N. lat. 30 fm line” - 100 fm line"’

See §§660.60 and 660.230 for additional gear, trip limit and conservation area requirements and restrictions. See §§660.70-660.74 and

§§660.76-660.79 for conservation area descriptions and coordinates (including RCAs, YRCAs, CCAs, Farallon Islands, Cordell Banks, and

EFHCASs).

State trip limits and seasons may be more restrictive than Federal trip limits or seasons, particularly in waters off Oregon and California.

Minor Slope Rockfish? & Darkblotched

4 4,000 Ib/ 2 month
rockfish
5 Pacific ocean perch 1,800 Ib/ 2 months
6 Sablefish 1,700 Ib/week, not to exceed 5,100 Ib/ 2 months
7 Longspine thornyhead 10,000 Ib/ 2 months
8 Shortspine thornyhead 2,000 Ib/ 2 months | 2,500 Ib/ 2 months
9
10 Dover sole, arrowtooth flounder, N . . 5'000_ |b/"month . ) . —
11 petrale sole, English sole, starry South of 42° N. lat., yvhen f'!shlng for "other flatfish," vessels using hook-aqd«llne gear with nq more >
;g il der, Other Flatfish® than 12 hooks per line, using hooks no larger than "Number 2" hooks, which measure 0.44 in (11
14 ounder, er s mm) point to shank, and up to two 1 |b (0.45 kg) weights per line, are not subject to the RCAs. m
15 Whiting 10,000 Ib/ trip r
Minor Shelf Rockfish®, Shortbelly, &
16 Widow rockfish 200 Ib/ month m
17 Yellowtail rockfish 1,000 Ib/ month
18 Canary rockfish 300 Ib/ 2 months N
19 Yelloweye rockfish CLOSED
Minor Nearshore Rockfish, Washington! —
20 Black rockfish & Oregon =z
Black/blue/deacon rockfish
5,000 Ib/ 2 months, no more than 1,200 Ib of which may be species other than black rockfish or o
21 North of 42°00' N. lat. o -
blue/deacon rockfish
~+*
=
8,500 Ib/ 2 months, no more S~
2 42°00' N, lat. - 40°10' N, Iat than 1,200 Ib of which may be 7,000 Ib/ 2 months, no more than 1,500 Ib of which may be
-at. - -t species other than black species other than black rockfish
rockfish
23 Lingcod®
24 North of 42°00' N. lat. 2,000 Ib/ 2 months
25 4200' N. lat. - 40 10' N. lat. 1,400 Ib/2 months
26 Pacific cod 1,000 Ib/ 2 months
27 Spiny dogfish 200,000 Ib/ 2 months 150,000 I6/2 100,000 Ib/ 2 months
months
28 Longnose skate Unlimited
29 Other Fish®& Cabezon in California Unlimited
30 Oregon Cabezon/Kelp Greenling Unlimited
31 'Big skate Unlimited

1/ The Rockfish Conservation Area is an area closed to fishing by particular gear types, bounded by lines specifically defined by latitude
and longitude coordinates set out at §§ 660.71-660.74. This RCA is not defined by depth contours (with the exception of the 20-fm
depth contour boundary south of 42" N. lat.), and the boundary lines that define the RCA may close areas that are deeper or shallower
than the depth contour. Vessels that are subject to RCA restrictions may not fish in the RCA, or operate in the RCA for any purpose
other than transiting.
2/ Bocaccio, chilipepper and cowcod are included in the trip limits for Minor Shelf Rockfish and splitnose rockfish is included in the
trip limits for Minor Slope Rockfish.
3/ "Other flatfish" are defined at § 660.11 and include butter sole, curlfin sole, flathead sole, Pacific sanddab, rex sole, rock sole, and sand sole.
4/ For black rockfish north of Cape Alava (48°09.50' N. lat.), and between Destruction Is. (47°40' N. lat.) and Leadbetter Pnt. (46°38.17' N. lat.),
there is an additional limit of 100 Ib or 30 percent by weight of all fish on board, whichever is greater, per vessel, per fishing trip.
5/ The minimum size limit for lingcod is 22 inches (56 cm) total length North of 42 N. lat. and 24 inches (61 cm) total length South of 42'N. lat.
6/ "Other Fish" are defined at § 660.11 and include kelp greenling off California and leopard shark.
To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram.

m 3. Table 2 (South) to part 660, subpart
E, is revised to read as follows:
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TABLE 2 (SOUTH) TO PART 660, SUBPART E—NON-TRAWL ROCKFISH CONSERVATION AREAS

AND TRIP LIMITS FOR LIMITED ENTRY FIXED GEAR SOUTH OF 40°10’ N LAT.

Table 2 (South) to Part 660, Subpart E -- Non-Trawl Rockfish Conservation Areas and Trip Limits for Limited Entry Fixed Gear

'South of 40°10' N. lat.

Other limits and requirements apply -- Read §§660.10 through 660.399 before using this table

10/14/2019

JAN-FEB [ MAR-APR |

MAY-JUN | JUL-AUG

| SEP-OCT | NOV-DEC

Rockfish Conservation Area (RCA)":
1 4010'N. lat. - 34'27' N. lat.

2 South of 34°27' N. lat.

40 fm line"’ - 125 fm line"

75 fm line'’ - 150 fm line" (also applies around islands)

See §§660.60 and 660.230 for additional gear, trip limit and conservation area requirements and restrictions. See §§660.70-660.74 and
§§660.76-660.79 for conservation area descriptions and coordinates (including RCAs, YRCAs, CCAs, Farallon Islands, Cordell Banks, and

EFHCAS).

State trip limits and seasons may be more restrictive than Federal trip limits or seasons, particularly in waters off Oregon and California.

21
22
23
24
25
26
27

28
29

30
31
32

33

34

35

36

37

38
39
40

41
42
43

Minor Slope rockfish® & Darkblotched
rockfish

40,000 Ib/ 2 months, of which no
more than 1,375 Ib may be
blackgill rockfish

40,000 Ib/ 2 months, of which no more than 4,000 Ib may be
blackgill rockfish

Splitnose rockfish

40,000 Ib/ 2 months

Sablefish
40'10' N. lat. - 36'00' N. lat.
South of 36'00' N. lat.

1,700 Ib/week, not to exceed 5,100 Ib/ 2 months

2,000 Ib/ week

Longspine thornyhead

10,000 Ib/ 2 months

Shortspine thornyhead
4010 N. lat. - 34'27' N. lat.
South of 34'27' N. lat.

2,000 Ib/ 2 months 2,500 Ib/ 2 months

3,000 Ib/ 2 months

5,000 Ib/ month

Dover sole, arrowtooth flounder, . . . . i ‘ ) _|
petrale sole, English sole, starry South of 42 N. lat., \_/vhen ﬂ_shlng for "other flatfish," vessels using hook—ang-llne gear with no more
flounder, Other Flatfish®’ than 12 hooks per line, using hooks no larger than "Number 2" hooks, which measure 0.44 in (11 >
u ’ ! mm) point to shank, and up to two 1 Ib (0.45 kg) weights per line, are not subject to the RCAs.
Whiting 10,000 I/ trip 3]
Minor Shelf Rockfish?, Shortbelly rockfish, Widow rockfish (including Chilipepper between 4010 - 34°27" N. lat.) ~
. (- Minor shelf rockfish, shortbelly, widow rockfish, & chilipepper: 2,500 Ib/ 2 months, of which no more
4010'N. Iat. - 34 27" N. lat. than 500 Ib may be any species other than chilipepper. m
- 4,000 Ib/ 2
South of 34 27' N. lat. months CLOSED 4,000 Ib/ 2 months N
Chilipepper
40°10' N. lat. - 34°27' N. lat.| Chilipepper included under minor shelf rockfish, shortbelly and widow rockfish limits - - See above
South of 34'27' N. lat. 2,000 Ib/ 2 months, this opportunity only available seaward of the non-trawl RCA —
Canary rockfish w
4010 N. lat. - 34'27' N. lat. 300 Ib/ 2 months (o)
- 300 1Ib/ 2 -
South of 34 27' N. lat. months CLOSED 300 Ib/ 2 months
—
Yelloweye rockfish CLOSED =
Cowcod CLOSED
S
Bronzespotted rockfish CLOSED
Bocaccio
4010 N. lat. - 34'27' N. lat. 1,000 Ib/ 2 months 1,500 Ib/ 2 months
South of 34'27' N. lat. 1f1%2::;2 CLOSED 1,500 Ib/ 2 months

Minor Nearshore Rockfish, California Black rockfish, & Oregon Black/Blue/Deacon rockfish

4/ 1,200 Ib/ 2
Shallow nearshore’ months CLOSED 1,200 Ib/ 2 months
5| 1,0001b/ 2
Deeper nearshore months CLOSED 1,200 Ib/ 2 months
California Scorpionfish 1,500 16/ 2 CLOSED 1,500 Ib/ 2 months
months
200 Ib/ 2
i 6/
Lingcod months CLOSED 1,200 Ib/ 2 months
Pacific cod 1,000 Ib/ 2 months
. " 150,000 Ib/ 2
Spiny dogfish 200,000 Ib/ 2 months months 100,000 Ib/ 2 months
Longnose skate Unlimited
Other Fish”’ & Cabezon in California Unlimited
Big Skate Unlimited

1/ The Rockfish Conservation Area is an area closed to fishing by particular gear types, bounded by lines specifically defined by latitude

and longitude coordinates set out at §§ 660

.71-660.74. This RCA is not defined by depth contours (with the exception of the 20-fm

depth contour boundary south of 42° N. Iat.), and the boundary lines that define the RCA may close areas that are deeper or shallower
than the depth contour. Vessels that are subject to RCA restrictions may not fish in the RCA, or operate in the RCA for any purpose

other than transiting.

2/ POP is included in the trip limits for Minor Slope Rockfish. Blackgill rockfish have a species specific trip sub-limit within the Minor
Slope Rockfish cumulative limit. Yellowtail rockfish are included in the trip limits for Minor Shelf Rockfish. Bronzespotted rockfish

have a species specific trip limit.

3/ "Other Flatfish" are defined at § 660.11 and include butter sole, curlfin sole, flathead sole, Pacific sanddab, rex sole, rock sole, and sand sole.
4/ "Shallow Nearshore" are defined at § 660.11 under "Groundfish" (7)(i)(B)(7).
5/ "Deeper Nearshore" are defined at § 660.11 under "Groundfish" (7)(i)(B)(2).

6/ The commercial mimimum size limit for lingcod is 24 inches (61 cm) total length South of 42° N. lat.

7/ "Other Fish" are defined at § 660.11 and include kelp greenling off California and leopard shark.
To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram.

m 4. Table 3 (North) to part 660, subpart
F, is revised to read as follows:
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TABLE 3 (NORTH) TO PART 660, SUBPART F—NON-TRAWL ROCKFISH CONSERVATION

AREAS AND TRIP LIMITS FOR OPEN ACCESS GEARS NORTH OF 40°10’ N LAT.

Table 3 (North) to Part 660, Subpart F -- Non-Trawl Rockfish Conservation Areas and Trip Limits for Open Access Gears North of 4010
N. lat.

Other limits and requirements apply -- Read §§660.10 through 660.399 before using this table 10/14/2019
JAN-FEB | MAR-APR | MAY-JUN | JuL-AUG | SEP-OCT [ NOV-DEC
Rockfish Conservation Area (RCA)”:
1 North of 4616' N. lat. shoreline - 100 fm line"”
2 46'16'N. lat. - 42'00' N. lat. 30 fm line" - 100 fm line"
3 42°00'N. lat. - 40'10' N. lat. 30 fm line" - 100 fm line"’

See §§660.60, 660.330 and 660.333 for additional gear, trip limit and conservation area requirements and restrictions. See §§660.70-660.74 and
§§660.76-660.79 for conservation area descripti and coordinates (including RCAs, YRCAs, CCAs, Farallon Islands, Cordell Bank, and
EFHCASs).

State trip limits and seasons may be more restrictive than Federal trip limits or seasons, particularly in waters off Oregon and California.

Minor Slope Rockfish? &

4 500 / it
Darkblotched rockfish pounds/month
5 Pacific ocean perch 100 Ib/ month
300 Ib/ day; or one|
. . landing per week | 300 Ib/ day; or one landing per
6 Sablefish 300 Ib/ day; c:;z’;iéaezdg]iof[b\;’gi‘::rﬁ;z 1,200 Ib, not up to 1,400 Ib, not week up to 1,500 Ib, not to
’ to exceed 2,800 exceed 3,000 Ib/ 2 months
Ib/ 2 months
7 Shortpine thornyheads 50 Ib/ month _l
8 Longspine thornyheads 50 Ib/ month >
190 3,000 Ib/ month, no more than 300 Ib of which may be species other than Pacific sanddabs.
11 Dover sole, arrowtooth flounder, m
12 petrale sole, English sole, starry South of 42° N. lat., when fishing for "Other Flatfish," vessels using hook-and-line gear with no more than 12 -
13 flounder, Other Flatfish®’ hooks per line, using hooks no larger than "Number 2" hooks, which measure 0.44 in (11 mm) point to
14 shank, and up to two 1 Ib (0.45 kg) weights per line are not subject to the RCAs. m
15 Whiting 300 Ib/ month w0
. 2/
16 Minor Shelf Rockfish®, _Shortbelly 200 Ib/ month
rockfish, & Widow rockfish
17 Yellowtail rockfish 500 Ib/ month -_
18 Canary rockfish 300 Ib/ 2 months z
19 Yelloweye rockfish CLOSED (o]
20 Minor Nearshore Rockfish, Washington Black rockfish, & Oregon Black/Blue/Deacon rockfish -
. 5,000 Ib/ 2 months, no more than 1,200 Ib of which may be species other than black rockfish or blue/deacon ~
21 North of 42°00' N. Iat. b 4 =
rockfish
—

8,500 Ib/ 2 months, no more than 1,200
22 42°00' N. lat. - 40'10' N. lat. Ib of which may be species other than
black rockfish

7,000 Ib/ 2 months, no more than 1,500 Ib of which may be species
other than black rockfish

23 Lingcod®

24 North of 42°00' N. lat. 900 Ib/ month

25 4200 N. lat. - 40'10' N. lat. 600 Ib/ month

26 Pacific cod 1,000 Ib/ 2 months

27 Spiny dogfish 200,000 Ib/ 2 months 150,000 Ib/2 100,000 Ib/ 2 months
months

28 Longnose skate Unlimited

29 Big skate Unlimited

30 Other Fish® & Cabezon in California Unlimited

31 Oregon Cabezon/Kelp Greenling Unlimited
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Table 3 (North). Continued

10/14/2019

32 |SALMON TROLL (subject to RCAs when

retaining all species of groundfish, except for yellowtail rockfish and lingcod, as described below)

33 |North

Salmon trollers may retain and land up to 1 Ib of yellowtail rockfish for every 2 Ibs of salmon landed, with a cumulative
limit of 200 Ib/month, both within and outside of the RCA. This limit is within the 200 Ib per month combined limit for
minor shelf rockfish, widow rockfish and yellowtail rockfish, and not in addition to that limit. Salmon trollers may retain
and land up to 1 lingcod per 5 Chinook per trip, plus 1 lingcod per trip, up to a trip limit of 10 lingcod, on a trip where any
fishing occurs within the RCA. This limit only applies during times when lingcod retention is allowed, and is not
"CLOSED." This limit is within the per month limit for lingcod described in the table above, and not in addition to that
limit. All groundfish species are subject to the open access limits, seasons, size limits and RCA restrictions listed in the|
table abowe, unless otherwise stated here.

34 |PINK SHRIMP NON-GROUNDFISH TRAWL (not subject to RCAs)

35 [North

Effective April 1 - October 31: Groundfish: 500 Ib/day, multiplied by the number of days of the trip, not to exceed 1,500
Ib/trip.  The following sublimits also apply and are counted toward the overall 500 Ib/day and 1,500 Ib/trip groundfish limits:
lingcod 300 Ib/month (minimum 24 inch size limit); sablefish 2,000 Ib/month; canary, thornyheads and yelloweye rockfish
are PROHIBITED. All other groundfish species taken are managed under the overall 500 Ib/day and 1,500 Ib/trip
groundfish limits. Landings of these species count toward the per day and per trip groundfish limits and do not have
species-specific limits. The amount of groundfish landed may not exceed the amount of pink shrimp landed.

€ 3718vl

pJjuod (yjIoN)

1/ The Rockfish Conservation Area is an area closed to fishing by particular gear types, bounded by lines specifically defined by latitude
and longitude coordinates set out at §§ 660.71-660.74. This RCA is not defined by depth contours (with the exception of the 20-fm
depth contour boundary south of 42°N. lat.), and the boundary lines that define the RCA may close areas that are deeper or shallower
than the depth contour. Vessels that are subject to RCA restrictions may not fish in the RCA, or operate in the RCA for any purpose

other than transiting.

2/ Bocaccio, chilipepper and cowcod rockfishes are included in the trip limits for Minor Shelf Rockfish. Splitnose rockfish is included in the trip
limits for Minor Slope Rockfish.

3/ '"Other flatﬁsh" are defined at § 660.1 1and ing:lude butter sble, curlfin sole, flathead sble, Pacific sanddab, rex sole, rock sole, and sand sole.

4/ For black chkfish north of Cape‘AIavé (48"09.50‘ N. lat.), and between Destruction Is. (47°40' N. lat.) and Leadbetter Pnt. (46°38.17' N. lat.),
there is an additional limit of 100 Ibs or 30 percent by weight of all fish on board, whichever is greater, per vessel, per fishing trip.

5/ The minimum size limit for lingcod is 22 inches (56 cm) total length North of 42° N. lat. and 24 inches (61 cm) total length South of 42° N. lat.

6/ "Other fish" are defined at § 660.11 and include kelp greenling off California and leopard shark.
To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram.

m 5. Table 3 (South) to part 660, subpart
F, is revised to read as follows:
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TABLE 3 (SOUTH) TO PART 660, SUBPART F—NON-TRAWL ROCKFISH CONSERVATION AREAS AND

TRIP LIMITS FOR OPEN ACCESS GEARS SOUTH OF 40°10" N. LAT.

Table 3 (South) to Part 660, Subpart F -- Non-Trawl Rockfish Conservation Areas and Trip Limits for Open Access Gears South of 40°10"
N. lat.

Other limits and requirements apply -- Read §§660.10 through 660.399 before using this table 10/14/2019
JAN-FEB | MAR-APR [ MAY-JUN | JUL-AUG | SEP-OCT | NOV-DEC
Rockfish Conservation Area (RCA)":
1 [4010' N. lat. - 3427 N. Iat. 40 fm line" - 125 fm line"
2 [South of 3427' N. Iat. 75 fm line" - 150 fm line"(also applies around islands)

See §§660.60 and 660.230 for additional gear, trip limit and conservation area requirements and restrictions. See §§660.70-660.74 and §§660.76-
660.79 for conservation area descriptions and coordinates (including RCAs, YRCAs, CCAs, Farallon Islands, Cordell Banks, and EFHCAs).

State trip limits and seasons may be more restrictive than Federal trip limits or seasons, particularly in waters off Oregon and Califomia.

3 Minor Slope Rockfish? & 10,000 Ib/ 2 months, of which no more | 10,000 Ib/ 2 months, of which no more than 800 Ib may be blackgill
Darkblotched rockfish than 475 Ib may be blackgill rockfish rockfish
4 |Splitnose rockfish 200 Ib/ month
5 [Sablefish
300 Ib/ day; or one|
X . landing per week | 300 Ib/ day; or one landing per
6 40°10' N, Iat. - 3600 N lat. 300 Ib/ day; otr one Iaer;d;ngop:[bygek upt r:o 1,200 Ib, not up to 1,400 Ib, not week up {0 1,500 Ib, not to
0 exceed & montns toexceed 2,800 |  exceed 3,000 Ib/ 2 months
Ib/ 2 months
7 South of 36°00' N. | 300 Ib/ day, or one landing per week of up to 1,600 Ib, | 300 Ib/ day, or one landing per week of up to 1,600
outh - fat. not to exceed 3,200 Ib/ 2 months Ib, not to exceed 4,800 Ib/ 2 months —
8 Shortpine thornyheads and longspine >
thornyheads
9 4010' N. Iat. - 34°27' N. lat. CLOSED wy)
10 South of 3427' N. lat. 50 Ib/ day, no more than 1,000 Ib/ 2 months |_
|17 3,000 Ib/ month, no more than 300 Ib of which may be species other than Pacific sanddabs. m
12
3] Dover sole, arrowtooth flounder,
7 petrale sole, English sole, starry South of 42° N. lat., when fishing for "other flatfish," vessels using hook-and-line gear with no more than 12
5 flounder, Other Flatfish® hooks per line, using hooks no larger than "Number 2" hooks, which measure 0.44 in (11 mm) point to w
3 shank, and up to two 1 Ib (0.45 kg) weights per line are not subject to the RCAs.
17 |Whiting 300 Ib/ month
15 [Minor Shelf Rockfish?, Shortbelly, (7))
Widow rockfish and Chilipepper o
19 4010’ N. lat. - 3427' N. lat. 4001072 400 Ib/ 2 months c
months
7,500 Ib/ 2 CLOSED -
20 South of 3427' N. lat. ’ 1,500 Ib/ 2 months
months =5
21 |Canary rockfish 3001b/2 CLOSED 300 Ib/ 2 months -
months
22 |Yelloweye rockfish CLOSED
23 |Cowcod CLOSED
24 |Bronzespotted rockfish CLOSED
25 |Bocaccio 50016/ 2 CLOSED 500 Ib/ 2 months
months
26 |Minor Nearshore Rockfish, California Black rockfish, & Oregon Black/Blue/Deacon rockfish
1,200 Ib/ 2
4/ ’
27 | Shallow nearshore months CLOSED 1,200 Ib/ 2 months
1,000 Ib/ 2
5/ )
28| Deeper nearshore months CLOSED 1,200 Ib/ 2 months
29 |california scorpionfish 1,500 Ib/ 2 CLOSED 1,500 b/ 2 months
months
30 |Lingcod® 300 Ib/ month CLOSED 500 Ib/ month
31 |Pacific cod 1,000 Ib/ 2 months
32 |Spiny dogfish 200,000 Ib/ 2 months 150,000 o/ 2 100,000 Ib/ 2 months
months
33 [Longnose skate Unlimited
34 |Big skate Unlimited
35 |Other Fish” & Cabezon in California Unlimited
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Table 3 (South). Continued 10/14/2019
| JaNFEB | MARAPR | MAY-JUN JUL-AUG | SEP-OCT | NOV-DEC
36 RIDGEBACK PRAWN AND, SOUTH OF 38'67.50' N. LAT., CAHALIBUT AND SEA CUCUMBER NON-GROUNDFISH TRAWL —l
37 NON-GROUNDFISH TRAWL Rockfish Conservation Area (RCA) for CA Halibut, Sea Cucumber & Ridgeback Prawn: >
. . 100 fm line" - 100 fm line " -
38 ' N. lat. - ' N. lat. ot/ .1/
40°10'N.Jat. - 38'00'N. fat | "o T 100 fm line ™ - 150 fm line s0otmine” | OO0
39 38°00'N. lat. - 34°27' N. lat. 100 fm line " - 150 fm line r
40 South of 34°27' N. at. 100 fm line" - 150 fm line " along the mainland coast; shoreline - 150 fm line ™ around islands m
Groundfish: 300 Ib/trip. Species-specific limits described in the table above also apply and are counted toward the 300 Ib|  €A)

groundfish per trip limit. The amount of groundfish landed may not exceed the amount of the target species landed,
except that the amount of spiny dogfish landed may exceed the amount of target species landed. Spiny dogfish are
limited by the 300 Ib/trip overall groundfish limit. The daily trip limits for sablefish coastwide and thomyheads south of Pt.
41 Conception and the overall groundfish “per trip” limit may not be multiplied by the number of days of the trip. Vessels
participating in the Califomia halibut fishery south of 38°57.50' N. lat. are allowed to (1) land up to 100 Ib/day of groundfish
without the ratio requirement, provided that at least one Califomia halibut is landed and (2) land up to 3,000 Ib/month of
flatfish, no more than 300 Ib of which may be species other than Pacific sanddabs, sand sole, starry flounder, rock sole,
curlfin sole, or Califomia scorpionfish (California scorpionfish is also subject to the trip limits and closures in line 29).

42 PINK SHRIMP NON-GROUNDFISH TRAWL GEAR (not subject to RCAs)

Effective April 1 - October 31: Groundfish: 500 Ib/day, multiplied by the number of days of the trip, not to exceed 1,500
Ib/trip.  The following sublimits also apply and are counted toward the overall 500 Ib/day and 1,500 Ib/trip groundfish limits:
lingcod 300 Ib/ month (minimum 24 inch size limit); sablefish 2,000 Ib/ month; canary rockfish, thomyheads and
yelloweye rockfish are PROHIBITED. All other groundfish species taken are managed under the overall 500 Ib/day and
1,500 Ib/trip groundfish limits. Landings of all groundfish species count toward the per day, per trip or other species-
specific sublimits described here and the species-specific limits described in the table above do not apply. The amount off

groundfish landed may not exceed the amount of pink shrimp landed.

43 South

pjuod (Yyinog)

1/ The Rockfish Conservation Area is an area closed to fishing by particular gear types, bounded by lines specifically defined by latitude
and longitude coordinates set out at §§ 660.71-660.74. This RCA is not defined by depth contours (with the exception of the 20-fm
depth contour boundary south of 42" N. Iat.), and the boundary lines that define the RCA may close areas that are deeper or shallower
than the depth contour. Vessels that are subject to RCA restrictions may not fish in the RCA, or operate in the RCA for any purpose

other than transiting.

2/ POP is included in the trip limits for minor slope rockfish. Blackgill rockfish have a species specific trip sub-limit within the minor slope rockfish
cumulative limits. Yellowtail rockfish is included in the trip limits for minor shelf rockfish. Bronzespotted rockfish have a species specific trip

limit.

3/ "Other flatfish" are defined at § 660.11 and include butter sole, curlfin sole, flathead sole, Pacific sanddab, rex sole, rock sole, and sand sole.
4/ "Shallow Nearshore" are defined at § 660.11 under "Groundfish" (7)(i)(B)(1).
5/ "Deeper Nearshore" are defined at § 660.11 under "Groundfish" (7)(i)(B)(2).

6/ The commercial mimimum size limit for lingcod is 24 inches (61 cm) total length South of 42° N. lat.
7/ "Other fish" are defined at § 660.11 and includes kelp greenling off California and leopard shark.
To convert pounds to kilograms, divide by 2.20462, the number of pounds in one kilogram.

[FR Doc. 2019-22785 Filed 10-18-19; 8:45 am]
BILLING CODE 3510-22-C

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 180831813-9170-02]

RIN 0648—-XY028

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by Non-
American Fisheries Act Crab Vessels
Operating as Catcher Vessels Using
Pot Gear in the Western Regulatory
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by non-American
Fisheries Act (AFA) crab vessels that are
subject to sideboard limits, and
operating as catcher vessels (CVs) using
pot gear, in the Western Regulatory Area
of the Gulf of Alaska (GOA). This action
is necessary to prevent exceeding the
2019 Pacific cod sideboard limit
established for non-AFA crab vessels
that are operating as CVs using pot gear
in the Western Regulatory Area of the
GOA.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), October 16, 2019,
through 2400 hours, A.l.t., December 31,
2019.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council

under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The 2019 Pacific cod sideboard limit
established for non-AFA crab vessels,
and that are operating as CVs using pot
gear in the Western Regulatory Area of
the GOA, is 533 metric tons (mt), as
established by the final 2019 and 2020
harvest specifications for groundfish of
the GOA (84 FR 9416, March 14, 2019).

In accordance with §680.22(e)(2)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the 2019 Pacific cod
sideboard limit established for non-AFA
crab vessels that are operating as CVs
using pot gear in the Western Regulatory
Area of the GOA will soon be reached.
Therefore, the Regional Administrator is
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establishing a sideboard directed fishing
allowance of 523 mt, and is setting aside
the remaining 10 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§680.22(e)(3), the Regional
Administrator finds that this sideboard
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by non-AFA crab vessels that are
operating as CVs using pot gear in the
Western Regulatory Area of the GOA.

While this closure is effective the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the sideboard directed fishing
closure of Pacific cod for non-AFA crab
vessels that are subject to sideboard
limits, and that are operating as CVs
using pot gear in the Western Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most

recent, relevant data only became
available as of October 15, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 680.22
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 16, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-22856 Filed 10-16—-19; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018—-0994; Product
Identifier 2017-SW-002—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2017-14-05 for Airbus Helicopters
Model SA330] helicopters. AD 2017—
14-05 requires replacing certain right-
hand (RH) hydraulic pumps and is
prompted by reports of broken screws
that attach the cover of the hydraulic
pump. This proposed AD would
continue to require the same actions as
AD 2017-14-05 but would also require
replacing the left-hand (LH) hydraulic
pump. The actions of this proposed AD
are intended to address an unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by December 20,
2019.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0994; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the European Aviation Safety
Agency (EASA) AD, the economic
evaluation, any comments received and
other information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

For service information identified in
this proposed rule, contact Airbus
Helicopters, 2701 N Forum Drive, Grand
Prairie, TX 75052; telephone (972) 641—
0000 or (800) 232-0323; fax (972) 641—
3775; or at http://
www.helicopters.airbus.com/website/
en/ref/Technical-Support_73.html. You
may review this referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177.

FOR FURTHER INFORMATION CONTACT: Matt
Fuller, Senior Aviation Safety Engineer,
Safety Management Section, Rotorcraft
Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222-5110; email
matthew.fuller@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to participate in
this rulemaking by submitting written
comments, data, or views. The FAA also
invites comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments received, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider

all comments received on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The FAA may change
this proposal in light of the comments
received.

Discussion

The FAA issued a final rule; request
for comment to AD 2017-14-05,
Amendment 39-18949 (82 FR 31899,
July 11, 2017) (“AD 2017-14-05") for
Airbus Helicopters Model SA330]
helicopters with a LH and RH hydraulic
pump part number (P/N)
FR65WEO2005-175A with a serial
number 4108, 4141, 4177, 4227, 4241,
4284, 4377, 4422, 4570, 4573, 4574,
4641, 4649, 4668, 4766, 4802, 4821,
4831, 4837, 4888, 4896, 4946, 4985,
5023, 5071, 5304, 5366, 5376, 5409,
5442, 5486, 5599, 5630, 94075/01, or
94048/01 installed. AD 2017-14-05
requires replacing the RH hydraulic
pump within 15 hours time-in-service.

AD 2017-14-05 was prompted by
EASA Emergency AD No. 2016-264-E,
dated December 22, 2016 (EASA AD
2016-264-E), issued by EASA, to
correct an unsafe condition for Airbus
Helicopters Model SA330] helicopters.
EASA advises of reports of broken
screws that attach the cover of the
hydraulic pump. A subsequent
investigation revealed that hydrogen
was introduced into a batch of screws
delivered between July 1, 2015, and
November 1, 2016, causing the screws to
become brittle and lack sufficient
strength. These screws were installed in
a batch of hydraulic pumps, P/N
FR65WEQ2005-175A, identified by
certain serial numbers, EASA advises.
As aresult, the EASA AD requires
replacing the hydraulic pumps.

The actions of AD 2017-14-05 were
intended to prevent failure of a cover
bolt and loss of fluid from the hydraulic
pump, resulting in loss of the hydraulic
system and subsequent loss of
helicopter control.

This NPRM would retain the
requirements of AD 2017-14-05 but
would also require replacing the LH
hydraulic pump within 110 hours TIS.
Because this proposed action would
have a longer compliance time, the FAA
is providing the public an opportunity
to comment.


http://www.helicopters.airbus.com/website/en/ref/Technical-Support_73.html
http://www.helicopters.airbus.com/website/en/ref/Technical-Support_73.html
http://www.helicopters.airbus.com/website/en/ref/Technical-Support_73.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:matthew.fuller@faa.gov
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Comments

After AD 2017-14—05 was published,
the FAA received two comments from
Airbus Helicopters.

Airbus Helicopters requested that the
FAA clarify the requirement in AD
2017-14-05 to only replace the RH
hydraulic pump, when EASA AD 2016—
0264—-E requires replacing both the RH
and LH hydraulic pumps.

The FAA agrees that the LH hydraulic
pump also needs to be replaced. AD
2017—14-05 was issued as a final rule;
request for comments and was effective
in less than 30 days because it required
replacing the RH hydraulic pump
within a short time period. When the
FAA issued AD 2017-14-05, the FAA
explained that the compliance time for
replacing the LH hydraulic pump
allowed enough time to provide notice
and opportunity for prior public
comment. This proposed AD would
require replacing both the RH and LH
hydraulic pumps.

Airbus Helicopters also requested that
the FAA clarify whether the pumps
listed in the Applicability of AD 2017-
14-05 by P/N and serial number are
serviceable because EASA AD 2016-
264-E allows those pumps to be
installed if repaired in accordance with
Mechanics Alert Service Bulletin No.
NM/INGE/16-140, Revision 0, dated
December 22, 2016 (Nexter ASB).

Airbus Helicopters is correct that the
pumps listed by P/N and serial number
in the Applicability section of AD 2017—
14-05 are not serviceable. Paragraph
(e)(2) of AD 2017—-14-05 prohibits
installing those pumps on any
helicopter. One of the instructions in
the Nexter ASB is to re-identify the
pump by adding a “V’* after the serial
number. If a pump has been repaired in
accordance with the Nexter ASB, this
AD will not apply because the pump
will have a serial number that is not
listed in the Applicability section of this
AD.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA of the unsafe condition described
in its AD. The FAA is proposing this AD
after evaluating all known relevant
information and determined that an
unsafe condition is likely to exist or
develop on other products of the same
type design.

Related Service Information

The FAA reviewed Airbus Helicopters
Emergency Alert Service Bulletin No.

SA330-29.12, Revision 0, dated
December 22, 2016 (Airbus EASB), for
Model SA330] helicopters and military
model SA330L, SA330Jm, SA330S1,
and SA330Sm helicopters. The Airbus
EASB specifies removing Nexter
Mechanics hydraulic pumps P/N
FR65WEO2005-175A with certain serial
numbers. If both the RH and LH
hydraulic pumps have an affected P/N
and serial number, the Airbus EASB
specifies replacing the RH hydraulic
pump before further flight and the LH
hydraulic pump within 110 flying hours
or 6 months. If only one hydraulic
pump has an affected P/N and serial
number, the Airbus EASB specifies
replacing it within 110 flying hours or

6 months. The Airbus EASB also
specifies that, for 6 months after receipt
of the Airbus EASB, before installing an
affected hydraulic pump it must be
“returned to conformity” by complying
with Nexter ASB. After 6 months or 110
flying hours, whichever occurs first, the
Airbus ASB states the affected hydraulic
pumps are unfit for flight.

Proposed AD Requirements

This proposed AD would require
replacing the RH hydraulic pump
within 15 hours TIS and replacing the
LH hydraulic pump within 110 hours
TIS. This proposed AD would also
prohibit installation of an affected
hydraulic pump on any helicopter.

Costs of Compliance

The FAA estimates that this AD
would affect 24 helicopters and that
labor costs average $85 per work-hour.
Based on these estimates, the FAA
expects that replacing two hydraulic
pumps would require 4 work-hours and
parts cost $5,000 for a total cost of
$5,340 per helicopter and $128,160 for
the U.S. fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an

unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA prepared an economic
evaluation of the estimated costs to
comply with this proposed AD and
placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2017-14-05, Amendment 39-18949 (82
FR 31899, July 11, 2017), and adding the
following new AD:

Airbus Helicopters: Docket No. FAA-2018—
0994; Product Identifier 2017-SW—-002—
AD.

(a) Applicability

This AD applies to Airbus Helicopters
Model SA330] helicopters, certificated in any
category, with a left-hand (LH) and a right-
hand (RH) hydraulic pump part number
FR65WEO2005-175A with a serial number
4108, 4141, 4177, 4227, 4241, 4284, 4377,
4422,4570, 4573, 4574, 4641, 4649, 4668,
4766, 4802, 4821, 4831, 4837, 4888, 4896,
4946, 4985, 5023, 5071, 5304, 5366, 5376,
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5409, 5442, 5486, 5599, 5630, 94075/01, or
94048/01 installed.

(b) Unsafe Condition

This AD defines the unsafe condition as
failure of a screw attaching the hydraulic
pump cover. This condition could result in
failure of a cover bolt and loss of fluid from
the hydraulic pump, resulting in loss of the
hydraulic system and subsequent loss of
helicopter control.

(c) Affected ADs

This AD replaces AD 2017-14-05,
Amendment 39-18949 (82 FR 31899, July 11,
2017) (AD 2017-14-05).

(d) Comments Due Date

The FAA must receive comments by
December 20, 2019.

(e) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(f) Required Actions

(1) Within 15 hours time-in-service (TIS)
from July 26, 2017 (the effective date of AD
2017-14-05), replace the RH hydraulic pump
with an airworthy hydraulic pump that is not
listed in paragraph (a) of this AD.

(2) Within 110 hours TIS from the effective
date of this AD, replace the LH hydraulic
pump with an airworthy hydraulic pump
that is not listed in paragraph (a) of this AD.

(3) After the effective date of this AD, do
not install on any helicopter a hydraulic
pump that is listed in paragraph (a) of this
AD.

(g) Special Flight Permits
Special flight permits are prohibited.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Section, Rotorcraft Standards Branch, FAA,
may approve AMOCs for this AD. Send your
proposal to: Matt Fuller, Senior Aviation
Safety Engineer, Safety Management Section,
Rotorcraft Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222-5110; email 9-ASW-
FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(i) Additional Information

(1) Airbus Helicopters Emergency Alert
Service Bulletin No. SA330-29.12, Revision
0, dated December 22, 2016, and Nexter
Mechanics Alert Service Bulletin No. NM/
INGE/16-140, Revision 0, dated December
22, 2016, which are not incorporated by
reference, contain additional information
about the subject of this AD. For service
information identified in this AD, contact
Airbus Helicopters, 2701 N Forum Drive,

Grand Prairie, TX 75052; telephone (972)
641-0000 or (800) 232-0323; fax (972) 641—
3775; or at http://
www.helicopters.airbus.com/website/en/ref/
Technical-Support_73.html. You may review
a copy of the service information at the FAA,
Office of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy., Room 6N—
321, Fort Worth, TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA)
No. 2016—0264—-E, dated December 22, 2016.
You may view the EASA AD on the internet
at http://www.regulations.gov in the AD
Docket.

(j) Subject

Joint Aircraft Service Component (JASC)
Code: 2913, Hydraulic Pump (Electric/
Engine) Main.

Issued in Fort Worth, Texas, on September
10, 2019.

Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2019-22815 Filed 10-18—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF EDUCATION

34 CFR Part 300
[Docket ID ED-2019-OSERS-0111]

Assistance to States for the Education
of Children With Disabilities

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Notice of proposed
interpretation.

SUMMARY: The Individuals with
Disabilities Education Act (IDEA)
established the National Instructional
Materials Access Center (NIMAC) in
2004 to assist State educational agencies
(SEAs) and local educational agencies
(LEASs) to produce accessible
instructional materials for students with
print disabilities. The U.S. Department
of Education (Department) issues this
notice of proposed interpretation to
clarify the definition of “print
instructional materials” in section
674(e)(3)(C) of IDEA to include digital
instructional materials. This means that
the NIMAC would accept digital
instructional materials.

DATES: We must receive your comments
on or before November 20, 2019.
ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments submitted by fax or by email
or those submitted after the comment
period. To ensure that we do not receive
duplicate copies, please submit your

comments only once. In addition, please
include the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “How to use
Regulations.gov.”

e Postal Mail, Commercial Delivery,
or Hand Delivery: If you mail or deliver
your comments about this proposed
interpretation, address them to Tara
Courchaine, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 5054E, Potomac Center Plaza,
Washington, DC 20202—-5076.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT: Tara
Courchaine, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 5054E, Potomac Center Plaza,
Washington, DC 20202-5076.
Telephone: (202) 245-6462. Email:
Tara.Courchaine@ed.gov.

SUPPLEMENTARY INFORMATION:

Invitation to Comment:

We invite you to submit comments on
this notice of proposed interpretation.
See ADDRESSES for instructions on how
to submit comments.

During and after the comment period,
you may inspect all public comments
about this proposed interpretation by
accessing Regulations.gov. You may also
inspect the comments in person in
Room 3W104, 400 Maryland Avenue
SW, Washington, DC, between the hours
of 8:30 a.m. and 4:00 p.m., Eastern time,
Monday through Friday of each week
except Federal holidays. If you want to
schedule time to inspect comments,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT.

Assistance to Individuals with
Disabilities in Reviewing the Record: On
request, we will provide an appropriate
accommodation or auxiliary aid to an
individual with a disability who needs
assistance to review the comments or
other documents in the public record for
this document. If you want to schedule
an appointment for this type of aid,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT.


http://www.helicopters.airbus.com/website/en/ref/Technical-Support_73.html
http://www.helicopters.airbus.com/website/en/ref/Technical-Support_73.html
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Background

The NIMAC was established under
IDEA in 2004 to assist SEAs and LEAs
in the production of accessible
instructional materials for students with
print disabilities. While discussing
proposed changes to IDEA in the Senate,
Senator Dodd, a co-sponsor of the bill,
commented on the reason for
establishing NIMAC stating “. . . these
important provisions will greatly aid
blind and print disabled students by
ensuring they receive their textbooks
and other instructional materials in the
formats they require, such as Braille, at
the same time as their sighted peers.”
108 Cong. Rec. S11, 656 (April 29,
2003). Similarly, the House report notes
that, ““. . . the provision is intended to
provide students who are blind or have
other print disabilities with more timely
access to instructional materials used in
elementary and secondary schools.”
H.R. Rep. No. 108-77, at 98 (April 29,
2003). Within the legislation, the scope
and duties of the NIMAC as the
searchable online national file
repository of K-12 print textbooks in the
XML-based National Instructional
Materials Accessibility Standard
(NIMAS) format are clearly defined, as
are the key definitions framing its
operations.

These duties are:

1. To receive and maintain a catalog
of print instructional materials prepared
in the NIMAS, as established by the
Secretary, made available to such center
by the textbook publishing industry,
SEAs, and LEAs.

2. To provide access to print
instructional materials, including
textbooks, in accessible media, free of
charge, to blind or other persons with
print disabilities in elementary schools
and secondary schools, in accordance
with such terms and procedures as the
NIMAC may prescribe.

3. To develop, adopt, and publish
procedures to protect against copyright
infringement, with respect to the print
instructional materials provided in
sections 612(a)(23) and 613(a)(6) of
IDEA. (34 CFR 300.172(e)(1)(ii); 20
U.S.C. 1474(e)(2)(A), (B), (G))

Under section 674(e)(3)(C) of IDEA,
the term “print instructional materials”
means ‘“‘printed textbooks and related
printed core materials that are written
and published primarily for use in
elementary school and secondary school
instruction and are required by a State
educational agency or local educational
agency for use by students in the
classroom.” During the 15 years since
the NIMAS was created by Federal
statute, the use of digital educational

materials ! as a core component of
elementary and secondary curriculum
has grown significantly. Currently, the
majority of States have digital learning
plans and digital learning standards. In
addition, State leaders have
demonstrated a commitment to digital
learning and the use of digital materials
and to support personalized learning
that meets the needs of all students.2 In
fact, in 2014 Florida developed a five-
year plan that requires all schools to
move to digital classrooms.? In a recent
United States survey, 75 percent of
classroom teachers expected digital
content to replace traditional print
textbooks by 2026.4

Currently, IDEA does not specifically
address the inclusion or use of digital
instructional materials, which were not
as common when the law was originally
enacted. At this time NIMAC does not
accept digital instructional materials.
This exclusion of digital materials
unnecessarily and inappropriately
limits access to such materials for
students who are blind or visually
impaired. The exclusion of digital
instructional materials from the NIMAC
also forces teachers to retrofit materials
or provide alternate materials that are
not equivalent to those available to
peers without disabilities. Additionally,
these retrofitted materials may not be
provided to students in a timely manner
or are of inconsistent quality.
Consequently, students who are blind or
visually impaired are potentially denied
equal educational opportunity,
comparable access to materials, and
access to information in a timely
manner by excluding digital
instructional materials from the
definition of print instructional
materials. This is especially true for
students in Pre-K-3, who require
embossed braille to ensure a solid
foundation in early literacy, as well as
for older students who use braille
(embossed or digital) to access academic
content.

Digitally formatted materials
accompanied by technology have the
potential to facilitate learning for all

1For the purpose of this notice of interpretation,

the Department views “digital educational
materials” as ““digital instructional materials.”

2 State Educational Technology Directors
Association (SETDA). (2019). State K12
Instructional Materials Leadership Trends
Snapshot. See https://www.setda.org/master/wp-
content/uploads/2019/03/DMAPS_snapshot_
3.26.19.pdf.

3 Florida’s Digital Classrooms Program. See http://
www.fldoe.org/core/fileparse.php/5658/urlt/
0097843-fdoedigitalclassroomsplan.pdf.

4Harpur, Paul. (2017). Discrimination, copyright
and equality: Opening the e-book for the print
disabled. Retrieved from https://ssrn.com/
abstract=2977629.

students. However, such materials will
benefit students who are blind, visually
impaired, or have other print disabilities
only if they are available in accessible
formats.5

Proposed Interpretation

Given the purpose of NIMAGC, the
trend toward digital instructional
materials and resources, and the silence
of the statute on the acceptance of
digital files, the Department proposes to
interpret the phrase ‘“printed textbooks
and related printed core materials”
referred to in the definition of “print
instructional materials” in section
674(e)(3)(C) of IDEA to include digital
instructional materials that comply with
NIMAS, because that is the primary
medium through which many textbooks
and core materials are now printed. The
Department considers digital materials
submitted to NIMAC to be in digital
print format, which falls under the
larger category of “print” and is
consistent with the statutory language of
section 674(e)(3)(C) of IDEA. The
Department believes this interpretation
to be aligned with the purpose of the
statute, which is to provide timely
instructional materials to students who
are blind or have other print disabilities.
Therefore, under this interpretation,
NIMAC would be able to accept digital
instructional materials submitted in a
valid XML-based NIMAS format.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or portable document format (PDF).
To use PDF you must have Adobe
Acrobat Reader, which is available free
at the site.

You may also access documents of the
Department published in the Federal
Register by using the article

search feature at
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to

5Harpur, Paul. (2017). Discrimination, copyright
and equality: Opening the e-book for the print
disabled. Retrieved from https://ssrn.com/
abstract=2977629.
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documents published by the
Department.

Johnny W. Collett,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 2019-22888 Filed 10-18-19; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2019-0556; FRL-10001-
23—-Region 9]

Air Plan Approval; California; San
Diego Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the San Diego Air Pollution
Control District (SDAPCD) portion of
the California State Implementation
Plan (SIP). This revision concerns
emissions of volatile organic
compounds (VOC) from Adhesive
Material Application Operations. We are
proposing to approve a local rule to
regulate these emission sources under
the Clean Air Act (CAA or the Act). We

are taking comments on this proposal
and plan to follow with a final action.
DATES: Any comments must arrive by
November 20, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2019-0556 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on

TABLE 1—SUBMITTED RULE

making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 947-4125 or by
email at vineyard.christine@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

I. The State’s Submittal
A. What rule did the State submit?
B. Are there other versions of this rule?
C. What is the purpose of the submitted
rule?
II. The EPA’s Evaluation and Action
A. How is the EPA evaluating the rule?
B. Does the rule meet the evaluation
criteria?
C. EPA’s Recommendations to Further
Improve the Rule
D. Public Comment and Proposed Action
III. Incorporation by Reference
IV. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What rule did the State submit?

Table 1 lists the rule addressed by this
proposal with the dates that it was
adopted by the local air agency and
submitted to the EPA by the California
Air Resource Board.

IEINT] 9

us

Local agency Rule #

Rule title

Amended Submitted

SDAPCD 67.21

Adhesive Material Application Operations

05/14/08 08/09/17

On February 9, 2018, the submittal for
SDAPCD Rule 67.21 was deemed by
operation of law to meet the
completeness criteria in 40 CFR part 51
Appendix V, which must be met before
formal EPA review.

B. Are there other versions of this rule?

There are no previous versions of
Rule 67.21 in the SIP.

C. What is the purpose of the submitted
rule?

Emissions of VOCs help produce
ground-level ozone, or smog, and
particulate matter, which harm human
health and the environment. Sections
110(a) and 182(b)(2) of the CAA require
states to submit regulations that control
VOC emissions. Rule 67.21 establishes
VOC content limits and workplace
standards from the application of
adhesives, sealants, and adhesive and
sealant primers. It also contains related
recordkeeping, reporting, and

monitoring requirements. The EPA’s
technical support document (TSD) has
more information about this rule.

II. The EPA’s Evaluation and Action

A. How is the EPA evaluating the rule?

Rules in the SIP must be enforceable
(see CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater
emissions reductions (see CAA section
193).

Generally, SIP rules must require
Reasonably Available Control
Technology (RACT) for each category of
sources covered by a Control
Techniques Guidelines (CTG) document
as well as each major source of VOCs in
ozone nonattainment areas classified as
Moderate or above (see CAA section

182(b)(2)). The SDAPCD regulates an
ozone nonattainment area classified as
Moderate for the 2008 8-hour ozone
National Ambient Air Quality Standard
40 CFR 81.305. Therefore, this rule must
implement RACT.

Guidance and policy documents that
we used to evaluate enforceability,
revision/relaxation and rule stringency
requirements for the applicable criteria
pollutant includes the following:

1. “State Implementation Plans; General
Preamble for the Implementation of Title I of
the Clean Air Act Amendments of 1990,” 57
FR 13498 (Apl‘il 16, 1992); 57 FR 18070
(April 28, 1992).

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations,”
EPA, May 25, 1988 (the Bluebook, revised
January 11, 1990).

3. “Guidance Document for Correcting
Common VOC & Other Rule Deficiencies,”
EPA Region 9, August 21, 2001 (the Little
Bluebook).

4. “Control Techniques Guidelines for
Miscellaneous Industrial Adhesives,” EPA—
453/R—08-005, September 2008. (http://


https://www.epa.gov/dockets/commenting-epa-dockets
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www.epa.gov/ozonepollution/SIPToolkit/
ctgs.html)

B. Does the rule meet the evaluation
criteria?

This rule is consistent with CAA
requirements and relevant guidance
regarding enforceability, RACT, and SIP
revisions. The TSD has more
information on our evaluation.

C. EPA’s Recommendations to Further
Improve the Rule

The TSD also includes
recommendations for the next time the
SDAPCD modifies the rule.

D. Public Comment and Proposed
Action

As authorized in section 110(k)(3) of
the Act, the EPA proposes to fully
approve the submitted rule because it
fulfills all relevant requirements. We
will accept comments from the public
on this proposal until November 20,
2019. If we take final action to approve
the submitted rule, our final action will
incorporate this rule into the federally-
enforceable SIP.

III. Incorporation by Reference

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
the SDAPCD rule described in Table 1
of this preamble. The EPA has made,
and will continue to make, these
materials available through https://
www.regulations.gov and at the EPA
Region IX Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely proposes to approve state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: October 4, 2019.
Deborah Jordan,
Acting Regional Administrator, Region IX.
[FR Doc. 2019-22912 Filed 10-18-19; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 22 and 52

[FAR Case 2019-002; Docket No. FAR—
2019-0004, Sequence No. 1]

RIN 9000-AN85

Federal Acquisition Regulation:
Recreational Services on Federal
Lands

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement a Department of Labor (DOL)
rule, which exempts certain contracts
for seasonal recreational services or
seasonal recreational equipment rental
for the general public on Federal lands
from an Executive Order minimum
wage.

DATES: Interested parties should submit
written comments to the Regulatory
Secretariat Division at one of the
addresses shown below on or before
December 20, 2019 to be considered in
the formation of the final rule.
ADDRESSES: Submit comments in
response to FAR Case 2019-002 by any
of the following methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “FAR Case 2019-002".
Select the link “Comment Now” that
corresponds with “FAR Case 2019—
002”. Follow the instructions provided
on the screen. Please include your
name, company name (if any), and
“FAR Case 2019-002" on your attached
document.

e Mail: General Services
Administration, Regulatory Secretariat
Division (MVCB), ATTN: Lois Mandell,
1800 F Street NW, 2nd Floor,
Washington, DC 20405.

Instructions: Please submit comments
only and cite “FAR Case 2019-002” in
all correspondence related to this case.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check www.regulations.gov,


http://www.epa.gov/ozonepollution/SIPToolkit/ctgs.html
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approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT: Mr.
Kevin Funk, Procurement Analyst, at
202-357-5805 or kevin.funk@gsa.gov
for clarification of content. For
information pertaining to status or
publication schedules, contact the
Regulatory Secretariat Division at 202—
501-4755. Please cite “FAR Case 2019—
002.”

SUPPLEMENTARY INFORMATION:

I. Background

DoD, GSA, and NASA are proposing
to amend the FAR to implement a DOL
rule published in the Federal Register at
83 FR 48537 on September 26, 2018.
The DOL rule implemented Executive
Order (E.O.) 13838, Exemption From
Executive Order 13658 for Recreational
Services on Federal Lands (May 25,
2018, published June 1, 2018, 83 FR
25341), which exempted certain
contracts and contract-like instruments
from the requirements of E.O. 13658,
Establishing a Minimum Wage for
Contractors. E.O. 13658 raised the
hourly minimum wage paid to workers
performing on or in connection with
covered Federal contracts to: (i) $10.10
per hour, beginning January 1, 2015;
and (ii) beginning January 1, 2016, and
annually thereafter, an amount
determined by the Secretary of Labor in
accordance with the E.O. As of January
1, 2019, E.O. 13658 raised minimum
wage to $10.60 per hour (83 FR 44906).

E.O. 13838 exempts contracts or
contract-like instruments entered into
with the Federal Government in
connection with seasonal recreational
services or seasonal recreational
equipment rental for the general public
on Federal lands from the requirements
of E.O. 13658; lodging and food services
are not exempted.

The purpose of this rule is to make a
conforming change in the FAR. This
proposed rule implements E.O. 13838
by amending FAR 22.1903(b)(2) and
FAR clause 52.222-55(c)(2) to conform
to the DOL rule by adding seasonal
recreational services or seasonal
recreational equipment rental for the
general public on Federal lands to the
list of exemptions.

II. Discussion and Analysis

This rule proposes to amend the FAR
to be consistent with the DOL final rule
as follows:

e Adds a definition of ‘“‘seasonal
recreational services” at FAR 22.1901
and 52.222-55, Minimum Wages Under
Executive Order 13658.

¢ Adds seasonal recreational services
or seasonal equipment rental for the
general public on Federal lands to the
list of exceptions from the policies and
procedures to implement E.O. 13658
and DOL’s implementing regulations at
FAR 22.1903 and 52.222-55. Lodging
and food services are not exempted.

¢ Makes conforming changes at
52.212-5, 52.213—4, and 52.244—-6.

ITI. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold (SAT) and for Commercial
Items, Including Commercially
Available Off-the-Shelf (COTS) Items

This proposed rule does not add any
new provisions or clauses. The rule
does not change the applicability of
existing provisions or clauses to
contracts at or below the SAT and
contracts for the acquisition of
commercial items, including COTS
items. The FAR clause at 52.222-55,
Minimum Wages Under Executive
Order 13658, is prescribed for use in
contracts valued at or below the SAT
and for the acquisition of commercial
items. Under this rule, acquisitions
below the SAT or for commercial items
involving seasonal recreational services
or seasonal recreational equipment
rental for the general public on Federal
lands would be exempt from FAR clause
52.222-55. Lodging and food services
are not exempted.

IV. Executive Orders 12866 and 13563

E.O.s 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule is not a significant
regulatory action, and therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

V. Executive Order 13371

This rule is not subject to E.O. 13771,
Reducing Regulation and Controlling
Regulatory Costs, because the rule is not
a significant regulatory action under
E.O. 12866.

VI. Regulatory Flexibility Act

DoD, GSA, and NASA do not expect
this rule to have a significant economic
impact on a substantial number of small

entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. However, an Initial Regulatory
Flexibility Analysis (IRFA) has been
performed and is summarized as
follows:

This action is necessary to implement a
DOL rule dated September 26, 2018, which
implemented E.O. 13838, Exemption from
Executive Order 13658 for Recreational
Services on Federal Lands (May 25, 2018,
published June 1, 2018, 83 FR 25341). E.O.
13658 made contracts or contract-like
instruments entered into with the Federal
Government in connection with seasonal
recreational services or seasonal recreational
equipment rental for the general public on
Federal lands exempt from the minimum
wage requirements under E.O. 13658, dated
February 12, 2014; lodging and food services
are not exempted.

The objective of this rule is to make a
conforming change in the FAR to conform to
the DOL rule to implement E.O. 13838, dated
September 26, 2018. This rule simply
provides a conforming amendment to FAR
22.1903(b)(2)(iii) and FAR clause 52.222—
55(c)(2)(ii) to conform to the DOL rule by
adding seasonal recreational services or
seasonal recreational equipment rental for
the general public on Federal lands to the list
of exemptions. Lodging and food services are
not exempted. This action is limited to
implementing E.O. 13838 by inserting into
the FAR the language that E.O. 13838
inserted into E.O. 13658. The legal basis for
these changes is E.O. 13838.

This rule is not expected to have a
significant economic impact on a substantial
number of small entities within the meaning
of the Regulatory Flexibility Act, 5 U.S.C.
601, et seq., because the rule only applies to
contracts for seasonal recreational services or
seasonal recreational equipment rental.
Lodging and food services are not exempted.
On average for fiscal years 2016-2018, there
were 229 awards reported on an annual basis
in the Federal Procurement Data System
(FPDS) for seasonal recreational services and
seasonal recreational equipment rental, of
which 153 were awarded to small business
entities. The FPDS data could not isolate
which of the awards were for services or
rentals on Federal lands, so the average
number of awards for seasonal recreational
services or seasonal recreational equipment
rental to the general public on Federal lands
could be even lower. Furthermore, this rule
is expected to have a beneficial impact on
small businesses as it relaxes the burden on
small businesses.

There are no reporting, recordkeeping, or
other compliance requirements in this rule.

The rule does not duplicate, overlap, or
conflict with any other Federal rules. DoD,
GSA, and NASA were unable to identify any
alternatives to the rule that would reduce the
impact on small entities and still meet the
requirements of the DOL rule.

The Regulatory Secretariat Division
has submitted a copy of the IRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy of the
IRFA may be obtained from the
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Regulatory Secretariat Division. DoD,
GSA, and NASA invite comments from
small business concerns and other
interested parties on the expected
impact of this rule on small entities.

DoD, GSA, and NASA will also
consider comments from small entities
concerning the existing regulations in
subparts affected by the rule in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 5 U.S.C 610
(FAR Case 2019-002), in
correspondence.

VII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 22 and
52

Government procurement.

William F. Clark,

Director, Office of Government-wide

Acquisition Policy, Office of Acquisition

Policy, Office of Government-wide Policy.
Therefore, DoD, GSA, and NASA are

proposing to amend 48 CFR parts 22,

and 52 as set forth below:

m 1. The authority citation for 48 CFR

parts 22, and 52 continues to read as

follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

PART 22—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

m 2. Amend section 22.1901 by revising
the heading and adding in alphabetical
order the definition ‘““Seasonal
recreational services” to read as follows:

22.1901 Definitions.

Seasonal recreational services, as
used in this subpart, means services that
include river running, hunting, fishing,
horseback riding, camping,
mountaineering activities, recreational
ski services, and youth camps.
* * * * *
m 3. Amend section 22.1903 by—
m a. In paragraph (b)(2)(ii)(C), removing
the period and adding “‘; or” in its place;
and
m b. Adding paragraph (b)(2)(iii).

The addition reads as follows:

22.1903 Applicability.

* * * * *

(b) * % %

(2) N

(iii) Seasonal recreational services or
seasonal recreational equipment rental
for the general public on Federal lands,
except for lodging and food services
associated with seasonal recreational
services, in accordance with Executive
Order 13838, Exemption from Executive
Order 13658 for Recreational Services
on Federal Lands (83 FR 25341, June 1,
2018), as implemented by the U.S.
Department of Labor regulations at 29
CFR 10.4(g).

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

m 4. Amend section 52.212-5 by—

m a. Revising the date of the clause;

m b. Removing from paragraph (c)(8)

“(DEC 2015)” and adding “([DATE])” in

its place;

m c. Removing from paragraph

(e)(1)(xviii) “(DEC 2015)” and adding

“([DATE])” in its place;

m d. Revising the date of Alternate II;

and

m e. Removing from paragraph

(e)(1)(1)(P) of Alternate II “(DEC 2015)”

and adding “([DATE])” in its place.
The revisions read as follows:

52.212-5 Contract Terms and Conditions
Required To Implement Statutes or
Executive Orders—Commercial Items.

* * * * *

Contract Terms and Conditions
Required To Implement Statutes or
Executive Orders—Commercial Items

([DATE])
Alternate II (DATE]). * * *
* * * * *

m 5. Amend section 52.213—4 by—
m a. Revising the date of the clause;
m b. Removing from paragraph
(a)(2)(viii) “(AUG 2019)” and adding
“([DATE])” in its place; and
m c. Removing from paragraph (b)(1)(ix)
“(DEC 2015)” and adding