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Presidential Documents

Title 3—

The President

Executive Order 13890 of October 3, 2019

Protecting and Improving Medicare for Our Nation’s Seniors

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Purpose. The proposed Medicare for All Act of 2019, as introduced
in the Senate (“Medicare for All”) would destroy our current Medicare
program, which enables our Nation’s seniors and other vulnerable Americans
to receive affordable, high-quality care from providers of their choice. Rather
than upend Medicare as we know it, my Administration will protect and
improve it.

America’s seniors are overwhelmingly satisfied with their Medicare coverage.
The vast majority of seniors believe that the program delivers high-quality
health outcomes. Medicare empowers seniors to choose their own providers
and the type of health insurance that works best for them, whether it
is fee-for-service (FFS) Medicare, in which the Federal Government pays
for covered services, or Medicare Advantage (MA), in which Medicare dollars
are used to purchase qualified private health insurance. ‘“Medicare for All”
would take away the choices currently available within Medicare and cen-
tralize even more power in Washington, harming seniors and other Medicare
beneficiaries. Throughout their lives, workers and their employers have con-
tributed their own money to the Medicare Trust Fund. It would be a mistake
to eliminate Americans’ healthcare choices and to force them into a new
system that is effectively a Government takeover of their healthcare.

“Medicare for All” would not only hurt America’s seniors, it would also
eliminate health choices for all Americans. Instead of picking the health
insurance that best meets their needs, Americans would generally be subject
to a single, Government-run system. Private insurance for traditional health
services, upon which millions of Americans depend, would be prohibited.
States would be hindered from offering the types of insurance that work
best for their citizens. The Secretary of Health and Human Services (Sec-
retary) would have the authority to control and approve health expenditures;
such a system could create, among other problems, delays for patients in
receiving needed care. To pay for this system, the Federal Government
would compel Americans to pay more in taxes. No one—neither seniors
nor any American—would have the same options to choose their health
coverage as they do now.

Instead of ending the current Medicare program and eliminating health
choices for all Americans, my Administration will continue to protect and
improve Medicare by building on those aspects of the program that work
well, including the market-based approaches in the current system. The
MA component, for example, delivers efficient and value-based care through
choice and private competition, and has improved aspects of the Medicare
program that previously failed seniors. The Medicare program shall adopt
and implement those market-based recommendations developed pursuant
to Executive Order 13813 of October 12, 2017 (Promoting Healthcare Choice
and Competition Across the United States), and published in my Administra-
tion’s report on ‘“Reforming America’s Healthcare System Through Choice
and Competition.” Doing so would help empower patients to select and
access the right care, at the right time, in the right place, from the right
provider.
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Sec. 2. Policy. It is the policy of the United States to protect and improve
the Medicare program by enhancing its fiscal sustainability through alter-
native payment methodologies that link payment to value, increase choice,
and lower regulatory burdens imposed upon providers.

Sec. 3. Providing More Plan Choices to Seniors. (a) Within 1 year of the
date of this order, the Secretary shall propose a regulation and implement
other administrative actions to enable the Medicare program to provide
beneficiaries with more diverse and affordable plan choices. The proposed
actions shall:

(i) encourage innovative MA benefit structures and plan designs, including
through changes in regulations and guidance that reduce barriers to obtain-
ing Medicare Medical Savings Accounts and that promote innovations
in supplemental benefits and telehealth services;

(ii) include a payment model that adjusts supplemental MA benefits to
allow Medicare beneficiaries to share more directly in the savings from
the program, including through cash or monetary rebates, thus creating
more incentives to seek high-value care; and

(iii) ensure that, to the extent permitted by law, FFS Medicare is not

advantaged or promoted over MA with respect to its administration.

(b) The Secretary, in consultation with the Chairman of the Council of

Economic Advisers, shall submit to the President, through the Assistants
to the President for Domestic and Economic Policy, a report within 180
days from the date of this order that identifies approaches to modify Medicare
FFS payments to more closely reflect the prices paid for services in MA
and the commercial insurance market, to encourage more robust price com-
petition, and otherwise to inject market pricing into Medicare FFS reimburse-
ment.
Sec. 4. Improving Access Through Network Adequacy. Within 1 year of
the date of this order, the Secretary shall propose a regulation to provide
beneficiaries with improved access to providers and plans by adjusting
network adequacy requirements for MA plans to account for:

(a) the competitiveness of the health market in the States in which such
plans operate, including whether those States maintain certificate-of-need
laws or other anti-competitive restrictions on health access; and

(b) the enhanced access to health outcomes made possible through tele-
health services or other innovative technologies.

Sec. 5. Enabling Providers to Spend More Time with Patients. Within 1
year of the date of this order, the Secretary shall propose reforms to the
Medicare program to enable providers to spend more time with patients
by:

(a) proposing a regulation that would eliminate burdensome regulatory
billing requirements, conditions of participation, supervision requirements,
benefit definitions, and all other licensure requirements of the Medicare
program that are more stringent than applicable Federal or State laws require
and that limit professionals from practicing at the top of their profession;

(b) proposing a regulation that would ensure appropriate reimbursement
by Medicare for time spent with patients by both primary and specialist
health providers practicing in all types of health professions; and

(c) conducting a comprehensive review of regulatory policies that create
disparities in reimbursement between physicians and non-physician practi-
tioners and proposing a regulation that would, to the extent allowed by
law, ensure that items and services provided by clinicians, including physi-
cians, physician assistants, and nurse practitioners, are appropriately reim-
bursed in accordance with the work performed rather than the clinician’s
occupation.

Sec. 6. Encouraging Innovation for Patients. Within 1 year of the date of
this order, the Secretary shall propose regulatory and sub-regulatory changes
to the Medicare program to encourage innovation for patients by:
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(a) streamlining the approval, coverage, and coding process so that innova-
tive products are brought to market faster, and so that such products, includ-
ing breakthrough medical devices and advances in telehealth services and
similar technologies, are appropriately reimbursed and widely available,
consistent with the principles of patient safety, market-based policies, and
value for patients. This process shall include:

(i) adopting regulations and guidance that minimize and eliminate, as
appropriate, the time and steps between approval by the Food and Drug
Administration (FDA) and coverage decisions by the Centers for Medicare
and Medicaid Services (CMS);

(ii) clarifying the application of coverage standards, including the evidence
standards CMS uses in applying its reasonable-and-necessary standard,
the standards for deciding appeals of coverage decisions, and the
prioritization and timeline for each National Coverage Determination proc-
ess in light of changes made to local coverage determination processes;
and

(iii) identifying challenges to the use of parallel FDA and CMS review
and proposing changes to address those challenges; and

(b) modifying the Value-Based Insurance Design payment model to remove
any disincentives for MA plans to cover items and services that make
use of new technologies that are not covered by FFS Medicare when those
items and services can save money and improve the quality of care.

Sec. 7. Rewarding Care Through Site Neutrality. The Secretary shall ensure
that Medicare payments and policies encourage competition and a diversity
of sites for patients to access care.

Sec. 8. Empowering Patients, Caregivers, and Health Providers. (a) Within
1 year of the date of this order, the Secretary shall propose a regulation
that would provide seniors with better quality care and cost data, improving
their ability to make decisions about their healthcare that work best for
them and to hold providers and plans accountable.

(b) Within 1 year of the date of this order, the Secretary shall use Medicare
claims data to give health providers additional information regarding practice
patterns for services that may pose undue risks to patients, and to inform
health providers about practice patterns that are outliers or that are outside
recommended standards of care.

Sec. 9. Eliminating Waste, Fraud, and Abuse to Protect Beneficiaries and
Taxpayers. (a) The Secretary shall propose regulatory or sub-regulatory
changes to the Medicare program, to take effect by January 1, 2021, and
shall propose such changes annually thereafter, to combat fraud, waste,
and abuse in the Medicare program. The Secretary shall undertake all appro-
priate efforts to direct public and private resources toward detecting and
preventing fraud, waste, and abuse, including through the use of the latest
technologies such as artificial intelligence.

(b) The Secretary shall study and, within 180 days of the date of this
order, recommend approaches to transition toward true market-based pricing
in the FFS Medicare program. The Secretary shall submit the results of
this study to the President through the Assistants to the President for Domes-
tic and Economic Policy. Approaches studied shall include:

(i) shared savings and competitive bidding in FFS Medicare;
(ii) use of MA-negotiated rates to set FF'S Medicare rates; and

(iii) novel approaches to information development and sharing that may
enable markets to lower cost and improve quality for FFS Medicare bene-
ficiaries.
Sec. 10. Reducing Obstacles to Improved Patient Care. Within 1 year of
the date of this order, the Secretary shall propose regulatory changes to
the Medicare program to reduce the burden on providers and eliminate
regulations that create inefficiencies or otherwise undermine patient out-
comes.
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Sec. 11. Maximizing Freedom for Medicare Patients and Providers. (a) Within
180 days of the date of this order, the Secretary, in coordination with
the Commissioner of Social Security, shall revise current rules or policies
to preserve the Social Security retirement insurance benefits of seniors who
choose not to receive benefits under Medicare Part A, and propose other
administrative improvements to Medicare enrollment processes for bene-
ficiaries.

(b) Within 1 year of the date of this order, the Secretary shall identify
and remove unnecessary barriers to private contracts that allow Medicare
beneficiaries to obtain the care of their choice and facilitate the development
of market-driven prices.

Sec. 12. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
October 3, 2019.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-19-0035;
NOP-18-05]

National Organic Program: USDA
Organic Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: 2019 Sunset Review and
substance renewals.

SUMMARY: This document announces the
renewal of substance exemptions as
listed on the National List of Allowed
and Prohibited Substances (National
List) within the U.S. Department of
Agriculture’s (USDA) organic
regulations. This document reflects the
outcome of the 2019 sunset review
process and addresses recommendations
submitted to the Secretary of
Agriculture (Secretary), through the
USDA'’s Agricultural Marketing Service
(AMS), by the National Organic
Standards Board (NOSB).

DATES: This action is effective October
30, 2019.

FOR FURTHER INFORMATION CONTACT:
Robert Pooler, Standards Division,
Telephone: (202) 720-3252; Fax: (202)
260-9151.

SUPPLEMENTARY INFORMATION:

I. Background

USDA AMS administers the National
Organic Program (NOP) under the
authority of the Organic Foods
Production Act of 1990 (OFPA), as
amended (7 U.S.C. 6501-6524). The
regulations implementing the NOP, also
referred to as the USDA organic
regulations (7 CFR part 205), were
published on December 21, 2000 (65 FR
80548) and became effective on October
21, 2002. Through these regulations,
AMS oversees national organic
standards for the production, handling,
and labeling of organically produced

agricultural products. Since October
2002, the USDA organic regulations
have been frequently amended, mostly
for changes to the National List in 7 CFR
205.601-205.606.

The National List identifies the
synthetic substances allowed to be used
and nonsynthetic substances prohibited
from use in organic farming. The
National List also identifies synthetic
and nonsynthetic nonagricultural
(nonorganic) agricultural substances
that may be used in organic handling.
The OFPA and USDA organic
regulations specifically prohibit the use
of any synthetic substance in organic
production and handling unless an
exemption for using the synthetic
substance is provided on the National
List. Section 205.105 of the USDA
organic regulations also requires that
any nonorganic agricultural substance
and any nonagricultural substance used
in organic handling be listed as allowed
on the National List.

The OFPA at § 6578 authorizes the
NOSB, operating in accordance with the
Federal Advisory Committee Act (§1 et
seq., 5 U.S.C. App.2), as amended, to
assist in evaluating substances to be
allowed or prohibited for organic
production and handling and to advise
the Secretary on the USDA organic
regulations. The OFPA sunset provision
(§6517(e)) also requires a review of all
substance exemptions included on the
National List within five years of their
addition to or renewal on the list.
During this sunset review, the NOSB
considers any new information
pertaining to a substance’s impact on
human health and the environment, its
necessity due to the unavailability of
wholly natural substances, and its
consistency with organic production
and handling. The NOSB subsequently
votes to remove a substance allowance
or prohibition from the National List.

The Agricultural Improvement Act of
2018 amended the OFPA at §6518(i)(2)
to specify that any vote on a motion
proposing to amend the National List
requires %5 of the votes cast at a meeting
of the NOSB at which a quorum is
present to prevail. A substance
allowance or prohibition remains listed
on the National List unless an NOSB
motion to remove such substance carries
with %4 of votes cast, and the Secretary
renews or amends the listing for such
substance. The NOSB submits its sunset
review and recommendations to the

Secretary where, as delegated by the
Secretary, AMS evaluates the sunset
review and recommendations for
compliance with the National List
substance evaluation criteria in
§6518(m) and other federal statutes or
regulations. AMS also considers public
comments submitted in association with
a specific sunset review process.

AMS published an updated sunset
review process in the Federal Register
on September 16, 2013 (78 FR 56811).
In accordance with the sunset review
process, AMS published two notices in
the Federal Register announcing the
NOSB meetings on April 19-21, 2017,
and October 31-November 2, 2017, and
inviting public comments on the 2019
sunset review process (November 25,
2016 (81 FR 85205) and May 30, 2017
(82 FR 24659)). AMS also hosted two
public webinars (April 13, 2017 and,
October 24 and 26, 2017), to provide
additional opportunities for public
comment. The NOSB received
additional comment during the public
meetings. At these public meetings, the
NOSB reviewed substance exemptions
scheduled to sunset from the National
List and recommended these
exemptions not be removed. Table 1
shows the current listings for these
substance exemptions.

AMS has reviewed and accepted the
NOSB’s 2019 sunset review
recommendations and is renewing the
listing of these substance exemptions
until 2024.1 AMS has determined that
the substance allowances listed in this
notice continue to be necessary for
organic production and/or organic
handling because of the unavailability
of organic forms or wholly natural
substitutes for the specified uses
(§6517(c)(1)(A)(ii)). The renewal of
these substance allowances will avoid
potential disruptions to the organic
industry and consumers that may
otherwise result from removal from the
National List. AMS also has determined
that the nonsynthetic substance
prohibitions listed in this notice
continue to be necessary because use of
the two substances is inconsistent with
organic production and/or organic
handling (§ 6517(c)(2)(A)(ii)).

Five additional substance allowances
were also reviewed and subsequently
recommended for renewal by the NOSB:

1 National List Sunset Dates, NOP 5611, https://
www.ams.usda.gov/sites/default/files/media/NOP-
SunsetDates.pdf.
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Micronutrients, § 205.601(j);
chlorhexidine, § 205.603(a); lidocaine,
§205.603(b); chlorine materials,
§205.605(b); and potassium acid
tartrate, § 205.605(b). These five
substance allowances are not included
in this renewal notice, because these
substances were already amended on
the National List as a result of final rules
published on December 27, 2018 (83 FR
66559) and on April 30, 2019 (84 FR
18133). The sunset date for
micronutrients, § 205.601(j);

chlorhexidine, § 205.603(a); lidocaine,
§205.603(b); and chlorine materials,

§ 205.605(b) is January 28, 2024. The
sunset date for potassium acid tartrate,
§205.605(b), is May 30, 2024.

The NOSB also reviewed and
subsequently recommended to the
Secretary the removal of the listed
exemptions for use of vitamin B,

(§ 205.601), oxytocin (§ 205.603),
procaine (§ 205.603), and konjac flour

(§ 205.606). AMS is reviewing the NOSB
recommendations to remove these

substance allowances from the National
List. Any removals from the National
List would be addressed in a separate
notice and comment rulemaking. AMS
plans to take action on these substances
before their sunset date of March 15,
2022.

Table 1 lists the substance exemptions
being renewed through this document.
These specific substance allowances
and prohibitions continue as listed on
the National List with a new sunset date
of October 30, 2024.

TABLE 1—NATIONAL LIST SUBSTANCES RENEWED IN 2019 SUNSET REVIEW

Substance

Use conditions

§205.601

Synthetic substances allowed for use in organic crop production.

Chlorine materials: Calcium hypochlorite, Chlorine dioxide,

Sodium hypochlorite.
Herbicides, soap-based
Mulches: Biodegradable biobased mulch film
Boric acid
Sticky traps/barriers ...
Coppers, fixed
Copper sulfate
Humic acids
Vitamins, C, and E

As described under §205.601(a)(2)(i, ii and iv).

As described under §205.601(b)(1
As described under §205.601(b)(2
As described under §205.601(e)(3
As described under §205.601(e)(9
As described under §205.601(i)(2).
As described under §205.601(i)(3).
As described under §205.601(j)(3).
As described in §205.601(j)(9).

(ii).

—_—

§205.602 Nonsynthetic substances prohibited for use in organic crop production.

Lead salts
Tobacco dust (nicotine sulfate)

As described under § 205.602(d).
As described under § 205.602(j).

§205.603 Synthetic substances allowed for use in organic livestock production.

Chlorine materials: Calcium hypochlorite, Chlorine dioxide,
Sodium hypochlorite.

Glucose

Tolazoline (CAS # 59-98-3) ...

Copper sulfate

As described under §205.603(a)(10)(i, ii and iv).

As described under §205.603(a)(13).
As described under §205.603(a)(29).
As described under § 205.603(b)(1).

§205.605 Nonagricultural (nonorganic) substances allowed as ingredients in or on processed products labeled as “organic” or “made
with organic (specified ingredients or food group(s)).”

Attapulgite
Bentonite

Diatomaceous earth ..
Nitrogen
Sodium carbonate
Acidified sodium chlorite ..
Carbon dioxide
Magnesium chloride
Sodium phosphates

As described under §205.605(a).
As described under § 205.605(a).
As described under §205.605(a).
As described under § 205.605(a).
As described under §205.605(a).
As described under § 205.605(b).
As described under §205.605(b).
As described under § 205.605(b).
As described under §205.605(b).

§205.606 Nonorganically produced agricultural products allowed as ingredients in or on processed products labeled as “organic.”

Casings
Pectin

As described under §205.606(b).
As described under § 205.606(p).

Authority: 7 U.S.C. 6501-6524.

Dated: September 25, 2019.

Bruce Summers,
Administrator, Agricultural Marketing

Service.

[FR Doc. 2019-21171 Filed 10-7-19; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE

Farm Service Agency
7 CFR Part 718
Commodity Credit Corporation

7 CFR Part 1412

RIN 0560-Al45

[Docket ID FSA—2019-0008]

Agriculture Risk Coverage and Price
Loss Coverage Programs; Correction

AGENCY: Commodity Credit Corporation
and Farm Service Agency, USDA.
ACTION: Final rule; correction and
correcting amendment.

SUMMARY: The Commodity Credit
Corporation (CCC) is correcting a final
rule that was published in the Federal
Register on September 3, 2019, which
revised the Agriculture Risk Coverage
(ARC) and Price Loss Coverage (PLC)
Programs. That document inadvertently
failed to include the relevant counties in
Nebraska that have been established as
having a history of double-cropping
covered commodities or peanuts with
fruits, vegetables, or wild rice and
incorrectly listed the previous
Regulation Identifier Number (RIN).

DATES: Effective: October 8, 2019.

FOR FURTHER INFORMATION CONTACT:
Mary Ann Ball; telephone: (202) 720—
4283, email address: maryann.ball@
usda.gov. Persons with disabilities who
require alternative means for
communication should contact the
USDA Target Center at (202) 720-2600
(voice only).

SUPPLEMENTARY INFORMATION:

Correction to Preamble

In the published final rule beginning
on page 45877, in the 3rd column, in the
Federal Register of Monday, September
3, 2019 (84 FR 45877-45895), correct
the “RIN” heading to read: RIN 0560—
Al45.

Correcting Amendment to Regulations

In addition, the final rule
inadvertently omitted the list of
counties for Nebraska in 7 CFR
1412.46(f). The listing of counties in
§ 1412.46(f) specifies which counties
have been determined to be regions
having a history of double-cropping
covered commodities or peanuts with
fruits, vegetables, or wild rice. The FSA
State committees establish the counties
as regions within their respective States.
During the development of the final
rule, the list of counties for Nebraska
was intended to be added as: Box Butte,

Dawes-North Sioux, Morrill, and
Sheridan. Instead, the final rule did not
list any counties in Nebraska. This
correction adds the list of Nebraska
counties.

List of Subjects in 7 CFR Part 1412

Cotton, Feed grains, Oilseeds,
Peanuts, Price support programs,
Reporting and recordkeeping
requirements, Rice, Soil conservation,
Wheat.

For the reasons discussed above, CCC
corrects 7 CFR part 1412 as follows:

PART 1412—AGRICULTURE RISK
COVERAGE, PRICE LOSS COVERAGE,
AND COTTON TRANSITION
ASSISTANCE PROGRAMS

m 1. The authority citation for part 1412
continues to read as follows:

Authority: 7 U.S.C. 1508b, 7911-7912,
7916, 8702, 8711-8712, 8751-8752, and 15
U.S.C. 714b and 714c.

Subpart D—ARC and PLC Contract
Terms and Enrollment Provisions for
Covered Commodities

m 2.In §1412.46:

m a. Revise paragraph (f)(28).

m b. In paragraph (g), remove the cross-
reference ‘“paragraph (h)” and add the
cross-reference “‘paragraph (i)” in its
place.

The revision reads as follows:

§1412.46 Planting flexibility.

* * * * *

(f)* * %

(28) Nebraska. Box Butte, Dawes-
North Sioux, Morrill, and Sheridan.

* * * * *

Robert Stephenson,

Executive Vice President, Commodity Credit
Corporation.

Richard Fordyce,

Administrator, Farm Service Agency.
[FR Doc. 2019-21604 Filed 10-7-19; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 34

[Docket No. OCC—2019-0038]

RIN 1557-AE57

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Docket No. R—1639]
RIN 7100-AF30

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 323
RIN 3064—-AE87

Real Estate Appraisals

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); and Federal Deposit
Insurance Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The OCC, Board, and FDIC
(collectively, the agencies) are adopting
a final rule to amend the agencies’
regulations requiring appraisals of real
estate for certain transactions. The final
rule increases the threshold level at or
below which appraisals are not required
for residential real estate transactions
from $250,000 to $400,000. The final
rule defines a residential real estate
transaction as a real estate-related
financial transaction that is secured by
a single 1-to-4 family residential
property. For residential real estate
transactions exempted from the
appraisal requirement as a result of the
revised threshold, regulated institutions
must obtain an evaluation of the real
property collateral that is consistent
with safe and sound banking practices.
The final rule makes a conforming
change to add to the list of exempt
transactions those transactions secured
by residential property in rural areas
that have been exempted from the
agencies’ appraisal requirement
pursuant to the Economic Growth,
Regulatory Relief, and Consumer
Protection Act. The final rule requires
evaluations for these exempt
transactions. The final rule also amends
the agencies’ appraisal regulations to
require regulated institutions to subject
appraisals for federally related
transactions to appropriate review for
compliance with the Uniform Standards
of Professional Appraisal Practice.
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DATES: This final rule is effective on
October 9, 2019, except for the
amendments in instructions 4, 5, 9, 10,
14, and 15, which are effective on
January 1, 2020.

FOR FURTHER INFORMATION CONTACT:

OCC: G. Kevin Lawton, Appraiser
(Real Estate Specialist), (202) 649-7152;
Mitchell E. Plave, Special Counsel, (202)
649-5490; or Joanne Phillips, Counsel,
Chief Counsel’s Office (202) 649-5500;
Office of the Comptroller of the
Currency, 400 7th Street SW,
Washington, DC 20219. For persons
who are deaf or hearing impaired, TTY
users may contact (202) 649-5597.

Board: Anna Lee Hewko, Associate
Director, (202) 530-6260; Virginia
Gibbs, Manager, Policy Development
Section, (202) 452—2521; Carmen Holly,
Lead Financial Institution Policy
Analyst, (202) 973-6122, Division of
Supervision and Regulation; Laurie
Schaffer, Associate General Counsel,
(202) 452-2272; Matthew Suntag,
Counsel, (202) 452—3694; Derald Seid,
Counsel, (202) 452—2246; or Trevor
Feigleson, Senior Attorney, (202) 452—
3274, Legal Division, Board of
Governors of the Federal Reserve
System, 20th and C Streets NW,
Washington, DC 20551. For the hearing
impaired only, Telecommunications
Device for the Deaf (TDD) users may
contact (202) 263—4869.

FDIC: Beverlea S. Gardner, Senior
Examination Specialist, Division of Risk
Management and Supervision, (202)
898-3640, BGardner@FDIC.gov;
Benjamin K. Gibbs, Counsel, Legal
Division, (202) 898—6726; Mark Mellon,
Counsel, Legal Division, (202) 898—
3884; or Navid Choudhury, Legal
Division, (202) 898—6526, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429. For
the hearing impaired only, TDD users
may contact (202) 925-4618.
SUPPLEMENTARY INFORMATION:
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B. Paperwork Reduction Act
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I. Introduction

A. Background

In December 2018, the agencies
invited comment on a notice of
proposed rulemaking (proposal or
proposed rule) ! that would amend the
agencies’ appraisal regulations
promulgated pursuant to Title XI of the
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (Title XI).2
Specifically, the proposal would
increase the monetary threshold at or
below which financial institutions that
are subject to the agencies’ appraisal
regulations (regulated institutions)
would not be required to obtain
appraisals in connection with
residential real estate transactions
(residential real estate appraisal
threshold) from $250,000 to $400,000.
In addition, the proposal would add to
the list of exempt transactions those
transactions that are secured by
residential property in rural areas that
have been exempted from the agencies’
appraisal requirement pursuant to the
Economic Growth, Regulatory Relief,
and Consumer Protection Act
(EGRRCPA) 3 (rural residential appraisal
exemption). The proposal would require
regulated institutions to obtain
evaluations for transactions exempt
from the agencies’ appraisal
requirements due to the increase in the
residential real estate appraisal
threshold or the rural residential
appraisal exemption. Finally, the
proposal would amend the agencies’
appraisal regulations to require
regulated institutions to subject
appraisals for federally related
transactions to appropriate review for
compliance with the Uniform Standards
of Professional Appraisal Practice
(USPAP), as required under section
1473(e) of the Dodd-Frank Wall Street

183 FR 63110 (December 7, 2018).

212 U.S.C. 3331 et seq.

3Public Law 115-174, 132 Stat. 1296, Title I,
section 103, codified at 12 U.S.C. 3356.

Reform and Consumer Protection Act
(the Dodd-Frank Act).4

Title XI directs each Federal financial
institutions regulatory agency ° to
publish appraisal regulations for
federally related transactions within its
jurisdiction. The purpose of Title XI is
to protect federal financial and public
policy interests © in real estate-related
transactions by requiring that real estate
appraisals used in connection with
federally related transactions (Title XI
appraisals) be performed in accordance
with uniform standards by individuals
whose competency has been
demonstrated and whose professional
conduct will be subject to effective
supervision.”

Title XI directs the agencies to
prescribe appropriate standards for Title
XI appraisals under the agencies’
respective jurisdictions.8 At a
minimum, the statute provides that Title
XI appraisals must be: (1) performed in
accordance with USPAP; (2) written
appraisals, as defined by the statute; and
(3) subject to appropriate review for
compliance with USPAP.9

Aﬁ federally related transactions must
have Title XI appraisals. Title XI defines
a federally related transaction as a real
estate-related financial transaction 1°
that the agencies or a financial
institution regulated by the agencies
engages in or contracts for, that requires
the services of an appraiser under Title
XI and the interagency appraisal rules.11
The agencies have authority to
determine those real estate-related

4Public Law 111-203, 124 Stat. 1376, codified at
12 U.S.C. 3339(3).

5The term ‘“Federal financial institutions
regulatory agencies” means the Board, the FDIC, the
OCC, the National Credit Union Administration
(NCUA), and, formerly, the Office of Thrift
Supervision. 12 U.S.C. 3350(6).

6 These interests include those stemming from the
federal government’s roles as regulator and deposit
insurer of financial institutions that engage in real
estate lending and investment, guarantor or lender
on mortgage loans, and as a direct party in real-
estate related financial transactions. These federal
financial and public policy interests have been
described in predecessor legislation and
accompanying Congressional reports. See Real
Estate Appraisal Reform Act of 1988, H.R. Rep. No.
100-1001, pt. 1, at 19 (1988); 133 Cong. Rec. 33047—
33048 (1987).

712 U.S.C. 3331.

812 U.S.C. 3339.

9 The third minimum requirement was added to
Title XI by section 1473(e) of the Dodd-Frank Act,
as noted supra, and is being implemented by this
rulemaking. See infra, Section IL.C.

1012 U.S.C. 3350(5). A real estate-related
financial transaction is defined as any transaction
that involves: (i) The sale, lease, purchase,
investment in or exchange of real property,
including interests in property, or financing thereof;
(ii) the refinancing of real property or interests in
real property; and (iii) the use of real property or
interests in real property as security for a loan or
investment, including mortgage-backed securities.

1112 U.S.C. 3350(4).
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financial transactions that do not
require Title XI appraisals.12 The
agencies have exercised this authority
by exempting several categories of real
estate-related financial transactions
from the agencies’ appraisal
requirement, including transactions at
or below certain designated
thresholds.3

Title XI expressly authorizes the
agencies to establish thresholds at or
below which Title XI appraisals are not
required if: (1) The agencies determine
in writing that the threshold does not
represent a threat to the safety and
soundness of financial institutions; and
(2) the agencies receive concurrence
from the Consumer Financial Protection
Bureau (CFPB) that such threshold level
provides reasonable protection for
consumers who purchase 1-to-4 unit
single-family residences.* Under the
current thresholds, residential real
estate transactions 1° with a transaction
value 16 of $250,000 or less, certain real
estate-secured business loans
(qualifying business loans) 17 with a
transaction value of $1 million or less,
and commercial real estate (CRE)
transactions with a transaction value of
$500,000 or less do not require Title XI
appraisals.18 The appraisal threshold
applicable to residential real estate

12 Real estate-related financial transactions that
the agencies have exempted from the appraisal
requirement are not federally related transactions
under the agencies’ appraisal regulations.

13 See OCC: 12 CFR 34.43(a); Board: 12 CFR
225.63(a); FDIC: 12 CFR 323.3(a). The agencies have
determined that these categories of transactions do
not require appraisals by state certified or state
licensed appraisers in order to protect federal
financial and public policy interests or to satisfy
principles of safe and sound banking.

1412 U.S.C. 3341(b).

15 While the $250,000 threshold explicitly applies
to all real estate-related financial transactions with
transaction values of $250,000 or less, it effectively
only applies to residential real estate transactions
because all other real estate-related financial
transactions are subject to higher thresholds.

16 For loans and extensions of credit, the
transaction value is the amount of the loan or
extension of credit. For sales, leases, purchases,
investments in or exchanges of real property, the
transaction value is the market value of the real
property. For the pooling of loans or interests in
real property for resale or purchase, the transaction
value is the amount of each loan or the market
value of each real property, respectively. See OCC:
12 CFR 34.42(m); Board: 12 CFR 225.62(m); FDIC:
12 CFR 323.2(m).

17 Qualifying business loans are business loans
that are real estate-related financial transactions and
that are not dependent on the sale of, or rental
income derived from, real estate as the primary
source of repayment. The Title XI appraisal
regulations define “business loan’ to mean a loan
or extension of credit to any corporation, general or
limited partnership, business trust, joint venture,
pool, syndicate, sole proprietorship, or other
business entity. See OCG: 12 CFR 34.42(d); Board:
12 CFR 225.62(d); FDIC: 12 CFR 323.2(d).

18 See OCC: 12 CFR 34.43(a)(1), (5), and (13);
Board: 12 CFR 225.63(a)(1), (5), and (14); and FDIC:
12 CFR 323.3(a)(1), (5), and (13).

transactions has not been changed since
1994.19

For real estate-related financial
transactions at or below the applicable
thresholds and for certain existing
extensions of credit exempt from the
agencies’ appraisal requirement,20 the
Title XI appraisal regulations require
regulated institutions to obtain an
appropriate evaluation of the real
property collateral that is consistent
with safe and sound banking
practices.?? An evaluation should
contain sufficient information and
analysis to support the regulated
institution’s decision to engage in the
transaction.22 The agencies have
provided supervisory guidance for
conducting evaluations in a safe and
sound manner in the Interagency
Appraisal and Evaluation Guidelines
(Guidelines) 23 and the Interagency
Advisory on the Use of Evaluations in
Real Estate-Related Financial
Transactions (Evaluations Advisory,24
and together with the Guidelines,
Evaluation Guidance).

In 2018, Congress amended Title XI
by adding the rural residential appraisal
exemption to provide relief for financial
institutions engaging in residential real
estate transactions in certain rural areas.
The exemption provides that residential
transactions in certain rural areas do not
require Title XI appraisals if the

19 See 59 FR 29482 (June 7, 1994). The OCC,
Board, and FDIC had previously set the appraisal
threshold at $100,000. OCC: 57 FR 12190-02 (April
9, 1992); Board: 55 FR 27762 (July 5, 1990); FDIC:
57 FR 9043-02 (March 16, 1992).

20 Transactions that involve an existing extension
of credit at the lending institution are exempt from
the agencies’ appraisal requirement, but are
required to have evaluations, provided that there
has been no obvious and material change in market
conditions or physical aspects of the property that
threatens the adequacy of the institution’s real
estate collateral protection after the transaction,
even with the advancement of new monies; or there
is no advancement of new monies, other than funds
necessary to cover reasonable closing costs. See
OCC: 12 CFR 34.43(a)(7) and (b); Board: 12 CFR
225.63(a)(7) and (b); FDIC: 12 CFR 323.3(a)(7) and
(b).

21 See OCC: 12 CFR 34.43(b); Board: 12 CFR
225.63(b); FDIC: 12 CFR 323.3(b). An evaluation is
not required when real estate-related financial
transactions meet the threshold criteria and also
qualify for another exemption from the agencies’
appraisal requirement where no evaluation is
required by the regulation.

22Evaluations are not required to be performed in
accordance with USPAP or by state certified or state
licensed appraisers by federal law. For additional
information on evaluations, see infra notes 23 and
24.

23 The agencies proposed the Guidelines for
public comment in 2008, see 73 FR 69647
(November 19, 2008), and adopted the final
Guidelines in 2010, see 75 FR 77450 (December 10,
2010).

24 Interagency Advisory on the Use of Evaluations
in Real Estate-Related Financial Transactions
(March 4, 2016), OCC Bulletin 2016—8; Board SR
Letter 16—5; FDIC FIL-16-2016.

financial institution documents that
appraisers are not available for the
transaction within reasonable time and
cost parameters.25 The statute does not
specifically require that real estate
evaluations be performed when
financial institutions utilize this
exemption.

B. Summary of Proposed Rule

As noted in the proposed rule,
residential property values have
increased over time, but the appraisal
threshold has not been adjusted since
1994. The agencies believe rising market
prices of residential properties have
contributed to increased burden for
regulated institutions and consumers in
terms of transaction time and costs,
given that the threshold has remained
the same since 1994. The proposed rule
was intended to reduce regulatory
burden consistent with federal financial
and public policy interests in residential
real estate-related financial transactions.
Based on supervisory experience and
available data, the agencies published
the proposed rule to accomplish these
goals without posing a threat to the
safety and soundness of financial
institutions.

The agencies proposed to increase the
threshold level at or below which
appraisals are not required for
residential real estate transactions from
$250,000 to $400,000. Residential real
estate transaction would be defined as a
real-estate related financial transaction
that is secured by a single 1-to-4 family
residential property. For residential real
estate transactions exempted from the
appraisal requirement as a result of the
revised threshold, regulated institutions
would be required to obtain an
evaluation of the real property collateral
that is consistent with safe and sound
banking practices.

The agencies also proposed to make
conforming changes to add the rural
residential appraisal exemption to the
appraisal regulations. The agencies
proposed that evaluations be required

25Public Law 115-174, Title I, section 103,
codified at 12 U.S.C. 3356. Effective May 24, 2018,
section 103 provides that a Title XI appraisal is not
required if the real property or interest in real
property is located in a rural area, as described in
12 CFR 1026.35(b)(2)(iv)(A), and if the transaction
value is $400,000 or less. In addition, the mortgage
originator or its agent, directly or indirectly must
have contacted not fewer than three state certified
or state licensed appraisers, as applicable, on the
mortgage originator’s approved appraiser list in the
market area, in accordance with 12 CFR part 226,
not later than three days after the date on which the
Closing Disclosure was provided to the consumer
and documented that no state certified or state
licensed appraiser, as applicable, was available
within five business days beyond customary and
reasonable fee and timeliness standards for
comparable appraisal assignments.
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for these transactions. In addition, the
agencies proposed to amend the
agencies’ appraisal regulations to
require regulated institutions to subject
appraisals for federally related
transactions to appropriate review for
compliance with USPAP, pursuant to
Title XI, as amended by the Dodd-Frank
Act.26 The agencies also proposed
several conforming and technical
amendments to their appraisal
regulations. The agencies invited
comment on all aspects of the proposal.

C. Overview of Comments

The agencies collectively received
over 560 comments regarding the
proposal to increase the residential real
estate appraisal threshold that
addressed a variety of issues. Comments
from financial institutions, financial
institution trade associations, and state
banking regulators generally supported
the proposed increase. Comments from
appraisers, appraiser trade
organizations, individuals, and
consumer advocate groups generally
opposed the proposal to increase the
threshold. The agencies also received a
few comments that are addressed
separately below concerning the
proposed requirement to obtain
evaluations for transactions that qualify
for the rural residential appraisal
exemption or to subject certain
appraisals to appropriate review for
compliance with USPAP.27

Commenters supporting the proposed
threshold increase asserted that an
increase would be appropriate given the
increases in real estate values since the
current threshold was established as
well as the cost and time savings to
lenders and borrowers that the higher
threshold would provide. Supportive
commenters also indicated that a
threshold increase would provide
burden relief for financial institutions
without sacrificing safe and sound
banking practices. Many of these
commenters saw evaluations as
appropriate substitutes for appraisals
and institutions as having appropriate
risk management controls in place to
manage the proposed threshold change
responsibly. Some commenters in
support of the proposal indicated that
the proposed threshold increase would
benefit consumers, arguing that costs
and delays due to appraisals could be
reduced. These commenters asserted

26 Public Law 111-203, 124 Stat. 1376.

27 The agencies received five comments
suggesting that the agencies hold public hearings
regarding the proposed rule. The agencies denied
these requests on grounds that holding a public
hearing would not elicit relevant information that
could not be conveyed through the notice and
comment process.

that expedited valuations could make
the residential mortgage market more
efficient and lower closing costs.

Commenters opposing an increase to
the residential real estate appraisal
threshold asserted that the proposal
would elevate risks to borrowers,
financial institutions, the financial
system, and taxpayers. Several
commenters asserted that the increased
risk would not be justified by burden
relief resulting from a threshold
increase. As described in more detail
below, many commenters in opposition
asserted that the proposal would
negatively impact consumers. Many of
these comments focused on views that
evaluations are inadequate substitutes
for appraisals.

Many commenters opposing the
proposal highlighted the benefits that
state licensed or state certified
appraisers bring to the real estate
valuation process. Commenters asserted
that appraisers serve a necessary
function in real estate lending and
expressed concerns that bypassing them
to create a more streamlined valuation
process could lead to fraud and another
real estate crisis. Many commenters
asserted that appraisers are the only
unbiased party in the valuation process,
in contrast to buyers, agents, lenders,
and sellers, who each have an interest
in the underlying transactions. Several
commenters rejected assertions that
there was an appraiser shortage
warranting regulatory relief.

Several commenters questioned the
proposal in light of the agencies’
previous decision not to propose an
increase to the residential real estate
appraisal threshold during the
regulatory review process required by
the Economic Growth and Regulatory
Paperwork Reduction Act (EGRPRA).28
A few commenters also questioned
whether the proposed threshold
increase is consistent with
Congressional intent, given that the
rural residential real estate exemption
was made available only to transactions
meeting certain criteria, while the
proposed threshold increase would
exempt all residential transactions at or
below $400,000.

II. Revisions to the Title XI Appraisal
Regulations

After carefully considering the
comments and conducting further
analysis, the agencies are adopting the
final rule as proposed, and are
increasing the residential real estate
appraisal threshold from $250,000 to

28 Public Law 104-208, Div. A, Title II, section
2222, 110 Stat. 3009-414, (1996) (codified at 12
U.S.C. 3311).

$400,000. As discussed in the proposal
and further detailed below, increasing
the residential real estate appraisal
threshold will provide meaningful
regulatory relief for financial
institutions without threatening the
safety and soundness of financial
institutions.

The agencies are authorized to
increase the threshold based on express
statutory authority to do so upon
making a determination in writing that
the threshold does not represent a threat
to the safety and soundness of financial
institutions and receiving concurrence
from the CFPB that the threshold level
provides reasonable protection for
consumers who purchase 1-to-4 unit
single-family residences.29

As detailed below, the agencies have
determined that a residential real estate
appraisal threshold of $400,000 will not
threaten the safety and soundness of
financial institutions and have received
concurrence from the CFPB that this
threshold level provides reasonable
protection for consumers who purchase
1-4 unit single-family residences.

The agencies recognize that they
decided against proposing a residential
appraisal threshold increase during the
EGRPRA process. The agencies have
reconsidered this decision based on
continued comments received from
financial institutions and state bank
regulatory agencies that increasing the
residential appraisal threshold would
provide meaningful burden relief, as
well as further analysis regarding safety
and soundness and consumer protection
factors related to the proposal, as
detailed below. The agencies also
recognize that Congress recently
amended Title XI to provide a narrow,
self-effectuating appraisal exemption for
rural transactions meeting certain
requirements. However, the agencies
also observe that Congress did not
amend the agencies’ long-standing
authority in Title XI to establish a
threshold level at or below which a
certified or licensed appraiser is not
required to perform an appraisal in
connection with federally related
transactions. Through the EGRRCPA
amendment, Congress mandated that
rural transactions meeting specific
statutory criteria be exempted from the
appraisal regulations; however, there is
no indication that Congress intended to
restrict the agencies’ authority to
provide additional exemptions pursuant
to their existing statutory authority.

29 The agencies note the rural residential
appraisal exemption does not require a safety and
soundness determination by the agencies or a
concurrence by the CFPB. 12 U.S.C. 3341(b).
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The agencies are also finalizing as
proposed the requirement to obtain an
evaluation for transactions that qualify
for the rural residential appraisal
exemption and the requirement that
appraisals for federally related
transactions be subject to appropriate
review for compliance with USPAP. The
final rule also makes several technical
and conforming changes to the appraisal
regulations. These changes are
discussed in more detail below, in the
order in which they appear in the rule.
The effective date for the rule will be
the first day after its publication in the
Federal Register, other than the
evaluation requirement for transactions
exempted by the rural residential
appraisal exemption and the appraisal
review provision, which will become
effective on January 1, 2020.

A. Threshold Increase for Residential
Real Estate Transactions

1. Definition of Residential Real
Estate Transaction. The agencies
proposed to define a residential real
estate transaction as a real estate-related
financial transaction secured by a single
1-to-4 family residential property and
specifically asked commenters whether
the proposed definition is appropriate.
The agencies received one comment
generally supporting the proposed
definition and one comment generally
opposing the definition, neither of
which included any detail regarding the
reasoning for the position. This
definition is consistent with current
references to appraisals for residential
real estate in the agencies’ appraisal
regulations and in Title XI, and the
definition of commercial real estate
transaction that was created in the
recent rulemaking to increase the
appraisal threshold for commercial real
estate (CRE) transactions (CRE
rulemaking).30 Adding this definition
does not change any substantive
requirement, but provides clarity to the
regulation.3? Therefore, the agencies are
adopting the definition of a residential
real estate transaction as proposed.

2. Threshold Level. The agencies
proposed increasing the residential real
estate appraisal threshold from $250,000
to $400,000. In determining the level of
increase, the agencies considered
increases in housing prices and general
inflation across the economy since the

3083 FR 15019-01 (April 9, 2018) (“commercial
real estate transaction” is defined as a “real estate-
related financial transaction that is not secured by
a single 1-to-4 family residential property”).

31 The agencies believe that federally related
transactions secured by single 1-to-4 family
residential properties are currently the only real
estate transactions subject to the $250,000 appraisal
threshold.

current threshold was established in
1994. The agencies also considered
comments received during the EGRPRA
process and in response to questions
posed about the residential threshold in
the CRE rulemaking.32 As discussed in
the proposal, the agencies analyzed the
Standard & Poor’s Case-Shiller Home
Price Index (Case-Shiller Index) 33 and
the FHFA Index 34 to determine changes
in house prices since 1994. The agencies
also analyzed general measures of
inflation by reviewing the Consumer
Price Index (CPI).35

A residential property that sold for
$250,000 as of June 30, 1994, would be
expected to sell in March 2019 for
$643,750 according to the Case-Shiller
Index and $621,448 according to the
FHFA Index (see Table 1 below). The
agencies also considered housing prices
over the most recent financial cycle
which were generally at a low point in
2011. During the low point of the cycle,
in December 2011, a house that sold for
$250,000 in 1994 would have been
expected to sell for $445,152 in
December 2011, according to the Case-
Shiller Index and $414,629 according to
the FHFA Index.

TABLE 1—HOUSE PRICE AND INFLA-
TION ADJUSTMENTS OF $250,000 AT
JUNE 30, 1994, FOR THE CASE-
SHILLER INDEX AND THE FHFA
INDEX, AND JULY 1, 1994 FOR THE
CPI INDEX

Table 1 Case-
year Shiller FHFA CPI
1994 ... 250,000 250,000 250,000
2006 ...... 578,813 511,636 341,109
2011 ... 445,152 414,629 379,997
2019 ...... 643,750 621,448 429,240

The agencies adopted a conservative
approach and proposed a threshold of
$400,000 to approximate housing prices
based on the low point during the most
recent cycle. The proposed threshold
level is also consistent with general

3282 FR 35478, 35482 (July 31, 2017); 83 FR at
15029-15030.

33 The Case-Shiller Index reflects changes in
home prices from a base of $250,000 in June 1994,
based on the Standard & Poor’s Case-Shiller Home
Price Index. See Standard & Poor’s CoreLogic Case-
Shiller Home Price Indices, available at https://
us.spindices.com/index-family/real-estate/sp-
corelogic-case-shiller.

34 The FHFA Index reflects changes in home
prices from a base of $250,000 in June 1994, based
on the FHFA House Price Index. See FHFA House
Price Index, available at https://www.fhfa.gov/
DataTools/Downloads/Pages/House-Price-
Index.aspx.

35 The CPI, which is published by the Bureau of
Labor Statistics, is a measure of the average change
over time in the prices paid by urban consumers for
a market basket of goods and services. See https://
www.bls.gov/cpi/.

measures of inflation across the
economy reflected in the CPI since
1994. The agencies invited comment on
the proposed level for the residential
real estate appraisal threshold.

The agencies received a number of
comments agreeing that the proposed
threshold level would be justified by
changes in real estate prices, inflation,
and the data presented by the agencies
in the proposal. Other commenters
supporting a threshold increase
supported a higher threshold, such as
$500,000. These commenters generally
asserted that doing so would be more
consistent with the data presented.
Some commenters also cited
consistency with the CRE appraisal
threshold as a justification for
increasing the residential real estate
threshold to $500,000. One commenter
supporting a higher threshold
questioned why the agencies did not
adjust from the lowest point in the most
recent cycle to account for price
appreciation up to a more recent date,
as was done in the CRE rulemaking.
Several commenters supportive of
increasing the threshold recommended
that the agencies either commit to
adjusting the threshold periodically, or
automatically adjust the threshold
periodically, to reflect changes in
housing values, market conditions or
inflation.

Some commenters opposing the
increase asserted that inflationary
changes are inadequate justifications for
increasing the appraisal threshold.
Some opposing commenters suggested
the agencies should either maintain the
current $250,000 threshold or lower the
threshold, with suggested ranges from
$100,000 or under to $275,000. Some
commenters suggested eliminating the
residential appraisal threshold
exemption entirely and requiring
appraisals for all residential real estate
transactions. A few commenters
suggested lower thresholds and that
transactions under the current and
proposed thresholds often pose risk to
financial institutions and to consumers.
Some of these commenters asserted that
many transactions involving defaults or
foreclosures are transactions below
$400,000.

Some commenters asserted that the
threshold should vary based on market
values in specific geographic areas, and
that a national threshold level is
inappropriate given differences in
property values across the country.
Some commenters suggested doing so
by basing the threshold on the GSE
conforming loan limits for specific
geographic areas. Several commenters
asserted that inflationary measures such
as the CPI are inappropriate measures


https://us.spindices.com/index-family/real-estate/sp-corelogic-case-shiller
https://us.spindices.com/index-family/real-estate/sp-corelogic-case-shiller
https://us.spindices.com/index-family/real-estate/sp-corelogic-case-shiller
https://www.fhfa.gov/DataTools/Downloads/Pages/House-Price-Index.aspx
https://www.fhfa.gov/DataTools/Downloads/Pages/House-Price-Index.aspx
https://www.fhfa.gov/DataTools/Downloads/Pages/House-Price-Index.aspx
https://www.bls.gov/cpi/
https://www.bls.gov/cpi/
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on which to base the threshold because
they are not accurate indicators of
housing prices. One of these
commenters suggested that the
threshold be based on wage growth and
housing affordability. Two commenters
asserted that adjusting the $250,000
threshold based on changes in prices
would be inappropriate because that
level was not itself the result of an
inflation adjustment and was either
arbitrary or improper.

After carefully considering the
comments received, and for the reasons
discussed previously, the agencies have
decided to increase the residential real
estate appraisal threshold to $400,000,
as proposed. Increasing the appraisal
threshold for residential real estate
transactions to $400,000 approximates
more recent house prices and provides
an inflation adjustment to a threshold
that has not been increased since 1994.
The agencies based the beginning point
for this analysis on $250,000 because, as
discussed below, supervisory
experience with the $250,000 threshold
indicates that this threshold level did
not threaten the safety and soundness of
financial institutions.

The agencies acknowledge that the
data presented indicates that a house
sold in 1994 would sell for higher than
$400,000 today; however, the agencies
believe the more conservative approach
is appropriate. Setting the threshold
level to the low point of the most recent
cycle takes into consideration potential
price fluctuations to which financial
institutions that engage in residential
real estate lending could be exposed.
This approach also considers that a high
percentage of residential real estate

transactions is already captured by the
existing residential real estate threshold,
as reflected below in Table 2.

The agencies also concluded that
automatic adjustments to the threshold
or agency commitments to set timetables
for future threshold increases would not
be appropriate. The agencies already
periodically review their regulations to
identify outdated or unnecessary
regulatory requirements, such as
through the EGRPRA process, and can
consider any comments concerning the
thresholds through that process. In
addition, the agencies are required by
Title XI to weigh safety and soundness
implications regarding any proposed
threshold increase and obtain CFPB
concurrence. The other alternative
proposals suggested, such as varying the
threshold based on local housing prices
or wages, would add unnecessary
regulatory burden and complexity by
introducing numerous threshold levels
across the country.

3. Safety and Soundness
Considerations for Raising the
Residential Real Estate. Threshold.
Under Title XI, the agencies may set a
threshold at or below which a Title XI
appraisal is not required if they
determine in writing that such a
threshold level does not pose a threat to
the safety and soundness of financial
institutions.36 In the proposal, the
agencies preliminarily determined that
the proposed threshold level for
residential real estate transactions
would not pose a threat to the safety and
soundness of financial institutions. The
preliminary determination was based on
supervisory experience regarding causes
of losses at financial institutions,

TABLE 2—2017 HMDA 40

analysis of available Home Mortgage
Disclosure Act (HMDA) data, and the
fact that evaluations would be required
for transactions below the proposed
threshold.37 The agencies invited
comment on their preliminary finding
that the proposed threshold would not
pose a threat to the safety and
soundness of financial institutions, as
well as the data used to support the
finding. After taking into account the
comments, discussed below, and
analyzing a range of data and
information, the agencies have
determined that the threshold level of
$400,000 for residential real estate
transactions does not represent a threat
to the safety and soundness of financial
institutions.

Agency staff used HMDA data to
estimate the number and dollar volume
of institutions’ residential real estate
transactions that would be affected by
the increased threshold. Table 2 below
shows the number and dollar volume of
transactions in 2017 that: (i) Would
have been exempted under the current
threshold; (ii) would be newly
exempted under the proposed threshold
increase; (iii) in total would be
exempted as a result of the proposed
threshold increase; and (iv) would not
be exempted following the proposed
threshold increase. The data are limited
to first-lien, single-family mortgage
originations 38 on residential properties
by FDIC-insured institutions and
affiliated institutions that are not sold to
the GSEs or otherwise insured or
guaranteed by a U.S. government agency
(“regulated transactions”).39

Exempted by Newly exempted Total exempted ex-le-(r)rt\allt:c;)tb
Regulated current by proposed by proposed ro posed Y
transactions by transaction amount threshold of increase to increase to ir?cref)ase to
$250,000 $400,000 $400,000 $400,000
Number of Transactions ........cccccveeeeeeiiiiiiiieee e 750,000 214,000 965,000 379,000
Yo OF TOAl .o 56% 16% 72% 28%
Dollar Volume ($billions) 96 68 164 305
Yo OF TOAl .o 20% 14% 35% 65%

The 2017 HMDA data suggests that
the $250,000 threshold currently
exempts approximately 20 percent of
the total dollar volume of regulated
transactions. Raising the threshold to

3612 U.S.C. 3341(b).

3783 FR at 63116—-63119.

38 Single-family properties include 1-to-4 family
and manufactured housing property types.

39 Transactions originated by regulated
institutions but sold to the GSEs or otherwise

$400,000 will exempt an additional
estimated 14 percent of the dollar
volume, thus increasing the share of the
dollar volume of regulated transactions

insured or guaranteed by a U.S. government agency
are separately exempted from the agencies’
appraisal requirement. See OCC: 12 CFR 34.43(a)(9);
Board: 12 CFR 225.63(a)(9); FDIC: 12 CFR
323.3(a)(9). As described in the proposal, the
214,000 additional exempted transactions represent
only three percent of total HMDA originations in

that are exempt to approximately 35
percent.

The agencies reviewed HMDA data to
measure the percent of regulated
transactions exempted in 1994 when the

2017 and, as also reflected in Table 2, 16 percent
of regulated transactions.

40 Numbers and dollar volumes are based on 2017
HMDA data. Originations with loan amounts greater
than $20 million are excluded. Subtotals may not
add to totals due to rounding.
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threshold was raised from $100,000 to
$250,000 as compared to raising the
threshold from $250,000 to $400,000.
The data show that increasing the
threshold from $100,000 to $250,000 in
1994 resulted in an estimated 77 percent
of the total dollar volume of regulated
transactions being exempt.4! By
comparison, as referenced above in
Table 2, 2017 HMDA data indicates that
increasing the threshold from $250,000
to $400,000 will result in an estimated
35 percent of the total dollar volume of
regulated transactions being exempt. As
stated in the proposal, the threshold
increase will exempt a much smaller
percentage of regulated transactions by
dollar volume.

In the proposal, the agencies
requested comment on whether the
proposed level of $400,000 for the
threshold would be appropriate from a
safety and soundness perspective, and
on what sources of data would be
appropriate for the safety and soundness
analysis. In general, commenters who
supported the proposed increase in the
threshold viewed the data presented in
the proposed rule as supporting the
increase, while commenters opposed to
the increase found the data insufficient.

A number of commenters noted that
the scope of the threshold had
decreased significantly since it was
established in 1994 due to inflation in
home values. As such, they argued that
an increase in the threshold would be
justified to align the threshold with its
1994 scope. Other commenters
expressed concern that the proposed
threshold level would exempt too high
a percentage of residential transactions
from the protections provided by
appraisals. These commenters focused
on the percentage of residential
transactions that would be affected,
either on a national basis or based on
specific geographic areas. Many such
commenters cited data indicating that

411n both the 1994 and 2017 HMDA analyses, the
agencies excluded transactions originated by
nonbanks or transactions sold to the GSEs or
otherwise insured or guaranteed by a U.S.
government agency because those transactions are
already subject to other exemptions in the appraisal
regulations. When discussing the impact of the
threshold increase from $100,000 to $250,000, the
preamble to the 1994 rule noted that information
from the National Association of Realtors, the
Census Bureau, and the Department of Housing and
Urban Development indicated that 85 percent of the
dollar volume of mortgages financing new homes
and 82 percent of the volume of mortgages
financing purchases of existing homes would fall
below the $250,000 threshold. See 59 FR at 29486.
The agencies reviewed the data used in 1994 and
determined that the information reviewed by the
agencies did not appear to exclude transactions
originated by nonbanks or transactions sold to the
GSEs or otherwise insured or guaranteed by a U.S.
government agency, thus, necessitating the
additional analysis.

the proposed threshold of $400,000 is
well above median home prices
nationally and would exempt a large
majority of residential transactions in
specific areas. One commenter indicated
that only 17 metropolitan statistical
areas have a median sales price for
single-family homes that exceeds
$400,000. Several commenters cited to
sources of data that indicated lower
median home prices than the sources
cited in the proposal.

A number of commenters requested
that the agencies conduct alternative
analyses and pointed out that the
agencies did not analyze the local or
regional markets affected by the increase
nor the impact on particular borrowers
or communities. Some commenters
called for further study of home prices
by region and metro area and for the
agencies to show which markets would
be most affected by the threshold
increase. In particular, commenters
requested that the agencies analyze the
effect of the proposed increase in the
threshold in dynamic markets and
compare its effect in urban versus rural
areas. One commenter indicated that
HMDA data are the wrong source of
information for evaluating the impact of
the threshold on rural areas, given that
certain low volume originators in rural
areas are not required to report HMDA
data.

Based on the agencies’ supervisory
experience and analysis, as discussed in
more detail below, the current threshold
has not negatively impacted safety and
soundness, and the agencies do not
believe raising the threshold to $400,000
will present a safety and soundness
concern. Although several commenters
were concerned that the agencies had
not analyzed the effects on local markets
or particular communities, the agencies’
supervisory experience with the current
threshold since 1994 suggests that this
incremental increase will not negatively
affect safety and soundness on the local
or national level based on loss rates for
residential real estate loans as discussed
below and observations during
examinations.

Moreover, the 2017 HMDA data also
suggests that, though the impact on the
total dollar volume of exempted
transactions would be somewhat
limited, the number of exempted
transactions would increase materially
and provide cost savings and regulatory
burden relief for financial institutions.
As shown in table 2 above, the agencies
estimate that the increase would exempt
an additional 214,000 transactions and
thus raise the share of the number of
regulated transactions that would be
exempt from 56 percent to 72 percent.
This analysis of the 2017 HMDA data

indicates that the increased threshold
will affect a low aggregate dollar volume
but a material number of transactions,
suggesting the potential for financial
savings and burden relief with limited
additional risk.42

Further, as covered in the proposal,
the 2017 HMDA data show that the rule
would provide significant burden relief
in rural areas. The agencies estimate
that increasing the appraisal threshold
to $400,000 would potentially increase
the share of exempted transactions from
82 percent to 91 percent of the number,
and from 43 percent to 58 percent of the
dollar volume, of regulated transactions
that were secured by residential
property located in a rural area.*3

a. Use of Evaluations. The Title XI
appraisal regulations require regulated
institutions to obtain evaluations for
several categories of real estate-related
financial transactions that the agencies
have determined do not require a Title
XI appraisal, including transactions at
or below the current thresholds.44
Accordingly, the agencies proposed to
require that regulated institutions
entering into residential real estate
transactions at or below the proposed
residential real estate appraisal
threshold obtain evaluations that are
consistent with safe and sound banking
practices unless the institution chooses
to obtain an appraisal for such
transactions. The agencies requested
comment on use of evaluations instead
of appraisals for residential real estate
transactions.

In general, commenters who
supported the increase in the threshold

42 As noted above, in estimating the impact of the
threshold increase on institutions, the agencies
attempted to exclude from the HMDA data analysis
residential transactions that were already exempt
from the appraisal regulations, including those sold
to the GSEs. The agencies recognize that the
analysis may not have excluded all GSE-related
transactions exempted from the appraisal
regulations, as the regulations exempt not just
transactions sold to the GSEs, but all transactions
that qualify for sale to a GSE or U.S. government
agency. OCC: 12 CFR 34.43(a)(10)(i); Board: 12 CFR
225.63(a)(10)(i); FDIC: 12 CFR 323.3(a)(10)(i). The
agencies do not currently have the ability to
accurately determine which transactions not sold to
a GSE or U.S. government agency actually qualified
for sale. Even assuming that a number of
transactions fall into this category, the agencies
believe the threshold increase will produce burden
relief for regulated institutions.

43 For the purposes of the HMDA analysis, a
property is considered to be located in a “rural”
area if it is in a county that is neither in a
metropolitan statistical area nor in a micropolitan
statistical area that is adjacent to a metropolitan
statistical area, based on 2013 Urban Influence
Codes (UIC) published by the United States
Department of Agriculture. Any loans from Census
tracts that are missing geographical identifiers or
undefined in the 2013 UIC have been excluded
from the analysis of burden relief in rural areas.

44 See OCC: 12 CFR 34.43(b); Board: 12 CFR
225.63(b); FDIC: 12 CFR 323.3(b).
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also viewed evaluations as providing
sufficient valuation information and
analysis for financial institutions and
consumers to engage in safe and sound
residential real estate transactions.
Those opposed to the increase in the
threshold generally argued that
evaluations would not provide enough
support for these transactions and
would pose a threat to financial
institutions and consumers.

Commenters in support of the
proposal asserted that there would be
little impact to safety and soundness by
relying on evaluations instead of
appraisals. Some financial institutions
commented that they had found
evaluations to generally contain
sufficient information and analysis to be
the basis for lending decisions. Several
commenters noted that financial
institutions are only allowed to use
evaluations when doing so is consistent
with safety and soundness and that the
institution always retains the discretion
to seek an appraisal. Some of these
commenters also asserted that they have
adequate programs and policies to
ensure that evaluations are used
prudently.

Many commenters opined that
appraisals are more accurate and
reliable sources of valuation information
than evaluations because they are done
by professionals with strict training
requirements and who are subject to
state credentialing and disciplinary
review for poor quality work. In
contrast, commenters noted there are no
standardized requirements for those
who perform evaluations. Commenters
also noted that appraisals are required
to follow established requirements as
provided by USPAP, which guarantees
a certain level of information and
quality, whereas evaluations lack
standard requirements for information
or structure. Some of these commenters
expressed particular concern about
homes in rural areas that tend to have
unusual features or fewer comparable
properties and thus are harder to value.
Some commenters also raised concerns
about the use of evaluations on homes
that may need repairs, suggesting that
evaluations may not uncover these
issues.

Many commenters argued that
appraisers are the only independent
third party in a real estate transaction
and that only appraisers’ opinions are
independent and unbiased. These
commenters represented that those who
perform evaluations often do not have
the same level of independence from the
transaction. Some commenters asserted
that appraisals provide more accuracy
than evaluations because they include a
physical inspection of the property. In

contrast, some commenters who were
providers of evaluation services
indicated that they typically include a
physical inspection of the property in
their product. A few commenters
suggested that evaluations are subject to
less regulatory scrutiny than appraisals.

Commenters also opined about the
use of automated valuation models
(AVMs) in the performance of
evaluations. Many commenters felt that
AVMs are unreliable and expressed
concern that raising the threshold could
lead to greater reliance on AVMs. Some
of these commenters asserted that it
would be inappropriate for the agencies
to expand the residential real estate
transaction threshold before issuing
quality control standards for AVMs, as
required by Title XI.45 In contrast, some
commenters believed that AVMs could
provide valuable information, and that
improvements in technology and greater
availability of information has improved
the quality of evaluations. One
commenter indicated that AVMs are
more predictive of default than
appraisals. Another indicated that
evaluations based on AVMs are
generally more objective than appraisals
because they are not skewed by
knowledge of the contract price.

The agencies are adopting this aspect
of the final rule without change. As is
the case currently for transactions under
the threshold exemptions, evaluations
will be required for transactions
exempted by the new threshold that do
not receive appraisals.#6 Although the
agencies recognize, as many
commenters noted, that evaluations are
not subject to the same uniform
standards as appraisals in terms of
structure and content or the preparer’s
training and credentialing requirements,
evaluations must be consistent with safe
and sound banking practices.4” The
agencies have provided the Evaluation
Guidance to assist institutions in
complying with this requirement.48 The
Evaluation Guidance provides
information to help ensure that
evaluations provide a credible estimate
of the market value of the property
pledged as collateral for the loan. For
instance, the Evaluation Guidance states
that, generally, evaluations should be
performed by persons who are

4512 U.S.C. 3354(b).

46 An evaluation is not necessary if the
transaction qualifies both for the new threshold and
for another exemption that does not require an
evaluation.

47 OCC: 12 CFR 34.43(b); Board: 12 CFR
225.63(b); FDIC: 12 CFR 323.3(b).

48 See supra notes 23 and 24. See also Frequently
Asked Questions on the Appraisal Regulations and
the Interagency Appraisal and Evaluation
Guidelines (October 16, 2018), OCC Bulletin 2018—
39; Board SR Letter 18—9; FDIC FIL-62—2018.

competent, independent of the
transaction, and have the relevant
experience and knowledge of the
market, location, and type of real
property being valued.

Although some commenters
expressed concern that raising the
threshold would cause financial
institutions to feel pressured to use
evaluations whenever possible in order
to remain competitive, data analyzed by
the agencies suggests that financial
institutions are generally using caution
when determining when evaluations are
suitable for a given transaction. A five-
year review of supervisory information
on the use of appraisals and evaluations
by large financial institutions found
larger lenders obtained appraisals on 74
percent of portfolio residential real
estate originations at or below the
current $250,000 threshold.49 These
data suggest that financial institutions
are often exercising discretion in
determining when to use evaluations
and are not automatically using
evaluations whenever permitted.

Further, individuals performing
evaluations are expected to be
independent of the transaction. The
agencies note that many evaluations of
residential properties that are a
consumer’s principal dwelling are
covered by the valuation independence
requirements of section 1472 of the
Dodd-Frank Act and its implementing
regulation.5® Among other
requirements, this regulation prohibits
conflicts of interest and coercion in the
preparation of any opinion of value and
prohibits preparers of opinions of value
from materially misrepresenting the
value of the property.5! In addition, the
agencies have issued guidance to help
institutions ensure that they have the
proper controls to fulfill independence
expectations.52

Regarding concerns about AVM use,
the agencies note that, while financial
institutions may use AVMs in preparing
evaluations, any evaluation in which
they are used must be consistent with
safe and sound practices. The agencies
have published guidance to help ensure
that financial institutions’ use of AVMs
is consistent with this requirement.53

49Y-14 data. Bank holding companies and
intermediate holding companies with $50 billion or
more in total consolidated assets are required to
submit a quarterly Capital Assessments and Stress
Testing (FR Y-14M) reports and schedules, which
collect granular data on institutions’ various asset
classes, including residential real estate loans.

5015 U.S.C. 1631; 12 CFR 226.42.

5112 CFR 226.42.

52 Guidelines, Section V.

53 See Supervisory Guidance on Model Risk
Management (April 4, 2011), OCC Bulletin 2011-12;
Board SR Letter 11-7; FDIC FIL-22-2017 (adopted
by the FDIC in 2017 with technical and conforming
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b. Analysis of Loss Rates. When
considering the threshold increase’s
potential impact on safety and
soundness, the agencies considered a
loss analysis of aggregate net charge-off
rates for residential real estate loans
after the last increase in the appraisal
threshold in 1994. The agencies’
analysis of the charge-off rates offered
no evidence that increasing the
appraisal threshold to $400,000 for
residential real estate transactions
would materially increase the risk of
loss to financial institutions. The
agencies requested comment on this
analysis of the charge-off data.

Several commenters noted that the
agencies’ loss analysis did not reflect
any significant change in the loss
history for residential real estate
transactions after the threshold was
increased from $100,000 to $250,000 in
1994. Other commenters requested
alternative analyses of charge-off rates,
specifically data on foreclosures and
losses based on loan amount, as
opposed to aggregate net charge-off data.
These commenters asserted that the
aggregate data could include loans not
eligible for the exemption or loans
exempted on other grounds. A few
commenters recommended that the
agencies compare loan-level foreclosure
rates for their use of appraisals and
evaluations to determine if a correlation
exists between the use of evaluations
and foreclosures.

As noted in the proposal, a historical
review of loss data demonstrates that
the net charge-off rate for residential
real estate transactions did not increase
after the appraisal threshold was raised
from $100,000 to $250,000 in June 1994,
indicating the 1994 threshold increase
did not have a negative impact on the
safety and soundness of regulated
institutions. The historical loss
information in the Reports of Condition
and Income (Call Reports) also shows
that the net charge-off rate for
residential real estate transactions
remained relatively unchanged after the
increase in the threshold in 1994
through year-end 2007. While the net
charge-off rate for residential real estate
transactions escalated significantly from
2008 through 2013 during the financial
crisis, the agencies primarily attribute
this to weak underwriting standards in
the lead up to the crisis.

changes)); Guidelines, Appendix B. The agencies
note that many commenters suggested that
appraisers, unlike those who perform evaluations,
cannot be employees of the financial institution
making the loan. However, appraisers are permitted
to be employees of the lender provided that the
independence requirements in the agencies’ rules
are met. OCC: 12 CFR 34.45(a); Board: 12 CFR
225.65(a); FDIC: 12 CFR 323.5(a).

Based on the net charge-off data,
which suggest that the increase in the
appraisal threshold in 1994 did not have
a material effect on the loss experience
associated with residential real estate
loans, the agencies believe the increase
to $400,000 will not lead to increases in
charge-off rates.

c. Supervisory Experience. In addition
to analyzing net charge-off rates for
residential real estate transactions, the
agencies also considered their own
supervisory experience with appraisals
and evaluations. The agencies’
experience in supervising appraisal and
evaluation programs and practices since
the enactment of FIRREA indicates that
increasing the threshold would not
threaten the safety and soundness of
financial institutions. The agencies have
found that both appraisals and
evaluations prepared properly can be
credible tools to support real estate
lending decisions.

As part of the agencies’ consideration
of the safety and soundness
implications of the proposed threshold
increased, the agencies reviewed safety
and soundness Reports of Examination.
Regarding examination experience, the
agencies reviewed Reports of
Examination of their respective
supervised institutions from January
2017 to December 2018 for examiner
findings regarding appraisals and
evaluations.5¢ Both appraisals and
evaluations were cited in examiner
findings, however, the overall amount
and nature of valuation-related
examination findings support a
conclusion that the proposed threshold
increase would not threaten the safety
and soundness of financial institutions.

The agencies have a long history with
evaluations as an alternative valuation
tool. The agencies have implemented
examination procedures to frame their
review of an institution’s valuation
practices and the sufficiency of the
supporting information in evaluations,
as appropriate for the size and nature of
the institution’s residential real estate
lending activities. The agencies have
used these procedures to assess the use
of evaluations and ensure that they are
prepared according to safety and
soundness principles and will continue
to examine institutions’ evaluation
policies and practices. The fact that
evaluations, which will continue to be
subject to supervisory oversight, will be
required for transactions at or below the
increased threshold supports the
conclusion that increasing the

54 The Reports of Examination data reviewed
related to both commercial and residential real
estate lending valuations and valuation programs of
supervised institutions.

residential real estate appraisal
threshold to $400,000 will not pose a
threat to safety and soundness.

d. Additional Protections. In
proposing to raise the residential real
estate appraisal threshold, the agencies
noted that institutions may elect to
obtain appraisals for transactions that
fall under the threshold, even though an
evaluation would also be permitted. In
the supervisory experience of the
agencies, a financial institution may
choose to obtain appraisals for exempt
transactions based on the risks
associated with a particular transaction
or to preserve the flexibility to sell
residential loans in the secondary
market. The agencies requested
comment on the question of whether
and when institutions use appraisals
even if not required to do so by the
appraisal regulations.

Several commenters indicated that
institutions follow risk-based internal
policies to determine whether to obtain
an appraisal, including for transactions
that fall under one of the exemptions
from the appraisal regulations. One
commenter provided survey data
suggesting that the majority of lenders
in one state often obtain appraisals for
loans that fall below the current
threshold. On the other hand, some
commenters asserted that lenders would
feel competitive pressure to use more
evaluations if the threshold were raised
and that the agencies lacked data on
how often lenders use evaluations when
permitted.

The agencies expect regulated
institutions to continue using a risk-
focused approach when considering
whether to order an appraisal for
transactions that fall below the
threshold. The Guidelines encourage
institutions to establish appropriate
policies and procedures for determining
when to obtain an appraisal in
connection with transactions for which
an evaluation is permitted.>5 Similarly,
the Evaluations Advisory suggests it
would be prudent to obtain an appraisal
rather than an evaluation when an
institution’s portfolio risk increases or
for higher-risk transactions.5¢ As
detailed above, data reviewed by the
agencies found that lenders often choose
to obtain appraisals, even when
evaluations are permitted for
transactions at or below the current
$250,000 threshold.

In addition to the additional safety
and soundness protection provided by
the risk-based approach to valuations,
the agencies note that each agency has
the ability under the appraisal

55 Guidelines, Section XI.
56 Evaluations Advisory at 2.
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regulations to require an appraisal
whenever it is necessary to address
safety and soundness concerns.>” This
authority allows the agencies to require
appraisals for exempt transactions, for
example, where an institution
demonstrates weakness in the safe and
sound use of evaluations for exempt
transactions.

4. Consumer Protection
Considerations. In proposing the
increase in the appraisal threshold for
residential transactions, the agencies
noted that evaluations can provide
consumer protections. The agencies
noted that evaluations have long been
required for below-threshold
transactions; must be consistent with
safe and sound banking practices; 58 and
should contain sufficient information
and analysis to support the decision to
engage in the transaction,?9 although
they may be less structured than
appraisals. In the proposal, the agencies
also highlighted that the Guidelines and
the Evaluations Advisory 60 provide that
individuals preparing evaluations
should be qualified, competent, and
independent of the transaction and the
loan production function of the
institution.®? For these reasons, the
agencies posited that evaluations could
provide a level of consumer protection
for transactions at or below the
proposed appraisal threshold.

The agencies requested comment
generally regarding any implications of
the proposed rule on consumer
protection. In addition, the agencies
asked commenters for specific
information about the potential cost and
time savings to consumers that may
result from the increased use of
evaluations versus appraisals and
whether information in evaluations
would be sufficiently clear to enable the
consumer to make an informed
decision. The agencies also requested
comment on the availability of valuation
information to consumers through
public sources and whether information
from those sources help provide
consumers with additional protection in
residential transactions. Finally, the
agencies requested comment on
challenges, if any, that financial
institutions may have in meeting the
requirements and standards for
independence for evaluations prepared
by internal staff or external third parties.

In general, commenters that
supported the proposed threshold and

570CC: 12 CFR 34.43(c); Board: 12 CFR 225.63(c);
FDIC: 12 CFR 323.3(c).

58 OCC: 12 CFR 34.43(b); Board: 12 CFR
225.63(b); FDIC: 12 CFR 323.3(b).

59 Guidelines, Section XIII.

60 Evaluations Advisory at 2.

61 Guidelines, Section V.

commented on consumer protection
issues indicated that evaluations
provide consumers with sufficient
protection in a residential real estate
transaction. Many commenters who
opposed the increased threshold
indicated that evaluations are
inadequate substitutes for appraisals
and therefore an increased threshold
would pose a threat to consumer
protection.

Many commenters opposed to an
increase in the threshold argued that
appraisers are the only objective and
unbiased party in a transaction and
bring checks, balances, and oversight to
the mortgage lending process. Some of
these commenters based this assertion
on the legal requirement for appraiser
independence and the professional
standards to which appraisers are held.
These commenters also argued that
individuals preparing evaluations are
often not disinterested third parties
because they are employed by the
lender. Several commenters asserted
that evaluations are usually performed
by individuals who, unlike appraisers,
are not credentialed valuation
professionals subject to standardized
training and experience requirements.

A number of commenters suggested
that inadequate property valuations and
undue influence on appraisers
contributed to property overvaluation
during the most recent financial crisis,
with adverse impacts for consumers.
They indicated that the Dodd-Frank Act
strengthened protections regarding
appraisals, including federal oversight
provisions, and that a number of these
protections do not apply to evaluations
that are not conducted by appraisers. On
the other hand, commenters who
supported the proposed increase in the
threshold argued that evaluations are a
safe alternative to appraisals, with some
noting that individuals who prepare
evaluations are also required to be
independent under federal law, as
discussed further below.

Many commenters who opposed a
threshold increase on consumer
protection grounds asserted that
evaluations are not subject to uniform
standards and are not a meaningful
substitute for an appraisal that must be
conducted in compliance with USPAP.
A number of commenters questioned
the reliability of valuation methods
other than appraisals, particularly
AVMs and evaluations. Other
commenters suggested that the proposal
would cause consumers to lose the
benefit of appraisers performing a
physical inspection and an analysis of
specific property features, including
property maintenance and repair issues
that can affect the property value.

Some commenters in favor of a
threshold increase asserted that
evaluations protect consumers by
helping to ensure the property’s value
supports the purchase price. In this
regard, one commenter indicated that
evaluations must be consistent with safe
and sound banking practices and,
according to agency guidelines, they
should provide supporting information
and an estimate of market value. One
commenter in favor of a threshold
increase raised concerns that appraisals
may provide a false sense of protection
to consumers who incorrectly assume
their property can be sold for the
appraised market value if they
encounter financial difficulties. A few
commenters that supported an increase
argued that neither appraisals nor
evaluations are consumer protection
tools for homebuyers, asserting that both
are received after prospective buyers
have entered into a purchase and sale
agreement (PSA) to purchase the
residential property at a specified price.

Some commenters that opposed an
increase in the residential threshold
argued that, unlike for faulty appraisals,
consumers do not have any recourse for
faulty evaluations. Some commenters
noted that consumers may file an
official complaint with a state’s
appraiser board to address an inaccurate
appraisal, which is not an option for
addressing an inaccurate evaluation
performed by a non-appraiser. In
addition, one commenter questioned
whether evaluations could be used to
renegotiate or cancel PSAs under an
appraisal contingency clause.

A number of commenters opposed to
a threshold increase asserted that
appraisals are easier for consumers to
understand than evaluations. Some
commenters noted the standardized
requirements of a USPAP-compliant
appraisal report provide information in
a consistent manner and ensure that the
user has enough information to
understand the conclusions in the
report. Some commenters opposed to an
increase raised concerns that free online
valuation information and tools may be
flawed due to, for example, their
reliance on public records with data
entry errors.

One commenter in favor of an
increased threshold indicated that
evaluations are often easier for
consumers to read and understand,
asserting that they typically explain the
comparisons with other recent sales in
“plain English.” Some commenters
generally in favor of an increase noted
that consumers have access to a wide
array of readily available valuation
information, and may also voluntarily
obtain appraisals.
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Numerous commenters opposed to a
threshold increase asserted that an
increase to the appraisal threshold
would have a disproportionately
negative impact on more at-risk
consumers, such as low-income
individuals, members of certain
minority groups, or first-time
homebuyers, because at-risk borrowers
are more likely to purchase homes
priced in lower ranges and, therefore,
are more likely to enter into residential
transactions without the benefit of an
appraisal. Some commenters asserted
that first-time homebuyers are among
the consumers least able to manage
financial risk, and are most in need of
consumer protections. According to
several of these commenters, this is
because first-time homebuyers typically
use a substantial portion of their savings
for the down payment or obtain
mortgages with high loan-to-value
ratios.

In adopting the threshold increase for
residential mortgage loans as proposed,
the agencies appreciate and have
considered the consumer protection
issues and concerns raised by the
commenters. Based on their supervisory
experience with evaluations since 1994,
the agencies have found that both
appraisals and evaluations can protect
consumers by facilitating the informed
use of credit and helping to ensure the
estimated value of the property supports
the purchase price and mortgage
amount. Further, the agencies consulted
with the CFPB throughout the
development of the proposal and final
rule and, as required by Title XI,62 have
received concurrence from the CFPB
that the residential real estate appraisal
threshold being adopted provides
reasonable protection for consumers
who purchase 1—4 unit single-family
residences.

In response to the comments
concerning valuation independence, the
agencies have long recognized that
evaluations prepared by competent and
independent preparers can provide
credible valuation information for
residential real estate transactions. In
addition, the Dodd-Frank Act contained
provisions that addressed independence
requirements applicable to “valuations”
for consumer-purpose mortgages
secured by a consumer’s principal
dwelling. The Valuation Independence

62n the Dodd-Frank Act, Congress amended the
threshold provision to require “‘concurrence from
the Bureau of Consumer Financial Protection that
such threshold level [established by the agencies]
provides reasonable protection for consumers who
purchase 1-4 unit single-family residences.” 12
U.S.C. 3341(b).

Rule,?3 which implements the Dodd-
Frank Act independence provisions,
states that “no covered person shall or
shall attempt to directly or indirectly
cause the value assigned to the
consumer’s principal dwelling to be
based on any factor other than the
independent judgment of a person that
prepares valuations, through coercion,
extortion, inducement, bribery, or
intimidation of, compensation or
instruction to, or collusion with a
person that prepares valuations or
performs valuation management
functions.” 6¢ Additionally, the rule
prohibits mischaracterizations of
property value and conflicts of interest
for persons preparing valuations or
performing valuation management
functions.®5 These independence
requirements extend to appraisals,
evaluations, and other estimations of
value and encompass not only
individuals preparing such valuations
but also those performing valuation
management functions.®6 The failure to
comply with the independence
requirements in the Valuation
Independence Rule can result in civil
liability.67

In response to comments concerning
on-site inspections of real estate, the
agencies note that USPAP does not
require appraisers to inspect the subject
property and that some appraisers use
third parties to conduct inspections. As
such, not all appraisals include
inspections. As with appraisals, the
agencies note that when financial
institutions obtain an evaluation, the
evaluation will often include a physical
property inspection, which can provide
a prospective buyer with relevant
information about a property’s
condition. Evaluations, like appraisals,
should contain sufficient information

63 See Interim Final Rule for Valuation
Independence, 75 FR 66554 (October 28, 2010) and
75 FR 80675 (December 23, 2010), Board: 12 CFR
226.42; CFPB: 12 CFR 1026.42 (implementing
valuation independence amendments to the Truth
in Lending Act (TILA), 15 U.S.C. 1601 et seq., by
Dodd-Frank Act section 1472, 15 U.S.C. 1639e).

64 Board: 12 CFR 226.42(c)(1); CFPB: 12 CFR
1026.42(c)(1).

65 See Board: 12 CFR 226.42(c)(2), (d); CFPB: 12
CFR 1026.42(c)(2), (d).

66 Valuation management functions include:
“Recruiting, selecting, or retaining a person to
prepare a valuation”; “contracting with or
employing a person to prepare a valuation”;
“managing or overseeing the process of preparing
a valuation, including by providing administrative
services such as receiving orders for and receiving
a valuation, submitting a completed valuation to
creditors and underwriters, collecting fees from
creditors and underwriters for services provided in
connection with a valuation, and compensating a
person that prepares valuations”; and “reviewing or
verifying the work of a person that prepares
valuations.” 12 CFR 1026.42(b)(4).

67 See 15 U.S.C. 1640.

and analysis to support the institution’s
decision to engage in a credit decision,
including information relating to the
actual physical condition and
characteristics of the property, as
discussed in the Guidelines.68 The
individual who is performing the
evaluation should determine whether a
physical property inspection is
necessary to support the property’s
value. Based on the agencies’
supervisory experience with appraisals
and evaluations since 1994, the agencies
believe that property inspections done
by appropriately trained individuals for
either appraisals or evaluations can
provide prospective buyers with
detailed information regarding a
property’s condition and features, may
provide consumer protection, and can
help ensure that appraisals or
evaluations are consistent with safe and
sound banking practices.

The agencies recognize that some
consumers may seek to include
appraisal contingency clauses in PSAs.
However, the threshold exemption does
not affect the ability to enter into these
arrangements. One commenter
suggested that evaluations may not
constitute appraisals for purposes of
appraisal contingency clauses and may
cause confusion to consumers opting for
these contingencies. The agencies are
not aware of any such issues regarding
the current threshold, which already
exempts a significant portion of
residential real estate transactions. In
this regard, the agencies do not have
reason to believe that the incremental
increase in exempted transactions will
create consumer protection concerns
related to PSAs. With respect to
consumer recourse for faulty
evaluations, available information from
entities that use or provide evaluations
indicates that lenders often order
appraisals when disputes arise with
evaluations, so the agencies do not
expect the proposal to materially affect
options for consumer recourse.

Regarding the impact of the threshold
increase on consumers’ understanding
of and access to valuation information,
the agencies note that lenders must
provide a copy of all appraisals and
written valuations developed in
connection with an application for a
first-lien loan secured by a dwelling,59
which includes both appraisals and
evaluations. In addition, although all
sources of publicly available valuation
information might not always accurately

68 Guidelines, Section XII.

69 See 12 CFR 1002.14, 78 FR 7216 (January 31,
2013) (implementing amendments to the Equal
Credit Opportunity Act (ECOA), 15 U.S.C. 1691 et
seq., by Dodd-Frank Act section 1474, 15 U.S.C.
1691(e)).
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reflect the market value of a particular
property, consumers can use a variety of
available information to learn more
about the availability of and the
potential range of values for properties
in a particular area or market. Moreover,
although limited in scope, the higher-
priced mortgage loan rule (HPML
rule),”? as adopted by the agencies,
requires lenders for certain HPMLs
secured by a consumer’s principal
dwelling to obtain an appraisal—and in
some cases two appraisals—that include
an interior property visit, and provide
free copies to the consumer. The HPML
Rule applies to certain higher-risk
transactions. Thus, for a select group of
loans, the HPML Rule assures that the
information in an appraisal will be
available for some of the consumers
who might be more likely to fall into the
at-risk categories mentioned by
commenters as being most affected by
the threshold increase.

Finally, the agencies note that even
when the transaction amount is at or
below the threshold, the Guidelines 71
encourage regulated institutions to
establish policies and procedures for
obtaining Title XI appraisals when
necessary for risk management. As
discussed above, the FR Y-14M data
reviewed by the agencies found that
lenders included in the data obtained
appraisals on 74 percent of residential
real estate loans of $250,000 and below
that were held in portfolio. These
empirical data indicate that lenders
generally obtain appraisals for a
majority of residential real estate
transactions for which the agencies’
appraisal regulations permitted an
evaluation. These data are also
consistent with some commenters’
assertions that lenders would continue
to use a risk-based approach in
determining whether to obtain an
evaluation or an appraisal for a
particular transaction, regardless of the
threshold amount. Further, consumers
may voluntarily obtain appraisals

70 OCC: 12 CFR part 34, subpart G; Board: 12 CFR
226.43; FDIC (through adoption of CFPB rule): 12
CFR 1026.35(c). The FDIC adopted the HPML Rule
as published in the CFPB’s regulation. See 78 FR
10368-01, 10370 (December 26, 2013). Exemptions
from the requirements of the HPML Rule include,
among others, “qualified mortgages” under 15
U.S.C. 1639c (implemented by the CFPB at 12 CFR
1026.43); reverse mortgages subject to 12 CFR
1026.33; and certain refinancings. See OCC: 12 CFR
34.203(b); Board: 12 CFR 226.43(b); FDIC (through
adoption of CFPB rule): 12 CFR 1026.35(c)(2).
Exemptions from the requirement for two appraisals
for certain transactions include, among others,
extensions of credit that finance a consumer’s
acquisition of property located in a rural county, as
defined in 12 CFR 1026.35(b)(2)(iv)(A). See OCC: 12
CFR 34.203(d)(7)(H); Board: 12 CFR 226.43(d)(7)(H);
FDIC (through adoption of CFPB rule): 12 CFR
1026.35(c)(4)(vii)(H).

71 See Guidelines, Section XI.

regardless of whether the regulated
institution is required to do so.

5. Reducing Burden Associated with
Appraisals. In proposing the increase in
the residential appraisal threshold, the
agencies considered that the increased
use of evaluations would likely reduce
the time and costs associated with
residential real estate transactions,
which in turn would reduce burden for
financial institutions and consumers.
The agencies invited comment on the
cost and time associated with
performing and reviewing evaluations
as compared to Title XI appraisals. The
agencies also invited comment on the
appropriateness of the data used in the
proposal and requested any suggestions
for alternative sources of data.

The agencies received a number of
comments indicating that the proposed
increase in the residential real estate
appraisal threshold would result in cost
and time savings for consumers and
regulated institutions. Several
commenters concurred with the
agencies’ cost estimates in the proposal.
One commenter indicated that
evaluation tools provide accurate
valuation information at approximately
half the cost of an appraisal. Another
commenter estimated that an evaluation
could cost between 20 and 50 percent of
the price of a comparable appraisal, and
that an evaluation can generally be
delivered in one to five days while an
appraisal may take between five and
twenty-one days. Another commenter
asserted that evaluations typically cost
about $100 less than appraisals. One
commenter noted that evaluations are
often performed by bank employees, in
which case the customer is not typically
charged for the service, and that when
the lender obtains an evaluation from a
third-party provider (as opposed to
using its own employee), borrowers may
still save approximately 50 percent.
Some commenters also asserted that the
proposed threshold increase would
reduce the time needed for appraisal
review. The agencies received several
comments from financial institutions,
financial institution trade associations,
and state regulators asserting that the
proposals would particularly reduce
delays and costs in rural areas that may
be experiencing a shortage of state
licensed or state certified appraisers.
Two of these commenters specifically
asserted that a broadly applicable
threshold increase to $400,000, rather
than the more limited rural residential
appraisal exemption, is appropriate
because it would provide additional
burden relief by eliminating
unnecessary qualifying criteria. One of
these commenters, a financial
institution trade association from a large

state, asserted that the rural residential
appraisal exemption would not apply to
transactions in areas representing 86
percent of the state’s population, and
that the proposed threshold increase
thus would provide additional burden
relief in the state beyond what was
provided by the rural residential
appraisal exemption.

Other commenters questioned how
much relief the proposal would provide.
Some commenters noted the agencies’
acknowledgement that there is limited
information on the cost and time burden
of evaluations versus appraisals and
urged the agencies to obtain additional
data to quantify any expected savings.
Several commenters noted that the cost
of an appraisal is relatively small
compared to other financing costs in the
transaction such as the fees charged by
banks and brokers. Some of these
commenters also suggested that any cost
savings to consumers would be
outweighed by the financial harm that
could result from purchasing a home
without an estimate of value provided
by an appraiser. One commenter
indicated that evaluations may take
longer to review than appraisals.
Another argued that even if an appraisal
takes longer to review, the time
difference is not significant and would
not delay a loan closing. Some
commenters questioned the need for,
and appropriateness of, the proposed
threshold increase in light of the rural
residential appraisal exemption.

Several commenters challenged the
agencies use in the proposal of the
Department of Veterans Affairs (VA)
appraisal fee schedule as support for
their analysis of potential cost savings,
arguing that the $600 average cost noted
in the proposal based on the VA fee
schedule likely overstates the cost of
appraisals. One commenter noted the
VA’s underwriting requirements exceed
USPAP standards, which increases
costs. Some of these commenters cited
alternative sources for fee data,
including several state-specific studies.
One such commenter referred to a
survey showing that VA fees are higher
than the norm, indicating that the
median cost of an appraisal is $450,
with 89 percent of those surveyed
stating the typical cost of an appraisal
is below $600. This commenter also
questioned whether the cost and time to
receive an appraisal were burdensome,
as its survey reflected that appraisals
represented less than 0.2 percent of the
total transaction cost and that the
typical wait time for an appraisal in
2018 was only 7 days.

A number of commenters disputed
that there are appraiser shortages
warranting regulatory relief outside of



Federal Register/Vol. 84, No. 195/ Tuesday, October 8, 2019/Rules and Regulations

53591

rural areas, with some offering
supporting data from the Appraisal
Subcommittee of the Federal Financial
Institutions Examination Council and
the Appraisal Foundation. Several
commenters identified appraisal
management companies (AMCs) as a
significant source of unnecessary costs
and delays, and suggested that appraiser
shortages are due to the low appraisal
fees AMCs offer, resulting in appraisers
being unwilling to work for AMGs.

The agencies considered these
comments in evaluating the rule’s
potential impact. As discussed further
below, available data and analysis
indicate that, while there is limited
information available to compare the
cost and time savings related to
performing appraisals versus
evaluations, raising the residential
threshold, and the corresponding
increased use of evaluations, will lead
to some level of cost savings for
consumers and institutions. The
agencies also conclude that raising the
threshold is likely to reduce the time
needed to find appropriate personnel to
perform the valuation, particularly in
areas experiencing shortages of certified
or licensed appraisers.

As noted in the proposal, and
according to data submitted by
commenters, the cost of obtaining an
evaluation can be substantially less than
the cost of obtaining an appraisal, with
estimates ranging from evaluations
costing $100 less than the cost of an
appraisal or less than half (with one
estimate of 20 percent) of the cost of an
appraisal. The agencies acknowledge
the limitations in relying on the VA
appraisal fee schedule, which may
reflect appraisal fees that are higher
than average across the industry.
However, even if the average appraisal
cost is less than the $375 to $900 range
suggested in the proposal, the agencies
believe expanding the use of evaluations
will produce time and cost savings.
Some commenters indicated that, while
the cost of an appraisal is generally
passed on to the borrower, an evaluation
performed by in-house staff may be
provided at no cost to the borrower.
When a borrower pays for an evaluation
outsourced to a third-party, the cost may
still be significantly less than for a
comparable appraisal.

The agencies also note that regulated
institutions generally need less time to
review evaluations than Title XI
appraisals because the content of the
report can be less comprehensive than
an appraisal report. Institutions are
more likely to obtain an evaluation,
where permitted, for transactions with a
lower dollar value, that are less
complex, or that are subsequent to a

previous transaction for which a Title XI
appraisal was obtained. As a result,
evaluations are often simpler and take
less time to review than appraisals.
Based on supervisory experience, the
agencies have previously estimated that,
on average, the time to review
evaluations takes approximately 30
minutes less than the time to review
appraisals. While the precise time and
cost reduction per transaction is
difficult to determine, the agencies
conclude that the increased threshold is
likely to result in some level of cost and
time savings for regulated institutions
that engage in residential real estate
lending and for consumers.

In considering the aggregate effect of
this rule, the agencies also considered
the number of transactions likely to be
affected by the increased threshold. As
discussed above, the agencies’ analysis
of 2017 HMDA data suggests that
increasing the residential threshold
from $250,000 to $400,000 would
exempt an additional 214,000
residential real estate originations at
regulated institutions from the agencies’
appraisal requirement, representing an
additional 16 percent of all regulated
transactions. While the supervisory data
discussed above suggest that use of
evaluations is lower than it could be,
the agencies expect that raising the
residential appraisal threshold will still
provide burden relief because it will
provide flexibility in those situations
where obtaining an appraisal would
significantly delay the transaction and
the financial institution determines that
an evaluation would be sufficient for the
safety and soundness of the particular
transaction.

B. Incorporation of the Rural Residential
Appraisal Exemption Under Section 103
of the Economic Growth, Regulatory
Relief, and Consumer Protection Act

As discussed above, in section 103 of
EGRRCPA, Congress amended Title XI
in 2018 to add a rural residential
appraisal exemption.”2 Under this new
exemption, a financial institution need
not obtain a Title XI appraisal if the
property is located in a rural area; the
transaction value is less than $400,000;
the financial institution retains the loan
in portfolio, subject to exceptions; and
not later than three days after the
Closing Disclosure Form is given to the
consumer, the financial institution or its
agent has contacted not fewer than three
state certified or state licensed
appraisers, as applicable, and has
documented that no such appraiser was
available within five business days

72Public Law 115-174, Title I, section 103,
codified at 12 U.S.C. 3356.

beyond customary and reasonable fee
and timeliness standards for comparable
appraisal assignments.”3

The proposed rule would have
amended the agencies’ appraisal
regulations to reflect the rural
residential appraisal exemption under
section 103 of EGRRCPA in the list of
transactions that are exempt from the
agencies’ appraisal requirement. The
amendment to this provision would
have been a technical change that would
not alter any substantive requirement,
because the statutory provision is self-
effectuating and the proposed threshold
increase to $400,000 would encompass
loans that would otherwise qualify for
the section 103 rural residential
appraisal exemption. In addition, the
proposed rule would have required
evaluations for transactions that are
exempt from the agencies’ appraisal
requirement under the rural residential
appraisal exemption under section 103
of EGRRCPA. The agencies proposed
that financial institutions obtain
evaluations for these transactions
because evaluations protect the safety
and soundness of financial institutions.

In the proposed rule, the agencies
specifically asked what challenges, if
any, would be posed by requiring
lenders to obtain evaluations where the
rural residential appraisal exemption
under section 103 of EGRRCPA is used.
The agencies received very few
comments on the proposed evaluation
requirement. A few commenters
asserted that the preparation of both
appraisals and evaluations on properties
located in rural areas may be affected by
the limited comparable sales data
available in rural areas.

After considering the comments
received, the agencies have decided to
implement the requirement for
regulated institutions to obtain
evaluations when the rural residential
appraisal exemption is used. The
agencies recognize that the scarcity of
comparable sales data in rural areas has
been a long-standing issue and issued
guidance in 2016 to assist institutions in
obtaining evaluations in rural areas with
few or no recent comparable sales.74
Since the early 1990s, the agencies’
appraisal regulations have required that
regulated institutions obtain evaluations
for certain other exempt residential real

7312 U.S.C. 3356. The mortgage originator must
be subject to oversight by a Federal financial
institutions regulatory agency, as defined in Title
XI. Further, the exemption does not apply to loans
that are high-cost mortgages, as defined in section
103 of TILA, or if a Federal financial institutions
regulatory agency requires an appraisal because it
believes it is necessary to address safety and
soundness concerns.

74 Evaluations Advisory at 3.
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estate transactions (which in practice
are generally retained in their
portfolios). Requiring evaluations for
transactions exempted by the rural
residential appraisal exemption reflects
the agencies’ long-standing view that
safety and soundness principles require
institutions to obtain an understanding
of the value of real estate collateral
underlying most real estate-related
transactions they originate.

For clarity, the agencies note that
under the final rule, creditors operating
in rural areas could opt to rely on the
more broadly applicable exemption for
transactions of $400,000 or less in lieu
of the rural residential appraisal
exemption and will not need to meet the
additional criteria required under the
rural residential appraisal exemption.
This is because the broader exemption
for transactions of $400,000 or less
adopted in this final rule encompasses
the more narrow exemption under
EGRRCPA section 103. An evaluation is
required regardless of which of these
exemptions is relied upon. By
specifying that an evaluation is required
for transactions in which all of the
criteria under EGRRCPA section 103 are
met, the agencies seek to streamline the
exemption rules and eliminate
confusion for creditors operating in
rural areas.

C. Addition of the Appraisal Review
Requirement

Section 1473(e) of the Dodd-Frank Act
amended Title XI to require that the
agencies’ appraisal regulations include a
requirement that Title XI appraisals be
subject to appropriate review for
compliance with USPAP.75 The
proposed rule would have made a
conforming amendment to add this
statutory requirement for appraisal
review to the appraisal regulations. The
agencies proposed to mirror the
statutory language for this standard. The
agencies also indicated in the proposal
that the Guidelines provide more
information to assist financial
institutions in the appropriate review of
appraisals and evaluations.?6

In the proposal, the agencies
specifically asked what concerns, if any,
would be posed by requiring lenders to
conduct appropriate reviews of Title XI
appraisals for compliance with USPAP.
The agencies received very few
comments addressing the appraisal
review proposal. One commenter
indicated that appraisal review provides
significant consumer and lender
safeguards. Another commenter

75 Dodd-Frank Act, section 1473, Public Law 111—
203, 124 Stat. 1376.
76 See Guidelines, Section XV.

expressed concern that a requirement
for appraisal review would force some
financial institutions to outsource the
review process, given that many small
institutions do not have staff trained in
USPAP standards, which would add
considerable overhead expense for
financial institutions. This commenter
also requested clarification of whether
evaluations must be reviewed for
compliance with USPAP.

In response to these comments, the
agencies note that the appraisal review
proposed is statutorily required by Title
XI. In addition, the agencies have long
recognized that appraisal review is
consistent with safe and sound banking
practices, as outlined in the Guidelines,
and should be employed as part of the
credit approval process to ensure that
appraisals comply with USPAP, the
appraisal regulations, and a financial
institution’s internal policies.”? As
noted in the Guidelines, appraisal
reviews should help ensure that an
appraisal contains sufficient
information and analysis to support the
decision to engage in the transaction, as
required by the appraisal regulations.”8
Through the review process, the
institution should be able to assess the
reasonableness of the valuation method,
the assumptions, and whether data
sources are appropriate and well-
supported.”?

As a reflection of the long-standing
guidance on appraisal review, many
financial institutions may already have
review processes in place for these
purposes. With respect to the question
concerning evaluations and appraisal
review, the agencies note that
evaluations need not comply with
USPAP. While financial institutions
should continue to conduct safety and
soundness reviews of evaluations to
ensure that an evaluation contains
sufficient information and analysis to
support the decision to engage in the
transaction, the USPAP review
requirement in Title XI does not apply
to such a review.

After carefully considering the
comments received, the agencies have
decided to implement the requirement
that financial institutions review
appraisals for federally related
transactions for compliance with
USPAP. The agencies encourage
regulated institutions to review their
existing appraisal review policies and
incorporate additional procedures for
subjecting appraisals for federally
related transactions to appropriate

77 See id.

78 See OCC: 12 CFR 34.44(b); Board: 12 CFR
225.64(b); FDIC: 12 CFR 323.4(b).

79 See Guidelines, Section XV.

review for compliance with USPAP, as
needed. Financial institutions may refer
to the Guidelines for more information
to assist them in the appropriate review
of appraisals and evaluations.80

D. Conforming and Technical
Amendments

The agencies’ appraisal regulations
require that all complex 1-to-4 family
residential property appraisals rendered
in connection with federally related
transactions shall have a state certified
appraiser if the transaction value is
$250,000 or more.?! In order to make
this paragraph consistent with the other
proposed changes to the agencies’
appraisal regulations, the agencies
proposed changes to its wording to
incorporate the proposed definition of
“residential real estate transaction,” to
introduce the $400,000 threshold, and
to make other technical and conforming
changes. The agencies also proposed to
amend the definitional term “complex
1-to-4 family residential property
appraisal” to “‘complex appraisal for a
residential real estate transaction” to
conform to the definition of residential
real estate transaction. The proposed
amendments to these provisions would
have been conforming changes that
would not alter any substantive
requirements.

The agencies received one comment
on these conforming changes seeking
clarification as to whether certified
appraisers would be required for
complex appraisals for residential real
estate transactions above $400,000 or
transactions at or above $400,000. As
provided in the rule text, the
requirement will only apply to
transactions above $400,000. The
agencies did not receive further
comment on these proposed technical
and conforming changes and are
adopting the proposed technical
changes as final.

I11. Effective Date

All provisions of the rule, other than
the evaluation requirement for
transactions exempted by the rural
residential appraisal exemption 82 and
the requirement to subject appraisals to
appropriate review for compliance with
USPAP (as discussed below) are
effective the first day after publication
of the final rule in the Federal Register.
The 30-day delayed effective date
required under the Administrative
Procedure Act is waived for all other
amendments to the regulation, pursuant

80 See id.

810CC: 12 CFR 34.43(d)(3); Board: 12 CFR
225.63(d)(3); FDIC: 12 CFR 323.3(d)(3).

82 See supra note 3.
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to 5 U.S.C. 553(d)(1), which provides an
exception to the 30-day delayed
effective date requirement when a
substantive rule grants or recognizes an
exemption or relieves a restriction. The
amendments to increase the residential
appraisal threshold exempts additional
transactions from the agencies’ appraisal
requirement, which would have the
effect of relieving restrictions.
Consequently, all provisions of this rule,
except the evaluation requirement for
transactions exempted by the rural
residential appraisal exemption and the
appraisal review provision, meet the
criteria to waive the 30-day delayed
effective date requirement set forth in
the Administrative Procedure Act.

The provisions for the evaluation
requirement for transactions exempted
by the rural residential appraisal
exemption and for the appraisal review
will be effective on January 1, 2020. The
delayed effective date will provide
regulated institutions adequate time to
implement procedures for obtaining an
evaluation for certain residential
transactions secured by property in a
rural area that are exempt from the
appraisal requirements and for
subjecting appraisals for federally
related transactions to appropriate
review for compliance with USPAP.83
The agencies did not receive any
comments on the proposed effective
date.

IV. Regulatory Analysis

A. Regulatory Flexibility Act

OCC: The Regulatory Flexibility Act
(RFA), 5 U.S.C. 601 et seq., generally
requires that, in connection with a
rulemaking, an agency prepare and
make available for public comment a
regulatory flexibility analysis that
describes the impact of the rule on small
entities. However, the regulatory
flexibility analysis otherwise required
under the RFA is not required if an
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities
(defined in regulations promulgated by
the Small Business Administration
(SBA) to include commercial banks and
savings institutions, and trust
companies, with assets of $600 million
or less and $41.5 million or less,
respectively) and publishes its
certification and a brief explanatory
statement in the Federal Register
together with the rule.

83 As discussed below, new requirements on
insured depository institutions (IDIs) generally
must take effect on the first day of a calendar
quarter that begins on or after the date on which
the regulations are published in final form. See 12
U.S.C. 4802(b).

The OCC currently supervises 1,211
institutions (commercial banks, trust
companies, federal savings associations,
and branches or agencies of foreign
banks) of which approximately 782 are
small entities.84 The OCC estimates that
the final rule may impact approximately
734 of these small entities. The final
rule to increase the residential threshold
may result in cost savings for impacted
institutions.

For transactions at or below the new
residential threshold, regulated
institutions will be given the option to
obtain an evaluation of the property
instead of an appraisal. While the cost
of obtaining appraisals and evaluations
can vary and may be passed on to
borrowers, evaluations generally cost
less to perform than appraisals, given
that evaluations are not required to
comply with USPAP. In addition to
costing less than an appraisal,
evaluations may require less time to
review than appraisals because
evaluations typically contain less
detailed information than appraisals. In
addition to savings relating to the
relative costs associated with appraisals
and evaluations, the final rule may also
reduce burden for institutions in areas
with appraiser shortages. In the course
of the agencies’ most recent EGRPRA
review, commenters contended that it
can be difficult to find state certified
and licensed appraisers, particularly in
rural areas, which results in delays in
completing transactions and sometimes
increased costs for appraisals.8® For this
reason, substituting evaluations for
appraisals may reduce burden for
institutions in areas with appraiser
shortages. While the increased
residential threshold may decrease costs
for institutions, the extent to which
institutions will employ evaluations
instead of appraisals is uncertain, given
that institutions retain the option of
using appraisals for below-threshold
transactions.

The requirement in the final rule that
institutions obtain an evaluation for
transactions that qualify for the rural

84 The OCC bases this estimate of the number of
small entities on the SBA’s size thresholds for
commercial banks and savings institutions, and
trust companies, which are $600 million and $41.5
million, respectively. Consistent with the General
Principles of Affiliation, 13 CFR 121.103(a), the
OCC includes the assets of affiliated financial
institutions when determining whether to classify
an OCC-supervised institution as a small entity. The
OCC used December 31, 2018, to determine size
because a “financial institution’s assets are
determined by averaging the assets reported in its
four quarterly financial statements for the preceding
year.” See footnote 8 of the U.S. Small Business
Administration’s Table of Size Standards.

85 See EGRPRA Report, available at https://
www.ffiec.gov/pdf/2017_FFIEC EGRPRA_Joint-
Report_to_Congress.pdf.

residential appraisal exemption could
be viewed as a new mandate. However,
because the final rule increases the
residential threshold to $400,000 for all
residential transactions, institutions will
not need to comply with the detailed
requirements of the rural residential
appraisal exemption in order for such
transactions to be exempt from the
agencies’ appraisal requirement.
Therefore, complying with the
evaluation requirement for below-
threshold transactions will be
significantly less burdensome than
complying with the requirements of the
rural residential appraisal exemption.

The requirement that Title XI
appraisals be subject to appropriate
review for USPAP compliance could
also be viewed as a new mandate. The
OCC does not believe, however, that this
requirement will impose a significant
burden or economic impact on regulated
institutions because Title XI and the
agencies’ appraisal regulations already
require that Title XI appraisals be
performed in compliance with USPAP.
In addition, many financial institutions
already have review processes in place
to ensure that appraisals comply with
USPAP. Finally, the OCC notes that the
requirement for appraisal review is
statutorily mandated by Title XI.

Because the final rule does not
contain any new recordkeeping,
reporting, or significant compliance
requirements, the OCC anticipates that
costs associated with the final rule, if
any, will be de minimis. Therefore, the
OCC certifies that the final rule will not
have a significant economic impact on
a substantial number of small entities.

FRB: The RFA 86 generally requires
that an agency prepare and make
available a final regulatory flexibility
analysis in connection with a final
rulemaking that the agency expects will
have a significant economic impact on
a substantial number of small entities.
The regulatory flexibility analysis
otherwise required under the RFA is not
required if an agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities and publishes
its certification and a brief explanatory
statement in the Federal Register
together with the rule.

The agencies are increasing the
threshold from $250,000 to $400,000 at
or below which a Title XI appraisal is
not required for residential real estate
transactions in order to reduce
regulatory burden in a manner that is
consistent with the safety and
soundness of financial institutions. To
ensure that the safety and soundness of

865 U.S.C. 601 et seq.
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regulated institutions are protected, the
agencies will require evaluations for
transactions that are exempted by the
increased residential appraisal
threshold. The final rule also requires
evaluations for transactions exempted
by the rural residential appraisal
exemption. In order to fulfill the
agencies’ statutory responsibility under
the Dodd-Frank Act, the agencies are
also adding to the appraisal regulations
a requirement that appraisals be subject
to appropriate review for compliance
with USPAP.

The Board’s rule applies to state
chartered banks that are members of the
Federal Reserve System (state member
banks), as well as bank holding
companies and nonbank subsidiaries of
bank holding companies that engage in
lending. There are approximately 529
state member banks and 232 nonbank
lenders regulated by the Board that meet
the SBA definition of small entities and
are subject to the final rule. Data
currently available to the Board do not
allow for a precise estimate of the
number of small entities that are
affected by the threshold increase or the
evaluation requirement for transactions
exempted by the rural residential
appraisal exemption, because the
number of small entities that engage in
residential real estate transactions
qualifying for these exemptions is
unknown.

The increased threshold level for
residential transactions is expected to
produce cost and time savings for
financial institutions without imposing
any burden, since it will permit
institutions to use evaluations instead of
appraisals for a greater number of
transactions, and evaluations generally
cost less and take less time to conduct
and review than appraisals. The cost
and time savings produced for
institutions by obtaining evaluations
versus appraisals is difficult to quantify
because of limited available data and
variation based on the type and
complexity of the transaction. Costs of
appraisals and evaluations may also be
passed on to borrowers.

With respect to transactions that
qualify for the rural residential appraisal
exemption, the requirement that
institutions obtain evaluations for such
transactions could be viewed as an
additional burden. However, because
the final rule increases the residential
threshold to $400,000 for all residential
transactions, institutions, including
small entities, will not need to comply
with the detailed requirements of the
rural residential appraisal exemption in
order for such transactions to be exempt
from the agencies’ appraisal
requirement. Complying with the

evaluation requirement for transactions
below the residential appraisal
threshold is likely to be less
burdensome than complying with the
requirements of the rural residential
appraisal exemption. Overall, the Board
does not believe this requirement will
have a significant economic impact on
small institutions.

The requirement that Title XI
appraisals be subject to appropriate
review for USPAP compliance applies
to all small entities regulated by the
Board that engage in real estate lending.
However, the Board does not believe
this requirement would impose a
significant burden or economic impact
on such institutions because the
agencies’ appraisal requirements already
require that Title XI appraisals be
performed in compliance with USPAP.
Further, many financial institutions
already have review processes in place
to ensure that appraisals comply with
USPAP.

The final rule does not contain any
new recordkeeping, reporting, or
significant compliance requirements.
Based on information available to the
Board, the final rule is not expected to
impose any significant cost or burden
on small entities, and small entities and
borrowers engaging in residential real
estate transactions could experience
cost reductions; however, the overall
economic impact on small entities is not
expected to be significant. The Board
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities
supervised by the Board.

FDIC: The RFA generally requires
that, in connection with a final
rulemaking, an agency prepare and
make available a final regulatory
flexibility analysis describing the
impact of the rule on small entities.87
However, a regulatory flexibility
analysis is not required if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
The SBA has defined “small entities” to
include banking organizations with total
assets of less than or equal to $600
million.88 Generally, the FDIC considers

875 U.S.C. 601 et seq.

88 The SBA defines a small banking organization
as having $600 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended by 84 FR 34261, effective
August 19, 2019). In its determination, the “SBA
counts the receipts, employees, or other measure of
size of the concern whose size is at issue and all
of its domestic and foreign affiliates.” See 13 CFR
121.103. Following these regulations, the FDIC uses
a covered entity’s affiliated and acquired assets,
averaged over the preceding four quarters, to

a significant effect to be a quantified
effect in excess of 5 percent of total
annual salaries and benefits per
institution, or 2.5 percent of total non-
interest expenses. The FDIC believes
that effects in excess of these thresholds
typically represent significant effects for
FDIC-supervised institutions. For the
reasons described below and under
section 605(b) of the RFA, the FDIC
certifies that this rule will not have a
significant economic effect on a
substantial number of small entities.

The FDIC supervises 3,465 depository
institutions,?? of which 2,705 are
defined as small entities by the terms of
the RFA.90 In 2017, 1,139 small, FDIC-
supervised institutions reported
originating residential real estate loans.
However, beginning in 2017, FDIC-
supervised institutions ceased reporting
residential loan origination data in
compliance with HMDA if they
originated less than 25 loans per year.
Therefore, in order to more accurately
assess the number of institutions that
could be affected by this rule we
counted the number of existing
institutions who reported any
residential loan originations in 2015,
2016, or 2017. By that measure, 1,430
(52.9 percent) are estimated to be
affected by this rule.9?

The final rule is likely to reduce loan
valuation-related costs for small,
covered institutions. By increasing the
residential real estate appraisal
threshold, the rule is expected to
increase the number of residential real
estate loans eligible for an evaluation,
instead of an appraisal. The FDIC
estimates that, on average, the review
process for an appraisal would take
approximately forty minutes, but only
ten minutes, on average, for an
evaluation. Therefore, the FDIC
estimates that the rule would reduce
loan valuation-related costs for small,
FDIC-supervised institutions by 30
minutes per transaction, on average.
According to 2017 HMDA data, 13.3
percent of residential real estate loans
originated by small, FDIC-supervised
institutions and affiliated institutions
are subject to the Title XI appraisal
requirements and have loan amounts
between $250,000 and $400,000.92
Additionally, of the 1,430 small, FDIC-
supervised institutions that reported
residential loan originations, a total of
163,148 residential real estate loans

determine whether the covered entity is “small” for
the purposes of RFA.

89 FDIC-supervised institutions are set forth in 12
U.S.C. 1813(q)(2).

90 Call Report, March 31, 2019.

91HMDA data, December 2015-2017.

92HMDA data, December 2017.
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were originated,®? and the average
number of originations per year was
approximately 128. Assuming that 13.3
percent of originations by small, FDIC-
supervised institutions fall in the
$250,000 to $400,000 range and are
subject to the Title XI appraisal
requirement, approximately 21,699
originations per year, or an average of 15
per small, FDIC-supervised institution,
would have the option of an evaluation
rather than an appraisal as a result of
this rule. Thus, by using evaluations
instead of appraisals a small, FDIC-
supervised institution may reduce its
total annual residential real estate
transaction valuation-related labor
hours by 7.5 hours.9 The FDIC
estimates this will result in a potential
cost savings for small, FDIC-supervised
institutions of $519.15 per year, per
institution.?5 The estimated reduction
in costs would be smaller if lenders opt
to not utilize an evaluation and require
an appraisal on a residential real estate
transaction greater than $250,000 but
not more than $400,000. These
estimated savings would not exceed 5
percent of annualized salary expense or
2.5 percent of annualized noninterest
expense for any small, FDIC-supervised
institutions.%®

This rule is likely to reduce
residential real estate transaction
valuation-related costs for the parties
involved. By increasing the residential
real estate appraisal threshold, the rule
is expected to increase the number of
residential real estate loans eligible for
an evaluation, instead of an appraisal.
As discussed in the proposal, the United
States Department of Veterans Affairs’
appraisal fee schedule 97 for a single-
family residence generally ranges from
$375 to $900, depending on the location
of the property. While the FDIC does not
have definitive data on the cost of
evaluations, some of the comments from
financial institutions and their trade
associations represented that

93]d.

940.5 hours *15 originations = 7.5 hours.

9575 hours * $69.22 per hour = $519.15 The
FDIC estimates that the average hourly
compensation for a loan officer is $69.22 an hour.
The hourly compensation estimate is based on
published compensation rates for Credit Counselors
and Loan Officers ($44.30). The estimate includes
the May 2017 75th percentile hourly wage rate
reported by the Bureau of Labor Statistics, National
Industry Specific Occupational Employment and
Wage Estimates for the Depository Credit
Intermediation sector. These wage rates have been
adjusted for changes in the Consumer Price Index
for all Urban Consumers between May 2017 and
December 2018 (3.59 percent) and grossed up by
50.8 percent to account for non-monetary
compensation as reported by the December 2018
Employer Costs for Employee Compensation Data.

96 Call Report, March 31 2019.

97 See https://www.benefits.va.gov/HOMELOANS/
appraiser fee schedule.asp.

evaluations are less costly than
appraisals. Making more residential real
estate transactions eligible for
evaluations rather than appraisals is
likely to reduce transaction valuation-
related costs. However, the FDIC
assumes that most, if not all, of these
cost reductions would be passed on to
residential real estate buyers. Therefore,
this aspect of the rule is likely to have
little or no effect on small, FDIC-
supervised entities.

The FDIC does not expect the rule to
have any substantive effects on the
safety and soundness of small, FDIC-
supervised institutions. Analysis of
HMDA data shows that the rule would
newly exempt from appraisal
requirements an estimated 13.3 percent
of transactions, and 23 percent of the
dollar volume of transactions, among
small, FDIC-supervised institutions.
Assuming that loans secured by
residential properties with values from
$250,000 to $400,000 represent the same
percentage of the residential real estate
loan portfolios of small, FDIC-
supervised institutions as they do of the
dollar volume of new originations, such
loans do not represent more than 19.5
percent of total assets for any small,
FDIC-supervised institutions.?8 The
aggregate value of such loans for all
small, FDIC-supervised institutions
represents approximately four percent
of assets, assuming that 23 percent of
each institution’s portfolio of loans
secured by first liens on one- to four-
family residential mortgages is made up
of loans with a value at origination of
$250,000 to $400,000.9° While
exempted transactions would not
require an appraisal, they would still
require an evaluation that is consistent
with safe and sound banking practices.
As previously discussed in the
Revisions to the Title XI Appraisal
Regulations section,190 supervisory
experience indicates that appraisals and
evaluations are both credible tools to
support real estate lending decisions, so
the FDIC does not expect that increasing
the threshold for appraisals will affect
the safety and soundness of small, FDIC-
supervised institutions. Further,
historical loss information in the Call
Reports reflects that the net charge-off
rate for residential transactions did not
increase after the increase in the
appraisal threshold from $100,000 to
$250,000 in June 1994, or during and
after the recession in 2001 through year-
end 2007. During this timeframe, the net
charge-off rate for small, FDIC-
supervised institutions ranged from 1

98 Call Report data, March 31, 2019.
99 ]d.
100 See supra, Section II.

basis point to 9 basis points. However,
the net charge-off rate for residential
transactions increased significantly from
2008-2013, which was during and
immediately after the recent recession,
ranging from 3 basis points to 55 basis
points. As discussed earlier, the
agencies attribute the increase in the net
charge-off rate for loans secured by
single 1-to-4 family residential real
estate during the recent recession to
weak underwriting standards in the lead
up to the crisis. Therefore, the FDIC
believes the proposed rule is unlikely to
pose significant safety and soundness
risks for small, FDIC-supervised entities.

The rule is likely to pose relatively
larger residential real estate valuation-
related transaction cost reductions for
rural buyers and small, FDIC-supervised
institutions lending in rural areas;
however, these effects are difficult to
accurately estimate. Home prices in
rural areas are generally lower than
those in suburban and urban areas.
Therefore, residential real estate
transactions in rural areas are likely to
utilize evaluations more than appraisals,
under the proposed rule. Additionally,
there may be less delay in finding
qualified personnel to perform an
evaluation than to perform a Title XI
appraisal, particularly in rural areas.

Finally, by potentially reducing
valuation-related costs associated with
residential real estate transactions for
properties greater than $250,000 but not
more than $400,000, the proposed rule
could result in a marginal increase in
lending activity of small, FDIC-
supervised institutions for properties of
this type. However, the FDIC believes
that this effect is likely to be negligible
given that the potential cost savings of
using an evaluation, rather than an
appraisal, represents between 0.12-0.29
percent of the median home price.10?

For the reasons described above and
under section 605(b) of the RFA, the
FDIC certifies that the proposed rule
will not have a significant economic
impact on a substantial number of small
entities.

B. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of
1995 102 (PRA), the agencies may not
conduct or sponsor, and a respondent is
not required to respond to, an
information collection unless it displays
a currently valid Office of Management
and Budget (OMB) control number. The

101 Median home price in the United States as of
January 2019 is estimated at $307,700 by the
Federal Reserve Bank of St. Louis. See https://
fred.stlouisfed.org/series/MSPUS. $375/$307,700 =
.001218, $900/$307,700 = .002925.

10244 U.S.C. 3501-3521.
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agencies have reviewed this final rule
and determined that it would not
introduce any new or revise any
collection of information pursuant to
the PRA. In addition, the agencies
received no comments on the PRA
analysis in the proposal. Therefore, no
submissions will be made to OMB for
review.

C. Riegle Community Development and
Regulatory Improvement Act of 1994

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(RCDRIA),103 in determining the
effective date and administrative
compliance requirements for new
regulations that impose additional
reporting, disclosure, or other
requirements on IDIs, each Federal
banking agency must consider,
consistent with principles of safety and
soundness and the public interest, any
administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosures, or other new
requirements on IDIs generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form.104

The agencies recognize that the
requirement to obtain an evaluation for
transactions exempted by the rural
residential appraisal exemption 105
could be considered by IDIs to be a new
requirement, despite the longstanding
requirements for IDIs to obtain
evaluations for transactions exempt
from agencies’ appraisal requirement
under a threshold exemption. The
agencies also recognize that the
requirement for an appraisal review
could be considered by IDIs to be a new
requirement, despite the longstanding
practice of many financial institutions
to conduct appraisal reviews.
Accordingly, with respect to the
requirement that financial institutions
obtain evaluations for transactions
exempted by the rural residential
appraisal exemption and the
requirement for appraisal review, the
effective date will be January 1, 2020,
which is the first day of a calendar
quarter which begins on or after the date

10312 U.S.C. 4802(a).
104 ]d. at 4802(b).
105 See supra note 25.

on which the regulations are published
in final form, consistent with RCDRIA.

Otherwise, the final rule reduces
burden and does not impose any
reporting, disclosure, or other new
requirements on IDIs. For transactions
exempted from the agencies’ appraisal
requirement by the final rule (i.e.,
residential real estate transactions
between $250,000 and $400,000),
lenders are required to get an evaluation
if they chose not to get an appraisal.
However, the agencies do not view the
option to obtain an evaluation instead of
an appraisal as a new or additional
requirement for purposes of RCDRIA.
First, the process of obtaining an
evaluation is not new since IDIs already
obtain evaluations for transactions at or
below the current $250,000-threshold.
Second, for residential real estate
transactions between $250,000 and
$400,000, IDIs could continue to obtain
appraisals instead of evaluations.
Because the final rule does not impose
new requirements on IDIs, the agencies
are not required by RCDRIA to consider
the administrative burdens and benefits
of the rule or delay its effective date
(other than the evaluation provision for
transactions exempted by the rural
residential appraisal exemption or and
the appraisal review provision, as
discussed above).

Because delaying the effective date of
the final rule’s threshold increase is not
required and would serve no purpose,
the threshold increase and all other
provisions of the final rule, other than
the evaluation requirement for the rural
residential appraisal exemption and the
requirement that appraisals be subject to
appropriate review for compliance with
USPAP, are effective on the first day
after publication of the final rule in the
Federal Register.

Additionally, although not required
by RCDRIA, the agencies did consider
the administrative costs and benefits of
the residential appraisal threshold
increase while developing the proposal.
In designing the scope of the threshold
increase, the agencies chose to align the
definition of residential real estate
transaction with industry practice,
regulatory guidance, and the categories
used in the Call Report in order to
reduce the administrative burden of
determining which transactions were
exempted by the final rule. The agencies
also considered the cost savings that
IDIs would experience by obtaining
evaluations instead of appraisals and set
the threshold at a level designed to
provide significant burden relief
without sacrificing safety and
soundness. Similarly, in requiring
evaluations for exempted rural
transactions and adding the appraisal

review requirement, the agencies
considered the administrative burden of
these requirements on IDIs consistent
with principles of safety and soundness
and the public interest.

D. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 196 requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
agencies have sought to present the final
rule in a simple and straightforward
manner and did not receive any
comments on the use of plain language.

E. OCC Unfunded Mandates Reform Act
of 1995 Determination

The OCC has analyzed the final rule
under the factors in the Unfunded
Mandates Reform Act of 1995 (UMRA)
(2 U.S.C. 1532). Under this analysis, the
OCC considered whether the final rule
includes a Federal mandate that may
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year (adjusted
annually for inflation, currently $154
million).197 As discussed in the OCC’s
Regulatory Flexibility Act section, the
costs associated with the final rule, if
any, would be de minimis. Therefore,
the OCC concludes that the final rule
will not result in an expenditure of $154
million or more annually by state, local,
and tribal governments, or by the
private sector.

List of Subjects
12 CFR Part 34

Appraisal, Appraiser, Banks, Banking,
Consumer protection, Credit, Mortgages,
National banks, Reporting and
recordkeeping requirements, Savings
associations, Truth in lending.

12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Capital planning,
Holding companies, Reporting and
recordkeeping requirements, Securities,
Stress testing

106 Public Law 106-102, section 722, 113 Stat.
1338, 1471 (1999).

107 The OCC estimates the UMRA inflation
adjustment using the change in the annual U.S.
GDP Implicit Price Deflator between 1995 and 2018,
which is the most recent available annual data. The
deflator was 71.868 in 1995, and 110.382 in 2018,
resulting in an inflation adjustment factor of 1.54
(110.382/71.868 = 1.54, and $100 million x 1.54 =
$154 million).



Federal Register/Vol. 84, No. 195/ Tuesday, October 8, 2019/Rules and Regulations

53597

12 CFR Part 323

Banks, banking, Mortgages, Reporting
and recordkeeping requirements,
Savings associations.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 34

For the reasons set forth in the joint
preamble, the OCC amends part 34 of
chapter I of title 12 of the Code of
Federal Regulations as follows:

PART 34—REAL ESTATE LENDING
AND APPRAISALS

m 1. The authority citation for part 34
continues to read as follows:

Authority: 12 U.S.C. 1, 25b, 29, 93a, 371,
1462a, 1463, 1464, 1465, 1701]—3, 1828(0),
3331 et seq., 5101 et seq., and 5412(b)(2)(B),
and 15 U.S.C. 1639h.

m 2. Section 34.42 is amended by:

m a. Revising paragraph (f);

m b. Redesignating paragraphs (k)

through (n) as (1) through (o),

respectively; and

m c. Adding a new paragraph (k).
The revision and addition read as

follows:

§34.42 Definitions.

* * * * *

(f) Complex appraisal for a residential
real estate transaction means one in
which the property to be appraised, the
form of ownership, or market conditions

are atypical.
* * * * *

(k) Residential real estate transaction
means a real estate-related financial
transaction that is secured by a single 1-
to-4 family residential property.

* * * * *

m 3. Section 34.43 is amended by:
m a. Revising paragraph (a)(1);
m b. Removing the word “or’ at the end
of paragraph (a)(12);
m c. Removing the period at the end of
paragraph (a)(13) and adding “‘; or”” in
its place;
m d. Adding paragraph (a)(14); and
m e. Revising paragraph (d)(3).

The revisions and addition read as
follows:

§34.43 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

(a) * * %

(1) The transaction is a residential real
estate transaction that has a transaction
value of $400,000 or less;

* * * * *

(14) The transaction is exempted from
the appraisal requirement pursuant to

the rural residential exemption under 12
U.S.C. 3356.
* * * * *

(d) EE

(3) Complex appraisals for residential
real estate transactions of more than
$400,000. All complex appraisals for
residential real estate transactions
rendered in connection with federally
related transactions shall require a State
certified appraiser if the transaction
value is more than $400,000. A
regulated institution may presume that
appraisals for residential real estate
transactions are not complex, unless the
institution has readily available
information that a given appraisal will
be complex. The regulated institution
shall be responsible for making the final
determination of whether the appraisal
is complex. If during the course of the
appraisal a licensed appraiser identifies
factors that would result in the property,
form of ownership, or market conditions
being considered atypical, then either:

(i) The regulated institution may ask
the licensed appraiser to complete the
appraisal and have a certified appraiser
approve and co-sign the appraisal; or

(ii) The institution may engage a
certified appraiser to complete the

appraisal.
* * * * *

m 4. Effective January 1, 2020, § 34.43 is
further amended by revising paragraph
(b) to read as follows:

§34.43 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

* * * * *

(b) Evaluations required. For a
transaction that does not require the
services of a State certified or licensed
appraiser under paragraphs (a)(1), (5),
(7), (13), or (14) of this section, the
institution shall obtain an appropriate
evaluation of real property collateral
that is consistent with safe and sound
banking practices.

* * * * *
m 5. Effective January 1, 2020. § 34.44 is
amended by:

m a. Republishing the introductory text;
m b. Redesignating paragraphs (c), (d),
and (e) as (d), (e), and (f), respectively;
and
m c. Adding a new paragraph (c).

The addition reads as follows:

§34.44 Minimum appraisal standards.
For federally related transactions, all
appraisals shall, at a minimum:
* * * * *
(c) Be subject to appropriate review
for compliance with the Uniform
Standards of Professional Appraisal

Practice;
* * * * *

Federal Reserve Board

For the reasons set forth in the joint
preamble, the Board amends part 225 of
chapter II of title 12 of the Code of
Federal Regulations as follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 6. The authority citation for part 225
continues to read as follows:

AuthOI‘ity: 12 U.S.C. 1817(j](13], 1818,
1828(0), 18311, 1831p-1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331 et seq., 3906,
3907, and 3909; 15 U.S.C. 1681s, 1681w,
6801 and 6805.

m 7. Section 225.62 is amended by:
m a. Revising paragraph (f);
m b. Redesignating paragraphs (k)
through (n) as (1) through (o),
respectively; and
m c. Adding a new paragraph (k).

The revisions and addition read as
follows:

§225.62 Definitions.

* * * * *

(f) Complex appraisal for a residential
real estate transaction means one in
which the property to be appraised, the
form of ownership, or market conditions

are atypical.
* * * * *

(k) Residential real estate transaction
means a real estate-related financial
transaction that is secured by a single 1-
to-4 family residential property.

* * * * *

m 8. Section 225.63 is amended by:
m a. Revising paragraph (a)(1);
m b. Removing the word “‘or” at the end
of paragraph (a)(13);
m c. Removing the period at the end of
paragraph (a)(14) and adding *‘; or”” in
its place;
m d. Adding paragraph (a)(15); and
m e. Revising paragraph (d)(3).

The addition and revisions read as
follows:

§225.63 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

(a) * *x %

(1) The transaction is a residential real
estate transaction that has a transaction
value of $400,000 or less;

* * * * *

(15) The transaction is exempted from
the appraisal requirement pursuant to
the rural residential exemption under 12
U.S.C. 3356.

* * * * *

(d) * x %

(3) Complex appraisals for residential
real estate transactions of more than
$400,000. All complex appraisals for
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residential real estate transactions
rendered in connection with federally
related transactions shall require a State
certified appraiser if the transaction
value is more than $400,000. A
regulated institution may presume that
appraisals for residential real estate
transactions are not complex, unless the
institution has readily available
information that a given appraisal will
be complex. The regulated institution
shall be responsible for making the final
determination of whether the appraisal
is complex. If during the course of the
appraisal a licensed appraiser identifies
factors that would result in the property,
form of ownership, or market conditions
being considered atypical, then either:
(i) The regulated institution may ask
the licensed appraiser to complete the
appraisal and have a certified appraiser
approve and co-sign the appraisal; or
(ii) The institution may engage a
certified appraiser to complete the

appraisal.
* * * * *

m 9. Effective January 1, 2010, § 225.63
is further amended by revising
paragraph (b) to read as follows:

§225.63 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

* * * * *

(b) Evaluations required. For a
transaction that does not require the
services of a State certified or licensed
appraiser under paragraphs (a)(1), (5),
(7), (14), or (15) of this section, the
institution shall obtain an appropriate
evaluation of real property collateral
that is consistent with safe and sound

banking practices.
* * * * *

m 10. Effective January 1, 2020, § 225.64
is amended by:
m a. Republishing the introductory text;
m b. Redesignating paragraphs (c), (d),
and (e) as (d), (e), and (f), respectively;
and
m c. Adding a new paragraph (c).

The addition reads as follows:

§225.64 Minimum appraisal standards.

For federally related transactions, all
appraisals shall, at a minimum:
* * * * *

(c) Be subject to appropriate review
for compliance with the Uniform
Standards of Professional Appraisal

Practice;
* * * * *

Federal Deposit Insurance Corporation

For the reasons set forth in the joint
preamble, the FDIC amends part 323 of
chapter III of title 12 of the Code of
Federal Regulations as follows:

m 11. The authority citation for part 323
continues to read as follows:

Authority: 12 U.S.C. 1818, 1819(a)
(“Seventh” and “Tenth”), 1831p—1 and 3331
et seq.

m 12. Section 323.2 is amended by:
m a. Revising paragraph (f);

m b. Redesignating paragraphs (k)
through (n) as (1) through (o),
respectively; and

m c. Adding a new paragraph (k).

The revision and addition read as
follows:

§323.2 Definitions.

* * * * *

(f) Complex appraisal for a residential
real estate transaction means one in
which the property to be appraised, the
form of ownership, or market conditions
are atypical.

* * * * *

(k) Residential real estate transaction
means a real estate-related financial
transaction that is secured by a single 1-
to-4 family residential property.

* * * * *

m 13. Section 323.3 is amended by:
m a. Revising paragraph (a)(1);
m b. Removing the word “or” at the end
of paragraph (a)(12);
m c. Removing the period at the end of
paragraph (a)(13) and adding ““; or” in
its place; and
m d. Adding paragraph (a)(14); and
m e. Revising paragraph (d)(3).

The revisions and addition read as
follows:

§323.3 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

(a] * * %

(1) The transaction is a residential real
estate transaction that has a transaction
value of $400,000 or less;

* * * * *

(14) The transaction is exempted from
the appraisal requirement pursuant to
the rural residential exemption under 12
U.S.C. 3356.

* * * * *

(d)* * *

(3) Complex appraisals for residential
real estate transactions of more than
$400,000. All complex appraisals for
residential real estate transactions
rendered in connection with federally
related transactions shall require a State
certified appraiser if the transaction
value is more than $400,000. A
regulated institution may presume that
appraisals for residential real estate
transactions are not complex, unless the
institution has readily available
information that a given appraisal will
be complex. The regulated institution
shall be responsible for making the final

determination of whether the appraisal
is complex. If during the course of the
appraisal a licensed appraiser identifies
factors that would result in the property,
form of ownership, or market conditions
being considered atypical, then either:

(i) The regulated institution may ask
the licensed appraiser to complete the
appraisal and have a certified appraiser
approve and co-sign the appraisal; or

(ii) The institution may engage a
certified appraiser to complete the

appraisal.
* * * * *

m 14. Effective January 1, 2020. § 323.3
is further amended by revising
paragraph (b) to read as follows:

§323.3 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

* * * * *

(b) Evaluations required. For a
transaction that does not require the
services of a State certified or licensed
appraiser under paragraphs (a)(1), (5),
(7), (13), or (14) of this section, the
institution shall obtain an appropriate
evaluation of real property collateral
that is consistent with safe and sound

banking practices.
* * * * *

m 15. Effective January 1, 2020, § 323.4
is amended by
m a. Republishing the introductory text;
m b. Redesignating paragraphs (c), (d),
and (e) as (d), (e), and (f), respectively;
and
m c. Adding a new paragraph (c).

The addition reads as follows:

§323.4 Minimum appraisal standards.

For federally related transactions, all
appraisals shall, at a minimum:

(c) Be subject to appropriate review
for compliance with the Uniform
Standards of Professional Appraisal

Practice;
* * * * *

Dated: August 8, 2019.
Joseph M. Otting,
Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, September 23, 2019.

Ann E. Misback,

Secretary of the Board.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on August 20,
2019.

Valerie J. Best,

Assistant Executive Secretary.

[FR Doc. 201921376 Filed 10-7-19; 8:45 am]
BILLING CODE 4810-33-P 6210-01-P; 6714-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 652
[Docket No. FHWA-2019-0018]
RIN 2125-AF90

Pedestrian and Bicycle
Accommodations and Projects;
Removal of Obsolete Regulation

AGENCY: Federal Highway
Administration (FHWA), U.S.
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: Through this final rule FHWA
will remove a regulation that has been
superseded by legislation. We are
removing sections related to pedestrian
and bicycle accommodations and
projects. The regulation is no longer
necessary, given revisions to applicable
provisions of title 23, United States
Code (U.S.C.).

DATES: This final rule is effective
October 8, 2019.

FOR FURTHER INFORMATION CONTACT:
Christopher Douwes, Office of Human
Environment (HEPH-10), (202) 366—
5013, or via email at
Christopher.Douwes@dot.gov or David
Sett, Office of the Chief Counsel (HCC—
30), (404) 562—3676, or via email at
David.Sett@dot.gov. Office hours are
from 8 a.m. to 4:30 p.m., e.t., Monday
through Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

This document may be viewed online
under the docket number noted above
through the Federal eRulemaking portal
at: http://www.regulations.gov. An
electronic copy of this document may
also be downloaded from the Office of
the Federal Register’s website at: http://
www.archives.gov/federal-register and
the Government Publishing Office’s
website at: http://www.gpo.gov/fdsys.

Background

Over time, various legislative changes
have made 23 CFR part 652 obsolete. In
addition, the design guidelines
described in this regulation no longer
constitute best practices, based on the
most recent safety and multimodal
network research. Therefore, this
rulemaking will remove 23 CFR part 652
in its entirety.

This regulation, enacted on March 22,
1984, has been inconsistent with title 23
U.S.C. since the Intermodal Surface
Transportation Efficiency Act (ISTEA)
(Pub. L. 102—240, 105 Stat. 1914) was
enacted on December 18, 1991.

Subsequent surface transportation
legislation and implementing
regulations have rendered this
regulation obsolete, including the
National Highway System Designation
Act of 1995 (Pub. L. 104-59, 109 Stat.
568); the Transportation Equity Act for
the 21st Century of 1998 (Pub. L. 105—
178, 112 Stat. 107); the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) of 2005 (Pub. L.
109-59, 119 Stat. 1144); the Moving
Ahead for Progress in the 21st Century
Act (MAP-21) of 2012 (Pub. L. 112-141,
126 Stat. 405); and the Fixing America’s
Surface Transportation (FAST) Act of
2015 (Pub. L. 114-94, 129 Stat. 1312), as
well as the Americans with Disabilities
Act of 1990 (ADA) (Pub. L. 101-3386,
104 Stat. 327). Safety and multimodal
network research leading to new
planning and design guidelines and
practices have added to the
inconsistency between this regulation
and current practices. The section-by-
section analysis describes how each
section of part 652 has been superseded.

Section-by-Section Analysis

§652.1 Purpose. This section is
obsolete. Subsequent law provided
broad flexibility to fund pedestrian and
bicycle projects without the restrictions
in part 652. See discussion of § 652.7 for
additional information.

§652.3 Definitions. The definitions
in this section are not needed because
the regulation will be removed.

§652.5 Policy. This section is either
obsolete or superseded by subsequent
laws, regulations, and guidance. Current
law in 23 U.S.C. 217 incorporates
provisions in this section relating to
pedestrian and bicyclist
accommodation. The ADA and DOT’s
implementing regulation in 49 CFR part
27 incorporate accessibility
requirements. Planning requirements in
23 U.S.C. 134 and 135 and 23 CFR parts
420 and 450 address issues related to
pedestrian and bicycle accommodation,
such as assessing current and
anticipated traffic and traffic conflicts.

§652.7 Eligibility. This section is
obsolete because ISTEA and subsequent
surface transportation legislation
authorized broad eligibility for
pedestrian and bicycle projects through
Federal highway funding programs
including, but not limited to the
following:

¢ Bicycle transportation and
pedestrian walkways (23 U.S.C. 217);

o National Highway Performance
Program (23 U.S.C. 119);

e Surface Transportation Block Grant
Program (23 U.S.C. 133), including the

Surface Transportation Program Set-
Aside (23 U.S.C. 133(h));

¢ Highway Safety Improvement
Program (23 U.S.C. 148);

¢ Congestion Mitigation and Air
Quality Improvement Program (23
U.S.C. 149);

e Federal Tribal Transportation
Program (23 U.S.C. 202);

e Federal Lands Transportation
Program (23 U.S.C. 203);

¢ Federal Lands Access Program (23
U.S.C. 204); and

¢ Recreational Trails Program (23
U.S.C. 206).

§652.9 Federal participation. This
section is obsolete because ISTEA and
subsequent surface transportation
legislation authorized broad eligibility
for pedestrian and bicycle projects
through Federal highway funding
programs as described above. Pedestrian
and bicycle projects are now subject to
the requirements of the program under
which they are funded (such as the
minimum Federal share).

§652.11 Planning. This section is
obsolete because ISTEA and subsequent
surface transportation legislation
incorporated planning provisions for
pedestrian and bicycle projects in 23
U.S.C. 134 and 135, and implementing
regulations in 23 CFR parts 420 and 450.

§652.13 Design and Construction
Criteria.

§652.13(a). The American
Association of State Highway and
Transportation Officials’ “Guide for the
Development of New Bicycle Facilities,
1981” has been superseded by several
revisions. Title 23, U.S.C. does not
require design standards for pedestrian
and bicycle facilities. Section 109
stipulates design requirements for the
National Highway System, which are
implemented by 23 CFR part 625.
Further, new research on pedestrian and
bicycle planning, design, construction,
and maintenance has led to newer
practices for the safe and effective
accommodation of pedestrians and
bicyclists within the multimodal
transportation network. The FHWA
considers these documents and other
resources when developing guidelines
and best practices for pedestrian and
bicycle facilities. These documents are
available at https://www.fhwa.dot.gov/
environment/bicycle pedestrian/ and at
https://safety.fhwa.dot.gov/ped_bike/.

§652.13(b). The ADA and DOT’s
implementing regulations superseded
the requirements of § 652.13(b). Curb
cut provisions are incorporated into 49
CFR 27.75. The FHWA has published
additional guidance, available at https://
www.fhwa.dot.gov/environment/
bicycle pedestrian/ and https://
www.fhwa.dot.gov/accessibility/.
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All substantive requirements and
provisions of 23 CFR part 652 have been
superseded by or incorporated into
subsequent law, regulation, or guidance.
Therefore, part 652 is obsolete and may
be removed without adversely
impacting the ability of FHWA or the
State or local transportation
departments to carry out the Federal-aid
highway program.

Rulemaking Analyses and Notices

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)), an agency
may waive the prior notice and
opportunity for public comment
requirements if it finds, for good cause,
that the requirements are impracticable,
unnecessary, or contrary to the public
interest. The issuance of this rule
without prior notice and opportunity for
public comment is based on the good
cause exception in 5 U.S.C. 553(b)(3)(B).
Seeking public comment is unnecessary.
This action is merely a ministerial
action to remove a regulation from the
CFR that has been rendered obsolete by
the passage of subsequent legislation,
and the removal of this regulation will
have no substantive impact. The FHWA
believes that because the underlying
statutory authority for this regulation
has substantially changed since
adopted, this final rule eliminates any
confusion that may be caused by its
existence in the CFR. For these reasons,
FHWA does not anticipate receiving
meaningful comments on a proposal to
remove the regulation from the CFR and
finds good cause to forgo notice and an
opportunity for public comment.

The APA also allows agencies, upon
finding of good cause, to make a rule
effective immediately upon publication
(5 U.S.C. 533(d)(3)). For the same
reasons discussed above, the Agency
believes good cause exists for making
this action effective immediately upon
publication.

Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), Executive Order
13771 (Reducing Regulation and
Controlling Regulatory Costs), and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action does not constitute a significant
regulatory action within the meaning of
Executive Order (E.O.) 12866 or within
the meaning of DOT regulatory policies
and procedures. This is a ministerial
action to remove an obsolete regulation
from the CFR. The removal of this
regulation will have no substantive
impact or economic impact; therefore, a
full regulatory evaluation is not
necessary.

This final rule is considered an E.O.
13771 deregulatory action. This final
rule repeals a whole part from the Code
of Federal Regulations that has been
identified as outdated or unnecessary,
thus reducing the Department’s
regulatory footprint. Cost savings
associated with this deregulatory action
are not quantifiable.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354; 5 U.S.C.
601-612), FHWA has evaluated the
effects of this final rule on small
entities, such as local governments and
businesses. This is a ministerial action
to remove an obsolete regulation from
the CFR. Administration of Federal-aid
highway construction projects by small
entities will not be affected by the
deletion. Therefore, FHWA certifies that
the action will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

The FHWA has determined that this
rule does not impose unfunded
mandates as defined by the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, March 22, 1995, 109 Stat. 48).
The actions in this final rule will not
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$155 million or more in any 1 year
(when adjusted for inflation) in 2014
dollars for either State, local, and Tribal
governments in the aggregate, or by the
private sector. In addition, the
definition of “Federal Mandate” in the
Unfunded Mandates Reform Act
excludes financial assistance of the type
in which State, local, or Tribal
governments have authority to adjust
their participation in the program in
accordance with changes made in the
program by the Federal Government.
The Federal-aid highway program
permits this type of flexibility.

Executive Order 13132 (Federalism
Assessment)

The FHWA has analyzed this final
rule in accordance with the principles
and criteria contained in E.O. 13132.
Since is a ministerial action to remove
an obsolete regulation from the CFR,
FHWA has determined that this rule
does not have federalism implications.
The FHWA has also determined that
this action does not preempt any State
law or State regulation or affect the
States’ ability to discharge traditional
State governmental functions.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing E.O.
12372 regarding intergovernmental
consultation on Federal programs and
activities do not apply to this program.
State and local governments are not
directly affected by this action because
it is a ministerial action to remove an
obsolete regulation from the CFR.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget for each collection of
information they conduct, sponsor, or
require through regulations. The FHWA
has determined that this final rule does
not contain collection of information
requirements for the purposes of the
PRA.

National Environmental Policy Act

The FHWA has analyzed this final
rule for the purposes of the National
Environmental Policy Act (NEPA) (42
U.S.C. 4321, et seq.) and has determined
that this action does not have any effect
on the quality of the human and natural
environment because it is a ministerial
action to remove an obsolete regulation
from the CFR.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this final
rule under E.O. 13175 and believes that
it will not have substantial direct effects
on one or more Indian Tribes, does not
impose substantial direct compliance
costs on Indian Tribal governments, and
does not preempt Tribal law. This rule
does not impose any direct compliance
requirements on Indian Tribal
governments nor does it have any
economic or other impacts on the
viability of Indian Tribes. Therefore, a
Tribal summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

The FHWA has analyzed this final
rule under E.O. 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. The FHWA has
determined that this action is not a
significant energy action under the E.O.
and is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required.
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Executive Order 12630 (Taking of
Private Property)

The FHWA has analyzed this rule
under E.O. 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights. This action does not effect a
taking of private property or otherwise
have taking implications under E.O.
12630.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Executive Order 13045 (Protection of
Children)

The FHWA has analyzed this action
under E.O. 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. The FHWA
certifies that this action will not cause
an environmental risk to health or safety
that may disproportionately affect
children.

Regulation Identifier Number

A Regulation Identifier Number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

List of Subjects in 23 CFR Part 652

Grant programs—transportation,
Highways and roads.

Nicole R. Nason,
Administrator, Federal Highway
Administration.

In consideration of the foregoing,
FHWA amends 23 CFR chapter I as
follows:

PART 652—[REMOVED AND
RESERVED]

m Under the authority of 23 U.S.C. 315,
part 652, consisting of §§ 652.1 through
652.13, is removed and reserved.

[FR Doc. 201921685 Filed 10-7—19; 8:45 am|
BILLING CODE 4910-RY-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2016-0343; FRL-10000—
66—Region 5]

Air Plan Approval; Indiana;
Infrastructure SIP Requirements for
the 2012 PM, s NAAQS; Interstate
Transport

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving elements of
a State Implementation Plan (SIP)
submission from Indiana regarding the
infrastructure requirements of section
110 of the Clean Air Act (CAA) for the
2012 annual fine particulate matter
(PM,s5) National Ambient Air Quality
Standard (NAAQS). The infrastructure
requirements are designed to ensure that
the structural components of each
state’s air quality management program
are adequate to meet the state’s
responsibilities under the CAA. This
action pertains specifically to
infrastructure requirements concerning
interstate transport provisions. EPA did
not receive any adverse comments in
response to its July 30, 2019 proposal to
approve this submission.

DATES: This final rule is effective on
November 7, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2016-0343. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Samantha Panock, Environmental
Scientist, Attainment Planning and
Maintenance Section, Air Programs
Branch (AR-18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois

60604, (312) 353-8973,
panock.samantha@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What is the background for this action?

II. What comments did we receive on the
proposed action?

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews

I. What is the background for this
action?

On June 10, 2016, the Indiana
Department of Environmental
Management (IDEM) submitted a
request for EPA to approve its
infrastructure SIP for the 2012 annual
PM, s NAAQS. The June 10, 2016 IDEM
submittal included a technical analysis
of its interstate transport of pollution
relative to the 2012 PM, s NAAQS that
demonstrates that current controls are
adequate for Indiana to show that it
meets prongs one and two of the “good
neighbor” provision * under CAA
section 110(a)(2)(D)(i). On July 30, 2019
(84 FR 36848), EPA proposed to approve
the portion of the submission dealing
with those requirements.

II. What comments did we receive on
the proposed action?

Our July 30, 2019 proposed rule
provided a 30-day review and comment
period. The comment period closed on
August 29, 2019. EPA did not receive
any comments.

IIT. What action is EPA taking?

In this action, EPA is approving the
portion of Indiana’s June 10, 2016,
submission certifying that the current
Indiana SIP is sufficient to meet the
required infrastructure requirements
under CAA section 110(a)(2)(D)(),
specifically prongs one and two of the
“good neighbor” provisions, with
respect to the 2012 PM, s NAAQS.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

1 There are four prongs to the Section
110(a)(2)(D)(i) “‘good neighbor’’ provision, which
are: Prohibit any source or other type of emissions
activity in one state from contributing significantly
to nonattainment of the NAAQS in another state
(prong one); prohibit any source or other type of
emissions activity in one state from interfering with
maintenance of the NAAQS in another state (prong
two); prohibit any source or other type of emissions
activity in one state from interfering with measures
required to prevent significant deterioration (PSD)
of air quality in another state (prong three); and
protect visibility in another state (prong four).
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CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 9, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: September 19, 2019.
Cathy Stepp,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In §52.770, the table in paragraph
(e) is amended by revising the entry for
“Section 110(a)(2) infrastructure
requirements for the 2012 PM, s
NAAQS” to read as follows:

§52.770 Identification of plan.
* * * * *
(e) * *x %

EPA-APPROVED INDIANA NONREGULATORY AND QUASI-REGULATORY PROVISIONS

Title

Indiana date EPA approval

Explanation

* *

Section 110(a)(2) infrastructure requirements 6/10/2016 and 12/28/

for the 2012 PM> s NAAQS.

* * *

2016. eral Register cita-

tion].

10/8/2019, [Insert Fed-

* *

Fully approved for all CAA elements except
the visibility protection requirements of

O)H).

* * * * *

[FR Doc. 201921552 Filed 10-7-19; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 412, 413, and 495
[CMS-1716-CN2]
RIN 0938-AT73

Medicare Program; Hospital Inpatient
Prospective Payment Systems for
Acute Care Hospitals and the Long-
Term Care Hospital Prospective
Payment System and Policy Changes
and Fiscal Year 2020 Rates; Quality
Reporting Requirements for Specific
Providers; Medicare and Medicaid
Promoting Interoperability Programs
Requirements for Eligible Hospitals
and Critical Access Hospitals;
Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; correction.

SUMMARY: This document corrects
technical and typographical errors in
the final rule that appeared in the
August 16, 2019 issue of the Federal
Register titled “Medicare Program;
Hospital Inpatient Prospective Payment
Systems for Acute Care Hospitals and
the Long-Term Care Hospital
Prospective Payment System and Policy
Changes and Fiscal Year 2020 Rates;
Quality Reporting Requirements for
Specific Providers; Medicare and
Medicaid Promoting Interoperability
Programs Requirements for Eligible
Hospitals and Critical Access
Hospitals.”

DATES: Effective date: This correcting
document is effective on October 7,
2019.

Applicability date: The corrections in
this correcting document are applicable
to discharges occurring on or after
October 1, 2019.

FOR FURTHER INFORMATION CONTACT:
Donald Thompson and Michele
Hudson, (410) 786—4487.

SUPPLEMENTARY INFORMATION:
I. Background

In FR Doc. 2019-16762 of August 16,
2019 (84 FR 42044) there were a number
of technical and typographical errors
that are identified and corrected by the
Correction of Errors section of this
correcting document. The corrections in
this correcting document are applicable
to discharges occurring on or after
October 1, 2019 as if they had been
included in the document that appeared
in the August 16, 2019 Federal Register.

II. Summary of Errors

A. Summary of Errors in the Preamble

On page 42190, we inadvertently
omitted information about the change in
the manufacturer of ZEMDRI™
(Plazomicin).

On page 42191, we made a
typographical error in the maximum
new technology add-on payment for a
case involving the use of GIAPREZA™,

On pages 42208, we made
typographical errors in the discussion
regarding the substantial clinical
improvement criterion and CABLIVI®.

On pages 42264 through 42265, we
are correcting technical errors that have
come to our attention in the description
of certain data relating to the
GammaTile™ technology, based on
information provided by the applicant.

On page 42338, due to conforming
changes discussed in section ILB. of this
correcting document, we are correcting
the transition budget neutrality factor
for the transition wage index policy.

On page 42372, we inadvertently
omitted the final Factor 3 of the
uncompensated care payment
methodology’s cost-to-charge ratio
(CCR) “ceiling” and the number of
hospitals trimmed.

On page 42426, we made a
typographical error in the discussion of
the change related to critical access
hospital (CAH) payment for ambulance
services.

On pages 42459, 42466, 42472, 42474,
and 42504, in the discussion of the
Hospital Inpatient Quality Reporting
(IQR) Program, we made typographical
and technical errors in website and
website-related information.

B. Summary of Errors in the Addendum

We are correcting an error in the
version 37 ICD-10 MS-DRG assignment
for some cases in the historical claims
data in the FY 2018 MedPAR files used
in the ratesetting for the FY 2020 IPPS/
LTCH PPS final rule, which resulted in
inadvertent errors in the MS—-DRG
relative weights (and associated average
length-of-stay (LOS)). Additionally, the
version 37 MS-DRG assignment and
relative weights are used when
determining total payments for purposes
of all of the budget neutrality factors
and the final outlier threshold. As a
result, the corrections to the MS-DRG
assignment under the ICD-10 MS-DRG
Grouper version 37 for some cases in the
historical claims data in the FY 2018
MedPAR files and the recalculation of
the relative weights directly affected the
calculation of total payments and
required the recalculation of all the
budget neutrality factors and the final
outlier threshold.

In addition, as discussed in section
I1.D. of this correcting document, we
made certain technical errors with
regard to the calculation of Factor 3 of
the uncompensated care payment
methodology. Factor 3 is used to
determine the total amount of the
uncompensated care payment a hospital
is eligible to receive for a fiscal year.
This amount is then used to calculate
the amount of the interim
uncompensated care payments a
hospital receives per discharge. Per
discharge uncompensated care
payments are included when
determining total payments for purposes
of all of the budget neutrality factors
and the final outlier threshold. As a
result, the revisions made to address
these technical errors in the calculation
of Factor 3 directly affected the
calculation of total payments and
required the recalculation of all the
budget neutrality factors and the final
outlier threshold.

We made an inadvertent error in the
Medicare Geographic Classification
Review Board (MGCRB) reclassification
status of one hospital in the FY 2020
IPPS/LTCH PPS final rule. Specifically,
one hospital (CCN 330273) was treated
as being reclassified under section
1886(d)(10) of the Act; however, its
MGCRB reclassification had been
withdrawn. In addition, we made an
inadvertent error in the application of
the rural floor to one hospital (CCN
220016), in that we assigned this
hospital the rural wage index rather
than the rural floor (Note: As finalized
in the FY 2020 IPPS/LTCH PPS final
rule (84 FR 42332 through 42336) the
calculation of the rural floor does not
include the wage data of urban hospitals
reclassified as rural under section
1886(d)(8)(E) of the Act (as
implemented at § 412.103).) We also
made inadvertent errors related to the
application of the out-migration
adjustment under section 1886(d)(13) of
the Act. Specifically, in the FY 2020
IPPS/LTCH PPS final rule, we
inadvertently applied the out-migration
adjustment to hospitals that received an
MGCRSB reclassification to their home
area. Additionally, the final FY 2020
IPPS wage index with reclassification is
used when determining total payments
for purposes of all budget neutrality
factors (except for the MS-DRG
reclassification and recalibration budget
neutrality factor and the wage index
budget neutrality adjustment factor) and
the final outlier threshold.

Due to the correction of the
combination of errors listed previously
(corrections to the MS-DRG assignment
for some cases in the historical claims
data and the resulting recalculation of
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the relative weights and average length
of stay, revisions to Factor 3 of the
uncompensated care payment
methodology, the correction to the
MGCRB reclassification status of one
hospital, correction of the application of
the rural floor to one hospital, and the
correction in the application of the out-
migration adjustment to certain
hospitals with a geographic
reclassification), we recalculated all
IPPS budget neutrality adjustment
factors, the fixed-loss cost threshold, the
final wage indexes (and geographic
adjustment factors (GAFs)), and the
national operating standardized
amounts and capital Federal rate. (We
note there was no change to the rural
community hospital demonstration
program budget neutrality adjustment
resulting from the correction of this
combination of errors.) Therefore, we
made conforming changes to the
following:

e On pages 42621 and 42636, the
MS-DRG reclassification and
recalibration budget neutrality
adjustment factor.

e On page 42621, the reclassification
hospital budget neutrality adjustment.
(We note that although we recalculated
the updated wage index budget
neutrality adjustment, that factor did
not change as a result of the
recalculation.)

e On page 42622, the rural floor
budget neutrality adjustment and the
lowest quartile wage index budget
neutrality adjustment.

e On page 42623, the transition
budget neutrality adjustment.

e On page 42625, the calculation of
the estimated percentage of FY 2020
capital outlier payments, the estimated
total Federal capital payments and the
estimated capital outlier payments.

e On page 42630, the calculation of
the outlier fixed-loss cost threshold,
total operating Federal payments, total
operating outlier payments, the
estimated percentage of capital outlier
payments, the outlier adjustment to the
capital Federal rate and the related
discussion of the percentage estimates
of operating and capital outlier
payments.

e On pages 42632 through 42634, the
table titled “Changes from FY 2019
Standardized Amounts to the FY 2020
Standardized Amounts”.

On page 42624, we inadvertently
omitted the discussion of incorporating
a projection of operating outlier
payment reconciliations for the FY 2020
outlier threshold calculation.

On page 42632, in the table titled
“Changes from FY 2019 Standardized
Amounts to the FY 2020 Standardized
Amounts”, we are also correcting the

typographical errors in the Nonlabor
percentage (If Wage Index is Greater
Than 1.0000) and in the FY 2020
Update factor.

On pages 42637 through 42640, in our
discussion of the determination of the
Federal hospital inpatient capital-
related prospective payment rate
update, due to the recalculation of the
GAFs, we have made conforming
corrections to the increase in the capital
Federal rate, the GAF/DRG budget
neutrality adjustment factors, the capital
Federal rate, and the outlier adjustment
to the capital Federal rate and the
outlier threshold (as discussed
previously), along with certain
statistical figures (for example, percent
change) in the accompanying
discussions. Also, as a result of these
errors we have made conforming
corrections in the table showing the
comparison of factors and adjustments
for the FY 2019 capital Federal rate and
FY 2020 capital Federal rate.

On page 42641, we made
typographical errors in the LTCH
standard Federal payment rate.

On page 42648, we are making
conforming changes to the fixed-loss
amount for FY 2020 site neutral
payment rate discharges, and the high-
cost outlier (HCO) threshold (based on
the corrections to the IPPS fixed-loss
amount discussed previously).

On pages 42651 and 42652, we are
making conforming corrections to the
national adjusted operating
standardized amounts and capital
standard Federal payment rate (which
also include the rates payable to
hospitals located in Puerto Rico) in
Tables 1A, 1B, 1C, and 1D as a result of
the conforming corrections to certain
budget neutrality factors and the outlier
threshold previously described.

On page 42652, we made a
typographical error in the LTCH PPS
standard Federal payment rate (reduced
update) in Table 1E.

C. Summary of Errors in the Appendices

On pages 42657 through 42662, 42664
through 42669, and 42684 through
42686 in our regulatory impact analyses,
we have made conforming corrections to
the factors, values, and tables and
accompanying discussion of the changes
in operating and capital IPPS payments
for FY 2020 and the effects of certain
IPPS budget neutrality factors as a result
of the technical errors that lead to
changes in our calculation of the
operating and capital IPPS budget
neutrality factors, outlier threshold,
final wage indexes, operating
standardized amounts, and capital
Federal rate (as described in section II.B.
of this correcting document).

These conforming corrections include
changes to the following tables:

¢ On pages 42657 through 42660, the
table titled ‘“Table I—Impact Analysis of
Changes to the IPPS for Operating Costs
for FY 2020”.

¢ On pages 42664 through 42666, the
table titled “Comparison of FY 2019 and
FY 2020 IPPS Estimated Payments Due
to Rural Floor with National Budget
Neutrality”.

¢ On pages 42668 through 42669, the
table titled “Table I—Impact Analysis
of Changes for FY 2020 Acute Care
Hospital Operating Prospective Payment
System (Payments per discharge)”.

¢ On pages 42685 through 42686, the
table titled “Table II—Comparison of
Total Payments per Case [FY 2019
payments compared to FY 2020
payments]”.

On pages 42671 through 42675, we
are correcting the discussion of the
“Effects of the Changes to Medicare
DSH and Uncompensated Care
Payments for FY 2020 for purposes of
the Regulatory Impact Analysis in
Appendix A of the FY 2020 IPPS/LTCH
PPS final rule, including the table titled
“Modeled Uncompensated Care
Payments for Estimated FY 2020 DSHs
by Hospital Type: Model
Uncompensated Care Payments ($ in
Millions)—from FY 2019 to FY 2020”
on pages 42672 through 42674, in light
of the corrections discussed in section
I1.D. of this correcting document.

D. Summary of Errors in and
Corrections to Files and Tables Posted
on the CMS website

We are correcting the errors in the
following IPPS tables that are listed on
page 42651 of the FY 2020 IPPS/LTCH
PPS final rule and are available on the
internet on the CMS website at https://
www.cms.gov/Medicare/Medicare-Fee-
for-Service-Payment/
AcutelnpatientPPS/index.html.

The tables that are available on the
internet have been updated to reflect the
revisions discussed in this correcting
document.

Table 2—Case-Mix Index and Wage
Index Table by CCN-FY 2020. The
correction of the error (as discussed in
section IL.B. of this correcting
document) related to one hospital’s
MGCRB reclassification status, the
correction of the application of the rural
floor to one hospital, and the correction
of the application of the out-migration
adjustment to hospitals that reclassified
to their home area necessitated the
recalculation of the FY 2020 wage
indexes. Also, the corrections to the
version 37 MS-DRG assignment for
some cases in the historical claims data
and the resulting recalculation of the
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relative weights and ALOS (as discussed
in section IL.B. of this correcting
document), corrections to Factor 3 of the
uncompensated care payment
methodology, and recalculation of the
FY 2020 wage indexes necessitated the
recalculation of the rural floor budget
neutrality factor (as discussed in section
I1.B. of this correcting document).
Therefore, we are correcting the values
for all hospitals in the columns titled
“FY 2020 Wage Index Prior to Quartile
and Transition”, “FY 2020 Wage Index
With Quartile”, and “FY 2020 Wage
Index With Quartile and Cap”'.

For the hospital (CCN 330273) for
which we are correcting its MGCRB
reclassification status (as discussed in
section IL.B. of this correcting
document), we are also correcting the
columns titled ‘“‘Reclassified/
Redesignated CBSA” and “MGCRB
Reclass”. For the hospitals that
reclassified to their home area for which
we inadvertently applied the out-
migration adjustment, as discussed in
section IL.B. of this correcting
document), we are also correcting the
column titled “Out-Migration
Adjustment”.

Table 3.—Wage Index Table by
CBSA—FY 2020. Corrections to the
version 37 MS-DRG assignment for
some cases in the historical claims data
and the resulting recalculation of the
relative weights and ALOS, corrections
to Factor 3 of the uncompensated care
payment methodology, and the
correction of the reclassification, rural
floor application and outmigration
adjustment errors (discussed in section
IL.B. of this correcting document)
necessitated the recalculation of the
rural floor budget neutrality factor and
the FY 2020 wage indexes (as discussed
in section IL.B. of this correcting
document). Therefore, we are making
corresponding changes to the wage
indexes and GAFs of all CBSAs listed in
Table 3. Specifically, we are correcting
the values and flags in the columns
titled “Wage Index”, “GAF”,
“Reclassified Wage Index”,
“Reclassified GAF”, ““State Rural
Floor”, “Eligible for Rural Floor Wage
Index’’, “Pre-Frontier and/or Pre-Rural
Floor Wage Index”, “Reclassified Wage
Index Eligible for Frontier Wage Index”,
“Reclassified Wage Index Eligible for
Rural Floor Wage Index”, and
“Reclassified Wage Index Pre-Frontier
and/or Pre-Rural Floor”.

Additionally, some of the labels for
the area names of the rural CBSAs were
displayed incorrectly (the area name did
not correspond to the CBSA code in the
column titled “CBSA”’). Therefore, we
are correcting the column titled ““Area
Name” for the affected CBSAs. Also,

there were technical errors in the
calculation of the FY 2020 average
hourly wage and 3-year average hourly
wage for some CBSAs, and therefore, we
are correcting the columns titled “FY
2020 Average Hourly Wage” and ““3-
Year Average Hourly Wage (2018, 2019,
2020)” for the affected CBSAs.
Specifically, we inadvertently counted
the salaries and hours of multicampus
hospitals twice when calculating the FY
2020 average hourly wage and 3-year
average hourly wage for the CBSAs that
include those hospitals, and some
providers were inadvertently not
assigned to a CBSA when we calculated
the 3-year average hourly wage. We also
inadvertently did not display the wage
index of 1.0000 in the state rural floor
for some states that are eligible for the
Frontier wage index. Therefore, we are
correcting the column titled “State
Rural Floor” for the affected CBSAs.
(Note: As stated in the FY 2020 IPPS/
LTCH PPS Final Rule (84 FR 42312),
section 10324 of Public Law 111-148
requires that hospitals in frontier States
cannot be assigned a wage index of less
than 1.0000.)

Table 5.—List of Medicare Severity
Diagnosis-Related Groups (MS-DRGs),
Relative Weighting Factors, and
Geometric and Arithmetic Mean Length
of Stay—FY 2020. We are correcting this
table to reflect the recalculation of the
relative weights, geometric average
length-of-stay (LOS), and arithmetic
mean LOS as a result of the corrections
to the version 37 MS-DRG assignment
for some cases in the historical claims
data used in the calculations (as
discussed in section II.B. of this
correcting document).

Table 7B.—Medicare Prospective
Payment System Selected Percentile
Lengths of Stay: FY 2018 MedPAR
Update—March 2019 GROUPER
Version 37 MS—DRGs. We are correcting
this table to reflect the recalculation of
the relative weights, geometric average
length-of-stay (LOS), and arithmetic
mean LOS as a result of the corrections
to the version 37 MS—-DRG assignment
for some cases in the historical claims
data used in the calculations (as
discussed in section IL.B. of this
correcting document).

Table 18.—FY 2020 Medicare DSH
Uncompensated Care Payment Factor 3.
We are correcting this table to reflect
corrections to the Factor 3 calculations
for purposes of determining
uncompensated care payments for the
FY 2020 IPPS/LTCH PPS final rule for
the following reasons:

e To correct the Factor 3s that were
computed for hospitals where a MAC
had accepted an amended report,
reopened a report, and/or adjusted

uncompensated care cost data on a
report, but the corrected uncompensated
care data were inadvertently omitted
from the June 30, 2019 extract of the
Healthcare Cost Report Information
System (HCRIS).

¢ To correct for the inadvertent
inclusion of terminated hospitals in the
Factor 3 calculations.

We are revising Factor 3 for all
hospitals to correct these errors. We are
also revising the amount of the total
uncompensated care payment
calculated for each DSH-eligible
hospital. The total uncompensated care
payment that a hospital receives is used
to calculate the amount of the interim
uncompensated care payments the
hospital receives per discharge;
accordingly, we have also revised these
amounts for all DSH-eligible hospitals.
Per discharge uncompensated care
payments are included when
determining total payments for purposes
of all of the budget neutrality factors
and the final outlier threshold. As a
result, these corrections to
uncompensated care payments
impacted the calculation of all the
budget neutrality factors as well as the
outlier fixed-loss cost threshold. These
corrections will be reflected in Table 18
and the Medicare DSH Supplemental
Data File. In section IV.C. of this
correcting document, we have made
corresponding revisions to the
discussion of the “Effects of the Changes
to Medicare DSH and Uncompensated
Care Payments for FY 2020” for
purposes of the Regulatory Impact
Analysis in Appendix A of the FY 2020
IPPS/LTCH PPS final rule to reflect the
corrections discussed previously.

We also are correcting the errors in
the IPPS files described below that are
available on the internet on the CMS
website at https://www.cms.gov/
Medicare/Medicare-Fee-for-Service-
Payment/AcutelnpatientPPS/MS-DRG-
Classifications-and-Software.html. The
files that are available on the internet
have been updated to reflect the
corrections discussed in this correcting
document.

We are correcting the erroneous
designation of the following ten ICD-
10—-CM diagnosis codes as a HAC within
HAC 05: Falls and Trauma for FY 2020
in the ICD-10 MS-DRG Definitions
Manual Version 37 Appendix I Hospital
Acquired Conditions (HACs) List and
the ICD-10 MS-DRG Grouper
Mainframe Software Version 37:
S02.121K (Fracture of orbital roof, right
side, subsequent encounter for fracture
with nonunion); S02.122K (Fracture of
orbital roof, left side, subsequent
encounter for fracture with nonunion);
S02.129K (Fracture of orbital roof,
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unspecified side, subsequent encounter
for fracture with nonunion); S02.831K
(Fracture of medial orbital wall, right
side, subsequent encounter for fracture
with nonunion); S02.832K (Fracture of
medial orbital wall, left side, subsequent
encounter for fracture with nonunion);
S02.839K (Fracture of medial orbital
wall, unspecified side, subsequent
encounter for fracture with nonunion);
S02.841K (Fracture of lateral orbital
wall, right side, subsequent encounter
for fracture with nonunion); S02.842K
(Fracture of lateral orbital wall, left side,
subsequent encounter for fracture with
nonunion); S02.849K (Fracture of lateral
orbital wall, unspecified side,
subsequent encounter for fracture with
nonunion) and S02.85XK (Fracture of
orbit, unspecified, subsequent
encounter for fracture with nonunion).
We have corrected the ICD-10 MS-DRG
Definitions Manual Version 37 and the
ICD-10 MS-DRG Grouper Mainframe
Software Version 37 to correctly reflect
that these diagnosis codes are not
defined as HACs for MS-DRG
assignment for FY 2020.

III. Waiver of Proposed Rulemaking,
60-Day Comment Period, and Delay in
Effective Date

Under 5 U.S.C. 553(b) of the
Administrative Procedure Act (APA),
the agency is required to publish a
notice of the proposed rulemaking in
the Federal Register before the
provisions of a rule take effect.
Similarly, section 1871(b)(1) of the Act
requires the Secretary to provide for
notice of the proposed rulemaking in
the Federal Register and provide a
period of not less than 60 days for
public comment. In addition, section
553(d) of the APA, and section
1871(e)(1)(B)(@) of the Act mandate a 30-
day delay in effective date after issuance
or publication of a rule. Sections
553(b)(B) and 553(d)(3) of the APA
provide for exceptions from the notice
and comment and delay in effective date
APA requirements; in cases in which
these exceptions apply, sections
1871(b)(2)(C) and 1871(e)(1)(B)(ii) of the
Act provide exceptions from the notice
and 60-day comment period and delay
in effective date requirements of the Act
as well. Section 553(b)(B) of the APA
and section 1871(b)(2)(C) of the Act
authorize an agency to dispense with
normal rulemaking requirements for
good cause if the agency makes a
finding that the notice and comment
process are impracticable, unnecessary,
or contrary to the public interest. In
addition, both section 553(d)(3) of the
APA and section 1871(e)(1)(B)(ii) of the
Act allow the agency to avoid the 30-
day delay in effective date where such

delay is contrary to the public interest
and an agency includes a statement of
support.

We believe that this correcting
document does not constitute a rule that
would be subject to the notice and
comment or delayed effective date
requirements. This document corrects
technical and typographical errors in
the preamble, addendum, payment
rates, tables, and appendices included
or referenced in the FY 2020 IPPS/LTCH
PPS final rule, but does not make
substantive changes to the policies or
payment methodologies that were
adopted in the final rule. As a result,
this correcting document is intended to
ensure that the information in the FY
2020 IPPS/LTCH PPS final rule
accurately reflects the policies adopted
in that document.

In addition, even if this were a rule to
which the notice and comment
procedures and delayed effective date
requirements applied, we find that there
is good cause to waive such
requirements. Undertaking further
notice and comment procedures to
incorporate the corrections in this
document into the final rule or delaying
the effective date would be contrary to
the public interest because it is in the
public’s interest for providers to receive
appropriate payments in as timely a
manner as possible, and to ensure that
the FY 2020 IPPS/LTCH PPS final rule
accurately reflects our methodologies
and policies. Furthermore, such
procedures would be unnecessary, as
we are not making substantive changes
to our methodologies or policies, but
rather, we are simply implementing
correctly the methodologies and policies
that we previously proposed, requested
comment on, and subsequently
finalized. This correcting document is
intended solely to ensure that the FY
2020 IPPS/LTCH PPS final rule
accurately reflects these methodologies
and policies. Therefore, we believe we
have good cause to waive the notice and
comment and effective date
requirements.

IV. Correction of Errors

In FR Rule Doc. 2019-16762 of
August 16, 2019 (84 FR 42044), we are
making the following corrections:

A. Corrections of Errors in the Preamble

1. On page 42190, second column,
second full paragraph, lines 1 through 4,
the sentence ““Achaogen, Inc. submitted
an application for new technology add-
on payments for ZEMDRI™
(Plazomicin) for FY 2019.” is corrected
to read “Achaogen, Inc. submitted an
application for new technology add-on
payments for ZEMDRI™ (Plazomicin)

for FY 2019 (we note that Cipla USA
Inc. has since acquired ZEMDRI™
(Plazomicin) from Achaogen Inc.)”

2. On page 42191, third column, first
partial paragraph, line 2, the figure
“$4,083.75” is corrected to read
“$1,950.”

3. On page 42208,

a. First column, second full
paragraph, line 18 (last line), the term
“comparing” is corrected to read
“compared”’.

b. Second column, fifth full
paragraph, line 1, the phrase “all the”
is corrected to read ‘““all of the”.

4. On page 42264, third column, first
full paragraph, lines 12 through 16, the
sentence “The applicant stated that they
collaborated with a biostatistics firm to
advise to ensure the analysis of their
data meets the highest standards.” is
corrected to read ‘“The applicant stated
that they collaborated with a
biostatistics firm to ensure the analysis
of their data meets the highest
standards.”.

5. On page 42265,

a. First column,

i. First full paragraph,

A. Line 8, the phrase “performed on
79 patients” is corrected to read
“performed on 74 patients with 79
tumors”.

B. Lines 30 through 33, the sentence
‘“Based on the data, there was no
statistically significant difference
between the control arm treatment and
GammaTile™ treatment.” is corrected
to read “There was a statistically
significant difference between the
control arm treatment and
GammaTile™ treatment for patients
with recurrent meningioma and brain
metastases and no statistically
significant difference between the
control arm treatment and
GammaTile™ treatment for patients
with recurrent high-grade glioma.”.

ii. Second paragraph, lines 2 and 3,
the phrase “the initial 20 of 79 patients”
is corrected to read ‘“‘the initial 19
patients (with 20 tumors) of the 74
patients”.

b. Second column, first partial
paragraph, lines 17 through 33, the
sentences ‘“‘While we acknowledge the
difficulty in establishing randomized
control groups in studies involving
recurrent brain tumors, after careful
review of all data received to date, we
find the data did not show a statistically
significant difference between the time
to first recurrence in the control arm in
comparison to the time to second
recurrence in the GammaTile™
treatment arm. Based on the information
stated above, we are unable to make a
determination that GammaTile™
technology represents a substantial
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clinical improvement over existing
therapies.” are corrected to read “While
we acknowledge the difficulty in
establishing randomized control groups
in studies involving recurrent brain
tumors, based on the information stated
above, we are unable to make a
determination that GammaTile™
technology represents a substantial
clinical improvement over existing
therapies.”.

6. On page 42338, second column,
first full paragraph, line 14, the figure
“0.998838” is corrected to read
“0.998835”".

7. On page 42379, second column,
first full paragraph, the last line is
corrected by adding the parenthetical
sentence ‘““(For the final rule, this trim
removed 5 hospitals that have a CCR
above the calculated ceiling of 1.082 for
FY 2015 cost reports.)”.

8. On page 42426, second column,
first full paragraph, line 9, the phrase
“its community”’ is corrected to read
“its community.”.

9. On page 42459, first column,
footnote paragraph (footnote 395), the
website ““https://ecqi.healthit.gov/ecqi-
tools-key-resources/content/vsac)” is
corrected to read “https://
ecqi.healthit.gov/tool/vsac”.

10. On page 42466, second column,
footnote paragraph (footnote 447), the
website title “2015 Considerations for
Implementing Measures in Federal
Programs: Hospitals” is corrected to
read ““Spreadsheet of MAP 2015 Final
Recommendations”.

11. On page 42472, third column,
footnote paragraph (footnote 473), the
published date ““2013” is corrected to
read “2015”.

12. On page 42474, second column,
footnote paragraph (footnote 478), the
website title “2015 Considerations for
Implementing Measures in Federal
Programs: Hospitals” is corrected to
read ““Spreadsheet of MAP 2015 Final
Recommendations”.

13. On page 42504, third column,
footnote paragraph (footnote 663), the
website ““https://ecqi.healthit.gov/
content/about-ecqi” is corrected to read
“https://ecqi.healthit.gov/about-ecqi.”.

B. Correction of Errors in the Addendum

1. On page 42621,

a. First column, last bulleted
paragraph, line 17 and line 22, the
figure “0.997649” is corrected to read
“0.996859”.

b. Third column, last paragraph, line
11, the figure “0.985425” is corrected to
read “0.985447".

2. On page 42622,

a. First column, last full paragraph,
line 3, the figure “0.997081" is
corrected to read “0.997073”.

b. Third column, first bullet, last line,
the figure “0.997987” is corrected to
read “0.997984”.

3. On page 42623, first column, first
full paragraph, line 5, the figure
“0.998838” is corrected to read “0.
998835”".

4. On page 42624, second column,

a. Second full paragraph (immediately
under the section heading “(a)
Incorporating a Projection of Outlier
Payment Reconciliations for the FY
2020 Outlier Threshold Calculation”),
the sentence “We proposed the
following methodology to incorporate a
projection of outlier payment
reconciliations for the FY 2020 outlier
threshold calculation.” is corrected to
read “We proposed the following
methodology to incorporate a projection
of operating outlier payment
reconciliations for the FY 2020 outlier
threshold calculation.”.

b. Before the second partial paragraph
which begins with the phrase “Step 1.”
the language is corrected by adding the
following paragraphs to read as follows:

“Step 1.—Use the Federal FY 2014
cost reports for hospitals paid under the
IPPS from the most recent publicly
available quarterly HCRIS extract
available at the time of development of
the proposed rule and final rules, and
exclude sole community hospitals
(SCHs) that were paid under their
hospital-specific rate (that is, if
Worksheet E, Part A, Line 48 is greater
than Line 47 in the applicable columns.)
In the proposed rule, we stated that we
used the December 2018 HCRIS extract
for the proposed rule and that we
expected to use the March 2019 HCRIS
extract for the FY 2020 final rule.

Step 2.—Calculate the aggregate
amount of historical total of operating
outlier reconciliation dollars (Worksheet
E, Part A, Line 2.01) using the Federal
FY 2014 cost reports from Step 1.

Step 3.—Calculate the aggregate
amount of total Federal operating
payments using the Federal FY 2014
cost reports from Step 1. The total
Federal operating payments consist of
the Federal payments (Worksheet E, Part
A, Line 1.01 and Line 1.02, plus Line
1.03 and Line 1.04), outlier payments
(Worksheet E, Part A, Line 2 and Line
2.02), and the outlier reconciliation
payments (Worksheet E, Part A, Line
2.01). We note that a negative amount
on Worksheet E, Part A, Line 2.01 for
outlier reconciliation indicates an
amount that was owed by the hospital,
and a positive amount indicates this
amount was paid to the hospital.

Step 4.—Divide the amount from Step
2 by the amount from Step 3 and
multiply the resulting amount by 100 to
produce the percentage of total

operating outlier reconciliation dollars
to total Federal operating payments for
FY 2014. This percentage amount would
be used to adjust the outlier target for
FY 2020 as described in Step 5.

Step 5.—Because the outlier
reconciliation dollars are only available
on the cost reports, and not in the
Medicare claims data in the MedPAR
file used to model the outlier threshold,
we proposed to target 5.1 percent minus
the percentage determined in Step 4 in
determining the outlier threshold. Using
the FY 2014 cost reports based on the
December 2018 HCRIS extract (as used
for the proposed rule), because the
aggregate outlier reconciliation dollars
from Step 2 are negative, we targeted an
amount higher than 5.1 percent for
outlier payments for FY 2020 under our
proposed methodology.

For the FY 2020 proposed rule, based
on December 2018 HCRIS, 16 hospitals
had an outlier reconciliation amount
recorded on Worksheet E, Part A, Line
2.01 for total operating outlier
reconciliation dollars of negative
$24,433,087 (Step 2). The total Federal
operating payments based on the
December 2018 HCRIS was
$82,969,541,296 (Step 3). The ratio
(Step 4) was a negative 0.029448
percent, which, when rounded to the
second digit, was negative 0.03 percent.
Therefore, for FY 2020, we proposed to
incorporate a projection of outlier
reconciliation dollars by targeting an
outlier threshold at 5.13 percent [5.1
percent — (—0.03 percent)]. When the
percentage of operating outlier
reconciliation dollars to total Federal
operating payments is negative (such is
the case when the aggregate amount of
outlier reconciliation is negative), the
effect is a decrease to the outlier
threshold compared to an outlier
threshold that is calculated without
including this estimate of operating
outlier reconciliation dollars. In section
II.A.4.i.(2) of the Addendum to the
proposed rule, we provided the FY 2020
outlier threshold as calculated for the
proposed rule both with and without
including this proposed percentage
estimate of operating outlier
reconciliation.

As explained earlier, we stated in the
proposed rule that we believe this is an
appropriate method to include outlier
reconciliation dollars in the outlier
model because it uses the total outlier
reconciliation dollars based on historic
data rather than predicting which
specific hospitals will have outlier
payments reconciled for FY 2020.
However, we stated we would continue
to use a 5.1 percent target (or an outlier
offset factor of 0.949) in calculating the
outlier offset to the standardized
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amount. In the past, the outlier offset
was six decimals because we targeted
and set the threshold at 5.1 percent by
adjusting the standardized amount by
the outlier offset until operating outlier
payments divided by total operating
Federal payments plus operating outlier
payments equaled approximately 5.1
percent (this approximation resulted in
an offset beyond three decimals).
However, we stated that under our
proposed methodology, we believed a
three decimal offset of 0.949 reflecting
5.1 percent is appropriate rather than
the unrounded six decimal offset that
we have calculated for prior fiscal years.
Specifically, as discussed in section
II.A.5. of the Addendum in the
proposed rule, we proposed to
determine an outlier adjustment by
applying a factor to the standardized
amount that accounts for the projected
proportion of total estimated FY 2020
operating Federal payments paid as
outliers. Our proposed modification to
the outlier threshold methodology was
designed to adjust the total estimated
outlier payments for FY 2020 by
incorporating the projection of negative
outlier reconciliation. That is, under our
proposal, total estimated outlier
payments for FY 2020 would be the sum
of the estimated FY 2020 outlier
payments based on the claims data from
the outlier model and the estimated FY
2020 total operating outlier
reconciliation dollars. We stated that we
believe the proposed methodology
would more accurately estimate the
outlier adjustment to the standardized
amount by increasing the accuracy of
the calculation of the total estimated FY
2020 operating Federal payments paid
as outliers. We stated that in other
words, the net effect of our outlier
proposal to incorporate a projection for
outlier reconciliation dollars into the
threshold methodology would be that
FY 2020 outlier payments (which
include the estimated recoupment
percentage for FY 2020 calculated for
the proposed rule of 0.03 percent)
would be 5.1 percent of total operating
Federal payments plus total outlier
payments. Therefore, we stated the
operating outlier offset to the
standardized amount is 0.949
(1-0.051).

In the FY 2020 IPPS/LTCH PPS
proposed rule, we stated that, although
we were not making any proposals with
respect to the methodology for FY 2021
and subsequent fiscal years, the above-
described proposed methodology could
advance by 1 year the cost reports used
to determine the historical outlier
reconciliation (for example, for FY 2021,
the FY 2015 outlier reconciliations

would be expected to be complete). We
stated that we were considering
additional options in order to have
available more recent estimates of
outlier reconciliation for future
rulemaking.

We invited public comment on our
proposed methodology for projecting
the estimate of outlier reconciliation
and incorporating that estimate into the
modeling for the fixed-loss cost outlier
threshold.

Comment: Some commenters
supported the methodology and stated
that they were able to replicate the CMS
calculation of the adjustment based on
the outlier reconciliations reported in
the cost reports. A commenter requested
that CMS confirm the steps taken in
calculating the reconciliation amount
included the following steps: (1)
Exclude Maryland hospitals from the
analysis; (2) base the list of IPPS
providers on all Medicare participating
providers in FY 2014 and do not restrict
consideration to only current IPPS
providers; (3) if a provider has multiple
cost reports, use all of them; and (4) if
there were multiple columns for the line
in the cost report, only the first column
should be used. The commenter also
requested that CMS describe any other
steps it took in the analysis.

Some commenters raised concerns
with the completeness of outlier
reconciliations and/or finalized cost
reports. The commenters recommended
that an earlier cost report year (FY 2012
or FY 2013) be used instead of the FY
2014 cost report year as proposed. One
commenter stated that in their review of
FY 2012 through FY 2014 cost reports
for completeness, there were no changes
in HCRIS to the FY 2012 cost reports
during the last year, yet their analysis of
FY 2013 cost report showed several
changes in 2019. The commenter was
concerned that the FY 2014
reconciliations in the cost report are still
subject to change and suggested CMS
use FY 2012 data for purposes of the FY
2020 outlier threshold calculation.
Another commenter that recommended
CMS use FY 2013 cost reports stated
that FY 2013 cost reports likely
provided more audited cost reports,
even though they were less current.

Response: We thank the commenters
for their support and input on the
proposed methodology.

Regarding the commenter who
requested clarification on specific
methodology steps, as noted in the
proposed rule, in Step 1, we used the
Federal FY 2014 cost reports for
hospitals paid under the IPPS, and
therefore excluded hospitals not paid
under the IPPS, such as Maryland
hospitals and cancer hospitals. Also, we

did not restrict the data included to only
current IPPS providers; specifically, we
used all cost reports with a begin date
in the Federal fiscal year 2014 including
if a hospital had multiple cost reports
during the fiscal year. For the request
for clarification on multiple columns for
a line in the cost report, when there
were multiple columns available and
the provider was paid under the IPPS
for that period of the cost report, then
we believe it is appropriate to use
multiple columns, as the multiple
columns are needed to fully represent
the relevant IPPS payment amounts. For
example, where there were geographic
reclassifications in different periods of
the cost report and/or SCH/MDH status
in different periods of the cost report,
which are two of the reasons for
multiple columns, we believe all such
columns should be used to determine
the IPPS payment amounts. We note the
proposed rule calculation inadvertently
did not incorporate the multiple
columns, however these multiple
columns have been used in projecting
the estimated outlier reconciliation for
this final rule.

Regarding the comments on using an
earlier cost report year instead of the
proposed FY 2014, we note that the
proposed rule used data from 16
hospitals and the final rule is using data
from 22 hospitals. As stated above, we
believe that many of the reasons aside
from outlier reconciliation that resulted
in a delay in the cost reports being final
settled have now been resolved.
Additionally, as stated above, we
believe that the updated FY 2014 cost
reports for the final rule provide the
most recent and complete available data
to project the estimate of operating
outlier reconciliation, while the
commenters’ recommended approach
would use data for earlier years. We also
note that the March 2019 HCRIS,
includes approximately 92 percent of
finalized FY 2014 cost reports while the
March 2019 HCRIS for FY 2013 includes
approximately 95 percent of finalized
FY 2013 cost reports. Given the very
small percentage variance in finalized
cost reports from FY 2013 to 2014 in the
March 2019 HCRIS, we believe it would
be more accurate to use the more recent
data based on FY 2014 cost reports.
Given the amount of time that has
passed since FY 2012 cost reports,
which is 8 years prior to the upcoming
fiscal year, we believe any additional
incremental increase in the percentage
of finalized cost reports for FY 2012 is
outweighed by using the more recent FY
2014 cost reports because they would
more accurately project the estimate of
operating outlier reconciliation.
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The March 2019 HCRIS contained
data for 20 hospitals. While we
proposed to use the March 2019 HCRIS
extract to calculate the reconciliation
adjustment for this FY 2020 IPPS final
rule, data for two additional outlier
reconciliations were made available to
CMS outside of the March 2019 HCRIS
update. We believe including these two

hospitals will lend additional accuracy
to project the estimate of operating
outlier reconciliation used in the
calculation of the outlier threshold.
Therefore, in order to use the most
complete data for FY 2014 cost reports,
we are using the March 2019 HCRIS
extract, supplemented by these two
additional hospitals’ data for this FY

2020 IPPS final rule. We expect to use
the March HCRIS for the final rule for
future rulemaking, as we generally
expect historical cost reports for the
applicable fiscal year to be available by
March. The following table shows the
March 2019 HCRIS with the addition of
two hospitals’ outlier reconciliation data
for this final rule

Data From *Data From March
March HCRIS HCRIS 2019 with
2019 Supplemental Data
Total Operating Outlier Reconciliation (Step 2): $28,985.878 $35,136,843
Total Federal Operating Payments (Step 3): $84,045,334,213 $84,051,485,178
Rounded Ratio (Step 4): 0.03 0.04

*Supplemental data for provider numbers 450855 and 450877 have had the estimated outlier reconciliation amounts
added to the numerator and denominator.

After consideration of the comments
received, and for the reasons discussed
in the proposed rule and in this final
rule, we are finalizing the methodology
described above for incorporating the
outlier reconciliation in the outlier
threshold calculation. Therefore, for this
final rule we used the same steps
described above and in the proposed
rule to incorporate a projection of
operating outlier payment
reconciliations for the calculation of the
FY 2020 outlier threshold calculation.

For this FY 2020 final rule, based on
the March 2019 HCRIS and
supplemental data for two hospitals, 22
hospitals had an outlier reconciliation
amount recorded on Worksheet E, Part
A, Line 2.01 for total operating outlier
reconciliation dollars of negative
$35,136,843 (Step 2). The total Federal
operating payments based on the March
2019 HCRIS is $84,051,485,178 (Step 3).
The ratio (Step 4) is a negative 0.041804
percent, which, when rounded to the
second digit, is negative 0.04 percent.
Therefore, for FY 2020, using the
finalized methodology, we incorporated
a projection of outlier reconciliation
dollars by targeting an outlier threshold
at 5.14 percent [5.1 percent—(—.04
percent)]. As noted above, when the
percentage of operating outlier
reconciliation dollars to total Federal
operating payments is negative (such is
the case when the aggregate amount of
outlier reconciliation is negative), the
effect is a decrease to the outlier
threshold compared to an outlier
threshold that is calculated without
including this estimate of operating
outlier reconciliation dollars. In section
1I.A.4.i.(2) of this Addendum of this
final rule, we provide the FY 2020
outlier threshold as calculated both with

and without including this percentage
estimate of operating outlier
reconciliation.

(b) Reducing the FY 2020 Capital
Standard Federal Rate by an Adjustment
Factor To Account for the Projected
Proportion of Capital IPPS Payments
Paid as Outliers

We establish an outlier threshold that
is applicable to both hospital inpatient
operating costs and hospital inpatient
capital related costs (58 FR 46348).
Similar to the calculation of the
adjustment to the standardized amount
to account for the projected proportion
of operating payments paid as outlier
payments, as discussed in greater detail
in section III.A.2. of the Addendum in
the proposed rule and this final rule, we
proposed to reduce the FY 2020 capital
standard Federal rate by an adjustment
factor to account for the projected
proportion of capital IPPS payments
paid as outliers. The regulations in 42
CFR 412.84(i)(4) state that any outlier
reconciliation at cost report settlement
will be based on operating and capital
CCRs calculated based on a ratio of costs
to charges computed from the relevant
cost report and charge data determined
at the time the cost report coinciding
with the discharge is settled. As such,
any reconciliation also applies to capital
outlier payments. As part of our
proposal for FY 2020 to incorporate into
the outlier model the total outlier
reconciliation dollars from the most
recent and most complete fiscal year
cost report data, we also proposed to
adjust our estimate of F'Y 2020 capital
outlier payments to incorporate a
projection of capital outlier
reconciliation payments when
determining the adjustment factor to be

applied to the capital standard Federal
rate to account for the projected
proportion of capital IPPS payments
paid as outliers. To do so, we proposed
to use the following methodology,
which generally parallels the
methodology to incorporate a projection
of operating outlier reconciliation
payments for the FY 2020 outlier
threshold calculation.”.

5. On page 42625, lower fourth of the
page (after the table), second column,
partial paragraph,

a. Line 5, the figure “5.47” is
corrected to read “5.45”.

b. Line 7, the figure “$441,745,478” is
corrected read “$440,250,855”.

c. Line 8, the figure “$441,745,478” is
corrected to read “$440,250,855".

d. Line 10, the figure
““$8,077,508,094" is corrected to read
““$8,077,323,420".

6. On page 42630,

a. Top third of the page,

i. First column, third paragraph, line
11, the figure “$26,473" is corrected to
read “$26,552"".

ii. Second column, first partial
paragraph,

A. Line 2, the figure
“$91,413,886,336" is corrected to read
“$91,232,894,870”.

B. Line 3, the figure “$4,943,282,951”
is corrected to read “$4,943,522,543”".

C. Line 17, the figure “$26,662" is
corrected to read “$26,763".

D. Line 24, the figure “$26,473" is
corrected to read “$26,552”.

iii. Third column, first partial
paragraph, lines 8 through 15, the
sentence “We project that the threshold
for FY 2020 of $26,473 (which reflects
our methodology to incorporate an
estimate of outlier reconciliations) will
result in outlier payments that will
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equal 5.1 percent of operating DRG reconciliations) will result in outlier discussed above to incorporate an
payments and 5.42 percent of capital payments that will equal 5.1 percent of  estimate of capital outlier
payments based on the Federal rate.” is  operating DRG payments and we reconciliations).
corrected to read “We project that the estimate that capital outlier payments . .
threshold for FY 2020 of $26,552 (which will equal 5.37 percent of capital b. Ml.ddle of the' page, the following
) the untitled table is corrected to read as
reflects our methodology to incorporate  payments based on the Federal rate .
: : . . follows:
an estimate of operating outlier (which reflects our methodology
Operating
. . *
Standardized Amounts Capital Federal Rate
National 0.949 0.946296

*The adjustment factor for the capital Federal rate includes an adjustment to the estimated percentage of FY 2020
capital outlier payments for capital outlier reconciliation, as discussed above and in section II.A.4.j.(1) in the
Addendum to this final rule.

BILLING CODE 4120-01-P FY 2020 STANDARDIZED AMOUNTS”,
7. On pages 42632 through 42634, the is corrected to read as follows:

table titled “CHANGES FROM FY 2019

STANDARDIZED AMOUNTS TO THE
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CHANGES FROM FY 2019 STANDARDIZED AMOUNTS TO THE FY 2020

STANDARDIZED AMOUNTS
Hospital Did NOT
Hospital Submitted Hospital Submitted Hospital Did NOT Submit Quality Data
Quality Data and is a Quality Data and is Submit Quality Data and is NOT a
Meaningful EHR NOT a Meaningful and is a Meaningful Meaningful EHR
User EHR User EHR User User
FY 2020 Base Rate If Wage Index is If Wage Index is If Wage Index is If Wage Index is
after removing: Greater Than 1.0000: Greater Than 1.0000: Greater Than 1.0000: Greater Than 1.0000:
1. FY 2019
Geographic
Reclassification Labor (68.3%): Labor (68.3%): Labor (68.3%): Labor (68.3%):
Budget Neutrality $4,126.19 $4,126.19 $4,126.19 $4,126.19
(0. 0.985335)
2. FY 2019 Nonlabor (31.7%): Nonlabor (31.7%):
Operating Outlier Nonlabor (31.7%): Nonlabor (31.7%): $1,915.09 $1,915.09
Offset (0.948999) $1,915.09 $1,915.09
3. FY 2019 Rural If Wage Index is less If Wage Index is less If Wage Index is less If Wage Index is less
Demonstration Than or Equal to Than or Equal to Than or Equal to Than or Equal to
Budget Neutrality 1.0000: 1.0000: 1.0000: 1.0000:
Factor (0.999467)
Labor (62%): Labor (62%): Labor (62%): Labor (62%):
$3,745.59 $3,745.59 $3,745.59 $3,745.59
Nonlabor (38%): Nonlabor (38%): Nonlabor (38%): Nonlabor (38%):
$2,295.69 $2,295.69 $2,295.69 $2,295.69
FY 2020 Update
Factor 1.026 1.0035 1.0185 0.996
FY 2020 MS-DRG
Recalibration
Budget Neutrality
Factor 0.996859 0.996859 0.996859 0.996859
FY 2020 Wage
Index Budget
Neutrality Factor 1.001573 1.001573 1.001573 1.001573
FY 2020
Reclassification
Budget Neutrality
Factor 0.985447 0.985447 0.985447 0.985447
FY 2020 Lowest
Quartile Budget
Neutrality Factor 0.997984 0.997984 0.997984 0.997984
FY 2020
Transition Budget
Neutrality Factor 0.998835 0.998835 0.998835 0.998835
FY 2020 Operating
Outlier Factor 0.949 0.949 0.949 0.949
FY 2020 Rural
Demonstration
Budget Neutrality
Factor 0.999771 0.999771 0.999771 0.999771
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Hospital Did NOT
Hospital Submitted Hospital Submitted Hospital Did NOT Submit Quality Data
Quality Data and is a Quality Data and is Submit Quality Data and is NOT a
Meaningful EHR NOT a Meaningful and is a Meaningful Meaningful EHR
User EHR User EHR User User
Adjustment for FY
2020 Required
under Section 414
of Pub. L. 114-10
(MACRA) 1.005 1.005 1.005 1.005
National
Standardized
Amount for

FY 2020 if Wage
Index is Greater
Than 1.0000;
Labor/Non-Labor
Share Percentage
(68.3/31.7)

Labor $3,959.10

Nonlabor: $1,837.53

Labor: $3,872.28

Nonlabor: $1,797.23

Labor: $3,930.16

Nonlabor: $1,824.10

Labor: $3,843.34

Nonlabor: $1,783.80

National
Standardized
Amount for

FY 2020 if Wage
Index is Less
Than or Equal to
1.0000;
Labor/Non-Labor
Share Percentage
(62/38)

Labor: $3,593.91

Nonlabor: $2,202.72

Labor: $3,515.10

Nonlabor: $2,154.41

Labor: $3,567.64

Nonlabor: $2,186.62

Labor: $3,488.83

Nonlabor: $2,138.31

8. On page 42636, lower third of the
page, first column, last paragraph, line
13, the figure “0.997649" is corrected to
read “0.996859”.

9. On page 42637, first column,
second full paragraph, line 6, the figure
“0.70” is corrected to read “0.64”.

10. On page 42638, lower two-thirds
of the page (after the table),

a. First column, second paragraph,

i. Line 10, the figure “5.47 * is
corrected to read ‘‘5.45”.

ii. Line 22, the figure “5.39” is
corrected to read ‘5.37"".

b. Second column,

i. First partial paragraph,

A. Line 1, the figure “5.47” is
corrected to read ‘‘5.45”.

B. Line 5, the figure “0.9461" is
corrected to read “0.9463”".

ii. First full paragraph,

A. Lines 5 and 6, the figurative phrase
0.9461 is a —0.35 percent change” is
corrected to read “0.9463 is —0.33
percent change”.

B. Lines 9 through 11, the figurative
expression “0.9965 (0.9461/0.9494;

calculation performed on unrounded
numbers)” is corrected to read “‘0.9967
(0.9463/0.9494; calculation performed
on unrounded numbers)”.

C. Line 13, the figure “—0.35" is
corrected to read “—0.33".

12. On page 42639,

a. First column, second partial
paragraph, line 16, the figure “1.0005”
is corrected to read “1.0004”.

b. Second column,

i. First partial paragraph, line 8, the
figure “1.0005” is corrected to read
“1.0004".

ii. Second column, first full
paragraph,

A. Line 13, the figure “0.9987” is
corrected to read “0.9979”.

B. Line 15, the figure “0.9987" is
corrected to read “0.9979”.

C. Line 17, the figurative expression
€0.9956 (0.9987 x 0.9968)” is corrected
to read ““0.9948 (0.9979 x 0.9968)"".

c. Third column,

i. First full paragraph,

A. Line 2, the figure “0.9956" is
corrected to read “0.9948”".

B. Line 6, the figure “0.9987" is
corrected to read “0.9979”.

ii. Second full paragraph,

A. Line 9, the figure “$462.61" is
corrected to read “$462.33”.

B. Line 10, the figure “0.70 percent”’
is corrected to read ““0.64 percent”.

iii. Second bulleted paragraph, line 5,
the figure “0.9956" is corrected to read
“0.9948".

iv. Third bulleted paragraph, line 2,
the figure “0.9461” is corrected to read
“0.9463".

v. Last paragraph,

A. Line 12, the figure “0.44" is
corrected to read “0.52”.

B. Line 14, the figure “0.35” is
corrected to read “0.33”.

C. Line 18, the figure “0.70” is
corrected to read “0.64”.

13. On page 42640, the chart titled
“COMPARISON of FACTORS AND
ADJUSTMENTS: FY 2019 CAPITAL
FEDERAL RATE AND THE FY 2020
CAPITAL FEDERAL RATE” is corrected
to read as follows:
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FY 2019 FY 2020 Change Percent Change
Update Factor' 1.0140 1.0150 1.015 1.50
GAF/DRG Adjustment Factor' 0.9969 0.9948 0.9948 -0.52
Outlier Adjustment Factor’ 0.9494 0.9463 0.9967 -0.33
Capital Federal Rate $459.41 $462.33 1.0064 0.64°

! The update factor and the GAF/DRG budget neutrality adjustment factors are built permanently into the capital Federal rates.
Thus, for example, the incremental change from FY 2019 to FY 2020 resulting from the application of the 0.9948 GAF/DRG
budget neutrality adjustment factor for FY 2020 is a net change of 0.9948 (or -0.52 percent).

% The outlier reduction factor is not built permanently into the capital Federal rate; that is, the factor is not applied cumulatively in
determining the capital Federal rate. Thus, for example, the net change resulting from the application of the FY 2020 outlier
adjustment factor is 0.9463/0.9494 or 0.9967 (or -0.33 percent) (calculation performed on unrounded numbers).

3 Percent change may not sum due to rounding.

14. On page 42641,

a. Second column, third paragraph,
line 43, the figure “$42,677.63” is
corrected to read “$42,677.64.”

b. Third column, line 5, the figure
“$41,844.89” is corrected to read
“$41,844.90”.

15. On page 42648, second column,

a. Third paragraph, line 8, the figure
“$26,473” is corrected to read
“$26,552”.

b. Third paragraph, last line, the
figure “$26,473” is corrected to read
“$26,552”.

c. Sixth paragraph, line 3, the figure
“$26,473” is corrected to read
“$26,552”.

16. On page 42651, bottom of the
page, the table titled “TABLE 1A—
NATIONAL ADJUSTED OPERATING
STANDARDIZED AMOUNTS, LABOR/
NONLABOR (68.3 PERCENT LABOR
SHARE/31.7 PERCENT NONLABOR
SHARE IF WAGE INDEX IS GREATER
THAN 1) —FY 2020 is corrected to
read as follows:

TABLE 1A.—NATIONAL ADJUSTED OPERATING STANDARDIZED AMOUNTS,
LABOR/NONLABOR (68.3 PERCENT LABOR SHARE/31.7 PERCENT NONLABOR
SHARE IF WAGE INDEX IS GREATER THAN 1)--FY 2020

Hospital Did NOT
Hospital Submitted Hospital Did NOT Submit Quality Data
Hospital Submitted Quality Data and is Submit Quality Data and is NOT a
Quality Data and is a NOT a Meaningful and is a Meaningful Meaningful EHR
Meaningful EHR EHR User EHR User User
User (Update = (Update = (Update = (Update
2.6 Percent) 0.35 Percent) 1.85 Percent) = -(0.4 Percent)
Labor Nonlabor Labor Nonlabor Labor Nonlabor Labor Nonlabor
$3,959.10 | $1,837.53 | $3,872.28 | $1,797.23 | $3,930.16 | $1,824.10 | $3,843.34 | $1,783.80

17. On page 42652—

a. Top of page—

i. The table titled “TABLE 1B—
NATIONAL ADJUSTED OPERATING

STANDARDIZED AMOUNTS, LABOR/
NONLABOR (62 PERCENT LABOR
SHARE/38 PERCENT NONLABOR

SHARE IF WAGE INDEX IS LESS
THAN OR EQUAL TO 1)—FY 2020” is
corrected to read as follows:

TABLE 1B.—NATIONAL ADJUSTED OPERATING STANDARDIZED AMOUNTS,
LABOR/NONLABOR (62 PERCENT LABOR SHARE/38 PERCENT NONLABOR
SHARE IF WAGE INDEX IS LESS THAN OR EQUAL TO 1)—FY 2020

Hospital Submitted Hospital Did NOT Hospital Did NOT
Hospital Submitted Quality Data and is Submit Quality Data Submit Quality Data
Quality Data and is a NOT a Meaningful and is a Meaningful and is NOT a
Meaningful EHR User EHR User EHR User Meaningful EHR User
(Update = 2.6 Percent) (Update = 0.35 Percent) | (Update = 1.85 Percent) | (Update =-0.4 Percent)
Labor Nonlabor Labor Nonlabor Labor Nonlabor Labor Nonlabor
$3,593.91 | $2,202.72 | $3,515.10 $2,154.41 $3,567.64 $2,186.62 | $3,488.83 | $2,138.31
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ii. The table titled “Table 1C— LABOR/NONLABOR (NATIONAL: 62 1)—FY 2020” is corrected to read as
ADJUSTED OPERATING PERCENT LABOR SHARE/38 PERCENT follows:
STANDARDIZED AMOUNTS FOR NONLABOR SHARE BECAUSE WAGE
HOSPITALS IN PUERTO RICO, INDEX IS LESS THAN OR EQUAL TO

TABLE 1C.—ADJUSTED OPERATING STANDARDIZED AMOUNTS FOR
HOSPITALS IN PUERTO RICO, LABOR/NONLABOR (NATIONAL: 62 PERCENT
LABOR SHARE/38 PERCENT NONLABOR SHARE BECAUSE WAGE INDEX IS
LESS THAN OR EQUAL TO 1)--FY 2020

Rates if Wage Index is Greater Rates if Wage Index is
Than 1 Less Than or Equal to 1
Standardized Amount Labor Nonlabor Labor Nonlabor
National' Not Applicable Not Applicable | $3,593.91 | $2,202.72
"For FY 2020, there are no CBSAs in Puerto Rico with a national wage index greater than 1.
b. Middle of the page— PAYMENT RATE—FY 2020” is
i. The table titled “TABLE 1D.— corrected to read as follows:

CAPITAL STANDARD FEDERAL

TABLE 1D.—CAPITAL STANDARD FEDERAL PAYMENT RATE—FY 2020

Rate
National $462.33
c. Bottom of the page, the table “Table PAYMENT RATE FY 2020” is corrected
1E—LTCH PPS STANDARD FEDERAL to read as follows:
BILLING CODE 4120-01-P
TABLE 1E.—LTCH PPS STANDARD FEDERAL
PAYMENT RATE--FY 2020
Full Update Reduced Update*
(2.5 Percent) (0.5 Percent)
Standard Federal Rate $42,677.64 $41,844.90

* For LTCHs that fail to submit quality reporting data for FY 2020 in accordance with the LTCH Quality
Reporting Program (LTCH QRP), the annual update is reduced by 2.0 percentage points as required by section

1886(m)(5) of the Act.
C. Corrections of Errors in the “TABLE I-IMPACT ANALYSIS OF
Appendices CHANGES TO THE IPPS FOR

table and table notes for the table titled ~ corrected to read as follows:



FY 2020 Weights Rural Floor Application of
Hospital Rate and DRG FY 2020 Wage with the Fronticr Lowest Quartile Wage
Update and Changes with Data with Application of State Wage Index Adjustment and
Adjustment Application of Application of FY 2020 National Rural Index and Transition with ANl FY
under Recalibration Wage Budget MGCRB Floor Budget Outmigration Application of Budget 2020

Number of MACRA Budget Neutrality Neutrality Reclassifications Neutrality Adjustment Neutrality Changes

Hospitals' w’ @° 3! [ON 3)° ©)’ (0N @8’
All Hospitals 3,239 3 0 0 0 0 0.1 0 2.9
By Geographic Location:
Urban hospitals 2,476 3.1 0 0 -0.1 0 0.1 0 29
Large urban areas 1,259 3.1 0.1 0 -0.7 -0.1 0.1 -0.1 2.8
Other urban areas 1,217 3 0 0 0.5 0.1 0.2 0.1 3
Rural hospitals 763 2.7 -0.3 0 1.1 -0.1 0.1 0.3 2.8
Bed Size (Urban):
0-99 beds 635 3 -0.3 0 -0.8 0 0.3 0 2.6
100-199 beds 766 3.1 -0.1 -0.1 -0.2 0.1 0.2 0.1 2.8
200-299 beds 438 3.1 -0.1 0 0.1 0.1 0.1 0 2.8
300-499 beds 416 3.1 0 0.1 -0.1 0 0.1 0 3.1
500 or more beds 221 3 0.2 0 -0.1 -0.1 0 -0.1 3
Bed Size (Rural):
0-49 beds 317 2.7 -0.2 -0.1 0.4 -0.1 0.2 0.7 3.3
50-99 beds 262 2.6 -0.4 0 0.7 0 0.2 0.4 2.7
100-149 beds 101 2.8 -0.3 0 1 -0.1 -0.1 0.2 3
150-199 beds 45 2.8 -0.3 0 1.6 -0.1 02 0.3 2.7
200 or more beds 38 2.8 -0.1 0.1 1.9 -0.1 0 0.2 24
Urban by Region:
New England 112 3.1 0.1 -0.4 1.8 04 0.1 0.9 0.7
Middle Atlantic 307 3.1 0.1 -0.1 0.6 -0.2 0.1 -0.2 3.3
South Atlantic 399 3 0 -0.1 -0.7 -0.1 0 -0.2 2.6
East North Central 386 3.1 0 -0.2 -0.3 -0.2 0.1 -0.3 2.8
East South Central 147 3.1 0 -0.2 -0.3 -0.1 0 0.8 3.8
West North Central 157 3 0 0.3 -0.9 -0.1 0.6 -0.2 32
West South Central 375 3.1 0 0 -0.8 -0.1 0 0 2.9
Mountain 169 3 -0.1 0.2 0 0.1 0.3 0.1 2.1
Pacilic 374 3 0 0.5 0.2 0.5 0.1 -0.2 3.6
Puerto Rico 50 3.1 -0.1 -0.2 -1.1 0.3 0.1 12.5 14.8
Rural by Region:
New England 20 29 -0.1 -0.8 0.6 -0.1 0 -0.1 1.2
Middle Atlantic 53 2.6 -0.2 -0.1 0.9 -0.1 0 -0.1 2.5
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FY 2020 Weights Rural Floor Application of
Hospital Rate and DRG FY 2020 Wage with the Frontier Lowest Quartile Wage
Update and Changes with Data with Application of State Wage Index Adjustment and
Adjustment Application of Application of FY 2020 National Rural Index and Transition with ANl FY
under Recalibration Wage Budget MGCRB Floor Budget Qutmigration Application of Budget 2020

Number of MACRA Budget Neutrality Neutrality Reclassifications Neutrality Adjustment Neutrality Changes

Hospitals' O’ @’ (&N (ON 3° ©’ (UN 8’
South Atlantic 120 2.7 -0.2 -0.2 1.7 0 0 0.5 3.1
East North Central 114 2.7 -0.3 0 0.9 -0.1 0 0 2.5
East South Central 149 2.9 -0.2 0.5 1.7 -0.1 0.1 0.9 3.6
West North Central 93 2.5 -0.4 0.1 0.3 0 0.3 0.1 24
West South Central 140 2.9 -0.3 -0.1 1.5 -0.1 0.1 0.7 3.4
Mountain 50 2.5 -0.4 0.2 0.2 0 0.6 -0.1 2.1
Pacific 24 2.7 -0.3 0.1 1 0 0 0 24
By Payment
Classification:
Urban hospitals 2,183 3.1 0 0 -0.6 0 0.1 0 2.9
Large urban areas 1,281 3.1 0.1 0 -0.7 -0.1 0.1 -0.1 2.8
Other urban areas 902 3.1 -0.1 0 -0.4 0.3 0.2 0.1 3
Rural areas 1,056 2.9 -0.1 0.1 1.6 -0.1 0.1 0.1 2.9
Teaching Status:
Nonteaching 2,116 3 -0.1 0.1 0.1 0.1 0.1 0.1 2.9
Fewer than 100 residents 873 3.1 -0.1 -0.1 -0.1 0 0.2 0 2.9
100 or more residents 250 3 02 0 0.1 -0.1 0 -0.1 3
Urban DSH:
Non-DSH 522 3.1 -0.1 -0.1 -0.2 -0.1 0.2 -0.1 2.7
100 or more beds 1,400 3.1 0 0 -0.6 0.1 0.1 0 2.9
Less than 100 beds 358 3.1 -0.2 0 -0.7 0.1 0.2 0 2.6
Rural DSH:
SCH 258 2.5 -0.4 0 0 0 0 0.1 2.4
RRC 446 3 0 0.2 1.9 -0.1 0.1 0.1 3
100 or more beds 28 3.1 0 -1 0.3 -0.2 0 0.2 2.1
Less than 100 beds 227 2.8 -0.1 -0.2 0.3 -0.1 0.2 1.3 3.9
Urban teaching and DSH:
Both teaching and DSH 781 3.1 0.1 -0.1 -0.7 0 0.1 -0.1 2.9
Teaching and no DSH 76 3.1 0 -0.1 -0.2 -0.2 0 -0.2 2.8
No teaching and DSH 977 3.1 -0.1 0 -0.4 0.2 0.1 0.1 2.8
No teaching and no DSH 349 3.1 -0.2 0 -0.8 -0.1 0.3 -0.1 2.8
Special Hospital Types:
RRC 383 3.1 0 0.1 2.2 -0.1 0.2 0.1 3.1
SCH 306 2.5 -0.3 0 0 0 0 0.1 24
MDH 150 2.7 -0.4 -0.1 0.5 -0.1 0.3 0.6 3.1
SCH and RRC 144 2.6 -0.3 0 0.3 0 0 0.1 2.5
MDH and RRC 19 2.8 -0.5 -0.1 0.5 0.2 0 0.1 2.1
Type of Ownership:
Voluntary 1,892 3 0 0 0.1 0 0.1 0 29
Proprietary 853 3.1 0 0 -0.2 0 0.1 0.1 2.8
Government 494 3 0.1 -0.1 -0.1 0.1 0 0 3
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FY 2020 Weights Rural Floor Application of
Hospital Rate and DRG FY 2020 Wage with the Frontier Lowest Quartile Wage
Update and Changes with Data with Application of State Wage Index Adjustment and
Adjustment Application of Application of FY 2020 National Rural Index and Transition with ANl FY
under Recalibration Wage Budget MGCRB Floor Budget Outmigration Application of Budget 2020

Number of MACRA Budget Neutrality Neutrality Reclassifications Neutrality Adjustment Neutrality Changes

Hospitals' ay @° 3 @° (BN ©)’ M* ®)’
Medicare Utilization as a
Percent of Inpatient Days:
0-25 613 3 0.1 0.2 -0.4 0 0 0 3
25-50 2,140 3 0 0 0 0 0.1 0 2.9
50-65 396 3 -0.2 -0.2 0.5 0.1 0.2 0.1 2.6
Over 65 68 2.6 12 0.3 -0.9 0.2 0.6 0.9 6
FY 2020 Reclassifications
by the Medicare
Geographic Classification
Review Board:
All Reclassified Hospitals 820 3 0 0.1 22 -0.1 0.1 0 3.1
Non-Reclassified Hospitals 2,419 3 0 0 -0.9 0 0.1 0 2.8
Urban Hospitals 547 3 0 0.1 23 -0.1 0.1 0 3.2
Reclassified
Urban Non-Reclassified 1,836 3.1 0 0 -1.1 0.1 0.1 -0.1 2.9
Hospitals
Rural ospitals Reclassified 273 2.8 -0.3 0.1 1.8 0 0 0.2 2.7
Full Year
Rural Non-Reclassified 436 2.6 -0.2 -0.2 -0.3 -0.1 0.2 0.6 2.9
Ilospitals Full Year
All Section 401 Reclassified 347 3 0 0.1 1.9 -0.1 0.1 0 3
Hospitals
Other Reclassified Hospitals 54 2.9 -0.2 -0.2 2.1 -0.1 0 0.2 2.7
(Section 1886(d)(8)(B))
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! Because data necessary to classify some hospitals by category were missing, the total number of hospitals in each category may not equal the national total. Discharge data are from FY 2018, and
hospital cost report data are from reporting periods beginning in FY 2017 and FY 2016.

% This column displays the payment impact of the hospital rate update and other adjustments, including the 2.6 percent adjustment to the national standardized amount and the hospital-specific rate (the
estimated 3.0 percent market basket update reduced by 0.4 percentage point for the multifactor productivity adjustment), and the 0.5 percentage point adjustment to the national standardized amount
required under section 414 of the MACRA.

? This column displays the payment impact of the changes to the Version 37 GROUPER, the changes to the relative weights and the recalibration of the MS-DRG weights based on FY 2018 MedPAR
data in accordance with section 1886(d)(4)(C)(iii) of the Act. This column displays the application of the recalibration budget neutrality factor of 0.996859 in accordance with section 1886(d)(4)(C)(iii)
of the Act.

* This column displays the payment impact of the update to wage index data using FY 2016 cost report data and the OMB labor market area delineations based on 2010 Decennial Census data. This
column displays the payment impact of the application of the wage budget neutrality factor, which is calculated separately from the recalibration budget neutrality factor, and is calculated in accordance
with section 1886(d)(3)(E)(i) of the Act. The wage budget neutrality factor is 1.001573.

°> Shown here are the effects of geographic reclassifications by the Medicare Geographic Classification Review Board (MGCRB). The effects demonstrate the FY 2020 payment impact of going from no
reclassifications to the reclassifications scheduled to be in effect for FY 2020. Reclassification for prior years has no bearing on the payment impacts shown here. This column reflects the geographic
budget neutrality factor of 0.985447.

°This column displays the effects of the rural floor. For FY 2020 and subsequent years, we are calculating the rural floor without including the wage data of hospitals that have reclassified as rural under
§ 412.103. The statute requires the rural floor budget neutrality adjustment to be 100 percent national level adjustment. The rural floor budget neutrality factor applied to the wage index is 0.997073.

" This column shows the combined impact of the policy required under section 10324 of the Affordable Care Act that hospitals located in frontier States have a wage index no less than 1.0 and of section
1886(d)(13) of the Act, as added by section 505 of Pub. L. 108-173, which provides for an increase in a hospital’s wage index if a threshold percentage of residents of the county where the hospital is
located commute to work at hospitals in counties with higher wage indexes. These are not budget neutral policies.

8This column displays the effects of increasing the wage index for hospitals with a wage index value below the 25" percentile wage index (that is, the lowest quartile wage index adjustment), the
transition policy to place a 5-percent cap on any decrease in a hospital’s wage index from its final wage index in FY 2019 (that is, the 5-percent cap), and the associated budget neutrality factors,. This
column reflects the budget neutrality factor of 0.997984 for the lowest quartile wage index adjustment and the budget neutrality factor of 0.998835 for the 5-percent cap.

?This column shows the estimated change in payments from FY 2019 to FY 2020.
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53619

2. On page 42661, first column, fourth
full paragraph, line 6, the figure
“0.997649” is corrected to read
“0.996859”.

3. On page 42662,

a. lower half of the page, first column,
third paragraph, line 6, the figure

“0.985425” is corrected to read
£0.985447.

b. lower half of the page, second
column, third full paragraph, line 6, the
figure “0.997081” is corrected to read
“0.997073”.

c. lower half of the page, third
column, first full paragraph, line 16, the

figure “0.997081” is corrected to read
“0.997073”.

4. On page 42664 through 42666, in
the table titled “Comparison of FY 2019
and FY 2020 IPPS Estimated Payments
Due to Rural Floor with National Budget
Neutrality” the table is corrected to read
as follows:



Comparison of FY 2019 and FY 2020 IPPS Estimated Payments Due to Rural Floor with National Budget Neutrality

FY 2019 Final Rule Correction Notice

FY 2020 Final Rule Correction Notice

Percent
Change in
Payments Percent
Number of due to Change in
Hospitals | Application Number of | Payments due
That of Rural Hospitals to Application
Received Floor with | Difference That Will | of Rural Floor Difference
Number of | the Rural Budget (in Number of | Receive the with Budget (in$
Hospitals Floor Neutrality millions) Hospitals | Rural Floor Neutrality millions)
State (1a) (2a) 3a) (4a) (1b) (2b) (3b) (4b)
Alabama 84 2 -0.3 $-5 83 1 -0.1 $-2
Alaska 6 3 0.1 0 6 3 1.1 $2
Arizona 56 33 1.3 26 54 2 -0.1 $-2
Arkansas 45 0 -0.3 -3 46 0 -0.1 $-2
California 297 59 0.4 42 297 52 0.6 $78
Colorado 45 9 0.7 9 49 9 0.5 §7
Connecticut 30 8 1.3 21 30 0 -0.2 $-3
Delaware 6 0 -0.3 -2 6 0 -0.1 $-1
Washington, D.C. 7 0 -0.3 -2 7 0 -0.2 $-1
Florida 168 7 -0.3 -20 168 7 -0.1 $-10
Georgia 101 0 -0.3 -8 100 1 -0.1 $-4
Hawaii 12 6 -0.1 0 12 0 -0.1 $0
Idaho 14 0 -0.3 -1 16 0 -0.1 $-1
I1linois 125 2 -0.3 -14 126 2 -0.2 $-8
Indiana 85 0 -0.3 -7 85 0 -0.2 $-4
lowa 34 0 -0.3 -3 34 3 -0.1 $-1
Kansas 51 0 -0.2 -2 51 0 -0.1 $-1
Kentucky 64 0 -0.3 -5 64 0 -0.1 $-2
Louisiana 90 0 -0.3 -5 89 0 -0.1 $-2
Maine 17 0 -0.3 -2 17 0 -0.2 $-1
Massachusetts 56 29 3.3 123 55 11 0.6 $25
Michigan 94 0 -0.3 -14 94 0 -0.2 $-6
Minnesota 49 0 -0.2 -6 48 0 -0.1 $-3
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Comparison of FY 2019 and FY 2020 IPPS Estimated Payments Due to Rural Floor with National Budget Neutrality

FY 2019 Final Rule Correction Notice

FY 2020 Final Rule Correction Notice

Percent
Change in
Payments Percent
Number of due to Change in
Hospitals | Application Number of | Payments due
That of Rural Hospitals to Application
Received Floor with | Difference That Will | of Rural Floor Difference
Number of | the Rural Budget (in Number of | Receive the with Budget (in$
Hospitals Floor Neutrality millions) Hospitals | Rural Floor Neutrality millions)
State (1a) (2a) 3a) (4a) (1b) (2b) (3b) (4b)
Mississippi 59 0 -0.3 -3 59 0 -0.1 $-2
Missouri 72 0 -0.2 -6 72 0 -0.1 $-3
Montana 13 1 -0.2 -1 13 1 -0.1 $0
Nebraska 23 0 -0.3 -2 23 0 -0.1 $-1
Nevada 22 3 0.4 3 22 3 0.6 $6
New Hampshire 13 8 24 14 13 8 1 $6
New Jersey 64 0 -0.4 -16 64 0 -0.2 $-7
New Mexico 24 2 -0.2 -1 24 0 -0.1 $-1
New York 149 16 -0.3 -21 146 12 -0.1 $-12
North Carolina 84 0 -0.3 -9 83 0 -0.1 $-5
North Dakota 6 3 0.4 1 6 3 0.3 $1
Ohio 130 7 -0.3 -11 129 7 -0.1 $-5
Oklahoma 79 2 -0.3 -4 78 1 -0.1 $-2
Oregon 34 1 -0.2 -2 34 1 -0.1 $-1
Pennsylvania 150 3 -0.3 -17 150 1 -0.2 $-8
Puerto Rico 51 11 0.1 0 50 8 0.3 $0
Rhode Island 11 0 -0.4 -1 11 0 -0.2 $-1
South Carolina 54 6 -0.1 -1 54 5 -0.1 $-2
South Dakota 17 0 -0.2 -1 16 0 -0.1 $0
Tennessee 90 6 -0.3 -7 90 7 -0.1 $-2
Texas 310 13 -0.3 -18 302 10 -0.1 $-9
Utah 31 0 -0.3 -2 31 0 -0.1 $-1
Vermont 6 0 -0.2 0 6 0 -0.1 $0
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Comparison of FY 2019 and FY 2020 IPPS Estimated Payments Due to Rural Floor with National Budget Neutrality

FY 2019 Final Rule Correction Notice

FY 2020 Final Rule Correction Notice

Percent
Change in
Payments Percent
Number of due to Change in
Hospitals | Application Number of | Payments due
That of Rural Hospitals to Application
Received Floor with | Difference That Will | of Rural Floor Difference
Number of | the Rural Budget (in Number of | Receive the | with Budget (in$
Hospitals Floor Neutrality millions) Hospitals | Rural Floor Neutrality millions)
State (1a) (2a) (3a) (4a) (1b) (2b) (3b) (4b)
Virginia 74 1 -0.2 -6 72 1 0 $-1
Washington 48 3 -0.3 -7 49 3 -0.1 $-3
West Virginia 29 2 -0.2 -1 29 2 -0.1 $0
Wisconsin 66 5 -0.3 -5 66 0 -0.2 $-3
Wyoming 10 2 0 0 10 0 0 $0
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Federal Register/Vol.

5. On page 42667—

a. Second column, first full
paragraph—

i. Line 9, the figure “0.997987” is
corrected to read “0.997984”.

84, No. 195/ Tuesday, October 8, 2019/Rules and Regulations 53623
ii. Line 18, the figure “0.998838" is ACUTE CARE HOSPITAL OPERATING
corrected to read “0.998835”. PROSPECTIVE PAYMENT SYSTEM
6. On page 42668 through 42669, the = (PAYMENTS PER DISCHARGE)” is
table titled “TABLE IL.—IMPACT corrected to read as follows:

ANALYSIS OF CHANGES FOR FY 2020



53624 Federal Register/Vol. 84, No. 195/ Tuesday, October 8, 2019/Rules and Regulations

TABLE II.--IMPACT ANALYSIS OF CHANGES FOR FY 2020 ACUTE CARE HOSPITAL
OPERATING PROSPECTIVE PAYMENT SYSTEM (PAYMENTS PER DISCHARGE)

Estimated Average

Estimated Average

Number of FY 2019 Payment FY 2020 Payment FY 2020
Hospitals Per Discharge Per Discharge Changes
@ (2) 3) “)

All Hospitals 3,239 12,808 13,181 2.9
By Geographic Location:
Urban hospitals 2,476 13,175 13,559 2.9
Large urban areas 1,259 13,603 13,989 2.8
Other urban areas 1,217 12,790 13,174 3
Rural hospitals 763 9,542 9,807 2.8
Bed Size (Urban):
0-99 beds 635 10,491 10,760 2.6
100-199 beds 766 10,867 11,171 2.8
200-299 beds 438 11,993 12,329 2.8
300-499 beds 416 13,227 13,631 3.1
500 or more beds 221 16,281 16,766 3
Bed Size (Rural):
0-49 beds 317 8,181 8,451 3.3
50-99 beds 262 9,127 9,374 2.7
100-149 beds 101 9,472 9,753 3
150-199 beds 45 9,991 10,264 2.7
200 or more beds 38 11,108 11,374 2.4
Urban by Region:
New England 112 14,519 14,626 0.7
Middle Atlantic 307 14,745 15,229 3.3
South Atlantic 399 11,748 12,057 2.6
East North Central 386 12,398 12,750 2.8
East South Central 147 11,024 11,447 3.8
West North Central 157 12,700 13,107 3.2
West South Central 375 12,145 12,503 2.9
Mountain 169 13,561 13,839 2.1
Pacific 374 16,527 17,119 3.6
Puerto Rico 50 10,051 11,536 14.8
Rural by Region:
New England 20 13,110 13,263 1.2
Middle Atlantic 53 9,440 9,678 2.5
South Atlantic 120 8,892 9,172 3.1
East North Central 114 9,815 10,056 2.5
East South Central 149 8,391 8,693 3.6
West North Central 93 10,143 10,391 2.4
West South Central 140 8,336 8,619 3.4
Mountain 50 11,634 11,877 2.1
Pacific 24 13,104 13,417 2.4
By Payment Classification:
Urban hospitals 2,183 12,889 13,263 2.9
Large urban areas 1,281 13,583 13,968 2.8
Other urban areas 902 11,892 12,249 3
Rural areas 1,056 12,595 12,964 2.9
Teaching Status:
Nonteaching 2,116 10,511 10,812 2.9
Fewer than 100 residents 873 12,156 12,508 2.9
100 or more residents 250 18.726 19,283 3
Urban DSH:
Non-DSH 522 11,096 11,398 2.7
100 or more beds 1,400 13,290 13,678 2.9
Less than 100 beds 358 9,814 10,071 2.6
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TABLE II.--IMPACT ANALYSIS OF CHANGES FOR FY 2020 ACUTE CARE HOSPITAL
OPERATING PROSPECTIVE PAYMENT SYSTEM (PAYMENTS PER DISCHARGE)

Estimated Average Estimated Average
Number of FY 2019 Payment FY 2020 Payment FY 2020
Hospitals Per Discharge Per Discharge Changes
1 (2) 3) )
Rural DSH:
SCH 258 10,705 10,959 2.4
RRC 446 13,341 13,745 3
100 or more beds 28 11,648 11,897 2.1
Less than 100 beds 227 7,735 8,034 3.9
Urban teaching and DSH:
Both teaching and DSH 781 14,480 14,906 2.9
Teaching and no DSH 76 12,305 12,653 2.8
No teaching and DSH 977 10,865 11,172 2.8
No teaching and no DSH 349 10,254 10,540 2.8
Special Hospital Types:
RRC 383 13,454 13,869 3.1
SCH 306 11,531 11,804 2.4
MDH 150 8,366 8,628 3.1
SCH and RRC 144 11,751 12,040 2.5
MDH and RRC 19 10,311 10,526 2.1
Type of Ownership:
Voluntary 1,892 12,905 13,281 2.9
Proprietary 853 11,278 11,598 2.8
Government 494 14,324 14,749 3
Medicare Utilization as a Percent of
Inpatient Days:
0-25 613 15,792 16,272 3
25-50 2,140 12,555 12,919 2.9
50-65 396 10,140 10,405 2.6
Over 65 68 7,669 8,129 6
FY 2020 Reclassifications by the Medicare
Geographic Classification Review Board:
All Reclassified Hospitals 820 12,749 13,143 3.1
Non-Reclassified Hospitals 2,419 12,834 13,197 2.8
Urban Hospitals Reclassified 547 13,415 13,838 3.2
Urban Non-reclassified Hospitals 1,836 12,930 13,305 2.9
Rural Hospitals Reclassified Full Year 273 9,835 10,103 2.7
Rural Non-reclassified Hospitals Full Year 436 9,159 9,424 2.9
All Section 401 Reclassified Hospitals: 347 14,169 14,592 3
Other Reclassified Hospitals (Section 54 9,197 9,442 2.7
1886(d)(8)(B) of the Act)

7. On page 42672 through 42674 the
table titled “Modeled Uncompensated
Care Payments for Estimated FY 2020

DSHs by Hospital Type: Model
Uncompensated Care Payments ($ in

Millions)—from FY 2019 to FY 2020” is
corrected to read as follows:
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Modeled Uncompensated Care Payments for Estimated FY 2020 DSHs by Hospital Type: Model
Uncompensated Care Payments ($ in Millions)* - from FY 2019 to FY 2020

FY 2019 Final FY 2020
Rule Estimated Final Rule Dollar
Number Uncompen- Estimated Difference:
of sated Care Uncompensated FY 2019 -
Estimated Payments Care Payments FY 2020 Percent
DSHs ($ in millions) ($ in millions) ($ in millions) | Change**
() ) 3 “ 3)

Total 2,420 $8,273 $8,351 $78 0.94%
By Geographic Location
Urban Hospitals 1,921 $7,806 $7.811 $6 0.07%
Large Urban Areas 971 $4.326 $4.541 $215 4.98%
Other Urban Areas 950 $3,480 $3,270 -$210 -6.03%
Rural Hospitals 499 $467 $539 $72 15.44%
Bed Size (Urban)
0 to 99 Beds 330 $254 $290 $36 14.20%
100 to 249 Beds 825 $1,847 $1,887 $40 2.16%
250+ Beds 766 $5,704 $5,634 -$70 -1.23%
Bed Size (Rural)
0 to 99 Beds 374 $234 $287 $54 22.92%
100 to 249 Beds 111 $190 $204 $14 7.23%
250+ Beds 14 $43 $48 $5 11.05%
Urban by Region
New England 91 $279 $250 -$29 -10.44%
Middle Atlantic 242 $1,058 $1,055 -$3 -0.30%
South Atlantic 310 $1,769 $1,968 $199 11.26%
East North Central 316 $1,010 $825 -$185 -18.36%
East South Central 130 $477 $498 $20 4.27%
West North Central 104 $386 $381 -$5 -1.29%
West South Central 242 $1,423 $1,690 $266 18.72%
Mountain 125 $401 $373 -$28 -7.07%
Pacific 319 $899 $663 -$236 -26.25%
Puerto Rico 42 $102 $109 $7 6.57%
Rural by Region
New England 9 $17 $17 $0 2.24%
Middle Atlantic 24 $22 $20 -$1 -6.21%
South Atlantic 92 $116 $145 $29 25.13%
East North Central 72 $56 $60 $4 7.51%
East South Central 128 $106 $107 $1 0.84%
West North Central 34 $22 $32 $10 45.69%
West South Central 109 $102 $128 $26 25.45%
Mountain 25 $22 $23 $1 5.80%
Pacific 6 $5 $6 $2 32.21%
By Payment Classification
Urban Hospitals 1,681 $6,514 $6,663 $149 2.29%
Large Urban Areas 987 $4,342 $4,557 $215 4.95%
Other Urban Areas 694 $2,171 $2,106 -$66 -3.02%
Rural Hospitals 739 $1,759 $1,688 -$72 -4.07%
Teaching Status
Nonteaching 1,447 $2.479 $2.576 $97 3.89%
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Modeled Uncompensated Care Payments for Estimated FY 2020 DSHs by Hospital Type: Model
Uncompensated Care Payments ($ in Millions)* - from FY 2019 to FY 2020
FY 2019 Final FY 2020
Rule Estimated Final Rule Dollar
Number Uncompen- Estimated Difference:
of sated Care Uncompensated FY 2019 -
Estimated Payments Care Payments FY 2020 Percent
DSHs ($ in millions) ($ in millions) ($ in millions) | Change**
@ 2 3 ) 3

Fewer than 100 residents 727 $2,847 $2,798 -$48 -1.70%
100 or more residents 246 $2,947 $2,976 $29 1.00%
Type of Ownership
Voluntary 1,447 $4,898 $4,557 -$341 -6.97%
Proprietary 594 $1,270 $1,247 -$23 -1.80%
Government 379 $2,104 $2,546 $442 20.99%
Medicare Utilization
Percent***
0to 25 525 $3,097 $3,234 $138 4.44%
251050 1,651 $4,979 $4,894 -$85 -1.70%
50 to 65 209 $190 $210 $20 10.62%
Greater than 65 33 $7 $12 $5 66.92%

Source: Dobson | DaVanzo analysis of 2013-2015 Hospital Cost reports
*Dollar uncompensated care payments calculated by [0.75 * estimated section 1886(d)(5)(F) payments * Factor 2 *
Factor 3]. When summed across all hospitals projected to receive DSH payments, uncompensated care payments
are estimated to be $8,273 million in FY 2019 and $8,351 million in FY 2020.

** Percentage change is determined as the difference between Medicare uncompensated care payments modeled for
this FY 2020 IPPS/LTCH PPS final rule correction notice (column 3) and Medicare uncompensated care payments
modeled for the FY 2019 IPPS/LTCH PPS final rule correction notice (column 2) divided by Medicare
uncompensated care payments modeled for the FY 2019 IPPS/LTCH PPS final rule correction notice (column 2)

times 100 percent.

***Hospitals with missing or unknown Medicare utilization are not shown in table
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8. On page 42674,

a. Second column, second full
paragraph,

i. Line 5, the figure ““23.00” is
corrected to read “22.92”.

ii. Line 8, the figure “7.15” is
corrected to read ““7.23”.

iii. Line 10, the figure “10.96” is
corrected to read “11.05”.

b. Third column, first partial
paragraph,

i. Line 6, the figure “14.42” is
corrected to read “14.20”.

ii. Line 8, the figure ““2.14"” is
corrected to read “2.16”.

iii. Line 11, the figure “1.24” is
corrected to read “1.23”.

c. Third column, first full paragraph,

i. Line 10, the phrase “New England,

East North Central” is corrected to read:

“New England, Middle Atlantic, East
North Central”.

ii. Line 13 to 16, the phrase “A
smaller than average increase in
uncompensated care payments is

projected in the Middle Atlantic Region,
while urban hospitals” is corrected to
read “Urban hospitals”.

¢. Third column, second full
paragraph,

i. Line 3, the figure “2.32” is corrected
to read 2.29”.

9. On page 42675,

a. First column, first partial
paragraph,

i. Line 3, the figure “4.99” is corrected
to read “4.95”.

ii. Line 6, the figure ““3.01” is
corrected to read “3.02”.

iii. Line 8, the figure “4.17” is
corrected to read “4.07”.

b. First column, first full paragraph,

i. Line 3, the figure “3.82” is corrected
to read “3.89”.

ii. Line 5, the figure ““1.92” is
corrected to read “1.70".

iii. Line 8, the figure “1.27” is
corrected read ““1.00”.

iv. Line 11, the figure “21.32” is
corrected to read “20.99”.

v. Line 13, the figure “1.97” is
corrected to read “1.80”".

vi. Line 13, the figure “7.06” is
corrected to read “6.97”.

10. On page 42684,

a. First column, first partial
paragraph,

i. Line 1, the figure “0.9956" is
corrected to read “0.9948”".

ii. Line 2, the figure ““0.9461" is
corrected to read ““0.9463”.

b. Second column, third paragraph,
line 5, the figure “2.5 percent” is
corrected to read “2.6 percent”.

c. Third column, last paragraph, line
14, the figure ““1.2 percent” is corrected
to read “1.3 percent”.

11. On pages 42685 and 42686, the
table titled “TABLE II.—_COMPARISON
OF TOTAL PAYMENTS PER CASE [FY
2019 PAYMENTS COMPARED TO FY
2020 PAYMENTS] is corrected to read
as:
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TABLE III.—COMPARISON OF TOTAL PAYMENTS PER CASE
[FY 2019 PAYMENTS COMPARED TO FY 2020 PAYMENTS]

Average | Average
FY 2019 | FY 2020

Number of [Payments/| Payments/ | Percent

Hospitals Case Case Change

AT NOSPILAIS ...ttt ettt ettt eseene e beneeseeseneans 3,239 $973 $987 1.4

By Geographic Location:

Urban NOSPILALS........c.ecveriereierieteietieteietieteteteeteteeteeseteeteesereerereesesneressannas 2,476 $1,007 $1,021 1.3
Large urban areas (populations over 1 million)...........ccccevevrerriererenenne. 1,259 $1,048 $1,063 1.4
Other urban areas (populations of 1 million of fewer) .......................... 1,217 $971 $983 1.2

RUTAL NOSPILALS....e.eteeeieteiiiete ettt ettt enesenena 763 $667 $680 2.0

By Bed Size (Urban):

099 DEAS ..ottt enes 635 $820 $829 1.2
100-199 DEAS ..ottt sttt sb et enesseneenes 766 $863 $874 1.3
200-299 DEAS ..ueevieeieiiitiiet ettt 438 $935 $946 1.2
300-499 DEAS ...veueeriienieiirieisiet ettt enes 416 $1,010 $1,024 1.4
500 OF MOTE DEAS ...ttt 221 $1,205 $1,222 1.4
By Bed Size (Rural):
049 DEAS ..ttt enes 317 $562 $579 2.9
50799 DEAS ..ottt enes 262 $625 $639 2.2
100149 DOAS .ottt ettt ettt et sbesaeneas 101 $665 $680 2.2
150199 DOAS .ottt ettt ettt ettt saeneas 45 $710 $724 1.8
200 OF MOTE DEAS ...ttt 38 $791 $799 1.1
By Region:
Urban by Region
NEeW ENGIaNd......cooveviiieiiiieiiieteteetete ettt tasnnna 112 $1,125 $1,109 -1.3
Middle ALIANTIC. ....veveteeieteieteeteteeeteteteetet ettt sttt etesaeneeraneas 307 $1,101 $1,120 1.7
SOUth AIANTIC.....c..cviviietieteieteeeeteeeeeeeeeeeee ettt 399 $894 $904 1.1
East North Central..............c.c.ooeveveueueeeerieieeereieeeeeeeeeeeneverererenennans 386 $963 $972 1.0
East South Central............c.coooeviuiereeveriereierieteeeteeteeeveereteereveeereanas 147 $845 $867 2.6
WESE NOTh CONEIAL...eeveeeeeeeeeeeeeeeeeeeeeee ettt eeeeeeeenaens 157 $987 $1,004 1.7
West SOUth CENtIAl........c.c.oveveeeeeereeieieeeeeeeeeeeeeeeeeteeeeveeererereneenas 375 $919 $934 1.6
IMIOUNTAIN ...ttt e e eeneeeneeneeesesenesneas 169 $1,041 $1,044 0.3
PACTTIC ettt ettt ettt ettt ettt et et e et e st et eteste st etesteneeteneetesreneenesnaneas 374 $1,282 $1,307 2.0
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TABLE IIL.—COMPARISON OF TOTAL PAYMENTS PER CASE
[FY 2019 PAYMENTS COMPARED TO FY 2020 PAYMENTS]
Average | Average
FY 2019 | FY 2020
Number of |Payments/| Payments/ | Percent
Hospitals Case Case Change
RUIal by REZION ...itiiiiiiieiiiieiee et
NEeW ENGIand....c.covoveeiieieiiiieiiiei ettt ettt eneeeseennas 20 $931 $925 -0.6
Middle AIANTIC. ........cveveeeereeieeereeeeereeeeeeeeeeeeeeeee et eennans 53 $652 $662 1.4
SOULh AtIANTIC. ...eviuitetiiet ettt ettt erenenas 120 $616 $633 2.8
East NOrth Central............c.covoieveiereieriereietieieietieteeeteereveererereenennas 114 $678 $685 1.0
East SOUth Central............c.coeveveuiereeieriereietieteeeteereeeteereveerereeereenas 149 $610 $629 3.1
West North Central...........c.ccveueeveeeriereeiereietieieieteeteeereeeveerereveeveenas 93 $700 $714 1.9
West SOuth Central...........c.ccveuieviierieeerieieieteeieeeteeteeeeeteteereeeeereeas 140 $601 $617 2.6
MOUNEAIN ...ttt esereaneneneseeseneseanans 50 $766 $774 1.0
PACTTIC .ttt ettt ettt ettt ettt ettt ettt ettt ese b easte s eseseanesenens 24 $863 $889 3.0
By Payment Classification:
AT ROSPILAIS ..ottt
Large urban hoSPitals.........ecveerueeieirieieisie ettt 1,281 $1,046 $1,061 1.5
Other urban ROSPItALS ........c.ceeriereeieiereiiieteiiet ettt ereeenereeeans 902 $932 $948 1.7
RUTAL NOSPILALS 1.vievteeiieteti ettt ettt ettt eb et eneneannas 1,056 $905 $913 0.9
Teaching Status:
NON-TEACHING ...ttt ettt ettt ettt ettt eb et eseenebesessesesnanenas 2,116 $824 $837 1.6
Fewer than 100 ReSIdents...........ccocvevevereereriereieriereieteereiereeveeenenas 873 $934 $945 1.2
100 Or MOre RESIAENTS ......coouviieiiiieiieeiieieeeieeeeeeee e 250 $1,351 $1,369 1.4
Urban DSH:
NON=DSH ..ttt ettt ettt es b esesebeseseseneseans 522 $913 $923 1.1
100 OF MOTE DEAS.......vviieviiieiiiiiieiieieeeeeeeeeee et 1,400 $1,022 $1,038 1.6
Less than 100 beds 358 $750 $760 1.3
Rural DSH:
S0le COMMUNILY ..ovvverrieiietieieeeteiteteeeeeet ettt s reeeane 258 $695 $710 2.2
Rural Referral Center 446 $965 $972 0.7
Other Rural:
100 08 MOTE DEAS ... 28 $875 $864 -1.3
Less than 100 beds.........oo.oeveveueereeeeieeeieeeeeeeeeeeeeeeeeenene 227 $547 $566 3.5
Urban teaching and DSH:
Both teaching and DSH...........coovoviuioioieritiieieteeeeeeeeveevetese s 781 $1,093 $1,111 1.6
Teaching and N0 DSH .......ocoouiieviuieiieietieeeteeeeeeee e 76 $991 $1,003 1.1
No teaching and DSH ..........c.ovoieviuieiereriieretiietetieeeteee e reesennas 977 $870 $883 1.5
No teaching and N0 DSH ........cocuouiieueuiuiieietiieietieeteeeeeere e 349 $874 $884 1.1
IRural Hospital Types:
Non special status hospitals 170 $737 $743 0.8
RRH/EACH. ...ttt eveeecvaaevea e an 383 $999 $1,007 0.8
SCH/EACH ..ottt ettt st snesesseteessensassssesanessenenes 306 $766 $780 1.9
SCH, RRC and EACH 144 $801 $808 0.9
Hospitals Reclassified by the Medicare Geographic Classification
Review Board:
FY 2020 Reclassifications:
All Urban Reclassified .........c..coovveveevieieieieieieieeeeeeeeeeeeeeereeeenen, 547 $1,009 $1,022 1.3
All Urban Non-Reclassified .............coooveevieveeeeeeeieeeeieeeeeeeeeeeeeeeena, 1,836 $1,001 $1,016 1.5
All Rural Reclassified...........coo.oeeveeereereeeeeereeeeeeeeeereeeeeeeeeenenne, 273 $694 $705 1.7
All Rural Non-Reclassified .............c.oooevereeeeeeeeereeeeereeeeeeeeeenene. 436 $625 $642 2.7
Other Reclassified Hospitals (Section 1886(d)(8)(B)) .......ccovue.n... 54 $671 $683 1.8
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TABLE III.—COMPARISON OF TOTAL PAYMENTS PER CASE
[FY 2019 PAYMENTS COMPARED TO FY 2020 PAYMENTS]
Average Average
FY 2019 | FY 2020
Number of |Payments/| Payments/ | Percent
Hospitals Case Case Change
Type of Ownership:
VOIUNTATY ...ttt ettt tsisasee s nesenenebesenas 1,892 $987 $1,000 1.3
Proprietary ......coceceeveeveeseereesienanans 853 $884 $897 1.5
Government 494 $1,017 $1,033 1.6
Medicare Utilization as a Percent of Inpatient Days:
072 ettt ettt ettt ettt ettt et st teneebenneneenensens 613 $1,112 $1,131 1.7
25750 ettt ettt ettt ettt ettt tebe et e e eneebeneeneesennens 2,140 $968 $981 1.3
5065 ettt ettt ettt ettt et ene et eneebeneneenensens 396 $789 $799 1.2
OVET 65 ..ttt ettt ettt ettt ettt ettt teasasasesasasasssesesesenesesena 68 $607 $638 5.2

Dated: October 1, 2019.
Ann C. Agnew,

Executive Secretary to the Department,
Department of Health and Human Services.

[FR Doc. 2019-21865 Filed 10-7—19; 8:45 am]
BILLING CODE 4120-01-C

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 25
[IB Docket No. 17-95; FCC 18-138]

Earth Stations in Motion

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) amends its rules to
facilitate the deployment of earth
stations in motion (ESIMs)
communicating with geostationary
(GSO0) fixed-satellite service (FSS)
satellite systems.

DATES: This rule is effective: October 8,
2019.

ADDRESSES: You may submit comments,
identified by IB Docket No. 17-95, by
any of the following methods:

e Federal Communications
Commission’s Website: http://
apps.fcc.gov/ecfs. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Cindy Spiers, 202—418-1593.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (R&O), IB Docket No. 17-95,
FCC 18-138, adopted on September 26,
2018, and released on September 27,
2018. The full text of this document is
available at https://apps.fcc.gov/edocs
public/attachmatch/FCC-18-138A1.pdf.
The full text of this document is also
available for inspection and copying
during business hours in the FCC
Reference Information Center, Portals II,
445 12th Street SW, Room CY-A257,
Washington, DC 20554. To request
materials in accessible formats for
people with disabilities, send an email
to FCC504@fcc.gov or call the Consumer
& Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).

Paperwork Reduction Act

This document contains new and
modified information collection
requirements. The Commission has
received approval from the Office of
Management and Budget (OMB) for the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Public Law 104-13. OMB
approval was received on July 17, 2019
for OMB control number 3060-0678. In
addition, we previously sought
comments from the public on how the
Commission might further reduce the
information collection burden for small
business concerns with fewer than 25
employees pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Synopsis

In this Report and Order (R&O), the

Commission simplifies its rules to

facilitate the continued deployment of
Earth Stations in Motion (ESIMs) and

reduce the regulatory burdens on
ESIMs. First, we reorganize and
consolidate the sections in part 25 of the
Commission’s rules, including technical
and operational as well as application
rules, for the three types of Fixed-
Satellite Service (FSS) earth stations
that the Commission authorizes to
transmit while in motion: Earth Stations
on Vessels (ESVs), Vehicle-Mounted
Earth Stations (VMESs), and Earth
Stations Aboard Aircraft (ESAAs),
collectively known as ESIMs. Second,
we amend our rules to allow the
operation of ESIMs in the conventional
Ka-band. Specifically, our rules apply to
ESIMs communicating with
geostationary-orbit (GSO) FSS space
stations operating in 18.3—18.8 GHz and
19.7-20.2 GHz (space-to-Earth), and
28.35-28.6 GHz and 29.25-30.0 GHz
(Earth-to-space) frequency bands. The
new rules create regulatory equity by
adopting a regulatory regime for ESIM
operations in the conventional Ka-band
similar to that which currently exists in
the conventional C-band, the
conventional Ku-band, and in portions
of the extended Ku-band.?

Report and Order

Commenters generally applaud the
Commission for its decision to
consolidate ESIMs regulations into a
single rule section.? AC BidCo urges the
Commission to implement these
revisions to eliminate redundancy in its
rules and provide a unified framework

1The “conventional C-band” refers to the 3700—
4200 MHz (space-to-Earth) and 5925-6425 MHz
(Earth-to-space) FSS frequency bands. See 47 CFR
25.103. The “conventional Ku-band” refers to the
11.7-12.2 GHz (space-to-Earth) and 14.0-14.5 GHz
(Earth-to-space) FSS frequency bands, and the
“extended Ku-band” refers to the 10.95-11.2 GHz,
11.45-11.7 GHz, and 13.75-14.0 GHz bands.

2 See, e.g., Boeing Comments at 1; Inmarsat
Comments at 8; Joint Commenters of Kymeta
Corporation and Intelsat License LLC (Joint
Comments) at 1; and ViaSat Comments at 1.
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for all ESIM operations.? Many
commenters also support the proposed
technical and operational changes.
Several parties support extending the
routine licensing of ESIMs into the Ka-
band. Iridium, however, expresses
concerns with this proposal,® which are
addressed below. As discussed in this
decision, we generally adopt many of
the changes proposed in the ESIMS
NPRM.

We proposed to bring all the
technical, operational and coordination
requirements for blanket licensed-ESV,
VMES and ESAA earth stations that are
linked to GSO FSS space stations under
one umbrella rule section, § 25.228,
applicable to ESIMs generally. We
grouped ESIM requirements into the
following categories: (1) Core rules (i.e.
those applicable to all ESIMs); (2)
vehicle-type specific © rules that apply
across multiple frequency bands; (3)
frequency-band specific status and
coordination rules; and (4) vehicle-type
specific rules that apply to a single
frequency band. In this Order, we adopt
changes within all of these subparts to
accomplish our goal of simplifying and
streamlining the ESIMs rules.

Following the structure of the ESIMs
NPRM, we first address proposals
involving changes in more than one rule
section and then address proposed
changes in the remaining rules in the
order in which they appear in part 25.

Definitions

As proposed in the ESIMs NPRM, we
amend several current definitions and
add new definitions to our rules to
provide greater clarity regarding the
operation of earth stations in motion
with GSO FSS space stations.” In
response to the proposed changes to the
definitions in the NPRM, commenters
uniformly support the changes
discussed below.

Definition of ESIMs. We adopt a
definition for ESIMs in § 25.103.8 ESIM
is defined to mean a term that
collectively designates ESVs, VMESs
and ESAAs, which are already defined
in §25.103.9

Revised Definition of Blanket License.
We adopt the proposal to change the
definition of Blanket License in § 25.103

3 AC BidCo Comments at 2. AC BidCo holds an
ESAA license that is used by its affiliate Gogo Inc
to provide inflight connectivity and wireless
entertainment services for commercial and business
fleets around the world. Id. at 1-2.

4 See, e.g., Inmarsat Reply Comments at 1.

5Iridium Comments at 12.

6 “Vehicle-type specific’’ means applicable only
to ESAA, to ESV, or to VMES.

7 See NPRM, 32 FCC Rcd at 4242-43, paras. 8—
14.

847 CFR 25.103.

oId.

to refer to the type of satellite service in
which the earth station operates, i.e.,
FSS or MSS rather than the type of earth
station, i.e., fixed or mobile.10 Changing
the earth-station categorization in this
definition to FSS and MSS better
reflects the types of stations that can be
licensed to operate anywhere in a
geographic area specified in the license.
Additionally, we adopt other minor
rewording for clarity.

Definition of Network Control and
Monitoring Center (NCMC). We also
adopt the proposed definition of
Network Control and Monitoring Center
in § 25.103.11 An NCMC, as used in the
part 25 rules, is a facility that has the
capability to remotely control earth
stations operating as part of a satellite
network or system.12

Eliminating Cross-References in
Revised Definitions. We revise the
definitions of VMES and ESAA to
eliminate cross-references to rule
sections (§§ 25.226 and 25.227
respectively) that we are deleting in this
Report and Order.3 Similarly, any
cross-references to those deleted
sections elsewhere in the rules are
deleted as well.1# Furthermore, we
revise the definitions of routine
processing and a two-degree compliant
space station in § 25.103 to remove a
cross-reference to § 25.138(a), because
we are consolidating § 25.138(a) into
§25.218(i), as explained below.

Incorporating § 25.138 Into § 25.218,
and Extending the Applicability of

§ 25.218 to the Conventional Ka-Band
and ESIMs

In the ESIMs NPRM, the Commission
proposed moving the conventional Ka-
band provisions from § 25.138 into
similar paragraphs of § 25.218.15 The
Commission also proposed applying
§25.218 to all applications for fixed and
temporary-fixed FSS earth stations
transmitting to geostationary space
stations in the conventional or extended
C-band or Ku-band, or the conventional
Ka-band, and to all applications for

10 NPRM, 32 FCC Rcd at 4242—43, para. 10.

11]d. at 4243, para. 11.

12 As such, an NCMC would constitute a “remote
control point” as that term is used in the part 25
rules (see, e.g., 47 CFR 25.271(b), 25.272(d)(1)).

13 The technical and operational rules in
§§25.226 and 25.227 are being consolidated in
§25.228, and the application rules are being
consolidated in § 25.115. See paras. 0-0 and 67-0
infra.

14 While we also moved the §§25.221 and 25.222
operating requirements for ESVs under the same
umbrella that covers VMESs and ESAAs (i.e., the
umbrella of the proposed § 25.228 for ESIMs), the
§25.103 definition of ESVs does not need to be
revised to eliminate any outdated cross-references
because it does not now contain any cross-
references.

15 NPRM, 32 FCC Rcd at 4243—44, para. 15.

ESIMs in the conventional C-, Ku-, or
Ka-band,¢ except for applications
proposing transmission of analog
command signals at a band edge with
bandwidths greater than 1 MHz or
transmission of any other type of analog
signals with bandwidths greater than
200 kHz.17 Section 25.218 contains off-
axis equivalent isotropically radiated
power (EIRP) density envelopes for FSS
earth stations transmitting to GSO FSS
space stations in the conventional C-
band, extended C-band, conventional
Ku-band, or extended Ku-band.?8 Earth
stations in these frequency bands that
comply with these envelopes are
considered ‘“‘two-degree-spacing
compliant,” and the operators of their
target space stations are not required to
coordinate the operation of these earth
stations with operators of nearby space
stations. As proposed in the NPRM,19
we merge the off-axis EIRP density
provisions of § 25.138 into § 25.218,
thus extending the applicability of
§25.218 to conventional Ka-band GSO
FSS earth stations.2° Commenters
support adoption of a consolidated rule
that eliminates duplicative references to
the off-axis EIRP spectral density limits
and that would apply a single set of
limits across all types of FSS earth
station, including those on mobile
platforms.2?

Similarly, for organizational
coherence, the Commission proposed
making the conventional Ka-band
requirements in § 25.138(f), which hold
blanket licensees responsible for
operations of transceivers operating
under their license, applicable to earth
station licensees in all frequency
bands.22 We will place this requirement
in new § 25.290,23 and eliminate the

16 See 47 CFR 25.103. The “extended C-band”
refers to the 600-3700 MHz (space-to-Earth), 5850—
5925 MHz (Earth-to-space), and 6425-6725 MHz
(Earth-to-space) FSS frequency bands, and the
“conventional Ka-band” refers to the 18.3—-18.8 GHz
(space-to-Earth), 19.7-20.2 GHz (space-to-Earth),
28.35-28.6 GHz (Earth-to-space), and 29.25-30.0
GHz (Earth-to-space) frequency bands, which the
Commission has designated as primary for GSO FSS
operation. Id.

17 Id. at para. 18.

18 We note that the rules do not currently provide
for ESIM operations in the extended C- band.

19 NPRM, 32 FCC Rcd at 424344, para. 15.

20 See 47 CFR 25.218(i). This consolidation of
rules does not involve any change to existing off-
axis EIRP spectral density limits.

21 See, e.g., Boeing Comments at 3; Inmarsat
Comments at 3; and ViaSat Comments at 5-6.

22 NPRM, 32 FCC Rcd at 4244, para. 17.

23In the NPRM, we proposed placing the
requirements in new § 25.289. See NPRM, 32 FCC
Rcd at 4244 para. 17. Because the Commission
subsequently used § 25.289 to adopt rules governing
the protection of GSO networks by NGSO systems,
we instead adopt these requirements as part of new
§25.290.
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cross-reference to § 25.138.24 The
Commission proposed that § 25.290
would also include the rule contained
in § 25.287(d), which imposes the same
requirement on licensees of mobile
transmitters or transceivers operating in
some Mobile-Satellite Service
frequencies, allowing that that
§25.287(d) be removed.25 Commenters
broadly support these streamlining
reorganizational moves which we
adopt.26

Reorganizing and Streamlining the
Technical, Operational and
Coordination Requirements

Core ESIM Rules

In the ESIMs NPRM, the Commission
sought comment on combining the core
ESIMs rules that were essentially the
same for each type of ESIM.27 As both
Boeing and the Joint Commenters note,
the “core” rules governing ESVs,
VMESs, and ESAAs are nearly but not
quite identical, which creates
unnecessary confusion for applicants
and operators.28 The Commission
proposed to amend the core rules,
where necessary, to create uniformity.
Specifically, for rules related to the
Commission’s GSO FSS two-degree
orbital spacing policy, control of
operating ESIMs, operational reports,
and electromagnetic radiation safety, the
Commission proposed substantive
changes in some cases to eliminate
unnecessary variations across types of
ESIMs.29 As proposed in the NPRM, we
also eliminate unnecessary duplication
of rules across different rule sections.3°
These changes are widely applauded by
commenters.3! In the discussion to
follow, we explain the substantive
changes to the following areas of our
ESIM rules: (1) Antenna pointing
accuracy requirements, (2) EIRP density
limits, (3) the self-monitoring (self-
diagnostics) requirement, (4) the
network control and monitoring center
requirement, (5) logging requirements,
and (6) the installation requirements
related to radiation safety.

Antenna Pointing Accuracy
Requirement. As explained in the ESIMs
NPRM, the definition of theta as revised
by the 2015 Second Report and Order
obviates the need for an antenna

2447 CFR 25.290.

25We also proposed to retain the exception for
analog video earth station applications.

26 See, e.g., Inmarsat Comments at 3.

27 NPRM, 32 FCC Rcd at 4245, para. 20.

28 See Boeing Comments at 2; Joint Commenters
at 3.

29 NPRM, 32 FCC Rcd at 4245-52, section C.

30 Id. at 4243—44, paras. 19-20.

31 See, e.g., AC BidCo Comments at 2; Inmarsat
Comments at 2; Joint Commenters at 1; Telesat
Comments at 2—3; ViaSat Comments at 4—5.

pointing accuracy requirement, because
the limit on off-axis EIRP density
toward adjacent satellites is fixed
regardless of the direction in which the
earth station antenna is pointed.32
Therefore, the Commission proposed to
eliminate the antenna pointing accuracy
requirement contained in the individual
ESV, VMES, and ESAA rules in
§§25.221, 25.222, 25.226, and 25.227.33
Most commenters support eliminating
this requirement.34 ViaSat notes that it
is now well-established in the industry
and in the Commission’s precedent that
GSO FSS spectrum resources can be
used for service to mobile platforms
without adversely changing the
operating environment created by a
traditional FSS earth station.3> ViaSat
further states that “‘commercially
available pointing mechanisms enable
transmissions from these earth stations
to remain focused on the desired GSO
FSS space station even while the earth
station is mounted on a moving
platform. These technologies have been
proven to be reliable through almost two
decades of successful coexistence.” 36
We adopt the proposal to eliminate
the antenna pointing requirement. ESIM
transmissions must remain within our
off-axis EIRP density limits under all
operating conditions. As discussed

32 NPRM, 32 FCC Rcd at 4246, para. 22
(referencing Comprehensive Review of Licensing
and Operating Rules for Satellite Services, IB
Docket No. 12-267, Second Report and Order, 30
FCC Rcd 14713, 14755, para. 115 (2015) (2015
Second Report and Order)). This is the same as the
approach taken by the ITU in Resolution 156
(WRC-15), which prescribes the operating
conditions for ESIMs communicating with FSS
space stations in the 19.7-20.2 GHz and 29.5-30
GHz frequency bands. In that resolution, the off-axis
angle theta is defined as the angle “from the vector
from the earth station antenna to the associated
satellite.” See Final Acts of WRC-15 at 248.
Resolution 156 does not contain any antenna
pointing accuracy requirements, because its off-axis
EIRP density limits, like those in § 25.218 of the
Commission’s rules, are independent of the
direction the ESIM antenna is pointed. See id. at
4246, fn. 33.

33 NPRM, 32 FCC Rcd at 4246, para. 22. As noted
in the NPRM, the definition of theta was revised by
the 2015 Second Report and Order. The definition
in §§25.221, 25.222, 25.226, and 25.227 paragraph
(a)(1)(i)(A) formerly read “theta (6) is the angle in
degrees from the line connecting the focal point of
the antenna to the orbital location of the target
satellite.” The minor rewording of the definition
takes into account the fact that not all earth stations
use feedhorn-reflector type antennas with focal
points, and the fact that earth station antennas
pointed toward GSO FSS satellites are usually
pointed to the assigned location of the satellite, and
do not track the actual position of the target satellite
at any given time. The same definition of theta is
now used in § 25.209, 47 CFR 25.209. See id. at
4246, fn. 32.

34 AC BidCo Comments at 3—4; Hughes Comments
at 3; Inmarsat Comments at 3; Joint Commenters at
4; ViaSat Comments at 4, 7.

35ViaSat Comments at 2.

36 ViaSat Comments at 7.

above,37 these limits are specified at off-
axis angles measured with respect to a
vector from the earth station to the
target satellite, not with respect to the
direction the antenna is pointed. Thus,
it is unnecessary for the Commission to
prescribe limits on ESIM antenna
pointing accuracy. By eliminating the
antenna pointing accuracy requirement
but maintaining the off-axis EIRP
density limits, we give ESIM operators
more flexibility in anomalous situations,
because they can meet the off-axis EIRP
density limits either by maintaining
accurate antenna pointing or by
reducing EIRP density when the
antenna is mispointed, while continuing
to protect adjacent-band operations.38

Off-Axis EIRP Density Limits. In the
ESIMs NPRM, the Commission noted
that the off-axis EIRP density limits rule,
§ 25.218, applied to applications for
GSO FSS earth stations at fixed
locations, but specifically excepted
applications for ESVs, VMESs, and
ESAASs.39 However, the numerical EIRP
density limits over each specified
angular range and the definition of 6 in
§25.218 are the same as those for the
same frequency bands in the individual
ESIM §§ 25.221, 25.222, 25.226, and
25.227. Thus, to streamline the ESIMs
rules, we cross-reference the off-axis
EIRP density limits that already exist in
§ 25.218. And because the conventional
Ka-band off-axis EIRP density limits
currently in § 25.138 are merged into
§ 25.218, we only need to cross-
reference § 25.218 to cover all of the
frequency bands in which our rules
provide for ESIM operations. Most
commenters are in favor of these
changes.40

One commenter, CTIA, expresses
concern that relaxing the off-axis EIRP
density limits may unintentionally limit
the ability for FSS and Upper
Microwave Flexible Use Service
(UMFUS) to coexist.4® CTIA asserts that
knowledge of the precise off-axis EIRP
density from an FSS earth station is a
key component in determining the
interference margin between ESIMs in
the presence of terrestrial operations in
the adjacent spectrum bands.#2 CTIA’s
concerns, however, are misplaced since
the Commission is not relaxing the off-
axis EIRP density limits for ESIMs.

Shutdown Requirements. The
shutdown requirements contained in
the individual ESIM sections require

37 See para. 0 and n.9 supra.

38 Joint Commenters Comments at 4.

39 NPRM, 32 FCC Rcd at 4247, para. 23.

40 See, e.g., Boeing Comments at 3; Inmarsat
Comments at 3; ViaSat Comments at 5-6; AC BidCo
Reply Comments at 2.

41CTIA Reply Comments at 4.

42 ]d.
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cessation of emissions for ESV, VMES,
and ESAA transmitters based on
detection of antenna mispointing.43
Consistent with the proposed changes
regarding antenna mispointing, the
Commission proposed to replace the
shutdown requirements with provisions
in paragraphs (b) and (c) of § 25.228
requiring cessation or reduction of
emissions in the event that the ESIM or
its associated network control and
monitoring system detects that the ESIM
has exceeded or is about to exceed the
off-axis EIRP density limits.44
Commenters generally support this
proposal, which we adopt.*5

Contention Protocols. The
Commission proposed that § 25.228
would not include the requirement in
paragraphs (a)(4) of §§25.226 and
25.227 that VMES and ESAA applicants
that plan to use a contention protocol in
the uplink transmissions of their ESIMs
certify that their use of the contention
protocol is reasonable.4¢ This
requirement is already contained in
§ 25.115(i), and applies by its terms to
applications for ESIMs.47 No
commenters object to this revision,
which is adopted.48

Point of Contact in the United States.
The Commission proposed to
consolidate the requirement that there
be a point of contact in the United
States with the authority and ability to
cease all emissions into the platform-
specific rules for ESVs, VMESs, and
ESAAs in § 25.228.49 No commenters
take exception to this proposal, which
we adopt.50

Data Logging Requirement. The
Commission proposed to eliminate the
data logging requirements that are in
paragraphs (a)(5) of §§25.221 and
25.222 for C- and Ku-band ESV
operators and in paragraphs (a)(6) of
§§25.226 and 25.227 for Ku-band VMES
and ESAA operators.5! The Commission

43 See paragraphs (a)(1)(iii) of §§ 25.221, 25.222,
25.226, and 25.227.

44 NPRM, 32 FCC Rcd at 4247, para. 25.

45 Inmarsat supports the Commission’s proposed
shutdown and monitoring requirements, but it
disagrees that ESIM applicants should have to
“demonstrate how that requirement will be met.
Inmarsat Comments at 4. This is discussed further
in paras. 0-0 infra. See also Joint Commenters
Comments at 4; ViaSat Reply Comments at 2
(concurring with Inmarsat’s comments).

46 NPRM, 32 FCC Rcd at 4248, para. 28.

47 The duplication would be eliminated by
deleting §§ 25.226 and 25.227 in their entireties, as
proposed.

48 See, e.g., Inmarsat Comments at 4 (stating that
Inmarsat supports the Commission’s proposals
regarding contention protocols).

49 NPRM, 32 FCC Rcd at 4248, para. 29.

50 See, e.g., Inmarsat Comments at 3 (noting that
“[tIhese rule revisions will promote uniformity and
efficiency.”).

51 NPRM, 32 FCC Rcd at 4248, para. 30.

has never requested the logs for the
vehicle location, transmit frequency,
channel bandwidth, and target satellite
of ESIM transmissions from an ESIM
operator. Commenters almost uniformly
report never having been asked for this
data and were consistent in their
support for eliminating the
requirement.52 For example, Hughes
comments that the Commission should
find that the data logging requirements
imposed on ESIM operators are onerous
and unnecessary and, accordingly,
should be eliminated.?3 In its reply
comments, ViaSat notes that HNS, Gogo,
Inmarsat, Kymeta, Intelsat and Boeing
confirm ViaSat’s experience and
understanding that ESIM location
information has been unnecessary
because there does not appear to have
been any suspected cases of
interference.3* However, SES and O3b
state in reply comments that it had used
this data to resolve interference events,
without providing specifics.55 SES and
0O3b requests that if the Commission
chooses to eliminate the requirement,
we should remind ESIM operators that
they must cooperate fully to resolve
instances of harmful interference.5¢
Section 25.274(g) of the Commission’s
rules already imposes this requirement
for all operators.57 Given the experience
with several years of ESIM operations,
we find that the logging requirement is
no longer necessary.

Remote Monitoring and Control
Requirement. The Commission
proposed to incorporate a remote
monitoring and control requirement in
our proposed § 25.228(c), and make it
applicable to all types of ESIMs.58 The
Commission proposed that each remote
terminal must be (1) monitored and
controlled by a network control and
monitoring center (NCMC) or equivalent
facility, (2) that each remote terminal
must comply with “disable
transmission” commands from the
NCMC, and (3) that the NCMC must
monitor the operation of each ESIM
terminal in its network, and transmit a
“disable transmission” command to a
remote terminal that malfunctions in
such a way as to cause unacceptable
interference to another
radiocommunication station. These
requirements are spread throughout the

52 AC BidCo Comments at 4; Boeing Comments at
5; Hughes Comments at 4; Inmarsat Comments at
3; Joint Commenters at 5; Telesat Comments at 6;
and ViaSat at 4, 7-8; AC BidCo Reply Comments
at 2-3.

53 Hughes Comments at 4.

54ViaSat Reply Comments at 4.

55 SES and O3b Reply Comments at 9-10.

56 ]d.

5747 CFR 25.274(g).

58 NPRM, 32 FCC Rcd at 4248—49, para. 31.

existing rule sections.5® While the
Commission did not include the 100
millisecond response time for
complying with a “disable
transmission” command in the text of
the proposed rules, the Commission did
pose the question as to whether it
should be maintained.®© Commenters
support the proposal to harmonize the
requirements and maintain the 100
millisecond response time.61 For
example, ViaSat notes that the
capability of NCMCs to command
individual ESIMs to cease or reduce
emissions within 100 milliseconds if the
aggregate off-axis EIRP density limits are
being exceeded is already required in
the separate service rules for each type
of ESIM and has not been a barrier to
ESIM deployment.52 Thus, ViaSat says
incorporating a requirement into the
consolidated rule to monitor the
aggregate power density levels of all
ESIMs in the network would not
increase regulatory burdens or
otherwise impede future deployment of
ESIMs.63 To the contrary, ViaSat points
out that this requirement is necessary to
ensure that ESIM networks that use
variable power control are capable of
complying with the off-axis EIRP
density limits in the aggregate, and thus
ensuring that adjacent satellite networks
are adequately protected.64

In contrast, Telesat asserts that
specific NCMC capability requirements
regarding aggregate off-axis EIRP
spectral density limits are unnecessary
and suggests that one possible approach
for network operators to ensure
compliance with aggregate off-axis EIRP
spectral density limits is through the
methodology in ITU Resolution 156.65
Telesat argues that network designers
and operators should decide whether to
monitor aggregate off-axis spectral
density limits, but should not be
required to do so.68

59 The monitoring and control requirements were
in paragraphs (a)(2)(iii) and (a)(3)(iii) of §§ 25.221,
25.222, 25.226, and 25.227; and 25.227(a)(10).

60 See NPRM, 32 FCC Rcd at 4249, para. 33
(addressing cessation of uplink transmissions for
VMES).

61 See, e.g., Hughes Comments at 2; Inmarsat
Comments at 4; Telesat Comments at 7; and ViaSat
Comments at 7.

62ViaSat Reply Comments at 8.

63 Id.

64 ViaSat Reply Comments at 8.

65 Telesat Comments at 7. Telesat states that
under this methodology, compliance with the
aggregate limit would be maintained by limiting the
power density of each individual earth station by
10 log(N) dB, where N is the “number of earth
stations in motion that are in the receive satellite
beam of the associated satellite and that are
expected to transmit simultaneously on the same
frequency.” Id.

66 Id.
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ViaSat asserts that Telesat’s proposal
is flawed due to the fact that Resolution
156 is premised on a requirement that
an NCMC notify individual terminals to
cease operations through “disable
transmission” commands, and that
means individual earth stations must be
controlled by an NCMC in any event.6”
According to ViaSat, the mechanism for
controlling individual earth stations to
manage aggregate off-axis EIRP density
still is necessary under Resolution 156,
both to calculate the apportioned power
levels based on the number of operating
terminals and to monitor the aggregate
of the apportioned values, and
command earth stations to adjust their
levels or cease transmitting as
required.” 68 We agree with ViaSat and
further note that Note 4 of Annex 1 to
ITU Resolution 156 explicitly addresses
the need of controlling potential
aggregate interference. ViaSat also states
that the 10 log(N) approach, considered
in Note 3 of Annex 1 to ITU Resolution
156 and not requiring controlling
aggregate off-axis EIRP density is
inappropriate for ESIMs using advanced
modulation and coding techniques. We
agree with ViaSat on this point. These
techniques are intended to cope with
propagation impairments specific to the
location of each ESIM or for other
network efficiency considerations. As a
result, such ESIMs may intentionally
transmit with different EIRP density
levels.®9 For those reasons, we do not
agree with Telesat’s proposal to
eliminate the need for monitoring the
aggregate off-axis EIRP density.

We also agree with ViaSat, Hughes
and others that retaining the monitoring
and control requirements, consolidating
them into the ESIM section and
harmonizing them for all types of ESIMs
does not increase the regulatory burden.
We also agree with commenters that the
capabilities provided by the NCMC per
these requirements are essential for
effective spectrum sharing. We therefore
adopt the proposed incorporation of the
requirements, including the 100
millisecond response time, into § 25.228
and the application of those
requirements to all types of ESIMs.

Self-Monitoring Requirement. Section
25.227(a)(11) requires that ESAA
terminals be self-monitoring and
capable of automatically ceasing
transmission. § 25.227 paragraphs
(a)(1)(iii), (a)(2)(ii), and (a)(3)(ii), and
corresponding paragraphs in §§ 25.221,
25.222, and 25.226 contain similar self-
monitoring requirements. The
Commission proposed to make this

67 ViaSat Reply Comments at 7.
68 Jd.
69 Id.

requirement generally applicable to all
types of ESIMs and to codify it in

§ 25.228(b).70 Commenters are also
supportive of extending this
requirement to all ESIMs in the unified
ESIM rule.”* We adopt the proposal to
codify the self-monitoring requirement
in § 25.228(h).

Cessation of Uplink Transmissions
Upon Loss of Downlink Signal. Sections
25.226(a)(9) and 25.227(a)(9) state that
each VMES or ESAA terminal must
automatically cease transmitting within
5 seconds or 100 milliseconds,
respectively, upon loss of reception of
the satellite downlink signal or when it
detects that unintended satellite
tracking has happened or is about to
happen. In the ESIMs NPRM, the
Commission proposed to eliminate
these rules as redundant 72 because
§ 25.271(g) applies by its terms to all
types of ESIMs, and its provision with
regard to loss of synchronization to
signals from the target satellite is
general enough to cover all situations of
interest. Boeing and other commenters
support this proposal.”? Specifically,
Boeing states that the “Commission’s
recent adoption of § 25.271(g)
adequately addresses this requirement
for all earth stations operating with FSS
networks without imposing a
potentially arbitrary time limit (i.e., five
[seconds] or a tenth of a second) for
meeting the requirement.” 74 We affirm
that § 25.271(g) stands in the place of
these vehicle-specific requirements, and
delete §§25.226(a)(9) and 25.227(a)(9).

ESIM Installation Requirement for
Radiation Hazard Mitigation. Our rules
require that all VMES and ESAA
licensees ensure installation of VMES or
ESAA terminals on vehicles by qualified
installers who have an understanding of
the antenna’s radiation environment
and use those measures best suited to
maximize protection of the general
public and persons operating the
vehicle and equipment.”5 The
Commission proposed extending this
requirement to ESVs operating in the
C-, Ku- and Ka-bands, because the same
basic rationale for the VMES and ESAA

70 NPRM, 32 FCC Rcd at 4249, para. 32.

71 See, e.g., Hughes Comments at 2; Inmarsat
Comments at 4; ViaSat Comments at 7.

72 NPRM, 32 FCC Rcd at 4249, para. 33.

73 Boeing Comments at 5; Inmarsat Comments at
4.

74 Boeing Comments at 6.

75 The rules also require that a VMES or ESAA
terminal exhibiting radiation exposure levels
exceeding 1.0 mW/cm? in accessible areas, such as
at the exterior surface of the radome, must have a
label attached to the surface of the terminal warning
about the radiation hazard and must include
thereon a diagram showing the regions around the
terminal where the radiation levels could exceed
1.0 mW/cm2.

requirement appears to apply equally to
ESVs—i.e., to ensure protection of
members of the public (including those
manning the vessels and operating the
equipment), who may be exposed to
hazardous radiation environments on
vessels as well as on or in the vicinity
of land vehicles and aircraft.”6
Accordingly, the Commission proposed
to consolidate the requirement into
paragraph (d) of the proposed
§25.228.77 The Commission also
proposed cross-referencing §1.1310
Table 1 of the Commission’s rules,
rather than specifying the maximum
permitted radiation exposure level in
§25.228(d).”8 As with other
organizational changes, commenters are
supportive.”9 We therefore adopt these
proposals.

Reorganizing and Streamlining
Footnotes to the Table of Frequency
Allocations

In the ESIMs NPRM, we proposed to
reorganize and consolidate the sections
in part 25 of the Commission’s rules,
including technical and operational as
well as application rules, for the three
types of ESIMs. This reorganization
included updates to the Commission’s
Table of Frequency Allocations as
necessary to reflect the changes we
adopt in this Order. We find that this
reorganization can better be
accomplished with a few additional,
non-substantive organizational changes
in the non-Federal Government (NG)
Footnotes to the Table of Frequency
Allocations.80

Specifically, we combined the text of
footnote NG55 with part of the text from
footnote NG52 which addresses ESIM
sub-bands. Based on the number of the
international footnote for ESIMs,
5.527A, the resulting footnote is
numbered as NG527A.81 As a result of
combining ESIM-related substantive
issues in the new NG527A, we
additionally move some text in NG52 to
new footnote NG527A. Additionally, we
combine the text of revised footnote
NG180 with the existing text of NG181,
and numbered the resulting footnote as
NG457A.82 Finally, based on these
revisions, we remove footnotes NG55,
NG180, and NG181. The substantive

76 NPRM, 32 FCC Rcd at 4249, para. 34.

77 Id.

78 Id.

79 AC BidCo Comments at 3; Inmarsat Comments
at 4.

8047 CFR 2.106. We note that these revisions are
in addition to the changes proposed in the NPRM,
such as to US133, and are adopted herein.

81 See Appendix B—Final Rules.

82 As with the new ESIM footnote, NG527A, the
numbering for the ESV footnote, NG457A, is based
on the number of the international footnote for
ESVs in the 5925-6425 MHz band, 5.457A.
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content in those footnotes is fully
covered by the other revisions. We note
below where these changes impact other
revisions.

Vehicle-Type Specific Rules Applicable
Across Multiple Frequency Bands

ESV Requirements. As explained in
the ESIMs NPRM, there are two rule
sections that address specific
requirements for ESV operators that
were adopted to codify section 306 of
the Communications Act.83 Specifically,
paragraphs (a)(6) and (a)(7) of §§ 25.221
and 25.222 require ESV operators,
licensed by the FCC that are
communicating with ESVs on vessels
registered outside the United States to
maintain detailed information on each
vessel’s country of registry and a point
of contact within the foreign
administration responsible for licensing
the ESV, and to control ESVs using a
hub earth station located in the United
States. However, a U.S.-licensed ESV
may operate under control of a hub
earth station located outside the United
States, provided that the ESV operator
maintains a point of contact in the
United States that can make the ESV
cease transmitting if necessary. Because
paragraphs (a)(6) and (a)(7) of §§ 25.221
and 25.222 are statutorily based, we
retain these requirements in paragraph
(e)(3) and paragraph (e)(1), respectively,
of § 25.228.

We also discontinued our use of the
term “ESV hub operators” and “hub
earth stations” for greater clarity. In
their place, in our revised rules, we use
the term “‘network control and
monitoring center” (NCMC) 84 to better
reflect the nature of the functions
performed by such facilities.
Commenters generally offer approval of
this ministerial change.85

VMES Requirements. As the
Commission noted in the ESIMs NPRM,
there are currently no rules in part 25
of the Commission’s rules that apply to
VMES terminals in more than one
frequency band,8¢ because VMES rules
in part 25 only apply to Ku-band
VMES:s. In keeping with our goal to
streamline rules for all ESIM operators,
we did not propose in the NPRM, and
do not adopt here, any VMES-specific
rules that would apply across all
frequency bands.

ESAA Requirements. There are four
sections of § 25.227 that are specific to
ESAA operators in the Ku-band. There

83 NPRM, 32 FCC Rcd at 4250, para. 36. See also
47 U.S.C. 306.

84 As noted in paragraph 0 supra, we adopt the
definition of network control and monitoring center
(NCMQ) in § 25.103.

85 Inmarsat Comments at 6.

86 NPRM, 32 FCC Rcd at 4250, para. 39.

are no objections to our proposal to
reorganize these ESAA requirements,
either by eliminating redundant sections
or incorporating them into § 25.228.87

First, § 25.227(a)(12) provides that
ESAA applicants that comply with the
established off-axis EIRP spectral-
density limits may request Permitted
List authority. We adopt the proposal to
eliminate this rule section because this
flexibility is already provided to
applicants by § 25.115(k)(1).88

Next, we adopt the proposal to keep
the requirement that is currently in
§25.227(a)(14) and move it into
§ 25.228(g)(2).8° This requirement states
that all ESAA terminals operating in
U.S. airspace, whether on U.S.-
registered civil aircraft or non-U.S.-
registered civil aircraft, must be licensed
by the Commission. It further states that
all ESAA terminals on U.S.-registered
civil aircraft operating outside of U.S.
airspace must be licensed by the
Commission, except as provided by
section 303(t) of the Communications
Act.?0 We also adopt the proposal to
extend this requirement to apply to all
Ka-band ESAA terminals.

Section 25.227(a)(15) states that for
ESAA systems operating over
international waters, ESAA operators
will certify that their target space station
operators have confirmed that proposed
ESAA operations are within coordinated
parameters for adjacent satellites up to
6 degrees away on the geostationary arc.
In the ESIMs NPRM, the Commission
pointed out that the provisions of
§§ 25.140 and 25.220, which apply to
U.S. satellites and earth stations, and
§25.137, which also applies to foreign-
licensed points of communication, make
§25.227(a)(15) redundant.®1 As such,
we eliminate this redundancy deleting
this section and not bringing this
requirement into the ESIM rule section.

Finally, we adopt the proposal to
move the requirements of
§25.227(a)(16) to new § 25.228(g)(3),
with a minor revision to make the
requirement clearly imperative.92
Specifically, the provision requires that
prior to operations within the foreign
nation’s airspace, the ESAA operator
must ascertain whether the relevant
administration has operations that could
be affected by ESAA terminals, and
must determine whether that
administration has adopted specific

87 Qur decision to extend the requirements for
ESAA operations to the conventional Ka-band is
discussed further in the section on Ka-band ESIM
rules.

88 NPRM, 32 FCC Rcd at 4250, para. 40.

89 NPRM, 32 FCC Rcd at 4250-51, para. 41.

9047 U.S.C. 303(t).

91 NPRM, 32 FCC Rcd at 4251, para. 42.

92 NPRM, 32 FCC Rcd at 4251, para. 43.

requirements concerning ESAA
operations. Further, in moving these
requirements to § 25.228(g)(3), we
extend the existing requirement to apply
to Ka-band ESAA operators. Inmarsat
argues that the provision in paragraph
(g) of § 25.228 that states that an ESAA
terminal in foreign airspace must
operate under the Commission’s rules or
those of the foreign operator, whichever
are more constraining, should be
eliminated.93 We disagree. The
Commission’s rules are designed, inter
alia, to protect adjacent satellites spaced
two degrees apart from interference
from earth stations communicating with
other satellites. In some cases, the
satellites protected from interference by
these rules are U.S.-licensed satellites
serving foreign territory, where the
relevant administrations may not have
comparable rules.

Frequency-Band Specific Status and
Coordination Rules

As proposed in the NPRM and
described in detail below, while moving
the ESIM technical and operational
requirements into a unified rule section,
we eliminate redundancies and
harmonize language whenever possible.
In the separate ESIM sections, there are
frequency-band specific rules for ESVs,
VMESs and ESAAs in the conventional
and extended Ku-bands.?* The
Commission proposed to eliminate
some of these requirements, which were
redundant with other provisions in part
25.95 The specific changes are explained
below. We retain the provisions in
paragraphs (c) and (d) of §§ 25.222,
25.226, and 25.227 which were not
redundant and are now included in
§25.228.

Specifically, we eliminate the
provision included in both
§§ 25.226(a)(8) and 25.227(a)(8), because
this provision is redundant with the one
in § 25.209(c)(1). This requirement
provides that in the relevant bands,?¢
VMES and ESAA terminals receive
protection from interference caused by
space stations other than the target
space station only to the degree to
which harmful interference would not
be expected to be caused to a
hypothetical earth station employing an

93 Inmarsat Comments at 7.

94 Under the adopted § 25.228, there are
Commission rules for ESIMs operation in four
bands: The conventional C-band and the
conventional and extended Ku-bands and
conventional Ka-band.

95 NPRM, 32 FCC Rcd at 4251, para. 44.

96 Specifically, VMES terminal receiving in the
10.95-11.2 GHz (space-to-Earth), 11.45-11.7 GHz
(space-to-Earth) and 11.7-12.2 GHz (space-to-Earth)
bands, and ESAA terminal receiving in the 11.7—
12.2 GHz (space-to-Earth) bands do not receive
protection from interference.
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antenna conforming to the reference
patterns defined in § 25.209(a) and (b)
and stationary at the location at which
any interference occurred.

Similarly, we eliminate the provision
in §§ 25.222(a)(8), 25.226(a)(7) and
25.227(a)(7), which are redundant with
new footnote NG527A to § 2.106 of the
Commission’s rules.9” This footnote
states that in the 10.95-11.2 GHz (space-
to-Earth) and 11.45-11.7 GHz (space-to-
Earth) frequency bands ESVs, VMESs
and ESAAs must not claim protection
from transmissions of non-Federal
stations in the fixed service.

Finally, the Commission noted in the
ESIMs NPRM that there are two sets of
coordination requirements for Ku-band
ESIMs, which are contained in
paragraphs (c) and (d) of §§ 25.222,
25.226 and 25.227.98 Paragraphs (c) in
these rule sections address the
coordination requirements related to the
protection of the NASA Tracking and
Data Relay Satellite System (TDRSS) in
the 14.0-14.2 GHz frequency band.
Paragraphs (d) address coordination
requirements designed to protect the
Radio Astronomy Service (RAS) in the
14.47-14.5 GHz frequency band.
Paragraphs (c), as well as paragraphs (d),
in different rule sections, while covering
the same frequency bands and
coordination requirements to protect
TDRSS or RAS operations, as
applicable, are worded slightly
differently in each rule section. We
move these requirements to § 25.228(j),
with non-substantive word changes to
harmonize the language for the
requirements.99

Vehicle-Type Specific Rules Applicable
to a Single Frequency Band

Part 25 includes rules that are
particular to the type of ESIM in a
specific frequency band. For example,
C-band ESVs and Ku-band ESAAs have
requirements that are unique to the
combination of type of earth station and
the particular frequency band in which
it operates. The Commission has never
licensed C-band VMES and ESAA
terminals, and did not propose to adopt
rules for these terminals in this
proceeding.

C-band ESV Specific Requirements.
The Commission proposed to retain and
move several requirements that are
unique to ESVs operating in the C-band
to § 25.228(h).100 Specifically, this

97 As noted above, we are moving the relevant
text to NG527A from NG52 for organizational
purposes.

98 NPRM, 32 FCC Rcd at 4252, para. 47.

9947 CFR 25.228(j).

100 NPRM, 32 FCC Rcd at 4252-53, para. 49-50.
The Commission has an open proceeding exploring
additional uses of “mid-band spectrum,” including

proposal covered the provisions in
paragraphs (a)(8), (a)(9), (a)(10), (a)(12),
and (a)(13) of § 25.221 as written. No
commenter addressed this proposal, and
we have relocated these provisions to
§ 25.228 without changing the terms, as
proposed.101

As noted in the ESIMs NPRM, rules
were adopted in the 2005 ESV Order to
protect FS and FSS providers in the C-
band while providing maximum
flexibility to ESV operators.102
Specifically, Section 25.221(a)(11)
stated that ESVs while in motion do not
receive interference protection from
either terrestrial licensees or satellites.
The Commission proposed to limit this
provision only to terrestrial licensees.
This updated provision is moved to
§25.228(h)(4). No commenters object to
the proposal, which we adopt, to amend
the second sentence of Non-Federal
Government footnote NG180 of § 2.106
consistent with this change. As noted
above, this amended footnote is
combined with NG181 and moved to
NG457A for better organization and
consistency.103

Ku-Band ESAA Specific
Requirements. Section 25.227(a)(13)
contains specific requirements for Ku-
band ESAA providers operating in
international airspace within line-of-
sight of the territory of a foreign
administration.104 These requirements
are moved to § 25.228(i), with non-
substantive word changes to harmonize
the language to that of § 25.228.

Technical and Operational
Requirements for Ka-band ESIMs

The Commission did not propose any
specific technical or operational
requirements for ESVs, VMESs, or
ESAAs operating in the conventional
Ka-band. The Commission stated that
such ESIMs would be authorized subject
to the requirements in § 25.115(n),
which includes the requirement to
comply with the earth station off-axis
EIRP density limits in new § 25.218(i),
unless the ESIM operations are
coordinated under § 25.220.195 This is
similar to the blanket-licensing
provisions for conventional Ka-band

the 3700-4200 MHz portion of the C-band. See
Expanding Flexible Use in Mid-Band Spectrum
Between 3.7 and 24 GHz, Notice of Inquiry, 32 FCC
Red 6373 (2017); Expanding Flexible Use of the 3.7-
4.2 GHz Band, Order and Notice of Proposed
Rulemaking, FCC 18-91 (rel. July 13, 2018) (Mid-
band Proceeding). Operation of ESIMs will be
subject to any changes to the Commission’s rules
made as a result of Commission action in the Mid-
Band Proceeding.

101 Section 25.228(h).

102 NPRM, 32 FCC Rcd at 4252, fn 52.

103 See Appendix B—Final Rules.

10447 CFR 25.227(a)(13).

105 NPRM, 32 FCC Rcd at 4253, para. 52.

earth stations in § 25.138. The
Commission proposed that conventional
Ka-band ESVs would be required to
comply with the requirements in new
§25.228(e), conventional Ka-band
VMESs would be required to comply
with the requirement in new § 25.228(f),
and conventional Ka-band ESAAs
would be required to comply with the
requirements in new § 25.228(g). The
Commission sought comment on any
additional provisions that should be
adopted for the operation of ESVs,
VMESs, or ESAAs in the conventional
Ka-band, such as minimum separation
distances to protect the fixed and
mobile services from ESV emissions,
and/or power flux-density limits to
protect the fixed and mobile services
from ESAA emissions.106

The Commission also proposed to
amend an existing footnote to the Table
of Allocations to recognize the operation
of ESIMs as an application of the FSS
with primary status in the conventional
Ka-band.?°” The Commission sought
comment on its belief that ESIMs
operating in the conventional Ka-band
in accordance with its proposed rules
would not pose more of a risk of
interference to, nor require more
interference protection from, other
radiocommunication systems than other
earth stations operating in the frequency
band on a primary basis today.198 The
Commission has taken similar steps to
clarify the primary status of C-band and
Ku-band ESIMs.199 Specifically, the
Commission proposed to amend
footnote NG55, which authorizes ESV,
VMES, and ESAA use in the Ku-band,
to include a portion of the Ka-band and
to use the term “ESIMs.” 110 With the
exception of the areas discussed below
in the bands, 18.6—18.8 GHz, 29.25-29.3
GHz and 28.35-28.6, commenters
generally supported these proposed
changes.

29.25-29.3 GHz Band. In the 29.25-
29.5 GHz band, GSO FSS operations and
feeder links for the NGSO Mobile
Satellite Service (MSS systems) are
designated for co-primary usage.
Iridium operates feeder links for its
NGSO MSS system in the 29.1-29.3

106 Id.

107 NPRM, 32 FCC Rcd at 4253, para. 53.

108 As stated in the NPRM, the Commission
already blanket licenses ubiquitously-deployed
fixed earth stations in the conventional Ka-band
under § 25.138; under the proposed rules ESIMs
would have to comply with regulations designed to
ensure that they do not cause more interference
than fixed earth stations. Id. at 4253, fn 54.

109 See, e.g., 47 CFR 2.106, footnotes NG55,
NG180, and NG181. As noted above, for better
organization, NG180 and NG181 are now combined
into NG457A.

110 See NPRM, 32 FCC Rcd at 4253, para. 53.
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GHz band.111 Iridium urges the
Commission not to authorize ESIMs
operations in the 29.25-29.3 GHz band
that is shared with Iridium feeder
links.112 Iridium claims that the
addition of ESIM operations with GSO
FSS space stations in this band segment
“would create an impractically complex
sharing environment” with its NGSO—
MSS feeder link operations.113 Iridium
also argues that the satellite industry
has not developed a method for
determining appropriate exclusion
zones around Iridium feeder-link earth
stations, outside of which ESIM
operations in the band segment will not
cause harmful interference to Iridium
satellite reception of feeder link uplink
transmissions.114 Iridium has three such
feeder-link earth stations in the United
States that are currently authorized to
operate in the 29.25-29.3 GHz band:
One in Tempe, Arizona; one in
Fairbanks, Alaska; and one in Wahiawa,
Hawaii.115

In response to Iridium’s proposal to
bar ESIM operations in the 29.25-29.3

111 [ridium Satellite LLC, IBFS File No. SES—
MOD-20060907-01680 (granted Mar. 29, 2007).

112 [ridium Comments at 1-2. Iridium has since
acknowledged that the Commission could allow
ESVs and VMES in the band but requests that the
Commission defer consideration of ESAAs
operating in 29.25-29.3 GHz. Letters from Scott
Blake Harris, Counsel to Iridium Communications,
Inc. to Marlene H. Dortch, Secretary, Federal
Communications Commission at 2 (filed Sept. 12,
2018) (Iridium Sept. 12 Ex Parte Letters); Letter
from Robert M. McDowell, Counsel to Iridium
Communications, Inc. to Marlene H. Dortch,
Secretary, Federal Communications Commission at
1 (filed Sept. 19, 2018) (Iridium Sept. 19 Javed Ex
Parte Letter) and Letter from Scott Blake Harris,
Counsel to Iridium Communications, Inc. to
Marlene H. Dortch, Secretary, Federal
Communications Commission at 2 (filed Sept. 20,
2018) (Iridium Sept. 20 Bender Ex Parte Letter) In
response to Iridium’s new proposal, Inmarsat,
ViaSat and SES assert that there is no material
difference in the potential impact from an
aeronautical ESIM and other ESIMs on the ground.
Letter from Jack Wengryniuk VP, Regulatory and
Market Access Inmarsat, Inc., Christopher J.
Murphy Associate General Gounsel, Regulatory
Affairs and Daryl T. Hunter Chief Technical Officer,
Regulatory Affairs ViaSat, Inc., and Petra A. Vorwig
Senior Legal and Regulatory Counsel SES
Americom, Inc., to Marlene H. Dortch, Secretary,
Federal Communications Commission (filed Sept.
18, 2018) (ESIM Operators Sept. 18 Joint Ex Parte
Letter). See also Letter from John P. Janka and
Elizabeth R. Park, Counsel to ViaSat, Inc. to
Marlene H. Dortch, Secretary, Federal
Communications Commission (filed Sept. 21, 2018)
(ViaSat Sept. 21 Ex Parte Letter).

113 Letter from Scott Blake Harris, Counsel to
Iridium Communications, Inc. to Marlene H.
Dortch, Secretary, Federal Communications
Commission, at 1 (filed Sept. 25, 2017) (Iridium
September 25, 2017 Ex Parte Letter).

114 Id‘

115 These earth stations are licensed by the
Commission under call signs E960131 (Tempe, AZ),
E050282 and E060300 (Fairbanks, AK), which are
licensed to Iridium, and E980049 (Wahiawa, HI),
which is licensed to General Dynamics Satellite
Communication Services, LLC.

GHz band, Inmarsat and ViaSat
provided technical analyses of ESIM
interference into Iridium feeder links
that propose other approaches ESIM
operators could take to coexist with
Iridium in the subject band.116 These
analyses are designed to demonstrate
how ESIMs transmitting in the 29.25—
29.3 GHz band would not exceed the
Iridium feeder link interference
protection criteria even while operating
in the vicinity of Iridium feeder link
earth stations. ViaSat’s analysis
considers six ESAAs operating at
distances of 0 and 100 kilometers from
an Iridium feeder link earth station, and
claims that the carrier-to-interference
ratio of the Iridium feeder link signal is
more than 30 dB for all but 0.0001
percent of the time.117 Inmarsat’s
analysis computes an exclusion zone
around an Iridium feeder link earth
station within which ESIMs would not
be allowed to operate in the 29.25-29.3
GHz band in order to avoid causing
unacceptable interference to Iridium’s
feeder links.118 Iridium challenged the
analyses conducted by ViaSat and
Inmarsat, claiming that some of the
underlying assumptions are incorrect,
and insisted that ESIM operation in the
29.25-29.3 GHz frequency band should
not be allowed.119 In response, ViaSat
refined its analysis referred to in the
Inmarsat and ViaSat Nov. 6 Ex Parte
Letter, and claimed that, even under
more conservative assumptions, no
unacceptable interference would be
caused to Iridium feeder links.120
Similarly, Inmarsat opposed Iridium’s
arguments and insisted that its previous
analysis was valid and even
conservative.121

Subsequently, Iridium argued that the
50 megahertz under discussion between
29.25-29.3 GHz corresponded only to
5% of the total 2,000 megahertz of the
conventional Ka-band spectrum where
ESIM operation would be allowed and

116 Letter from M. Ethan Lucarelli, Director,
Regulatory and Public Policy, and Giselle Creeser,
Director, Regulatory, Inmarsat, Inc., and John P.
Janka and Elizabeth R. Park, Counsel to ViaSat, Inc.
to Marlene H. Dortch, Secretary, Federal
Communications Commission (filed Nov. 6, 2017)
(Inmarsat and ViaSat Nov. 6 Ex Parte Letter).

117 Id.

118 Id'

119 Letter from Scott Blake Harris, Counsel to
Iridium Communications, Inc. to Marlene H.
Dortch, Secretary, Federal Communications
Commission (filed Jan. 18, 2018) (Iridium Jan. 18 Ex
Parte Letter).

120 etter from John P. Janka and Elizabeth R.
Park, Counsel to ViaSat, Inc. to Marlene H. Dortch,
Secretary, Federal Communications Commission
(filed Feb. 5, 2018) (ViaSat Feb. 5 Ex Parte Letter).

121 Letter from Giselle G. Creeser, Director,
Regulatory, Inmarsat to Marlene H. Dortch,
Secretary, Federal Communications Commission
(filed Feb. 16, 2018) (Inmarsat Feb. 16 Ex Parte
Letter).

repeated its argument “that the satellite
industry has been unable to develop a
method for coordinating NGSO feeder-
links and ESIMs.”” 122 In response,
ViaSat argued that channels commonly
used to provide broadband service to
aircraft have bandwidths of 80, 160 or
320 megahertz, and that a prohibition
on using the 50 megahertz in 29.25-29.3
GHz would therefore have a
disproportionate impact on the capacity
of the satellite network.123 In other
words, according to ViaSat, decreasing
the amount of spectrum available from
750 megahertz (in a 29.25-30 GHz band)
to 700 megahertz (in a 29.3-30 GHz
band) would preclude deployment of,
for instance, a network that relies on
two 320 megahertz channels and one 80
megahertz channel. Thus, ViaSat argues,
the impact of not being able to use the
band 29.25-29.3 GHz could be greater
than simply reducing available
spectrum by 50 megahertz, but could
actually prevent providers from making
full use of the conventional Ka-band.
Later filings from Iridium and ViaSat
further elaborated on their prior
arguments.124

As an initial matter, coordination is
required between GSO FSS and feeder
links to MSS space stations that have
co-primary status in the frequency band
29.25-29.3 GHz.12% The Commission
has previously stated that NGSO MSS
applicants bear the burden of showing

122 [ etter from Scott Blake Harris, Counsel to
Iridium Communications, Inc. to Marlene H.
Dortch, Secretary, Federal Communications
Commission (filed Mar. 22, 2018) (Iridium Mar. 22
Ex Parte Letter).

123 Letter from John P. Janka and Elizabeth R.
Park, Counsel to ViaSat, Inc. to Marlene H. Dortch,
Secretary, Federal Communications Commission
(filed Mar. 26, 2018) (ViaSat Mar. 26 Ex Parte
Letter).

124 Letter from Scott Blake Harris, Counsel to
Iridium Communications, Inc. to Marlene H.
Dortch, Secretary, Federal Communications
Commission (filed Apr. 11, 2018) (Iridium Apr. 11
Ex Parte Letter); Letter from John P. Janka and
Elizabeth R. Park, Counsel to ViaSat, Inc. to
Marlene H. Dortch, Secretary, Federal
Communications Commission (filed Apr. 26, 2018)
(ViaSat Apr. 6 Ex Parte Letter); Letter from Scott
Blake Harris, Counsel to Iridium Communications,
Inc. to Marlene H. Dortch, Secretary, Federal
Communications Commission (filed Jun. 28, 2018);
Letter from John P. Janka and Elizabeth R. Park,
Counsel to ViaSat, Inc. to Marlene H. Dortch,
Secretary, Federal Communications Commission
(filed Aug. 29, 2018) (ViaSat Aug. 29 Ex Parte
Letter); Iridium Sept. 12 Ex Parte Letters; ESIM
Operators Sept. 18 Joint Ex Parte Letter; Iridium
Sept. 19 Javed Ex Parte Letter and Iridium Sept. 20
Bender Ex Parte Letter.

125 While allocation of a given frequency band to
a particular service on a “primary’’ basis entitles
that service to protection against harmful
interference from stations of a “‘secondary” service,
“co-primary” services such as the NGSO MSS and
GSO FSS in the 29.25-29.5 GHz band share that
band on an equal basis and may not cause harmful
interference to each other. See 47 CFR 2.104(d),
2.105(c).
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that a new NGSO MSS feeder-link
facility can share with uplinks to GSO
FSS space stations.126 The Commission
is committed to being as spectrally
efficient as possible, and has stressed
that NGSO MSS uplink applicants must
demonstrate that coordination with GSO
FSS operation in the 29.25-29.3 GHz
band is feasible, as required by
paragraph (c) of § 25.258.127 Based on
the record before us, we do not believe
that it is necessary to establish
exclusion zones in order to protect
Iridium space station feeder link
reception. Iridium has previously
acknowledged that the 29.25-29.3 GHz
band is shared with GSO FSS
networks.128 Moreover, in a subsequent
grant modifying Iridium’s license, the
International Bureau clearly restated
Iridium’s co-primary status with respect
to GSO FSS networks.129 Iridium
questions the feasibility of
implementing exclusion zones in which
ESIMs must not operate in the 29.25—
29.3 GHz band as a method of protecting
Iridium feeder links. Instead, we
observe that the current coordination
provisions of § 25.258(a) of our rules
would require ESIM operations in
29.25-29.3 GHz, like those of any other
GSO FSS earth stations operating in the
band, to engage in coordination with
Iridium.130

We find that coordination under
§ 25.258(a) will provide Iridium with

126 Rulemaking to Amend Parts 1, 2, 21, and 25
of the Commission’s Rules to Redesignate the 27.5-
29.5 GHz Frequency Band, to Reallocate the 29.5-
30 GHz Frequency Band, to Establish Rules and
Policies for Local Multipoint Distribution Service
and for Fixed Satellite Service, First Report and
Order, 11 FCC Rcd 19005, 19024, para. 42 (1996).
In designating the 29.25-29.5 GHz bands for feeder
links for NGSO MSS systems and GSO FSS uplinks,
the Commission adopted specific provisions for
licensing and coordination of NGSO MSS feeder
links in the 29.25-29.5 GHz band. See 47 CFR
25.258 (“Operators of NGSO MSS feeder link earth
stations and GSO FSS earth stations in the band
29.25 to 29.5 GHz where both services have a co-
primary allocation shall cooperate fully in order to
coordinate their systems”).

127 Rulemaking to Amend Parts 1, 2, 21, and 25
of the Commission’s Rules to Redesignate the 27.5-
29.5 GHz Frequency Band, to Reallocate the 29.5-
30 GHz Frequency Band, to Establish Rules and
Policies for Local Multipoint Distribution Service
and for Fixed Satellite Service, Memorandum
Opinion and Order, 16 FCC Rcd. 11436, 11438-39,
para. 7 (2001).

128 Qpposition of Iridium Constellation LLC, IBFS
File No. SAT-MOD-20120813-00128 (filed Oct. 19,
2013), at 1 (stating that the modification Iridium
seeks “will not require additional bandwidth in the
29.25-29.3 GHz band shared with GSO FSS
networks such as Hughes”).

129 See Iridium Constellation LLC, Application for
Modification of License to Authorize a Second-
Generation NGSO MSS Constellation, 31 FCC Red
8675, 8676, para. 3 (“Iridium shares the 29.25-29.3
GHz feeder uplink band on a co-primary basis with
geostationary-satellite orbit (GSO) space stations in
the fixed-satellite service (FSS).”).

130 See also 47 CFR 25.203(h).

sufficient interference protection. For
example, ESIMs may seek to protect
Iridium feeder link reception by not
transmitting in the 29.25-29.3 GHz band
when the transmission from the ESIM
would pass through the region in space
in which an Iridium satellite could be
present at an elevation angle of five
degrees or higher 131 as viewed from any
Iridium feeder link earth station
transmitting in the band,*32 and such
transmission would exceed the
interference protection criteria of the
Iridium space station feeder link
receiver. An ESIM could calculate when
this would occur if it was programmed
with the location of all of the Iridium
feeder link earth stations in the band.133
More specifically, with this information
programmed into an ESIM, along with
the information and skills that an ESIM
operator already possesses in order to
correctly point its antenna (i.e., its own
location, the location of the target GSO
FSS space station, and the requisite
computing ability), the ESIM operator
could determine with sufficient
precision when to cut off transmissions
in order to comply with these
interference protection criteria.134

131 We choose that elevation angle to be five
degrees or higher as viewed from any Iridium feeder
link earth station transmitting in the band noting
that the Iridium feeder link earth stations in the
29.25-29.3 GHz band are authorized to
communicate with Iridium space stations only
when the Iridium satellites are at an elevation angle
of five degrees or more above the local horizontal
plane, as viewed from the earth station. See, e.g.
Iridium Satellite LLC, IBFS File No. SES-MOD-
20060907-01680 (granted Mar. 29, 2007).

132 The region in space in which an Iridium
satellite could be present at an elevation angle of
five degrees or higher as viewed from a particular
Iridium feeder link earth station is a segment of the
surface of a sphere, or “cap,” at the altitude of the
Iridium satellites, which is approximately 780
kilometers. The size of this cap is such that the arc
length from the point directly above the Iridium
feeder link earth station to the edge of the cap is
approximately 2800 kilometers. The interference
threshold is calculated assuming a worst-case
situation in which the Iridium space station
receiving antenna has maximum gain towards the
ESIM location.

133 This information could be programmed into
the ESIM software and updated as necessary by the
ESIM’s Network Control and Monitoring Center
(NCMQ).

134 The calculations could take place in two steps.
The first step would be to identify the point (point
A) at which the direction of an ESIM transmission
capable of causing interference intersects a sphere
that is centered on the center of the Earth and
having a radius equal to the radius of the Earth plus
the altitude of the Iridium satellites. The second
step would be to determine whether the distance
from point A to the point on the same sphere (point
B) that is directly over the Iridium feeder link earth
station is less than approximately 2800 kilometers
in arc length. As mentioned supra, 2800 kilometers
is the arc length from point B to the boundary on
the sphere beyond which the Iridium satellites are
below five degrees elevation angle as viewed from
the feeder link earth station. If the distance between
points A and B is less than 2800 kilometers, the

Moreover, this mechanism responds to
a worst-case Iridium protection
scenario. In a less than worst case
scenario, an ESIM would only need to
avoid transmitting in the 29.25-29.3
GHz band when its transmitted signal
would exceed the Iridium satellite
interference protection criteria at the
actual location of any Iridium satellite
that is within the region in space
described above, which presents more
limited circumstances. If the ESIM
could calculate the precise locations of
the Iridium satellites in real time, rather
than simply the region in space where
th