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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC—2019-0160]
RIN 3150-AK36

List of Approved Spent Fuel Storage
Casks: Holtec International HI-STORM
100 Multipurpose Canister Cask
System, Certificate of Compliance No.
1014, Amendment No. 14

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
spent fuel storage regulations by
revising the Holtec International HI-
STORM 100 Multipurpose Canister Cask
System listing within the “List of
approved spent fuel storage casks” to
include Amendment No. 14 to
Certificate of Compliance No. 1014.
Amendment No. 14 revises the technical
specifications to add new heat loading
patterns, reduce the minimum cooling
time, allow use of a damaged fuel
isolator for storing damaged fuel, and
modify the description of vents in
overpack. Amendment No. 14 also
makes other administrative changes to
the technical specifications. These
revisions are discussed in more detail in
the “Discussion of Changes” section of
this document.

DATES: This direct final rule is effective
December 17, 2019, unless significant
adverse comments are received by
November 4, 2019. If this direct final
rule is withdrawn as a result of such
comments, timely notice of the
withdrawal will be published in the
Federal Register. Comments received
after this date will be considered if it is
practical to do so, but the NRC is able
to ensure consideration only for
comments received on or before this
date. Comments received on this direct
final rule will also be considered to be

comments on a companion proposed
rule published in the Proposed Rules
section of this issue of the Federal
Register.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0160. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

o Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: Yen-
Ju Chen, Office of Nuclear Material
Safety and Safeguards; telephone: 301—
415-1018; email: Yen-ju.Chen@nrc.gov
or Torre Taylor, Office of Nuclear
Material Safety and Safeguards;
telephone: 301-415-7900; email:
Torre.Taylor@nrc.gov. Both are staff of
the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Obtaining Information and Submitting
Comments

II. Rulemaking Procedure

III. Background

IV. Discussion of Changes

V. Voluntary Consensus Standards

VI. Agreement State Compatibility

VII. Plain Writing

VIIIL. Environmental Assessment and Finding
of No Significant Environmental Impact

IX. Paperwork Reduction Act Statement
X. Regulatory Flexibility Certification
XI. Regulatory Analysis

XII. Backfitting and Issue Finality

XIII. Congressional Review Act

XIV. Availability of Documents

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2019—
0160 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0160.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397—4209, 301—
415-4737, or by email to pdr.resource@
nre.gov. For the convenience of the
reader, instructions about obtaining
materials referenced in this document
are provided in the ““Availability of
Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2019-
0160 in your comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.


https://www.nrc.gov/reading-rm/adams.html
https://www.nrc.gov/reading-rm/adams.html
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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mailto:Carol.Gallagher@nrc.gov
mailto:pdr.resource@nrc.gov
mailto:pdr.resource@nrc.gov
mailto:Torre.Taylor@nrc.gov
mailto:Yen-Ju.Chen@nrc.gov
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Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Rulemaking Procedure

This direct final rule is limited to the
changes contained in Amendment No.
14 to Certificate of Compliance No. 1014
and does not include other aspects of
the Holtec International HI-STORM 100
Multipurpose Canister Cask System (HI-
STORM 100 Cask System) design. The
NRC is using the direct final rule
procedure to issue this amendment
because it represents a limited and
routine change to an existing certificate
of compliance that is expected to be
noncontroversial. Adequate protection
of public health and safety continues to
be ensured. The amendment to the rule
will become effective on December 17,
2019. However, if the NRC receives
significant adverse comments on this
direct final rule by November 4, 2019,
then the NRC will publish a document
that withdraws this action and will
subsequently address the comments
received in a final rule as a response to
the companion proposed rule published
in the Proposed Rules section of this
issue of the Federal Register. Absent
significant modifications to the
proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC to
reevaluate (or reconsider) its position or
conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC to
make a change (other than editorial) to

the rule, certificate of compliance, or
technical specifications.

For detailed instructions on filing
comments, please see the companion
proposed rule published in the
Proposed Rules section of this issue of
the Federal Register.

III. Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended,
requires that “[t]he Secretary [of the
Department of Energy] shall establish a
demonstration program, in cooperation
with the private sector, for the dry
storage of spent nuclear fuel at civilian
nuclear power reactor sites, with the
objective of establishing one or more
technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
Nuclear Waste Policy Act states, in part,
that “[the Commission] shall, by rule,
establish procedures for the licensing of
any technology approved by the
Commission under section 219(a) [sic:
218(a)] for use at the site of any civilian
nuclear power reactor.”

To implement this mandate, the
Commission approved dry storage of
spent nuclear fuel in NRC-approved
casks under a general license by
publishing a final rule which added a
new subpart K in part 72 of title 10 of
the Code of Federal Regulations (10
CFR) entitled “General License for
Storage of Spent Fuel at Power Reactor
Sites” (55 FR 29181; July 18, 1990). This
rule also established a new subpart L in
10 CFR part 72 entitled “Approval of
Spent Fuel Storage Casks,” which
contains procedures and criteria for
obtaining NRC approval of spent fuel
storage cask designs. The NRC
subsequently issued a final rule on May
1, 2000, that approved the HI-STORM
100 Cask System design and added it to
the list of NRC-approved cask designs in
10 CFR 72.214 as Certificate of
Compliance No. 1014 (65 FR 25241).

IV. Discussion of Changes

On October 31, 2018, as
supplemented on November 6, 2018,
February 28, 2019, April 5, 2019, April
23, 2019, May 13, 2019, and August 8,
2019, Holtec International submitted a
request to amend Certificate of
Compliance No. 1014 for the HI-
STORM 100 Cask System. Amendment
No. 14 revises the technical
specifications to: (1) Add three new
regionalized Quarter Symmetric Heat
Load loading patterns for the
multipurpose canister (MPC)-68M; (2)

reduce the minimum cooling time to 1
year for all fuel types for storage in the
MPC-68M; (3) use a damaged fuel
isolator for damaged fuel stored in the
MPC-68M; and (4) modify the
description of the vents in the overpack
in the certificate of compliance and
remove the word “four” from Section
1.b describing the air inlet and outlet
vents. Amendment No. 14 also makes
other administrative changes to the
technical specifications. The revised
certificate of compliance and technical
specifications are identified and
evaluated in the preliminary safety
evaluation report.

As documented in that preliminary
safety evaluation report, the NRC
performed a safety evaluation of the
proposed certificate of compliance
amendment request. There are no
significant changes to cask design
requirements in the proposed
amendment.

Considering the specific design
requirements for each accident
condition, the design of the cask would
prevent loss of containment, shielding,
and criticality control in the event of an
accident. The amendment does not
reflect a significant change in design or
fabrication of the cask. In addition, any
resulting occupational exposure or
offsite dose rates from the
implementation of Amendment No. 14
would remain well within the limits
specified by 10 CFR part 20, “Standards
for Protection Against Radiation.” There
will be no significant change in the
types or amounts of any effluent
released, no significant increase in the
individual or cumulative radiation
exposure, and no significant increase in
the potential for, or consequences from,
radiological accidents.

The amended Holtec International
HI-STORM 100 Cask System design,
when used under the conditions
specified in the certificate of
compliance, technical specifications,
and the NRC’s regulations, will meet the
requirements of 10 CFR part 72;
therefore, adequate protection of public
health and safety will continue to be
ensured. When this direct final rule
becomes effective, persons who hold a
general license under § 72.210 may,
consistent with the license conditions
under § 72.212, load spent nuclear fuel
into those HI-STORM 100 Cask System
casks that meet the criteria of
Amendment No. 14 to Certificate of
Compliance No. 1014.

V. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995 (Pub. L.
104-113) requires that Federal agencies
use technical standards that are



Federal Register/Vol. 84, No. 192/ Thursday, October 3, 2019/Rules and Regulations

52749

developed or adopted by voluntary
consensus standards bodies unless the
use of such a standard is inconsistent
with applicable law or otherwise
impractical. In this direct final rule, the
NRC will revise the Holtec International
HI-STORM 100 Cask System design
listed in § 72.214. This action does not
constitute the establishment of a
standard that contains generally
applicable requirements.

VI. Agreement State Compatibility

Under the “Policy Statement on
Adequacy and Compatibility of
Agreement State Programs’’ approved by
the Commission on June 30, 1997, and
published in the Federal Register on
September 3, 1997 (62 FR 46517), this
rule is classified as Compatibility
Category “NRC.” Compatibility is not
required for Category “NRC”
regulations. The NRC program elements
in this category are those that relate
directly to areas of regulation reserved
to the NRC by the Atomic Energy Act of
1954, as amended, or the provisions of
10 CFR chapter I. Although an
Agreement State may not adopt program
elements reserved to the NRC, and the
Category “NRC” does not confer
regulatory authority on the State, the
State may wish to inform its licensees
of certain requirements by means
consistent with the particular State’s
administrative procedure laws.

VII. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31885).

VIII. Environmental Assessment and
Finding of No Significant Impact

Under the National Environmental
Policy Act of 1969, as amended, and the
NRC'’s regulations in subpart A of 10
CFR part 51, “Environmental Protection
Regulations for Domestic Licensing and
Related Regulatory Functions,” the NRC
has determined that this direct final
rule, if adopted, would not be a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required. The NRC has
made a finding of no significant impact
on the basis of this environmental
assessment.

A. The Action

The action is to amend § 72.214 to
revise the Holtec International HI-

STORM 100 Cask System listing within
the “List of approved spent fuel storage
casks” to include Amendment No. 14 to
Certificate of Compliance No. 1014.

B. The Need for the Action

This direct final rule amends the
certificate of compliance for the Holtec
International HI-STORM 100 Cask
System design within the list of
approved spent fuel storage casks that
power reactor licensees can use to store
spent fuel at reactor sites under a
general license. Specifically,
Amendment No. 14 updates the
certificate of compliance to: (1) Add
three new regionalized Quarter
Symmetric Heat Load loading patterns
for the MPC—-68M; (2) reduce the
minimum cooling time to 1 year for all
fuel types for storage in the MPC-68M;
(3) use a damaged fuel isolator for
damaged fuel stored in the MPC-68M;
and (4) modify the description of the
vents in the overpack in the certificate
of compliance and remove the word
“four” from Section 1.b describing the
air inlet and outlet vents. Amendment
No. 14 also makes other administrative
changes to the technical specifications.

C. Environmental Impacts of the Action

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of
spent fuel under a general license in
cask designs approved by the NRC. The
potential environmental impact of using
NRC-approved storage casks was
initially analyzed in the environmental
assessment for the 1990 final rule. The
environmental assessment for this
Amendment No. 14 tiers off of the
environmental assessment for the July
18, 1990 final rule. Tiering on past
environmental assessments is a standard
process under the National
Environmental Policy Act of 1969, as
amended.

Holtec International HI-STORM 100
Cask Systems are designed to mitigate
the effects of design basis accidents that
could occur during storage. Design basis
accidents account for human-induced
events and the most severe natural
phenomena reported for the site and
surrounding area. Postulated accidents
analyzed for an independent spent fuel
storage installation, the type of facility
at which a holder of a power reactor
operating license would store spent fuel
in casks in accordance with 10 CFR part
72, include tornado winds and tornado-
generated missiles, a design basis
earthquake, a design basis flood, an
accidental cask drop, lightning effects,
fire, explosions, and other incidents.

Considering the specific design
requirements for each accident

condition, the design of the cask would
prevent loss of confinement, shielding,
and criticality control in the event of an
accident. If there is no loss of
confinement, shielding, or criticality
control, the environmental impacts
resulting from an accident would be
insignificant. This amendment does not
reflect a significant change in design or
fabrication of the cask. Because there are
no significant design or process
changes, any resulting occupational
exposure or offsite dose rates from the
implementation of Amendment No. 14
would remain well within 10 CFR part
20 limits. Therefore, the proposed
certificate of compliance changes will
not result in any radiological or non-
radiological environmental impacts that
significantly differ from the
environmental impacts evaluated in the
environmental assessment supporting
the July 18, 1990, final rule. There will
be no significant change in the types or
significant revisions in the amounts of
any effluent released, no significant
increase in the individual or cumulative
radiation exposures, and no significant
increase in the potential for, or
consequences of, radiological accidents.

The NRC documented its safety
findings in a preliminary safety
evaluation report.

D. Alternative to the Action

The alternative to this action is to
deny approval of Amendment No. 14
and not issue the direct final rule.
Consequently, any 10 CFR part 72
general licensee that seeks to load spent
nuclear fuel into the Holtec
International HI-STORM 100 Cask
System in accordance with the changes
described in proposed Amendment No.
14 would have to request an exemption
from the requirements of §§ 72.212 and
72.214. Under this alternative,
interested licensees would have to
prepare, and the NRC would have to
review, a separate exemption request,
thereby increasing the administrative
burden upon the NRC and the costs to
each licensee. The environmental
impacts would be the same as the
proposed action.

E. Alternative Use of Resources

Approval of Amendment No. 14 to
Certificate of Compliance No. 1014
would result in no irreversible
commitment of resources.

F. Agencies and Persons Contacted

No agencies or persons outside the
NRC were contacted in connection with
the preparation of this environmental
assessment.
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G. Finding of No Significant Impact

The environmental impacts of the
action have been reviewed under the
requirements in the National
Environmental Policy Act of 1969, as
amended, and the NRC’s regulations in
subpart A of 10 CFR part 51. Based on
the foregoing environmental assessment,
the NRC concludes that this direct final
rule entitled ““List of Approved Spent
Fuel Storage Casks: Holtec International
HI-STORM 100 Multipurpose Canister
Cask System, Certificate of Compliance
No. 1014, Amendment No. 14,” will not
have a significant effect on the human
environment. Therefore, the NRC has
determined that an environmental
impact statement is not necessary for
this direct final rule.

IX. Paperwork Reduction Act
Statement

This direct final rule does not contain
any new or amended collections of
information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing collections of
information were approved by the
Office of Management and Budget,
approval number 3150-0132.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid Office of
Management and Budget control
number.

X. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 605(b)), the NRC
certifies that this direct final rule will
not, if issued, have a significant
economic impact on a substantial
number of small entities. This direct
final rule affects only nuclear power
plant licensees and Holtec International.
These entities do not fall within the
scope of the definition of small entities
set forth in the Regulatory Flexibility
Act or the size standards established by
the NRC (§ 2.810).

XI. Regulatory Analysis

On July 18, 1990 (55 FR 29181), the
NRC issued an amendment to 10 CFR
part 72 to provide for the storage of

spent nuclear fuel under a general
license in cask designs approved by the
NRC. Any nuclear power reactor
licensee can use NRC-approved cask
designs to store spent nuclear fuel if it
notifies the NRC in advance, the spent
fuel is stored under the conditions
specified in the cask’s certificate of
compliance, and the conditions of the
general license are met. A list of NRC-
approved cask designs is contained in
§72.214. On May 1, 2000 (65 FR 25241),
the NRC issued an amendment to 10
CFR part 72 that approved the HI-
STORM 100 Cask System design by
adding it to the list of NRC-approved
cask designs in § 72.214.

On October 31, 2018, and as
supplemented on November 6, 2018,
February 28, 2019, April 5, 2019, April
23, 2019, May 13, 2019, and August 8,
2019, Holtec International submitted an
application to amend the Holtec
International HI-STORM 100
Multipurpose Canister Cask System as
described in Section IV, “Discussion of
Changes,” of this document.

The alternative to this action is to
withhold approval of Amendment No.
14 and to require any 10 CFR part 72
general licensee seeking to load spent
nuclear fuel into the Holtec
International HI-STORM 100 Cask
System under the changes described in
Amendment No. 14 to request an
exemption from the requirements of
§§72.212 and 72.214. Under this
alternative, each interested 10 CFR part
72 licensee would have to prepare, and
the NRC would have to review, a
separate exemption request, thereby
increasing the administrative burden
upon the NRC and the costs to each
licensee.

Approval of this direct final rule is
consistent with previous NRC actions.
Further, as documented in the
preliminary safety evaluation report and
environmental assessment, this direct
final rule will have no adverse effect on
public health and safety or the
environment. This direct final rule has
no significant identifiable impact or
benefit on other Government agencies.
Based on this regulatory analysis, the
NRC concludes that the requirements of
this direct final rule are commensurate
with the NRC’s responsibilities for
public health and safety and the
common defense and security. No other

available alternative is believed to be as
satisfactory, and therefore, this action is
recommended.

XII. Backfitting and Issue Finality

The NRC has determined that the
backfit rule (§ 72.62) does not apply to
this direct final rule. Therefore, a backfit
analysis is not required. This direct final
rule revises Certificate of Compliance
No. 1014 for the Holtec International
HI-STORM 100 Cask System, as
currently listed in § 72.214. The
amendment consists of the changes in
Amendment No. 14 previously
described, as set forth in the revised
certificate of compliance and technical
specifications.

Amendment No. 14 to Certificate of
Compliance No. 1014 for the Holtec
International HI-STORM 100 Cask
System was initiated by Holtec
International and was not submitted in
response to new NRC requirements, or
an NRC request for amendment.
Amendment No. 14 applies only to new
casks fabricated and used under
Amendment No. 14. These changes do
not affect existing users of the Holtec
International HI-STORM 100 Cask
System, and previous amendments
continue to be effective for existing
users. While current certificate of
compliance users may comply with the
new requirements in Amendment No.
14, this would be a voluntary decision
on the part of current users.

For these reasons, Amendment No. 14
to Certificate of Compliance No. 1014
does not constitute backfitting under
§72.62 or §50.109(a)(1), or otherwise
represent an inconsistency with the
issue finality provisions applicable to
combined licenses in 10 CFR part 52.
Accordingly, the NRC staff has not
prepared a backfit analysis for this
rulemaking.

XIII. Congressional Review Act

This direct final rule is not a rule as
defined in the Congressional Review
Act.

XIV. Availability of Documents

The documents identified in the
following table are available to
interested persons through the following
methods.

Document

ADAMS
accession No.

Letter from Holtec International Transmitting Request for Amendment No. 14 to Certificate of Compliance No. 1014, October

31, 2018.

Attachment 1: Summary of Request for Amendment No. 14 to Certificate of Compliance No. 1014, October 31, 2018 ..............
Attachment 2: Proposed Amendment No. 14 to Certificate of Compliance No. 1014, October 31, 2018
Attachment 3: Proposed Amendment No. 14 to Certificate of Compliance No. 1014, Appendix A, October 31, 2018 ....
Attachment 4: Proposed Amendment No. 14 to Certificate of Compliance No. 1014, Appendix B, October 31, 2018

ML18331A052

ML18331A043
ML18331A046
ML18331A047
ML18331A048
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ADAMS
Document accession No.
Attachment 5: Final Safety Analysis Report Proposed Changes, October 31, 2018 ........cccooeiniviieens ML18331A049
Letter from Holtec International Transmitting Supplement to Amendment Request, November 6, 2018 ML18324A577
Letter from Holtec International Transmitting Responses to NRC’s 1st Round of Requests for Additional Information for | ML19065A053
Amendment No. 14, February 28, 2019.
Attachment 2: Requests for Additional Information, Combined Responses, Non-Proprietary, February 28, 2019 .... ML19065A027
Attachment 3: Final Safety Analysis Report Proposed Changes, Non-Proprietary, February 28, 2019 ............... ML19065A029
Attachment 4: Summary of Proposed Changes, Non-Proprietary, February 28, 2019 .........ccccovevrviens ML19065A030
Letter from Holtec International Transmitting Responses to Clarification Questions, April 5, 2019 ... ML19101A339
Attachment 1: Responses to Clarification Questions, April 5, 2019 .......ccceceeieeennen. ML19101A337
Attachment 2: Final Safety Analysis Report (Proposed Revision 16B), April 5, 2019 .........ccccenenene ML19114A289
Letter from Holtec International, Submittal of Responses to Clarification Questions, April 23, 2019 .. ML19121A280
Final Safety Analysis Report (Proposed Revision 16B), Chapter 2, Changed Pages, April 5, 2019 ............ ML19121A279
Letter from Holtec International, Submittal of Responses to Clarification Questions, dated May 13, 2019 ..... ... | ML19140A278
Final Safety Analysis Report (Proposed Revision 16B), Chapter 2, Changed Pages, May 13, 2019 .......ccccceiiririinenieneneniens ML19140A277
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Certificate of Compliance for Spent Fuel Storage Casks .... | ML19120A058
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Technical Specifications, Appendix A .........ccccoceriirerienene ML19120A059
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Technical Specifications, Appendix B ....... ML19120A061
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Technical Specifications, Appendix A-100U .... ML19120A062
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Technical Specifications, Appendix B-100U .... ML19120A063
Certificate of Compliance No. 1014 Amendment No. 14, Preliminary Safety Evaluation Report ..........ccccoovrieninieininenicnencee ML19120A064
Email from J. Tomlinson, Holtec, regarding administrative change to HI-Storm 100 Amendment 14 CoC, Appendix B, August | ML19224A393
8, 2019.

The NRC may post materials related
to this document, including public
comments, on the Federal Rulemaking
website at https://www.regulations.gov
under Docket ID NRC-2019-0160. The
Federal Rulemaking website allows you
to receive alerts when changes or
additions occur in a docket folder. To
subscribe: (1) Navigate to the docket
folder (NRC-2019-0160); (2) click the
“Sign up for Email Alerts” link; and (3)
enter your email address and select how
frequently you would like to receive
emails (daily, weekly, or monthly).

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Hazardous waste, Indians,
Intergovernmental relations, Nuclear
energy, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; the Nuclear Waste Policy
Act of 1982, as amended; and 5 U.S.C.
552 and 553, the NRC is adopting the
following amendments to 10 CFR part
72:

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE, AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 1. The authority citation for part 72
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 51, 53, 57, 62, 63, 65, 69, 81, 161, 182,
183, 184, 186, 187, 189, 223, 234, 274 (42
U.S.C. 2071, 2073, 2077, 2092, 2093, 2095,
2099, 2111, 2201, 2210e, 2232, 2233, 2234,
2236, 2237, 2238, 2273, 2282, 2021); Energy
Reorganization Act of 1974, secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
National Environmental Policy Act of 1969
(42 U.S.C. 4332); Nuclear Waste Policy Act
of 1982, secs. 117(a), 132, 133, 134, 135, 137,
141, 145(g), 148, 218(a) (42 U.S.C. 10137(a),
10152, 10153, 10154, 10155, 10157, 10161,
10165(g), 10168, 10198(a)); 44 U.S.C. 3504
note.

m 2.In §72.214, Certificate of
Compliance No. 1014 is revised to read
as follows:

§72.214 List of approved spent fuel
storage casks.
* * * * *

Certificate Number: 1014.

Initial Certificate Effective Date: May
31, 2000.

Amendment Number 1 Effective Date:

July 15, 2002.

Amendment Number 2 Effective Date:

June 7, 2005.

Amendment Number 3 Effective Date:

May 29, 2007.

Amendment Number 4 Effective Date:

January 8, 2008.

Amendment Number 5 Effective Date:

July 14, 2008.

Amendment Number 6 Effective Date:

August 17, 2009.

Amendment Number 7 Effective Date:

December 28, 2009.

Amendment Number 8 Effective Date:

May 2, 2012, as corrected on November
16, 2012 (ADAMS Accession No.
ML12213A170); superseded by
Amendment 8, Revision 1

Effective Date: February 16, 2016.

Amendment Number 8, Revision 1
Effective Date: February 16, 2016.

Amendment Number 9 Effective Date:
March 11, 2014, superseded by
Amendment Number 9, Revision 1, on
March 21, 2016.

Amendment Number 9, Revision 1,
Effective Date: March 21, 2016, as
corrected (ADAMS Accession No.
ML17236A451).

Amendment Number 10 Effective
Date: May 31, 2016, as corrected
(ADAMS Accession No. ML17236A452).

Amendment Number 11 Effective
Date: February 25, 2019.

Amendment Number 12 Effective
Date: February 25, 2019, as corrected
(ADAMS Accession No. ML19109A111).

Amendment Number 13 Effective
Date: May 13, 2019, as corrected
(ADAMS Accession No. MLL19109A122).

Amendment Number 14 Effective
Date: December 17, 2019

Safety Analysis Report (SAR)
Submitted by: Holtec International.

SAR Title: Final Safety Analysis
Report for the HI-STORM 100 Cask
System.

Docket Number: 72—-1014.

Certificate Expiration Date: May 31,
2020.

Model Number: HI-STORM 100.

* * * * *

Dated at Rockville, Maryland, this 17th day
of September, 2019.

For the Nuclear Regulatory Commission.
Daniel H. Dorman,
Acting Executive Director for Operations.
[FR Doc. 201921209 Filed 10-2-19; 8:45 am]
BILLING CODE 7590-01-P
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FEDERAL RESERVE SYSTEM

12 CFR Part 201

[Docket No. R—-1674]

RIN 7100-AF 57

Regulation A: Extensions of Credit by
Federal Reserve Banks

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (“Board”) has
adopted final amendments to its
Regulation A to reflect the Board’s
approval of a decrease in the rate for
primary credit at each Federal Reserve
Bank. The secondary credit rate at each
Reserve Bank automatically decreased
by formula as a result of the Board’s
primary credit rate action.

DATES:

Effective date: The amendments to
part 201 (Regulation A) are effective
October 3, 2019.

Applicability date: The rate changes
for primary and secondary credit were
applicable on September 19, 2019.

FOR FURTHER INFORMATION CONTACT:
Sophia H. Allison, Senior Special
Counsel (202—-452-3565), Legal
Division, or Lyle Kumasaka, Lead
Financial Institution & Policy Analyst
(202—452-2382), or Laura Lipscomb,
Assistant Director (202—912-7964),
Division of Monetary Affairs; for users
of Telecommunications Device for the
Deaf (TDD) only, contact 202—263-4869;
Board of Governors of the Federal
Reserve System, 20th and C Streets NW,
Washington, DC 20551.

SUPPLEMENTARY INFORMATION: The
Federal Reserve Banks make primary
and secondary credit available to
depository institutions as a backup
source of funding on a short-term basis,
usually overnight. The primary and
secondary credit rates are the interest
rates that the twelve Federal Reserve
Banks charge for extensions of credit
under these programs. In accordance
with the Federal Reserve Act, the
primary and secondary credit rates are
established by the boards of directors of
the Federal Reserve Banks, subject to
the review and determination of the
Board.

On September 18, 2019, the Board
voted to approve a V4 percentage point
decrease in the primary credit rate in
effect at each of the twelve Federal
Reserve Banks, thereby decreasing from
2.75 percent to 2.50 percent the rate that
each Reserve Bank charges for
extensions of primary credit. In
addition, the Board had previously

approved the renewal of the secondary
credit rate formula, the primary credit
rate plus 50 basis points. Under the
formula, the secondary credit rate in
effect at each of the twelve Federal
Reserve Banks decreased by 4
percentage point as a result of the
Board’s primary credit rate action,
thereby decreasing from 3.25 percent to
3.00 percent the rate that each Reserve
Bank charges for extensions of
secondary credit. The amendments to
Regulation A reflect these rate changes.

The %/ percentage point decrease in
the primary credit rate was associated
with a decrease in the target range for
the federal funds rate (from a target
range of 2 to 274 percent to a target
range of 1% to 2 percent) announced by
the Federal Open Market Committee on
September 18, 2019, as described in the
Board’s amendment of its Regulation D
published elsewhere in today’s Federal
Register.

Administrative Procedure Act

In general, the Administrative
Procedure Act (“APA”)1 imposes three
principal requirements when an agency
promulgates legislative rules (rules
made pursuant to Congressionally-
delegated authority): (1) Publication
with adequate notice of a proposed rule;
(2) followed by a meaningful
opportunity for the public to comment
on the rule’s content; and (3)
publication of the final rule not less
than 30 days before its effective date.
The APA provides that notice and
comment procedures do not apply if the
agency for good cause finds them to be
‘“‘unnecessary, impracticable, or contrary
to the public interest.”” 2 Section 553(d)
of the APA also provides that
publication at least 30 days prior to a
rule’s effective date is not required for
(1) a substantive rule which grants or
recognizes an exemption or relieves a
restriction; (2) interpretive rules and
statements of policy; or (3) a rule for
which the agency finds good cause for
shortened notice and publishes its
reasoning with the rule.? The APA
further provides that the notice, public
comment, and delayed effective date
requirements of 5 U.S.C. 553 do not
apply “to the extent that there is
involved . . . a matter relating to agency
management or personnel or to public
property, loans, grants, benefits, or
contracts.” 4

Regulation A establishes the interest
rates that the twelve Reserve Banks
charge for extensions of primary credit

15 U.S.C. 551 et seq.

25 U.S.C. 553(b)(3)(A).

35 U.S.C. 553(d).

45 U.S.C. 553(a)(2) (emphasis added).

and secondary credit. The Board has
determined that the notice, public
comment, and delayed effective date
requirements of the APA do not apply
to these final amendments to Regulation
A. The amendments involve a matter
relating to loans and are therefore
exempt under the terms of the APA.
Furthermore, because delay would
undermine the Board’s action in
responding to economic data and
conditions, the Board has determined
that “good cause” exists within the
meaning of the APA to dispense with
the notice, public comment, and
delayed effective date procedures of the
APA with respect to the final
amendments to Regulation A.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act
(“RFA”) does not apply to a rulemaking
where a general notice of proposed
rulemaking is not required.5 As noted
previously, a general notice of proposed
rulemaking is not required if the final
rule involves a matter relating to loans.
Furthermore, the Board has determined
that it is unnecessary and contrary to
the public interest to publish a general
notice of proposed rulemaking for this
final rule. Accordingly, the RFA’s
requirements relating to an initial and
final regulatory flexibility analysis do
not apply.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (“PRA”) of 1995,6 the
Board reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. The
final rule contains no requirements
subject to the PRA.

12 CFR Chapter II
List of Subjects in 12 CFR Part 201

Banks, Banking, Federal Reserve
System, Reporting and recordkeeping.

Authority and Issuance

For the reasons set forth in the
preamble, the Board is amending 12
CFR chapter II to read as follows:

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

m 1. The authority citation for part 201
continues to read as follows:

Authority: 12 U.S.C. 248(i)-(j), 343 et seq.,
347a, 347b, 347c, 348 et seq., 357, 374, 374a,
and 461.

55 U.S.C. 603, 604.

644 U.S.C. 3506; see 5 CFR part 1320, appendix
Al
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m 2.In § 201.51, paragraphs (a) and (b)
are revised to read as follows:

§201.51 Interest rates applicable to credit
extended by a Federal Reserve Bank.3

(a) Primary credit. The interest rate at
each Federal Reserve Bank for primary
credit provided to depository
institutions under § 201.4(a) is 2.50
percent.

(b) Secondary credit. The interest rate
at each Federal Reserve Bank for
secondary credit provided to depository
institutions under § 201.4(b) is 3.00
percent.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, September 25, 2019.

Ann Misback,

Secretary of the Board.

[FR Doc. 2019-21344 Filed 10-2-19; 8:45 am|]
BILLING CODE 6210-02-P

FEDERAL RESERVE SYSTEM
12 CFR Part 204

[Docket No. R—-1675]

RIN 7100-AF 58

Regulation D: Reserve Requirements
of Depository Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (‘“Board”) is
amending Regulation D (Reserve
Requirements of Depository Institutions)
to revise the rate of interest paid on
balances maintained to satisfy reserve
balance requirements (“IORR”) and the
rate of interest paid on excess balances
(“IOER”) maintained at Federal Reserve
Banks by or on behalf of eligible
institutions. The final amendments
specify that IORR is 1.80 percent and
IOER is 1.80 percent, a 0.30 percentage
point decrease from their prior levels.
The amendments are intended to
enhance the role of such rates of interest
in moving the Federal funds rate into
the target range established by the
Federal Open Market Committee
(“FOMC” or “Committee”).

DATES:

Effective date: The amendments to
part 204 (Regulation D) are effective
October 3, 2019.

3The primary, secondary, and seasonal credit
rates described in this section apply to both
advances and discounts made under the primary,
secondary, and seasonal credit programs,
respectively.

Applicability date: The IORR and
IOER rate changes were applicable on
September 19, 2019.

FOR FURTHER INFORMATION CONTACT:
Sophia H. Allison, Senior Special
Counsel (202—-452-3565), Legal
Division, or Francis Martinez, Senior
Financial Institution & Policy Analyst
(202—245-4217), or Laura Lipscomb,
Assistant Director (202—-912-7964),
Division of Monetary Affairs; for users
of Telecommunications Device for the
Deaf (TDD) only, contact 202—263—4869;
Board of Governors of the Federal
Reserve System, 20th and C Streets NW,
Washington, DC 20551.

SUPPLEMENTARY INFORMATION:

I. Statutory and Regulatory Background

For monetary policy purposes, section
19 of the Federal Reserve Act (“the
Act”) imposes reserve requirements on
certain types of deposits and other
liabilities of depository institutions.?
Regulation D, which implements section
19 of the Act, requires that a depository
institution meet reserve requirements by
holding cash in its vault, or if vault cash
is insufficient, by maintaining a balance
in an account at a Federal Reserve Bank
(“Reserve Bank’’).2 Section 19 also
provides that balances maintained by or
on behalf of certain institutions in an
account at a Reserve Bank may receive
earnings to be paid by the Reserve Bank
at least once each quarter, at a rate or
rates not to exceed the general level of
short-term interest rates.3 Institutions
that are eligible to receive earnings on
their balances held at Reserve Banks
(“eligible institutions”) include
depository institutions and certain other
institutions.# Section 19 also provides
that the Board may prescribe regulations
concerning the payment of earnings on
balances at a Reserve Bank.5 Prior to
these amendments, Regulation D
specified a rate of 2.10 percent for both
IORR and IOER.6

II. Amendments to IORR and IOER

The Board is amending § 204.10(b)(5)
of Regulation D to specify that IORR is
1.80 percent and IOER is 1.80 percent.
This 0.30 percentage point decrease in
each rate was associated with a decrease
in the target range for the federal funds
rate, from a target range of 2 to 2V
percent to a target range of 134 to 2
percent, announced by the FOMC on
September 18, 2019, with an effective

112 U.S.C. 461(b).

212 CFR 204.5(a)(1).

312 U.S.C. 461(b)(1)(A) & (b)(12)(A).

4See 12 U.S.C. 461(b)(1)(A) & (b)(12)(C); see also
12 CFR 204.2(y).

5See 12 U.S.C. 461(b)(12)(B).

6See 12 CFR 204.10(b)(5).

date of September 19, 2019. The
FOMC’s press release on the same day
as the announcement noted that:

Information received since the Federal
Open Market Committee met in July
indicates that the labor market remains
strong and that economic activity has been
rising at a moderate rate. Job gains have been
solid, on average, in recent months, and the
unemployment rate has remained low.
Although household spending has been
rising at a strong pace, business fixed
investment and exports have weakened. On
a 12-month basis, overall inflation and
inflation for items other than food and energy
are running below 2 percent. Market-based
measures of inflation compensation remain
low; survey-based measures of longer-term
inflation expectations are little changed.

Consistent with its statutory mandate, the
Committee seeks to foster maximum
employment and price stability. In light of
the implications of global developments for
the economic outlook as well as muted
inflation pressures, the Committee decided to
lower the target range for the federal funds
rate to 1% to 2 percent. This action supports
the Committee’s view that sustained
expansion of economic activity, strong labor
market conditions, and inflation near the
Committee’s symmetric 2 percent objective
are the most likely outcomes, but
uncertainties about this outlook remain. As
the Committee contemplates the future path
of the target range for the federal funds rate,
it will continue to monitor the implications
of incoming information for the economic
outlook and will act as appropriate to sustain
the expansion, with a strong labor market
and inflation near its symmetric 2 percent
objective.

A Federal Reserve Implementation
note released simultaneously with the
announcement stated:

The Board of Governors of the Federal
Reserve System voted unanimously to lower
the interest rate paid on required and excess
reserve balances to 1.80 percent, effective
September 19, 2019. Setting the interest rate
paid on required and excess reserve balances
20 basis points below the top of the target
range for the federal funds rate is intended
to foster trading in the federal funds market
at rates well within the FOMC'’s target range.

As a result, the Board is amending
§204.10(b)(5) of Regulation D to change
IORR to 1.80 percent and IOER to 1.80
percent.

II1. Administrative Procedure Act

In general, the Administrative
Procedure Act (“APA”)7 imposes three
principal requirements when an agency
promulgates legislative rules (rules
made pursuant to Congressionally-
delegated authority): (1) Publication
with adequate notice of a proposed rule;
(2) followed by a meaningful
opportunity for the public to comment
on the rule’s content; and (3)

75 U.S.C. 551 et seq.
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publication of the final rule not less
than 30 days before its effective date.

The APA provides that notice and
comment procedures do not apply if the
agency for good cause finds them to be
“unnecessary, impracticable, or contrary
to the public interest.” 8 Section 553(d)
of the APA also provides that
publication at least 30 days prior to a
rule’s effective date is not required for
(1) a substantive rule which grants or
recognizes an exemption or relieves a
restriction; (2) interpretive rules and
statements of policy; or (3) a rule for
which the agency finds good cause for
shortened notice and publishes its
reasoning with the rule.?

The Board has determined that good
cause exists for finding that the notice,
public comment, and delayed effective
date provisions of the APA are
unnecessary, impracticable, or contrary
to the public interest with respect to
these final amendments to Regulation D.
The rate changes for IORR and IOER
that are reflected in the final
amendments to Regulation D were made
with a view towards accommodating
commerce and business and with regard
to their bearing upon the general credit
situation of the country.

Notice and public comment would
prevent the Board’s action from being
effective as promptly as necessary in the
public interest and would not otherwise
serve any useful purpose. Notice, public
comment, and a delayed effective date
would create uncertainty about the
finality and effectiveness of the Board’s
action and undermine the effectiveness
of that action.

Accordingly, the Board has
determined that good cause exists to
dispense with the notice, public
comment, and delayed effective date
procedures of the APA with respect to
these final amendments to Regulation D.

IV. Regulatory Flexibility Analysis

The Regulatory Flexibility Act
(“RFA”) does not apply to a rulemaking
where a general notice of proposed
rulemaking is not required.1° As noted
previously, the Board has determined
that it is unnecessary and contrary to
the public interest to publish a general
notice of proposed rulemaking for this
final rule. Accordingly, the RFA’s
requirements relating to an initial and
final regulatory flexibility analysis do
not apply.

85 U.S.C. 553(b)(3)(A).
95 U.S.C. 553(d).
105 U.S.C. 603, 604.

V. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (“PRA”) of 1995,11 the
Board reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. The
final rule contains no requirements
subject to the PRA.

List of Subjects in 12 CFR Part 204
Banks, Banking, Reporting and
recordkeeping requirements.
For the reasons set forth in the

preamble, the Board amends 12 CFR
part 204 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

m 1. The authority citation for part 204

continues to read as follows:
Authority: 12 U.S.C. 248(a), 248(c), 461,

601, 611, and 3105.

m 2. Section 204.10 is amended by

revising paragraph (b)(5) to read as

follows:

§204.10 Payment of interest on balances.
* * * * *

(b) EE
(5) The rates for IORR and IOER are:

TABLE 1 TO PARAGRAPH (b)(5)

Rate
(percent)
IORR ..o 1.80
IOER ..ottt 1.80
* * * * *

By order of the Board of Governors of the
Federal Reserve System, September 25, 2019.

Ann Misback,

Secretary of the Board.

[FR Doc. 2019-21346 Filed 10—2—19; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0711; Product
Identifier 2019—-NM-167-AD; Amendment
39-19755; AD 2019-20-02]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

1144 U.S.C. 3506; see 5 CFR part 1320, appendix

Al

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 737-600, —700,
—700C, —800, —900, and —900ER series
airplanes. This AD requires repetitive
inspections for cracking of the left and
right hand side outboard chords of
frame fittings and failsafe straps at a
certain station, and repair if any
cracking is found. This AD was
prompted by reports of cracking
discovered in this area. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective October 3,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 3, 2019.

The FAA must receive comments on
this AD by November 18, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; telephone
562-797—1717; internet https://
www.myboeingfleet.com. You may view
this service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2019-
0711.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0711; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,


https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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the regulatory evaluation, any
comments received, and other
information. The street address for
Docket Operations (phone: 800—-647—
5527) is listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Rutar, Aerospace Engineer, Airframe
Section, FAA, Seattle ACO Branch, 2200
South 216th St., Des Moines, WA 98198;
phone and fax: 206-231-3529; email:
Greg.Rutar@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

In September 2019, the FAA received
reports of cracking discovered in the left
and right hand side outboard chords of
the station (STA) 663.75 frame fittings
and failsafe straps adjacent to the
stringer S—18A straps on multiple
Boeing Model 737-800 airplanes during
a passenger-to-freighter conversion. The
affected airplanes had accumulated
between 35,578 and 37,329 total flight
cycles. Cracking in the STA 663.75
frame fitting outboard chords and
failsafe straps adjacent to the stringer S—
18A straps, if not addressed, could
result in failure of a Principal Structural
Element (PSE) to sustain limit load. This
condition could adversely affect the
structural integrity of the airplane and
result in loss of control of the airplane.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Multi-
Operator Message MOM-MOM-19—
0536—01B, dated September 30, 2019.
This service information describes
procedures for a detailed inspection for
cracking of the left and right hand side
outboard chords of the STA 663.75
frame fittings and failsafe straps
adjacent to the stringer S—18A straps.
This service information also provides
procedures for reporting inspection
results to Boeing. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

The FAA is issuing this AD because
the agency evaluated all the relevant
information and determined the unsafe

condition described previously is likely
to exist or develop in other products of
the same type design.

AD Requirements

This AD requires repetitive
inspections for cracking of the left and
right hand side outboard chords of the
STA 663.75 frame fittings and failsafe
straps adjacent to the stringer S—-18A
straps. This AD also requires repair of
all cracking using a method approved by
the FAA or The Boeing Company
Organization Designation Authorization
(ODA). This AD also requires sending a
report of all results of the initial
inspection to Boeing.

Interim Action

The FAA considers this AD interim
action. The inspection reports that are
required by this AD will enable the
manufacturer to obtain better insight
into the nature, cause, and extent of the
cracking, and eventually to develop
final action to address the unsafe
condition. Once final action has been
identified, the FAA might consider
further rulemaking.

Justification for Immediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C.) authorizes agencies to dispense
with notice and comment procedures
for rules when the agency, for “good
cause,” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under this
section, an agency, upon finding good
cause, may issue a final rule without
seeking comment prior to the
rulemaking. Similarly, Section 553(d) of
the APA authorizes agencies to make
rules effective in less than thirty days,
upon a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies forgoing notice
and comment prior to adoption of this
rule because cracking in the STA 663.75
frame fitting outboard chords and
failsafe straps adjacent to the stringer S—
18A straps could result in failure of a
PSE to sustain limit load. This condition
could adversely affect the structural
integrity of the airplane and result in

ESTIMATED COSTS

loss of control of the airplane. The
compliance time for the required action
is shorter than the time necessary for the
public to comment and for publication
of the final rule.

Accordingly, notice and opportunity
for prior public comment are
impracticable and contrary to the public
interest pursuant to 5 U.S.C.
553(b)(3)(B). In addition, for the reasons
stated above, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, the FAA invites you to send
any written data, views, or arguments
about this final rule. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number FAA-2019-0711 and Product
Identifier 2019-NM-167—-AD at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this final rule. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

The FAA will post all comments the
agency receives, without change, to
http://www.regulations.gov, including
any personal information you provide.
The FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
final rule.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without notice
and comment, RFA analysis is not
required.

Costs of Compliance

The FAA estimates that this AD
affects 1,911 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

Action Labor cost Parts cost Cost per product Cost on U.S. operators
Inspection .............. 1 work-hour x $85 per hour = $85 per inspection $0 | $85 per inspection cycle | $162,435 per inspection
cycle. cycle.
Reporting ............... 1 work-hour x $85 per hour = $85 ........cccccceeernenee. B0 | $85 oo $162,435.
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The FAA has received no definitive
data that would enable the agency to
provide cost estimates for the on-
condition actions specified in this AD.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act, unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120—0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW, Washington,
DC 20591. ATTN: Information
Collection Clearance Officer, AES—200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to

the Director of the System Oversight
Division.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-20-02 The Boeing Company:
Amendment 39-19755; Docket No.
FAA-2019-0711; Product Identifier
2019-NM-167-AD.

(a) Effective Date
This AD is effective October 3, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all The Boeing
Company Model 737-600, —700, —700C,

—800, —900, and —900ER series airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of
cracking discovered in the left and right hand
side outboard chords of the station (STA)
663.75 frame fittings and failsafe straps
adjacent to the stringer S—18A straps. The
FAA is issuing this AD to address cracking
in the STA 663.75 frame fitting outboard

chords and failsafe straps adjacent to the
stringer S—18A straps, which could result in
failure of a Principal Structural Element
(PSE) to sustain limit load. This condition
could adversely affect the structural integrity
of the airplane and result in loss of control
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Action

At the earlier of the times specified in
paragraphs (g)(1) and (2) of this AD: Do a
detailed inspection for cracking of the left
and right hand side outboard chords of the
STA 663.75 frame fittings and failsafe straps
adjacent to the stringer S—18A straps, in
accordance with Boeing Multi-Operator
Message MOM-MOM-19-0536—-01B, dated
September 30, 2019. If any crack is found,
repair before further flight using a method
approved in accordance with the procedures
specified in paragraph (k) of this AD. Repeat
the inspection thereafter at intervals not to
exceed 3,500 flight cycles.

(1) Prior to the accumulation of 30,000
total flight cycles, or within 7 days after the
effective date of this AD, whichever occurs
later.

(2) Prior to the accumulation of 22,600
total flight cycles, or within 1,000 flight
cycles after the effective date of this AD,
whichever occurs later.

(h) Report

At the applicable time specified in
paragraph (h)(1) or (2) of this AD, submit a
report of all findings, positive and negative,
of the initial inspection required by
paragraph (g) of this AD. Submit the report
in accordance with Boeing Multi-Operator
Message MOM-MOM-19-0536—-01B, dated
September 30, 2019.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 3 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 3 days after the effective date of this
AD.

(i) Special Flight Permit

Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the airplane to a location where
the airplane can be repaired if any crack is
found, provided the Manager, Seattle ACO
Branch, FAA, concurs with issuance of the
special flight permit. Send requests for
concurrence by email to 9-ANM-Seattle-ACO-
AMOC-Requests@faa.gov.

(j) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
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reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW, Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (1) of this
AD. Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO Branch, FAA, to make
those findings. To be approved, the repair
method, modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(1) Related Information

For more information about this AD,
contact Greg Rutar, Aerospace Engineer,
Airframe Section, FAA, Seattle ACO Branch,
2200 South 216th St., Des Moines, WA
98198; phone and fax: 206—231-3529; email:
Greg.Rutar@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Multi-Operator Message MOM—
MOM-19-0536-01B, dated September 30,
2019.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797—-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For

information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
September 30, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-21672 Filed 10-2—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0627; Amendment
No. 71-51]

RIN 2120-AA66

Airspace Designations; Incorporation
by Reference Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, administrative
correction.

SUMMARY: This action incorporates
certain airspace designation
amendments into FAA Order 7400.11D,
dated August 8, 2019, and effective
September 15, 2019, for incorporation
by reference.

DATES: Effective date 0901 UTC October
3, 2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 CFR part
51, subject to the annual revision of
FAA Order 7400.11 and publication of
conforming amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at http://
www.faa.gov/airtraffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email:
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Sarah A. Combs, Airspace Policy Group,

Office of Airspace Services, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it makes the
necessary updates for airspace areas
within the National Airspace System.

History

Federal Aviation Administration
Airspace Order 7400.11, Airspace
Designations and Reporting Points,
incorporated by reference in 14 CFR
71.1, is published yearly. Amendments
referred to as “effective date straddling
amendments” were published under
Order 7400.11C (dated August 13, 2018,
and effective September 15, 2018), but
became effective under Order 7400.11D
(dated August 8, 2019, and effective
September 15, 2019). This action
incorporates these rules into the current
FAA Order 7400.11D.

Accordingly, as this is an
administrative correction to update final
rule amendments into FAA Order
7400.11D, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.
Also, to bring these rules and legal
descriptions current, I find that good
cause exists, under 5 U.S.C. 553(d), for
making this amendment effective in less
than 30 days.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/airtraffic/publications/
http://www.faa.gov/airtraffic/publications/
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
https://www.myboeingfleet.com
mailto:fedreg.legal@nara.gov
mailto:fedreg.legal@nara.gov
mailto:Greg.Rutar@faa.gov
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published yearly and effective on
September 15.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
incorporating certain final rules into the
current FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019, which are depicted
on aeronautical charts.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Corrections

1. For Docket No. FAA-2018-0250;
Airspace Docket No. 17-AGL-3 (84 FR
8414; March 8, 2019)

Correction

a. On page 8414, column 2, line 17,
and line 30, under ADDRESSES, “. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 8414, column 3, line 32,
and line 34, under Availability and
Summary of Documents for
Incorporation by Reference, ““. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D . . .”.

c. On page 8414, column 3, line 28,
under History, “. . .FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 8414, column 3, line 28,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .”is
corrected to read “. . . FAA Order
7400.11D, Airspace Designations and

Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . . .”.

§71.1

m e. On page 8415, column 1, line 40,
under Amendatory Instruction 2, ““. . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread . . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

2. For Docket No. FAA-2019-0035;
Airspace Docket No. 19-ASW-2 (84 FR
20257, May 9, 2019).

Correction

[Corrected]

a. On page 20257, column 2, line 49,
and line 3, under ADDRESSES, *“ . . .
FAA Order 7400.11C. . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 20257, column 3, line 61,
and line 63, under Availability and
Summary of Documents for
Incorporation by Reference, ““. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D. . .”.

¢. On page 20257, column 3, line 47,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected toread ““. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 20257, column 3, line 57,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . . .”.

§71.1

m e. On page 20258, column 2, line 12,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

3. For Docket No. FAA-2019-0107;
Airspace Docket No. 19-ASW—4 (84 FR
22701, May 20, 2019).

[Corrected]

Correction

a. On page 22701, column 1, line 27,
and line 10, under ADDRESSES, “. . .
FAA Order 7400.11C . . .” is corrected

toread “. . . FAA Order 7400.11D

b. On page 22701, column 2, line 42,
and line 44, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read ““. . . FAA Order 7400.11D. . .”.

c. On page 22701, column 2, line 28,
under History, ¢“. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected toread “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 22701, column 2, line 38,
under Availability and Summary of
Documents for Incorporation by
Reference, . . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read . . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1

m e. On page 22701, column 3, line 45,
under Amendatory Instruction 2 . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

4. For Docket No. FAA-2018-0985;
Airspace Docket No. 18—AWP-19 (84 FR
34051, July 17, 2019).

[Corrected]

Correction

a. On page 34051, column 1, line 45,
and column 2, line 3, under ADDRESSES,
“. . .FAA Order 7400.11C. . .” is
corrected to read “. . . FAA Order
7400.11D. . .”.

b. On page 34051, column 3, line 8,
and line 10, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D . . .”.

c. On page 34051, column 2, line 53,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .”is
corrected to read ““. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 34051, column 3, line 4,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
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7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 34052, column 3, line 16,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

5. For Docket No. FAA—2018— 1026;
Airspace Docket No. 18—AEA-20 (84 FR
34054, July 17, 2019).

Correction

a. On page 34054, column 3, line 40,
and line 53, under ADDRESSES, ‘. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order
7400.11D. . .”.

b. On page 34055, column 1, line 58,
and line 60, under Availability and
Summary of Documents for
Incorporation by Reference ““. . . FAA
Order 7400.11C . . .” is corrected to
read ““. . . FAA Order 7400.11D . . .”.

c. On page 34055, column 1, line 44,
under History, “ . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read . . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 34055, column 1, line 54,
under Availability and Summary of
Documents for Incorporation by
Reference, . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .”is
corrected toread “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019,

§71.1 [Corrected]

m e. On page 34055, column 3, line 29,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . . .

6. For Docket No. FAA-2018-0816;
Airspace Docket No. 18—AWP-7 (84 FR
34055, July 17, 2019).

Correction

a. On page 34056, column 1, line 16,
under ADDRESSES, ““. . . FAA Order

7400.11C.
FAA Order 7400.11D. . .”.

b. On page 34056, column 2, line 29,
and line 31, under Availability and
Summary of Documents for
Incorporation by Reference, ““. . . FAA
Order 7400.11G . . .” is corrected to
read ““. . . FAA Order 7400.11D. . .”.

¢. On page 34056, column 2, line 15,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read . . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 34056, column 2, line 25,
under Availability and Summary of
Documents for Incorporation by
Reference, . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read ““. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . .

§71.1 [Corrected]

m e. On page 34056, column 3, line 38,
under Amendatory Instruction 2, “
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

7. For Docket No. FAA—2019— 0347;
Airspace Docket No. 19—-AEA—-6 (84 FR
35290, July 23, 2019).

Correction

a. On page 35291, column 1, line 4,
and line 17, under ADDRESSES, “. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 35291, column 2, line 38,
and line 40, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read ““. . . FAA Order 7400.11D. . .”.

c. On page 35291, column 2, line 24,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read ““. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 35291, column 2, line 34,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order

”’ is corrected to read ““. . .

7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 35291, column 3, line 49,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

8. For Docket No. FAA—2018-0713;
Airspace Docket No. 18—AWP-10 (84 FR
35292, July 23, 2019).

Correction

a. On page 35292, column 2, line 11,
and line 24, under ADDRESSES, . . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 35292, column 3, line 15,
and line 17, under Availability and
Summary of Documents for
Incorporation by Reference, «“. . . FAA
Order 7400.11C. . .” is corrected to
read “. . . FAA Order 7400.11D. . .”.

c. On page 35293, column 1, line 26,
under The Rule, ¢“. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected toread . . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 35292, column 3, line 11,
under Availability and Summary of
Documents for Incorporation by
Reference, . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018,. . .” is
corrected toread “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 35293, column 2, line 40,
under Amendatory Instruction 2,
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread ¢“. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

9. For Docket No. FAA-2019— 0060;
Airspace Docket No. 18—-AS0O-20 (84 FR
35538, July 24, 2019).

Correction

a. On page 35538, column 2, line 28,
and line 41, under ADDRESSES, ‘. . .
FAA Order 7400.11C . . .” is corrected
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toread “. . . FAA Order 7400.11D

b. On page 35538, column 3, line 41,
and line 43, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read ““. . . FAA Order 7400.11D. . .”.

c. On page 35538, column 3, line 27,
under History, ¢“. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read . . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 35538, column 3, line 37,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . . .”.

§71.1

m e. On page 35539, column 2, line 12,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

10. For Docket No. FAA-2019-0222;
Airspace Docket No. 19-ASW-5 (84 FR
35819, July 25, 2019).

[Corrected]

Correction

a. On page 35819, column 1, line 30,
and line 43, under ADDRESSES, “. . .
FAA Order 7400.11C. . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 35819, column 2, line 41,
and line 43, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D. . .”.

c. On page 39587, column 2, line 37,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C
. . .”is corrected toread “. . . FAA
Order 7400.11D . . .”.

§71.1 [Corrected]

m d. On page 35819, column 3, line 49,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,

Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

11. For Docket No. FAA-2019-0273;
Airspace Docket No. 19—-AGL-10 (84 FR
36466, July 29, 2019).

Correction

a. On page 36466, column 2, line 17,
and line 30, under ADDRESSES, ‘. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 36466, column 3, line 29,
and line 32, under Availability and
Summary of Documents for
Incorporation by Reference, ““. . . FAA
Order 7400.11G . . .” is corrected to
read ““. . . FAA Order 7400.11D. . .”.

c. On page 36466, column 3, line 16,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read ““. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 36466, column 3, line 26,
under Availability and Summary of
Documents for Incorporation by
Reference “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .

§71.1 [Corrected]

m e. On page 36467, column 1, line 36,
under Amendatory Instruction 2, ““. . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread ¢“. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

12. For Docket No. FAA-2018-1022;
Airspace Docket No. 18—ANE-8 (84 FR
36467, July 29, 2019).

Correction

a. On page 36467, column 1, line 9,
under ADDRESSES, ““. . . FAA Order
7400.11C. . .” is corrected to read
“. . .FAA Order 7400.11D . . .”.

b. On page 36467, column 3, line 45,
and line 47, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C. . .” is corrected to
read ¢“. . . FAA Order 7400.11D. . .”.

c. On page 36467, column 3, line 31,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read ““. . . FAA Order

7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 36467, column 3, line 41,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read . . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 36468, column 2, line 37,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

13. For Docket No. FAA-2019-0310;
Airspace Docket No. 19-ACE-7 (84 FR
37961, August 5, 2019).

a. On page 37961, column 2, line 33,
and line 46, under ADDRESSES, “. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 37961, column 3, line 51,
and line 53, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D . . .”.

c. On page 37961, column 3, line 37,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 37961, column 3, line 47,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018,. . .” is
corrected to read ““. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 37962 column 2, line 3,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.
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14. For Docket No. FAA-2019-0277;
Airspace Docket No. 19-ACE—4 (84 FR
38865, August 8, 2019).

a. On page 38865, column 1, line 29,
and line 54, under ADDRESSES, ““. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 38865, column 2, line 46,
and line 49, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D . . .”.

c. On page 38865, column 2, line 33,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .”is
corrected to read ““. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 38865, column 2, line 43,
under Availability and Summary of
Documents for Incorporation by
Reference “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 38865, column 3, line 56,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread ““. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

15. For Docket No. FAA-2018-0816;
Airspace Docket No. 18—AWP-7 (84 FR
39177, August 9, 2019).

Correction

a. On page 39178, column 1, line 5,
and line 18, under ADDRESSES, ““. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 39178, column 2, line 32,
and line 35, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D . . .”.

c. On page 39178, column 1, line 37,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .”is
corrected to read ““. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 39178, column 2, line 28,
under Availability and Summary of

Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . . .”.

16. For Docket No. FAA-2019-0358;
Airspace Docket No. 19-AEA-7 (84 FR
40227, August 14, 2019).

Correction

a. On page 40227, column 2, line 42,
and line 55, under ADDRESSES, ‘. . .
FAA Order 7400.11C. . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 40227, column 2, line 63,
and line 65, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C. . .” is corrected to
read ““. . . FAA Order 7400.11D. . .”.

¢. On page 40227, column 3, line 49,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected toread ““. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019 . . .”.

d. On page 40227, column 3, line 59,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11G,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read . . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 40228, column 2, line 6,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

17. For Docket No. FAA-2019-0336;
Airspace Docket No. 19-AGL-11 (84 FR
41908, August 16, 2019).

Correction

a. On page 41908, column 1, line 42,
and line 55, under ADDRESSES, ‘. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 41908, column 2, line 61,
and line 63, under Availability and
Summary of Documents for

Incorporation by Reference, ““. . . FAA

Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D . . .”.

c. On page 41908, column 2, line 57,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 44908, column 2, line 57,
under Availability and Summary of
Documents for Incorporation by
Reference, ““. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected toread “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 41909, column 1, line 12,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread ¢“. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

18. For Docket No. FAA-2019-0355;
Airspace Docket No. 19-AGL~15 (84 FR
43042, August 20, 2019).

Correction

a. On page 43042, column 1, line 41,
and line 54, under ADDRESSES, ‘. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

3

b. On page 43042, column 2, line 58,
and line 60, under Availability and
Summary of Documents for
Incorporation by Reference, . . . FAA
Order 7400.11C . . .” is corrected to
read ““. . . FAA Order 7400.11D. . .”.

c. On page 43042, column 2, line 44,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read . . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 43042, column 2, line 54,
under Availability and Summary of
Documents for Incorporation by
Reference, ““. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.



52762

Federal Register/Vol. 84, No. 192/ Thursday, October 3, 2019/Rules and Regulations

§71.1 [Corrected]

m e. On page 43043, column 1, line 12,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

19. For Docket No. FAA-2019-0347;
Airspace Docket No. 19-AEA-6 (84 FR
46438, September 4, 2019).

Correction

a. On page 46438, column 2, line 3,
and line 5, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C. . .” is corrected to
read ““. . . FAA Order 7400.11D. . .”.

b. On page 46438, column 1, line 49,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

c. On page 46438, column 1, line 60,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .”is
corrected toread “. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019, . . .”.

20. For Docket No. FAA-2019-0390;
Airspace Docket No. 19-ANM-9 (84 FR
46877, September 6, 2019).

Correction

a. On page 46877, column 3, line 29,
and line 43, under ADDRESSES, . . .
FAA Order 7400.11C. . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 46878, column 1, line 45,
and line 47, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D. . .”.

c. On page 46878, column 1, line 31,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 46878, column 1, line 41,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and

effective September 15, 2018, . . .” is
corrected toread ““. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 46878, column 2, line 56,
under Amendatory Instruction 2, ““. . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread ¢“. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

21. For Docket No. FAA-2017-0890;
Airspace Docket No. 16—ACE-10 (84 FR
47413, September 10, 2019).

Correction

a. On page 47413, column 3, line 27,
and line 40, under ADDRESSES, ‘. . .
FAA Order 7400.11C . . .” is corrected
toread ¢“. . . FAA Order 7400.11D

’s

b. On page 47414, column 1, line 46,
and line 49, under Availability and
Summary of Documents for
Incorporation by Reference, ““. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D. . .”.

c. On page 47414, column 1, line 32,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 47414, column 1, line 43,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected toread ““. . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 47414, column 3, line 12,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

22. For Docket No. FAA—-2019-0450;
Airspace Docket No. 19-ASO-12 (84 FR
47415, September 10, 2019).

Correction

a. On page 47415, column 1, line 31,
and line 44, under ADDRESSES, ‘. . .
FAA Order 7400.11C . . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 47415, column 2, line 49,
and line 51, under Availability and
Summary of Documents for
Incorporation by Reference, «“. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D. . .”.

c. On page 47415 column 2, line 35,
under History, ©“. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .”is
corrected to read “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 47415, column 2, line 45,
under Availability and Summary of
Documents for Incorporation by
Reference, “. . . FAA “. . . FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018,

. .7 is corrected toread “. . . FAA
Order 7400.11D, Airspace Designations
and Reporting Points, dated August 8,
2019, and effective September 15, 2019,

’

§71.1 [Corrected]

m e. On page 47416, column 1, line 6,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread “. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.

23. For Docket No. FAA—-2019-0344;
Airspace Docket No. 19-ASW-7 (84 FR
48052, September 12, 2019).

Correction

a. On page 48053, column 1, line 5,
and line 18, under ADDRESSES, ‘. . .
FAA Order 7400.11C. . .” is corrected
toread “. . . FAA Order 7400.11D

b. On page 48053, column 2, line 15,
and line 18, under Availability and
Summary of Documents for
Incorporation by Reference, “. . . FAA
Order 7400.11C . . .” is corrected to
read “. . . FAA Order 7400.11D . . .”.

c. On page 48053, column 2, line 2,
under History, “. . . FAA Order
7400.11C, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read “. . . FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019. . .”.

d. On page 48053, column 2, line 12,
under Availability and Summary of
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Documents for Incorporation by
Reference, “. . . FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, . . .” is
corrected to read . . . FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019, . . .”.

§71.1 [Corrected]

m e. On page 48053, column 3, line 34,
under Amendatory Instruction 2, . . .
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018, . . .” is corrected
toread ““. . . FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, . . .”.
Issued in Washington, DC, on September
25, 2019.
Rodger A. Dean, Jr.,
Manager, Airspace Policy Group.
[FR Doc. 201921364 Filed 10-2-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2019-0813]

RIN 1625-AA00

Safety Zones; Humboldt Bay Bar and
Entrance Channel, Eureka, CA, Noyo
River Entrance Channel, Ft. Bragg, CA,

and Crescent City Harbor Entrance
Channel, Crescent City, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing three temporary safety
zones in the navigable waters of the
Humboldt Bay Bar and Entrance
Channel, of Eureka, CA; Noyo River
Entrance Channel, of Fort Bragg, CA;
and Crescent City Harbor Entrance
Channel, of Crescent City, CA to
safeguard navigation during extreme
environmental conditions. These safety
zones are established to protect the
safety of vessels transiting the areas
from the dangers associated with
extreme breaking surf and high wind
conditions occurring in the Humboldt
Bay Bar and Entrance Channel, Noyo
River Entrance Channel, and Crescent
City Harbor Entrance Channel.
Unauthorized persons or vessels are
prohibited from entering into, transiting
through, or remaining in the safety

zones without permission of the Captain
of the Port San Francisco or a
designated representative.

DATES: This rule is effective without
actual notice from October 3, 2019
through December 31, 2019. For
purposes of enforcement, actual notice
will be used from September 25, 2019
until October 3, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0813 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Jennae Cotton,
Waterways Management, U.S. Coast
Guard; telephone (415) 399-3585, email
at SFWaterways@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port San Francisco
DHS Department of Homeland Security
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking with
respect to this rule because it is
impracticable.

On September 21, 2019, the Coast
Guard was informed of forecasted
extreme environmental conditions
occurring near three respective locations
of California likely to exceed the
maximum environmental limits of the
47-foot Motor Lifeboat employed by the
Coast Guard as the primary rescue asset
in each area. These three locations are:
The Humboldt Bay Bar and Entrance
Channel, near Eureka, CA; the Noyo
River Entrance Channel, near Fort
Bragg, CA; and the Crescent City Harbor
Entrance Channel, near Crescent City,
CA. The National Oceanic and
Atmospheric Administration’s National
Weather Service forecasts up to 19-foot

breaking seas in the area from 25
September, 2019 through 26 September,
2019. This area is subject to extreme
weather annually, but this year’s
forecast of extreme weather starting in
September is earlier than is typical. Last
year’s comparable forecast of 24-foot
breaking seas occurred in November,
which is typically the month when the
Coast Guard has historically established
temporary safety zones in the navigable
waters of the Humboldt Bay Bar and
Entrance Channel, of Eureka, CA, Noyo
River Entrance Channel, of Fort Bragg,
CA, and Crescent City Harbor Entrance
Channel, of Crescent City, CA. Due to
the consistency of extreme
environmental conditions typically
observed between the months of
November and March each winter, the
Coast Guard is in the process of
establishing a permanent regulation to
account for intermittent periods of
hazardous conditions, such as high
wind or breaking surf. That regulation is
expected to begin the notice and
comment phase of public rulemaking
shortly. Between now and the
implementation of the permanent
regulation, if enacted, these three safety
zones are necessary to provide for the
safety of mariners transiting the area
due to the dangers posed by these
extreme environmental conditions and
the resulting limited availability of
rescue assets. The Coast Guard learned
of the extreme weather forecast on 21
September 2019, and must establish the
three safety zones before 25 September
2019, and so lacks sufficient time to
provide a reasonable comment period
and to consider comments before
issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause also exists
for making this rule effective less than
30 days after publication in the Federal
Register. For similar reasons as stated
above, notice and comment procedures
would be impracticable in this instance
because the hazardous conditions
associated with the extreme
environmental conditions precipitating
the rulemaking will occur before the full
rulemaking process could be completed.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 46 U.S.C. 70034
(previously 33 U.S.C. 1231). Notable
hazards associated with the extreme
environmental conditions have been
observed in the Humboldt Bay Bar and
Entrance Channel near Eureka, CA; the
Noyo River Entrance Channel, near Fort
Bragg, CA; and the Crescent City Harbor
Entrance Channel, of Crescent City, CA.
These safety zones establish temporary
restricted areas on the navigable waters
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of the Humboldt Bay Bar and Entrance
Channel near Eureka, CA; the Noyo
River Entrance Channel, near Fort
Bragg, CA; and the Crescent City Harbor
Entrance Channel, of Crescent City, CA.
Because extreme environmental
conditions are predicted for September
25, 2019 which is outside of the typical
season between November and March
when dangerous sea state conditions
have historically been observed, these
restricted areas are necessary to mitigate
the risks associated with vessels
transiting the area while extreme
environmental conditions exist on
scene.

IV. Discussion of the Rule

The Coast Guard will enforce,
independent of each other, three
respective safety zones in the navigable
waters of the Humboldt Bay Bar and
Entrance Channel near Eureka, CA; the
Noyo River Entrance Channel, near Fort
Bragg, CA; and the Crescent City Harbor
Entrance Channel, of Crescent City, CA,
when the COTP determines that the on
scene conditions are hazardous and
unsafe for vessel transits, typically
expected to be 20-foot breaking seas at
each location. Enforcement will be
announced via Broadcast Notice to
Mariners. These safety zones are
effective from September 25, 2019,
through December 31, 2019. These
safety zones will be enforced with
actual notice until this rulemaking is
published in the Federal Register, and
with constructive notice thereafter.

The effect of the temporary safety
zones is to restrict navigation in the
vicinity of the Humboldt Bay Bar and
Entrance Channel; Noyo River Entrance
Channel; and Crescent City Harbor
Entrance Channel while the hazardous
conditions associated with extreme
environmental conditions exist, and
until the Coast Guard deems the safety
zone is no longer needed. Except for
persons or vessels authorized by the
COTP or the COTP’s designated
representative, no person or vessel may
enter or remain in the restricted areas
during times of enforcement. As used in
the rule, “designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
on a Coast Guard vessel or at a Coast
Guard unit or a Federal, State, or local
officer designated by or assisting the
COTP in the enforcement of the safety
zones. These three regulated areas are
needed to keep vessels away from the
immediate vicinity of the hazardous
conditions associated with the
forecasted extreme weather to ensure
the safety of transiting vessels in each
respective area.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the limited duration and
narrowly tailored geographic area of the
safety zones. Although this rule restricts
access to the waters encompassed by the
safety zones, the effect of this rule will
not be significant because the local
waterway users will be notified via
public Broadcast Notice to Mariners to
ensure the safety zones will result in
minimum impact, and because the rule
will be enforced only during dangerous
conditions caused by extreme weather.
The entities most likely to be affected
are waterfront facilities, commercial
vessels, and pleasure craft engaged in
recreational activities.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: Owners and operators of
waterfront facilities, commercial
vessels, and pleasure craft engaged in
recreational activities and sightseeing, if
these facilities or vessels are in the

vicinity of the safety zones at times
when the zones are being enforced. This
rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: (i) This rule will
encompass only a small portion of the
waterway for a limited period of time
while hazardous conditions exist, and
(ii) the maritime public will be advised
in advance of this safety zones via
Broadcast Notice to Mariners.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
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direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and U.S. Coast Guard
Environmental Planning Policy,
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves three
safety zones which will be implemented
during periods of extreme
environmental conditions in Humboldt
Bay Bar and Entrance Channel near
Eureka, CA; the Noyo River Entrance
Channel, near Fort Bragg, CA; and the
Crescent City Harbor Entrance Channel,
of Crescent City, CA. It is categorically
excluded from further review under
paragraph L60(a) in Table 3—1 of
Department of Homeland Security
Directive 023-01. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without

jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T11-998 to read as
follows:

§165.T11-998 Safety zones; Humboldt
Bay Bar and Entrance, Noyo River
Entrance, and Crescent City Harbor
Entrance Channel Closures, Humboldt Bay,
Eureka, CA.

(a) Location. The following areas are
safety zones:

(1) All navigable waters, from surface
to bottom, of the Humboldt Bay Bar
Channel and the Humboldt Bay
Entrance Channel, of Humboldt Bay,
CA;

(2) All navigable waters, from surface
to bottom, of the Noyo River Entrance
Channel as defined by the Area
contained seaward of the Line of
Demarcation with northern boundary of
the line originating in approximate
position 39°2541” N, 123°48’37” W and
extending 1200 yards at bearing 290° T,
and southern boundary of the line
originating in approximate position
39°25738” N, 123°48736” W and
extending 1200 yards at 281° T, in Fort
Bragg, CA; and

(3) All navigable waters, from surface
to bottom, of the Crescent City Harbor
Entrance Channel, as defined by the
area contained seaward of the line
originating in approximate position
41°44’36” N, 124°11"18” W bearing 237°
T and extending out to 1 NM from the
Line of Demarcation in Crescent City,
CA.

(b) Definitions. As used in this
section, “‘designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
on a Coast Guard vessel or at a Coast
Guard unit or a Federal, State, or local
officer designated by or assisting the
Captain of the Port San Francisco

(COTP) in the enforcement of the safety
zones.

(c) Regulations. (1) Under the general
regulations in subpart C of this part,
entering into, transiting through, or
anchoring within these safety zones are
prohibited unless authorized by the
COTP or the COTP’s designated
representative.

(2) The safety zones are closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP’s
designated representative.

(3) Vessel operators desiring to enter
or operate within the Humboldt Bay
Entrance Channel or Crescent City
Harbor Entrance Channel safety zones
during times of enforcement shall
contact Station Humboldt Bay on VHF-
FM channel 16 or at (707) 443—-2213 if
contacting between 6:30 a.m. and 10
p.-m., or Sector Humboldt Bay on VHF—
FM channel 16 or at (707) 839—6113 if
contacting between 10 p.m. and 6:30
a.m. Vessel operators desiring to enter
or operate within the Noyo River
Entrance Channel safety zone during
times of enforcement shall contact
Station Noyo River on VHF-FM channel
16 or at (707) 964—6611 if contacting
between 6:30 a.m. and 10 p.m., or Sector
Humboldt Bay on VHF-FM channel 16
or at (707) 839—6113 if contacting
between 10 p.m. and 6:30 a.m. Vessel
operators given permission to enter or
operate in the safety zones must comply
with all directions given to them by the
COTP or the COTP’s designated
representative.

(d) Enforcement period. The zones
described in paragraph (a) of this
section will be effective without actual
notice from October 3, 2019 through
December 31, 2019. For purposes of
enforcement, actual notice will be used
from September 25, 2019 until October
3, 2019. This section will be enforced
when the COTP determines that the on
scene conditions are hazardous and
unsafe for vessel transits due to extreme
weather conditions.

(e) Information broadcasts. The COTP
or the COTP’s designated representative
will notify the maritime community of
periods during which this zone will be
enforced in accordance with § 165.7.

Dated: September 24, 2019.

Marie B. Byrd,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco.
[FR Doc. 2019-21281 Filed 10-2-19; 8:45 am]

BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2019-0068; FRL—10000-
53—-Region 9]

Determination of Attainment by the
Attainment Date; 2006 24-Hour Fine
Particulate Matter National Ambient Air
Quality Standard; Pinal County,
Arizona

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
determine that the West Central Pinal
County nonattainment area attained the
2006 24-hour national ambient air
quality standard (NAAQS) for
particulate matter with a diameter of 2.5
micrometers or smaller (PM- s or ‘“fine
particulate matter”) by December 31,
2017, the statutory attainment date for
the area. This final action is based on
the three-year average of annual 98th
percentile 24-hour concentrations for
the 2015-2017 period, using complete,
quality-assured, and certified PM 5
monitoring data.

DATES: This rule will be effective on
November 4, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2019-0068. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT: Jerry
Wamsley, EPA Region IX, (415) 947—
4111, wamsley.jerry@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

I. Summary of the Proposed Action

II. Public Comments and EPA Responses
III. Final Action

IV. Statutory and Executive Order Reviews

I. Summary of the Proposed Action

On April 25, 2019, the EPA proposed
to determine that the West Central Pinal
County nonattainment area attained the
2006 24-hour PM, s NAAQS by
December 31, 2017, the statutory
attainment date for the area.? Our
proposed action is based on the three-
year average of annual 98th percentile
24-hour concentrations for the 2015—
2017 period, using complete, quality-
assured, and certified PM, s monitoring
data.

For an area classified as Moderate
under the Clean Air Act (CAA), such as
the West Central Pinal County PM- s
nonattainment area, section 188(c)
provides that the statutory attainment
date is “‘as expeditiously as practicable
but no later than the end of the sixth
calendar year after the area’s
designation as nonattainment.”
Therefore, the applicable attainment
date for West Central Pinal County,
designated nonattainment in 2011 and
classified as Moderate in 2014, is
attainment as expeditiously as
practicable, but no later than December
31, 2017.2 Section 188(b)(2) of the CAA
requires that the Administrator
determine whether the state has attained
the NAAQS in a nonattainment area by
the applicable attainment date.
Consequently, the EPA’s proposed
determination of attainment is pursuant
to the Agency’s statutory obligation,
under CAA section 188(b)(2), to
determine whether the West Central
Pinal County nonattainment area has
attained the 2006 24-hour PM, s NAAQS
by no later than December 31, 2017.
Given this attainment date and the form
of the 2006 24-hour PM, s NAAQS, the
applicable 3-year data review period is
calendar years 2015 to 2017.

Under 40 CFR part 50, §50.13 and in
accordance with appendix N, a
nonattainment area meets the 2006 24-
hour PM, s NAAQS when the area’s
design value is less than or equal to 35
micrograms per cubic meter (ug/m3). As
discussed in detail in Section III of our
proposal, the determination of whether
an area’s air quality meets the 2006 24-
hour PM, s NAAQS is generally based
upon three years of complete, quality-
assured data gathered at established
state and local air monitoring stations
(SLAMS) in a nonattainment area and
entered into the EPA’s Air Quality
System (AQS) database.? Because we are
determining attainment of the PM, 5
NAAQS as of December 31, 2017, the
applicable 3-year data review period is

184 FR 17368, (April 25, 2019).
279 FR 31566, 31569, fn 5.

3 AQS is the EPA’s national repository of ambient
air quality data.

2015-2017. Ambient air quality data
must generally meet data completeness
or substitution requirements for each
year under evaluation. The data
completeness requirements are met
when at least 75 percent of the
scheduled sampling days for each
quarter have valid data.# The state must
submit data from ambient air monitors
operated by state or local agencies in
compliance with the EPA monitoring
requirements to AQS. Monitoring
agencies certify annually that these data
are accurate to the best of their
knowledge. Accordingly, the EPA relies
primarily on data in AQS when
determining the attainment status of
areas.

The PM, s ambient air quality
monitoring data collected within the
West Central Pinal County
nonattainment area for the 2015-2017
period must meet data completeness or
substitution criteria according to 40 CFR
part 50, appendix N. The ambient air
quality monitoring data completeness
requirements are met when quarterly
data capture rates for all four quarters in
a calendar year are at least 75 percent.5
For the purposes of our proposal, we
reviewed the data for the 2015-2017
period for completeness and determined
that the PM 5 data collected by Pinal
County met the completeness criterion
for all 12 quarters at PM, s monitoring
sites in the West Central Pinal County
nonattainment area. The 2015 Cowtown
data were complete, and the 2016 and
2017 Hidden Valley data, the relocated
Cowtown monitoring site, were
complete.®

The EPA’s proposed determination as
to whether the West Central Pinal
County area has attained the PM, 5
NAAQS pursuant to CAA section
188(b)(2) was based on monitored
ambient air quality data. The validity of
this determination depends in part on
whether the monitoring network
adequately measures ambient PM, s
levels in the nonattainment area. Pinal
County, the local agency responsible for
collecting PMs s data in the
nonattainment area, submits annual
monitoring network plans to the EPA.
These plans describe the status of the air
monitoring network, including monitor
siting, as required under 40 CFR part 58.
The EPA reviews these annual network
plans for compliance with the
applicable monitoring requirements in
40 CFR 58.10. With respect to PM, 5, we
have found that the annual network

440 CFR part 50, appendix N, section 4.2(b).

540 CFR part 50, appendix N, section 4.2(b)(2).

6 AQS Database, Combined Site Sample Values
Report, dated March 28, 2019, included in our
docket.
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plans submitted by Pinal County meet
the applicable requirements under 40
CFR part 58.7 Furthermore, we
concluded in our “Technical Systems
Audit Report” of Pinal County’s
ambient air quality monitoring program
that the ambient air monitoring network
currently meets or exceeds the
requirements for the minimum number
of monitoring sites designated as
SLAMS for PM; s in the West Central
Pinal County nonattainment area.? Pinal
County certifies annually that the data
it submits to AQS are quality-assured
and has done so for each year relevant
to this determination of attainment,
2015-2017.9

Our proposal also discussed the EPA’s
review and approval of Pinal County’s
January 2016 relocation of the PM; 5
SLAMS monitoring site from the
Cowtown location to a new location at
Hidden Valley.10 Beginning in late 2013
and through 2015, Pinal County and the
EPA engaged in a cooperative multi-year
process to review alternative locations
and relocate the Cowtown PM, s SLAMS
monitoring site. Over the course of 2014
and 2015, Pinal County operated
temporary monitors at two other
potential replacement monitoring site
locations (i.e., Hidden Valley; and
White and Parker). This allowed Pinal
County and the EPA to assess the data
from each location and to determine if
either of the proposed monitoring site
locations met the applicable system
modification requirements in 40 CFR
58.14 for monitoring site relocation.
Based on an assessment of PM, 5
concentrations, land use, and nearby
sources, the EPA approved the
relocation of the Cowtown PM; 5
SLAMS monitoring site to the new
Hidden Valley location.’* The EPA

7 We have included in our docket the
correspondence transmitting our annual network
reviews, e.g., correspondence dated October 30,
2017, from Gwen Yoshimura, Manager, Air Quality
Analysis Office, EPA Region IX, to Michael
Sundblom, Director, Pinal County Air Quality
Control District.

8 We have included in our docket the
correspondence concerning our audit, e.g.,
correspondence dated September 28, 2016, from
Elizabeth Adams, Acting Division Director, Air
Division, EPA Region IX, to Michael Sundblom,
Director, Pinal County Air Quality Control District.

9We have included in our docket Pinal County’s
annual data certifications for 2015, 2016 and 2017,
e.g., correspondence dated April 30, 2018, from
Josh DeZeeuw, Air Quality Manager, Pinal County
Air Quality Control District, to Elizabeth Adams,
Acting Division Director, Air Division, EPA Region
IX. Annual data certification requirements can be
found at 40 CFR 58.15.

10 The site identification numbers are as follows:
Cowtown (AQS ID: 04—021-3013); and, Hidden
Valley (AQS ID: 04-021-3015).

11For a complete discussion of the EPA’s review
and approval of the Cowtown monitoring site
relocation, refer to correspondence dated October
22, 2015, from Meredith Kurpius, EPA Region IX,

stated in its Relocation Approval Letter
that the data from the old and new
monitoring site locations would be
combined to form one continuous data
record for design value calculations.12
Consequently, the 2015-2017 design
value is a composite data record
consisting of 2015 data from the
Cowtown monitoring site and 2016 and
2017 data from the relocated Cowtown
site, now operating at Hidden Valley.

In summary, the EPA’s evaluation of
whether the West Central Pinal County
nonattainment area has met the 2006
PM, s 24-hour NAAQS is based on our
review of the monitoring data, the
adequacy of the PM, s monitoring
network in the nonattainment area, and
the reliability of the data collected by
the network, as discussed in detail in
our proposal for this action. The data
indicate that the 24-hour design value
for the 2015-2017 period, 32 pug/m3, was
less than or equal to 35 pg/m3, the 2006
PM, s 24-hour NAAQS. Therefore, the
EPA proposed to determine, based upon
three years of complete, quality-assured
and certified data from 2015-2017, that
the West Central Pinal County
nonattainment area attained the 2006
24-hour PM, s NAAQS by the applicable
outermost attainment date, December
31, 2017.

I1. Public Comments and EPA
Responses

The public comment period on the
proposed rule opened on April 25, 2019,
the date of its publication in the Federal
Register, and closed on May 28, 2019.
During this period, the EPA received
one comment letter submitted by the
Center for Biological Diversity (CBD).
The CBD’s comments are addressed
below. A copy of their comment letter
is included in the docket for this final
action.

Comment #1: The EPA did not follow
Federal regulations and erred in
determining attainment of the 24-hour
PM, s NAAQS over the 2015-2017
timeframe for two reasons. First, three
years of annual data is needed at “‘each
eligible monitoring site’” to determine a
design value. The Cowtown and Hidden
Valley monitors constitute separate
monitoring sites, and the EPA did not
have three years of annual data at either
site. Second, for a combined site data
record, the monitoring sites must be
collocated.*® Cowtown and Hidden

to Michael Sundblom, Pinal County Air Quality
Control District (‘“Relocation Approval Letter”), in
the docket for this rulemaking.

121d.

13 The CBD comment letter used the term
“collated.” We believe this term is incorrect given
that the reference CBD cited was for the definition

Valley, however, are not collocated
monitoring sites as defined by Federal
regulations. Therefore, the EPA’s
calculated 2015-2017 design value was
calculated incorrectly and is
inconsistent with Federal regulations for
developing design values from two
separate monitoring sites.

Response #1: The EPA disagrees with
the commenter’s contention that
combining the data from the two sites is
not permitted under the Act and
applicable Federal regulations. The
EPA’s monitoring regulations
addressing ““[s]ystem modification”
contain a specific provision that allows
for relocating an air quality monitoring
site: “[a] SLAMS monitor not eligible for
removal under any of the criteria in
paragraphs (c)(1) through (c)(5) of this
section may be moved to a nearby
location with the same scale of
representation if logistical problems
beyond the State’s control make it
impossible to continue operation at its
current site.” 14 By referring to
“mov([ing]” a monitor, as opposed to
“remov([ing]” it,’5 the monitoring
regulations allow for such monitors to
be treated as a single site for design
value calculation purposes.

As discussed in our proposal, in 2013
logistical problems beyond the State’s
control made it impossible for Pinal
County to continue operation of the
Cowtown monitor. From late 2013
through 2015, Pinal County and the EPA
engaged in a cooperative multi-year
process to review and evaluate
alternative locations and to relocate the
Cowtown PM, s SLAMS monitoring site,
ultimately to the Hidden Valley
monitoring site. Because Pinal County
moved the Cowtown monitor in
accordance with the appropriate EPA
regulations and guidance, including a
notice and opportunity for public
comment, and the EPA approved the
site relocation, it is appropriate to
combine the data from before and after
the relocation for the purpose of
calculating valid design values. We
review this monitor relocation effort in
more detail below.

In 2013, the private landowners of the
Cowtown monitoring site notified Pinal
County that they would no longer allow
the County’s long-term use of their
property for the monitoring site. In
response, Pinal County negotiated a
two-year lease extension to allow for
continued data collection at the site
while the County and the EPA worked
to relocate the monitor appropriately

of “collocated,” per 40 CFR part 50, appendix N,
1.0(c).

1440 CFR 58.14(c)(6).

15 See id.
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according to Federal regulations and
EPA guidance. Generally, the EPA
interprets ‘“‘nearby location with same
scale of representation” to mean a
nearby location that measures similar
pollutant concentrations from similar
emissions sources. In 2014, Pinal
County initiated a special study to
evaluate locations throughout the West
Central Pinal County PM, s
nonattainment area that would meet the
EPA’s monitor siting and relocation
requirements, i.e., nearby locations with
the same scale of representation.

Viable long-term monitoring locations
in the immediate vicinity of the
Cowtown monitor were not available.
As a result, from June 2014 to June
2015, Pinal County conducted parallel
ambient monitoring at two nearby
locations with a similar source mix and
proximity to sources as the Cowtown
monitor: Hidden Valley; and White and
Parker. The monitoring at the three
different sites revealed that with respect
to the 98th percentile PM- s value, the
key value for 24-hour NAAQS design
value calculations, the Cowtown
monitors and the Hidden Valley
monitor tracked closely (28.5 and 29.0
ug/ms3 for the two Cowtown monitors,
compared to 30.6 pug/m3 for the Hidden
Valley monitor). The other candidate
location, White and Parker, did not
track as closely (with a value of 24.9 ug/
m3), even though it was closer to the
Cowtown monitors.1® The concurrent
monitoring over a year at multiple
monitoring sites demonstrates that the
County was able to find another very
similar site less than ten miles from the
original site, thus satisfying the
regulatory requirements for an air
quality monitor relocation.

To conclude our review of this multi-
year relocation effort, at Pinal County’s
request, the EPA evaluated the collected
data and approved the relocation of the
Cowtown monitoring site to the current
Hidden Valley monitoring site location.
The EPA determined that Pinal County
met all applicable requirements of 40
CFR 58.14(c)(6) and specifically stated
in our October 22, 2015 approval letter
that ““[a]s this is a relocation, the data
from the old and new sites will be
combined to form one continuous data
record for design value calculations.” 17

16 Moving the monitor to the nearest available site
is not necessarily optimal, because the nearest
available site may involve shifts in the most
proximate land uses, may not be downwind from
predominate sources, and may potentially
underestimate concentration values. Instead, the
EPA and the County had to balance proximity to
the Cowtown site with keeping the site near a
similar mix of land uses and local PM 5 sources.

17 For a complete discussion of the EPA’s review
and approval of the Cowtown monitoring site
relocation, refer to correspondence dated October

The EPA notes that Pinal County’s
analysis and the EPA’s approval letter
were subject to public comment as part
of Pinal County’s 2017 annual network
plan submission and that the County
received no adverse comments.18
Because the transition from the
Cowtown monitor to the Hidden Valley
monitor constituted a relocation and
was subject to the EPA’s approval under
40 CFR 58.14(c)(6), it was appropriate
for the EPA to use the old and new
monitoring sites in calculating a design
value for the West Central Pinal County
nonattainment area.®

The combination of data from two
monitoring sites to calculate a valid
design value following an approved
relocation has been a longstanding and
common EPA practice. The EPA’s 2017
Design Value Report for PM» s shows 18
PM, s monitoring sites nationwide for
which pre- and post-relocation monitors
are linked for design value calculation
purposes.20 The design value reports for
other pollutants show even more linked
monitors.2?

The EPA’s longstanding practice of
combining data from two monitoring
sites when calculating a design value
was explained in the recent 2015 Ozone
(0O3) NAAQS revision. In that
rulemaking, the EPA specifically
codified the existing convention in 40
CFR part 50, appendix U, and explained
that “although data handling
appendices for previous O3 standards do
not explicitly mention site
combinations, the EPA has approved
over 100 site combinations since the
promulgation of the first 8-hour Os

22, 2015, from Meredith Kurpius, EPA Region IX,
to Michael Sundblom, Pinal County Air Quality
Control District (‘“Relocation Approval Letter”), in
the docket for this rulemaking.

18 Pinal County Air Quality Control District
posted the draft 2017 Ambient Monitoring Network
Plan and 2016 Data Summary, containing the EPA’s
approval of the site relocation on the department’s
website, and made the document available in the
District’s offices for a public comment period from
May 19, 2017 through June 19, 2017.

19 The fact that, as the commenter points out, the
two locations are assigned separate AQS ID
numbers is not determinative of whether data from
the two locations are appropriate for combination.
In the Relocation Approval Letter, the EPA stated
“As this is a relocation, the data from the old and
new sites will be combined to form one continuous
data record for design value calculations. Please
note this in the AQS comment field for both the old
and the new AQS site . . . .” (emphasis added).
Accordingly, the fact that the two locations were
organized separately for data entry purposes does
not mean that the data may not be combined for
design value calculation purposes.

20 https://www.epa.gov/sites/production/files/
2018-07/pm25_designvalues 20152017 _final 07_
24 18.xIsx.

21 The 2017 Design Value Report for ozone shows
27 relocated sites linked for design value
calculation purposes. https://www.epa.gov/sites/
production/files/2018-07/ozone_designvalues_
20152017 final 07 _24_18.xlsx.

NAAQS in 1997”.22 The EPA explained,
“the EPA’s intention in proposing this
addition was merely to codify an
existing convention, and to improve
transparency by implementing site
combinations in AQS design value
calculations.”” 23 The final rulemaking
also noted that “[p]ublic commenters
unanimously supported” the change in
regulatory text and further clarified that
“[s]ince this provision has already been
used in practice under previous O3
standards, site combinations will be
applied to AQS design value
calculations for both the revised O3
standards and previous Os;

standards.” 24 The EPA’s preamble in
the proposed rule for the 2015 Ozone
NAAQS revision further expands on the
EPA’s rationale concerning site
combinations and states that “[s]ite
combinations may be approved by the
Regional Administrator, after he or she
has determined that the measured air
quality concentrations do not differ
substantially between the two sites.” 25
Although this specific rulemaking was
for the 2015 ozone NAAQS, the EPA has
used the same longstanding convention
for PM, 5 site combinations, as described
above. As with the ozone NAAQS
design value calculations in advance of
the 2015 ozone NAAQS final rule, the
fact that the EPA has not at this point
expressly codified this practice in
regulatory provisions for PM, s does not
prevent the EPA from combining PM, s
data for relocated monitors in line with
its longstanding practice and as allowed
under 40 CFR 58.14(c)(6).

To summarize our response to the
commenter’s first point challenging our
use of data from relocated monitors, in
order to locate a site that constituted a
“nearby location with the same scale of
representation” under § 58.14(c)(6),
Pinal County and the EPA engaged in a
cooperative multi-year process to review
alternative locations and relocate the
Cowtown PM, 5 SLAMS monitoring site
due to logistical problems beyond the
control of the State or the District. Pinal
County and the EPA analyzed the data
from candidate locations to determine if
the proposed monitoring site locations
met the applicable system modification
requirements in 40 CFR 58.14 for
monitoring site relocation. Specifically,
based on an assessment of PM, s
concentrations (which concurrent
ambient monitoring demonstrated to
track closely), land use, and nearby
sources, the EPA approved the
relocation of the Cowtown PM; 5

2280 FR 65292, 65411 (October 26, 2015).
231d.

241d.

2579 FR 75234, 75352 (December 17, 2014).
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SLAMS monitoring site to the new
Hidden Valley location. As noted in the
EPA’s Relocation Approval Letter, the
data from the Cowtown and Hidden
Valley monitoring site locations are
suitable for combination to form one
continuous data record for design value
calculations. This approach is both
authorized by the EPA’s monitoring
regulations, and consistent with the
EPA’s longstanding practice.
Consequently, the 2015-2017 design
value the EPA used for this
determination of attainment is
consistent with Federal regulations
concerning monitor relocations and the
EPA’s past policy and precedent for
combining monitoring site data when
computing a design value in such
circumstances.

The commenter’s second argument,
that “[f]lor a combined site data record,
monitors have to be [collocated],” is
inapposite. The definition of “‘combined
site data record,” given in 40 CFR part
50, appendix N, section 1.0(c) is “the
data set used for performing
calculations in appendix N. It represents
data for the primary monitors
augmented with data from collocated
monitors . . ..” Although this
provision makes clear that data from
collocated monitors may be used to
augment data from primary monitors, it
does not prohibit the combination of
data from a primary monitor, before and
after it is relocated. Accordingly, the
EPA does not agree that the regulation
defining “combined site data record”
indicates that the proposed
determination of attainment was
inappropriate.

Comment #2: The CBD writes that the
98th percentile value for the 2016—2018
period is above the NAAQS. The CBD
suggests that this indicates three things:
First, compared to the 2016-2018
Hidden Valley monitor’s annual
concentration, the 2015 Cowtown
monitor’s annual concentration is so
low as to suggest that it is not
representative of the Cowtown
monitoring site; 26 second, the area has
a PM; 5 pollution problem, as evidenced
by the fact that it is violating the
NAAQS based on 2018 data; and third,
over 2016-2018, the Hidden Valley

26 The comment states that “the Cowtown site,
which had a 98th percentile in 2015 of 22.6 . . .
is not representative of the Cowtown site.” The
comment is unclear. The EPA infers that the
commenter is indicating one of three things: (1)
That the 22.6 Cowtown value in 2015 is not
indicative of long-term conditions at the Cowtown
site, (2) that the Cowtown site is not representative
of the Hidden Valley site, or (3) that the Hidden
Valley site is not representative of the Cowtown
site.

monitoring site concentration values are
trending upward.

Response #2: In this notice, the EPA
is acting pursuant to its statutory
obligation to “[wl]ithin 6 months
following the applicable attainment date
for a PM;o [or PM, 5] nonattainment area
. . . determine whether the area
attained the standard by that date.” 27
As explained above, and in our
proposal, the attainment date for the
West Central Pinal County PM. 5
nonattainment area is December 31,
2017.28 The statutory requirement to
determine whether the area has attained
“by that date” sets the timeframe for the
EPA’s analysis. The Act requires the
EPA to determine whether the West
Central Pinal County PM; s
nonattainment area attained the
standard by December 31, 2017.
Accordingly, to the extent that CBD’s
comment suggests that the EPA must
evaluate monitoring data that was
collected subsequent to the applicable
attainment date, the EPA disagrees. The
EPA will continue to review data for
2018 and subsequent years, but these
data are outside the scope of the present
action.

The CBD’s comment regarding
whether the Cowtown site is
“representative” is unclear. To the
extent that CBD’s comment argues that
the 2018 data from Hidden Valley site
indicates that the 2015 data from the
Cowtown site is not representative of
the Cowtown site and ambient air
quality at that site, this statement is
unsubstantiated. The fact that the 2015
Cowtown design value is lower than the
2016, 2017, and 2018 measurements at
Hidden Valley does not mean that the
2015 Cowtown data is not
representative of the Cowtown site and
ambient air quality at that location, as
measured in 2015. The State and the
EPA evaluated the respective monitor
locations in 2015 and 2018 as part of the
annual monitoring network review
process, and both were consistent with
applicable regulatory siting
requirements.2® Some annual variation

2742 U.S.C. 7513(b)(2).

28 For an area classified as Moderate under the
Clean Air Act (CAA), such as the West Central Pinal
County PM s nonattainment area, section 188(c)
states that the statutory attainment date is “as
expeditiously as practicable, but no later than the
end of the sixth calendar year after the area’s
designation as nonattainment.” Therefore, the
applicable attainment date for West Central Pinal
County, designated nonattainment in 2011 and
classified as Moderate in 2014, is December 31,
2017. 79 FR 31566, 31569, fn 5.

29 See Correspondence dated October 27, 2015,
from Gretchen Busterud, EPA-Region IX, to Michael
Sundblom, PCAQCD; and, correspondence dated
October 30, 2018, from Gwen Yoshimura, Manager,
Air Quality Analysis Office, EPA Region IX, to

in monitor data is not particularly
unusual for a 24-hour NAAQS and does
not automatically call into question the
validity of a monitor location. Absent
some indication of a technical problem
with the Cowtown monitor, which the
commenter does not suggest, the 2015
data collected at the Cowtown site is
representative of the ambient PM, 5
concentrations at the Cowtown site in
2015.

To the extent that CBD’s comment
argues that the 2018 data and CBD’s
calculated 2016—2018 design value
indicate that the Cowtown site is not
representative of the Hidden Valley site,
or vice versa, in our response to
Comment #1, we discussed our rationale
for approving the relocation of the
Cowtown monitoring site and
determining a design value using data
from both the Cowtown and Hidden
Valley monitors. The EPA concluded
through that process, involving more
than two years of cooperation with the
District and substantial concurrent
monitoring at the Cowtown and Hidden
Valley sites, followed by a public notice
and comment period, that the Hidden
Valley site was a ‘““nearby location with
the same scale of representation” as the
Cowtown site.30 That analysis
demonstrated, based on almost a year of
concurrent sampling, from June 2014 to
June 2015, that the 98th percentile PM, s
concentration between the two sites
tracked closely.31 Moreover, the EPA’s
relocation analysis included an
investigation of the land use, and nearby
sources surrounding the two sites, and
concluded that they were similar.32 In
light of the substantial concurrent
monitoring data and additional analysis
completed by the EPA, the commenter’s
suggestion that a cross-year comparison
of data streams from different locations
shows that one monitoring site is either
not representative of the other, or not
representative of ambient PM; s
concentrations at the time they were
observed, is not persuasive. In general,
pollution levels can exhibit annual
variation, with particulate matter
pollution in arid regions showing a
strong dependency on variable factors
such as variations in levels of local and/
or regional anthropogenic emissions, the

Michael Sundblom, Director, Pinal County Air
Quality Control District.

30 See 40 CFR 58.14(c)(6), Relocation Approval
Letter.

311n fact, over the concurrent monitoring period,
the 98th percentile value (the value used in design
value calculations for the 24-hour NAAQS) for the
Hidden Valley monitor was slightly higher than the
value for the Cowtown monitor, suggesting that the
change from the Cowtown site to the Hidden Valley
site may lead to a higher design value for the 24-
hour PM» s NAAQS.

32Relocation Approval Letter.
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effectiveness of existing local measures,
and meteorology. Considering these
varying factors, a simple cross-year
comparison of the monitoring data at
each location does not establish the
comparability of the two sites and is not
a useful means of determining that the
different monitor locations are validly
measuring ambient PM, s concentrations
accurately. Accordingly, the EPA
disagrees with the commenter that the
2018 monitoring data, and any design
value calculations stemming from it,
indicate that the 2015 Cowtown data are
not representative of ambient PM, s
concentrations in 2015, or that the
Cowtown and Hidden Valley sites are
not sufficiently representative of each
other, and the ambient PM, s
concentrations at these sites.

The CBD’s remaining comments, that
the 2018 data shows that the West
Central Pinal County nonattainment
area has a pollution problem and that it
shows an upward trend over time,
address issues that are outside the scope
of the present action. As explained
above, the statutory timeframe for the
EPA’s analysis in this determination of
attainment ends at the applicable
attainment date of December 31, 2017.
Although the EPA may consider the
more recent air quality monitoring data
after this date in future actions, it does
not bear on the EPA’s statutory
obligation under 42 U.S.C. 7513(b)(2) to
determine whether the West Central
Pinal County nonattainment area has
attained the standard “‘by that date.” 33
Accordingly, the EPA disagrees with the
commenter that the EPA should
determine that the West Central Pinal
County nonattainment area did not
attain the 2006 24-hour PM, s NAAQS
by its December 31, 2017 attainment
date because of monitoring data from
2018.

II1. Final Action

For the reasons discussed in our
proposed action and in this final rule,
under section 188(b)(2) of the CAA, the
EPA is taking final action to determine
that the West Central Pinal County
Moderate nonattainment area attained
the 2006 24-hour PM, s NAAQS by its
applicable attainment date, December
31, 2017. Our determination of
attainment is based on complete,
quality-assured and certified PM, s
monitoring data for the appropriate
three-year period, 2015-2017.

Once effective, this action satisfies the
EPA’s obligation pursuant to CAA
section 188(b)(2) to determine whether
this area attained the standards by the
applicable attainment date. This

3342 U.S.C. 7513(b)(2).

determination of attainment does not
constitute a redesignation to attainment.
Rather, redesignations require states to
meet several statutory criteria in CAA
section 107(d)(3), including EPA
approval of a state plan demonstrating
maintenance of the air quality standards
for 10 years after redesignation.

IV. Statutory and Executive Order
Reviews

This final action determines that West
Central Pinal County has met the 2006
24-hour PM, s NAAQS as a statement of
fact according to regulations and
requirements discussed in this action
and in the prior proposal. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not expected to be an Executive
Order 13771 (82 FR 9339, February 2,
2017) regulatory action because this
action is not significant under Executive
Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and,

e Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

This action does not have tribal
implications as specified in Executive
Order 13175. No tribal areas are located
within the West Central Pinal County
PM, 5 nonattainment area. The CAA and
the Tribal Authority Rule establish the
relationship of the Federal Government
and tribes in developing plans to attain
the NAAQS, and this rule does nothing
to modify that relationship. Thus,
Executive Order 13175 (65 FR 67249,
November 9, 2000) does not apply to
this action.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 2,
2019. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review, does not extend the time within
which a petition for judicial review may
be filed, and shall not postpone the
effectiveness of such rule or action. This
action may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ammonia, Fine
particulate matter, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxides, Reporting and
recordkeeping requirements, Sulfur
dioxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: September 17, 2019.
Deborah Jordan,
Acting Regional Administrator, Region IX.
For the reasons stated in the
preamble, title 40, chapter I of the Code

of Federal Regulations is amended as
follows:
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PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D-Arizona

m 2. Section 52.131 is amended by
adding paragraph (d) to read as follows:

§ 52.131 Control Strategy and regulations:
Fine Particle Matter.
* * * * *

(d) Determination of attainment.
Effective November 4, 2019, the EPA
has determined that, based on 2015 to
2017 ambient air quality data, the West
Central Pinal County, AZ PMs s
nonattainment area has attained the
2006 24-hour PM, s NAAQS by the
applicable attainment date of December
31, 2017. Therefore, the EPA has met
the requirement pursuant to CAA
section 188(b)(2) to determine whether
the area attained the standard. The EPA
also has determined that the West
Central Pinal County, AZ nonattainment
area will not be reclassified for failure
to attain by its applicable attainment
date under section 188(b)(2).

[FR Doc. 2019-21206 Filed 10-2-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2018-0243; FRL—10000-23]
Furilazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of furilazole in or
on sweet corn commodities. The
Monsanto Company submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA)
requesting these tolerances.

DATES: This regulation is effective
October 3, 2019. Objections and
requests for hearings must be received
on or before December 2, 2019, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0243, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs

Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460—-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-

OPP-2018-0243 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before December 2, 2019. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2018-0243, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-for Tolerance

In the Federal Register of October 18,
2018 (83 FR 52787) (FRL-9984-21),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP IN-11139) by
Monsanto, 1300 I Street NW,
Washington, DC 20005. The petition
requested that 40 CFR part 180 be
amended by establishing tolerances for
residues of furilazole when used as an
inert ingredient (safener) in pesticide
formulations applied to corn, sweet,
forage at 0.01 parts per million (ppm);
corn, sweet, kernel plus cob with husks
removed at 0.01 ppm; and corn, sweet,
stover at 0.01 ppm. That document
referenced a summary of the petition
prepared by Monsanto, the registrant,
which is available in the docket, http://
www.regulations.gov.


http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
mailto:RDFRNotices@epa.gov

52772

Federal Register/Vol. 84, No. 192/ Thursday, October 3, 2019/Rules and Regulations

Based upon review of the data
supporting the petition, EPA is
establishing the tolerances as requested.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for furilazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with furilazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The toxicological
profile of furilazole is discussed in the
final tolerance rule found in the Federal
Register of October 10, 2007 (72 FR
57489) (FRL—8145-2). Specific
information on the studies received and
the nature of the adverse effects caused
by furilazole as well as the no-observed-
adverse-effect-level (NOAEL) and the
lowest-observed-adverse-effect-level
(LOAEL) from the toxicity studies are
discussed in the final rule published in
Unit III.A. of that Federal Register
document and in the supporting

documents for that rule. In addition,
due to the similarities between that rule
and this, EPA is incorporating the
findings concerning the children’s
safety factor and cumulative exposure
into this rule because they also apply to
this rulemaking. The summary of
toxicological endpoints the Agency used
to assess risk are discussed in the final
tolerance rule found in the Federal
Register of April 3, 2002 (67 FR 15727)
(FRL-6828-4).

B. Exposure Assessment

1. Dietary exposure (food and
drinking water). In evaluating dietary
exposure to furilazole, EPA considered
exposure under the proposed exemption
from the requirement of a tolerance as
well as the already established
tolerances for furilazole.

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for the general
population for furilazole; therefore, a
quantitative acute dietary exposure
assessment for the general population is
unnecessary.

However, such effects were identified
for furilazole for females 13 to 50 years
old. In estimating acute dietary
exposure, EPA used 2003-2008 food
consumption information from the U.S.
Department of Agriculture’s National
Health and Nutrition Examination
Survey, What We Eat in America,
(NHANES/WWEIA). As to residue levels
in food, EPA conducted an unrefined
acute dietary exposure and risk
assessment assuming 100 percent crop
treated (PCT), default processing factors,
and tolerance-level residues for all food
commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used 2003-2008 food consumption
data from the USDA’s NHANES/
WWEIA. As to residue levels in food,
EPA conducted an unrefined chronic
dietary exposure and risk assessment
assuming 100 PCT, default processing
factors (when available), and tolerance
level residues for all food commodities.

iii. Cancer. As indicated in the 2002
Federal Register document, EPA has
concluded that furilazole should be
classified as a possible human
carcinogen and a linear approach has
been used the quantify cancer risk since
no mode of action data are available.
The aggregate cancer risk assessment for
adults takes into account exposure
estimates from dietary consumption of

furilazole from food and drinking water
sources. Dietary exposure assessments
were quantified using the same
estimates as discussed in Unit III.B.1.ii,
Chronic Exposure.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for furilazole in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of furilazole.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

The estimated drinking water
concentrations (EDWCs) of furilazole for
acute exposures are estimated to be 1.2
parts per billion (ppb) for surface water
and 0.02 ppb for ground water; for
chronic exposures for non-cancer
assessments are estimated to be 0.8 ppb
for surface water and 0.02 ppb for
ground water; and for chronic exposures
for cancer assessments are estimated to
be 0.22 ppb for surface water and 0.02
ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For the
acute dietary risk assessment, a water
concentration value of 1.2 ppb was used
to assess the contribution to drinking
water, for the chronic dietary risk
assessment, the water concentration
value of 0.8 ppb was used to assess the
contribution to drinking water. For the
cancer dietary risk assessment, the
water concentration value of 0.22 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors,
tables). There are no residential uses of
furilazole; therefore, a residential
exposure assessment was not
conducted.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
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based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
furilazole and any other substances;
furilazole does not appear to produce
any other toxic metabolite produced by
other substances. For the purposes of
this action, therefore, EPA has not
assumed that furilazole has a common
mechanism of toxicity with other
substances.

C. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
turilazole will be less than 1% for
females 13 to 49 years old, the only
population group of concern.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to furilazole from
food and water will utilize 13.3% of the
cPAD for non-nursing infants, the
population group receiving the greatest
exposure. There are no expected
residential uses and therefore chronic
residential exposure to residues of
furilazole is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Because there are no
proposed or registered residential uses
of furilazole a short-term assessment
was not performed. The chronic risk
assessment is protective for any short-
term exposures from food and drinking
water.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Because there are no proposed or
registered residential uses of furilazole
an intermediate-term assessment was
not performed. The chronic risk
assessment is protective for any

intermediate-term exposures from food
and drinking water. Furilazole is not
currently registered for uses that could
result in intermediate-term residential
exposure, and the Agency has
determined that intermediate-term
aggregate exposure assessment is not
necessary.

5. Aggregate cancer risk for U.S.
population. A cancer aggregate
assessment was conducted for furilazole
since it is classified as a “Group C,
Possible Human Carcinogen” with a Q1*
of 0.0274 (mg/kg/day) ~! based upon
hepatocellular ademonas and
carcinomas in rats and mice,
branchioalveolar adenomas and
carcinomas in female mice, testicular
interstitial cell interstitial cell tumors in
male rats, and stomach tumors in female
mice. The cancer risk estimate for adults
is 1.1 x 106,

EPA generally considers cancer risks
(expressed as the probability of an
increased cancer case) in the range of 1
in 1 million (or 1 x 10—6) or less to be
negligible. The precision which can be
assumed for cancer risk estimates is best
described by rounding to the nearest
integral order of magnitude on the
logarithmic scale; for example, risks
falling between 3 x10~7 and 3 x 10~6
are expressed as risks in the range of
10~¢. Considering the precision with
which cancer hazard can be estimated,
the conservativeness of low-dose linear
extrapolation, and the rounding
procedure described above, cancer risk
should generally not be assumed to
exceed the benchmark level of concern
of the range of 10 =6 until the calculated
risk exceeds approximately 3 x 106,
This is particularly the case where some
conservatism is maintained in the
exposure assessment. EPA has
concluded the cancer risk for all
existing furilazole uses and the uses
associated with the tolerances
established in this action fall within the
range of 1 x 10 ~¢ and are thus
negligible.

EPA has concluded that using the
nonlinear approach based on the
chronic RfD will be protective of
potential carcinogenicity.

Because the chronic risk is below the
Agency’s level of concern, EPA
concludes there is no aggregate cancer
risk from exposure to furilazole.

6. Determination of safety. Taking
into consideration all available
information on furilazole, EPA has
determined that there is a reasonable
certainty that no harm to any population
subgroup will result from aggregate
exposure to furilazole.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(capillary gas chromotography using
electron capture detection) is available
to enforce the tolerance exemption
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level. The Codex has not
established any MRLs for furilazole.

C. Response to Comments

Three comments were submitted to
the docket for this action. One dealt
with “relaxing” current EPA standards;
another argued that inert ingredients
should be regulated through tolerances.
A third comment took issue with data
submitted about the toxicity of
“Florazole” (which EPA assumes is a
typographical error and is meant to
apply to furilazole).

This action establishes tolerances for
an inert ingredient used as a safener in
pesticide products; it is not relaxing
EPA standards or ignoring the potential
adverse effects of inert ingredients. Inert
ingredients are evaluated under the
same safety standard as active
ingredients under the FFDCA. Under
the existing legal framework provided
by FFDCA section 408, EPA is
authorized to establish pesticide
chemical tolerances or exemptions
where persons seeking such tolerances
or exemptions have demonstrated that
the pesticide chemical meets the safety
standard imposed by the statute. EPA
has evaluated the potential adverse
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effects from exposure to this pesticide
chemical, taking into consideration data
on the potential for developmental
toxicity and carcinogenicity. No new
toxicity data were submitted in
connection with the present petition.
After evaluating the available data and
other information, EPA has determined
that the tolerances for this chemical are
safe. The commenters have provided no
other information for the Agency to
consider in making its safety
determination.

V. Conclusion

Based on available data, the Agency
concludes that tolerances for residues of
furilazole as discussed in this document
are safe. Accordingly, the Agency is
establishing tolerances for residues of
furilazole in or on corn, sweet, forage;
corn, sweet, kernel plus cob with husks
removed; and corn, sweet, stover at 0.01
ppm. In addition, EPA is revising the
tolerance expression to clarify that (1) as
provided in FFDCA section 408(a)(3),
the tolerance covers metabolites and
degradates of furilazole not specifically
mentioned and (2) compliance with the
specified tolerance levels is to be
determined by measuring only the
specific compounds mentioned in the
tolerance expression. EPA has
determined that it is reasonable to make
this change final without prior proposal
and opportunity for comment, because
public comment is not necessary, in that
the change has no substantive effect on
the tolerance, but rather is merely
intended to clarify the existing tolerance
expression.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled ‘“Reducing Regulations
and Controlling Regulatory Costs” (82

FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.). This action does not
involve any technical standards that
would require Agency consideration of
voluntary consensus standards pursuant
to section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal

Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 17, 2019.
Michael Goodis,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.471(a):
m a. Revise the introductory text; and

m b. Add alphabetically the entries
“Corn, sweet, forage”’; ““Corn, sweet,
kernel plus cob with husks removed”;
and “Corn, sweet, stover” to the table.

The revision and additions read as
follows:

§180.471
residues.

Furilazole; tolerances for

(a) General. Tolerances are
established for residues of furilazole,
including its metabolites and
degradates, when used as an inert
ingredient (safener) in pesticide
formulations applied to the following
raw agricultural commodities.
Compliance with the tolerance levels
specified in the table in this paragraph
(a) is to be determined by measuring
only furilazole, 3-dichloroacetyl-5-(2-
furanyl)-2, 2-dimethyloxazolidine (CAS
Reg. No. 121776-33-8) in or on the
commodity.

; Parts per
Commodity million
Corn, sweet, forage .........cc....... 0.01
Corn, sweet, kernel plus cob
with husks removed ................ 0.01
Corn, sweet, stover .........cc......... 0.01

* * * * *
[FR Doc. 2019-20874 Filed 10-2—19; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2017; FRL-9994-70]

Nicotinamide; Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of nicotinamide
(CAS Reg. No. 98-92-0) when used as
an inert ingredient (corrosion inhibitor)
on growing crops only and limited to
5.0% in a pesticide formulation. Dow
AgroSciences LLC submitted a petition
to EPA under the Federal Food, Drug,
and Cosmetic Act (FFDCA), requesting
an amendment to an existing
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of nicotinamide.

DATES: This regulation is effective
October 3, 2019. Objections and
requests for hearings must be received
on or before December 2, 2019 and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2017-0046, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael L. Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305-7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Publishing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.ipl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2017-0046 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
December 2, 2019. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2017-0046, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online

instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Petition for Exemption

In the Federal Register of June 8, 2017
(82 FR 26641) (FRL—-9961-14), EPA
issued a document pursuant to FFDCA
section 408, 21 U.S.C. 346a, announcing
the filing of a pesticide petition (IN—
11012) by Dow AgroSciences LLC, 9330
Zionsville Road, Indianapolis, IN 46268.
The petition requested that 40 CFR
180.920 be amended by establishing an
exemption from the requirement of a
tolerance for residues of nicotinamide
(CAS Reg. No. 98-92-0) when used as
an inert ingredient (corrosion inhibitor)
in pesticide formulations applied to
growing crops, limited to 5% in the
pesticide formulation. That document
referenced a summary of the petition
prepared by Dow AgroSciences LLGC, the
petitioner, which is available in the
docket, http://www.regulations.gov.
Comments were received on the notice
of filing. EPA’s response to these
comments is discussed in Unit V.B.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay; thickeners
such as carrageenan and modified
cellulose; wetting, spreading, and
dispersing agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.
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IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(c)(2)(B) requires EPA to take into
account the considerations set forth in
subparagraphs (C) and (D) of subsection
(b)(2) when making this exemption
safety determination. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for nicotinamide
including exposure resulting from the
exemption established by this action.

EPA’s assessment of exposures and risks
associated with nicotinamide follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by nicotinamide as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
are discussed in this unit.

Nicotinamide is a water-soluble B-
complex vitamin which is present
naturally in animal products, whole
cereals and legumes. Together with
nicotinic acid (niacin), nicotinamide
belongs to vitamin B3 and is required as
a nutrient to prevent niacin deficiency
disorders such as pellagra. It functions
as a coenzyme or co-substrate in many
biological reduction and oxidation
reactions required for energy
metabolism in mammalian systems. It is
used as a nutritional supplement,
therapeutic agent, skin and hair
conditioning agent in cosmetics and a
constituent of consumer, household
solvent and cleaning products.

As a nutritional supplement and
vitamin, recommended daily dietary
allowances and maximum daily doses
have been established by the Institute of
Medicine (US) Standing Committee on
the Scientific Evaluation of Dietary
Reference Intakes and its Panel on
Folate, Other B Vitamins, and Choline.
The committee also established the
tolerance upper intake level at 35 mg/
day based on flushing as a critical
adverse effect. The level applies to all
forms of niacin added to foods or taken
as supplements, including
nicotinamide. Although nicotinamide is
not associated with flushing effects, a
UL for nicotinic acid based on flushing
is protective against the other effects
seen in the available toxicity studies.

Nicotinamide exhibits low levels of
acute toxicity. The rat acute oral lethal
dose (LDsp) is 3,000-7,000 milligrams/
kilogram (mg/kg). The acute dermal
LDs for rabbits is > 2,000 mg/kg.
Nicotinamide is negative for skin
sensitization in the guinea pig. It is not
irritating to rabbit skin. Nicotinamide is
considered irritating to rabbit eyes.

In a 4-week oral toxicity via gavage,
no adverse effects were observed in

female rats at dose levels below treated
with 1,000 mg/kg/day of nicotinamide.

In a developmental toxicity study
involving exposure to nicotinic acid, no
effects in the dams (decreased body
weight gains and significantly decreased
placental weights) and fetuses
(significantly lower body weights in
male offspring) were observed at dose
levels below 1,000 mg/kg/day. The
NOAEL for maternal and developmental
toxicity is 200 mg/kg/day (198 mg/kg/
day for nicotinamide). This study is
deemed relevant to the assessment of
nicotinamide since nicotinamide
converts to nicotinic acid in the gut.

Nicotinamide was negative in Ames
tests, micronucleus tests, with and
without metabolic activation. No
chromosomal effects were reported in
mammalian cells. Positive results were
seen in a sister chromatid exchange
induction study. However, it was noted
that activity was only seen at
excessively high concentrations. Based
on the weight of evidence, nicotinamide
is considered negative for mutagenicity.

Nicotinamide is not carcinogenic. No
increased incidence of tumors was
observed in a lifetime carcinogenicity
study with Swiss mice receiving 1.0%
(equivalent to 66.3 and 100 mg/kg/day
in female and male rats, respectively)
nicotinamide in the diet.

There were no data directly regarding
the potential for neurotoxicity or
immunotoxicity of nicotinamide.
However, there is no evidence of
potential neurotoxicity or
immunotoxicity in the available data.

Metabolism of nicotinamide in
humans is well understood.
Nicotinamide is necessary for lipid
metabolism, tissue respiration and
glycogenolysis. It is readily absorbed in
the gastrointestinal (g.i.) tract. In vivo,
nicotinamide is formed from the
conversion of nicotinic acid (niacin),
while some dietary nicotinamide is
oxidized to nicotinic acid and then to
nicotinamide. Nicotinamide is
incorporated into two coenzymes:
Nicotinamide adenine dinucleotide
(NAD) and nicotinamide adenine
dinucleotide phosphate (NADP) which
act as hydrogen-carrier molecules in
glycogenolysis, tissue respiration and
lipid metabolism. It can be incorporated
into NADP either directly or after
deamidation, or metabolized in the liver
and excreted in the urine. The primary
metabolites are N-methylniacinamide
and N-methyl-2-pyridone-5-
carboxamide, though it may also be
excreted unchanged.



Federal Register/Vol. 84, No. 192/ Thursday, October 3, 2019/Rules and Regulations

52777

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which the NOAEL and the
LOAEL are identified. Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

The available toxicity studies indicate
that nicotinamide has a very low overall
toxicity. No effects are observed below
1,000 mg/kg/day, the limit dose. Since
signs of toxicity were not observed
below the limit dose an endpoint of
concern for risk assessment purposes
was not identified.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to nicotinamide, EPA
considered exposure expected under the
proposed exemption from the
requirement of a tolerance as well as
from the existing approved uses. EPA
assessed dietary exposures from
nicotinamide in food as follows:

Nicotinamide is already approved for
use (synergist) on growing crops. The
current request (for use as a corrosion
inhibitor) increases dietary exposure
(food and drinking water) to
nicotinamide that can occur following
ingestion of foods with residues from
treated crops. In addition, dietary
exposure to nicotinamide may also
occur through foods that contain it
naturally, such as grains, meat and milk;
fortified foods, and dietary
supplements. However, a quantitative
dietary exposure assessment was not

conducted since a toxicological
endpoint for risk assessment was not
identified.

2. Dietary exposure from drinking
water. Since a hazard endpoint of
concern was not identified for the acute
and chronic dietary assessment, a
quantitative dietary exposure risk
assessment for drinking water was not
conducted, although exposures may be
expected from use on food crops.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors,
tables).

Nicotinamide may be used as an inert
ingredient in pesticide products that are
registered for specific uses that may
result in residential exposure, such as
pesticides used in and around the home,
and in non-pesticide products such as
household products, personal care
products and cosmetics. However, based
on the lack of a hazard endpoint of
concern, a quantitative residential
exposure assessment for nicotinamide
was not conducted.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

EPA has not found nicotinamide to
share a common mechanism of toxicity
with any other substances, and
nicotinamide does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that nicotinamide does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

Based on the lack of threshold effects,
EPA has not identified any toxicological
endpoints of concern and is conducting
a qualitative assessment of
nicotinamide. The qualitative
assessment does not use safety factors
for assessing risk, and no additional
safety factor is needed for assessing risk

to infants and children. Based on an
assessment of nicotinamide, EPA has
concluded that there are no
toxicological endpoints of concern for
the U.S. population, including infants
and children.

E. Aggregate Risks and Determination of
Safety

Because no toxicological endpoints of
concern were identified, EPA concludes
that aggregate exposure to residues of
nicotinamide will not pose a risk to the
U.S. population, including infants and
children, and that there is a reasonable
certainty that no harm will result to the
general population, or to infants and
children from aggregate exposure to
nicotinamide residues.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. Response to Comments

Two comments were received
concerning the safety and impact of
pesticides on food and human health.
Although the Agency recognizes that
some individuals believe that no residue
of pesticides should be allowed in or on
food, the existing legal framework
provided by section 408 of the FFDCA
authorizes the establishment of
pesticide tolerances or exemptions
where the Agency determines that
tolerance or exemption meets the safety
standard imposed by the statute. EPA
has sufficient data to support a safety
determination for the exemption from
the requirement of a tolerance for
nicotinamide. The commenters have
provided no additional information
supporting a determination that the
exemption is not safe.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.920 for nicotinamide
(CAS Reg. No. 98-92—-0) when used as
an inert ingredient (corrosion inhibitor)
in pesticide formulations applied to
growing crops, limited to 5.0% in a
pesticide formulation.

VII. Statutory and Executive Order
Reviews

This action establishes a tolerance
exemption under FFDCA section 408(d)
in response to a petition submitted to
the Agency. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
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“Regulatory Planning and Review” (58
FR 51735, October 4, 1993). Because
this action has been exempted from
review under Executive Order 12866,
this action is not subject to Executive
Order 13211, entitled “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001); Executive Order 13045,
entitled “Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997); or
Executive Order 13771, entitled
“Reducing Regulations and Controlling
Regulatory Costs” (82 FR 9339, February
3, 2017). This action does not contain
any information collections subject to
OMB approval under the Paperwork
Reduction Act (PRA) (44 U.S.C. 3501 et
seq.), nor does it require any special
considerations under Executive Order
12898, entitled ‘“‘Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food

this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act
Pursuant to the Congressional Review

submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 11, 2019.

Michael Goodis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.920, revise the inert
ingredient “Nicotinamide (CAS Reg. No.
98—-92-0)” in the table to read as
follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

retailers, not States or tribes, nor does Act (5 U.S.C. 801 et seq.), EPA will * * * * *
Inert ingredients Limits Uses
Nicotinamide (CAS Reg. No. 98— Not to exceed 0.5% by weight of pesticide formulation as synergist; Synergist, Corrosion Inhibitor
92-0). not to exceed 5% by weight of pesticide formulation as corrosion in-
hibitor.

[FR Doc. 2019-20528 Filed 10-2-19; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0138; FRL-9999-72]

Poly(oxy-1,2-ethanediyl), o~(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy-;
Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of poly(oxy-1,2-
ethanediyl), 0-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- (CAS Reg. No.
67674—67—-3) when used as an inert
ingredient (surfactant) applied to
animals. Exponent, on behalf of
LNouvel, Inc., submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting
establishment of an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of poly(oxy-1,2-ethanediyl),
0-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)

propyl)-o-hydroxy- when used in
accordance with the terms of the
exemption in EPA regulations.

DATES: This regulation is effective
October 3, 2019. Objections and
requests for hearings must be received
on or before December 2, 2019, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION].

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0138, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
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Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Publishing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2019-0138 in the subject line on
the first page of your submission. All
objections and requests for a hearing

must be in writing and must be received
by the Hearing Clerk on or before
December 2, 2019. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2019-0138, by one of the following
methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460—-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Petition for Exemption

In the Federal Register of May 13,
2019 (84 FR 20843) (FRL—9991-91),
EPA issued a document pursuant to
FFDCA section 408, 21 U.S.C. 346a,
announcing the filing of a pesticide
petition (PP IN-11248) by Exponent, on
behalf of LNouvel, Inc., 4657 Courtyard
Trail, Plano, TX 75024-2114. The
petition requested that 40 CFR 180.930
be amended by establishing an
exemption from the requirement of a
tolerance for residues of poly(oxy-1,2-
ethanediyl), o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl)
oxy)disiloxanyl)propyl)-w-hydroxy-
(CAS Reg. No. 67674—67—3) when used
as an inert ingredient in pesticide
formulations applied to animals. That
document referenced a summary of the
petition prepared by Exponent, on
behalf of LNouvel, Inc., the petitioner,
which is available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(@i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(c)(2)(B) requires EPA to take into
account the considerations set forth in
section 408(b)(2)(C) and (D), when
making this safety determination.
Section 408(b)(2)(C) of FFDCA requires
EPA to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the


http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
mailto:RDFRNotices@epa.gov
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl

52780

Federal Register/Vol. 84, No. 192/ Thursday, October 3, 2019/Rules and Regulations

toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for poly(oxy-1,2-
ethanediyl), o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- including exposure
resulting from the exemption
established by this action. EPA’s
assessment of exposures and risks
associated with poly(oxy-1,2-
ethanediyl), 0-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by poly(oxy-1,2-ethanediyl), o-(3-
(1,3,3,3-tetramethyl-1-((trimethylsilyl)
oxy) disiloxanyl) propyl)-o-hydroxy- as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in this
unit.

Poly(oxy-1,2-ethanediyl), o-(3-
(1,3,3,3-tetramethyl-1-((trimethylsilyl)
oxy) disiloxanyl) propyl)-o-hydroxy
exhibits low levels of acute toxicity.
Acute studies in rats showed oral LDsg
of >1,600 mg/kg. The dermal LDs; in
rats was >3,200 mg/kg. No acute
inhalation studies were available.
Poly(oxy-1,2-ethanediyl), o-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-w-hydroxy- is
considered to be an eye irritant and a
mild skin irritant. However, it was not
found to be a dermal sensitizer.

Repeat dose studies on poly(oxy-1,2-
ethanediyl), o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- are limited. In a
combined repeated dose toxicity study
with the reproduction/developmental
toxicity screening test in rats, effects
seen at 1,000 mg/kg/day, the highest
dose tested (i.e., 800 mg/kg/day to
poly(oxy-1,2-ethanediyl), a-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy-)
included decreased body weight, body
weight gain, and food consumption and
reduced body temperature in males. No
developmental/reproductive adverse
effect attributed to the test substance
were observed in the study.

There is no evidence that exposure to
poly(oxy-1,2-ethanediyl), o-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy-
suppresses or otherwise harms immune
function in humans. No signs of
neurotoxicity were reported in acute or
repeat-dose oral studies. There were
also no signs of carcinogenicity in the
database. Similarly, all tests were
negative for genotoxicity and
mutagenicity. The available data
suggests that poly(oxy-1,2-ethanediyl),
o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- is not carcinogenic.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.

PODs are developed based on a
careful analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk

assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for poly(oxy-1,2-ethanediyl),
0-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- used for human risk
assessment are described in this unit.
The Point of Departure (POD) for all
durations of oral, dermal, and inhalation
exposure is based on the NOAEL of 300
mg/kg/day and the LOAEL of 1,000 mg/
kg/day based on decreased body weight,
body weight gain, and food
consumption and reduced body
temperature in males from the
combined repeated dose toxicity study
with the reproduction/developmental
toxicity screening test. Once corrected
for the percent inert ingredient in the
test formulation, the NOAEL was 240
mg/kg/day and the LOAEL was 800 mg/
kg/day poly(oxy-1,2-ethanediyl), a-(3-
(1,3,3,3-tetramethyl-1-((trimethylsilyl)
oxy) disiloxanyl) propyl)-o-hydroxy-.

A 100-fold uncertainty factor was
used (10X interspecies extrapolation,
10X for intraspecies variability, and 1X
FQPA safety factor (SF)). The FQPA SF
is reduced to 1X because the
reproductive and developmental
toxicity database is complete and there
is no evidence of increased risk to
infants and children.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to poly(oxy-1,2-ethanediyl), o-
(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy-, EPA considered
exposure under the proposed exemption
from the requirement of a tolerance as
well as the existing tolerance exemption
for this chemical. Poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-w-hydroxy- is currently
approved as a food use inert ingredient
under 40 CFR 180.910. EPA assessed
dietary exposures from poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-m-hydroxy- in food as follows:

Because no acute endpoint of concern
was identified, a quantitative acute
dietary exposure assessment is
unnecessary. In conducting the chronic
dietary exposure assessment using the
Dietary Exposure Evaluation Model
DEEM-FCIDTM, Version 3.16, EPA used
food consumption information from the
U.S. Department of Agriculture’s
National Health and Nutrition
Examination Survey, What we eat in
America, (NHANES/WWEIA). This
dietary survey was conducted from 2003
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to 2008. The Inert Dietary Exposure
Evaluation Model (I-DEEM) is a highly
conservative model with the assumption
that the residue level of the inert
ingredient would be no higher than the
highest tolerance for a given
commodity. Implicit in this assumption
is that there would be similar rates of
degradation between the active and
inert ingredient (if any) and that the
concentration of inert ingredient in the
scenarios leading to these highest of
tolerances would be no higher than the
concentration of the active ingredient.
The model assumes 100 percent crop
treated (PCT) for all crops and that every
food eaten by a person each day has
tolerance-level residues. This model
incorporates all current and proposed
pesticidal food uses for this inert
ingredient.

2. Dietary exposure from drinking
water. For the purpose of the screening
level dietary risk assessment to support
this request for an exemption from the
requirement of a tolerance for poly(oxy-
1,2-ethanediyl), o-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy-, a
conservative drinking water
concentration value of 100 ppb based on
screening level modeling was used to
assess the contribution to drinking
water for the chronic dietary risk
assessments for parent compound.
These values were directly entered into
the dietary exposure model.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., textiles (clothing and diapers),
carpets, swimming pools, and hard
surface disinfection on walls, floors,
tables). A review of residential products
containing this inert ingredient revealed
that it is currently used in fungicides,
herbicides, and insecticides applied to
residential settings, mainly on lawns
and turf. In an effort to assess exposure,
the EPA has conducted a conservative
screening-level assessment using high-
end exposure scenarios for pesticidal
use on lawns/turf. For each residential
scenario, short-term exposure for both
the handler (adult) and post-application
exposure (adult and child) is expected.
Based on the use pattern (e.g., pre- and
post-harvest uses, use on lawns),
intermediate-term and long-term
pesticidal exposures from residential
uses are not expected.

In addition to the proposed and
current pesticidal uses of poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-w-hydroxy-, poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)

propyl)-o-hydroxy- is also used in
various non-pesticidal products;
however, quantifiable exposure data are
not available for these exposure
scenarios.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

EPA has not found poly(oxy-1,2-
ethanediyl), o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- to share a common
mechanism of toxicity with any other
substances, and poly(oxy-1,2-
ethanediyl), o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that poly(oxy-1,2-ethanediyl),
o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
A combined repeated dose toxicity
study with a reproduction/
developmental toxicity screening test
showed no effect on reproductive
parameters of fertility in the absence of
maternal toxicity.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for poly(oxy-
1,2-ethanediyl), a-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy- is
complete.

ii. There is no indication that
poly(oxy-1,2-ethanediyl), o-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy- is a
neurotoxic chemical and there is no
need for a developmental neurotoxicity
study or additional UFs to account for
neurotoxicity.

iii. There is no evidence that
poly(oxy-1,2-ethanediyl), o-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy- results
in increased susceptibility in in utero
rats in a combined repeated dose
toxicity study with the reproduction/
developmental toxicity screening test in
rats.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100% CT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- in drinking water.
EPA used similarly conservative
assumptions to assess post-application
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by poly(oxy-1,2-ethanediyl), o-(3-
(1,3,3,3-tetramethyl-1-((trimethylsilyl)
oxy) disiloxanyl) propyl)-w-hydroxy-.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
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water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-m-hydroxy- is not expected to
pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-w-hydroxy- from food and water
will utilize 29.4% of the cPAD for
children 1 to 2 years old, the population
group receiving the greatest exposure.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-w-hydroxy- is currently used as
an inert ingredient in pesticide products
that are registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to poly(oxy-1,2-ethanediyl),
o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-w-hydroxy-.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 390 for adults and 175 for
children 1 to 2 years old. Because EPA’s
level of concern for poly(oxy-1,2-
ethanediyl), o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- is a MOE of 100 or
below, these MOEs are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). A
potential intermediate-term adverse
effect was identified; however,
poly(oxy-1,2-ethanediyl), o-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy- is not
currently used as an inert ingredient in
pesticide products that are registered for
any use patterns that would result in
intermediate-term residential exposure.
Intermediate-term risk is assessed based
on intermediate-term residential
exposure plus chronic dietary exposure.
Because there is no intermediate-term

residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess intermediate-
term risk), no further assessment of
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk
assessment for evaluating intermediate-
term risk for poly(oxy-1,2-ethanediyl),
o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy-.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity, poly(oxy-
1,2-ethanediyl), o-(3-(1,3,3,3-
tetramethyl-1-((trimethylsilyl) oxy)
disiloxanyl) propyl)-o-hydroxy- is not
expected to pose a cancer risk to
humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to poly(oxy-1,2-
ethanediyl), o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy-residues.

V. Other Considerations
Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.930 for poly(oxy-1,2-
ethanediyl), o-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-o-hydroxy- (CAS Reg. No.
67674—67-3) when used as an inert
ingredient (surfactant) in pesticide
formulations applied to animals.

VII. Statutory and Executive Order
Reviews

This action establishes an exemption
from the requirement of a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66

FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action for purposes of
Executive Order 13771, entitled
“reducing Regulations and Controlling
Regulatory Costs (82 FR 9339, February
3, 2017). This action does not contain
any information collections subject to
OMB approval under the Paperwork
Reduction Act (PRA) (44 U.S.C. 3501 et
seq.), nor does it require any special
considerations under Executive Order
12898, entitled “Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.). This action does not
involve any technical standards that
would require Agency consideration of
voluntary consensus standards pursuant
to section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
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other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: September 13, 2019.
Donna Davis,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.930, add alphabetically the
inert ingredient ‘“Poly(oxy-1,2-
ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-
((trimethylsilyl) oxy) disiloxanyl)
propyl)-m-hydroxy- (CAS Reg. No.
67674—67-3)" to the table to read as
follows:

§180.930 Inert ingredients applied to
animals; exemptions from the requirement
of a tolerance.

continues to read as follows: * * * * *
Inert ingredients Limits Uses
Poly(oxy-1,2-ethanediyl), a-(3-(1,3,3,3-tetramethyl-1-((trimethylsilyl) oxy) disiloxanyl) propyl)-o-hydroxy- ........ccccoveviiriinneennne. Surfactant.
(CAS Reg. No. 67674-67-3).

[FR Doc. 2019-20524 Filed 10-2—19; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 282

[EPA-R01-UST-2019-0420; FRL-10000-
57-Region 1]

Maine: Final Approval of State
Underground Storage Tank Program
Revisions, Codification, and
Incorporation by Reference

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Pursuant to the Resource
Conservation and Recovery Act (RCRA
or Act), the Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the State
of Maine’s Underground Storage Tank
(UST) program submitted by the Maine
Department of Environmental Protection
(ME DEP). This action also codifies
EPA’s approval of Maine’s State
program and incorporates by reference
those provisions of the State regulations
that we have determined meet the
requirements for approval. The
provisions will be subject to EPA’s
inspection and enforcement authorities
under sections 9005 and 9006 of RCRA
Subtitle I and other applicable statutory
and regulatory provisions.

DATES: This rule is effective December 2,
2019, unless EPA receives adverse
comment by November 4, 2019. If EPA
receives adverse comments, it will
publish a timely withdrawal in the
Federal Register informing the public

that the rule will not take effect. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register, as of December 2, 2019, in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51.

ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

2. Email: hanamoto.susan@epa.gov.

3. Mail: Susan Hanamoto, RCRA
Waste Management, UST, and
Pesticides Section; Land, Chemicals,
and Redevelopment Division; EPA
Region 1, 5 Post Office Square, Suite
100, (Mail Code 07—-1), Boston, MA
02109-3912.

4. Hand Delivery or Courier: Deliver
your comments to Susan Hanamoto,
RCRA Waste Management, UST, and
Pesticides Section; Land, Chemicals,
and Redevelopment Division; EPA
Region 1, 5 Post Office Square, Suite
100, (Mail Code 07—1), Boston, MA
02109-3912. Such deliveries are only
accepted during the Regional Office’s
normal hours of operation.

Instructions: Direct your comments to
Docket ID No. EPA-R01-UST-2019—
0420. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://

www.regulations.gov, or email. The
Federal website, http://
www.regulations.gov, is an ‘““anonymous
access” system, which means the EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send an
email comment directly to the EPA
without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and also with
any disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information
might not be publicly available, e.g., CBI
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
might be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy.

IBR and supporting material: You can
view and copy the documents that form
the basis for this codification and
associated publicly available materials
from 8:30 a.m. to 4:00 p.m. Monday
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http://www.regulations.gov
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through Friday at the following location:
EPA Region 1 Library, 5 Post Office
Square, 1st Floor, Boston, MA 02109—
3912; by appointment only; tel: (617)
918-1990. Interested persons wanting to
examine these documents should make
an appointment with the office at least
two weeks in advance.

FOR FURTHER INFORMATION CONTACT:
Susan Hanamoto, (617) 918-1219,
hanamoto.susan@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Approval of Revisions to Maine’s
Underground Storage Tank Program

A. Why are revisions to State programs
necessary?

States that have received final
approval from the EPA under RCRA
Section 9004(b) of RCRA, 42 U.S.C.
6991c(b), must maintain an
underground storage tank program that
is equivalent to, consistent with, and no
less stringent than the Federal UST
program. Either EPA or the approved
state may initiate program revision.
When EPA makes revisions to the
regulations that govern the UST
program, states must revise their
programs to comply with the updated
regulations and submit these revisions
to the EPA for approval. Program
revision may be necessary when the
controlling Federal or state statutory or
regulatory authority is modified or
when responsibility for the state
program is shifted to a new agency or
agencies.

B. What decisions has the EPA made in
this rule?

On October 12, 2018, in accordance
with 40 CFR 281.51(a), Maine submitted
a complete program revision application
seeking the EPA approval for its UST
program revisions (State Application).
Maine’s revisions correspond to the EPA
final rule published on July 15, 2015 (80
FR 41566), which revised the 1988 UST
regulations and the 1988 state program
approval (SPA) regulations (2015
Federal Revisions). As required by 40
CFR 281.20, the State Application
contains the following: A transmittal
letter requesting approval, a description
of the program and operating
procedures, a demonstration of the
State’s procedures to ensure adequate
enforcement, a Memorandum of
Agreement outlining the roles and
responsibilities of the EPA and the
implementing agency, a statement of
certification from the Attorney General,
and copies of all relevant state statutes
and regulations. We have reviewed the
State Application and determined that
the revisions to Maine’s UST program
are equivalent to, consistent with, and

no less stringent than the corresponding
Federal requirements in subpart C of 40
CFR part 281, and that the Maine
program provides for adequate
enforcement of compliance (40 CFR
281.11(b)).

The statement of certification from the
Attorney General asserts that the State
‘“‘possesses authority over UST activities
on Indian lands in the State” pursuant
to the Act to Implement the Maine
Indian Claims Settlement (‘“Maine
Implementing Act” or “MIA”), 30
M.R.S. Sections 6201 to 6214, and the
Federal Maine Indian Claims Settlement
Act (“MICSA”’), 1980 Public Law 96—
420 (Oct. 10, 1980).

Under basic principles of Federal
Indian law, states generally lack civil
regulatory jurisdiction within Indian
country as defined in 18 U.S.C. Section
202F;1151. Alaska v. Native Village Of
Venetie Tribal Government, 522 U.S.
520, 527 n.1 (1998). Thus, EPA cannot
presume a state has authority to regulate
in Indian country, including with regard
to UST activities. Instead, a state must
demonstrate its jurisdiction, and EPA
must determine that the state has made
the requisite demonstration and
expressly determine that the state has
authority, before a state can implement
a program in Indian country.

Based on the unique jurisdictional
framework established in MIA, MICSA,
and the two companion laws for the
Aroostook Band of Micmacs * and
Houlton Band of Maliseet Indians,2 EPA
has previously determined that the State
of Maine has civil regulatory
jurisdiction in Indian country in two
contexts. In 2012, EPA determined that
the State has jurisdiction to issue
National Pollution Discharge
Elimination System (“NPDES”’) permits
under the Clean Water Act in the
territories of the Penobscot Indian
Nation and Passamaquoddy Tribe. 77
FR 23481, 23482 (April 19, 2012); see
also Maine v. Johnson, 498 F.3d 37 (1st
Cir. 2007); 78 FR 13339, 13349 (“EPA
proposes to approve the state to
implement its NPDES program in the
territories of the Houlton Band of
Maliseet Indians and the Aroostook
Band of Micmacs. . . .”). In 2015, EPA
determined that the State has authority
to set water quality standards under the
Clean Water for waters in Tribal lands.
February 2, 2015, Letter from H. Curtis
Spalding, EPA Regional Administrator,
to Patricia W. Aho, Maine Department
of Environmental Protection

1 Aroostook Band of Micmacs Settlement Act
(ABMSA), 1991 Public Law 102-171 (Nov. 26,
1991); Micmac Settlement 30 M.R.S. Sections 7210,
et seq.

21980 Public Law 96—420; M.R.S. section 6205—
A.

Commissioner, Re: Review and Decision
on Water Quality Standards Revisions,
available at https://www.epa.gov/sites/
production/files/2016-04/documents/
me let 020215.pdyf.

In recognition of the significant time
and resources needed to address the
State’s assertion of authority to regulate
UST activities on Tribal lands, the EPA
is not making a determination on such
authority as part of this decision. This
approach allows EPA to move forward
with approval of the State’s program
elsewhere in the State while it
continues to work on the State’s
assertion in Tribal lands. EPA is
committed to acting on the State’s
assertion of authority. It will do so
following the necessary consultation
with the federally recognized Indian
tribes in Maine, consistent with
Executive Order 13175 (Nov. 6, 2000)
and EPA’s Policy on Consultation and
Coordination with Indian Tribes (May 4,
2011).

Therefore, the EPA grants Maine final
approval to operate its UST program
with the changes described in the State
Application, and as outlined below in
Section I.G of this document, except as
is relates to USTs on Indian lands.

C. What is the effect of this approval
decision?

This action does not impose
additional requirements on the
regulated community because the
regulations being approved by this rule
are already effective in Maine, and they
are not changed by this action. This
action merely approves the existing
State regulations as meeting the Federal
requirements and renders them
federally enforceable.

D. Why is EPA using a direct final rule?

EPA is publishing this direct final
rule concurrent with a proposed rule
because we view this as a
noncontroversial action and anticipate
no adverse comment. EPA is providing
an opportunity for public comment
now.

E. What happens if the EPA receives
comments that oppose this action?

Along with this direct final, the EPA
is publishing a separate document in the
“Proposed Rules” Section of this issue
of the Federal Register that serves as the
proposal to approve the State’s UST
program revisions, providing
opportunity for public comment. If EPA
receives comments that oppose this
approval, EPA will withdraw the direct
final rule by publishing a document in
the Federal Register before the rule
becomes effective. The EPA will base
any further decision on the approval of
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the State program changes after
considering all comments received
during the comment period. EPA will
then address all public comments in a
later final rule. You may not have
another opportunity to comment. If you
want to comment on this approval, you
must do so at this time.

F. For what has Maine previously been
approved?

On June 11, 1992, the EPA finalized
a rule approving the UST program,
effective July 13, 1992, to operate in lieu
of the Federal program. On February 21,

1996, effective April 22, 1996, the EPA
codified the approved Maine program,
incorporating by reference the State
statutes and regulatory provisions that
are subject to EPA’s inspection and
enforcement authorities under RCRA
Sections 9005 and 9006, 42 U.S.C.
6991d and 6991e, and other applicable
statutory and regulatory provisions.

G. What changes are we approving with
this action?

On October 12, 2018, in accordance
with 40 CFR 281.51(a), Maine submitted
a complete application for final

approval of its UST program revisions
adopted on September 26, 2018. The
EPA now makes an immediate final
decision, subject to receipt of written
comments that oppose this action, that
Maine’s UST program revisions satisfy
all of the requirements necessary to
qualify for final approval. Therefore,
EPA grants Maine final approval, except
as it relates to USTs on Indian lands, for
the following program changes:

Required Federal element

Implementing state authority

40 CFR 281.30, New UST Systems and Notification ........
40 CFR 281.31, Upgrading Existing UST Systems ...........
40 CFR 281.32, General Operating Requirements ...........

691(5)(B)(1), (4), (6), (6-A); (5)(C); (7)(B); (8)(B)(1), (4); (10)(B)(1), (3) and (10)(C).

691(5)(B)(1); (5)(C)(3), (4); (7)(D); and (10)(C).

691(5)(B)(1)(b); (5)(D)(3), (4), (6)(a), (7)(f), (9). (12), (14), (16); (7)(C)(1), (4), (5), (6);
@)(B)(1)(H); (B)(C)(1), (3), (4); (10)(B)(1)(b); (10)(D)(1), (2), (9); Appendix A; Appen-

40 CFR 281.33, Release Detection ...................

40 CFR 281.34, Release Reporting, Investigation, and

Confirmation.

40 CFR 281.35, Release Response and Corrective Ac-

tion.

40 CFR Section 281.36, Out-of-service Systems and Clo-

sure.

40 CFR 281.37, Financial Responsibility for USTs Con-

taining Petroleum.

40 CFR 281.40, Legal Authorities for Compliance Moni-

toring.

40 CFR 281.41, Legal Authorities for Enforcement Re-

sponse.

dix M; and Appendix N.
691(5)(B)(2), (3), (7); (5)(C)(

(7)(D); (8)(B)(1)(e), (), (3)

Appendix B; Appendix E(7)
691(5)(D)(10), (11); (7)(C)(3)

691(11)(A); (11)(B); and (11)(F).

(10)(A)(2).
38 M.R.S. Section 342-B.

1), (2), (3); (5)(D)(1), (2), (7), (8), (9); (7)(B)(4); (7)(C)(2);
; (8)(C)(1), (3); (10)(A)2); (10)(B)(2); (10)(C); 10(D)(1);
; and Appendix E(9).

; (8)(C)(1), (3); (10)(A)(2); and (12)(A)(2).

691(12)(A)(6); (12)(B)(1); (12)(C)(1), (2); (12)(C)(4); and (12)(E).

691(5)(D)(15)(a), (b), (c), (d), (e), (), (h), (i), (K), (0); (7)NC)(®); (8)(C)(1), (3); and

Maine Rule of Civil Procedure 80K, Section 4 (O); 38 M.R.S. Section 348(1), (3); 38
M.R.S. Section 349(2), (6), (8); 38 M.R.S. Section 347-A(1), (3); 38 M.R.S. Sec-
tion 565—A(1); and 38 M.R.S. Section 568(3).

The State also demonstrates that its
program provides adequate enforcement
of compliance as described in 40 CFR
281.11(b) and part 281, subpart D. The
ME DEP has broad statutory authority
with respect to USTs to regulate
installation, operation, maintenance,
closure, and UST releases, and to the
issuance of orders. These statutory
authorities are found in: Maine Revised
Statutes Annotated, Title 4: Judiciary,
Title 5: Administrative Procedures and
Services, Title 14: Court Procedure—
Civil, Title 17: Crimes, Title 38: Waters
and Navigation.

H. Where are the revised rules different
from the Federal rules?

Broader in Scope Provisions

The following statutory and
regulatory provisions are considered
broader in scope than the Federal
program, and are therefore not
enforceable as a matter of Federal law:

A facility owner or operator may use
the Maine Ground and Surface Waters
Cleanup and Response Fund in
accordance with the eligibility
requirements and financial assurance

limits of the Oil Discharge Prevention
and Pollution Control Law, 38 M.R.S.
Section 551 and the Oil Storage
Facilities Groundwater Protection Law,
568—A, in combination with one or
more of the other mechanisms to assure
full coverage of third party damage
liability in accordance with the
minimum financial assurance
requirements of Chapter 691, Rule for
Underground Oil Storage Facilities,
Sections 5(D)(15)(a) and (b) in meeting
the State’s and EPA’s financial
responsibility requirements for
underground storage tanks containing
petroleum.

The owner of a facility is responsible
for ensuring that the entire facility is
inspected annually for compliance. The
facility owner shall submit annual
inspection results to the Commissioner
on each July 1st, unless the Department
agrees to an alternate schedule for
submittal that is no less frequent than
once every 12 months. The inspection
results must be recorded on a form
provided by the Commissioner and
must include a certification statement,
signed by a Certified Underground Oil

Storage Tank Installer or Inspector. The
statement must certify that the entire
facility was inspected and any
deficiencies discovered have been
corrected.

A tank and its associated piping must
be taken out of operation and properly
abandoned upon the expiration date of
the tank warranty. When the length of
the tank warranty is either unknown or
the tank was installed after January 1,
2008, the tank will be deemed to have
a tank warranty of 30 years from the
date of installation. An extension may
be granted if the tank, its associated
piping and other facility components
pass integrity testing. Single walled
waste oil tanks and their associated
piping are required to be taken out of
operation and properly abandoned by
October 13, 2019. A deed notation is
required for all tanks and piping
abandoned in place. All abandoned
facilities and tanks used for the storage
of Class I liquids that require removal
must be removed under the direct, on-
site supervision of a certified
underground storage tanks installer.
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New or replacement tanks and piping
at heating oil or process oil storage
facilities used for consumption on the
premises or by the owner or operator are
required to be constructed of fiberglass,
cathodically protected steel, or other
noncorrosive material approved by the
Commissioner. All tanks and piping
must be secondarily contained with
continuous interstitial space
monitoring. Tanks with a capacity over
1,100 gallons must have spill and
overfill prevention equipment.

Only a properly certified
Underground Oil Storage Tank Installer
with the appropriate class of
certification and that has paid the
required certification fee may install an
underground oil storage facility. The
Certified Installer shall be present and
supervise all aspects of the underground
storage tank facility installation,
including the excavation and
replacement of a concrete pad, backfill,
or soil within ten feet of an
underground oil storage tank or facility
product piping. Within 30 days of
installation completion, the Certified
Installer is responsible for providing the
Commissioner with a certification that
the facility, materials, design, and
installation are in compliance with all
State requirements.

Tanks are prohibited from installation
within one foot of bedrock. In sensitive
geologic areas with known
contamination, bedrock blasting during
installation may not occur without the
Department’s approval.

For all new installations and
replacements of tanks and piping the
facility owner shall maintain a to-scale,
as-built drawing of the facility at the
facility or the owner’s primary place of
business. The drawing is to show the
location of tanks, piping, dispensers and
other major underground facility
components to facilitate safe facility
maintenance, repairs, replacement, and
remediation. No permanent structures,
underground utilities or other objects
may be installed or constructed near a
tank such that it would impede the
tank’s safe removal.

If a tank is replaced, all associated
underground piping not meeting the
design requirements of Chapter 691
shall be replaced. Underground piping
meeting the requirements of Chapter
691 must be precision tested in
accordance with Appendix B prior to
continued use. If product piping is
replaced and structural damage to the
associated tank has occurred, impairing
its physical integrity, the tank must also
be replaced or repaired. Tanks that
cannot be repaired must be abandoned
in accordance with Chapter 691, Section
11.

Repairs of a galvanic cathodic
protection system must be completed by
a Maine Certified Underground Oil
Storage Tank Installer (Certified
Installer) within 180 days of a failed
test. If anodes are added to a tank, the
Certified Installer shall submit written
documentation that all repairs were
conducted in accordance with
recommended practices of STI or NACE.
Testing and recalibration of overfill and
spill prevention alarms and shutoff
systems must be conducted by a
Certified Installer or Maine Certified
Underground Oil Storage Tank
Inspector (Certified Inspector) who is
also certified by the manufacturer of the
equipment if available. Repairs of
automatic overfill and spill prevention
alarm and shutoff systems must be done
by a Certified Installer or for certain
minor repairs a Certified Inspector
within 30 days. Repairs, other than
corrosion induced or product
incompatibility caused leaks, to
fiberglass, cathodically protected steel
and other approved noncorrosive
material tanks and piping must be
properly conducted by a Certified
Installer. The Certified Installer must
also be certified by the tank or piping
manufacturer, when available, to
conduct a repair without a manufacturer
representative, so as not to void the
manufacturer warranty.

New and replacement underground
waste oil facilities may not be located
beneath a building or other permanent
structure or within 25 feet of a classified
body of surface water.

At least 60 days prior to new and
replacement field constructed
underground oil storage tank
registration, design and installation
plans must be submitted to the
Commissioner for review and approval.
The tank must be designed by a
professional engineer in compliance
with Maine’s professional regulation
statute, and constructed in accordance
with UL Standard 1746, ‘“Corrosion
Protection Systems for Underground
Storage Tanks”, and API Standard 650
“Welded Steel Tanks or Oil Storage”.
All phases of assembly and installation
must be supervised by the professional
engineer. Within 30 days of installation
completion, the engineer shall submit a
certification to the Commissioner stating
that the facility materials, design, and
installation meet all applicable State
requirements. If a tank is replaced, all
associated piping not meeting the
design and installation requirements of
Chapter 691, Rule for Underground Oil
Storage Facilities, Section 8. (Chapter
691, Section 8.) must be replaced except
if the piping is part of an airport hydrant
piping system. Piping connected to field

constructed tanks must be designed and
constructed in accordance with the
requirements of Chapter 691, Rule for
Underground Oil Storage Facilities,
Sections 5., 6., 7., 9., or 10. depending
on the type of facility and piping system
proposed. If product piping attached to
a field constructed tank is replaced and
structural damage to the associated tank
occurred impairing its physical
integrity, the tank must also be replaced
if not designed and installed in
accordance with Chapter 691, Section 8.

New or replacement tanks at facilities
storing heavy oils; oil that must be
heated during storage, including but not
limited to #5 and #6 oil; and #4 oil only
when it must be heated during storage,
must be installed in accordance with
National Fire Protection Association
Code 31 and the requirements of
Chapter 691, Section 6(B)(4), (5), and
(6), except that the installation of copper
and PVC piping is prohibited and the
heating system must be electrically
isolated from the cathodic protection
system if the tank is steel. All facility
construction materials must be
compatible with the temperature at
which the product is to be stored.
Fiberglass or plastic jacketed component
may not be installed in facilities where
the oil temperature will exceed 150 °F.
Only a properly certified Class 2
underground storage tank installer may
install an underground heavy oil storage
facility. New and replacement fiberglass
and plastic jacketed steel tanks must
have continuous product temperature
monitoring equipment which much be
tested, and if necessary, calibrated at
least annually. If a tank is replaced, all
associated underground piping not
meeting the design requirements of
Chapter 691 must be replaced. Any
replacement piping must be designed
and installed in accordance with
Chapter 691. If product piping is
replaced and structural damage to the
tank has occurred, the associated tank
must also be replaced if not constructed
of fiberglass, cathodically protected
steel, or other noncorrosive material
approved by the Commissioner. Repairs
of damaged fiberglass, cathodically
protected steel, and other Commissioner
approved tanks may only be made if
conducted in accordance with Chapter
691, Sections 5(D)(13) or (14). Tanks
that cannot be repaired must be
abandoned in accordance with Chapter
691, Section 11.

At least 60 days prior to new or
replacement airport hydrant piping
registration, installation plans must be
submitted for Department review and
approval. New and replacement airport
hydrant piping must be designed by a
professional engineer and constructed
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in accordance with American National
Standards Institute (ANSI) standard for
“Chemical Plant and Petroleum
Refinery Piping”, ANSI/ASME B 31.1.
New and replacement airport hydrant
piping must be installed according to
good engineering practices using
radiograph inspected welded joints and
under the supervision of a professional
engineer licensed in Maine or otherwise
working in compliance with 32 M.R.S.
Sections 1351-1362. Within 30 days of
installation completion the professional
engineer is required to submit to the
Commissioner a certification that the
materials, design, and installation meet
the applicable Chapter 691 Rules for
Underground Oil Storage Facilities
requirements. Repairs of new,
replacement and existing piping must in
accordance with good engineering
practice and under the surveillance of a
Maine professional engineer. The
repaired section must be tested for leaks
and for proper operation of the cathodic
protection system. A report describing
the repairs made and test results must
be submitted to the Commissioner for
approval.

More Stringent Provisions

The following statutory and
regulatory provisions are considered
more stringent than the Federal program
and are therefore enforceable as a matter
of Federal law:

Tank registrations require additional
information from the Federal
notification requirements, such as depth
to bedrock and water table (when
known), proximity to sensitive areas,
site drawing, manufacturer warranty
date.

New and replacement spill buckets
must be double walled.

If more than 25% of a piping run is
replaced, the entire piping run must be
replaced with piping that meets the
current new piping standards.

Methods of leak detection for tanks
and piping that are not allowed include:
For tanks, manual tank gauging,
groundwater monitoring and vapor
monitoring and for piping, line tightness
testing.

Walkthrough inspections are
conducted weekly.

Sump testing and the correction of
any deficiencies must be certified by a
Maine Certified Underground Oil
Storage Tank Installer or Inspector.

All new and replacement field
constructed tanks must have secondary
containment, continuous interstitial
space monitoring, and overfill and spill
prevention equipment. New or
replacement field constructed tank
piping must have secondary

containment regardless of the size of the
field constructed tank.

New and replacement airport hydrant
piping must have secondary
containment and continuous interstitial
space monitoring.

Wastewater treatment tank systems
and aboveground oil storage tanks
associated with field constructed tanks
and airport hydrant systems are
required to be registered and meet
financial assurance for corrective action
and third-party insurance for
discharges.

I1. Codification

A. What is codification?

Codification is the process of placing
a state’s statutes and regulations that
comprise the state’s approved UST
program into the CFR. Section 9004(b)
of RCRA, as amended, allows the EPA
to approve State UST programs to
operate in lieu of the Federal program.
The EPA codifies its authorization of
state programs in 40 CFR part 282 and
incorporates by reference state statutes
and regulations that the EPA will
enforce under Sections 9005 and 9006
of RCRA and any other applicable state
provisions. The incorporation by
reference of state authorized programs
in the CFR should substantially enhance
the public’s ability to discern the
current status of the approved state
program and state requirements that can
be federally enforced. This effort
provides clear notice to the public of the
scope of the approved program in each
state.

B. What is the history of codification of
Maine’s UST program?

EPA incorporated by reference the
Maine DEP approved UST program
effective April 22, 1996 (61 FR 6555;
February 21, 1996). In this document,
EPA is revising 40 CFR 282.69 to
include the approved revisions.

C. What codification decisions have we
made in this rule?

Incorporation by reference: In this
rule, we are finalizing regulatory text
that includes incorporation by
reference. In accordance with the
requirements of 1 CFR 51.5, we are
finalizing the incorporation by reference
of the Maine statutes and regulations
described in the amendments to 40 CFR
part 282 set forth below. The EPA has
made, and will continue to make, these
documents generally available through
www.regulations.gov and at the EPA
Region 1 office (see the ADDRESSES
Section of this preamble for more
information).

The purpose of this Federal Register
document is to codify Maine’s approved

UST program. The codification reflects
the State program that would be in
effect at the time EPA’s approved
revisions to the Maine UST program
addressed in this direct final rule
become final. The document
incorporates by reference Maine’s UST
statutes and regulations and clarifies
which of these provisions are included
in the approved and federally
enforceable program. By codifying the
approved Maine program and by
amending the CFR, the public will more
easily be able to discern the status of the
federally-approved requirements of the
Maine program.

EPA is incorporating by reference the
Maine approved UST program in 40
CFR 282.69. Section 282.69(d)(1)(i)(A)
incorporates by reference for
enforcement purposes the State’s
statutes and regulations, except as it
relates to USTs on Indian lands.

Section 282.69 also references the
Attorney General’s Statement,
Demonstration of Adequate
Enforcement Procedures, the Program
Description, and the Memorandum of
Agreement, which are approved as part
of the UST program under Subtitle I of
RCRA. These documents are not
incorporated by reference.

D. What is the effect of Maine’s
codification on enforcement?

The EPA retains the authority under
sections 9005 and 9006 of Subtitle I of
RCRA, 42 U.S.C. 6991d and 6991e, and
other applicable statutory and
regulatory provisions to undertake
inspections and enforcement actions
and to issue orders in approved states.
With respect to these actions, EPA will
rely on Federal sanctions, Federal
inspection authorities, and Federal
procedures rather than the state
authorized analogues to these
provisions. Therefore, the EPA is not
incorporating by reference such
particular, approved Maine procedural
and enforcement authorities. Section
282.69(d)(1)(ii) of 40 CFR lists those
approved Maine authorities that would
fall into this category.

E. What State provisions are not part of
the codification?

The public also needs to be aware that
some provisions of the State’s UST
program are not part of the federally
approved State program. Such
provisions are not part of the RCRA
Subtitle I program because they are
“broader in scope” than Subtitle I of
RCRA. Title 40 CFR 281.12(a)(3)(ii)
states that where an approved state
program has provisions that are broader
in scope than the Federal program,
those provisions are not a part of the
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federally approved program. As a result,
State provisions which are broader in
scope than the Federal program are not
incorporated by reference for purposes
of enforcement in part 282. Section
282.69(d)(1)(iii) lists for reference and
clarity the Maine statutory and
regulatory provisions which are broader
in scope than the Federal program and
which are not, therefore, part of the
approved program being codified in this
document. Provisions that are broader
in scope cannot be enforced by EPA; the
State, however, will continue to
implement and enforce such provisions
under State law.

III. Statutory and Executive Order
Reviews

This action only applies to Maine’s
UST Program requirements pursuant to
RCRA section 9004 and imposes no
requirements other than those imposed
by State law. It complies with
applicable Executive Orders (E.O.s) and
statutory provisions as follows:

A. Executive Order 12866 Regulatory
Planning and Review, Executive Order
13563: Improving Regulation and
Regulatory Review

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21,
2011). This action approves and codifies
State requirements for the purpose of
RCRA section 9004 and imposes no
additional requirements beyond those
imposed by State law. Therefore, this
action is not subject to review by OMB.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 (82 FR 9339, February 3, 2017)
regulatory action because actions such
as this final approval of Maine’s revised
underground storage tank program
under RCRA are exempted under
Executive Order 12866. Accordingly, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

C. Unfunded Mandates Reform Act and
Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Because this action approves and
codifies pre-existing requirements under
State law and does not impose any
additional enforceable duty beyond that
required by State law, it does not
contain any unfunded mandate or

significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(2 U.S.C. 1531-1538). As discussed
above, EPA is not acting on approval to
operate the State’s UST program as it
applies to Tribal lands in the State.
Therefore, this action also does not
significantly or uniquely affect the
communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

D. Executive Order 13132: Federalism

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves and codifies State
requirements as part of the State RCRA
underground storage tank program
without altering the relationship or the
distribution of power and
responsibilities established by RCRA.

E. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant, and it does not
make decisions based on environmental
health or safety risks.

F. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a “‘significant regulatory action” as
defined under Executive Order 12866.

G. National Technology Transfer and
Advancement Act

Under RCRA section 9004(b), EPA
grants a State’s application for approval
as long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a State approval
application, to require the use of any
particular voluntary consensus standard
in place of another standard that
otherwise satisfies the requirements of
RCRA. Thus, the requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not

apply.

H. Executive Order 12988: Civil Justice
Reform

As required by Section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.

I. Executive Order 12630: Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order.

J. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
“Burden” is defined at 5 CFR 1320.3(b).

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.
Because this rule approves pre-existing
State rules which are at least equivalent
to, and no less stringent than existing
Federal requirements, and imposes no
additional requirements beyond those
imposed by State law, and there are no
anticipated significant adverse human
health or environmental effects, the rule
is not subject to Executive Order 12898.

L. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801-808, generally provides that
before a rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this document and other
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required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). However, this action
will be effective December 2, 2019
because it is a direct final rule.

Authority: This rule is issued under the
authority of Sections 2002(a), 7004(b), and
9004 of the Solid Waste Disposal Act, as
amended, 42 U.S.C. 6912, 6991c, 6991d, and
6991e.

List of Subjects in 40 CFR Part 282

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Incorporation by
reference, Insurance, Intergovernmental
relations, Penalties, Petroleum,
Reporting and recordkeeping
requirements, Surety bonds, Water
supply.

Dated: September 13, 2019.

Dennis Deziel,
Regional Administrator, EPA Region 1.

For the reasons set forth in the
preamble, EPA is amending 40 CFR part
282 as follows:

PART 282—APPROVED
UNDERGROUND STORAGE TANK
PROGRAMS

m 1. The authority citation for part 282
continues to read as follows:

Authority: 42 U.S.C. 6912, 6991c, 6991d,
and 6991e.

m 2. Revise § 282.69 to read as follows:

§282.69 Maine State-Administered
Program.

(a) The State of Maine is approved to
administer and enforce an underground
storage tank program in lieu of the
Federal program under Subtitle I of the
Resource Conservation and Recovery
Act of 1976 (RCRA), as amended, 42
U.S.C. 6991 et seq. The State’s program,
as administered by the Maine
Department Environmental Protection
(ME DEP), was approved by EPA
pursuant to 42 U.S.C. 6991c and 40 CFR
part 281. EPA approved the Maine
program on June 11, 1992, which was
effective on July 13, 1992.

(b) Maine has primary responsibility
for administering and enforcing its
federally approved underground storage
tank program. However, EPA retains the
authority to exercise its inspection and
enforcement authorities under Sections
9005 and 9006 of Subtitle I of RCRA, 42
U.S.C. 6991d and 6991e, as well as

under any other applicable statutory
and regulatory provisions.

(c) To retain program approval, Maine
must revise its approved program to
adopt new changes to the Federal
Subtitle I program which makes it more
stringent, in accordance with Section
9004 of RCRA, 42 U.S.C. 6991c and 40
CFR part 281, subpart E. If Maine
obtains approval for the revised
requirements pursuant to Section 9004
of RCRA, 42 U.S.C. 6991c, the newly
approved statutory and regulatory
provisions will be added to this subpart
and notification of any change will be
published in the Federal Register.

(d) Maine has final approval for the
following elements of its program
application originally submitted to EPA
and approved effective July 13, 1992,
and the program revision application
approved by EPA, except as it relates to
USTs on Indian lands, effective on
December 2, 2019.

(1) State statutes and regulations—(i)
Incorporation by reference. The material
cited in this paragraph (d)(1)(i), and
listed in appendix A to this part, is
incorporated by reference as part of the
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq. (See §282.2 for
incorporation by reference approval and
inspection information.) You may
obtain copies of the Maine regulations
and statutes that are incorporated by
reference in this paragraph (d)(1)(i) from
the Staff to the Board of Underground
Storage Tank Installers, Maine DEP, 17
SHS, Augusta, ME 04333-0017; Phone
number: 207-287-7688; Hours:
Monday—Friday, 8:00 a.m. to 5:00 p.m.;
website for statutes and regulations:
https://www.maine.gov/dep/waste/ust/
lawsrules.html.

(A) “Maine Statutory and Regulatory
Requirements Applicable to the
Underground Storage Tank Program,
September 2018.”

(B) [Reserved]

(ii) Legal basis. EPA evaluated the
following statutes and regulations
which are part of the approved program,
but they are not being incorporated by
reference for enforcement purposes, and
do not replace Federal authorities:

(A) The statutory provisions include:

(1) Maine Revised Statutes, Title 4:
Judiciary; Chapter 5: District Court;
Section 152. District court, Civil
jurisdiction; 6—A N. All laws
administered by the Department of
Environmental Protection.

(2) Maine Revised Statutes, Title 14:
Court Procedure—Civil, Chapter 711:
Equity Proceedings.

(3) Maine Revised Statutes, Title 17:
Crimes, Chapter 91: Nuisances, Section
2794. Dumping of oil.

(4) Maine Revised Statutes Annotated,
Title 38. Waters and Navigation,
Chapter 2. Department of
Environmental Protection, Subchapter
1. Organization and Powers, Section
342.7. Representation in court, Section
342.11-B. Revoke or suspend licenses
and permits, Section 346. Judicial
appeals, Section 347—A. Violations,
Section 348. Judicial enforcement, and
Section 349. Penalties.

(5) Maine Revised Statutes Annotated,
Title 38. Waters and Navigation,
Chapter 3. Protection and Improvement
of Waters, Subchapter 2-A. Oil
Discharge Prevention and Pollution
Control, Section 550. Enforcement,
Penalties.

(6) Maine Revised Statutes Annotated,
Title 38. Waters and Navigation,
Chapter 3. Protection and Improvement
of Waters, Subchapter 2-B. Oil Storage
Facilities and Ground Water Protection,
Section 565—A. Authority to prohibit
product delivery; Section 568.3.
Issuance of clean-up orders; Section
568.4. Enforcement, penalties, punitive
damages, Section 570—C. Municipal
ordinances, powers limited.

(7) Maine Revised Statutes Annotated,
Title 38. Waters and Navigation,
Chapter 13-D: Wellhead Protection,
Section 1397. Enforcement.

(B) The regulatory provisions include:

(1) 06-096, Maine Department of
Environmental Protection, Chapter 691,
Rule for Underground Oil Storage
Facilities: 4.0. Registration of
Underground Oil Storage Facilities;
5.D.(11)(e) Leak or discharge reporting
requirements; 12.A.(3) Discharge and
leak investigation, response and
corrective action; 14. Severability.

(2) The Maine Rules of Civil
Procedure, Rule 24. Intervention, Rule
80K. Land Use Violations.

(iii) Provisions not incorporated by
reference. The following specifically
identified statutory and regulatory
provisions applicable to the Maine’s
UST program are broader in scope than
the Federal program, are not part of the
approved program, and are not
incorporated by reference herein for
enforcement purposes:

(A) Maine Revised Statutes
Annotated, Title 38. Waters and
Navigation, Chapter 3. Protection and
Improvement of Waters, Subchapter 2—-
A. Oil Discharge Prevention and
Pollution Control: Section 551. Maine
Ground and Surface Waters Clean-up
and Response Fund;

(B) Maine Revised Statutes
Annotated, Title 38. Waters and
Navigation, Chapter 3. Protection and
Improvement of Waters, Subchapter 2—
B. Oil Storage Facilities and Ground
Water Protection: Section 563. 9.
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Annual compliance inspection.; Section
564. 5. Mandatory for replacement.;
Section 565. Regulation of underground
oil storage facilities used for
consumption on the premises or by the
owner or operator; Section 566—A. 5.
Abandonment of underground oil
storage facilities and tanks; Section 567.
Certification of underground tank
installers; Section 570-1. Budget
approval;

(C) 06-096, Maine Department of
Environmental Protection, Chapter 691,
Rule for Underground Oil Storage
Facilities: 5.B.(4)(a), (d), (g), (h), and (j)
General facility installation
requirements; 5.B.(5)(b) Installation
requirements for new and replacement
tanks; 5.D.(3)(f) Operation and
Monitoring Requirements for Galvanic
Cathodic Protection Systems; 5.D.(6)(b)
Overfill and spill prevention; 5.D.(14)(c)
Repairs other than relining; 5.D.(15)(f)
(vii) Financial responsibility
requirements; 5.D.(17) Annual
compliance inspection requirements;
5.D.(19)(b) Safe excavation
requirements; 5.F. Mandatory facility
closure upon expiration of warranty; 6.
Regulation of heating oil facilities used
for consumption on the premises or by
the owner or operator; 7.B.(7) Design
and installation standards for new and
replacement facilities; 8.B.(1)(d) and (e)
Design and installation requirements for
new and replacement tanks, 8.B.(4)(b),
(d), and (e) General installation
requirements, 9.B.(4) Installation
requirements for new and replacement
heavy oil facilities, 10.B.(1)(c) General
design and construction requirements,
10.B.(3)(b), (), and (h) General
installation requirements, and 10.D.(2)
Operation, maintenance, testing and
inspection requirements for new,
replacement and existing systems.

(2) Statement of legal authority. The
Attorney General’s Statements, signed
by the Attorney General of Maine on
December 5, 1991, and October 12,
2018, though not incorporated by
reference, are referenced as part of the
approved underground storage tank
program under Subtitle I of RCRA, 42
U.S.C. 6991 et seq.

(3) Demonstration of procedures for
adequate enforcement. The
“Demonstration of Procedures for
Adequate Enforcement” submitted as
part of the original application on
November 27, 1991, and as part of the
program revision application for
approval on October 13, 2018 though
not incorporated by reference, is
referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

(4) Program description. The program
description and any other material
submitted as part of the original
application on November 27, 1991, and
as part of the program revision
application on October 13, 2018, though
not incorporated by reference, are
referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

(5) Memorandum of Agreement. The
Memorandum of Agreement between
EPA Region 1 and the Maine
Department of Environmental
Protection, signed by the EPA Regional
Administrator on November 21, 2018
though not incorporated by reference, is
referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

m 3. Appendix A to part 282 is amended
by revising the entry for Maine to read
as follows:

Appendix A to Part 282—State
Requirements Incorporated by
Reference in Part 282 of the Code of
Federal Regulations

* * * * *

Maine
(a) The statutory provisions include:

Maine Revised Statutes Annotated, Title 38.
Waters and Navigation

1. Chapter 2. Department of Environmental
Protection, Subchapter 1. Organization and
Powers

Section 341-A. Department of
Environmental Protection, Section 341-H.
Departmental rulemaking, Section 342-B.
Liability of fiduciaries and lenders, Section
343-E. Voluntary response action program,
Section 347-C. Right of inspection and entry.

2. Chapter 3. Protection and Improvement of
Waters, Subchapter 2—A. Oil Discharge
Prevention and Pollution Control

Section 541. Findings; purpose, Section
542. Definitions, Section 543. Pollution and
corruption of waters and lands of the State
prohibited, Section 548. Removal of
prohibited discharges.

3. Chapter 3. Protection and Improvement of
Waters, Subchapter 2-B. Oil Storage
Facilities and Ground Water Protection.

Section 561. Findings, purpose, Section
562—A. Definitions, Section 563. Registration
and inspection of underground oil storage
tanks and piping, except 9., Section 563—A.
Prohibition of nonconforming underground
oil storage facilities and tanks, Section 563—
B. Regulatory powers of department, Section
564. Regulation of underground oil storage
facilities used to store motor fuels or used in
the marketing and distribution of oil, except
5., Section 566—A. Abandonment of
underground oil storage facilities and tanks,
Section 567—A. Certifications, Section 568.
Cleanup and removal of prohibited

discharges, except 3. and 4., Section 568—A.
Fund coverage requirements, Section 568-B.
Clean-up and Response Review Board
created, Section 569-C. Limited exemption
from liability for state or local governmental
entities, Section 570. Liability, Section 570—
F. Special provisions, Section 570-K.
Aboveground oil storage facilities, Section,
Section 570-N. Rules, wastewater treatment
tank systems.

4. Chapter 13-D: Wellhead Protection.

Section 1391. Declaration of Policy,
Section 1392. Definitions, Section 1393.
Prohibition on installation of facilities in
wellhead protection zones, Section 1394.
Variances, Section 1398. Eligibility for Clean-
up funds, Section 1399. Municipal authority,
Section 1400. Rules.

(b) The regulatory provisions include:

1. 06-096, Maine Department of
Environmental Protection, Chapter 691, Rule
for Underground 4il Storage Facilities:
(effective September 26, 2018).

Section 1. Legal Authority, Section 2.
Preamble; Section 3. Definitions, Section 4.
Registration of Underground Storage
Facilities, except O; Section 5. Regulation of
Underground Oil Storage Facilities Used to
Store Motor Fuels or Used in the Marketing
and Distribution of Oil, except B. (4)(a), (d),
(g), (h), and (j); (5)(b); D. (3)(f); (6)(b); (11)(e);
(14)(c); (15)(H)(vii); (17); (19)(b); and F.;
Section 7. Regulation of Facilities for the
Underground Storage of Waste Oil, except B.
(7); Section 8. Regulation of Field
Constructed Underground Oil Storage Tanks,
except B. (1)(d) and (e) and (4)(b), (d), and
(e); Section 9. Regulation of Facilities for the
Underground Storage of Heavy Oils, except
B.; Section 10. Regulation of Airport Hydrant
Systems, except B. (1)(c); (3)(b), (f), and (h);
and D. (2); Section 11. Regulations for
Closure of Underground Oil Storage
Facilities; Section 12. Discharge and Leak
Investigation, Response and Corrective
Action Requirements, except A. (3); Section
13. Regulation of Wastewater Treatment Tank
Systems and Aboveground Oil Storage Tanks,
APPENDIX A: Requirements for Cathodic
Protection Monitoring, APPENDIX B:
Requirements for Tank, Piping and
Containments Sump Tightness Tests,
APPENDIX C: Requirements for Pneumatic
(Air) and other Pre installation Tightness
Testing, APPENDIX D: Installation
Requirements Applicable to New and
Replacement Tanks, APPENDIX E:
Installation Requirements for New and
Replacement Piping, APPENDIX F:
Specifications and Requirements for Vertical
Ground Water Monitoring Wells at Existing
Facilities, APPENDIX H: Procedures for
Weekly Monitoring, Handling, and Obtaining
Samples for Laboratory Analysis, APPENDIX
I: Sample Daily Inventory Reporting Log,
APPENDIX J: Requirements for
Abandonment of Underground Oil Storage
Tanks by Removal, APPENDIX K:
Requirements for Abandonment of
Underground Oil Storage Tanks by Filling in
Place, APPENDIX L: Requirements for
Underground Oil Storage Tank Processing
Facilities, APPENDIX M: Cathodic Protection
Tester Certification Requirements,
APPENDIX N: Gorrosion Expert Certification
Requirements, APPENDIX P: Requirements
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for Site Assessment at Facility Closure or
Tank Abandonment, APPENDIX Q:
Characterization and Notification
Requirements, APPENDIX R: List of National
Standards and Codes Cites, APPENDIX S:
Department Approved Laboratory Analytical
Methods and Performance Standards for
Analysis of Oil and its Constituents in Water,
Soil, Soil Gas and Indoor Air, APPENDIX T:
Containment Sumps & Spill Bucket Integrity
Testing Protocol & Management of Waste
Fluids.

2. 06—096, Department of Environmental
Protection; Chapter 693: Operator Training
for Underground Oil, Hazardous Substance,
and Field Constructed Underground Oil
Storage Facilities, and Airport Hydrant
Systems (effective September 26, 2018) only
insofar as they pertain to the regulation of
underground storage tanks in Maine and only
insofar as they are incorporated by reference
and are not broader in scope than the Federal
requirements.

* * * * *

[FR Doc. 2019-21200 Filed 10-2—19; 8:45 am]|
BILLING CODE 6560-50—-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R4-ES-2017-0082;
FXES11130900000C2—-178—-FF09E42000]

RIN 1018-BB76

Endangered and Threatened Wildlife
and Plants; Removal of the Monito
Gecko (Sphaerodactylus
micropithecus) From the Federal List
of Endangered and Threatened Wildlife

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are removing
the Monito gecko (Sphaerodactylus
micropithecus) from the Federal List of
Endangered and Threatened Wildlife
due to recovery. This determination is
based on a thorough review of the best
available scientific and commercial
information, which indicates that this
species has recovered and the threats to
this species have been eliminated or
reduced to the point that the species no
longer meets the definition of an
endangered species or a threatened
species under the Endangered Species
Act of 1973, as amended. Accordingly,
the prohibitions and conservation
measures provided by the Act will no
longer apply to this species.

DATES: This rule is effective November
4, 2019.

ADDRESSES: The proposed and final
rules, the post-delisting monitoring

plan, and the comments received on the
proposed rule are available on the
internet at http://www.regulations.gov
in Docket No. FWS-R4-ES-2017-0082
or https://ecos.fws.gov. Comments and
materials we received, as well as
supporting documentation we used in
preparing this rule, are also available for
public inspection by appointment,
during normal business hours at: U.S.
Fish and Wildlife Service, Caribbean
Ecological Services Field Office, Road
301, Km. 5.1, Boquerdn, Puerto Rico
00622; P.O. Box 491, Boquer6n, Puerto
Rico 00622; or by telephone (787) 851—
7297.

FOR FURTHER INFORMATION CONTACT:
Edwin Muiiiz, Field Supervisor, U.S.
Fish and Wildlife Service, Caribbean
Ecological Services Field Office (see
ADDRESSES above). If you use a
telecommunications device for the deaf
(TDD), please call the Federal Relay
Service at (800) 877—8339.

SUPPLEMENTARY INFORMATION:
Executive Summary
Purpose of Regulatory Action

The purpose of this action is to
remove the Monito gecko from the
Federal List of Endangered and
Threatened Wildlife in title 50 of the
Code of Federal Regulations (50 CFR
17.11(h)) (i.e., “delisting” it) based on
its recovery.

Basis for Action

We may delist a species if the best
scientific and commercial data indicate
the species is neither a threatened
species nor an endangered species for
one or more of the following reasons: (1)
The species is extinct; (2) the species
has recovered; or (3) the original data
used at the time the species was
classified were in error (50 CFR 424.11).
Here, we have determined that the
species may be delisted based on
recovery as follows:

e Rat predation, the threat suspected
to be the main cause of an apparent
population decline for the Monito gecko
(factor C), was eliminated by August
1999 when the last rat eradication
campaign was completed by the Puerto
Rico Department of Natural and
Environmental Resources (PRDNER).
From August 1999 to May 2016, no rats
or other potential exotic predators have
been detected on Monito Island.

e The species’ apparent small
population size (factor E), noted as a
threat at the time of listing, may have
been an artifact of bias as surveys were
conducted under conditions when the
species was not easily detectable. The
Monito gecko is currently considered

abundant and widely distributed on
Monito Island.

¢ The Monito gecko and its habitat
have been and will continue to be
protected under Commonwealth laws
and regulations (factor D). These
existing regulatory mechanisms are
adequate to protect the Monito gecko
now and in the future.

Despite potential climate change
effects from a gradual warming trend for
Puerto Rico, we expect the population
to persist into the foreseeable future,
especially with the current absence of
other potential threats (e.g., habitat loss,
disease, predation).

Previous Federal Actions

On October 15, 1982, we published a
final rule in the Federal Register (47 FR
46090) listing the Monito gecko as an
endangered species and designating the
entire island of Monito as critical
habitat. On March 27, 1986, we
published the Monito Gecko Recovery
Plan (USFWS 1986, 18 pp.). The 5-year
review, which was completed on
August 8, 2016 (USFWS 2016, 25 pp.),
recommended delisting the species due
to recovery. On January 10, 2018 (83 FR
1223), we published a proposed rule to
delist the Monito gecko.

For additional details on previous
Federal actions, see discussion under
the Recovery section below. Also see
http://www.fws.gov/endangered/
species/us-species.html for the species
profile for this reptile.

Summary of Comments and
Recommendations

In the proposed delisting rule and
draft post-delisting monitoring (PDM)
plan published on January 10, 2018 (83
FR 1223), we requested that all
interested parties submit written
comments on the proposal and plan by
March 12, 2018. We also contacted
appropriate Federal and State agencies,
scientific experts and organizations, and
other interested parties and invited
them to comment on the proposal. A
newspaper notice inviting general
public comments was published in
Primera Hora (major local newspaper)
and also announced using online and
social media sources. We did not
receive any requests for a public
hearing.

Peer Review

In accordance with our policy
published in the Federal Register on
July 1, 1994 (59 FR 34270), and the
Office of Management and Budget’s
Final Information Quality Bulletin for
Peer Review, dated December 16, 2004,
we solicited the expert opinions from
five appropriate and independent
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specialists regarding the science in the
proposed rule and the draft PDM plan.
The purpose of such review is to ensure
that we base our decisions on
scientifically sound data, assumptions,
and analyses. We sent peer reviewers
copies of the proposed rule and the draft
PDM plan immediately following
publication of the proposed rule in the
Federal Register. We invited peer
reviewers to comment, during the
public comment period, on the specific
assumptions and conclusions regarding
the proposed delisting rule and draft
PDM plan. We received responses from
one of the peer reviewers.

We reviewed all comments received
from the peer reviewer for substantive
issues and new information regarding
the delisting rule and PDM plan for the
Monito gecko. The peer reviewer
generally concurred with our methods
and conclusions and provided
additional information, clarifications,
and suggestions to improve the final
delisting rule. Peer reviewer comments
are summarized below and incorporated
into the final rule as appropriate.

(1) Comment: The peer reviewer
mentions that the evidence for the
success of the Monito rat eradications is
strong, but not compelling. The
reviewer specified that, given the
multiple trips to Monito Island with
uniformly negative results, eradication
success is the most likely explanation,
but longer term monitoring would
elevate confidence in this conclusion.

Our response: Since the rat
eradication campaign in 1999, no rats
have been detected on Monito Island.
Based on the information available and
consistent with the peer reviewer’s
interpretation of the evidence, is it
highly unlikely there are still rats on
Monito, unless there has been a
reinvasion after May 2016, which is also
unlikely. In addition, if rats had been
present during our 2014 and 2016 trips
we would likely have detected them,
given the number of persons out at night
searching for geckos, the relatively small
size of the island, the rat detection
devices used, and the scraps of food left
out on purpose in the camp area. None
of these methods produced even a
suspicion of rats being present. Based
on the best available information, the
Service and its partners concluded that
eradication was successful in 1998—
1999.

(2) Comment: The peer reviewer
mentioned that the gecko abundance
estimate is based on a model that is
reasonable but that has not been
validated for this population. Several
other commenters questioned the
validity of the model used for the
population estimate. They stated that

the model was inaccurate and the
estimated abundance was extremely
biased and does not meet the
assumptions of the model specified.
Specifically, the model is intended for
multi-temporal replication. Commenters
explained that the Service is relying on
just a single visit survey in its erroneous
estimates that have overly broad
confidence limits and high statistical
€ITOor.

Our response: The Service used
abundance modeling based on repeated
surveys across multiple days across
multiple sites. Specifically, we observed
84 geckos during 96 surveys among 40
plots across two nights. The high
numbers of geckos detected (84) during
the 96 surveys during the 2016 site visit
was the first systematic attempt to
survey the Monito gecko population.
Recommendations for future survey
efforts have been noted; for example,
marking plots more visibly (Island
Conservation 2016). During the
development of the model and survey
methods, the Service wanted methods
and models that can be replicated in
order to adjust and improve the
abundance estimates accordingly over
time (i.e., validate). Per our Post-
Delisting Monitoring Plan, we
recommend conducting surveys every
other year for the next 5 years.

For a complete review of the methods
and results, a copy of Island
Conservation (2016) report is available
at http://www.regulations.gov in Docket
No. FWS-R4-ES-2017-0082. In
addition, the methods and a
reproducible code set are freely
available online at: https://github.com/
nangelil/Contracts.

Public Comments

(1) Comment: One commenter asked
the Service to explain the process for
finding independent specialists when
soliciting expert opinion for peer
review.

Our response: In accordance with our
joint policy on peer review published in
the Federal Register on July 1, 1994 (59
FR 34270) and our August 22, 2016,
memorandum updating and clarifying
the role of peer review of listing actions
under the Act, we sought the expert
opinions of seven reviewers. We are
required by our peer review policy to
find at least three peer reviewers, and
we often choose more than three if they
are available. In doing so, the Service
looked for experts in the species,
including its life history, habitat and
threats that it may face. The experts
cannot have been involved in the
production of the draft rule.

(2) Comment: The peer reviewer
stated that the Service does not have a

population trajectory for this species,
but rather only a single snapshot in
time. Several other commenters also
recommended that more surveys are
needed to assess population trends
before delisting, as well as more
ecological studies.

Our response: Gecko detections
during 2014 and the 2016 survey
provide substantial evidence that the
species is consistently abundant and
widespread across the island. Further,
our analysis of the listing factors shows
how the Service determined that the
Monito gecko should be delisted, and
survey information is just one of the
parameters used to make that
determination. Ultimately, there is no
indication that any of the threats are
operating on the population at levels
that meet an endangered or threatened
species as defined under the Act. In
addition, conducting ecological studies
was considered in the species Recovery
Plan (1986). However, based on the
most recent observations, achievement
of the most critical recovery actions (i.e.,
rat eradication and survey), and our 5-
factor analysis, we have determined that
no additional ecological studies are
needed to determine the listing status
for this species. Future needs for
studies, status evaluations, and
recommendations will be addressed
with the Post-Delisting Monitoring Plan
and its primary goal of monitoring to
ensure the status of the species does not
deteriorate and, if a substantial decline
in the species population size or an
increase in threats is identified, to enact
measures to halt and reverse
unfavorable trends.

(3) Comment: Several commenters
specified that there is evidence-based
support that climate change will impact
S. micropithecus and provided scientific
articles to support their claim.

Our response: In our proposed rule,
we analyzed the potential effects of
climate-related sea-level rise on the
Monito gecko and determined that it
was not a threat to the species because
the topography of Monito Island will
insulate the species from the effects of
sea-level rise. We asked the public to
provide any data or new information
particularly on the possible effects of
climate change to the Monito gecko.
Based on the comments and information
received, we evaluated new information
and conducted a thorough review of the
relevant literature. We continue to
conclude that climate change does not
constitute a threat to the species to the
extent that it is endangered or
threatened throughout all or a
significant portion of its range (Refer to
Factor E, below, for a discussion of the
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potential implications of climate change
on the Monito gecko).

(4) Comment: One commenter opined
that lack of genetic analysis hinders the
Service’s ability to assess effective
population size, inbreeding rates,
deleterious alleles, and any proactive
genetic rescue plans.

Our response: The Service recognizes
that this determination does not include
a genetic analysis of the Monito gecko
population but has determined that one
is not needed. The fact that the species
is found throughout Monito Island in
the thousands, and that juveniles and
gravid females were found (past and
most current surveys), all demonstrate a
large well-represented population with
abilities to recover and adapt from
disturbances. Thus, there do not seem to
be any perceptible indications that a
lack of genetic representation is causing
species mortality or limiting the species’
ability to adapt or reproduce. Still, any
potential genetic rescue plan would
need to consider that the Monito gecko
population is endemic, closed to
immigration from other
Sphaerodactylus species, and has been
isolated for millions of years.

(5) Comment: Several commenters
request the Service recognize the severe
vulnerability of Monito Island and its
inhabitants to catastrophic events such
as hurricanes and fires.

Our response: Catastrophic events
such as fires or hurricanes were
discussed under Factors A and E,
respectively. Neither of these factors
were found to be operating currently, or
are expected to be found in the
foreseeable future, on the Monito gecko
population to require its continued
listing under the Act. In addition, even
though several hurricanes have
potentially affected Monito Island in the
past, the species remains abundant and
widespread throughout the island. The
recent Hurricane Maria (Sept. 2017),
which caused extensive damage in
Puerto Rico, did not cause significant
damage to Monito Island.

Species Information

Biology and Life History

The Monito gecko, Sphaerodactylus
micropithecus, (Schwartz 1977, entire)
is a small lizard (approximately 36
millimeters (1.42 inches) snout-vent
length) with an overall pale-tan body
and dark-brown mottling on the dorsal
surface. It is closely related to the
Sphaerodactylus macrolepis complex of
the Puerto Rican Bank, but variation in
dorsal pattern and scale counts confirm
the distinctiveness of the species;
probably resulting from a single
invasion to Monito Island and its

subsequent isolation (Schwartz 1977, p.
990, Dodd and Ortiz 1984, p. 768). Little
is known about the biology of this
species, including its diet, reproduction,
or potential predators. Other more
common Sphaerodactylus species in
Puerto Rico eat a diverse content of
small invertebrates, such as mites,
springtails, and spiders (Thomas and
Gaa Kessler 1996, pp. 347-362). Out of
the 18 individuals counted by Dodd and
Ortiz (1983, p. 120), they found
juveniles and gravid females suggesting
that the species was reproducing. Dodd
and Ortiz (1983, p. 121) suspected
reproduction occurs from at least March
through November as suggested by the
egg found by Campbell in May 1974, by
the gravid females found by Dodd and
Ortiz (1982, p. 121) in August 1982, and
the fact that Monito gecko eggs take 2 to
3 months to hatch (Rivero 1998, p. 89).
During a plot survey in May 2016, two
gravid females and several juveniles
were found (USFWS 2016, p. 13).
Potential natural predators of the
Monito gecko may include the other
native lizard Anolis monensis and/or
the Monito skink (Spondilurus
monitae).

Distribution and Habitat

The Monito gecko is restricted to
Monito Island, an isolated island
located in the Mona Passage, about 68
km (42.3 mi) west of the island of Puerto
Rico, 60 km (37.3 mi) east of Hispaniola
and about 5 km (3.1 mi) northwest of
Mona Island (USFWS 1986, p. 2).
Monito Island is a flat plateau
surrounded by vertical cliffs rising
about 66 m (217 ft) with no beach and
is considered the most inaccessible
island within the Puerto Rican
archipelago (Garcia et al. 2002, p. 116).
With an approximate area of 40 acres
(c.a. 16 hectares) (Woodbury et al. 1977,
p- 1), Monito Island is part of the Mona
Island Reserve, managed for
conservation by the PRDNER (no date,
P- 2). The remoteness and difficulty of
access to Monito Island make studying
the Monito gecko difficult (Dodd 1985,

. 2).

The only life zone present on Monito
Island is subtropical dry forest (Ewel
and Whitmore 1973, p. 10). In this life
zone, the Monito gecko has been found
in areas characterized by loose rock
sheets or small piles of rocks, exposed
to the sun, and with little or no
vegetation cover. Vegetation may or may
not be associated with these areas. On
Monito Island, such areas include small
groves of Guapira discolor (barrehorno),
Pithecellobium unguis-cati (escambrn
colorado), or Capparis flexuosa (palo de
burro) where some leaf litter is present;
areas with loose rocks on the ground; or

rock sheets that provide shady refuges,
and numerous regions where large
pieces of metal (remnant ordnance) lay
on the ground (Ortiz 1982, p. 2). Being
a small, ground-dwelling lizard, the
Monito gecko, like other members of its
genus, is usually found under rocks,
logs, leaf litter, and trash (Rivero 1998,
p- 89).

Population Size and Trends

When the species’ recovery plan was
completed in 1986, only two island-
wide surveys had been completed
(Dodd and Ortiz 1983, entire;
Hammerson 1984, entire), with the
higher count from Dodd and Ortiz
(1983, p. 120) reporting a total of 18
geckos during a 2-day survey. During
both of these surveys, all geckos were
found during the day and under rocks.
Subsequent surveys of variable length
and area covered detected from 0 to 13
geckos during the day as well (PRDNER
1993, pp. 3—4; USFWS 2016, p. 9).

These previous attempts to survey for
the Monito gecko are considered
underestimates, because the surveys
were done during the day when the
species is more difficult to detect: It
seems to be less active and mostly
hiding under rocks, debris, crevices, or
other substrates. Although geckos in the
Sphaerodactylinae group are considered
mostly diurnal or crepuscular (Rivero,
p. 89; Pianka and Vitt 2003, p. 185), we
suspect that the Monito gecko is more
active at night and thus easier to detect
during night surveys. This nocturnal
behavior was confirmed during a May
2014 rapid assessment and a May 2016
systematic survey. During the May 2014
rapid assessment, at least one gecko was
seen during each of the three nights of
the trip; some encounters were
opportunistic, and others occurred
while actively searching for the species
(USFWS 2016, p. 9). In fact, no geckos
were seen during daylight hours. Geckos
were seen on exposed substrates and not
hidden under rocks or litter, although
some were seen within leaf litter mixed
with rocks under a Ficus citrifolia tree.
Geckos were observed escaping into the
cracks and solution holes of the
limestone rock.

The May 2016 systematic gecko
survey involved setting up of 40 random
plots on Monito Island (USFWS 20186, p.
10). Each plot was 20 m x 20 m (400
m2), so that the survey covered a total
of 16,000 m2 or approximately 11
percent of Monito Island. Four two-
person teams visited 10 plots each. Each
observer surveyed each plot
independently. All sites were surveyed
at least twice, and all took place during
the night. A total of 84 geckos were
observed during 96 surveys among the
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40 plots, most on exposed rock. Only 8
out of the 84 counted were found under
a rock or other substrate; all others were
out during the night. Only two geckos
were opportunistically found during the
day while observers were turning rocks
and dry logs.

Gecko occupancy and abundance
were estimated using a standard
mathematical population model
accounting for the abundance and
detection bias that allows individuals to
go unseen during surveys (Island
Conservation (IC) 2016, p. 5).
Occupancy of the geckos on Monito
Island was determined to be 27.8
percent (confidence interval 11.3—-68.6
percent). The mean number of geckos
per plot was 73.3 (Range: 1-101). The
abundance model indicates a total of
1,112 geckos present within the
surveyed plots (95 percent confidence
interval: 362—2,281). Extrapolated across
the entire island, Monito Island hosts
approximately 7,661 geckos (50 percent
confidence interval: 5,344-10,590).

Recovery and Recovery Plan
Implementation

Section 4(f) of the Act directs us to
develop and implement recovery plans
for the conservation and survival of
threatened and endangered species
unless we determine that such a plan
will not promote the conservation of the
species. Recovery plans are not
regulatory documents and are instead
intended to establish goals for long-term
conservation of a listed species, define
criteria that are designed to indicate
when the threats facing a species have
been removed or reduced to such an
extent that the species may no longer
need the protections of the Act, and
provide guidance to our Federal, State,
and other governmental and
nongovernmental partners on methods
to minimize threats to listed species.
There are many paths to accomplishing
recovery of a species, and recovery may
be achieved without all recovery criteria
being fully met. For example, one or
more criteria may have been exceeded
while other criteria may not have been
accomplished or become obsolete, yet
the Service may judge that, overall, the
threats have been minimized
sufficiently, and the species is robust
enough, to reclassify the species from
endangered to threatened or perhaps
delist the species. In other cases,
recovery opportunities may have been
recognized that were not known at the
time the recovery plan was finalized.
These opportunities may be used
instead of methods identified in the
recovery plan.

Likewise, information on the species
may subsequently become available that

was not known at the time the recovery
plan was finalized. The new
information may change the extent that
criteria need to be met for recognizing
recovery of the species. Recovery of
species is a dynamic process requiring
adaptive management that may, or may
not, fully follow the guidance provided
in a recovery plan.

The following discussion provides a
brief review of recovery planning and
implementation for the Monito gecko, as
well as an analysis of the recovery
criteria and goals as they relate to
evaluating the status of the taxon.

The Monito Gecko Recovery Plan
(Plan) was approved on March 27, 1986
(USFWS 1986, entire). The objective of
the Plan was to conduct a systematic
status survey and ecological study of the
species, and to reevaluate the species’
status and formulate a quantitative
recovery level and specific recovery
actions (USFWS 1986, p. 7). This Plan
is considered outdated and does not
contain recovery criteria that could lead
to delisting the Monito gecko. However,
the Plan does provide recovery
objectives that, when accomplished,
would aid in developing such criteria.
No quantitative recovery level was
defined due to the lack of data on
historical population levels, population
trends, and apparent historical
population size. The objectives were
accomplished as follows:

Recovery Actions

The Plan identifies five primary
recovery actions:

(1) Determine the status of the present
population;

(2) Conduct basic ecological studies;

(3) Determine extent, if any, of
predation and competition by rats and
other native lizards (see Factor C);

(4) Update the Plan; and

(5) Continue protection of the present
population.

The following discussion provides
specific details for each of these actions.

Recovery action 1: Determine the
status of the species.

From 1982 to 1993, several Monito
gecko surveys were conducted (USFWS
2016, p. 9). However, some of these
surveys were either done before the Plan
was completed (USFWS 1986) or did
not provide enough information to
answer the population objectives of the
Plan, and current information (see
Population Size and Trends above)
suggests that surveys underestimated
the number of geckos. Data from the
2014 rapid assessment and the 2016
systematic plot survey show that,
overall, the Monito gecko is abundant
across the whole island and numbers in
the thousands, indicating a large healthy

population, as specified in the Species
Information section above.

Recovery action 2: Conduct basic
ecological studies.

Besides the population survey efforts,
no basic ecological studies have been
conducted for the Monito gecko.
Conducting ecological studies, as
described in the Plan (USFWS 1986, pp.
7—8), is not crucial to further assess the
species’ listing status. There is no
indication that ecological factors such as
habitat preferences (species occurs
throughout the island) and fluctuations
in reproductive biology or activity
patterns (both unknown), are critical for
the species’ listing status. The
adjustment of surveys from diurnal to
nocturnal was a key factor for
researchers to discover in order to
obtain reliable data and provide optimal
population information. We will further
discuss any possible needs of ecological
evaluations in relation to post-delisting
monitoring with our partners, but we
will likely not need detailed research on
the gecko’s ecology based on the status
of threats in its native habitat on Monito
Island.

Recovery action 3: Determine the
extent, if any, of predation and
competition by rats and native reptiles.

At the time of listing, the presence of
rats on Monito Island was identified as
the main threat to the Monito gecko.
This threat was suspected to be the
main cause of an apparent population
decline for the Monito gecko, since rats
are effective predators and are known to
feed on both lizards and lizard eggs
(Dodd and Ortiz 1983, p. 120; Case and
Bolger 1991, pp. 273-278). However, the
net effect, if any, of the potential rat
predation on the geckos is debatable.
For example, in comments quoted in the
final listing rule (47 FR 46091, October
15, 1982), Dr. H. Campbell indicated
that the scarcity of the Monito geckos
was an artifact of the intense predation
by black rats (Rattus rattus), while Dr.
A. Schwartz expressed doubts that rats
could have any effect on the gecko or its
eggs. Dodd and Ortiz (1983, p. 121) also
explained that, during their surveys,
predator pressure on the gecko could
not be proven and that more studies
were needed to determine if rats or
other predators do affect the Monito
gecko. The potential effect of rats on two
other relatively common small geckos
(Sphaerodactylus monensis and
Sphaerodactylus levinsi) on nearby
Mona and Desecheo Islands
(respectively) is also unknown.
Nevertheless, there is ample evidence
that the Monito gecko would fare better
without rats (Case and Bolger 1991,
entire; Towns et al. 2006, entire; Jones
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et al. 2016, entire; Thibault et al. 2017,
entire).

In October 1992, the PRDNER began
a black rat eradication and survey
project on Monito Island to benefit
native and endemic species on that
Island (Garcia et al. 2002, p. 116). The
eradication campaign continued in
March 1993 with poisoning
(rodenticide) and snap traps to assess
changes in the rat population. A second
eradication campaign started in October
1998, with three eradication events at 4-
month intervals, and again using, in
addition to snap traps, chew blocks (i.e.,
soft wood pieces soaked in canola oil)
as a monitoring tool.

Garcia et al. (2002, pp. 117-118)
evaluated the status of the rat
population seven times during the first
campaign and five times during the
second campaign. Since the completion
of the second eradication campaign
(August 1999), no rats have been
detected on Monito Island. Garcia et al.
(2002, p. 118) concluded that in order
to be certain that eradication had been
achieved, it was essential to continue an
appropriate rat monitoring program on
the island, and recommended using
chew blocks. However, no systematic rat
monitoring has been implemented on
the island since September 1999.
Nonetheless, during a seabird blood
sampling trip in August 2000, Anderson
and Steeves (2000, p. 1) reported not
seeing any rats on Monito Island, as did
subsequent PRDNER bird survey trips in
2003.

On May 2014, the Service organized
an expedition to Monito Island with the
PRDNER in order to confirm the
eradication of black rats from the island,
and to evaluate the status of and threats
to the Monito gecko. The Service and
the PRDNER placed 27 snap traps and
70 chew blocks distributed along
transects covering 870 meters in length
(USFWS 2016, p. 7). In addition, some
food items (i.e., watermelon, left-over
canned food) were intentionally left
exposed and available for rats. No signs
of rats were detected on these available
sources during this 4-day/3-night trip.
During surveys conducted in May 20186,
the Service and the PRDNER also placed
80 chew blocks, two within each gecko
sampling plot (USFWS 2016, p. 10). No
rats were seen or detected with the
chew blocks during this 5-day/4-night
trip. This is a marked contrast from
when the species was listed in 1982,
when rats were observed island-wide at
all times during a 2-day expedition (47
FR 46090, October 15, 1982).

In short, although it cannot be
ascertained when the last rat died,
Monito Island appears to have been rat
free since August—September 1999.

Thus, the suspected main threat to the
species has not been present for at least
the past 18 years.

Other lizards (i.e., Anolis monensis
and Spondilurus monitae, formerly
Mabuya mabouya sloani) that naturally
occur on the Island may also prey on the
Monito gecko. These other species are
considered diurnal (active during the
day), while the Monito gecko is
considered nocturnal (active during the
night). Determining the extent of these
potential predator-prey interactions
would be challenging. However, this
should no longer be necessary, as the
species has persisted despite potential
predatory threats.

Recovery action 4: Update Recovery
Plan.

Because of the information on threats
and recovery progress that is provided
in the Monito gecko 5-year review
(USFWS 2016) and this final rule, the
Monito gecko no longer meets the
definition of an endangered or
threatened species. Therefore, a formal
update of the 1986 Plan is not needed.

Recovery action 5: Continue
protection of the present population.

Monito Island has been protected by
the PRDNER as a nature reserve since
1986 (PRDNER, no date, p. 2). There are
no permanent human residents on
Monito Island and access is allowed
only under special permits issued by the
PRDNER, which also maintains a ranger
detachment and biologist on nearby
Mona Island. Monito Island is also
visited by illegal immigrants. The
frequency of these events varies from
year to year, and illegal immigrants are
evacuated fairly quickly by the U.S.
Coast Guard. Furthermore, the impacts
of these visitations seem to be minimal
(see discussion below).

Summary of Factors Affecting the
Species

Section 4 of the Act and its
implementing regulations (50 CFR part
424) set forth the procedures for listing,
reclassifying, or removing species from
the Federal List of Endangered and
Threatened Species. “Species” is
defined by the Act as including any
species or subspecies of fish or wildlife
or plants, and any distinct vertebrate
population segment of fish or wildlife
that interbreeds when mature (16 U.S.C.
1532(16)). Once the species is
determined, we then evaluate whether
that species may be an endangered
species or a threatened species because
of any of one or a combination of the
five factors described in section 4(a)(1)
of the Act:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

We must consider these same five
factors in reclassifying or delisting a
species. In other words, for species that
are already listed as endangered or
threatened, the analysis for a delisting
due to recovery must include an
evaluation of the threats that existed at
the time of listing, the threats currently
facing the species, and the threats that
are reasonably likely to affect the
species in the foreseeable future
following the delisting or downlisting
and the removal of the Act’s protections.

The following discussion examines
the factors that were believed to affect
the Monito gecko at the time of its
listing, are currently affecting it, or are
likely to affect the Monito gecko within
the foreseeable future.

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

At the time of listing (47 FR 46090,
October 15, 1982), the destruction,
modification, or curtailment of its
habitat was not considered a threat to
the Monito gecko. In 1940, the U.S.
Government acquired Monito Island,
and the entire island was used by the
Air Corps/U.S. Air Force as a high-level
radar bombing and gunnery range
(Parsons Corp. 2010, pp. 2-5). In 1961,
Monito Island was declared surplus and
was returned to the Commonwealth of
Puerto Rico in September 1965 (Parsons
Corp. 2010, pp. 2-5). Monito Island is
managed by the PRDNER for
conservation as part of the Mona Island
Reserve (PRDNER, no date, p. 2). The
final listing rule indicated that there
were no plans to continue to use Monito
Island for bombing practices at the time,
and any major alteration of the island
could be detrimental to the continued
survival of the Monito gecko. In fact, the
large amount of scattered debris on
Monito Island suggests significant
historical habitat modification from
bombing activities (USFWS 1986, p. 5).

A Monito Island site inspection was
conducted in August 2009 (Parsons
Corp. 2010, entire). A qualitative
reconnaissance and munitions
constituents sampling was performed to
confirm the range location and to
evaluate the potential presence of
munitions and explosives of concern
(Parsons Corp. 2010, p. ES—1). Although
unexploded ordnance (UXO) and
munitions debris was found on Monito
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Island, immediate munitions removal
actions were not warranted.

The potential for future UXO
detonation activities may have an effect
on the Monito gecko and its critical
habitat. Since Monito Island is a natural
reserve, all activities must be
coordinated with the PRDNER. The
Service has been conducting informal
consultations with the U.S. Army Corps
of Engineers in order to develop species-
specific standard operating procedures
(SOPs) for the Monito gecko and other
federally listed species that occur on
Monito Island. These site-specific SOPs
would be considered the appropriate
conservation measures required to avoid
and minimize potential adverse effects
on the species or its critical habitat.
Based on the current consultation, the
magnitude of threat of these future U.S.
Army Corps of Engineers’ actions on the
Monito gecko is considered minimal
and non-imminent (USCOE 2017).

Monito Island receives illegal
immigrants, usually from the western
islands of Cuba and Hispaniola, that are
trying to enter U.S. territory. The
PRDNER has stated that illegal
immigrants sometimes light fires on
Monito Island in order to be detected
and rescued. This information was
documented during the May 2016 trip,
where two recent fire pits were found,
along with a small pile of firewood
cuttings, on the south-southeast side of
the island on exposed rock with no
vegetation in the immediate vicinity.
The presence of fire pits on Monito
Island had not been documented in the
past. At least for the two fire pits found
in May 20186, their placement and
construction demonstrates these were
controlled fires and their intention was
not of criminal nature. Although there is
no information available on the
frequency and damage these fires may
be causing, based on what was
documented in May 2016, the potential
effects of such fires may also be
considered minimal. To date, there is no
indication that any potential fires have
spread throughout the Island.

Factor B. Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

The final listing rule (47 FR 46091,
October 15, 1982) mentioned that,
because of the rarity of the Monito
gecko, removal of specimens could be
detrimental. At present, we are not
aware of any individuals taken after
listing for commercial, recreational,
scientific, or educational purposes. The
remoteness and difficult access of
Monito Island limits any collecting
efforts. In addition, access is only
allowed under special permits issued by

the PRDNER, mostly for research,
security, or management purposes.
Furthermore, the Monito gecko’s
apparent rarity may have been an
artifact of sampling bias, because
surveys from 1982 to 1993 were done
during daylight hours when the species
is mostly hiding and the species has a
low detection probability (see Species
Information section).

Factor C. Disease or Predation

The final listing rule (47 FR 46091,
October 15, 1982) indicates that the
presence of large numbers of introduced
black rats was thought to be the major
factor in the precarious state of the
Monito gecko because, although
predation by black rats on this species
has not been confirmed, rats are
predaceous and are known to feed on
both lizards and lizard eggs (Dodd and
Ortiz 1983, p. 120; Case and Bolger
1991, pp. 273-278). Thus, predation by
rats was considered a possible cause of
population decline for the Monito gecko
(USFWS 1986, p. 5). As previously
explained above under Recovery Action
3, Monito Island has been rat free since
August-September 1999. Thus, the
main threat to the species has not been
present for at least the past 18 years.

Although Monito Island is currently
rat free, there is still the possibility that
rats could reach the island again. Rats
may be transferred from Mona Island by
floating debris or more likely by human
means. In addition to illegal immigrants,
as discussed above, there is limited
evidence of public use of Monito Island
for recreational or unknown purposes.
Although it is logistically difficult to
disembark on the island and prohibited
because of unexploded ordinances from
the previous military activities, these
disembarking events could increase the
chance of invasion and establishment of
rats or other exotic species. However,
this possibility is considered very low.
The rat eradication campaign was
completed in 1999, and 18 years later,
no rats have been found.

Ortiz (1982, p. 7) included the
endemic Monito skink Spondilurus
monitae (formerly Mabuya mabouya
sloani) as a potential predator of the
Monito gecko. Other species of Mabuya
feed primarily on small invertebrates,
but the diversity of prey types in
stomach contents, including small
vertebrates, indicates that some skink
species (such as M. bistriata) most likely
feed on any moving animal of the
appropriate size (Vitt and Blackburn
1991, p. 920). Mabuya mabouya live in
places where Sphaerodactylus abound
(Rivero 1998, p. 106) and it is probable
that geckos constitute an important food
item for this skink. During the 2016 trip,

biologists observed one adult skink
active at night within the same exposed
rock habitat used by the Monito gecko
(i.e., exposed karst rock with lots of
crevices and holes). It is also highly
probable that another native lizard,
Anolis monensis, will prey on the
Monito gecko as well, except that Anolis
are considered diurnal. The Monito
gecko’s trait of tail autotomy (tail loss)

is certainly an effective predator defense
mechanism (Pianka and Vitt 2003, p.
76). During our May 2014 site visit, 2
out of the 8 geckos captured for
measurements were missing the tips of
their tails, and during May 2016, only

5 geckos out of the 84 seen had missing
tail parts. Although difficult to
determine, this suggests natural
predation pressure from the two other
native lizard species mentioned above is
low.

Factor D. The Inadequacy of Existing
Regulatory Mechanisms

When the Monito gecko was listed (47
FR 46091; October 15, 1982), the species
did not have any other statutory or
regulatory protections. Now, territorial
laws and regulations protect the Monito
gecko. In 1999, the Commonwealth of
Puerto Rico enacted Law No. 241-1999,
known as the New Wildlife Law of
Puerto Rico (Nueva Ley de Vida
Silvestre de Puerto Rico). The purpose
of this law is to protect, conserve, and
enhance both native and migratory
wildlife species; declare property of
Puerto Rico all wildlife species within
its jurisdiction; provide provisions to
issue permits; regulate hunting
activities; and regulate exotic species,
among other actions. In 2004, the
PRDNER approved Regulation 6766—to
regulate the management of threatened
and endangered species in Puerto Rico
(Reglamento 6766—Reglamento para
Regir el Manejo de las Especies
Vulnerables y en Peligro de Extincion en
el Estado Libre Asociado de Puerto
Rico), including the Monito gecko,
which was listed as endangered. Article
2.06 of this regulation prohibits
collecting, cutting, removing, among
other activities, listed animals within
the jurisdiction of Puerto Rico. There is
no evidence that either the law or the
regulation is not being adequately
implemented.

Additionally, the PRDNER has
managed Monito Island as a natural
reserve since 1986, protecting its
wildlife and vegetation. Monito Island is
managed for conservation because it
harbors one of the largest seabird
nesting colonies in the Caribbean, in
addition to other endemic and federally
listed species like the Higo chumbo
cactus (Harrisia portoricensis) and the
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yellow-shouldered blackbird (Agelaius
xanthomus). No human permanent
residents live on the island, and public
access is prohibited. The best available
information indicates that Monito Island
will remain permanently protected as a
nature reserve and managed for
conservation. In addition, Monito Island
harbors additional species protected by
the ESA and the Migratory Bird Treaty
Act. Any potential future federal actions
on Monito Island will still require
consultation with the USFWS for those
species (e.g., Harrisia cactus, Yellow-
shouldered black bird), thereby
potentially also benefiting the Monito
gecko from conservation measures
developed for those other species.

Factor E. Other Natural or Manmade
Factors Affecting Its Continued
Existence

In listing the Monito gecko, we
considered as a factor the species’
extremely small population size (47 FR
46090, October 15, 1982). As previously
explained in Species Information and
Recovery and Recovery Plan
Implementation, the Monito gecko is a
small and cryptic species and difficult
to detect, especially during the day.
However, all of the historical surveys
documented (USFWS 2016, p. 9) were
done during daylight hours, when the
species is apparently less active, safely
hiding from diurnal native reptile
predators, and/or exhibiting behavioral
adaptations to avoid the hot
temperatures within its xeric dry forest
environment. As discussed above (see
Population Size and Trends), these and
other biases cause us to question the
validity of these historical surveys. In
contrast, as also discussed above (see
Population Size and Trends), the best
available population estimate for the
species, completed during the May 2016
systematic plot survey, shows that the
Monito gecko is widely distributed
throughout Monito Island and gecko
abundance appears to number in the
thousands, indicating a large well-
represented population (IC 2016, pp. 5—-
6). Our post-delisting monitoring will
demonstrate the continued recovery of
this species. In general, lizard
populations remain fairly stable and are
influenced by predation and amount of
resources available, and predation and
competition usually result in
populations existing below their
carrying capacity (Pianka and Vitt 2003,
p. 64). Based on the May 2014 and 2016
observations and results, there is no
indication that limited resources are
acting on the population to warrant
listing under the Act.

Potential sea level rise as a result of
climate change is not a threat to this

species or its habitat, because the
Monito gecko is found only on Monito
Island, which is 66 m (217 ft) above sea
level and has no beach areas. The
current rate of sea level rise in the
Caribbean is 10 cm (3.9 inches) per
century, with more specific sea level
rise estimates for Puerto Rico ranging
from 0.07 to 0.57 meters (m) (0.20 to
1.87 feet) above current sea level by the
year 2060 and between 0.14 to 1.70 m
(0.40 to 5.59 feet) by the year 2110
(Puerto Rico Climate Change Council
2013, p. 64). Thus, the habitat occupied
by the Monito gecko will remain well
above the area of Monito Island
predicted to be affected by sea-level rise
in the foreseeable future.

Hurricanes, such as the recent
Hurricanes Irma and Maria are not
considered a threat to the Monito gecko
in part because the island is 66 m above
sea level. The vegetation on the island
is short and therefore hurricane impacts
are expected to be minimal.
Additionally, the Monito gecko is
adapted to living under cover mostly
during the day when the species seems
to be less active. Typical forms of cover
include rocks, debris, crevices, or other
substrates.

We further evaluated the potential
effects of the predicted scenario of a
gradual trend toward a dryer and hotter
climate for Puerto Rico (Henareh et al.
2016, p. 265; Bhardwaj et al. 2018, pp.
133-134). To a certain extent, evaluating
the vulnerability of the Monito gecko to
climate change would require linking
the magnitude of changes (i.e.,
temperature and humidity) with the
physiological response of the species to
those changes (Deutsch et al. 2008, p.
6668; Huey et al. 2009, p. 1; Glick et al.
2011, pp. 39-43; Pacifici et al. 2015, p.
215). For example, the fact that
Sphaerodactylus are particularly
vulnerable to overheating and
desiccation is an important criterion to
evaluate.

Based on the available information,
the Monito gecko should have low
evaporative water loss rates, with
behavioral adaptions similar to other
Sphaerodactylus (or other lizards) that
exploit arid microhabitats (Snyder 1979,
p- 110; Dunson and Bramham 1981, pp.
257-258; Nava 2001, pp. 461—463;
Lopez-Ortiz and Lewis 2004, p. 438;
Nava 2004, pp. 18—26; Steinberg et al.
2007, pp. 334-335; Turk et al. 2010, pp.
128-129; Bentz et al. 2011, pp. 46—47;
Allen and Powell 2014, pp. 594-596).
Research suggests that these tiny lizards
have behavioral and physiological traits
that allow them to acclimate to and
survive under each particular local
environment and climate. In the case of
the Monito gecko, the species usually

hides and is undetectable during the
day (unless an active search of turning
rocks and debris is conducted) and
shifts to a more active and detectable
lifestyle during the night. This is
consistent with microhabitat selection
and activity patterns exhibited by other
Sphaerodactylus lizards to minimize
exposure to physiologically challenging
diurnal conditions of lower humidity
and higher temperatures. Cover during
the day not only provides insulation
from higher temperatures, but also
protection from predators such as the
relatively abundant Anole lizard on
Monito Island. In addition,
Sphaerodactylus eggs are considered
extremely resistant to dessication
(Dunson and Bramham 1981, p. 255).

Without any specific climate change
studies for the Monito gecko, it is
difficult to predict with certainty how
the Monito gecko will respond to
predicted climate change scenarios and
how they might affect the species’
fitness and viability. Some researchers
suggest that climate change will
increase the thermal stress on tropical
lizards, suggesting a detrimental effect
on the basic physiological functions of
these ectotherms (Deutsch 2008, entire;
Tewksbury 2008, entire; Huey et al.
2009, entire). However, with the current
absence of other potential threats (e.g.,
habitat loss, disease, rat predation, etc.)
and the perpetual legal protection of the
species and its habitat as a nature
reserve, the Monito gecko should have
the best opportunity to survive and
adapt well past the foreseeable future.
Thus, we do not expect the Monito
gecko to be endangered nor threatened
currently or in the foreseeable future by
potential climate change effects.

Determination of Species Status

Under section 4(a)(1) of the Act, we
determine whether a species is an
endangered species or threatened
species because of any one or a
combination of the following: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) Overutilization for
commercial, recreational, scientific, or
educational purposes; (C) Disease or
predation; (D) The inadequacy of
existing regulatory mechanisms; or (E)
Other natural or manmade factors
affecting its continued existence. The
Act defines an endangered species as
any species that is “in danger of
extinction throughout all or a significant
portion of its range”” and a threatened
species as any species “which is likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range.”
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Monito Gecko—Determination of Status
Throughout All of Its Range

As required by section 4(a)(1) of the
Act, we conducted a review of the status
of this species and assessed the five
factors to evaluate whether it is in
danger of extinction currently or likely
to become so in the foreseeable future
throughout all of its range. The Monito
gecko is endemic to Monito Island, a
small island (approx. 40 acres; 16.2
hectares) off the west coast of Puerto
Rico, and it has not been introduced
elsewhere. There are no landscape
barriers within Monito Island that might
be of biological or conservation
importance. The most recent survey
found that the species occurs across
most of the Island. The basic ecological
components required for the species to
complete its life cycle are considered
present throughout Monito Island. We
found that Monito gecko populations
are persistent with an estimate of
approximately 7,661 geckos (50 percent
confidence interval: 5,344-10,590).
During our analysis, we found that
impacts thought to be threats at the time
of listing (primarily predation by rats,
factor C) are either not as significant as
originally anticipated or have been
eliminated or reduced since listing, and
we do not expect any of these
conditions to substantially change post-
delisting and into the foreseeable future,
nor do we expect climate change to
affect this species in the foreseeable
future. We conclude that the previously
recognized impacts (i.e., rat predation,
small population size) to the Monito
gecko no longer threaten the species,
such that the species is no longer in
danger of extinction throughout all of its
range now or in the foreseeable future.
In order to make this conclusion, we
analyzed the five threat factors used in
making Endangered Species Act listing
(and delisting) decisions. This analysis
indicates that the Monito gecko is not in
danger of extinction throughout all of its
range, nor is it likely to become so in the
foreseeable future.

Monito Gecko—Determination of Status
Throughout a Significant Portion of Its
Range

Under the Act and our implementing
regulations, a species may warrant
listing if it is in danger of extinction or
likely to become so in the foreseeable
future throughout all or a significant
portion of its range (SPR). Where the
best available information allows the
Services to determine a status for the
species rangewide, that determination
should be given conclusive weight
because a rangewide determination of
status more accurately reflects the

species’ degree of imperilment and
better promotes the purposes of the Act.
Under this reading, we should first
consider whether the species warrants
listing ““throughout all” of its range and
proceed to conduct a “significant
portion of its range” analysis if, and
only if, a species does not qualify for
listing as either an endangered or a
threatened species according to the
“throughout all” language.

Having determined that the Monito
gecko is not in danger of extinction now
or likely to become so in the foreseeable
future throughout all of its range, we
now consider whether it may be in
danger of extinction or likely to become
so in the foreseeable future in an SPR.
The range of a species can theoretically
be divided into portions in an infinite
number of ways, so we first screen the
potential portions of the species’ range
to determine if there are any portions
that warrant further consideration. To
do the “screening” analysis, we ask
whether there are portions of the
species’ range for which there is
substantial information indicating that:
(1) The portion may be significant; and
(2) the species may be, in that portion,
either in danger of extinction or likely
to become so in the foreseeable future.
For a particular portion, if we cannot
answer both questions in the
affirmative, then that portion does not
warrant further consideration and the
species does not warrant listing because
of its status in that portion of its range.
We emphasize that answering these
questions in the affirmative is not a
determination that the species is in
danger of extinction or likely to become
so in the foreseeable future throughout
a significant portion of its range—rather,
it is a step in determining whether a
more detailed analysis of the issue is
required.

If we answer these questions in the
affirmative, we then conduct a more
thorough analysis to determine whether
the portion does indeed meet both of the
SPR prongs: (1) The portion is
significant and (2) the species is, in that
portion, either in danger of extinction or
likely to become so in the foreseeable
future. Confirmation that a portion does
indeed meet one of these prongs does
not create a presumption, prejudgment,
or other determination as to whether the
species is an endangered species or
threatened species. Rather, we must
then undertake a more detailed analysis
of the other prong to make that
determination. Only if the portion does
indeed meet both SPR prongs would the
species warrant listing because of its
status in a significant portion of its
range.

At both stages in this process—the
stage of screening potential portions to
identify any portions that warrant
further consideration and the stage of
undertaking the more detailed analysis
of any portions that do warrant further
consideration—it might be more
efficient for us to address the
“significance’” question or the “status”
question first. Our selection of which
question to address first for a particular
portion depends on the biology of the
species, its range, and the threats it
faces. Regardless of which question we
address first, if we reach a negative
answer with respect to the first question
that we address, we do not need to
evaluate the second question for that
portion of the species’ range.

For Monito gecko, we chose to
evaluate the status question (i.e.,
identifying portions where the Monito
gecko may be in danger of extinction or
likely to become so in the foreseeable
future) first. To conduct this screening,
we considered whether the threats are
geographically concentrated in any
portion of the species’ range at a
biologically meaningful scale. If a
species is not in danger of extinction or
likely to become so in the foreseeable
future throughout all of its range and the
threats to the species are essentially
uniform throughout its range, then the
species would not have a greater level
of imperilment in any portion of its
range than it does throughout all of its
range and therefore no portions would
qualify as an SPR.

We examined the following threats:
The destruction and modification of
habitat by humans and exotic foreign
species introduced to the Monito Island,
such as rats and mice, including
cumulative effects. We found no
concentration of threats in any portion
of the Monito gecko’s range at a
biologically meaningful scale. Since we
found no portions of the species’ range
where potential threats are significantly
concentrated or substantially greater
than in other portions of its range, we
did not identify any portions where the
species may be in danger of extinction
or likely to become so in the foreseeable
future. Therefore, no portions warrant
further consideration through a more
detailed analysis, and the species is not
in danger of extinction or likely to
become so in the foreseeable future in
any significant portion of its range. Our
approach to analyzing SPR in this
determination is consistent with the
court’s holding in Desert Survivors v.
Department of the Interior, No. 16—cv—
01165-JCS, 2018 WL 4053447 (N.D. Cal.
Aug. 24, 2018).

Our review of the best available
scientific and commercial information
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indicates that the Monito gecko is not in
danger of extinction nor likely to
become an endangered species within
the foreseeable future throughout all or
a significant portion of its range.
Therefore, we find that listing the
Monito gecko as an endangered species
or a threatened species under the Act is
not warranted at this time.

Conclusion and Determination

The Monito gecko has demonstrated
the ability to persist despite changing
environmental conditions over time
from both anthropogenic and natural
disturbances. Although the Monito
gecko population is considered to have
low redundancy (i.e., one population
endemic to Monito Island), no risk of
extirpation was identified and no other
populations outside of Monito Island
are needed for its recovery. In addition,
the fact that the species was found
throughout the Island, gecko abundance
is in the thousands, and past and
current occurrence of juveniles and
gravid females, indicates a large, well-
represented population with
demonstrated abilities to recover and
adapt from disturbances.

Because the Monito gecko population
is considered self-sustaining, contains a
large number of individuals, and has
demonstrated high resilience and
viability, we expect this population to
persist into the future. The species is
considered abundant within its habitat,
which consists of adequate area and
quality to maintain survival and
reproduction in spite of disturbances.
Thus, the Monito gecko appears to have
highly resilient population attributes
(e.g., habitat generalist, potential high
adult survival rate) that allow at least
some degree of disturbance within a
harsh xeric environment.

For the Monito gecko, we determined
that a foreseeable future of 20 to 30
years is reasonable. Based on the
available information, making threat
projections beyond this time frame
increases speculation. For example,
although rats could potentially reinvade
Monito Island, the probability of rats
reinvading is considered low since rats
have not been detected after the
eradication effort was completed in
1999. In addition, lifespan data for
almost all of the Sphaerodactylus
species is not available. One species
from Martinique in the West Indies,
Sphaerodactylus vicenti ronaldi,
estimated longevity did not exceed 4
years (Leclair and Leclair 2011).
Assuming the Monito gecko would have
a similar lifespan, a foreseeable future of
20 to 30 years would allow for multiple
generations and detection of any
population changes. The Monito gecko

has been listed since 1982, has persisted
apparent mayor threats (i.e. bombing
effects, rat predation), and is currently
well represented. Further, we do not
anticipate significant impacts in the
foreseeable future from climate change
factors. Therefore, without no
immediate risk of extinction, we have a
baseline to continue assessing how the
Monito gecko population may respond
in the foreseeable future.

We carefully assessed the best
scientific and commercial information
available regarding the threats faced by
the Monito gecko in developing the
proposed rule and this final rule. The
Service finds that the present or
threatened destruction, modification, or
curtailment of its habitat (factor A) is
not a threat to the continued existence
of the Monito gecko, and we do not
expect it to be a threat in the future. We
also conclude that overutilization (factor
B) and disease (factor C) are not a threat
to the Monito gecko. Natural predation
by other native lizards may occur, but
this activity is considered a low-
magnitude threat because the Monito
gecko has persisted despite potential
predation and there is no indication that
the magnitude of an undetermined
natural predation pressure significantly
affects the gecko’s survival. No rats have
been detected on Monito Island since
August 1999. Therefore, we conclude
that predation (factor C) is no longer a
threat to the Monito gecko.

The species’ apparent small
population size (factor E), noted at the
time of listing, may have been an artifact
of bias as surveys were conducted under
conditions when the species was not
easily detectable. There are no known
potential climate change effects (i.e., sea
level rise or changes in air temperature)
(factor A) that negatively affect the
Monito gecko. No other natural or
manmade factors are considered threats
(factor E). The Monito gecko and its
habitat have been and will continue to
be protected under Commonwealth laws
and regulations (factor D), and these
existing regulatory mechanisms are
adequate to protect the Monito gecko
now and in the future. The information
indicates that this species is no longer
at risk of extinction, nor is it likely to
experience reemergence of threats and
associated population declines in the
foreseeable future. Based on the analysis
above and after considering the best
available scientific and commercial
information, we conclude that the
Monito gecko does not currently meet
the Act’s definition of either an
endangered or threatened species
throughout all or a significant portion of
its range.

Effects of This Rule

This final rule revises 50 CFR 17.11(h)
to remove the Monito gecko from the
Federal List of Endangered and
Threatened Wildlife. The prohibitions
and conservation measures provided by
the Act would no longer apply to the
Monito gecko. Federal agencies will no
longer be required to consult with us
under section 7 of the Act to ensure that
any action authorized, funded, or
carried out by them is not likely to
jeopardize the gecko’s continued
existence. The prohibitions under
section 9(a)(1) of the Act will no longer
make it illegal for any person subject to
the jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce, or take, possess,
sell, deliver, carry, transport, or ship
Monito geckos. Finally, this rule will
also remove the Federal regulations
related to the Monito gecko listing: The
critical habitat designation at 50 CFR
17.95(c).

Post-Delisting Monitoring

Section 4(g)(1) of the Act requires us
to implement a system in cooperation
with the States to monitor effectively for
not less than 5 years the status of all
species that are delisted due to recovery.
Post-delisting monitoring (PDM) refers
to activities undertaken to verify that a
species delisted due to recovery remains
secure from the risk of extinction after
the protections of the Act no longer
apply. The primary goal of PDM is to
ensure that the species’ status does not
deteriorate, and if a decline is detected,
to take measures to halt the decline so
that proposing it as threatened or
endangered is not again needed. If at
any time during the PDM period, data
indicate that protective status under the
Act should be reinstated, we can initiate
listing procedures, including, if
appropriate, emergency listing. At the
conclusion of the PDM period, we will
review all available information to
determine if re-listing, the continuation
of monitoring, or the termination of
monitoring is appropriate.

Section 4(g) of the Act explicitly
requires cooperation with the States
(which includes Territories such as
Puerto Rico) in development and
implementation of PDM programs.
However, we remain responsible for
compliance with section 4(g) and,
therefore, must remain actively engaged
in all phases of PDM. We also seek
active participation of other entities that
are expected to assume responsibilities
for the species’ conservation after
delisting. In April 2017, the PRDNER
and the Service agreed to be cooperators
in the PDM for the Monito gecko.
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We have prepared a PDM Plan for the
Monito gecko (USFWS 2017). The plan
is designed to detect significant declines
in the Monito gecko with reasonable
certainty and precision, and detect
possible new or reoccurring threats (i.e.,
presence of rats). The plan:

(1) Summarizes the species’ status at
the time of delisting;

(2) Defines thresholds or triggers for
potential monitoring outcomes and
conclusions;

(3) Lays out frequency and duration of
monitoring;

(4) Articulates monitoring methods
including sampling considerations;

(5) Outlines data compilation and
reporting procedures and
responsibilities; and

(6) Proposes a PDM implementation
schedule including timing and
responsible parties.

It is our intent to work with our
partners towards maintaining the
recovered status of the Monito gecko.

Required Determinations
National Environmental Policy Act

We have determined that we do not
need to prepare an Environmental
Assessment or Environmental Impact
Statement, as defined in the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and the Department of the
Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. We
have determined that no tribal lands are
affected by this proposal.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 1531—

1544; and 4201-4245, unless otherwise
noted.

§17.11 [Amended]
m 2. Amend § 17.11(h) by removing the
entry “Gecko, Monito” under ‘“‘Reptiles”

from the List of Endangered and
Threatened Wildlife.

§17.95 [Amended]

m 3. Amend § 17.95(c) by removing the

entry for “Monito Gecko

(Sphaerodactylus micropithecus)”.
Dated: August 9, 2019.

Margaret E. Everson,

Principal Deputy Director, U.S. Fish and
Wildlife Service, Exercising the Authority of
the Director, U.S. Fish and Wildlife Service.

[FR Doc. 2019-20907 Filed 10—2—19; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 190925-0038]
RIN 0648-BH91

Pacific Halibut Fisheries; Revisions To
Catch Sharing Plan and Domestic
Management Measures in Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: Currently, sport fishing
activities for halibut in International
Pacific Halibut Commission Regulatory
Areas 2C (Southeast Alaska) and 3A
(Southcentral Alaska) are subject to
different regulations, depending on
whether those activities are guided or
unguided. In this final rule, NMFS
issues regulations that apply the daily

bag limits, possession limits, size
restrictions, and carcass retention
requirements for guided fishing to all
Pacific halibut on board a fishing vessel
when Pacific halibut caught and
retained by both guided anglers and
unguided anglers are on the same
vessel. This final rule is intended to aid
enforcement and to ensure the proper
accounting of halibut taken when sport
fishing in Areas 2C and 3A.

DATES: Effective November 4, 2019.
ADDRESSES: Electronic copies of the
Categorical Exclusion and the
Regulatory Impact Review (collectively,
Analysis) prepared for this action are
available at https://www.regulations.gov
or from the NMFS Alaska Region’s
website at https://
www.fisheries.noaa.gov/region/alaska.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule may
be submitted to NMFS, Alaska Region,
P.O. Box 21668, Juneau, AK 99082—
1668, Attn: James Bruschi, Records
Officer, in person at NMFS, Alaska
Region, 709 West 9th Street, Room
420A, Juneau, AK; by email to OIRA
Submission@omb.eop.gov; or by fax to
202-395-5806.

FOR FURTHER INFORMATION CONTACT: Kurt
Iverson, 907-586-7228.

SUPPLEMENTARY INFORMATION: This final
rule implements regulatory amendments
for Pacific halibut charter fishing in
International Pacific Halibut
Commission (IPHC) Regulatory Areas 2C
(Southeast Alaska) and 3A (Southcentral
Alaska). When Pacific halibut are
simultaneously retained on a fishing
vessel from both guided and unguided
fishing, the daily bag limits, possession
limits, size restrictions, and carcass
retention requirements for guided
fishing will apply to all Pacific halibut
on board.

NMFS published the proposed rule
for these regulatory amendments on
February 12, 2019 (84 FR 3403). The
comment period on the proposed rule
ended on March 14, 2019. NMFS
received seven comment letters on the
proposed rule. From these letters, NMFS
identified and considered seven unique,
relevant comments. A summary of the
comments and NMFS’ responses are
provided in the Comments and
Responses section of this preamble.

A detailed review of this rule and the
rationale for these regulations is
provided in the preamble to the
proposed rule (84 FR 3403, February 12,
2019). Electronic copies of the proposed
rule and the Analysis may be obtained
from www.regulations.gov or from the
NMFS Alaska Region website at https://
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www.fisheries.noaa.gov/region/alaska.
All public comment letters submitted
during the comment period may be
obtained from www.regulations.gov.

Background

Authority for Action

The IPHC and NMFS manage fishing
for Pacific halibut (Hippoglossus
stenolepis) through regulations
established under authority of the
Northern Pacific Halibut Act of 1982
(Halibut Act). The IPHC adopts
regulations governing the Pacific halibut
fishery under the Convention between
the United States and Canada for the
Preservation of the Halibut Fishery of
the Northern Pacific Ocean and Bering
Sea (Convention), signed in Ottawa,
Ontario, on March 2, 1953, as amended
by the Protocol Amending the
Convention (signed in Washington, DC
on March 29, 1979). For the United
States, regulations developed by the
IPHC are subject to acceptance by the
Secretary of State with concurrence
from the Secretary of Commerce. After
acceptance by the Secretary of State and
concurrence by the Secretary of
Commerce, NMFS publishes the IPHC
regulations in the Federal Register as
annual management measures pursuant
to 50 CFR 300.62.

The Halibut Act, at 16 U.S.C. 773c(a)
and (b), provides the Secretary of
Commerce with general responsibility to
carry out the Convention and the
Halibut Act. In adopting regulations that
may be necessary to carry out the
purposes and objectives of the
Convention and the Halibut Act, the
Secretary of Commerce is directed to
consult with the Secretary of the
department in which the U.S. Coast
Guard is operating, which is currently
the Department of Homeland Security.

The Halibut Act, at section 16 U.S.C.
773c(c), also provides the North Pacific
Fishery Management Council (Council)
with authority to develop regulations,
including limited access regulations,
that are in addition to, and not in
conflict with, approved IPHC
regulations. Regulations developed by
the Council may be implemented by
NMFS only after approval by the
Secretary of Commerce. The Council has
exercised this authority in the
development of subsistence halibut
fishery management measures, the
limited access program for charter
operators in the charter halibut fishery,
and the catch sharing plan and domestic
management measures in waters in and
off Alaska, codified at 50 CFR 300.61,
300.65, 300.66, and 300.67. The Council
also developed the Individual Fishing
Quota (IFQ) Program for the commercial

halibut and sablefish fisheries, codified
at 50 CFR part 679, under the authority
of section 5 of the Halibut Act (16 U.S.C.
773c(c)) and section 303(b) of the
Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1853(b)).

Summary Background on Management
of the Charter Halibut Fishery

In addition to this summary, the
preamble to the proposed rule and
Section 2.7 of the Regulatory Impact
Review (RIR) for this rule provide detail
on charter halibut management
programs that have been implemented
in Areas 2C and 3A.

Throughout the proposed rule and
this preamble, regulatory areas
established by the IPHC are referred to
as “IPHC Regulatory Areas” for the IFQ
program regulations at 50 CFR part 679
and as “‘Commission regulatory areas”
for the halibut management regulations
at 50 CFR 300.61, 300.65, 300.66, and
300.67. This preamble uses the terms
“Area 2C” and ‘““Area 3A” to refer to
IPHC Regulatory Areas 2C and 3A,
respectively.

The harvest of halibut in Alaska
occurs in three fisheries—the
commercial, sport, and subsistence
fisheries. The commercial halibut
fishery is managed under the IFQ
Program. The sport fishery includes
guided and unguided anglers. Guided
anglers are “‘charter vessel anglers” as
defined at 50 CFR 300.61, and means
persons, paying or non-paying,
receiving sport fishing guide services for
halibut. Throughout this preamble, the
term ‘““charter halibut fishery” is used to
refer to the sport fishery prosecuted by
charter operators who hold Charter
Halibut Permits (CHPs) and offer sport
fishing guide services for halibut. This
preamble uses the terms “guided
fishing” to refer to sport fishing by an
angler who receives sport fishing guide
services for halibut, and “guided
angler” to an angler receiving those
sport fishing guide services. This
preamble uses the terms “unguided
fishing” to refer to sport fishing by an
angler who does not receive sport
fishing guide services for halibut sport
fishing, and “unguided angler” to an
angler who does not receive those sport
fishing guide services.

Essential background on the charter
halibut fishery was presented in the
proposed rule for this action, and in the
Analysis. Among the topics described in
the proposed rule is a summary of
management of the charter halibut
fishery and the development of the
Charter Halibut Limited Access Program
(CHLAP) that established a limited
number of CHPs in the sport fishing

sector in Areas 2C and 3A. The
proposed rule also provides details on
the Catch Sharing Plan (CSP) that
annually allocates Pacific halibut
harvests between the charter fishery and
the commercial fisheries in Areas 2C
and 3A. A component of the CSP
describes the public process for
determining annual management
measures to limit charter harvest to the
allocations in each management area. As
part of this process, the Council
develops recommendations that are
forwarded to the IPHC.

The effect of the CSP and the annual
charter fishing management measures
result in distinct halibut sport fishing
regulations in Areas 2C and 3A,
depending upon whether anglers are
guided (charter) or unguided. In general,
to keep the charter fishery within its
annual allocation, guided fishing
regulations are more stringent than
unguided fishing. Guided angling
restrictions have become more
pronounced in recent years, as halibut
abundance has dropped and charter
catch limits have been reduced.

Currently, unguided anglers are
managed under a two-fish of any size
daily bag limit in Alaska; however,
since 2008, guided anglers in Area 2C
have been managed under more
restrictive limits. In Area 3A, guided
anglers have been managed under more
restrictive limits since 2014. For
example, in 2019, guided anglers in
Area 2C are limited to a daily bag limit
of one fish and size limits that prohibit
retention of halibut greater than 38
inches and less than 80 inches. In Area
3Ain 2019, guided anglers may retain
two halibut per day; however, one fish
must be 28 inches or less, and guided
anglers are allowed to retain a
maximum of four fish in a calendar
year. Additionally, guided anglers in
Area 3A in 2019 are prohibited from
retaining halibut on any Wednesday,
and on five Tuesdays from July 16
through August 13. To enforce the
halibut size limit restrictions in Areas
2C and 3A, if the fish are filleted on
board the charter vessel, guided anglers
are required to retain the carcasses of
fish until all fillets are offloaded from
Convention waters.

The maximum number of halibut an
angler may possess at any one time in
Areas 2C and 3A is two daily bag limits.
Those possession limits correspond to
the respective daily bag limits for
guided or unguided anglers. For
example, the 2019 daily bag limit for
unguided anglers in Area 2C is two
halibut, so the possession limit for
unguided anglers is four halibut;
however, for guided anglers in Area 2C
in 2019, the daily bag limit is one
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halibut (within the size limit), so the
possession limit for that sector is two
halibut (within the size limit).

The CSP also authorizes limited
annual leases of commercial IFQ for use
in the charter fishery as guided angler
fish (GAF). Charter vessel anglers can
use GAF to retain halibut up to the
limits provided for unguided halibut
anglers.

Summary of This Action

This final rule changes regulations for
the management of the charter halibut
fishery in IPHC Regulatory Areas 2C and
3A. It implements a regulatory
amendment that applies to situations in
Areas 2C and 3A where Pacific halibut
are caught and retained by guided and
unguided anglers, and those halibut are
on board a fishing vessel at the same
time. In these situations, where halibut
are comingled from both guided and
unguided fishing, the bag limits,
possession limits, size limits, and
carcass retention requirements for
guided fishing will apply to all halibut
on board the vessel.

Purpose and Need

The preamble to the proposed rule
provided a detailed description of the
purpose and need for this final rule. A
brief summary is provided here.

This final rule is intended to aid the
enforcement and to ensure the proper
accounting of halibut taken when sport
fishing in Areas 2C and 3A. This final
rule provides uniform halibut retention
regulations, provides clearer regulatory
standards for the public, reduces the
amount of time needed by enforcement
officers when boarding fishing vessels,
and improves overall compliance with
daily bag limits, possession limits, size
limits, and carcass retention
requirements.

When halibut are caught and retained
by both guided and unguided anglers
and those halibut are on the same
fishing vessel, it presents enforcement
challenges due to the different
regulations for guided versus unguided
anglers. The greatest challenge is for
accountability under the bag and
possession limits and halibut size
restrictions. Under the current
regulations, when halibut are caught
and retained by guided and unguided
anglers and those halibut are on the
same fishing vessel, enforcement
officers have no effective means to
verify which angler harvested a
particular fish, or whether that angler
harvested the fish while fishing
unguided or while being guided. It is
important to note these enforcement
challenges occur when the halibut from
guided and unguided anglers is on

board a fishing vessel in Convention
waters. Therefore, this rule will not
apply to Pacific halibut that is not on a
fishing vessel. Section 2.3 of the RIR
provides additional information on the
history of this action.

Provisions of the Final Rule

This final rule adds a new paragraph
at 50 CFR 300.65(d)(6). This paragraph
applies to Areas 2C and 3A under
circumstances when Pacific halibut are
retained by both guided and unguided
anglers, and those halibut are on the
same fishing vessel.

The new paragraph at § 300.65(d)(6)
requires all Pacific halibut on board a
fishing vessel to be subject to the daily
bag limit, the possession limit, size
restrictions, and carcass retention
requirements for guided anglers for that
IPHC Area if any halibut caught and
retained by a guided angler is on board
that vessel. If sport fishing guide
services are performed at any point
during a charter fishing trip, then all
anglers on board, for the full extent of
the fishing trip, will be subject to the
daily bag limit, possession limits, size
restrictions, and carcass retention
requirements for guided charter vessel
anglers, as specified for the applicable
IPHC regulatory area, and determined
by the annual management measures
recommended by the IPHC and NMFS
and published by NMFS in the Federal
Register.

Attention to both the IPHC and NMFS
regulations is critical because there may
be differences between the IPHC
management measures and NMFS
regulations. For example, in 2018, the
IPHC adopted management measures for
halibut size restrictions in Area 2C that
were initially accepted by the Secretary
of State and published by NMFS (83 FR
10390, March 9, 2018), but those
regulations were eventually superseded
by a subsequent action implemented by
NMFS in an interim final rule (83 FR
12133, March 20, 2018).

This final rule does not modify
regulations related to the management
of GAF. Regulations for GAF are
principally found in § 300.65(c)(5).
These regulations allow transfers of
commercial halibut IFQ to a charter
operator, where the IFQ is translated to
fish that individual anglers can use to
increase their harvests up to the limits
of unguided anglers, which is currently
two fish of any size per day, with no
annual limit. Under this rule, guided
anglers will be able to continue to use
GAF on charter vessel fishing trips.
Regulations applicable to GAF
permitting, transfer, use, and reporting
requirements in § 300.65 will still apply.

Changes From Proposed to Final Rule

NMFS did not make changes to the
final rule from the proposed rule.

Comments and Responses

NMFS received seven comment letters
on the proposed rule. Among the letters,
NMEFS identified and considered 7
unique, relevant comments, which are
grouped, summarized, and responded to
below. Three of the individual
commenters identified themselves as
either operators in the charter sector or
representing charter fishing interests.

Comment 1: Several comments
expressed support for the proposed
regulations by recognizing the difficulty
of adequately enforcing bag and
possession limits when halibut from
guided and unguided angling are
comingled on a common fishing vessel.

Response: NMFS acknowledges the
comments.

Comment 2: Some comments
expressed support for the proposed rule
by citing conservation concerns for
halibut, and mentioned the more
restrictive bag limits associated with
guided halibut fishing.

Response: NMFS acknowledges that
sport fishing bag limits are an important
component in halibut conservation.
NMEFS also acknowledges the primary
consideration of this final rule is the
effective enforcement of those bag
limits, which in turn supports the
proper monitoring of catch necessary for
conservation.

Comment 3: Halibut conservation and
a decline in the resource are rationales
to implement regulations that are
different from the regulatory
amendment suggested in the proposed
rule. Halibut size limits that apply to
guided fishing result in catch and
release mortality by anglers who release
many fish that fall outside of the
allowable size restrictions. A simple
solution is to establish the same
regulations for both guided and
unguided anglers, where all anglers are
allowed one halibut of any size, per day.

Response: Establishing a one-fish
daily bag limit for both guided and
unguided anglers would require
coordinated action by both the Council
and IPHC and is outside of the scope of
this rule. Catch and release mortality for
sport caught halibut is estimated on an
annual basis and is factored into the
IPHC decisions on the combined
commercial and charter catch limits in
Areas 2C and 3A.

Comment 4: Some charter guides rent
boats to clients so the clients can retain
two halibut per day under the unguided
fishing regulations. Regulations should
allow only one halibut per day for all



Federal Register/Vol. 84, No. 192/ Thursday, October 3, 2019/Rules and Regulations

52803

guests statewide, whether they fish from
a charter vessel or from a lodge. This
would be more equitable. Guides seem
to always find a way to work around the
rules. No person needs more than one
halibut per day.

Response: Although this rule does not
establish a bag limit of one halibut per
day for all guests statewide, NMFS
acknowledges the comment and points
to the enforcement concerns that
resulted in this final rule. NMFS also
notes this rule applies to circumstances
where halibut from both guided and
unguided fishing are comingled on a
fishing vessel, as defined by the Halibut
Act, and operating in Convention
waters.

Comment 5: The issue of the proposed
regulation is an unquantified problem in
a very minute segment of the sport
fishery. The ratio of bad actors in guided
fishing is likely the same as among
unguided anglers; therefore, the burden
of enforcement efforts should be on the
agency to find ways to discover illicit
activity while preserving the rights of
the majority of people who act in
compliance.

Response: NMFS agrees that the
number of charter fishing vessels that
offer mixed guided and unguided
fishing is likely to be relatively small,
compared to the total number of active
charter vessels in any given year. NMFS
agrees there is not currently information
that can precisely identify the number
of charter fishing vessels and the
number of charter fishing trips where
mixed guided and unguided halibut
fishing occurs. However, the Council
expressed its intent, and NMFS agrees,
that the enforcement concerns are
significant for those operations where
mixed guided and unguided halibut
fishing occurs, and that this issue
warrants the regulatory amendment
implemented by this final rule. NMFS
also notes the enforcement issue, if left
unaddressed, could continue to grow as
more charter operations decide to offer
the option of mixed guided and
unguided fishing on their vessels.

NMFS also notes this final rule does
not prevent charter fishing vessels from
continuing to offer mixed guided and
unguided fishing. As mentioned in the
proposed rule, public testimony to the
Council suggests that—in addition to
the bag, possession, and size limits
addressed by this rule—pricing,
convenience, and the personal
preferences of the client anglers can also
be reasons for sport fishing businesses
to offer unguided fishing along with
guided fishing.

Comment 6: GAF is still allowed
under the proposed regulations;
therefore, the number and size of

halibut that are onboard the fishing
vessel may already exceed the guided
fishing limits, although GAF must be
accounted for on GAF permits. A
similar requirement could be
implemented for unguided fish, rather
than alter size and bag limits.

Response: NMFS acknowledges that
the regulatory amendment implemented
under this rule allows the continued
and unchanged use of GAF. When
halibut regulations place size or harvest
restrictions on anglers, qualified charter
halibut permit holders may offer GAF to
their clients as a means to retain halibut
of any size, and up to the limits allowed
for unguided anglers, which is currently
two fish of any size per day, with four
fish in possession. Under this final rule,
when fishing vessels employ a mix of
guided and unguided fishing, all anglers
will be subject to the guided angler
harvest restrictions; therefore, all
anglers on the vessel will be eligible to
use GAF.

As stated in the comment, regulations
require that GAF harvests must be
recorded on a GAF permit log. GAF
must also be physically identified by
removing the tips of the upper and
lower lobes of the halibut tail fin. A
marking and logging system similar to
GAF that would be used to account for
halibut retained by unguided anglers
was not an alternative that was analyzed
or recommended by the Council for this
action.

Comment 7: Typical enforcement
happens by boarding vessels engaged in
fishing or by conducting dockside
interviews at the termination of a trip.
Nothing prohibits enforcement officers
from boarding guided or unguided
vessels associated with a mother ship
during fishing activity or upon return to
the mother vessel to determine
compliance with existing regulation.
There is no current or proposed
requirement that anglers remain on
board a mother vessel with their
processed catch, so investigation of
preserved fish after transfer from other
fishing vessels, or fish harvested and
processed on the same vessel, becomes
an independent issue.

Response: NMFS acknowledges the
comment, and agrees that enforcement
boardings and interviews will continue
on all fishing vessels, whether those
vessels fish independently or whether
they are associated with a mothership.
NMEFS also notes the primary
enforcement issue that is addressed by
this final rule, which is the proper
determination of regulatory compliance
after halibut are brought back to a
common fishing vessel (i.e., a
mothership), and those halibut come
from a mix of guided and unguided

fishing. Under these circumstances,
enforcement officers currently have no
effective means to properly account for
the retained catch. The Council
indicated, and NMFS agrees, that
uniform regulations in these situations
will enhance compliance and eliminate
confusion among both anglers and
enforcement officers.

Classification

Regulations governing the U.S.
fisheries for Pacific halibut are
developed by the IPHC, the Pacific
Fishery Management Council, the North
Pacific Fishery Management Council,
and the Secretary of Commerce. Section
5 of the Halibut Act (16 U.S.C. 773c)
allows the regional fishery management
council having authority for a particular
geographical area to develop regulations
governing fishing for halibut in U.S.
Convention waters as long as those
regulations do not conflict with IPHC
regulations. The Halibut Act at 16
U.S.C. 773c(a) and (b) provides the
Secretary of Commerce with the general
responsibility to carry out the
Convention with the authority to, in
consultation with the Secretary of the
department in which the U.S. Coast
Guard is operating, adopt such
regulations as may be necessary to carry
out the purposes and objectives of the
Convention and the Halibut Act. This
final rule is consistent with the Halibut
Act and other applicable laws. This
final rule is also consistent with the
Secretary of Commerce’s authority
under the Halibut Act to implement
management measures for the halibut
fishery.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Regulatory Impact Review

A Regulatory Impact Review was
prepared to assess the costs and benefits
of available regulatory alternatives. A
copy of this final analysis is available
from NMFS (see ADDRESSES). The
Council recommended the regulatory
revisions in this final rule based on
those measures that maximized net
benefits to the Nation. Specific aspects
of the economic analysis related to the
impact of this final rule on small
entities are discussed below in the Final
Regulatory Flexibility Analysis section.

Final Regulatory Flexibility Analysis
(FRFA)

This FRFA incorporates the initial
regulatory flexibility analysis (IRFA), a
summary of the significant issues raised
by the public comments in response to
the IRFA, if any, and NMFS’ responses
to those comments, and a summary of
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the analyses completed to support this
action.

Section 604 of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 604)
requires that, when an agency
promulgates a final rule under section
553 of Title 5 of the U.S. Code, after
being required by that section or any
other law to publish a general notice of
proposed rulemaking, the agency shall
prepare a FRFA. Section 604 describes
the required contents of a FRFA: (1) A
statement of the need for and objectives
of the rule; (2) a statement of the
significant issues raised by the public
comments in response to the IRFA, a
statement of the assessment of the
agency of such issues, and a statement
of any changes made to the proposed
rule as a result of such comments; (3)
the response of the agency to any
comments filed by the Chief Counsel for
Advocacy of the Small Business
Administration (SBA) in response to the
proposed rule, and a detailed statement
of any change made to the proposed rule
in the final rule as a result of the
comments; (4) a description of and an
estimate of the number of small entities
to which the rule will apply or an
explanation of why no such estimate is
available; (5) a description of the
projected reporting, recordkeeping, and
other compliance requirements of the
rule, including an estimate of the classes
of small entities that will be subject to
the requirement and the type of
professional skills necessary for
preparation of the report or record; and
(6) a description of the steps the agency
has taken to minimize the significant
economic impact on small entities
consistent with the stated objectives of
applicable statutes including a
statement of the factual, policy, and
legal reasons for selecting the alternative
adopted in this final rule and why each
one of the other significant alternatives
to the rule considered by the agency
which affect the impact on small
entities was rejected.

A description of this final rule, along
with the need for and objectives of the
rule, are contained in the preamble to
this final rule and the preamble to the
proposed rule (84 FR 3403, February 12,
2019), and are not repeated here.

Public and Chief Counsel for Advocacy
Comments on the IRFA

NMFS published the proposed rule on
February 12, 2019 (84 FR 3403). An
IRFA was prepared and included in the
Classification section of the preamble to
the proposed rule. The comment period
on the proposed rule ended on March
14, 2019. One of the comments
indirectly referenced the IRFA and has
been addressed in the Comments and

Responses section of the preamble
(Comment 5; number of entities affected
by this rule). The Chief Counsel for
Advocacy of the SBA did not file any
comments on the proposed rule.

Number and Description of Small
Entities Regulated by This Final Rule

This final rule directly regulates (1)
sport fishing businesses that currently
offer, or would offer, both guided and
unguided halibut fishing opportunities,
and the sport fishing guides that work
for those businesses (“‘charter
operations”); and (2) unguided anglers
who retain halibut on board vessels at
the same time as guided anglers who
have also retained halibut.

NMFS does not collect information on
the number of entities that offer mixed
guided and unguided halibut fishing,
and there appears to be no systematic
means to determine an accurate number
of those entities. An informal survey by
enforcement officers, combined with
testimony and comments from the
public, indicates the practice of mixing
guided and unguided fishing primarily
occurs on larger charter vessels that
provide multi-day fishing trips. This
analysis indicates that approximately 30
fishing vessel businesses in Area 2C and
14 similar businesses in Area 3A
currently offer multi-day fishing trips
for their clients. This should be
considered an upper-bound estimate of
the number of businesses directly
regulated by this action at this time
because the number of those operations
that offer mixed guided and unguided
fishing is unknown. Public comment
also indicates that on relatively rare
occasions, anglers will mix guided and
unguided fishing when they are based
out of a shoreside lodge or facility that
provides rental boats.

For Regulatory Flexibility Act (RFA)
purposes only, the SBA has established
a small business size standard for
businesses, including their affiliates,
whose primary industry is scenic and
sightseeing transportation on water, or
all other amusement and recreation
(NAICS codes 487210, and 713990,
respectively).

On July 18, 2019, the Small Business
Administration (SBA) issued an interim
final rule (84 FR 34261) effective August
19, 2019, that adjusted the monetary-
based industry size standards (i.e.,
receipts- and assets-based) for inflation
for many industries. For fisheries for-
hire businesses and marinas, the rule
changes the small business size
standard from $7.5 million in annual
gross receipts to $8 million. See 84 FR
at 34273 (adjusting NAICS 487990
(Scenic and Sightseeing Transportation,
Other) and 713930 (Marinas)).

Pursuant to the Regulatory Flexibility
Act, and prior to SBA’s July 18, 2019
interim final rule, a final regulatory
flexibility analysis was developed for
this action using SBA’s former size
standards. NMFS has reviewed the
analyses prepared for this action in light
of the new size standards. Under the
former SBA size standards, all entities
subject to this action were considered
small entities, and they all would
continue to be considered small under
the new standards.

NMFS has determined that the new
size standards do not affect analyses
prepared for this action. It is unlikely
that the largest of the affected charter
vessel operations would be considered
large entities under either the former or
current SBA standards; however, that
cannot be confirmed because NMFS
does not have or collect economic data
on lodges or charter vessels necessary to
definitively determine total annual
receipts. Thus, all charter vessel
operations are considered small entities,
based on SBA criteria, because NMFS
cannot confirm if any entities have
annual gross revenues greater than
either the former $7.5 million or current
$8.0 million standards.

Community quota entities (CQEs) may
apply for and receive community CHPs
and some of those charter operations
could potentially offer mixed guided
and unguided halibut fishing; therefore,
this final rule may directly regulate
CQEs, and the CQEs are non-profit
entities that represent small, remote
communities in Areas 2C and 3A. There
are 20 communities in Area 2C and 14
in Area 3A eligible to receive
community CHPs. Of these 34
communities, 20 hold community CHPs.
Again, the number of these CHP holders
who offer, or would offer, mixed guided
and unguided fishing is unknown.

This final rule applies more restrictive
halibut bag and possession limits on
clients that take multi-day charters with
mixed guided and unguided halibut
fishing activity. These individuals are
not considered directly regulated small
entities under the RFA. However, this
action will also apply these more
restrictive catch and possession limits
on vessel crew and guides who choose
to fish for halibut in any time off they
may have during a guided trip. It is
possible that these crew and guides may
operate as subcontractors to the primary
vessel and, as such, may be defined as
small entities. However, the
applicability of the more restrictive
limits to any of these potential small
entities is as an indirect consequence of
their being aboard the vessel on a mixed
guided and unguided trip. Thus, they
are not considered to be directly
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regulated small entities for RFA
purposes.

Based on this analysis, NMFS has
determined that there are directly
regulated small entities affected by this
action. The RIR notes that the action
could increase costs for multi-day
vessels that continue to offer both
guided and unguided fishing due to
transporting halibut to shore to prevent
mixing. However, the analysts were
unable to determine if these costs would
occur or, if they did, the magnitude of
these costs. NMFS indicated in the
proposed rule that it may consider
certifying that this action will not have
a significant economic impact on a
substantial number of small entities
prior to publication of the final rule.
However, due to the assumptions
necessary to establish the factual basis
for certification and the lack of
information available to conduct this
analysis, NMFS decided to prepare a
FRFA for this action.

Recordkeeping, Reporting, and Other
Compliance Requirements

This final rule does not change the
recordkeeping and reporting
requirements for charter halibut fishing
or unguided halibut fishing in the
affected Areas 2C and 3A. In terms of
other compliance requirements, the
final rule applies the daily bag limits,
possession limits, size restrictions, and
carcass retention requirements for
guided fishing to all Pacific halibut on
board a fishing vessel when Pacific
halibut caught and retained by both
guided anglers and unguided anglers are
on the same vessel.

Description of Significant Alternatives
Considered to the Final Action That
Minimize Adverse Impacts on Small
Entities

NMFS and the Council considered
three alternatives for this rule.
Alternative 1 was the no action
alternative. This alternative would have
continued to maintain different daily
bag limits, possession limits, size
restrictions, and carcass retention
requirements for guided anglers and
unguided anglers even if halibut caught
and retained by both guided and
unguided anglers are on the same
fishing vessel simultaneously. The
benefit of status quo is the flexibility
and business advantages for operators
seeking to accommodate the desires of
a broad range of clients, and their
anglers can choose guided fishing,
unguided fishing, or alternating between
guided and unguided fishing at different
times.

The concerns about status quo are
expressed in the Council’s purpose and

need statement and in the RIR analysis.
In Areas 2C or 3A, guided anglers are
frequently subject to greater harvest
restrictions than unguided anglers.
When halibut from guided and
unguided fishing are commingled on a
vessel in these management areas, it is
difficult for enforcement officers to
determine whether the halibut were
caught by guided or unguided anglers.
When vessels are boarded by
enforcement officers, establishing each
person’s catch and whether that person
was guided or unguided can become a
lengthy and complicated process for
both officers and charter operators.

Alternative 2 was also considered by
NMFS and the Council. It would have
prevented the commingling of halibut
catches from guided and unguided
anglers on fishing vessels by prohibiting
the possession of halibut retained by
guided anglers with halibut retained by
unguided anglers on the same fishing
vessel simultaneously. The primary
advantage of this alternative is that it
would have maximized compliance of
the regulations and likely reduced the
duration of at-sea boardings by
enforcement officers.

The RIR describes the disadvantages
of Alternative 2, which are primarily the
reduced flexibility and potential lost
revenue for multi-day fishing vessels
that currently provide, or would seek to
provide, the option of mixed guided and
unguided fishing. If charter operations
wanted to switch from guided to
unguided fishing, the vessels would
need to assume the time and cost of
returning to port, offloading the fish,
and then beginning a new trip to
prevent comingling of halibut.

Alternative 3 is the adopted
alternative and is also described in
detail in the RIR. Alternative 3 is
intended to balance the enforcement
concerns that result from commingling
of halibut from guided and unguided
fishing with an allowance for charter
operations to maintain the flexibility of
offering a mix of guided and unguided
fishing, as they do now. Moreover,
Alternative 3 allows other operations to
assume the practice of offering both
guided and unguided fishing in the
future. The Council’s enforcement
concerns are addressed by establishing
uniform bag limits, possession limits,
size restrictions, and carcass retention
requirements for all halibut retained by
anglers on a fishing vessel, irrespective
of whether the angler was guided or
unguided.

Under Alternative 3, some of the
requirements for guided anglers would
not be imposed on unguided anglers,
largely because the proposed alignment
of bag and possession limits, size

restrictions, and carcass retention
requirements effectively serve to
mitigate the compliance risks associated
with the commingling of halibut on a
fishing vessel that were caught and
retained by both guided and unguided
anglers. For example, this final rule will
not require unguided anglers to
individually record their daily catch
and accrue it toward guided angler
annual limits, which is currently a
maximum of four fish in Area 3A.
Additionally, day of the week closures
for guided anglers, which is a restriction
to catching and retaining Pacific halibut
on specific days and is currently used
in Area 3A, will not apply to unguided
anglers.

The RIR examines the potential
negative effects of this final rule, which
largely relates to reduced harvest limits
for unguided anglers who have their
halibut on the same fishing vessel as
guided anglers. One of the advantages of
fishing unguided is that anglers are
allowed to keep two fish of any size per
day and keep a possession limit of four
fish. Relative to the status quo, it is
possible that this final rule which
would reduce the number and size of
halibut that can be retained by unguided
anglers in some situations, could also
reduce the incentive to purchase charter
halibut trips.

As noted above, the entities directly
regulated under this final rule are
assumed to be small, by the SBA
definition. Overall, however, this action
is likely to have a limited effect on net
benefits to the Nation. The majority of
Area 2C and 3A halibut charter
operations, which includes business
owners, guides and crew members,
would not be subject to significant
negative economic impacts by this final
rule. Thus, NMFS is not aware of any
alternatives, in addition to the
alternatives considered, that would
more effectively meet the RFA criteria,
the objectives of the Halibut Act and
other applicable statutes at a lower
economic cost to directly regulated
small entities.

Collection-of-Information Requirements

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA),which
have been approved by the Office of
Management and Budget (OMB) under
OMB control number 0648—-0575
(Alaska Pacific Halibut Fisheries:
Charter Recordkeeping). Public
reporting burden per response is
estimated to average 4 minutes for the
ADF&G Saltwater Sport Fishing Charter
Trip Logbook, 5 minutes for the GAF
Landing Report, and 2 minutes for the
GAF Permit Log. The response time



52806

Federal Register/Vol. 84, No. 192/ Thursday, October 3, 2019/Rules and Regulations

includes time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

The ADF&G Saltwater Sport Fishing
Charter Trip Logbook, GAF Electronic
Landing Report, and GAF Permit Log
are mentioned in this final rule. Each of
these are reporting requirements
specified by NMFS regulations. The
requirements apply only to the harvest
accounting of charter vessel anglers by
charter vessel guides. Under this final
rule, the harvests of unguided charter
vessel anglers will not be subject to
these requirements; therefore, this
rulemaking imposes no additional
burden or cost on the regulated
community.

Send comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES), and by email to OIRA _
Submission@omb.eop.gov, or fax to
(202) 395-5806.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.
All currently approved NOAA
collections of information may be
viewed at: https://www.cio.noaa.gov/
services programs/prasubs.html.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a final regulatory
flexibility analysis, the agency shall
publish one or more guides to assist
small entities in complying with the
rule, and shall designate such
publications as “‘small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. The preambles to the
proposed rule and this final rule serve
as the small entity compliance guide.
Copies of the proposed rule and this
final rule are available from the NMFS
website at https://fisheries.noaa.gov/
region/alaska.

List of Subjects in 50 CFR Part 300

Administrative practice and
procedure, Antarctica, Canada, Exports,
Fish, Fisheries, Fishing, Imports,
Indians, Labeling, Marine resources,
Reporting and recordkeeping

requirements, Russian Federation,
Transportation, Treaties, Wildlife.

Dated: September 25, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
300 as follows:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

Subpart E—Pacific Halibut Fisheries

m 1. The authority citation for part 300,
subpart E, continues to read as follows:

Authority: 16 U.S.C. 773-773k.

m 2. In § 300.65, add paragraph (d)(6) to
read as follows:

§300.65 Catch sharing plan and domestic
management measures in waters in and off
Alaska.

* * * * *

(d) * % %

(6) If a charter vessel angler catches
and retains halibut, and that halibut is
on board a fishing vessel with halibut
caught and retained by persons who are
not charter vessel anglers, then the daily
bag limit, possession limit, size limit,
and carcass retention regulations
applicable to charter vessel anglers shall
apply to all halibut on board the fishing
vessel.

* * * * *
[FR Doc. 2019-21258 Filed 10-2-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 180117042—-8884—-02]
RIN 0648-XT023

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS transfers 100 metric
tons (mt) of Atlantic bluefin tuna (BFT)
quota from the Reserve category to the
General category October through
November 2019 subquota period. The
quota transfer is intended to provide
additional fishing opportunities based
on consideration of the regulatory

determination criteria regarding
inseason adjustments and applies to
Atlantic tunas General category
(commercial) permitted vessels and
Highly Migratory Species (HMS)
Charter/Headboat category permitted
vessels with a commercial sale
endorsement when fishing
commercially for BFT.

DATES: Effective October 1, 2019,
through November 30, 2019.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, 978-281-9260, or
Larry Redd, 301-420-8503.
SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
categories, per the allocations
established in the 2006 Consolidated
Highly Migratory Species Fishery
Management Plan (2006 Consolidated
HMS FMP) (71 FR 58058, October 2,
2006) and amendments. NMFS is
required under ATCA and the
Magnuson-Stevens Act to provide U.S.
fishing vessels with a reasonable
opportunity to harvest the ICCAT-
recommended quota.

The current baseline General and
Reserve category quotas are 555.7 mt
and 29.5 mt, respectively. See
§635.27(a). Each of the General category
time periods (January, June through
August, September, October through
November, and December) is allocated a
“subquota” or portion of the annual
General category quota. The baseline
subquotas for each time period are as
follows: 29.5 mt for January; 277.9 mt
for June through August; 147.3 mt for
September; 72.2 mt for October through
November; and 28.9 mt for December.
Any unused General category quota
rolls forward within the fishing year,
which coincides with the calendar year,
from one time period to the next, and
is available for use in subsequent time
periods. To date for 2019, NMFS has
taken six actions that resulted in
adjustments to the Reserve category,
leaving 165.3 mt of quota currently
available (84 FR 3724, February 13,
2019; 84 FR 6701, February 28, 2019; 84
FR 35340, July 23, 2019; 84 FR 47440,
September 10, 2019; and 84 FR 48566,
September 16, 2019).
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Transfer of 100 mt From the Reserve
Category to the General Category

Under §635.27(a)(9), NMFS has the
authority to transfer quota among
fishing categories or subcategories, after
considering regulatory determination
criteria provided under § 635.27(a)(8).
NMEFS has considered all of the relevant
determination criteria and their
applicability to this inseason quota
transfer. These considerations include,
but are not limited to, the following:

Regarding the usefulness of
information obtained from catches in
the particular category for biological
sampling and monitoring of the status of
the stock (§ 635.27(a)(8)(i)), biological
samples collected from BFT landed by
General category fishermen and
provided by bluefin tuna dealers
continue to provide valuable data for
ongoing scientific studies of bluefin
tuna age and growth, migration, and
reproductive status. Additional
opportunity to land bluefin tuna in the
General category would support the
continued collection of a broad range of
data for these studies and for stock
monitoring purposes.

NMEF'S also considered the catches of
the General category quota to date and
the likelihood of closure of that segment
of the fishery if no adjustment is made
(§635.27(a)(8)(i1) and (ix)). NMFS
anticipates that the current October
through November subquota of 72.2 mt
could be reached in a few days, given
the high daily landings rates that were
occurring when the September fishery
closed and that commercial-sized
bluefin tuna remain available in the
areas where General category permitted
vessels operate at this time of year.
Without a quota transfer, NMFS would
have to close the General category
fishery for the remainder of the October
through November subquota period very
early, while unused quota remains in
the Reserve category. Transferring 100
mt of quota from the Reserve category
would result in 172.2 mt being available
for the October through November 2019
subquota period, thus effectively
providing additional opportunities to
harvest the U.S. bluefin tuna quota
while avoiding exceeding it.

Regarding the projected ability of the
vessels fishing under the particular
category quota (here, the General
category) to harvest the additional
amount of BFT before the end of the
fishing year (§ 635.27(a)(8)(iii)), NMFS
anticipates that all of the 100 mt of
quota will be used by November 30,
based on current figures and the amount
of quota being transferred, but this is
also subject to weather conditions and
bluefin tuna availability. In the unlikely

event that any of this quota is unused
by November 30, such quota will roll
forward to the next subperiod within
the calendar year (i.e., the December
period), and NMFS anticipates that it
would be used before the end of the
fishing year.

NMEFS also considered the estimated
amounts by which quotas for other gear
categories of the fishery might be
exceeded (§635.27(a)(8)(iv)) and the
ability to account for all 2019 landings
and dead discards. In the last several
years, total U.S. BFT landings have been
below the available U.S. quota such that
the United States has carried forward
the maximum amount of underharvest
allowed by ICCAT from one year to the
next. NMFS will need to account for
2019 landings and dead discards within
the adjusted U.S. quota, consistent with
ICCAT recommendations, and
anticipates having sufficient quota to do
that, even with the 100 mt transfer to
the General category for the October
through November fishery. NMFS
anticipates that General category
participants in all areas and time
periods will have opportunities to
harvest the General category quota in
2019, through active inseason
management such as the timing of quota
transfers, as practicable. Thus, this
quota transfer would allow fishermen to
take advantage of the availability of fish
on the fishing grounds to the extent
consistent with the available amount of
transferrable quota and other
management objectives, while avoiding
quota exceedance.

NMFS also considered the effects of
the adjustment on the BFT stock and the
effects of the transfer on accomplishing
the objectives of the FMP
(§635.27(a)(8)(v) and (vi)). This transfer
would be consistent with the current
quotas, which were established and
analyzed in the 2018 BFT quota final
rule (83 FR 51391, October 11, 2018),
and with objectives of the 2006
Consolidated HMS FMP and
amendments and is not expected to
negatively impact stock health or to
affect the stock in ways not already
analyzed in those documents. Another
principal consideration is the objective
of providing opportunities to harvest the
full annual U.S. BFT quota without
exceeding it based on the goals of the
2006 Consolidated HMS FMP and
amendments, including to achieve
optimum yield on a continuing basis
and to optimize the ability of all permit
categories to harvest their full BFT
quota allocations (related to
§635.27(a)(8)(x)). Specific to the
General category, this includes
providing opportunity equitably across
all time periods.

Based on the considerations above,
NMEFS is transferring 100 mt of the
available 165.3 mt of Reserve category
quota to the General category for the
October through November 2019
fishery, resulting in a subquota of 172.2
mt for the October through November
2019 fishery and 65.3 mt in the Reserve
category.

Monitoring and Reporting

NMFS will continue to monitor the
BFT fishery closely. Dealers are required
to submit landing reports within 24
hours of a dealer receiving BFT. Late
reporting by dealers compromises
NMFS’ ability to timely implement
actions such as quota and retention
limit adjustment, as well as closures,
and may result in enforcement actions.
Additionally, and separate from the
dealer reporting requirement, General
and HMS Charter/Headboat category
vessel owners are required to report the
catch of all BFT retained or discarded
dead within 24 hours of the landing(s)
or end of each trip, by accessing
hmspermits.noaa.gov, using the HMS
Catch Reporting app, or calling (888)
872-8862 (Monday through Friday from
8 a.m. until 4:30 p.m.).

Depending on the level of fishing
effort and catch rates of BFT, NMFS
may determine that additional action
(e.g., quota adjustment, daily retention
limit adjustment, or closure) is
necessary to ensure available subquotas
are not exceeded or to enhance
scientific data collection from, and
fishing opportunities in, all geographic
areas. If needed, subsequent
adjustments will be published in the
Federal Register. In addition, fishermen
may call the Atlantic Tunas Information
Line at (978) 281-9260, or access
hmspermits.noaa.gov, for updates on
quota monitoring and inseason
adjustments.

Classification

The Assistant Administrator for
NMFS (AA) finds that it is impracticable
and contrary to the public interest to
provide prior notice of, and an
opportunity for public comment on, this
action for the following reasons:

The regulations implementing the
2006 Gonsolidated HMS FMP and
amendments provide for inseason quota
transfers to respond to the unpredictable
nature of BFT availability on the fishing
grounds, the migratory nature of this
species, and the regional variations in
the BFT fishery. Affording prior notice
and opportunity for public comment to
implement the quota transfer is
impracticable and contrary to the public
interest as such a delay would likely
result in exceedance of the General
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category October through November
fishery subquota or earlier closure of the
fishery while fish are available on the
fishing grounds. Subquota exceedance
may result in the need to reduce quota
for the General category later in the year
and thus could affect later fishing
opportunities. Therefore, the AA finds
good cause under 5 U.S.C. 553(b)(B) to

waive prior notice and the opportunity
for public comment. For all of the above
reasons, there also is good cause under
5 U.S.C. 553(d) to waive the 30-day
delay in effectiveness.

This action is being taken under
§§635.27(a)(9) and 635.28(a)(1), and is
exempt from review under Executive
Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: September 30, 2019.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2019-21548 Filed 9-30-19; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 273

[FNS—2019-0009]

RIN 0584—-AE69

Supplemental Nutrition Assistance
Program: Standardization of State

Heating and Cooling Standard Utility
Allowances

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Proposed rule.

SUMMARY: The proposed rule would
revise Supplemental Nutrition
Assistance Program (SNAP) regulations
to standardize the methodology for
calculating standard utility allowances
(SUAs or standards). The new
methodology would set the largest
standard, the heating and cooling
standard utility allowance (HCSUA), at
the 80th percentile of low-income
households’ utility costs in the State.
Standard allowances for other utility
costs would subsequently be capped at
a percentage of the HCSUA with the
exception of an updated
telecommunications SUA that would be
a standard amount set nationally. These
figures would continue to be updated
annually and reflective of utility costs in
each State.

DATES: Written comments must be
received on or before December 2, 2019
to be assured of consideration.
ADDRESSES: The Food and Nutrition
Service, USDA, invites interested
persons to submit written comments on
this proposed rule. Comments may be
submitted in writing by one of the
following methods:

e Preferred Method: Federal
eRulemaking Portal: Go to http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Send comments to
Certification Policy Branch, Program
Development Division, Food and
Nutrition Services, FNS, 3101 Park

Center Drive, Room 812, Alexandria,
Virginia 22302.

All written comments submitted in
response to this proposed rule will be
included in the record and will be made
available to the public. Please be
advised that the substance of the
comments and the identity of the
individuals or entities submitting the
comments will be subject to public
disclosure. FNS will make the written
comments publicly available on the
internet via http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Certification Policy Branch, Program
Development Division, FNS, 3101 Park
Center Drive, Alexandria, Virginia
22302. SNAPCPBRules@usda.gov.

SUPPLEMENTARY INFORMATION:
Background

Acronyms or Abbreviations

American Community Survey, ACS

Code of Federal Regulations, CFR

Consumer Price Index, CPI

Fiscal Year, FY

Food and Nutrition Act of 2008, the Act

Food and Nutrition Service, FNS

Heating and Cooling Standard Utility
Allowance, HCSUA

Limited Utility Allowance, LUA

Residential Energy Consumption Survey,
RECS

Standard Utility Allowance, SUA

State SNAP Agencies, State agencies or States

Supplemental Nutrition Assistance Program,
SNAP

U.S. Department of Agriculture, the
Department or USDA

References

o Title 7 of the Code of Federal
Regulations, part 273

e U.S. Department of Agriculture, Food
and Nutrition Service, Office of Policy
Support, Characteristics of
Supplemental Nutrition Assistance
Program Households: Fiscal Year
2017, by Kathryn Cronquist and Sarah
Lauffer. Project Officer, Jenny Genser.
Alexandria, VA, 2019. https://
www.fns.usda.gov/snap/
characteristics-supplemental-
nutrition-assistance-program-
households-fiscal-year-2017

e Holleyman, Chris, Timothy Beggs,
and Alan Fox. Methods to
Standardize State Standard Utility
Allowances. Prepared by
Econometrica for the U.S. Department
of Agriculture, Food and Nutrition
Service, August 2017. https://
www.fns.usda.gov/snap/methods-

standardize-state-standard-utility-
allowances

Background

The Food and Nutrition Act of 2008
(the Act) establishes national eligibility
standards for SNAP, including
allowable deductions from gross
income. With the exception of a
standard deduction for all households,
most allowable deductions are available
to households based on their
circumstances. Some of these
deductions include those for: Earned
income; dependent care costs when
needed for work, searching for work,
training, or education; medical expenses
over $35 for elderly or disabled
households; and excess shelter costs.

The excess shelter deduction allows
households to deduct shelter expenses
that exceed 50 percent of their income
after all other deductions are taken. For
households without an elderly or
disabled member, the deduction must
not exceed a maximum limit.
Households with elderly or disabled
members do not face a limit. Shelter
expenses include the basic cost of
housing as well as certain utilities and
other allowable expenses listed in 7 CFR
273.9(d)(6)(ii). To help streamline the
application and certification process,
section 5(e)(6) of the Act permits States
to use SUAs in lieu of actual utility
expenses in determining a household’s
shelter costs for the purposes of the
excess shelter deduction.

States may develop their own SUAs
in accordance with criteria set forth in
7 CFR 273.9(d)(6)(iii). States are not
required to use a particular
methodology when developing SUAs
under current program rules. States
must update SUAs annually, but are not
directed to use particular data sources,
and can revise their methodology at any
time so long as they receive FNS
approval. In the absence of formal
guidelines outlining recommended
methodologies, States have considerable
flexibility in developing the
methodologies and amounts for the
standards.

Multiple SUAs may be created by the
State to reflect the differences in utility
expenses that SNAP households incur.
There are three different types of SUAs:
Heating and cooling SUAs (HCSUASs); a
limited utility allowance (LUAs); and
single utility allowances (also referred
to as ““individual standards’’). The
HCSUA is the largest of the SUAs and


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:SNAPCPBRules@usda.gov
https://www.fns.usda.gov/snap/characteristics-supplemental-nutrition-assistance-program-households-fiscal-year-2017
https://www.fns.usda.gov/snap/methods-standardize-state-standard-utility-allowances
https://www.fns.usda.gov/snap/characteristics-supplemental-nutrition-assistance-program-households-fiscal-year-2017
https://www.fns.usda.gov/snap/methods-standardize-state-standard-utility-allowances
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https://www.fns.usda.gov/snap/methods-standardize-state-standard-utility-allowances
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available to households that pay heating
or cooling expenses separate from their
rent or mortgage. The HCSUA includes
costs for all other utilities covered by
SUAs as well as heating or cooling
costs. States may also choose to develop
a LUA that includes expenses for at
least two utilities, and single utility
allowances may be used for stand-alone
utility costs. Utility expenses that may
be captured in a LUA or a single utility
allowance include: Electricity or fuel for
purposes other than heating or cooling;
water; sewerage; well and septic tank
installation and maintenance;
telephone; and garbage or trash
collection.

Though most SNAP eligibility
parameters are set at the Federal level,
SUAs are an exception because States
determine which SUAs are available in
their State and how to calculate them.
This can lead to considerable variation
from State to State. Current rules grant
broad discretion to States in
determining how SUAs are calculated
and the sources of information used. In
Fiscal Year (FY) 2019, HCSUA amounts
ranged from $278 to $826. The variation
in SUA amounts can cause variation in
benefit amounts as larger SUAs provide
for greater excess shelter deductions
resulting in higher benefit amounts.

In FY 2017, HCSUAs were used to
determine 63 percent of household
eligibility and benefit amounts.? Wide
variation in SUAs means that
households that have otherwise similar
shelter costs and household
circumstances but live on opposite sides
of a State border would have differing
benefit amounts based on the choices
their States made in developing SUAs.
For example, in FY2019, the difference
in HCSUASs between two bordering
States was as high as $339, which
would cause a difference in benefits of
$55. While differences in utility costs
are expected across State lines, the
degree of the variation in methodologies
and therefore SUA amounts is of
concern as similarly situated
households living a few miles apart
could have significantly different
benefit amounts.

2017 SUA Study

In August 2017, USDA published a
study that reviewed States’ SUA
methodologies titled, Methods to
Standardize State Standard Utility
Allowances (Holleyman, et al., 2017).
The 2017 SUA Study looked at HCSUAs
from 2014 and found that most of the

1Holleyman, Chris, Timothy Beggs, and Alan
Fox. Methods to Standardize State Standard Utility
Allowances. Prepared by Econometrica for the U.S.
Department of Agriculture, Food and Nutrition
Service, August 2017.

methodologies States employ fall into
one of two categories: (1) Those that rely
on recent State-specific utility data; and
(2) those that adjust a base number
using an inflation measure such as the
Consumer Price Index (CPI) of utility
costs. States relying on State-specific
utility data use a variety of data sources,
including information obtained from
utility providers through public service
commissioners or consumption
information available from other
sources. States that adjust a base
number annually predominately use
changes in the price indexes (for
electricity, natural gas, etc.) to make
these changes. For States using the
second methodology, the frequency of
updates to the underlying base number
are often infrequent or nonexistent. The
report found that less than half (42
percent) of States that update a base
number know the source of their base
number and many do not know what
year it was established.

The 2017 SUA Study also found
differences in how State’s FY 2014
HCSUA values reflected actual utility
expenditures among low-income
households in their State.2 One State
had an HCSUA lower than average low-
income household utility expenses in
the State, five States had an HCSUA
lower than the 70th percentile of low-
income household utility expenses in
the State, and 20 States had HCSUAs
lower than the 80th percentile of low-
income household utility expenses in
the State. The 2017 SUA Study found
that in 22 States the HCSUA met or
exceeded the utility expenses of 85
percent of low-income households.

As part of the 2017 SUA Study,
additional methodologies and data
sources were considered to identify
alternative methods for calculating
SUAs. These options were evaluated to
determine which methodology and
sources could more accurately reflect
utility costs for low-income households,
be applied nationally, and allow for
annual adjustments. Of the
methodologies considered, the report
recommended using a combination of
the American Community Survey (ACS)
and the Residential Energy
Consumption Survey (RECS) to develop
base-year SUAs, and a 3-year average of
the CPI for fuels and utilities to make
annual adjustments.

Standardizing HCSUA Methodology

The Department is concerned that the
degree of flexibility in current
regulations causes inequities from State

2The 2017 SUA Study defined “low-income” as
households with incomes at or below 150 percent
of the Federal poverty level.

to State. The 2017 SUA Study revealed
that many States’ SUAs are overinflated,
which leads to additional benefits, and
some States’ SUAs underestimate how
much households actually pay in
utilities, resulting in lower benefits. The
Department believes that standardizing
SUA methodology would make SUAs
and the program more equitable.
Removing the inequities related to this
deduction will also improve integrity by
ensuring SUAs better reflect what low-
income households are actually paying
for utilities so that eligible households
receive SNAP benefit amounts which
more accurately reflect their
circumstances, no matter the State in
which they reside.

In order to address the variations
found in the 2017 SUA Study and help
ensure benefit equity across States, the
Department is proposing to calculate
each State’s HCSUA using a standard
methodology. The proposed
standardization would set the HCSUA at
the 80th percentile of utility costs for
low-income households in the State.
Standardizing at this level will reduce
the amount of variation between utility
costs and HCSUA amounts across
States. Additionally, setting HCSUA
values at the 80th percentile balances
the need to create more accurate
standards while still capturing
households that have higher than
average utility costs, as most States
require use of SUAs in lieu of actual
costs. As noted earlier, the 2017 SUA
Study found that there was greater
variation in State-established HCSUA
values than there was in utility
expenditures. This new standardized
methodology would apply to all States
that choose to use an HCSUA, with a
few exceptions noted below.

The proposed methodology would use
best-available utility cost information
from national Federal sources, such as
the ACS and the RECS, to calculate
HCSUAs annually. A combination of
these two sources was recommended in
the 2017 SUA Study to account for
different utility end-uses, determining
which energy costs are for heating or
cooling versus other utilities, and to
correct for upward bias in self-reported
utility expenditures reflected in the
source information. Under the proposed
rule, base year HCSUAs would be
calculated using ACS and RECS and
interim years (RECs is not conducted
annually) would be updated using a 3-
year CPI average for fuel and utilities to
make annual adjustments. All
calculations would be conducted by
FNS, alleviating State administrative
burden associated with determining
HCSUA values and reporting to FNS.
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The Department intends to use ACS
and RECS as the sources for base-year
HCSUA calculations. The use of these
specific sources, however, would not be
codified in the proposed rule in order to
maintain flexibility in the event better
sources become available or these
surveys cease to provide the necessary
information. These sources would need
to be able to determine accurate utility
costs for low-income households,
applied nationally, and allow for annual
adjustments. If changes in the data
sources from the previous year occur,
FNS would notify State agencies prior to
release of the updated figures for that

ear.

ACS and RECS were found to be the
best available sources for calculating the
majority of HCSUAs; however, these
surveys do not collect information for
Guam and the Virgin Islands.
Additionally, Guam and the Virgin
Islands do not currently use an HCSUA.
The Department is proposing to
continue to allow these territories to use
their own methodologies, and conduct
their own calculations, subject to FNS
approval. The Department is interested
in receiving public comments about this
proposed exception or other possible
methods for developing HCSUAs for
Guam and the Virgin Islands.

The proposed rule would not
eliminate the State option to mandate
SUAs (HCSUAs, LUAs, and single
utility allowances) for all households
with qualifying expenses. In States that
use but do not mandate a SUA, the
proposed rule would maintain a
household’s ability to choose using
actual costs in determining eligibility
and benefit amount. For States that use
an HCSUA, mandatory or not, the
HCSUA would be set by FNS using the
standardized methodology, annually, on
the fiscal year calendar. FNS would be
responsible for releasing the HCSUA
figures via memo to the State agencies
near the same time that cost of living
adjustments are announced and would
make them available publicly on the
FNS website. The Department intends
for the proposed standardization to
begin the first fiscal year following
publication of the final rule.

Changes to Current SUA Options

Program rules currently allow State
agencies to vary SUAs by factors such
as household size, geographical areas, or
season. For FY2019, no State chose to
vary by season, only two States elected
to vary by geographical area, and six
States varied by household size. The
number of States taking these options
has been consistent in recent years.

The proposed rule would eliminate
the State options to vary allowances by

household size and geographic areas as
part of the Department’s efforts to bring
greater benefit equity across States and
in recognition of the low number of
States taking these options.

One of the two States that currently
choose to vary standards by
geographical areas is Alaska. Alaska and
Hawaii are granted additional
considerations under program rules to
account for cost of living differences, as
well as further program flexibilities for
Alaska because of extremely remote
geography. Although no exceptions for
Alaska and Hawaii are included in the
proposed rule, the Department is
interested in receiving public comments
on whether additional attention or
exceptions should be granted to Alaska
and Hawaii in the proposed changes
and how those might be best
accomplished.

Consistent with the proposed rule’s
standardization efforts to promote more
benefit equity, the Department is also
proposing to eliminate the option for
State agencies to include the excess
heating and cooling costs of public
housing residents in the LUA if they
wish to offer the lower standard to such
households. The proposed rule would
also eliminate the option for States to
include the cooling expense in the
electricity utility allowance for States
where cooling expenses are minimal.
Such flexibility would not support
efforts to promote consistency and
parity with this deduction and therefore
the Department believes the option
would no longer be appropriate to offer.
As such, the proposed rule clarifies that
residents of public housing who incur
heating or cooling costs in States that
mandate SUAs would receive the
HCSUA. The Department is particularly
interested in receiving comments from
State agencies as to whether removing
these options pose administrative
challenges based on their current
practices.

LUAs and Single Utility Allowances

Under the proposed rule, States
would continue to use their own
methodologies to determine LUA and
single utility allowance amounts that do
not exceed maximum limits established
by the Department. In FY 2017, less
than 8 percent of households used a
single utility allowance or LUA when
determining SNAP eligibility and
benefit levels. Although a small portion
of SNAP participants are impacted, the
Department is proposing that these
standards be capped at a percentage of
the HCSUA to extend standardization
efforts and mitigate future
inconsistencies. The Department is
proposing to cap LUAs at 70 percent of

a State’s HCSUA amount and single
utility allowances at 35 percent of a
State’s HCSUA. When analyzing the
SUA values developed as part of the
2017 SUA Study, it was found that most
States’ single utility allowances were
near 35 percent of their HCSUA.
Similarly, most States’ LUAs did not
exceed 70 percent of their HCSUA.

States would still need to calculate
their own LUA and single utility
allowance figures annually under the
proposed changes. The methodology
and final figures would continue to be
subject to the cap, as well as FNS review
and approval. FNS would be
responsible for releasing the capped
amounts via memo to the State agencies
near the same time that HCSUA figures
and cost of living adjustments are
announced and would make them
available publicly on the FNS website.
The Department is interested in
receiving public comments on the
proposed percentage caps, particularly
from State agencies.

Updating the Telephone SUA

State agencies may use SUAs for any
allowable utility expense listed at 7 CFR
273.9(d)(6)(ii)(C). Allowable utility
expenses listed in the section include
the costs of: Heating and cooling;
electricity or fuel used for purposes
other than heating or cooling; water;
sewage; well and septic tank installation
and maintenance; garbage collection;
and telephone. The Department is
proposing to amend this section to add
the cost of basic internet service.

The proposed inclusion of costs for
basic internet service as an allowable
utility expense for the shelter deduction
is in recognition of internet access
becoming a necessity for school, work,
and job search. The proposed rule
replaces the telephone standard (i.e., the
single utility allowance for telephone
costs) with a broader
telecommunications standard that
consists of costs for one telephone, basic
internet service, or both. State agencies
would not be authorized to create a
single utility allowance solely for basic
internet service; rather, basic internet
service costs would be allowed as part
of the new telecommunications
standard. FNS will calculate the
maximum amount annually by
reviewing nationally available low-cost
plans for one telephone line and basic
internet access. The Department
estimates that the telecommunications
standard would be approximately $55 in
FY 2020. Similar to LUAs and single
utility allowances, States would still
need to calculate their own
telecommunications figures annually
under the proposed changes. The
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methodology and final figures would be
subject to the cap, as well as FNS review
and approval.

The new telecommunications
standard would be available to
households with utility costs for one
telephone, basic internet service, or
both. Households with basic internet
and/or telephone costs would be able to
either receive the telecommunications
standard or have their actual costs
counted, but actual costs would be
limited up to the amount of the
telecommunications standard. For
example, households with more than
basic internet packages, such as those
combined with cable television service,
would not have the cost of their entire
package counted. Rather these
households would either receive the
telecommunications SUA or have their
actual costs of phone and/or basic
internet counted, up to the amount of
the standard, depending on the option
their State selects. Additionally, States
may include the telecommunications
costs as part of their LUA so long as the
telecommunications share of the LUA
would not exceed the amount set for the
telecommunications standard. The
Department is interested in receiving
public comments, particularly from
State agencies, on this proposed change.

Procedural Matters

Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This proposed rule has been
determined to be Economically
Significant and was reviewed by the
Office of Management and Budget
(OMB) in conformance with Executive
Order 12866.

Regulatory Impact Analysis

As required for rules that have been
designated as economically significant
by the Office of Management and
Budget, a Regulatory Impact Analysis
(RIA) was developed for this proposed
rule. It follows this rule as an Appendix.
The following summarizes the
conclusions of the RIA:

The Department has estimated the
total reduction in Federal spending

associated with the proposed rule to be
approximately $4.5 billion over the five
years 2021-2025. This represents a
reduction in Federal transfers (SNAP
benefits). The Department estimates that
approximately 16 percent of households
will see an increase in their monthly
SNAP allotment and another 19 percent
will see a decrease in their monthly
SNAP allotment. A very small number
of households are estimated to lose
eligibility for SNAP (less than 8,000
households).

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires Agencies to
analyze the impact of rulemaking on
small entities and consider alternatives
that would minimize and significant
impacts on a substantial number of
small entities. Pursuant to that review,
the Secretary certifies that this rule
would not have a significant impact on
a substantial number of small entities.

The proposed rule would not have an
impact on small entities because it
primarily impacts SNAP households.
Small entities, such as smaller SNAP-
authorized retailers, would not be
subject to any new requirement. On
average, SNAP retailers would likely see
a drop in the amount of SNAP benefits
redeemed at stores if these provisions
were finalized, but impacts on small
retailers are not expected to be
disproportionate to impacts on large
entities. As of FY 2017, approximately
76 percent of authorized SNAP retailers
(about 200,000 retailers) were small
groceries, convenience stores,
combination grocery stores, and
specialty stores, store types that are
likely to fall under the Small Business
Administration gross sales threshold to
qualify as a small business for Federal
Government programs. While these
stores make up most authorized
retailers, collectively they redeem less
than 15 percent of all SNAP benefits.

The proposed rule is expected to
reduce SNAP benefit payments by about
$1 billion per year in net. However, not
all States will see benefit losses; in some
States HCSUAs will increase under the
proposed rule, resulting in larger SNAP
benefits for many households. In total,
29 States are expected to see a net loss
of SNAP benefits (about $1.54 billion
annually) and 22 are expected to see a
net gain (about $540 million annually).
Based on USDA data, about 53 percent
of stores would likely see lower
redemptions and 47 percent would
likely see increased redemptions.3

3Data from the USDA Store Tracking and
Redemption System (STARS).

In States with reduced benefits, this
would equate to about a $177 loss of
revenue per small store on average per
month [(1.54 billion x 15%)/(109,000
stores/12 months)]. In 2017 the average
small store redeemed more than $3,800
in SNAP each month; the potential loss
of benefits represents about 4.7 percent
of their SNAP redemptions and only a
small portion of their gross sales. Based
on 2017 redemption data, a 4.7 percent
reduction in SNAP redemptions
represented between 0.01 and 0.92
percent of these stores’ gross sales.

In States that gain benefits, this would
equate to about a $70 increase in
revenue per small store on average per
month [(0.54 billion x 15%)/(96,000
stores/12 months)]. This potential
increase in benefits represents about 1.8
percent of their SNAP redemptions and
between 0.01 and 0.36 percent of these
stores’ gross sales.

Executive Order 13771

Executive Order 13771 directs
agencies to reduce regulation and
control regulatory costs and provides
that the cost of planned regulations be
prudently managed and controlled
through a budgeting process. The
designation, as regulatory or
deregulatory under E.O. 13771, of any
final rule resulting from the notice of
proposed rulemaking will be informed
by comments received. Details on the
preliminary estimates of costs and cost
savings may be found in the economic
analysis.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures by State, local or
tribal governments, in the aggregate, or
the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, Section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the most cost
effective or least burdensome alternative
that achieves the objectives of the rule.

This proposed rule does not contain
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local and tribal governments or
the private sector of $100 million or
more in any one year. Thus, the rule is
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not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 12372

SNAP is listed in the Catalog of
Federal Domestic Assistance under
Number No.10.551. For the reasons set
forth in the Final Rule codified in 7 CFR
part 3015, subpart V and related Notice
(48 FR 29115), this Program is excluded
from the scope of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials.

Federalism Summary Impact Statement

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, impose
substantial direct compliance costs on
State and local governments, and are not
required by statute, agencies are
directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under Section
(6)(b)(2)(B) of Executive Order 13132.

The Department has considered the
impact of setting HCSUA and SUA
national standards and determined that
this rule has federalism impacts.
However, this rule does not preempt
State or local law and does not impose
substantial direct compliance costs on
State and local governments, so under
section (6)(b) of the Executive Order, a
federalism summary is not required.
The Department requests comments
from State and local officials as to the
need for national standards and any
alternatives to the standards proposed.

Executive Order 12988, Civil Justice
Reform

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have preemptive effect with respect
to any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full and timely
implementation. This rule is not
intended to have retroactive effect
unless so specified in the Effective Dates
section of the final rule. Prior to any
judicial challenge to the provisions of
the final rule, all applicable
administrative procedures must be
exhausted.

Civil Rights Impact Analysis

FNS has reviewed this proposed rule
in accordance with USDA Regulation
4300-4, ““Civil Rights Impact Analysis,”
to identify any major civil rights

impacts the rule might have on program
participants on the basis of age, race,
color, national origin, sex or disability.
After a careful review of the rule’s
objective and implementation, FNS has
determined that this rule is likely to
have an adverse or disproportionate
impact on protected groups. Households
with an elderly or disabled individual
will be disproportionally affected by
changes to HCSUAs, both positively and
negatively, because these households do
not face the cap on excess shelter costs
and therefore would experience a
greater benefit increase or decrease.

Executive Order 13175

Executive Order 13175 requires
Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation.
Additionally, other policy statements or
actions that have substantial direct
effects on one or more Indian Tribes, the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes also
require consultation. FNS provided
opportunity for consultation on the
issue on June 27, 2019, but received no
feedback. If further consultation is
requested, the Office of Tribal Relations
will work with FNS to ensure quality
consultation is provided.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chap. 35; 5 CFR 1320)
requires that the Office of Management
and Budget (OMB) approve all
collections of information by a Federal
agency before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current valid OMB control
number.

In accordance with the Paperwork
Reduction Act of 1995, this proposed
rule will alter information collection
requirements that are subject to review
and approval by the Office of
Management and Budget; therefore, FNS
is submitting for public comment the
changes in the information collection
burden that would change the OMB
burden inventory as a result of adoption
of the proposals in the rule. While FNS
is requesting a new OMB Control
Number for these requirements in this
proposed rule, this proposal would
reduce the existing burden on State
agencies currently approved under OMB
Control Number 0584—0496; Expiration
Date 3/31/2020. FNS intends to merge

this new collection to currently
approved burden after the final
rulemaking information collection
request is approved.

Written comments on the information
collection requirements included in this
proposed rule must be received by
November 4, 2019.

Send written comments to the Office
of Information and Regulatory Affairs,
OMB, Attention: Desk Officer for FNS,
725 17th St. NW, Washington, DC
20503, or via OIRA_Submissions@
omb.eop.gov. Please reference the title
of this rule in your message. Please also
send a copy of your comments to
SNAPCPBrules@usda.gov.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
All responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will be
a matter of public record. Once OMB
approves the information collection
request (ICR), the agency will publish a
separate notice in the Federal Register
announcing its approval.

Title: Standardization of State Heating
and Cooling Standard Utility
Allowances.

OMB Number: 0584-NEW.

Expiration Date: [Not Yet
Determined.]

Type of Request: New collection.

Abstract: Section 5 of the Food and
Nutrition Act of 2008, as amended,
permits States to use standard utility
allowances (SUASs) in lieu of actual
utility expenses in determining a
household’s shelter costs for the
purposes of the excess shelter
deduction.

Under current regulations, all States
may develop SUAs for their SNAP
households to be used in lieu of actual
costs. States currently can decide which
of the allowable utility expenses will be
covered by SUAs and how they are
calculated. The proposed rule would
provide a clearer and more consistent
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policy by standardizing the
methodology for calculating SUAs.

In the currently approved burden,
FNS estimates 53 State agencies will
submit one request each to adjust the
SUAs, for a total annual response of 53
requests at a minimum of 10 hours
annually (53 State agencies x 1 SUAs
request = 53 total annual responses x10
hours = 530 hours). The total burden for
this provision is estimated to be 530
hours per year. However, with this rule
FNS estimates 53 State agencies will
submit one request each to adjust the
SUAs, for a total annual response of 53
requests at a minimum of 1 hour
annually (53 State agencies x 1 SUAs
request = 53 total annual responses x 1
hours = 53 hours). The total burden for
this altered provision is estimated to be
53 hours per year. This is a decrease of
—447 burden hours for this
requirement.

The rule would make FNS responsible
for calculating the heating and cooling
SUA (HCSUA) for all States. States still
have the option to not use the HCSUA

and take a household’s actual costs
instead, however, if a State uses an
HCSUA, it has to be the amount that
FNS calculated. The rule would also cap
the amounts of the LUAs and single
utility expenses. States would continue
to calculate these figures; however, their
values cannot exceed the capped
amount set by FNS.

States would continue to choose
which types of SUAs they will use and
report this information to FNS annually.
Because FNS would calculate HCSUA,
telecommunications SUA, and caps for
LUAs and single utility allowance, the
required burden on States would be
significantly reduced. This is the lone
reporting requirement that is being
addressed in this section.

The recordkeeping is maintained
under OMB Control Number 0584—0496;
Expiration Date: 3/31/2020. There is no
additional recordkeeping burden
required for this new OMB Control
Number because there is no requirement
to maintain the reports submitted to
FNS.

Description of Costs and
Assumptions: States will be required to
report to FNS annually. The Department
estimates that this reporting will require
an hour to prepare and process.

Reporting Burden Activities: The
activity is limited to preparation,
processing and submitting a report to
FNS annually regarding the SUA(s) the
State will use in SNAP.

We have rounded these burden times
in the chart below.

The overall estimated burden we are
requesting for States is 53 total annual
burden hours and 53 total annual
responses.

Estimated Number of Respondents: 53
State Agencies.

Estimated Frequency of Response: 1.

Estimated Total Annual Responses:
53.

Estimated Time per Response: 1.0
hours.

Estimated Total Annual Burden
Hours: 53.

: Previous f
Estimated Estimated Total Number of EStt'C')Tt‘:lted submission Dlgfﬁgetr;ce Differences Hourly Estimated
Reg. section Affected public number of frequency annual burden hours burden total roaram due to wage cost to
respondents of response | responses | per response hours person gha%ges adjustments rate * respondents
hours
273.9(d)(6)(iii)(B) ... | State Agencies ...... 53 1 53 1 53 530 —-477 0 30.12 $1,596
Grand Total ... | woooeeeeeeenrneens 53 1 53 1 53 530 —477 0 30.12 1,596

*Based on the Bureau of Labor Statistics May 2018 Occupational and Wage Statistics—the salaries of the case managers are considered to be “Social Workers—other” functions performed
by State and local agency staff are valued at $30.12 per staff hour 21-1029 (https://www.bls.gov/oes/current/oes211029.htm).

E-Government Act Compliance

The Department is committed to
complying with the E-Government Act
of 2002 to promote the use of the
internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes.

List of Subjects in 7 CFR Part 273

Administrative practice and
procedure, Claims, Employment, Food
stamps, Fraud, Government employees,
Grant programs—social programs,
Supplemental Security Income, Wages.

Determining household eligibility and
benefit levels, Income and deductions.

Accordingly, 7 CFR part 273 is
proposed to be amended as follows:

PART 273—CERTIFICATION OF
ELIGIBILE HOUSEHOLDS

m 1. The authority citation for part 273
continues to read as follows:

Authority: 7 U.S.C. 2011-2036.
m 2.In § 273.9, revise paragraphs

(d)(6)(ii)(C), (d)(6)(iii)(A),(d)(6)(iii)(D)
and (E) to read as follows:

§273.9 Income and deductions.
* * * * *

(d) ENE

(6) * % %

(li) * *x %

(C) The cost of fuel for heating;
cooling (i.e., the operation of air
conditioning systems or room air
conditioners); electricity or fuel used for
purposes other than heating or cooling;
water; sewerage; well installation and
maintenance; septic tank system
installation and maintenance; garbage
and trash collection; all service fees
required to provide service for one
telephone, including, but not limited to,
basic service fees, wire maintenance
fees, subscriber line charges, relay
center surcharges, 911 fees, and taxes
(not to exceed the amount of
telecommunications standard described
in paragraph (d)(6)(iii)(B)(3) of this
section); basic internet connection (not
to exceed the amount of
telecommunications standard described
in paragraph (d)(6)(iii)(B)(3) of this
section); and fees charged by the utility
provider for initial installation of the
utility. One-time deposits cannot be

included.
* * * * *

(111) * % %

(A) A State agency may use standard
utility allowances (standards) in place
of actual costs in determining a
household’s excess shelter deduction.
The State agency may use different
types of standards but cannot allow
households the use of two standards
that include the same expense. Only
utility costs identified in paragraph
(d)(6)(ii)(C) of this section may be used
in developing standards described in
(d)(6)(iii)(A)(1) and (3). The following
standards are allowable:

(1) An individual standard for each
type of utility expense;

(2) A standard utility allowance for all
utilities that includes heating or cooling
costs (HCSUA); and

(3) A limited utility allowance (LUA)
that includes electricity and fuel for
purposes other than heating or cooling,
water, sewerage, well and septic tank
installation and maintenance, and
garbage or trash collection. The LUA
must include expenses for at least two
utilities. The LUA may also include
telecommunication costs so long as the
share of telecommunications costs in
the LUA does not exceed the maximum
amount set annually by FNS, as
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described in paragraph (d)(6)(iii)(B)(3)
of this section.

(B) FNS will calculate the standards
and caps described in paragraph
(d)(6)(iii)(A) of this section annually,
with the exception of the standards
described in paragraph (d)(6)(iii)(B)(4)
of this section. The State agency must
review the standards described in
paragraphs (d)(6)(iii)(B)(2),
(d)(6)(iii)(B)(3), and (d)(6)(iii)(B)(4),
annually and make adjustments to
reflect changes in costs, rounded to the
nearest whole dollar. State agencies
must provide the amounts of standards
to FNS when they are changed annually
and submit methodologies used in
developing and updating standards to
FNS for approval when the
methodologies are developed or
changed.

(1) For the HCSUA described in
paragraph (d)(6)(iii)(A)(2), standards
will be calculated by FNS based on the
80th percentile of low income
households’ utility costs in the State.
FNS will use the best-available utility
cost information from national Federal
surveys, such as the American
Community Survey (ACS) and the
Residential Energy Consumption Survey
(RECS).

(2) For the LUA described in
paragraph (d)(6)(iii)(A)(3), standards
will be capped at 70 percent of the
State’s HCSUA.

(3) For individual utility expenses
described in paragraph (d)(6)(iii)(A)(1),
standards will be capped at 35 percent
of the State’s HCSUA, with the
exception of the telecommunications
standard. The telecommunications
standard will have a maximum amount
for all States set annually by FNS. The
telecommunications standard includes
the cost of one telephone, basic internet
service, or both.

(4) Standards for Guam and the Virgin
Islands may be developed by the State
agency for utility costs identified in
paragraph (d)(6)(ii)(C).

* * *

(D) At initial certification,
recertification, and when a household
moves, the household may choose
between a standard or verified actual
utility costs for any allowable expense
identified in paragraph (d)(6)(ii)(C) of
this section, unless the State agency has
opted, with FNS approval, to mandate
use of a standard. Households certified
for 24 months may also choose to switch
between a standard and actual costs at
the time of the mandatory interim
contact required by § 273.10(f)(1) if the
State agency has not mandated use of
the standard.

(E) Option to make standard utility
allowances mandatory (1) A State

agency may mandate use of standard
utility allowances for all households
with qualifying expenses if the State
uses one or more standards that include
the costs of heating and cooling and one
or more standards approved by FNS that
do not include the costs of heating and
cooling, and the standards will not
result in increased program costs. The
prohibition on increasing program costs
does not apply to necessary increases to
standards resulting from utility cost
increases.

(2) If the State agency chooses to
mandate use of standard utility
allowances, it must use a standard
utility allowance that includes heating
or cooling costs to residents of public
housing units which have central utility
meters and which charge the
households only for excess heating or
cooling costs. The State agency also
must not prorate a standard utility
allowance that includes heating or
cooling costs provided to a household
that lives and shares heating or cooling
expenses with others.

(3) In a State that chooses this option,
households entitled to the standard may
not claim actual expenses, even if the
expenses are higher than the standard.
Households not entitled to the standard

may claim actual allowable expenses.
* * * * *

Dated: September 24, 2019.
Stephen L. Censky,

Deputy Secretary, Food, Nutrition, and
Consumer Services.

[FR Doc. 2019-21287 Filed 10-2—19; 8:45 am]
BILLING CODE 3410-30-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
[NRC-2019-0160]
RIN 3150-AK36

List of Approved Spent Fuel Storage
Casks: Holtec International HI-STORM
100 Multipurpose Canister Cask
System, Certificate of Compliance No.
1014, Amendment No. 14

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its spent fuel storage regulations
by revising the Holtec International HI-
STORM 100 Multipurpose Canister Cask
System listing within the “List of
approved spent fuel storage casks” to
include Amendment No. 14 to

Certificate of Compliance No. 1014.
Amendment No. 14 revises the technical
specifications to add new heat loading
patterns, reduce the minimum cooling
time, allow use of a damaged fuel
isolator for storing damaged fuel, and
modify the description of vents in
overpack. Amendment No. 14 also
makes other administrative changes to
the technical specifications.

DATES: Submit comments by November
4, 2019. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to ensure
consideration only for comments
received on or before this date.
ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0160. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: Yen-
Ju Chen, Office of Nuclear Material
Safety and Safeguards; telephone: 301—
415-1018; email: Yen-Ju.Chen@nrc.gov
or Torre Taylor, Office of Nuclear
Material Safety and Safeguards;
telephone: 301-415-7900; email:
Torre.Taylor@nrc.gov. Both are staff of
the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Obtaining Information and Submitting
Comments
II. Rulemaking Procedure
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III. Background
IV. Plain Writing
V. Availability of Documents

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2019—
0160 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0160.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397—4209, 301—
415-4737, or by email to pdr.resource@
nre.gov. For the convenience of the
reader, instructions about obtaining
materials referenced in this document
are provided in the ““Availability of
Documents” section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2019—
0160 in your comment submission. The
NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Rulemaking Procedure

Because the NRC considers this action
to be non-controversial, the NRC is
publishing this proposed rule
concurrently with a direct final rule in
the Rules and Regulations section of this
issue of the Federal Register. The direct
final rule will become effective on
December 17, 2019. However, if the
NRC receives significant adverse
comments on this proposed rule by
November 4, 2019, then the NRC will
publish a document that withdraws the
direct final rule. If the direct final rule
is withdrawn, the NRC will address the
comments received in response to these
proposed revisions in a subsequent final
rule. Absent significant modifications to
the proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action
in the event the direct final rule is
withdrawn.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required when:

(a) The comment causes the NRC to
reevaluate (or reconsider) its position or
conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC to
make a change (other than editorial) to
the rule, certificate of compliance, or
technical specifications.

For procedural information and the
regulatory analysis, see the direct final
rule published in the Rules and
Regulations section of this issue of the
Federal Register.

III. Background

Section 218(a) of the Nuclear Waste
Policy Act of 1982, as amended,
requires that “[t]he Secretary [of the

Department of Energy] shall establish a
demonstration program, in cooperation
with the private sector, for the dry
storage of spent nuclear fuel at civilian
nuclear power reactor sites, with the
objective of establishing one or more
technologies that the [Nuclear
Regulatory] Commission may, by rule,
approve for use at the sites of civilian
nuclear power reactors without, to the
maximum extent practicable, the need
for additional site-specific approvals by
the Commission.” Section 133 of the
Nuclear Waste Policy Act states, in part,
that “[the Commission] shall, by rule,
establish procedures for the licensing of
any technology approved by the
Commission under section 219(a) [sic:
218(a)] for use at the site of any civilian
nuclear power reactor.”

To implement this mandate, the
Commission approved dry storage of
spent nuclear fuel in NRC-approved
casks under a general license by
publishing a final rule which added a
new subpart K in part 72 of title 10 of
the Code of Federal Regulations (10
CFR) entitled “General License for
Storage of Spent Fuel at Power Reactor
Sites” (55 FR 29181; July 18, 1990). This
rule also established a new subpart L in
10 CFR part 72 entitled “Approval of
Spent Fuel Storage Casks,” which
contains procedures and criteria for
obtaining NRC approval of spent fuel
storage cask designs. The NRC
subsequently issued a final rule on May
1, 2000, that approved the HI-STORM
100 Cask System design and added it to
the list of NRC-approved cask designs in
§72.214 as Certificate of Compliance
No. 1014 (65 FR 25241).

IV. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise,
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31885).
The NRC requests comment on the
proposed rule with respect to the clarity
and effectiveness of the language used.

V. Availability of Documents

The documents identified in the
following table are available to
interested persons through the following
method.


https://www.nrc.gov/reading-rm/adams.html
https://www.nrc.gov/reading-rm/adams.html
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:pdr.resource@nrc.gov
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Letter from Holtec International Transmitting Request for Amendment No. 14 to Certificate of Compliance No. 1014, October | ML18331A052

31, 2018.
Attachment 1: Summary of Request for Amendment No. 14 to Certificate of Compliance No. 1014, October 31, 2018 .............. ML18331A043
Attachment 2: Proposed Amendment No. 14 to Certificate of Compliance No. 1014, October 31, 2018 .........ccccecvenenee. .... | ML18331A046
Attachment 3: Proposed Amendment No. 14 to Certificate of Compliance No. 1014, Appendix A, October 31, 2018 ... ML18331A047
Attachment 4: Proposed Amendment No. 14 to Certificate of Compliance No. 1014, Appendix B, October 31, 2018 ... ML18331A048
Attachment 5: Final Safety Analysis Report Proposed Changes, October 31, 2018 ........cccciiiiiiiiiiiiniieeecee e ML18331A049
Letter from Holtec International Transmitting Supplement to Amendment Request, November 6, 2018 .........ccccoceevvieeieneniennene ML18324A577
Letter from Holtec International Transmitting Responses to NRC’s 1st Round of Requests for Additional Information for | ML19065A053

Amendment No. 14, February 28, 2019.
Attachment 2: Request for Additional Information, Combined Responses, Non-Proprietary, February 28, 2019 ..........cccecveeen. ML19065A027
Attachment 3: Final Safety Analysis Report Proposed Changes, Non-Proprietary, February 28, 2019 ............... ML19065A029
Attachment 4: Summary of Proposed Changes, Non-Proprietary, February 28, 2019 .........ccccceeeeeee. ML19065A030
Letter from Holtec International Transmitting Responses to Clarification Questions, April 5, 2019 .... ML19101A339
Attachment 1: Responses to Clarification Questions, April 5, 2019 .......ccciiiiiiiiiieiiieeeeeee e ML19101A337
Attachment 2: Final Safety Analysis Report (Proposed Revision 16B), April 5, 2019 .........ccccenenenns ML19114A289
Letter from Holtec International, Submittal of Responses to Clarification Questions, April 23, 2019 .. ML19121A280
Final Safety Analysis Report (Proposed Revision 16B), Chapter 2, Changed Pages, April 5, 2019 ............ ML19121A279
Letter from Holtec International, Submittal of Responses to Clarification Questions, dated May 13, 2019 .. ... | ML19140A278
Final Safety Analysis Report (Proposed Revision 16B), Chapter 2, Changed Pages, May 13, 2019 .......ccccceiiririinenieneneeniene ML19140A277
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Certificate of Compliance for Spent Fuel Storage Casks .... | ML19120A058
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Technical Specifications, Appendix A .........ccccoceriinerienene ML19120A059
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Technical Specifications, Appendix B ....... ML19120A061
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Technical Specifications, Appendix A-100U .... ML19120A062
Proposed Certificate of Compliance No. 1014 Amendment No. 14, Technical Specifications, Appendix B-100U .... ML19120A063
Certificate of Compliance No. 1014 Amendment No. 14, Preliminary Safety Evaluation Report ..........ccccooirieninieninenicneeene ML19120A064
E-mail from J. Tomlinson, Holtec, regarding administrative change to HI-Storm 100 Amendment 14 CoC, Appendix B, August | ML19224A393

8, 2019.

The NRC may post materials related
to this document, including public
comments, on the Federal Rulemaking
website at https://www.regulations.gov
under Docket ID NRC-2019-0160. The
Federal Rulemaking website allows you
to receive alerts when changes or
additions occur in a docket folder. To
subscribe: (1) Navigate to the docket
folder (NRC—-2019-0160); (2) click the
“Sign up for Email Alerts” link; and (3)
enter your email address and select how
frequently you would like to receive
emails (daily, weekly, or monthly).

List of Subjects in 10 CFR Part 72

Administrative practice and
procedure, Hazardous waste, Indians,
Intergovernmental relations, Nuclear
energy, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

Dated at Rockville, Maryland, this 17th day
of September, 2019.

For the Nuclear Regulatory Commission.
Daniel H. Dorman,

Acting Executive Director for Operations.
[FR Doc. 2019-21210 Filed 10—-2-19; 8:45 am]|
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY
10 CFR Parts 429 and 430
[EERE-2014-BT-TP-0034]

RIN 1904-AD46

Energy Conservation Program: Test
Procedures for Clothes Dryers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Extension of public comment
period.

SUMMARY: On July 23, 2019, the U.S.
Department of Energy (“DOE”)
published in the Federal Register a
notice of proposed rulemaking
(“NOPR”) regarding proposals to amend
the test procedures for clothes dryers
and to request comment on the
proposals and other aspects of clothes
dryer testing. This notice also
announced a webinar to be held on
August 14, 2019, and stated that DOE
would hold a public meeting on the
proposal if one was requested by August
6, 2019. On July 29, 2019, DOE received
a comment requesting a public meeting.
DATES: The comment period for the
NOPR published on July 23, 2019 (84
FR 35484), is extended. DOE will accept
comments, data, and information
regarding this proposed rulemaking
received no later than November 6,
2019.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by “Test
Procedure NOPR for Clothes Dryers”
and by docket number EERE-2014-BT—
TP-0034 and/or the regulatory
information number (“RIN”’) 1904—
ADA46, by any of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

(2) Email:
ResClothesDryer2014TP0034@
ee.doe.gov. Include the docket number
EERE-2014-BT-TP-0034 and/or RIN
1904—-AD46 in the subject line of the
message.

(3) Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287-1445. If possible,
please submit all items on a compact
disc (“‘CD”’), in which case it is not
necessary to include printed copies.

(4) Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, 6th Floor, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in


mailto:ResClothesDryer2014TP0034@ee.doe.gov
mailto:ResClothesDryer2014TP0034@ee.doe.gov
https://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
https://www.regulations.gov/
docket?’D=EERE-2014-BT-TP-0034. The
docket web page contains instructions
on how to access all documents,
including public comments, in the
docket.

FOR FURTHER INFORMATION CONTACT:

Mr. Bryan Berringer, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
0371. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—7796. Email:
Elizabeth.Kohl@hq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, or regarding
a public meeting, contact the Appliance
and Equipment Standards Program staff
at (202) 287—1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: On ]uly
23, 2019, the U.S. Department of Energy
(“DOE”) published in the Federal
Register a notice of proposed
rulemaking and request for comment
regarding proposals to amend the test
procedures for clothes dryers. 84 FR
35484. This notice also announced a
webinar to be held on August 14, 2019,
and stated that DOE would hold a
public meeting to discuss the proposals
if one was requested by August 6, 2019.
On July 29, 2019, DOE received a
comment from the Northwest Energy
Efficiency Alliance (NEEA), the Natural
Resources Defense Council (NRDC), and
Pacific Gas and Electric Company
(PG&E) requesting that DOE hold an in-
person public meeting regarding the
proposed amendments to the clothes

dryers test procedures. On August 2,
2019, DOE issued a pre-publication
Federal Register notice announcing a
public meeting and webinar to be held
on August 28, 2019 and cancelled the
previously announced webinar
scheduled for August 14, 2019. 84 FR
39777.

On August 2, 2019 and August 5,
2019, DOE received subsequent
comments from Association of Home
Appliance Manufacturers (AHAM)
requesting to move the webinar and
public meeting into September 2019.2
On August 21, 2019, DOE published a
notice in the Federal Register changing
the public meeting from August 28,
2019 to September 17, 2019 and
extending the public comment period
for submitting comments and data on
the NOPR by 14 days to October 7, 2019.
84 FR 43529.

On September 20, 2019, DOE received
a comment from NEEA, NRDC, and
PG&E requesting an additional 60 day
comment period extension.? DOE has
reviewed the request and considered the
benefit to stakeholders in providing
additional time to review the NOPR and
gather information/data that DOE is
seeking. Accordingly, DOE has
determined that an extension of the
comment period is appropriate, and is
hereby extending the comment period
by 30 days to November 6, 2019. DOE
will be extending the original July 23,
2019 NOPR comment period by an
additional 44 days for a total of 104 days
for this comment period.

Signed in Washington, DG, on September
27, 2019.

Alexander N. Fitzsimmons,

Acting Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2019-21533 Filed 10-2-19; 8:45 am]

BILLING CODE 6450-01-P

1See document number 17 within docket EERE—
2014-BT-TP-0034, available on http://
www.regulations.gov.

2See document numbers 18 and 19 within docket
EERE-2014-BT-TP-0034, available on http://
www.regulations.gov.

3 See document number 22 within docket EERE—
2014-BT-TP-0034, available on http://
www.regulations.gov.

DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE-2017-BT-STD-0014]
RIN 1904—-AD98

Energy Conservation Program: Energy
Conservation Standards for
Residential Clothes Washers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Reopening of public comment
period.

SUMMARY: The U.S. Department of
Energy (“DOE”) is reopening the public
comment period for its request for
information (“RFI”) to solicit
information from the public to help
DOE determine whether to amend
standards for residential clothes
washers (“RCWs”). DOE published the
RFI in the Federal Register on August
2, 2019 establishing a 30-day public
comment period ending September 3,
2019. On August 2, 2019, DOE received
a comment requesting a 30 day
comment period extension. On August
26, 2019, DOE published a notice in the
Federal Register extending the public
comment on the RFI to receive
comments no later than October 3, 2019.
On September 20, 2019, DOE received a
comment requesting an additional 14
day comment period extension;
therefore, DOE is reopening the public
comment period for submitting
comments and data on the RFI by 14
days to October 17, 2019.

DATES: The comment period for the RFI
published on August 2, 2019 (84 FR
37794), is reopening. DOE will accept
comments, data, and information
regarding this rulemaking received no
later than October 17, 2019.
ADDRESSES: Interested persons are
encouraged to submit comments,
identified by docket number EERE—
2017-BT-STD-0014, by any of the
following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Email: ConsumerClothesWasher
2017STD0014@ee.doe.gov. Include the
docket number and/or RIN in the
subject line of the message. Submit
electronic comments in WordPerfect,
Microsoft Word, PDF, or ASCII file
format, and avoid the use of special
characters or any form of encryption.

Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,


https://www.regulations.gov/docket?D=EERE-2014-BT-TP-0034
https://www.regulations.gov/docket?D=EERE-2014-BT-TP-0034
mailto:ConsumerClothesWasher2017STD0014@ee.doe.gov
mailto:ConsumerClothesWasher2017STD0014@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Washington, DC 20585-0121. If
possible, please submit all items on a
compact disc (“CD”), in which case it is
not necessary to include printed copies.

Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, Suite 600, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted.

Docket: For access to the docket to
read background documents, or
comments received, go to the Federal
eRulemaking Portal at http://
www.regulations.gov/#!docket
Detail;D=EERE-2017-BT-STD-0014.

The docket, which includes Federal
Register notices, public meeting
attendee lists and transcripts,
comments, and other supporting
documents/materials, is available for
review at http://www.regulations.gov.
All documents in the docket are listed
in the http://www.regulations.gov index.
However, some documents listed in the
index may not be publicly available,
such as those containing information
that is exempt from public disclosure.

The docket web page can be found at:
http://www.regulations.gov/#!docket
Detail;D=EERE-2017-BT-STD-0014. The
docket web page contains instructions
on how to access all documents,
including public comments, in the
docket.

FOR FURTHER INFORMATION CONTACT: Mr.
Bryan Berringer, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
0371. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—7796. Email:
Elizabeth.Kohl@hq.doe.gov.

For further information on how to
submit a comment or review other
public comments and the docket contact
the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: On August
2, 2019, DOE published a notice in the
Federal Register soliciting public
comment on its RFI to help DOE

determine whether to amend standards
for RCWs. 84 FR 37794. Comments were
originally due on September 3, 2019. On
August 2, 2019, DOE received a
comment from Association of Home
Appliance Manufacturers (AHAM)
requesting a 30 day comment period
extension.? On August 26, 2019, DOE
published a notice in the Federal
Register extending the public comment
on the RFI to receive comments no later
than October 3, 2019. 84 FR 44557. On
September 20, 2019, DOE received a
comment from AHAM requesting an
additional 14 day comment period
extension.2 DOE has reviewed the
request and considered the benefit to
stakeholders in providing additional
time to review the RFI and gather
information/data that DOE is seeking.

Accordingly, DOE has determined
that an extension of the comment period
is appropriate, and is hereby extending
the comment period by 14 days, until
October 17, 2019.

Signed in Washington, DG, on September
27, 2019.
Alexander N. Fitzsimmons,
Acting Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.
[FR Doc. 201921534 Filed 10-2-19; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 810

RIN 1994-AA05

Assistance to Foreign Atomic Energy
Activities

AGENCY: National Nuclear Security
Administration (NNSA), Department of
Energy (DOE).

ACTION: Notice of proposed rulemaking.

SUMMARY: DOE proposes procedures for
the imposition of civil penalties for
violations of the provisions of the
Atomic Energy Act of 1954 (AEA) that
restrict participation by U.S. persons in
the development or production of
special nuclear material outside of the
United States. This proposed rule
provides procedures to implement a
statutory amendment contained within
the John S. McCain National Defense
Authorization Act for Fiscal Year 2019.
DATES: Comments on this proposed
rulemaking must be received on or
before November 4, 2019.

1DOE has posted this comment to the docket at
https://www.regulations.gov/document?D=EERE-
2017-BT-STD-0014-0003.

2DOE has posted this comment to the docket at
https://www.regulations.gov/document?D=EERE-
2017-BT-STD-0014-0007.

ADDRESSES: You may submit comments,
identified by RIN 1994—AAO05, by any of
the following methods:

1. Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: Part810@nnsa.doe.gov.
Include RIN 1994-AA05 in the subject
line of the message.

3. Mail: Katie Strangis, Office of
Nonproliferation and Arms Control,
NA-24, National Nuclear Security
Administration, Department of Energy,
1000 Independence Avenue SW,
Washington, DC 20585.

Due to potential delays in DOE’s
receipt and processing of mail sent
through the U.S. Postal Service, DOE
encourages responders to submit
comments electronically to ensure
timely receipt.

All submissions must include the RIN
for this rulemaking, RIN 1994—AA05.
For detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: Ms.
Katie Strangis, Senior Policy Advisor,
Office of Nonproliferation and Arms
Control (NPAC), National Nuclear
Security Administration, Department of
Energy, 1000 Independence Avenue
SW, Washington, DC 20585, telephone
(202) 586-8623 or email:
Katie.Strangis@nnsa.doe.gov; Mr.
Thomas Reilly, Office of the General
Counsel, GC-53, Department of Energy,
1000 Independence Avenue SW,
Washington, DC 20585, telephone (202)
586—3417; or Mr. Zachary Stern, Office
of the General Counsel, National
Nuclear Security Administration,
Department of Energy, 1000
Independence Avenue SW, Washington,
DC 20585, telephone (202) 586—8627.
SUPPLEMENTARY INFORMATION:

I. Introduction

1I. Discussion of the Proposed Rule

III. Public Comment Procedures

IV. Regulatory Review

V. Approval of the Office of the Secretary

I. Introduction

DOE’s 10 CFR part 810 regulation
(Part 810) implements section 57 b.(2) of
the AEA (42 U.S.C. 2077), as amended.
Part 810 controls the export of
unclassified nuclear technology and
assistance. It enables peaceful nuclear
trade by helping to ensure that nuclear
technologies exported from the United
States will not be used for non-peaceful
purposes. Part 810 controls the export of
nuclear technology and assistance by
identifying some activities as “‘generally
authorized” by the Secretary of Energy


http://www.regulations.gov/#!docketDetail;D=EERE-2017-BT-STD-0014
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(Secretary), thereby requiring no further
authorization under Part 810 by DOE
prior to engaging in such activities. For
activities and/or destinations that are
not generally authorized, Part 810
requires a “‘specific authorization” by
the Secretary. Part 810 also details a
process to apply for specific
authorization from the Secretary and
specifies the reporting requirements for
generally and specifically authorized
activities subject to Part 810. Violations
of section 57 b. of the AEA and Part 810
may result in revocation, suspension, or
modification of authorizations, pursuant
to 10 CFR 810.10, as well as criminal
penalties, pursuant to 10 CFR 810.15.

Section 3116(b) of the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019 (NDAA), Public Law
115-232, amended section 234 a. of the
AEA (42 U.S.C. 2282(a)) to clarify DOE’s
authority to impose civil penalties for
violations of section 57 b. of the AEA,
as implemented under Part 810. This
proposed rule would update Part 810 to
include new procedures to implement
this authority.

II. Discussion of the Proposed Rule

The goals of the Part 810 enforcement
program are to deter illicit transfers of
U.S. nuclear technology and assistance
controlled under Part 810, to encourage
full and accurate compliance with the
reporting requirements, and to
incentivize prompt self-reporting of
regulatory violations. Civil penalties are
a useful tool in attaining those
objectives, and DOE is authorized to
impose civil penalties under section 234
a. of the AEA (42 U.S.C. 2282(a)).
Section 234 a., as amended by section
3116(b) of the NDAA provides in part
that persons that violate any provision
of section 57 are subject to a civil
penalty.

This proposed rule would update 10
CFR 810.1 to identify specification of
civil penalties and enforcement
procedures as a purpose of the Part 810
regulation. This proposed rule would
also update 10 CFR 810.15 to include
procedures to implement DOE’s civil
penalty authority. It would establish
procedures for DOE to impose a penalty
not to exceed an amount identified by
Congress and adjusted by the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015. This amount
is to be annually adjusted pursuant to
the Federal Civil Penalties Inflation
Adjustment Act of 1990, 28 U.S.C. 2461.

The authority to impose civil
penalties for violations of section 57 b.
of the AEA as implemented under Part
810 was provided by section 3116(b) of
the NDAA for FY 2019, which amended
section 234 a. of the AEA. Section 234

a. listed statutory provisions the
violation of which would subject a
person to an express civil penalty
referencing an amount identified in
section 234a. of the AEA. Separately,
every Federal agency is required by law
to adjust annually civil monetary
penalties to account for inflation.

Congress identified the upper bound
penalty amount to be consistent with
section 234a. of the AEA, which set the
maximum penalty for a number of
violations at $100,000, prior to
enactment of the Federal Civil Penalties
Inflation Adjustment Act of 1990 or the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015. DOE intends to apply the inflation
adjustment to the section 234a. base
amount of $100,000 and then to the
extent permitted by law apply the catch-
up adjustment required under OMB
Memorandum M-16-06, the Federal
guidance to implement the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015. Subsequent
adjustments would be made following
OMB Memoranda M-17-11, M—18-03,
and M—19-04 for a maximum penalty of
$265,815.

Congress did not specifically change
the amount of the allowable maximum
penalty, as it did in previous
amendments. There may be a question
of whether Congress desired a lower
maximum civil penalty amount to
apply. An alternative approach would
be to start with the statutory base
amount of $100,000 as defined in
section 234a. as amended and apply the
2019 inflation adjustment according to
OMB Memorandum M-19-04 bringing
it to $102,522.

Pursuant to section 234 a. of the AEA,
as amended, (42 U.S.C. 2282(a)), this
civil penalty is to be imposed per
violation, and if a violation is a
continuing one, each day from the point
at which the violating activity began to
the point at which the violating activity
was suspended constitutes a separate
violation for purposes of computing the
civil penalty. The mere act of
suspending an activity does not
constitute admission that the activity
was in violation of the Part 810
regulation, and does not waive the
rights and processes outlined in
paragraphs (c)(4) through (c)(14) of the
proposed rule or otherwise impact the
right of the person to appeal any civil
penalty that may be imposed.

The proposed rule would require DOE
to give the person subject to the penalty
notice of the violation and the proposed
penalty, would provide the person an
opportunity to respond to the notice and
demonstrate why a proposed penalty
should not be imposed, and would

establish the process for a decision by
the Deputy Administrator for Defense
Nuclear Nonproliferation within DOE’s
National Nuclear Security
Administration. It would also provide
for an opportunity for a hearing and a
subsequent final decision by the DOE
Under Secretary for Nuclear Security.

The proposed rule would require the
Deputy Administrator for Defense
Nuclear Nonproliferation or his/her
designee to notify the person subject to
the penalty, by a written notice of
violation sent by registered or certified
mail to the last known address of such
person, of: The date, facts, and nature of
each act or omission with which the
person is charged; the particular
provision or provisions of section 57 b.
of the AEA, as implemented under Part
810, involved in each alleged violation;
the penalty which DOE proposes to
impose; the opportunity of the person to
submit a written reply within 30
calendar days of receipt of such
preliminary notice of violation showing
why such penalty should not be
imposed; and the possibility of
collection by civil action upon failure to
pay the civil penalty.

The proposed rule would require that
a reply to a notice of violation: State any
facts, explanations, and arguments
which support a denial of the alleged
violation; demonstrate any extenuating
circumstances or other reason why a
proposed penalty should not be
imposed or should be mitigated; discuss
the relevant authorities which support
the position asserted; furnish full and
complete answers to any questions set
forth in the notice of violation; and
include copies of all relevant
documents. DOE guidance regarding
self-disclosures of violations of Part 810
is set forth on the Part 810 website
(https://www.energy.gov/nnsa/10-cfr-
part-810), under ‘“Part 810 Frequently
Asked Questions,” and specifies that
self-disclosures must be made via email
to Part810@nnsa.doe.gov within 30 days
of becoming aware of a violation or
potential violation of Part 810, and that
when considering instances of actual or
potential violations, DOE will take into
account whether the violation in
question was self-reported.

The proposed rule provides that if a
person fails to submit a written reply
within 30 calendar days of receipt of a
notice of violation, the notice of
violation, including any penalties
therein, would constitute a final
decision, and payment of the full
amount of the civil penalty assessed in
the notice of violation would be due 30
calendar days after receipt of the notice
of violation. Such failure to submit a
reply would constitute a waiver of the
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rights and processes outlined in
paragraphs (c)(4) through (c)(14) of the
proposed rule.

The proposed rule provides that the
Deputy Administrator for Defense
Nuclear Nonproliferation or designee, at
the written request of a person notified
of an alleged violation, may extend in
writing, for a reasonable period, the
time for submitting a reply.

The proposed rule provides that if a
person submits a timely written reply to
the notice of violation, the Deputy
Administrator for Defense Nuclear
Nonproliferation would make a final
determination whether the person
violated or is continuing to violate a
requirement of section 57 b., as
implemented by Part 810. Based on a
determination that a person has violated
or is continuing to violate such a
requirement, the Deputy Administrator
for Defense Nuclear Nonproliferation
may issue to that person a final notice
of violation that concisely states the
violation, the amount of the civil
penalty imposed, further actions
necessary by or available to the person,
and that upon failure to timely pay the
civil penalty, the penalty may be
collected by civil action. The Deputy
Administrator for Defense Nuclear
Nonproliferation would send such a
final notice of violation by registered or
certified mail to the last known address
of the person.

The amount of a civil penalty
assessed under this proposed rule
would be based on: The nature,
circumstances, extent, and gravity of the
violation(s); the violator’s ability to pay;
the effect of the civil penalty on the
person’s ability to do business; any
history of prior violations; the degree of
culpability; whether the violator self-
disclosed the violation; the economic
significance of the violation; and such
other matters as justice may require.

Pursuant to proposed § 810.15(c)(6),
any person who receives a final notice
of violation following submission of a
timely written reply to the original
notice of violation may request a
hearing concerning the allegations
contained in the notice. The person
would be required to mail or deliver any
written request for a hearing to the
Under Secretary for Nuclear Security
within 30 calendar days of receipt of the
final notice of violation. If the person
does not request a hearing within 30
calendar days, the final notice of
violation, including any penalties
therein, would constitute a final
decision and payment of the full
amount of the civil penalty assessed
would be due 45 calendar days after
receipt of the final notice of violation.

Upon receipt from a person of a
written request for a hearing, the Under
Secretary for Nuclear Security or his/her
designee would appoint a Hearing
Counsel and forward the request for a
hearing to the DOE Office of Hearings
and Appeals (OHA). The OHA Director
would appoint an OHA Administrative
Judge. Under proposed § 810.15(c)(8),
the Hearing Counsel shall be an attorney
employed by DOE and shall have all
powers necessary to represent DOE
before OHA.

Pursuant to proposed § 810.15(c)(9),
in all hearings under the proposed rule,
the parties have the right to be
represented by a person of their
choosing, subject to possessing an
appropriate information access
authorization for the subject matter, and
would be responsible for producing
witnesses on their behalf, including
requesting the issuance of subpoenas, if
necessary. Testimony of witnesses
would be given under oath or
affirmation, and witnesses must be
advised of the applicability of 18 U.S.C.
1001 and 1621, dealing with the
criminal penalties associated with false
statements and perjury. Witnesses
would be subject to cross-examination.
Formal rules of evidence would not
apply, but OHA may use the Federal
Rules of Evidence as a guide. A court
reporter would make a transcript of the
hearing.

In addition, pursuant to proposed
§810.15(c)(9), the Administrative Judge
would have all powers necessary to
regulate the conduct of proceedings: (i)
The Administrative Judge may order
discovery at the request of a party, based
on a showing that the requested
discovery is designed to produce
evidence regarding a matter, not
privileged, that is relevant to the subject
matter of the complaint; (ii) the
Administrative Judge may permit
parties to obtain discovery by any
appropriate method, including
deposition upon oral examination or
written questions; written
interrogatories; production of
documents or things; permission to
enter upon land or other property for
inspection and other purposes; and
requests for admission; (iii) the
Administrative Judge may issue
subpoenas for the appearance of
witnesses on behalf of either party, or
for the production of specific
documents or other physical evidence;
(iv) the Administrative Judge may rule
on objections to the presentation of
evidence; exclude evidence that is
immaterial, irrelevant, or unduly
repetitious; require the advance
submission of documents offered as
evidence; dispose of procedural

requests; grant extensions of time;
determine the format of the hearing;
direct that written motions, documents,
or briefs be filed with respect to issues
raised during the course of the hearing;
ask questions of witnesses; direct that
documentary evidence be served upon
other parties (under protective order if
such evidence is deemed confidential);
and otherwise regulate the conduct of
the hearing; (v) the Administrative
Judge may, at the request of a party or
on his or her own initiative, dismiss a
claim, defense, or party and make
adverse findings upon the failure of a
party or the party’s representative to
comply with a lawful order of the
Administrative Judge, or, without good
cause, to attend a hearing; (vi) the
Administrative Judge, upon request of a
party, may allow the parties a
reasonable time to file pre-hearing briefs
or written statements with respect to
material issues of fact or law. Any pre-
hearing submission must be limited to
the issues specified and filed within the
time prescribed by the Administrative
Judge; (vii) the parties are entitled to
make oral closing arguments, but post-
hearing submissions are only permitted
by direction of the Administrative
judge; (viii) Parties allowed to file
written submissions, or documentary
evidence must serve copies upon the
other parties within the timeframe
prescribed by the Administrative Judge;
(ix) the Administrative Judge is
prohibited, beginning with his or her
appointment and until a final agency
decision is issued, from initiating or
otherwise engaging in ex parte (private)
discussions with any party on the merits
of the complaint; (x) the Administrative
Judge is responsible for determining the
date, time, and location of the hearing,
including whether the hearing will be
conducted via video conference; and
(xi) the Administrative Judge shall
convene the hearing within 180 days of
the OHA'’s receipt of the request for a
hearing, unless the parties agree to an
extension of this deadline by mutual
written consent, or the Administrative
Judge determines that extraordinary
circumstances exist that require a delay.

Under proposed § 810.15(c)(10),
hearings shall be open only to Hearing
Counsel, duly authorized
representatives of DOE, the person
subject to the penalty and the person’s
counsel or other representatives, and
such other persons as may be authorized
by the Administrative Judge. Unless
otherwise ordered by the Administrative
Judge, witnesses shall testify in the
presence of the person subject to the
penalty but not in the presence of other
witnesses.
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Pursuant to proposed § 810.15(c)(11),
the Administrative Judge must use
procedures appropriate to safeguard and
prevent unauthorized disclosure of
classified information or any other
information protected from public
disclosure by law or regulation, with
minimum impairment of rights and
obligations under this part. The
classified or otherwise protected status
of any information shall not, however,
preclude its being introduced into
evidence. The Administrative Judge
may issue such orders as may be
necessary to consider such evidence in
camera including the preparation of a
supplemental recommended decision to
address issues of law or fact that arise
out of that portion of the evidence that
is classified or otherwise protected.

The proposed rule provides that the
person requesting the hearing has the
burden of going forward and of
demonstrating that the decision to
impose the civil penalty is not
supported by substantial evidence.

The proposed rule provides that
within 180 days of receiving a copy of
the hearing transcript, or the closing of
the record, whichever is later, the
Administrative Judge shall issue a
recommended decision. The
recommended decision shall contain
findings of fact and conclusions
regarding all material issues of law, as
well as the reasons therefor. If the
Administrative Judge determines that a
violation has occurred and that a civil
penalty is appropriate, the
recommended decision shall set forth
the amount of the civil penalty based on
the factors in § 810.15(c)(5) of the
proposed rule.

Pursuant to proposed § 810.15(c)(14)
the Administrative Judge shall forward
the recommended decision to the Under
Secretary for Nuclear Security. The
Under Secretary for Nuclear Security
shall make a final decision as soon as
practicable after completing his/her
review. This may include
compromising, mitigating, or remitting
the penalties in accordance with section
234 a. of the AEA, as amended. DOE
would notify the person of the Under
Secretary for Nuclear Security’s final
decision or other action under this
paragraph in writing by certified mail,
return receipt requested. The person
against whom the civil penalty is
assessed by the final decision would be
required to pay the full amount of the
civil penalty assessed in the final
decision within 30 calendar days unless
otherwise determined by the Under
Secretary for Nuclear Security.

The proposed rule at paragraph (c)(15)
provides that if a civil penalty assessed
in a final decision is not paid as

provided in § 810.15(c)(3), (c)(6) or
(c)(14), as appropriate, the Under
Secretary for Nuclear Security may
request the Department of Justice to
initiate a civil action to collect the
penalty imposed under this paragraph
in accordance with section 234 c. of the
AEA, as amended.

Pursuant to proposed § 810.15(c)(16),
the Under Secretary for Nuclear
Security or his/her designee may
publish redacted versions of notices of
violation and final decisions.

III. Public Comment Procedures

Interested persons are invited to
submit comments on this regulatory
proposal. Written comments should be
submitted to the address indicated in
the ADDRESSES section of this proposed
rule. All comments submitted in writing
or in electronic form may be made
available to the public in their entirety.
Personal information such as your
name, address, telephone number, email
address, etc., will not be removed from
your submission. Comments will be
available for public inspection at http://
www.regulations.gov.

If you submit information that you
believe to be exempt by law from public
disclosure, you should submit one
complete copy, as well as one copy from
which the information claimed to be
exempt by law from public disclosure
has been deleted. DOE is responsible for
the final determination with regard to
disclosure or nondisclosure of the
information and for treating it
accordingly under the DOE Freedom of
Information regulations at 10 CFR
1004.11.

IV. Regulatory Review
A. Executive Order 12866

The proposed rule has been
determined to be a significant regulatory
action under Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, this action was subject to
review under that Executive Order by
the Office of Information and Regulatory
Affairs (OIRA) of the Office of
Management and Budget (OMB).

B. National Environmental Policy Act

DOE has determined that the
proposed rule is covered under the
Categorical Exclusion found in DOE’s
National Environmental Policy Act
regulations at paragraph A5 of
Appendix A to Subpart D, 10 CFR part
1021, which applies to a rulemaking
that amends an existing rule or
regulation and that does not change the
environmental effect of the rule or
regulation being amended. Accordingly,

neither an environmental assessment
nor an environmental impact statement
is required.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process (68 FR 7990). DOE
has made its procedures and policies
available on the Office of the General
Counsel’s website: https://
www.energy.gov/gc/office-general-
counsel.

This proposed rule would update 10
CFR 810.15 to include procedures for
the imposition of civil penalties. DOE
has reviewed the proposed changes
under the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. The proposed changes do not
expand the scope of activities currently
regulated under 10 CFR part 810.

DOE has conducted a review of the
potential small businesses that may be
impacted by this proposed rule. This
review consisted of an analysis of the
number of businesses impacted
generally in Fiscal Years 2016 and 2017,
and a determination of which of those
are considered ‘“small businesses” by
the Small Business Administration.
Small businesses impacted by Part 810
generally fall within two North
American Industry Classification
System codes: Engineering services
(541330) and computer systems designs
services (541512). Often, their requests
for authorization include the transfer of
computer codes or other similar
products. A total of 89 businesses and
other entities submitted reports and
applications pursuant to the regulation
during this time period. DOE estimates
that approximately 10% of those entities
impacted by Part 810 are small
businesses. As such, of those 89 entities
that submitted reports and applications
under Part 810, approximately 9 are
estimated to be small businesses.

Small businesses exporting nuclear
technology like all other regulated
entities, would be subject to civil
penalties for violations of Part 810.
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Further, the requirements for small
businesses exporting nuclear technology
would not substantively change because
the proposed revisions to this rule do
not add new burdens or duties to small
businesses. The obligations of any
person subject to the jurisdiction of the
United States who engages or
participates directly or indirectly in the
production of special nuclear material
outside the United States have not
changed in a manner that would
provide any significant economic
impact on small businesses. Because the
proposed changes to this rule would not
alter the businesses’ standards or
processes for receiving Part 810
authorization, there would be no impact
on these businesses’ ability to comply
with Part 810 in the same manner they
have previously.

On the basis of the foregoing, DOE
certifies that the proposed rule would
not have a significant economic impact
on a substantial number of small
entities. Accordingly, DOE has not
prepared a regulatory flexibility analysis
for this proposed rulemaking. DOE’s
certification and supporting statement
of factual basis will be provided to the
Chief Counsel for Advocacy of the Small
Business Administration pursuant to 5
U.S.C. 605(b).

D. Paperwork Reduction Act

The collection of information
requirements have been approved under
OMB Control Number 1901-0263. The
proposed rule would provide
procedures for imposing civil penalties
for a violation of Part 810. There would
be no collection of information under
the proposed rule.

E. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and tribal governments, and the
private sector. Public Law 104—4, sec.
201 (codified at 2 U.S.C. 1531). For
regulatory actions likely to result in a
rule that may cause the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy (2 U.S.C. 1532(a),(b)). UMRA
also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and tribal governments on a
“significant intergovernmental

mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect them. On
March 18, 1997, DOE published a
statement of policy on its process for
intergovernmental consultation under
UMRA. 62 FR 12820. (This policy is
also available at http://energy.gov/gc/
office-general-counsel.) DOE examined
this proposed rule according to UMRA
and its statement of policy and has
determined that the rule contains
neither an intergovernmental mandate,
nor a mandate that may result in the
expenditure by State, local, and tribal
government, in the aggregate, or by the
private sector, of $100 million or more
in any year. Accordingly, no further
assessment or analysis is required under
UMRA.

F. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b), Executive Order 12988
specifically requires that Federal
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under guidelines issued
by the Attorney General. Section 3(c) of
Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met, or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that to the
extent permitted by law, this proposed
rule meets the relevant standards of
Executive Order 12988.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
proposed rule and has determined that
it would not preempt State law and
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. No further
action is required by Executive Order
13132.

H. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well-being. The proposed rule would
have no impact on the autonomy or
integrity of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

1. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy, Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to OMB a Statement
of Energy Effects for any proposed
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy, or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. This proposed
regulatory action would not have a
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significant adverse effect on the supply,
distribution, or use of energy and is
therefore not a significant regulatory
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

J. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s proposed rule under
the OMB and DOE guidelines and has
concluded that it is consistent with
applicable policies in those guidelines.

K. Executive Orders 13771, 13777, and
13783

On January 30, 2017, the President
issued Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Costs.” That Order stated the
policy of the executive branch is to be
prudent and financially responsible in
the expenditure of funds, from both
public and private sources. The Order
stated it is essential to manage the costs
associated with the governmental
imposition of private expenditures
required to comply with Federal
regulations.

Additionally, on February 24, 2017,
the President issued Executive Order
13777, “Enforcing the Regulatory
Reform Agenda.” The Order required
the head of each agency designate an
agency official as its Regulatory Reform
Officer (RRO). Each RRO oversees the
implementation of regulatory reform
initiatives and policies to ensure that
agencies effectively carry out regulatory
reforms, consistent with applicable law.
Further, E.O. 13777 requires the
establishment of a regulatory task force
at each agency. The regulatory task force
is required to make recommendations to
the agency head regarding the repeal,
replacement, or modification of existing
regulations, consistent with applicable
law. At a minimum, each regulatory
reform task force must attempt to
identify regulations that:

(i) Eliminate jobs, or inhibit job
creation;

(ii) Are outdated, unnecessary, or
ineffective;

(iii) Impose costs that exceed benefits;

(iv) Create a serious inconsistency or
otherwise interfere with regulatory
reform initiatives and policies;

(v) Are inconsistent with the
requirements of Information Quality
Act, or the guidance issued pursuant to
that Act, in particular those regulations
that rely in whole or in part on data,
information, or methods that are not
publicly available or that are
insufficiently transparent to meet the
standard for reproducibility; or

(vi) Derive from or implement
Executive Orders or other Presidential
directives that have been subsequently
rescinded or substantially modified.

Finally, on March 28, 2017, the
President signed Executive Order 13783,
entitled ‘“Promoting Energy
Independence and Economic Growth.”
Among other things, E.O. 13783 requires
the heads of agencies to review all
existing regulations, orders, guidance
documents, policies, and any other
similar agency actions (collectively,
agency actions) that potentially burden
the development or use of domestically
produced energy resources, with
particular attention to oil, natural gas,
coal, and nuclear energy resources.
Such review does not include agency
actions that are mandated by law,
necessary for the public interest, and
consistent with the policy set forth
elsewhere in that order.

Executive Order 13783 defined
burden for purposes of the review of
existing regulations to mean to
unnecessarily obstruct, delay, curtail, or
otherwise impose significant costs on
the siting, permitting, production,
utilization, transmission, or delivery of
energy resources.

DOE concludes that this proposed
rule is consistent with the directives set
forth in these executive orders. This
proposed rule is not expected to impose
a new regulatory burden, because U.S.
persons are already required to comply
with Part 810. The proposed rule would
merely detail procedures that DOE
would follow in the event that section
57 b.(2) of the AEA (42 U.S.C.
2077(b)(2)) and implementing
regulations at Part 810 are violated.

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this proposed rule.

List of Subjects in 10 CFR Part 810
Foreign relations, Nuclear energy,
Reporting and recordkeeping
requirements.
Signed in Washington, DC, on September
20, 2019.
Rick Perry,
Secretary of Energy.
For the reasons set forth in the
preamble, the Department of Energy

proposes to amend part 810 of chapter
I11, title 10 of the Code of Federal
Regulations as set forth below.

PART 810—ASSISTANCE TO FOREIGN
ATOMIC ENERGY ACTIVITIES

m 1. The authority citation for part 810
is revised to read as follows:

Authority: Secs. 57, 127, 128, 129, 161,
222,232, and 234 AEA, as amended by the
Nuclear Nonproliferation Act of 1978, Pub. L.
95-242, 68 Stat. 932, 948, 950, 958, 92 Stat.
126, 136, 137, 138 (42 U.S.C. 2077, 2156,
2157, 2158, 2201, 2272, 2280, 2282), the
Intelligence Reform and Terrorism
Prevention Act of 2004, Pub. L. 108-458, 118
Stat. 3768, and sec. 3116 of the John S.
McCain National Defense Authorization Act
for Fiscal Year 2019, Pub. L. 115-232; Sec.
104 of the Energy Reorganization Act of 1974,
Pub. L. 93-438; Sec. 301, Department of
Energy Organization Act, Pub. L. 95-91;
National Nuclear Security Administration
Act, Pub. L. 106-65, 50 U.S.C. 2401 et seq.,
as amended.

m 2. Section 810.1 is amended by adding
paragraph (d) to read as follows:

§810.1 Purpose.

(d) Specify civil penalties and
enforcement proceedings.
m 3. Section 810.15 is amended by
adding paragraph (c) to read as follows:

§810.15 Violations.
* * * * *

(c) In accordance with section 234 of
the AEA, any person who violates any
provision of section 57 b. of the AEA,
as implemented under this part, shall be
subject to a civil penalty, not to exceed
$102,522 per violation. If any violation
is a continuing one, each day from the
point at which the violating activity
began to the point at which the violating
activity was suspended shall constitute
a separate violation for the purpose of
computing the applicable civil penalty.
The mere act of suspending an activity
does not constitute admission that the
activity was a violation and does not
waive the rights and processes outlined
in paragraphs (c)(4) through (c)(14) of
this section or otherwise impact the
right of the person to appeal any civil
penalty that may be imposed.

(1) In order to begin a proceeding to
impose a civil penalty under this
paragraph (c), the Deputy Administrator
for Defense Nuclear Nonproliferation or
his/her designee, shall notify the person
by a written notice of violation sent by
registered or certified mail to the last
known address of such person, of:

(i) The date, facts, and nature of each
act or omission with which the person
is charged;

(ii) The particular provision or
provisions of section 57 b. of the AEA,
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as implemented under this part,
involved in each alleged violation;

(iii) The penalty which DOE proposes
to impose;

(iv) The opportunity of the person to
submit a written reply within 30
calendar days of receipt of such
preliminary notice of violation showing
why such penalty should not be
imposed; and

(v) The possibility of collection by
civil action upon failure to pay the civil
penalty.

(2) A reply to the notice of violation
must:

(i) State any facts, explanations, and
arguments which support a denial of the
alleged violation;

(ii) Demonstrate any extenuating
circumstances or other reason why a
proposed penalty should not be
imposed or should be mitigated;

(iii) Discuss the relevant authorities
which support the position asserted;

(iv) Furnish full and complete
answers to any questions set forth in the
notice of violation; and

(v) Include copies of all relevant
documents.

(3) If a person fails to submit a written
reply within 30 calendar days of receipt
of a notice of violation, the notice of
violation, including any penalties
therein, constitutes a final decision, and
payment of the full amount of the civil
penalty assessed in the notice of
violation is due 30 calendar days after
receipt of the notice of violation. Such
failure to submit a reply constitutes a
waiver of the rights and processes
outlined in paragraphs (c)(4) through
(c)(14) of this section.

(4) The Deputy Administrator for
Defense Nuclear Nonproliferation or
his/her designee, at the written request
of a person notified of an alleged
violation, may extend in writing, for a
reasonable period, the time for
submitting a reply.

(5) If a person submits a timely
written reply to the notice of violation,
the Deputy Administrator for Defense
Nuclear Nonproliferation will make a
final determination whether the person
violated or is continuing to violate a
requirement of section 57 b. of the AEA,
as implemented under this part. Based
on a determination that a person has
violated or is continuing to violate a
requirement of section 57 b., as
implemented under this part, the
Deputy Administrator for Defense
Nuclear Nonproliferation may issue to
that person a final notice of violation
that concisely states the violation, the
amount of the civil penalty imposed,
further actions necessary by or available
to the person, and that upon failure to
timely pay the civil penalty, the penalty

may be collected by civil action. The
Deputy Administrator for Defense
Nuclear Nonproliferation will send such
a final notice of violation by registered
or certified mail to the last known
address of the person. The amount of
the civil penalty will be based on:

(i) The nature, circumstances, extent,
and gravity of the violation or
violations;

(ii) The violator’s ability to pay;

(iii) The effect of the civil penalty on
the person’s ability to do business;

(iv) Any history of prior violations;

(v) The degree of culpability;

(vi) Whether the violator self-
disclosed the violation;

(vii) The economic significance of the
violation; and

(viii) Such other factors as justice may
require.

(6) Any person who receives a final
notice of violation under paragraph
(c)(5) of this section may request a
hearing concerning the allegations
contained in the notice. The person
must mail or deliver any written request
for a hearing to the Under Secretary for
Nuclear Security within 30 calendar
days of receipt of the final notice of
violation. If the person does not request
a hearing within 30 calendar days, the
final notice of violation, including any
penalties therein, constitutes a final
decision, and payment of the full
amount of the civil penalty assessed in
the final notice of violation is due 45
calendar days after receipt of the final
notice of violation.

(7) Upon receipt from a person of a
written request for a hearing, the Under
Secretary for Nuclear Security or his/her
designee, shall:

(i) Appoint a Hearing Counsel; and
(ii) Forward the request to the DOE
Office of Hearings and Appeals (OHA).

The OHA Director shall appoint an
OHA Administrative Judge to preside at
the hearing.

(8) The Hearing Counsel shall be an
attorney employed by DOE, and shall
have all powers necessary to represent
DOE before the OHA.

(9) In all hearings under this
paragraph (c):

(i) The parties have the right to be
represented by a person of their
choosing, subject to possessing an
appropriate information access
authorization for the subject matter. The
parties are responsible for producing
witnesses on their behalf, including
requesting the issuance of subpoenas, if
necessary;

(ii) Testimony of witnesses is given
under oath or affirmation, and witnesses
must be advised of the applicability of
18 U.S.C. 1001 and 18 U.S.C. 1621,
dealing with the criminal penalties

associated with false statements and
perjury;

(iii) Witnesses are subject to cross-
examination;

(iv) Formal rules of evidence do not
apply, but OHA may use the Federal
Rules of Evidence as a guide; and

(v) A court reporter will make a
transcript of the hearing.

(vi) TEe Administrative Judge has all
powers necessary to regulate the
conduct of proceedings:

(vii) The Administrative Judge may
order discovery at the request of a party,
based on a showing that the requested
discovery is designed to produce
evidence regarding a matter, not
privileged, that is relevant to the subject
matter of the complaint;

(viii) The Administrative Judge may
permit parties to obtain discovery by
any appropriate method, including
deposition upon oral examination or
written questions; written
interrogatories; production of
documents or things; permission to
enter upon land or other property for
inspection and other purposes; and
requests for admission;

(ix) The Administrative Judge may
issue subpoenas for the appearance of
witnesses on behalf of either party, or
for the production of specific
documents or other physical evidence;

(x) The Administrative Judge may rule
on objections to the presentation of
evidence; exclude evidence that is
immaterial, irrelevant, or unduly
repetitious; require the advance
submission of documents offered as
evidence; dispose of procedural
requests; grant extensions of time;
determine the format of the hearing;
direct that written motions, documents,
or briefs be filed with respect to issues
raised during the course of the hearing;
ask questions of witnesses; direct that
documentary evidence be served upon
other parties (under protective order if
such evidence is deemed confidential);
and otherwise regulate the conduct of
the hearing;

(xi) The Administrative Judge may, at
the request of a party or on his or her
own initiative, dismiss a claim, defense,
or party and make adverse findings
upon the failure of a party or the party’s
representative to comply with a lawful
order of the Administrative Judge, or,
without good cause, to attend a hearing;

(xii) The Administrative Judge, upon
request of a party, may allow the parties
a reasonable time to file pre-hearing
briefs or written statements with respect
to material issues of fact or law. Any
pre-hearing submission must be limited
to the issues specified and filed within
the time prescribed by the
Administrative Judge;
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(xiii) The parties are entitled to make
oral closing arguments, but post-hearing
submissions are only permitted by
direction of the Administrative Judge;

(xiv) Parties allowed to file written
submissions, or documentary evidence
must serve copies upon the other parties
within the timeframe prescribed by the
Administrative Judge;

(xv) The Administrative Judge is
prohibited, beginning with his or her
appointment and until a final agency
decision is issued, from initiating or
otherwise engaging in ex parte (private)
discussions with any party on the merits
of the complaint;

(xvi) The Administrative Judge is
responsible for determining the date,
time, and location of the hearing,
including whether the hearing will be
conducted via video conference; and

(xvii) The Administrative Judge shall
convene the hearing within 180 days of
the OHA'’s receipt of the request for a
hearing, unless the parties agree to an
extension of this deadline by mutual
written consent, or the Administrative
Judge determines that extraordinary
circumstances exist that require a delay.

(10) Hearings shall be open only to
Hearing Counsel, duly authorized
representatives of DOE, the person and
the person’s counsel or other
representatives, and such other persons
as may be authorized by the
Administrative Judge. Unless otherwise
ordered by the Administrative Judge,
witnesses shall testify in the presence of
the person but not in the presence of
other witnesses.

(11) The Administrative Judge must
use procedures appropriate to safeguard
and prevent unauthorized disclosure of
classified information or any other
information protected from public
disclosure by law or regulation, with
minimum impairment of rights and
obligations under this part. The
classified or otherwise protected status
of any information shall not, however,
preclude its being introduced into
evidence. The Administrative Judge
may issue such orders as may be
necessary to consider such evidence in
camera including the preparation of a
supplemental recommended decision to
address issues of law or fact that arise
out of that portion of the evidence that
is classified or otherwise protected.

(12) The person requesting the
hearing has the burden of going forward
and of demonstrating that the decision
to impose the civil penalty is not
supported by substantial evidence.

(13) Within 180 days of receiving a
copy of the hearing transcript, or the
closing of the record, whichever is later,
the Administrative Judge shall issue a
recommended decision. The

recommended decision shall contain
findings of fact and conclusions
regarding all material issues of law, as
well as the reasons therefor. If the
Administrative Judge determines that a
violation has occurred and that a civil
penalty is appropriate, the
recommended decision shall set forth
the amount of the civil penalty based on
the factors in paragraph (c)(5) of this
section.

(14) The Administrative Judge shall
forward the recommended decision to
the Under Secretary for Nuclear
Security. The Under Secretary for
Nuclear Security shall make a final
decision as soon as practicable after
completing his/her review. This may
include compromising, mitigating, or
remitting the penalties in accordance
with section 234 a. of the AEA, as
amended. DOE shall notify the person of
the Under Secretary for Nuclear
Security’s final decision or other action
under this paragraph in writing by
certified mail, return receipt requested.
The person against whom the civil
penalty is assessed by the final decision
shall pay the full amount of the civil
penalty assessed in the final decision
within 30 calendar days unless
otherwise determined by the Under
Secretary for Nuclear Security.

(15) If a civil penalty assessed in a
final decision is not paid as provided in
paragraphs (c) (3), (c)(6) or (c)(14) of this
section, as appropriate, the Under
Secretary for Nuclear Security may
request the Department of Justice to
initiate a civil action to collect the
penalty imposed under this paragraph
in accordance with section 234 c. of the
AEA.

(16) The Under Secretary for Nuclear
Security or his/her designee may
publish redacted versions of notices of
violation and final decisions.

[FR Doc. 2019-21301 Filed 10-2-19; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064—-AF16

Assessments
AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking;
supplemental notice.

SUMMARY: On September 4, 2019, the
Federal Deposit Insurance Corporation
(FDIC) issued a notice of proposed
rulemaking with request for comments

on proposed that would amend the
deposit insurance assessment
regulations that govern the use of small
bank assessment credits (small bank
credits) and one-time assessment credits
(OTACGsS) by certain insured depository
institutions (IDIs). The FDIC is
supplementing that notice of proposed
rulemaking with an updated regulatory
flexibility analysis to reflect changes to
the Small Business Administration’s
monetary-based size standards which
were adjusted for inflation as of August
19, 2019.

DATES: Comments on the updated
regulatory flexibility analysis must be
received on or before November 4, 2019.
ADDRESSES: You may submit comments
by any of the following methods:

e FDIC Website: https://
www.fdic.gov/regulations/laws/federal/.
Follow instructions for submitting
comments on the agency website.

e Email: Comments@fdic.gov. Include
RIN 3064—AF16 on the subject line of
the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Please include your name, affiliation,
address, email address, and telephone
number(s) in your comment. All
statements received, including
attachments and other supporting
materials, are part of the public record
and are subject to public disclosure.
You should submit only information
that you wish to make publicly
available.

Public Inspection: All comments
received will be posted generally
without change to https://www.fdic.gov/
regulations/laws/federal/, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT:
Ryan T. Singer, Chief, Regulatory
Analysis Section, Division of Insurance
and Research, (202) 898-7352, rsinger@
fdic.gov; Jennifer M. Jones, Counsel,
Legal Division, (202) 898-6768,
jennjones@fdic.gov.

SUPPLEMENTARY INFORMATION: On
September 4, 2019, the FDIC issued a
notice of proposed rulemaking with
request for comments on proposed that
would amend the deposit insurance
assessment regulations that govern the
use of small bank credits and OTAGCs by
certain IDIs. (See 84 FR 45443 (August


https://www.fdic.gov/regulations/laws/federal/
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29, 2019).) The FDIC is supplementing
that notice of proposed rulemaking with
an updated regulatory flexibility
analysis to reflect changes to the Small
Business Administration’s monetary-
based size standards which were
adjusted for inflation as of August 19,
2019. (See 84 FR 34261 (July 18, 2019).)

Updated Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., generally requires
an agency, in connection with a
proposed rule, to prepare and make
available for public comment an initial
regulatory flexibility analysis that
describes the impact of a proposed rule
on small entities.? However, a
regulatory flexibility analysis is not
required if the agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. The Small
Business Administration (SBA) has
defined “small entities” to include
banking organizations with total assets
of less than or equal to $600 million.2
Generally, the FDIC considers a
significant effect to be a quantified effect
in excess of 5 percent of total annual
salaries and benefits per institution, or
2.5 percent of total non-interest
expenses. The FDIC believes that effects
in excess of these thresholds typically
represent significant effects for FDIC-
insured institutions. Certain types of
rules, such as rules of particular
applicability relating to rates or
corporate or financial structures, or
practices relating to such rates or
structures, are expressly excluded from
the definition of “rule” for purposes of
the RFA.3 The proposed rule relates
directly to the rates imposed on IDIs for
deposit insurance and to the deposit
insurance assessment system that
measures risk and determines each
established small bank’s assessment rate
and is, therefore, not subject to the RFA.
Nonetheless, the FDIC is voluntarily
presenting information in this RFA
section.

Based on quarterly regulatory report
data as of March 31, 2019, the FDIC
insures 5,371 depository institutions, of

15 U.S.C. 601 et seq.

2The SBA defines a small banking organization
as having $600 million or less in assets, where “a
financial institution’s assets are determined by
averaging the assets reported on its four quarterly
financial statements for the preceding year.” See 13
CFR 121.201 (as amended by 84 FR 34261, effective
August 19, 2019). “SBA counts the receipts,
employees, or other measure of size of the concern
whose size is at issue and all of its domestic and
foreign affiliates.” See 13 CFR 121.103. Following
these regulations, the FDIC uses a covered entity’s
affiliated and acquired assets, averaged over the
preceding four quarters, to determine whether the
covered entity is “small” for purposes of the RFA.

35 U.S.C. 601.

which 4,004 are defined as small
entities by the terms of the RFA.
Further, 4,001 RFA-defined small, FDIC-
insured institutions have small bank
credits totaling $183.7 million.

As stated previously, the proposed
rule eliminates the possibility that
affected small, FDIC-insured institutions
would begin receiving small bank
credits in the quarter when the reserve
ratio first reaches or exceeds 1.38
percent, but that these credits then
would be suspended if the reserve ratio
subsequently falls below 1.38 percent
(but remains at least 1.35 percent).
Therefore, the economic effect of this
aspect of the proposed rule is a
reduction in the potential future costs
associated with a disruption of the type
just described in the application of
small bank credits by affected small,
FDIC-insured institutions. It is difficult
to accurately estimate the magnitude of
this benefit to affected small, FDIC-
insured institutions, because it depends,
among other things, on future economic
and financial conditions, the
operational and financial management
practices at affected small, FDIC-insured
institutions, and the future levels of the
reserve ratio. However, the FDIC
believes the economic effects of the
proposed rule are likely to be small,
because an estimated 41 percent of the
aggregate amount of small bank credits
would be applied in the first quarter
that the reserve ratio is at least 1.38
percent. Further, the FDIC estimates that
3,851 small, FDIC-insured institutions
(or 96.3 percent) would exhaust their
individual shares of small bank credits
within four assessment periods. Of the
150 small, FDIC-insured institutions
that the FDIC estimates would have
small bank credits that would last more
than four quarters, 139 are expected to
exhaust their individual shares after
being applied for two additional
assessment periods (i.e., after a total of
six assessment periods of application),
and four within four additional
assessment periods of application (i.e.,
after a total of eight assessment periods),
and seven will last more than eight
quarters. Therefore, the dollar amount of
remaining small bank credits declines
substantially after the initial application
of credits in the first quarter of use,
reducing the effects of credit application
being suspended due to a decrease in
the reserve ratio. Additionally, recent
history suggests a generally positive
near-term outlook for the banking sector
(implying lower costs to the DIF),
therefore the probability of suspension
of applying small bank credits is low,
particularly in the near-term quarters.

As stated previously, the proposed
rule would require the FDIC to remit the

outstanding balances of remaining
OTACs in a lump-sum payment, in the
next assessment period in which the
reserve ratio is at least 1.35 percent, at
the same time that the outstanding small
bank credit balances are remitted. As of
March 31, 2019, only two IDIs have
outstanding OTAGCs, totaling
approximately $300,000. However, both
institutions are subsidiaries of large
banking organizations and therefore do
not qualify as small entities under the
RFA. Therefore, this aspect of the
proposed rule would not affect any
small, FDIC-insured institutions. The
FDIC invites comments on all aspects of
the supporting information provided in
this RFA section. In particular, would
this proposed rule have any significant
effects on small entities that the FDIC
has not identified?

Federal Deposit Insurance Corporation.

Dated at Washington, DC, on September
26, 2019.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2019-21322 Filed 10-2—19; 8:45 am]|
BILLING CODE 6714-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 390
RIN 3064-AF15

Removal of Transferred OTS
Regulations Regarding Accounting
Requirements for State Savings
Associations

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: In order to streamline Federal
Deposit Insurance Corporation (FDIC)
regulations, the FDIC proposes to
rescind and remove from the Code of
Federal Regulations rules entitled
Accounting Requirements (part 390,
subpart T) that were transferred to the
FDIC from the Office of Thrift
Supervision (OTS) on July 21, 2011, in
connection with the implementation of
Title IIT of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act). The proposed rule
would rescind and remove part 390,
subpart T (including the Appendix to 12
CFR 390.384) because the financial
statement and disclosure requirements
set forth in part 390, subpart T are
substantially similar to, although more
detailed than, otherwise applicable
financial statement form and content
requirements and disclosure
requirements that a State savings
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association must satisfy under federal
banking or securities laws or
regulations.

DATES: Comments must be received on
or before November 4, 2019.
ADDRESSES: You may submit comments
by any of the following methods:

e FDIC Website: https://
www.fdic.gov/regulations/laws/federal/.
Follow instructions for submitting
comments on the agency website.

e Email: Comments@fdic.gov. Include
RIN 3064—AF15 on the subject line of
the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
building (located on F Street) on
business days between 7 a.m. and 5 p.m.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Please include your name, affiliation,
address, email address, and telephone
number(s) in your comment. All
statements received, including
attachments and other supporting
materials, are part of the public record
and are subject to public disclosure.
You should submit only information
that you wish to make publicly
available.

Please note: All comments received
will be posted generally without change
to https://www.fdic.gov/regulations/
laws/federal/, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT:
Maureen Loviglio, Senior Staff
Accountant, Division of Risk
Management Supervision, (202) 898—
6777, MLoviglio@FDIC.gov; Suzanne
Dawley, Counsel, Legal Division, (202)
898-6509, sudawley@FDIC.gov.
SUPPLEMENTARY INFORMATION:

I. Policy Objectives

The policy objectives of the proposed
rule are twofold. The first is to simplify
the FDIC’s regulations by removing
unnecessary regulations, or realigning
existing regulations in order to improve
the public’s understanding and to
improve the ease of reference. The
second is to promote parity between
State savings associations and State
nonmember banks by making both
classes of institutions subject to the
same accounting requirements. Thus, as
further detailed in this section, the FDIC
proposes to rescind and remove from
the Code of Federal Regulations rules
entitled Accounting Requirements (part
390, subpart T) applicable to State

savings associations. Such requirements
prescribe definitions, public accountant
qualifications, and the form and content
of financial statements pertaining to
certain securities and their related
transaction documents. Transaction
documents may include proxy
statements and offering circulars in
connection with a conversion, any
offering of securities by a State savings
association, and filings by State savings
associations requiring financial
statements under the Securities
Exchange Act of 1934 (Exchange Act).?
The FDIC has determined that the
additional financial disclosure
requirements required by part 390,
subpart T for State savings associations
are substantially similar to, although
more detailed than, otherwise
applicable financial statement form and
content requirements and disclosure
requirements that State nonmember
banks must satisfy under federal
banking or securities laws or
regulations. Therefore, the FDIC is
proposing to remove part 390, subpart T
and apply existing disclosure
requirements, and related form and
content of financial statements
requirements to State savings
associations.

II. Background

A. The Dodd-Frank Act

The Dodd-Frank Act, signed into law
on July 21, 2010, provided for a
substantial reorganization of the
regulation of State and Federal savings
associations and their holding
companies.2 Beginning July 21, 2011,
the transfer date established by section
311 of the Dodd-Frank Act,3 the powers,
duties, and functions formerly
performed by the OTS were divided
among the FDIC, as to State savings
associations, the Office of the
Comptroller of the Currency (OCQC), as to
Federal savings associations, and the
Board of Governors of the Federal
Reserve System (FRB), as to savings and
loan holding companies. Section 316(b)
of the Dodd-Frank Act,* provides the
manner of treatment for all orders,
resolutions, determinations, regulations,
and advisory materials issued, made,
prescribed, or allowed to become
effective by the OTS. The section
provides that, if such materials were in
effect on the day before the transfer
date, they continue in effect and are
enforceable by or against the
appropriate successor agency until they
are modified, terminated, set aside, or

112 U.S.C. 78a et seq.

2Public Law 111-203, 124 Stat. 1376 (2010).
312 U.S.C. 5411.

412 U.S.C. 5414(b).

superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.

Pursuant to section 316(c) of the
Dodd-Frank Act,5 on June 14, 2011, the
FDIC’s Board of Directors approved a
“List of OTS Regulations to be Enforced
by the OCC and the FDIC Pursuant to
the Dodd-Frank Wall Street Reform and
Consumer Protection Act.” This list was
published by the FDIC and the OCC as
a Joint Notice in the Federal Register on
July 6, 2011.6

Although section 312(b)(2)(B)(i)(II) of
the Dodd-Frank Act? granted the OCC
rulemaking authority relating to both
State and Federal savings associations,
nothing in the Dodd-Frank Act affected
the FDIC’s existing authority to issue
regulations under the Federal Deposit
Insurance Act (FDI Act) 8 and other laws
as the “appropriate Federal banking
agency’ or under similar statutory
terminology. Section 312(c)(1) of the
Dodd-Frank Act® revised the definition
of “appropriate Federal banking
agency”’ contained in section 3(q) of the
FDI Act,10 to add State savings
associations to the list of entities for
which the FDIC is designated as the
“appropriate Federal banking agency.”
As a result, when the FDIC acts as the
designated “appropriate Federal
banking agency” (or under similar
terminology) for State savings
associations, as it does here, the FDIC is
authorized to issue, modify and rescind
regulations involving such associations.
Further, section 376 of the Dodd Frank
Act 11 grants rulemaking and
administrative authority to the FDIC
over the Exchange Act 2 filings of State
savings associations.

As noted, on June 14, 2011, operating
pursuant to this authority, the FDIC’s
Board of Directors reissued and re-
designated certain transferring
regulations of the former OTS. These
transferred OTS regulations were
published as new FDIC regulations in
the Federal Register on August 5,
2011.13 When it republished the
transferred OTS regulations as new
FDIC regulations, the FDIC specifically
noted that its staff would evaluate the
transferred OTS rules and might later
recommend incorporating the

512 U.S.C. 5414(c).

676 FR 39246 (July 6, 2011).

712 U.S.C. 5412(b)(2)(B){)(10).

812 U.S.C. 1811 et seq.

912 U.S.C. 5412(c)(1).

1012 U.S.C. 1813(q).

11 Section 376 of the Dodd Frank Act amended
section 3(a) of the Exchange Act. See, 15 U.S.C.
78c(a)(34).

1212 U.S.C. 78a et seq.

1376 FR 47652 (Aug. 5, 2011).
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transferred OTS regulations into other
FDIC rules, amending them, or
rescinding them, as appropriate.

B. OTS Regulations Transferred to the
FDIC’s Part 390, Subpart T

One of the OTS rules transferred to
the FDIC governs the accounting
requirements for State savings
associations. The OTS rule, formerly
found at 12 CFR part 563c, was
transferred to the FDIC with nominal
changes and is now found in the FDIC’s
rules at part 390, subpart T, entitled
Accounting Requirements.'* This
subpart prescribes for State savings
associations accounting requirements
with respect to definitions, public
accountant qualifications, and the form
and content of financial statements
pertaining to certain securities
transaction documents. These
transaction documents include proxy
statements and offering circulars in
connection with a conversion, any
offering of securities by a State savings
association, and filings by State savings
associations requiring financial
statements under the Exchange Act.1>
Each provision of part 390, subpart T is
discussed in Part III of this section.

IIL. The Proposal To Rescind the
Transferred OTS Accounting
Requirements Regulations

After careful review of part 390,
subpart T, the FDIC has determined that
the accounting requirements with
respect to financial statement and
disclosure form and content set forth by
part 390, subpart T are substantially
similar to, although more detailed than,
other requirements that a State savings
association must satisfy under federal
banking or securities laws or
regulations. Therefore, the FDIC
proposes to rescind and remove part
390, subpart T (including the Appendix
to 12 CFR 390.384).

State savings association reports and
financial statements are required to be
uniform and consistent with U.S.
generally accepted accounting
principles (GAAP) pursuant to section
37 of the FDI Act and section 4(b) of the
Homeowners Owners Loan Act
(HOLA).16 While securities issued by
State savings associations are exempt
from registration requirements of the
Securities Act of 1933 (Securities Act),1”
the FDIC reviews for compliance with
12 CFR part 192, Conversion from a

1412 CFR part 390, subpart T.

15 Id.

1612 U.S.C. 1831n(a)(2); 12 U.S.C. 1463(b)(2).

1715 U.S.C. 77a et seq. Section 3(a)(5) of the
Securities Act exempts from registration
requirements securities issued by State savings
associations. 15 U.S.C. 77c(a)(5).

Mutual to Stock Form, offering circulars
related to mutual-to-stock conversions
involving securities offerings by State
savings associations. The FDIC will not
approve an offering circular until
concerns regarding the adequacy or
accuracy of the offering circular or the
disclosures are satisfactorily
addressed.18 The FDIC is also
responsible for administering and
enforcing certain sections of the
Exchange Act with respect to State
savings associations with securities that
are publicly traded.® As such, a State
savings association that is an Exchange
Act reporting company must file
required periodic reports such as annual
reports on Form 10-K, quarterly reports
on Form 10-Q, and current reports on
Form 8-K with the FDIC pursuant to
part 335 of the FDIC rules.20 With
respect to the form and content
requirements for offerings of mutual
capital certificates and debt securities of
State savings associations set forth in
part 390, subpart T,2? the FDIC has
determined that the additional
disclosures required by part 390,
subpart T, may be more detailed than
otherwise applicable financial statement
form and content and disclosure
requirements that a State savings
association must satisfy under GAAP,
the Exchange Act, FDIC regulations, and
state regulations, as appropriate. While

1812 CFR 192.300.

1912 CFR 335.101. Part 335 issued by the FDIC
under section 12(i) of the Exchange Act applies to
all securities of State savings associations that are
subject to the registration requirements of section
12(b) or section 12(g) of the Exchange Act. The
FDIC is vested with the powers, functions, and
duties of the Securities and Exchange Commission
(SEC) to administer and enforce Exchange Act
sections 10A(m), 12, 13, 14(a), 14(c), 14(d), 14(f),
and 16 of the Exchange Act (15 U.S.C. 78j-1, 78I,
78m, 78n(a), 78n(c), 78n(d), 78n(f), and 78p) and
sections 302, 303, 304, 306, 401(b), 404, 406, and
407 of the Sarbanes-Oxley Act of 2002 (Sarbanes-
Oxley) (15 U.S.C. 7241, 7242, 7243, 7244, 7261,
7262, 7264, and 7265) regarding State savings
associations with one or more classes of securities
subject to the registration provisions of sections
12(b) or 12(g) of the Exchange Act.

20 Pursuant to section 12(a) of the Exchange Act,
an issuer must register as an Exchange Act reporting
company if it elects to list a class of securities (debt
or equity) on a national securities exchange. 15
U.S.C. 78l(a). Generally, an issuer must register
pursuant to section 12(g) of the Exchange Act if a
class of its equity securities (other than exempted
securities) is held of record by either (i) 2,000
persons, or (ii) 500 persons who are not accredited
investors and, on the last day of the issuer’s fiscal
year, its total assets exceed $10 million. 12 CFR part
335. However, for banks, bank holding companies,
and savings and loan holding companies, the
threshold is 2,000 or more holders of record; the
separate registration trigger for 500 or more non-
accredited holders of record does not apply. A list
of FDIC-supervised depository institutions
currently reporting to the FDIC under the Exchange
Act and part 335 can be accessed at https://
www.fdic.gov/bank/individual/part335/index.html.

2112 CFR 390.384(c).

there may be situations where the
disclosures required under GAAP, FDIC
regulations, and state regulations, as
appropriate, with respect to the
offerings of mutual capital certificates
and debt securities are less detailed that
the requirements under part 390,
subpart T, there have been no recent
filings by State savings associations to
the FDIC related to the offerings of
mutual capital certificates and debt
securities. Therefore, the FDIC has
concluded that the practical impact of
the differences in level of disclosure
detail is negligible and does not justify
maintaining separate disclosure
regulations applicable solely to State
savings associations.

A brief review of the State savings
association accounting requirements in
part 390, subpart T follows.

A. Part 390, Subpart T—Accounting
Requirements

Historically, the Federal Home Loan
Bank Board (FHLBB), the predecessor to
the OTS, established various accounting
and financial reporting requirements for
savings associations.22 These
requirements occasionally differed from
GAAP and when this occurred, such
requirements were referred to as
regulatory accounting practices.
Regulatory accounting practices were
often less stringent than GAAP.23 The
Competitive Equality Banking Act of
1987 (CEBA) 24 amended HOLA to
require the FHLBB to prescribe
uniformly applicable accounting
standards to be used by all savings
associations for the purpose of
determining compliance with any rule
or regulation of the FHLBB to the same
degree that GAAP is used to determine
compliance with rules and regulations
of the Federal banking agencies. To
implement the statute, the FHLBB
promulgated regulations that required
all unaudited financial statements and
financial reports submitted and
Statements of Condition be prepared in
accordance with GAAP. The Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA),25
amended section 4(b)(1) of HOLA to
require the Director of the OTS to
prescribe, by regulation, uniform
accounting and disclosure standards for
savings associations, to be used to

2257 FR 40085 (September 2, 1992). The term
“savings association” includes both any Federal
savings association, any State savings association,
and any corporation (other than a bank) that the
FDIC Board of Directors and the Comptroller of the
Currency jointly determine to be operating in
substantially the same manner as a savings
association. 12 U.S.C. 1831(b)(1).

23]d.

24 Public Law 100-86, 101 Stat. 552 (1978).

25Public Law 101-73, 103 Stat. 183 (1989).
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determine savings associations’
compliance with all applicable
regulations. Section 4(b)(2) of HOLA
requires that these uniform accounting
standards for savings associations
incorporate GAAP to the same degree
that such principles are used to
determine compliance with regulations
prescribed by the Federal banking
agencies. Consistent with these goals,
the former OTS savings association
accounting requirements, formerly
found at part 563c, as they applied to
State savings associations, were
transferred to the FDIC with only
nomenclature changes as part 390,
subpart T.

390.380 Form and Content of
Financial Statements

This section provides the form and
content requirements of financial
disclosures, including specific
statements, to be included by a State
savings association in a proxy statement
or offering circular required to be used
in connection with a mutual-to-stock
conversion under 12 CFR part 192 and
an offering circular or nonpublic
offering materials required to be used in
connection with an offer or sale of
securities under part 390, subpart W
(Securities Offerings). Unless provided
for by FDIC rule or order, the financial
disclosures governed by this subpart
must be prepared and presented in
accordance with U.S. generally accepted
accounting principles (GAAP) and be
consistent with certain provisions of
SEC Regulation S—X (Regulation S—X).26
In addition, this section requires that
financial statement disclosures comply
with the Appendix to § 390.384, which
specifies the various items that must
appear on the face of the financial
statements related to any proxy
statement and offering circular for
conversion application and any filing
under the Exchange Act under this
section, and additional disclosures that
must be included with the financial
statements in related notes.2” Regulation
S—X sets forth the specific form and
content of financial reports for several
federal securities laws, and extends the
meaning of financial statements to

2617 CFR part 210, entitled Form and Content of
and Requirements for Financial Statements,
Securities Act of 1933, Securities Exchange Act of
1934, Public Utility Holding Company Act of 1935,
Investment Company Act of 1940, Investment
Advisers Act of 1940, and Energy Policy and
Conservation Act of 1975. Such provisions include
articles 1, 2, 3, 4, 10, and 11 of Regulation S-X, 17
CFR 210.1-210.4; 210.10, and 210.11. Regulation S—
X generally sets forth form and content of and
requirements for financial statements with respect
to filing under the Securities Act and Exchange Act,
among others.

27 Appendix to 12 CFR 390.384.

include all notes to the statements and
all related schedules.28

390.381 Definitions

Section 390.381 provides a general
cross-reference to the definitions section
of Regulation S—X. This section also
includes Regulation S—-X definitions of
registrant and significant subsidiary that
the OTS modified specifically for State
savings associations. Under this section,
registrant includes an applicant, State
savings association, or any other person
required to prepare financial statements
pursuant to part 390, subpart T. The
definition of significant subsidiary
pursuant to this subpart means a
subsidiary (including its subsidiary) for
which (1) the State savings association
or its other subsidiaries’ investments in
and advances to the subsidiary exceed
10 percent of the total consolidated
assets of the association and its
subsidiaries; (2) the State savings
association or its other subsidiaries’
proportionate share of the total assets of
the subsidiary exceeds 10 percent of the
total consolidated assets of the State
savings association and its subsidiaries;
or (3) the State savings association or its
other subsidiaries’ equity in the income
from continuing operations before
income taxes, extraordinary items, and
cumulative effect of a change in
accounting principle of the subsidiary
exceeds 10 percent of the consolidated
income of the State savings association
and its subsidiaries; all for the most
recently completed fiscal year.

390.382 Qualification of Public
Accountant

Section 390.382 provides a cross-
reference to SEC Rule 2-01 of
Regulation S—X that sets forth
qualifications of accountants.29
Pursuant to this section, a “qualified
public accountant” must be a certified
public accountant certified by, or a
licensed public accountant licensed by,
a regulatory authority of a State or other
political subdivision of the United
States who is in good standing under
the laws of the jurisdiction where the
home office of the registrant to be
audited is located. Further, any person
or firm suspended from practice before
the SEC or other governmental agency is
not a qualified public accountant for the
purposes of this section.

390.383 Condensed Financial
Information [Parent only]

Section 390.383 applies to the
condensed financial information of the
State savings association as the parent of

28 See 17 CFR 210.1-01.

2917 CFR 210.2-01.

consolidated subsidiaries required to be
presented in a note to the financial
statements when the restricted net
assets of consolidated subsidiaries
exceed 25 percent of the consolidated
net assets as of the end of the most
recent fiscal year, and is closely related
to the following section, § 390.384,
Financial statements for conversions,
SEC filings, and offering circulars.3°
Section 390.383 further requires that the
investment in, and indebtedness of and
to, State savings association subsidiaries
be stated separately in the condensed
balance sheet from amounts for other
subsidiaries, and the amount of cash
dividends paid to the parent State
savings association for each of the last
three years by the State savings
association subsidiaries be stated
separately in the condensed income
statement from amounts from other
subsidiaries. Restricted net assets of a
subsidiary are the amount of the State
savings association’s proportionate
share of the net assets of the subsidiaries
(after intercompany netting) that as of
the end of the most recent year may not
be transferred to the parent State savings
association by the subsidiaries in the
form of loans, advances, or cash
dividends without the consent of a third
party, such as a lender, regulatory
agency, or foreign government. For the
purposes of this section, if the
restrictions on the amount of the funds
that may not be loaned or advanced
differ from the amount restricted for
transfer as cash dividends, the State
savings association should use the
amount least restrictive to the
subsidiary. Also, redeemable preferred
stocks and minority interest must be
deducted in computing net assets.

390.384 Financial Statements for
Conversions, SEC Filings, and Offering
Circulars

Section 390.384 and its appendix
prescribe the form and content of State
savings association financial statements
used in connection with (1) mutual-to-
stock conversions pursuant to 12 CFR
192, (2) filings under the Exchange Act,
and (3) offering circulars used in
connection with mutual capital
certificates 31 and debt securities.32 This
section reflects items in SEC Rule 9-03
and SEC Rule 9-04 that, if applicable,
should appear on the face of the balance
sheets or its notes, or income statement
or its notes, respectively, as well as
incorporating items from other rules in
Regulation S—X as modified by the OTS
to specifically apply to savings

3012 CFR 390.383.
3112 CFR 163.74.
3212 CFR 390.341.
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associations and includes references to
Regulation S—X rules as well.33

B. Accounting Requirements Applicable
to State Savings Associations

The FDIC’s regulations do not have a
direct analog to the accounting
requirements for State savings
association set forth in the transferred
OTS regulations at part 390, subpart T.
However, as mentioned above, existing
federal banking and securities laws and
regulations provide requirements that
are substantially similar.

Generally Accepted Accounting
Principles

In the United States, GAAP is a
commonly recognized set of rules and
procedures designed to govern corporate
accounting and financial reporting.34
This comprehensive set of accounting
practices was developed by the
Financial Accounting Standards Board
(FASB), an independent not-for-profit
body that derives its authority from the
SEC.35 FASB sets GAAP with input
from the SEC, the American Institute of
Certified Public Accountants, and other
stakeholders that include preparers,
users, and auditors.36

Section 37 of the FDI Act, like part
390, subpart T, requires that reports and
statements to be filed with federal
banking agencies by insured depository
institutions, including insured State
saving associations, be uniform and
consistent with GAAP.37 Section 4(b) of
HOLA also requires that savings
associations use accounting standards
that are no less stringent than GAAP.38
Further, the instructions to the
Consolidated Reports of Condition and
Income (Call Report) state that the
regulatory reporting requirements
applicable to the Call Report shall
conform to GAAP as set forth in the
FASB’s Accounting Standards
Codification.?? By eliminating

3317 CFR 210-9.03, 210-9.04. Other items
included by the OTS in the Appendix to § 390.384
are similar to items in SEC Rule 1-02 Definitions,
Rule 3-04 Changes in stockholders’ equity and
noncontrolling interests, Rule 4-08, General notes
to financial statements, and Rule 10-01, Interim
financial statements.

34 Robert Parrino and David Kidwell,
Fundamentals of Corporate Finance, 3.1 (John
Wiley & Sons) (2009).

35 Id

36 Id.

3712 U.S.C. 1831n(a)(2).

3812 U.S.C. 1463(b)(2).

39 Instructions for Preparation of Consolidated
Reports of Condition and Income, Form FFIEC 031
and 041, https://www.ffiec.gov/pdf/FFIEC forms/
FFIEC031_FFIEC041_201906_i.pdf; Instructions for
Preparation of Consolidated Reports of Condition
and Income for a Bank with Domestic Offices Only
and Total Assets Less than $1 Billion, Form FFIEC
051, https://www.ffiec.gov/pdf/FFIEC forms/
FFIEC051_201906 i.pdf.

regulations that are substantially similar
to existing statutory directives for State
savings associations to use GAAP, the
FDIC would follow the SEC in
amending disclosure requirements that
have become redundant in light of
GAAP, among other things.40

Exchange Act Filings

State saving associations that have
securities subject to the registration
requirements of Section 12(b) or Section
12(g) of the Exchange Act are subject to
a mandatory periodic disclosure process
that is designed to require Exchange
Act-registered companies to make
public the information that investors
would find pertinent in making
investment decisions. Section 12(i) of
the Exchange Act provides that the
appropriate Federal banking agencies
must issue substantially similar
regulations to regulations and rules
issued by the SEC.4® Therefore, the FDIC
is vested with the powers and duties of
the SEC to enforce the registration
provisions of the Exchange Act with
respect to State nonmember banks and
State savings associations.42

Part 335, Securities of State
Nonmember Banks and State Savings
Associations, applies to all securities of
State nonmember banks and State
savings associations (FDIC-supervised
institutions). Part 335 implements
section 12(i) of the Exchange Act which
vests authority in the FDIC to
administer and enforce certain sections
of the Exchange Act and Sarbanes-
Oxley, including the accounting
standards to be used in the preparation
of filings and other reports under the
respective laws. Part 335 incorporates
the regulations and rules of the SEC
with respect to the registration,
reporting, and accounting requirements
applicable to companies subject to the
Exchange Act. The FDIC amended the
scope of part 335 to include State
savings associations in 2014, and,
therefore, the requirement for all FDIC-
supervised institutions is the same.
These requirements are substantially
similar to the securities offerings
disclosure regulations that the OCC
promulgated under the same authority
for national banks and federal savings
associations.#3 Therefore, State savings
associations would file reports
containing generally the same
information, and the same form and
content, that would be included in
Exchange Act reports, including
applicable financial statement form and

4083 FR 50148 (Oct. 4, 2018).
4115 U.S.C. 781(i).

42]d.

4312 CFR part 16.

content requirements of Regulation S-X,
with the FDIC rather than the SEC, and
subject to the same regulations as State
nonmember banks.

Mutual to Stock Conversion Offerings

Mutually-owned State savings
associations may convert from the
mutual form of ownership, where the
institution is owned jointly by the
association members, to the stock form
of ownership, where the institution is
owned by shareholders. Although
section 312 of the Dodd-Frank Act
transferred all functions of the OTS
relating to State savings associations to
the FDIC, rulemaking authority for
Federal and State savings associations
was transferred to the OCC.44 As a
result, the form and content of financial
statements included as part of a State
savings association conversion
application is governed by part 192 of
the OCC’s Rules (OCC conversion
regulations), instead of part 390, subpart
T. Part 192 governs savings association
conversions generally. These OCC
conversion regulations apply to
financial statements included with
proxy solicitations and offering
circulars.#5 In reviewing a notice of
intent to convert from mutual to stock
form from an insured state-chartered
mutually-owned savings association, the
FDIC takes into account the extent to
which the proposed conversion
transaction conforms with the OCC
conversion regulations, providing
consistency in standards for financial
statements included with proxy
solicitations and offering circulars for
mutual State savings association and
mutual State bank conversions.#6
Additionally, mutual State savings
associations must comply with the
disclosure requirements for offering
materials used in connection with the
issuance of mutual capital certificates
pursuant to 12 CFR 163.74.47

State Savings Association Securities
Offerings

Securities issuances by State savings
association are exempt from registration
requirements pursuant to section 3(a)(5)
of the Securities Act.#8 State savings

44 Section 312(b)(2), 124 Stat. at 1522, codified to
12 U.S.C. 5412(b)(2).

4512 CFR part 192, subpart A, Standard
Conversions.

4612 CFR 303.163(b). Paragraph (b) references the
former OTS mutual-to-stock regulations that were at
12 CFR part 563b. The OCC republished part 563b
as part 192 as an interim final rule in August 2011,
76 FR 49156 (Aug. 9, 2011).

47 Debt securities issued pursuant to 12 CFR
390.341 are also subject to the disclosure
requirements for offering materials.

4815 U.S.C. 77c(a)(5).
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associations are subject to a separate
and stringent regulatory and reporting
structure under federal banking laws
independent of the SEC, such as
through ongoing supervision and
oversight, as well as extensive reporting
requirements, frequent safety and
soundness examinations 49 and capital
requirements 5° that protect investors
from securities fraud and improper
disclosure that the SEC registration
process is designed to prevent. The
Securities Act registration exemption
allows State savings associations to
issue securities with many of the
benefits of registered offerings with the
efficiency and cost effectiveness of
private placements, does not place
limitations on the number or type of
investors that can participate, or on the
amount of securities offered. As a result,
State savings associations may access
capital markets without the time and
expense of conducting an SEC-
registered offering.

Nonetheless, as in any other securities
offering, the anti-fraud provisions of the
federal securities laws apply, including
section 17 of the Securities Act and
section 10(b) of and Rule 10b—5 under
the Exchange Act.5! Financial
statements used in proxy solicitations or
offering circulars used in marketing
securities must disclose the information
necessary to avoid liability under the
anti-fraud provisions even if specific
disclosure requirements are not
imposed. The FDIC reviews offering
circulars to ensure that they were
prepared in compliance with the anti-
fraud provisions of the federal securities
laws which require full and adequate
disclosure of material facts and meet the
needs of investors, depositors, and
issuers.

With respect to the form and content
requirements for offerings of mutual
capital certificates and debt securities of
State savings associations set forth in
part 390, subpart T, the FDIC has
determined that the additional
disclosures required by part 390,
subpart T may be more detailed than
otherwise applicable financial statement
form and content and disclosure
requirements that a State savings
association must satisfy under GAAP,
FDIC regulations, and state regulations,
as appropriate. While there may be
situations where the disclosures
required under GAAP, FDIC regulations,
and state regulations, as appropriate,
with respect to the offerings of mutual
capital certificates and debt securities

4912 CFR 337.12.

5012 CFR part 324.

5115 U.S.C. 77q; 15 U.S.C. 78j(b) and 17 CFR
240.10b-5.

are less detailed than the requirements
under part 390, subpart T, there have
been no recent filings by State savings
associations to the FDIC related to the
offerings of mutual capital certificates
and debt securities. Therefore, the FDIC
has concluded that the practical impact
of the differences in level of disclosure
detail is negligible and does not justify
maintaining separate disclosure
regulations applicable solely to State
savings associations. The FDIC
continues to evaluate whether to update
the 1996 statement of policy related to
the use of offering circulars in
connection with the public distribution
of bank securities to include issuances
of mutual capital certificates and debt
securities by State savings associations.
The statement of policy currently
applies only to insured state
nonmember banks.52

IV. Summary

If the proposal is finalized, 12 CFR
part 390, subpart T would be rescinded
and removed because the financial
statement and disclosure requirements
set forth in part 390, subpart T are
substantially similar to, although more
detailed than, otherwise applicable
financial statement form and content
requirements and disclosure
requirements that a State savings
association must satisfy under federal
banking or securities laws or
regulations. The FDI Act has long
required that reports and statements to
be filed with the FDIC by insured
depository institutions, including
insured State saving associations, be
uniform and consistent with GAAP.
Moreover, the HOLA has required that
savings association reports and financial
statements be consistent with GAAP
since CEBA was enacted in 1987. State
savings associations with securities
traded in the secondary market are
subject to the registration provisions
and reporting requirements of the
Exchange Act as implemented by the
FDIC, pursuant to the authority granted
by Section 12(i) of the Exchange Act. As
a result, a State savings association, like
a State nonmember bank, is required to
file reports and other filings containing
generally the same information that
would be included in Exchange Act
reports with the FDIC pursuant to part
335, instead of filing with the SEC.

The form and content of financial
statements used in connection with
proxy solicitations and offering circulars
for the conversion of a State savings
association from mutual to stock form
remain subject to the OCC conversion

5244 FR 39381 (July 6, 1979); 61 FR 46808 (Sept.
5, 1996).

regulations at part 192 and offering
materials for the issuance of mutual
capital certificates remain subject to the
OCC regulations at 12 CFR 163.74, in
addition to GAAP and any applicable
Exchange Act requirements. While State
savings association public offerings of
securities are exempt from Securities
Act registration requirements, the FDIC
reviews offering circulars to ascertain
that they were prepared in compliance
with the anti-fraud provisions of the
federal securities laws which require
full and adequate disclosure of material
facts and meet the needs of investors,
depositors, and are uniform and
consistent with GAAP, including
financial statement disclosure
requirements. Removing part 390,
subpart T will streamline the FDIC’s
regulations and will not increase
regulatory burden for FDIC-supervised
institutions.

V. Expected Effects

As of March 31, 2019, the FDIC
supervises 3,465 insured depository
institutions, of which 38 (1.1%) are
insured State saving associations.53 The
proposed rule primarily would only
affect regulations that govern State
savings associations. As explained
previously, the proposed rule would
remove sections 390.380, 390.381,
390.382, 390.383, and 390.384 of part
390, subpart T because other federal
banking or securities laws or regulations
contain similar requirements. Because
these regulations are largely redundant,
rescinding them will not have any
substantive effects on FDIC-supervised
institutions.

The FDIC invites comments on all
aspects of this analysis. In particular,
would the proposed rule have any costs
or benefits to covered entities that the
FDIC has not identified?

VI. Alternatives

The FDIC considered alternatives to
the proposed rule but believes that the
proposed amendments represent the
most appropriate option for covered
institutions. As discussed previously,
the Dodd-Frank Act transferred certain
powers, duties, and functions formerly
performed by the OTS to the FDIC. The
FDIC’s Board reissued and redesignated
certain transferred regulations from the
OTS, but noted that it would evaluate
them and might later incorporate them
into other FDIC regulations, amend
them, or rescind them, as appropriate.
The FDIC has evaluated the existing
regulations relating to State savings
association accounting requirements
and part 390, subpart T (including the

53 FDIC Call Report, March 31, 2019.
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Appendix to 12 CFR 390.384). The FDIC
considered the alternative of retaining
the current regulations, but did not
choose to do so because it would be
needlessly complex and confusing for
its supervised institutions if
substantively similar regulations
regarding accounting requirements for
Exchange Act filers were located in
different locations within the Code of
Federal Regulations. The FDIC believes
it would be burdensome for FDIC-
supervised institutions to refer to these
separate sets of regulations. Therefore,
the FDIC is proposing to rescind part
390, subpart T (including the Appendix
to 12 CFR 390.384) and streamline the
FDIC’s regulations.

VII. Request for Comments

The FDIC invites comments on all
aspects of this proposed rulemaking,
and specifically requests comments on
the following:

1. Are the provisions of part 192, part
335, and section 37 of the FDI Act
sufficient to provide consistent and
effective filing and disclosure
requirements for securities registered
under the Exchange Act, mutual-to-
stock conversions, and mutual capital
certificates and debt securities for State
savings associations? Please provide a
detailed response.

2. Should part 390, subpart T
pertaining to the accounting
requirements for State savings
associations be retained in whole or in
part? Please substantiate your response.

3. What negative impacts, if any, can
you foresee in the FDIC’s proposal to
rescind part 390, subpart T and remove
it from the Code of Federal Regulations?

4. What negative impacts to State
savings associations, if any, do you
foresee in the FDIC’s proposal to rescind
part 390, subpart T and rely on 12 CFR
part 192 and section 37 of the FDI Act
with respect to the accounting
requirements that would be applicable
to public offerings?

5. What negative impacts to State
savings associations, if any, do you
foresee in the FDIC’s proposal to rescind
the accounting requirements in part
390, subpart T that are applicable to
State savings association mutual-to-
stock conversions involving a public
offering of securities and registration of
the securities under the Exchange Act?

Written comments must be received
by the FDIC no later than November 4,
2019.

VIII. Regulatory Analysis and
Procedure

A. The Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995

(PRA),54 the FDIC may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number. The proposed
rule would rescind and remove from
FDIC regulations part 390, subpart T
(including the Appendix to 12 CFR
390.384). The proposed rule will not
create any new or revise any existing
collections of information under the
PRA. Therefore, no information
collection request will be submitted to
the OMB for review.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
requires that, in connection with a
notice of proposed rulemaking, an
agency prepare and make available for
public comment an initial regulatory
flexibility analysis that describes the
impact of the proposed rule on small
entities.>> However, a regulatory
flexibility analysis is not required if the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities,
and publishes its certification and a
short explanatory statement in the
Federal Register together with the rule.
The Small Business Administration
(SBA) has defined ‘“small entities” to
include banking organizations with total
assets of less than or equal to $600
million.56 Generally, the FDIC considers
a significant effect to be a quantified
effect in excess of 5 percent of total
annual salaries and benefits per
institution, or 2.5 percent of total non-
interest expenses. The FDIC believes
that effects in excess of these thresholds
typically represent significant effects for
FDIC-supervised institutions. For the
reasons provided below, the FDIC
certifies that the proposed rule, if
adopted in final form, would not have
a significant economic impact on a
substantial number of small banking
organizations. Accordingly, a regulatory
flexibility analysis is not required.

As of March 31, 2019, the FDIC
supervised 3,465 insured depository
institutions, of which 2,705 are

5444 U.S.C. 3501-3521.

555 U.S.C. 601, et seq.

56 The SBA defines a small banking organization
as having $600 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended, by 84 FR 34261, effective
August 19, 2019). “SBA counts the receipts,
employees, or other measure of size of the concern
whose size is at issue and all of its domestic and
foreign affiliates.” See 13 CFR 121.103. Following
these regulations, the FDIC uses a covered entity’s
affiliated and acquired assets, averaged over the
preceding four quarters, to determine whether the
covered entity is “small” for the purposes of RFA.

considered small banking organizations
for the purposes of RFA. The proposed
rule primarily affects regulations that
govern State savings associations.5”
There are 36 State savings associations
considered to be small banking
organizations for the purposes of the
RFA.58

As explained previously, the
proposed rule would remove sections
390.380, 390.381, 390.382, 390.383, and
390.364 of part 390, subpart T because
these sections are unnecessary or
redundant of existing federal banking
and securities laws or regulations that
prescribe accounting requirements for
State savings associations. Because
these regulations are redundant to
existing regulations, rescinding them
would not have any substantive effects
on small FDIC-supervised institutions.

Based on the information above, the
FDIC certifies that the proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

6. The FDIC invites comments on all
aspects of the supporting information
provided in this RFA section. In
particular, would this rule have any
significant effects on small entities that
the FDIC has not identified?

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 59 requires each Federal
banking agency to use plain language in
all of its proposed and final rules
published after January 1, 2000. As a
federal banking agency subject to the
provisions of this section, the FDIC has
sought to present the proposed rule to
rescind part 390, subpart T in a simple
and straightforward manner.

7. The FDIC invites comments on
whether the proposal is clearly stated
and effectively organized, and how the
FDIC might make the proposal easier to
understand.

D. The Economic Growth and
Regulatory Paperwork Reduction Act

Under section 2222 of the Economic
Growth and Regulatory Paperwork
Reduction Act of 1996 (EGRPRA), the
FDIC is required to review all of its
regulations, at least once every 10 years,
in order to identify any outdated or
otherwise unnecessary regulations
imposed on insured institutions.®° The
FDIC, along with the other federal
banking agencies, submitted a Joint
Report to Congress on March 21, 2017,

57 FDIC Call Report, March 31, 2019.

58 Id,

59Public Law 106—102, 113 Stat. 1338, 1471
(codified at 12 U.S.C. 4809).

60 Public Law 104-208, 110 Stat. 3009 (1996).
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(EGRPRA Report) discussing how the
review was conducted, what has been
done to date to address regulatory
burden, and further measures that will
be taken to address issues that were
identified. As noted in the EGRPRA
Report, the FDIC is continuing to
streamline and clarify its regulations
through the OTS rule integration
process. By removing outdated or
unnecessary regulations, such as part
390, subpart T, this proposal
complements other actions the FDIC has
taken, separately and with the other
federal banking agencies, to further the
EGRPRA mandate.

List of Subjects in 12 CFR Part 390

Administrative practice and
procedure, Advertising, Aged, Civil
rights, Conflict of interests, Credit,
Crime, Equal employment opportunity,
Fair housing, Government employees,
Individuals with disabilities, Reporting
and recordkeeping requirements,
Savings associations.

Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation proposes to amend 12 CFR
390 as follows:

PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

m 1. The authority citation for part 390
is revised to read as follows:

Authority: 12 U.S.C. 1819.

Subpart F also issued under 5 U.S.C. 552;
559; 12 U.S.C. 2901 et seq.

Subpart G also issued under 12 U.S.C. 2810
et seq., 2901 et seq.; 15 U.S.C. 1691; 42 U.S.C.
1981, 1982, 3601-3619.

Subpart M also issued under 12 U.S.C.
1818.

Subpart O also issued under 12 U.S.C.
1828.

Subpart Q also issued under 12 U.S.C.
1462; 1462a; 1463; 1464.

Subpart R also issued under 12 U.S.C.
1463.

Subpart S also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1468a; 1817; 1820;
1828; 1831e; 18310; 1831p—1; 1881-1884;
3207; 3339; 15 U.S.C. 78b; 781; 78m; 78n;
78p; 78q; 78w; 31 U.S.C. 5318; 42 U.S.C.
4106.

Subpart W also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 78l; 78m;
78n; 78p; 78w.

Subpart Y also issued under 12
U.S.C.18310.

Subpart T—[Removed and Reserved]

m 2. Remove and reserve subpart T,

consisting of §§ 390.380 through

390.384.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on September
17, 2019.

Robert E. Feldman,

Executive Secretary.
[FR Doc. 2019-20770 Filed 10-2—19; 8:45 am]

BILLING CODE 6714-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 390
RIN 3064—-AF07

Removal of Transferred OTS
Regulation Regarding Deposits

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking;
supplemental notice.

SUMMARY: On August 26, 2019, the
Federal Deposit Insurance Corporation
(FDIC) issued a notice of proposed
rulemaking with request for comments
on proposed revisions to its regulations
relating to deposits that apply to State
savings associations. The FDIC is
supplementing that notice of proposed
rulemaking with an updated regulatory
flexibility analysis to reflect changes to
the Small Business Administration’s
monetary-based size standards, which
were adjusted for inflation as of August
19, 2019.

DATES: Comments on the updated
regulatory flexibility analysis must be
received on or before November 4, 2019.

ADDRESSES: You may submit comments
by any of the following methods:

e FDIC Website: https://
www.fdic.gov/regulations/laws/federal/.
Follow instructions for submitting
comments on the agency website.

e Email: Comments@fdic.gov. Include
RIN 3064—-AF07o0n the subject line of the
message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

o Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Please include your name, affiliation,
address, email address, and telephone
number(s) in your comment. All
statements received, including
attachments and other supporting
materials, are part of the public record
and are subject to public disclosure.
You should submit only information

that you wish to make publicly
available.

Public Inspection: All comments
received will be posted generally
without change to https://www.fdic.gov/
regulations/laws/federal/, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT:
Ryan T. Singer, Chief, Regulatory
Analysis Section, Division of Insurance
and Research, (202) 898-7352, rsinger@
fdic.gov; Laura J. McNulty, Counsel,
Legal Division, (202—-898-3817),
Imcnulty@fdic.gov; Jennifer M. Jones,
Counsel, Legal Division, (202) 898—
6768, jennjones@fdic.gov.
SUPPLEMENTARY INFORMATION: On August
26, 2019, the FDIC issued a notice of
proposed rulemaking with request for
comments on proposed revisions to its
regulations relating to deposits that
apply to State savings associations. (See
84 FR 44558 (August 26, 2019).) The
FDIC is supplementing that notice of
proposed rulemaking with an updated
regulatory flexibility analysis to reflect
changes to the Small Business
Administration’s monetary-based size
standards, which were adjusted for
inflation as of August 19, 2019. (See 84
FR 34261 (July 18, 2019).)

Updated Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires that, in connection with a
notice of proposed rulemaking, an
agency prepare and make available for
public comment an initial regulatory
flexibility analysis that describes the
impact of the proposed rule on small
entities.! However, a regulatory
flexibility analysis is not required if the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities,
and publishes its certification and a
short explanatory statement in the
Federal Register, together with the rule.
The Small Business Administration
(SBA) has defined ‘‘small entities” to
include banking organizations with total
assets of less than or equal to $600
million.2 Generally, the FDIC considers
a significant effect to be a quantified

15 U.S.C. 601, et seq.

2The SBA defines a small banking organization
as having $600 million or less in assets, where “a
financial institution’s assets are determined by
averaging the assets reported on its four quarterly
financial statements for the preceding year.” See 13
CFR 121.201 (as amended by 84 FR 34261, effective
August 19, 2019). “SBA counts the receipts,
employees, or other measure of size of the concern
whose size is at issue and all of its domestic and
foreign affiliates.” See 13 CFR 121.103. Following
these regulations, the FDIC uses a covered entity’s
affiliated and acquired assets, averaged over the
preceding four quarters, to determine whether the
FDIC-supervised institution is ““small” for purposes
of the RFA.


https://www.fdic.gov/regulations/laws/federal/
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http://www.regulations.gov
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effect in excess of 5 percent of total
annual salaries and benefits per
institution, or 2.5 percent of total
noninterest expenses. The FDIC believes
that effects in excess of these thresholds
typically represent significant effects for
FDIC-supervised institutions. For the
reasons provided below, the FDIC
certifies that the proposed rule, if
adopted in final form, would not have

a significant economic impact on a
substantial number of small banking
organizations. Accordingly, a regulatory
flexibility analysis is not required.

As of March 31, 2019, the FDIC
supervised 3,465 insured depository
institutions, of which 2,705 are
considered small banking organizations
for purposes of the RFA. The proposed
rule primarily affects regulations that
govern State savings associations. There
are 36 State savings associations
considered to be small banking
organizations for purposes of the RFA.3

The proposed rule would remove
§§390.230 and 390.231, part 390,
subpart M, because these sections are
unnecessary, redundant of, or otherwise
duplicative of other statutes and
regulations, including safety and
soundness standards. Therefore,
rescinding subpart M would not have
any substantive effects on small FDIC-
supervised institutions.

Based on the information above, the
FDIC certifies that the proposed rule
would not have a significant economic
impact on a substantial number of small
entities. The FDIC invites comments on
all aspects of the supporting information
provided in this RFA section. In
particular, would this rule have any
significant effects on small entities that
the FDIC has not identified?

Federal Deposit Insurance Corporation.

Dated at Washington, DC, on September
26, 2019.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2019-21323 Filed 10-2-19; 8:45 am)]
BILLING CODE 6714-01-P

3Based on data from the March 31, 2019, Call
Report and Report of Assets and Liabilities of U.S.
Branches and Agencies of Foreign Banks.

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-105474-18]

RIN 1545-B059, 1545-BM69
Guidance on Passive Foreign
Investment Companies; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Proposed rule; notice of hearing.

SUMMARY: This document provides a
notice of public hearing on proposed
regulations under sections 1291, 1297,
and 1298 of the Internal Revenue Code
(“Code”) regarding the determination of
ownership in a passive foreign
investment company within the
meaning of section 1297(a) (“PFIC”) and
the treatment of certain income received
or accrued by a foreign corporation and
assets held by a foreign corporation for
purposes of section 1297.

DATES: The public hearing is being held
on Monday, December 9, 2019, at 10:00
a.m. The IRS must receive speakers’
outlines of the topics to be discussed at
the public hearing by Friday, November
22, 2019. If no outlines are received by
November 22, 2019, the public hearing
will be cancelled.

ADDRESSES: The public hearing is being
held in the IRS Auditorium, Internal
Revenue Service Building, 1111
Constitution Avenue NW, Washington,
DC 20224. Due to building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present a
valid photo identification to enter the
building. Send Submissions to
CC:PA:LPD:PR (REG-105474—18), Room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday to CC:PA:LPD:PR (REG-105474—
18), Couriers Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224 or sent
electronically via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG-105474—
18).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Josephine Firehock at (202) 317-4932
(for the PFIC Insurance Exception) or
Jorge M. Oben at (202) 317-6934 (for
general rules, including indirect
ownership and look-through rules);
concerning submissions of comments,
the hearing and/or to be placed on the
building access list to attend the

hearing, Regina Johnson at (202) 317-
6901 (not toll-free numbers),
fdms.database@irscounsel.treas.gov.

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
notice of proposed rulemaking (REG—
105474-18) that was published in the
Federal Register on Thursday, July 11,
2019 (84 FR 33120).

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
that submitted written comments by
September 9, 2019, must submit an
outline of the topics to be addressed and
the amount of time to be devoted to
each topic by Friday, November 22,
2019.

A period of 10 minutes is allotted to
each person for presenting oral
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of the
agenda will be made available, free of
charge, at the hearing or by contacting
the Publications and Regulations Branch
at (202) 317—6901(not a toll-free
number).

Because of access restrictions, the IRS
will not admit visitors beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
document.

Crystal Pemberton,

Senior Federal Liaison, Publications and
Regulations Branch, Legal Processing
Division, Associate Chief Counsel, (Procedure
and Administration).

[FR Doc. 2019-21476 Filed 10—-2-19; 8:45 am]|

BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2016-1067]
RIN 1625-AA00

Safety Zone; Hurricanes, Tropical
Storms and Other Disasters in South
Florida

AGENCY: Coast Guard, DHS.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: On June 5, 2017, the Coast
Guard published a notice of proposed
rulemaking (NPRM) to establish a
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temporary safety zone over certain
navigable waters within the Sector
Miami Captain of the Port (COTP) zone.
This safety zone would allow the Coast
Guard to restrict certain vessels from
entering or transiting through certain
navigable waters in the Miami River and
Ports of Miami, Everglades, Palm Beach
and Fort Pierce during periods of
reduced or restricted visibility due to
tropical storm force winds (39-73 mph/
34—63 knots), hurricanes and/or other
disasters. The Coast Guard proposes to
publish this supplemental notice of
proposed rulemaking (SNPRM) since
considerable time has passed from the
time when the initial NPRM was
published, and because minor
modifications have been made to the
proposed rule. This SNPRM requests
comments on the revised proposal.

DATES: Comments and related material
must be received by the Coast Guard on
or before November 4, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2016-1067 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking contact Mr. Omar Beceiro,
Sector Miami Waterways Management
Division, U.S. Coast Guard at (305) 535—
4317, or by email at Omar.Beceiro@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

A. Regulatory History and Information

The purpose of the proposed
regulation is to ensure the safety of life
on navigable waters of the United States
by restricting movement of certain
vessels in the event of severe weather
conditions or disasters, including
tropical storms and hurricanes. The
COTP has determined reduced or
restricted visibility and tropical storm
force winds, which may occur during
tropical storms, hurricanes and other
disasters, constitute a safety concern for
anyone within the proposed safety zone.

B. Discussion of Comments on NPRM
and Changes to the Proposed Rule

On May 10, 2017, the Coast Guard
published a NPRM titled ““Safety Zone;
Hurricanes and Other Disasters in South
Florida” (see 82 FR 21742). The purpose
of the proposed regulation was to ensure
the safety of life on navigable waters of
the United States within the Sector
Miami COTP zone by restricting
movement of certain vessels in the event
of severe weather conditions or
disasters, including tropical storms and
hurricanes. During the comment period,
the Coast Guard received two
comments, both in favor of the proposed
regulations. One comment; however,
also expressed several concerns. The
commenter expressed a concern that the
proposed rule did not clearly indicate
that the COTP has the discretion to
implement only those measures
necessary given the specific
circumstances of the emergency, rather
than all measures being required. In
addition, the commenter indicated the
proposed rule should clearly state the
application of restrictive measures
would be applied only to those areas
within the Sector Miami COTP zone
affected by the hazardous condition.
The commenter indicated that the
proposed rule should not restrict
operations in other areas of the COTP
zones which are minimally or not at all
affected. Finally, the commenter
suggested that language in the section
heading and text be modified to clearly
indicate the regulation would be
applicable when tropical storm-force
winds are expected. To address these
concerns, the Coast Guard made
changes to the title and text of the
proposed rule to include the use of
“tropical storm” when referencing
severe weather and clarified the COTP
may restrict vessel movement only in
ports affected by impending tropical
storm force winds.

III. Discussion of Proposed Rule

The COTP is proposing to establish a
temporary safety zone on certain
navigable waters within the Sector
Miami COTP zone in response to
disasters and/or specified severe
weather conditions (e.g. tropical storms
and hurricanes) that would restrict
movement of certain vessels when the
COTP sets specific Port Conditions. The
movement of certain vessel traffic
within navigable waters of the Miami
River and Ports of Miami, Everglades,
Palm Beach and Fort Pierce would be
affected by this rule. Vessel movement
restrictions would only apply to those
ports within the Sector Miami COTP
zone forecast to experience tropical

storm force winds within a specific
timeframe. The proposed rule would
give the COTP flexibility in controlling
and reconstituting vessel traffic during
periods of heavy weather and expedite
resumption of the Marine
Transportation System following
disasters and severe weather.

Port Conditions (WHISKEY, X-RAY,
YANKEE, and ZULU) are standardized
states of operation instituted by the
COTP and shared with all major ports,
facilities, and members of the Marine
Transportation System. The intermodal
and dynamic nature of the Marine
Transportation System requires all
parties to comply with safety and
security procedures when faced with
the challenges of tropical storms,
hurricanes and other disasters.

Notice of Port Conditions and their
requirements will be given via Marine
Safety Information Bulletins, online at
http://homeport.uscg.mil/miami,
Broadcast Notice to Mariners, and
Severe Weather Advisory Team
meetings.

The revised regulatory text we are
proposing appears at the end of this
document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
E