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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 103, 212, 213, 214, 245 and
248

[CIS No. 2637-19; DHS Docket No. USCIS—
2010-0012]

RIN 1615-AA22

Inadmissibility on Public Charge
Grounds; Correction

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Final rule; correction.

SUMMARY: The Department of Homeland
Security (DHS) is making corrections to
a final rule that appeared in the Federal
Register on August 14, 2019. That final
rule will amend DHS regulations by
prescribing how DHS will determine
whether an alien applying for admission
or adjustment of status is inadmissible
to the United States under the
Immigration and Nationality Act (INA
or the Act) because he or she is likely

at any time to become a public charge.
DATES: This correction is effective at 12
a.m. Eastern Time on October 15, 2019.
FOR FURTHER INFORMATION CONTACT:
Mark Phillips, Residence and
Naturalization Division Chief, Office of
Policy and Strategy, U.S. Citizenship
and Immigration Services, Department
of Homeland Security, 20 Massachusetts
NW, Washington, DC 20529-2140;
telephone 202-272-8377.

SUPPLEMENTARY INFORMATION:

I. Background

On August 14, 2019, DHS published
a final rule, Inadmissibility on Public
Charge Grounds (FR Doc. 19-17142).1
The final rule amends DHS regulations
by prescribing how DHS will determine
whether an alien applying for admission
or adjustment of status is inadmissible
to the United States under section
212(a)(4) of the Immigration and

184 FR 41292 (Aug. 14, 2019).

Nationality Act (INA or the Act), 8
U.S.C. 1182(a)(4), because he or she is
likely at any time to become a public
charge.

In the final rule, there were a number
of technical and typographical errors
that are identified and corrected by the
Correction of Errors section of this
correcting document. The provisions in
this correcting document are effective as
if they had been included in the final
rule document that appeared in the
August 14, 2019 Federal Register.
Accordingly, the corrections are
effective on October 15, 2019, at 12:00
a.m. Eastern Time. This document, and
the corrections included in this
document, do not change how DHS will
apply the final rule; i.e., DHS will apply
the corrected final rule only to
applications and petitions postmarked
(or, if applicable, submitted
electronically) on or after October 15,
2019. Applications and petitions
already pending with USCIS on October
15, 2019, (i.e., postmarked before
October 15, 2019) will not be subject to
the final rule.

II. Summary and Explanation of
Corrections

A. Summary

On page 41292 in the SUMMARY
section, in the last sentence of the first
partial paragraph at the top of the
second column, DHS erroneously
referred to “exemptions” when referring
to special rules applying to the receipt
of public benefits by certain
populations. DHS is making corrections
to that sentence through the Correction
of Errors section of this document by
replacing the word “exemptions” with
the word “exclusions,” when
referencing receipt of public benefits
that will not be considered for the
purposes of this rule. An exemption
refers to individuals who are not subject
to this rule, as set forth in 8 CFR 212.23,
while an exclusion, the correct
terminology for purposes of the subject
rulemaking, refers to benefits receipt
that will not be considered by DHS.

B. Preamble of the August 14, 2019
Final Rule

On page 41296 in the Summary of the
Proposed Rule, in the third column, in
the last paragraph, in the first line of the
last full sentence, DHS erroneously used
the word “exempt” instead of the word
“exclude” when indicating that receipt

of Medicaid benefits received by certain
children of U.S. citizens would not be
considered for purposes of a public
charge inadmissibility determination.
DHS is correcting this reference and
replacing the word “exempt” with the
word “exclude” in the Correction of
Errors section of this document.

On page 41297, in the third line at the
top of the first column, DHS erroneously
referred to the word “exempting” when
discussing a change in the final rule that
expands the exclusion from
consideration of receipt of Medicaid to
Medicaid received by aliens under the
age of 21 and pregnant women
(including women for 60 days after the
last day of pregnancy). In the Correction
of Errors section of this document, DHS
is correcting this error by revising this
sentence.

On page 41302 in Table 1-Summary of
Major Provisions and Economic Impacts
of the Final Rule, fourth row, third
column, DHS erroneously stated that the
“total annual direct costs of the final
rule will range from about $45.5 to
$131.2 million.” The statement was
inadvertently left in Table 1 even after
costs of the rule were updated
elsewhere in the final rule and the
Regulatory Impact Analysis to reflect
that DHS will not be requesting Form I—
944 from applicants for extension of
stay and change of status. DHS is
removing the incorrect cost range
statement through the Correction of
Errors section of this document.

On page 41314, DHS inadvertently
added footnote 83 the end of the last
sentence of the second paragraph in the
third column. For editorial consistency,
DHS is deleting this footnote through
the Correction of Errors section of this
document.

On page 41328, in the second column,
DHS inadvertently omitted the word
“it” from the first sentence in the third
paragraph. DHS is adding that word
through the Correction of Errors section
of this document.

On page 41334 at the top of the
second column, first line, the word
“the” was inadvertently excluded. DHS
is therefore correcting this omission by
adding the word “‘the.”

On page 41334 in the last sentence of
the first partial paragraph in the second
column in the comment response, DHS
inadvertently left in a word “may” in
addition to the word “will” when
describing the impact of the public
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charge rule on certain dependents who
are certified to receive or are receiving
public benefits under the authorization
of another person. This word is
superfluous and makes the sentence
grammatically incorrect. DHS is
correcting this error by deleting the
word “may.”

On page 41336 in the first column, in
the third sentence, DHS inadvertently
omitted words ““time the” after “valid T
nonimmigrant status at the,” making the
sentence incomplete. DHS is therefore
correcting this omission by adding the
words “time the.”

On pages 41336 through 41341, in the
heading for the third column that
appears at the top of Table 2 on each
page, DHS is correcting the title of the
heading to accurately reflect the form
numbers used to request change of
status. DHS inadvertently referred to
Form I-539 as “I-Form 539” in the
heading and is correcting that reference
to read “Form [-539.”

On page 41336, in the first row and
third column of Table 2, DHS
inadvertently omitted the word “Form”
before “1-539.” DHS is correcting this
omission by adding the word “Form.”

On page 41337, in the twelfth row and
second and third columns of Table 2,
DHS inadvertently omitted the word
“Form” before “1-539.”” DHS is
correcting this omission by adding the
word “Form.”

On page 41338, in the eleventh row
and third column of Table 2, DHS
inadvertently omitted the word “Form”
before “I-539.”” DHS is correcting this
omission by adding the word “Form.”

On page 41338, in the fifteenth row
and second column of Table 2, DHS
inadvertently omitted the word “Form”
before “I-539”” and a comma after “I-
539”. DHS is correcting these omissions
by adding the word “Form” before “I-
539" and ““,” after “I-539”.

On page 41340, in the tenth row and
third column of Table 2, DHS
inadvertently added the word “Files”
twice.

On page 41340, in the eleventh row
and third column of Table 2, DHS
inadvertently added the word “Files”
twice.

On page 41341, at the bottom of Table
2 after the “*”’, DHS made several
typographical errors. DHS is correcting
those errors and the sentence after the
“*” will read: “Includes questions on
Form I-129 and Form I-539 about
receipt of public benefits since the
nonimmigrant status was approved.
Whether the alien must file a Form I-
129 or a Form I-539 depends on the
status the alien is applying to change or
to extend. If more than one person is
applying using the Form I-539, the

Form I-539A, Supplemental
Information for Application to Extend/
Change Status, is submitted to provide
all of the requested information for each
additional applicant listed.”

On page 41342 at the bottom of Table
3 after the “*”, DHS made several
typographical errors by referring to the
proposed rule rather than the final rule
and by not including all the conditions
set forth in the final rule upon which a
public charge bond may be cancelled.
DHS is correcting these errors and the
sentence after the “*”” will read: “If an
alien is found inadmissible based on the
public charge ground, USCIS, at its
discretion, may permit the alien to post
a public charge bond (Form [-945). 8
CFR 213.1, as amended in the final rule,
describes the circumstances under
which a public charge bond may be
cancelled (Form I-356).”. DHS is
making the same corrections to similar
errors on page 41343 at the bottom of
Table 4 after the “*”’, on page 41344 at
the bottom of Table 5 after the “*”’, on
page 41345 at the bottom of Table 6 after
the “*”’, and on page 41346 at the
bottom of Table 7 after the “*”.

On page 41345 in Table 7
Applicability of INA 212(a)(4) to Other
Applicants Who Must Be Admissible, in
the fourth row, first and second
columns, DHS is correcting the language
regarding the availability of waivers
with respect to certain entrants (i.e.,
certain aged, blind, or disabled
individuals), and is reorganizing the
order in which the explanation appears
in the second column.

On page 41369, in the first paragraph
in the third column, DHS inadvertently
omitted the words “and non-cash
benefits” when generally describing the
public benefits included in the rule.
DHS is adding these words to correctly
characterize that non-cash benefits
included in this rule are those being
provided for food, nutrition, housing,
and healthcare. This correction is made
for consistency with a similar reference
on p. 41349 of the final rule.2 On pages
41380-41381, in the first sentence
starting in the last paragraph on p.
41380, DHS inadvertently omitted the
words “‘and non-cash benefits”” when
generally describing the public benefits
included in the rule. DHS is adding
these words to correctly characterize
that non-cash benefits included in this

2See e.g., p. 84 FR 41292, 41349 “Because of the
nature of the benefits that would be considered
under this rule—i.e., cash benefits for income
maintenance and non-cash benefits for basic living
needs such as food and nutrition, housing, and
healthcare, that account for significant public
expenditures on non-cash benefits—DHS believes
that receipt of such benefits for more than 12
months within any 36-month period is sufficient to
render a person a public charge.”

rule are those being provided for food,
nutrition, housing, and healthcare. This
correction is made for consistency with
a similar reference on p. 41349 of the
final rule.

On pages 41486—41488, DHS
included typographical errors in the
Table numbers. The Table that begins
on page 41486 and printed through page
41488 should read “Table 7 instead of
“Table 2.”” On page 41486, third
column, last full sentence prior to the
table, DHS needs to make corresponding
corrections to the text so that it
references ‘“Table 7” instead of “Table
2.” On page 41487, in Table 2—
Summary of Major Changes and
Economic Impacts of the Final Rule,
third row, third column, DHS
erroneously stated that the total annual
direct cost of the final rule will range
from about $45.5 to $131.2 million. The
statement was inadvertently left in
Table 2 even after costs of the rule were
updated elsewhere in the rule and the
Regulatory Impact Analysis to reflect
that DHS will not be requesting Form I—
944 from applicants for extension of
stay and change of status. DHS is
removing the incorrect cost range
statement through the Correction of
Errors section in this correction notice.

On page 41488, DHS is correcting and
renumbering “Table 8—0OMB A—4
Accounting Statement” to read “Table
9—OMB A—-4 Accounting Statement.”
DHS is also making corresponding
changes to the reference to “Table 8" on
page 41488 in the second column, last
full sentence so that the sentence refers
the reader to what will now be ‘“Table
9.”

On pages 41493, in the third column,
in the last full sentence, DHS is
renumbering the tables to correct a
typographical error earlier in the final
rule. As such, the last full sentence on
page 41493 should refer the reader to
“Table 10” instead of ““Table 9.”

On pages 41494-41497, “Table 9—
Summary of Forms” is being corrected
to read “Table 10—Summary of Forms.”

C. Regulatory Text of the August 14,
2019 Final Rule

On page 41501, in paragraph (b)(7) of
section 8 CFR 212.21, in the provisions
excluding public benefits receipt from
consideration, rather than referring to
spouses and children of individuals
serving in the U.S. Armed Forces, DHS
inadvertently referred to spouses and
children of aliens serving in the U.S.
Armed Forces. DHS thereby
inadvertently afforded the exclusion
only to spouses and children of aliens
serving in the U.S. Armed Forces but
not to spouses and children of all
individuals serving in the U.S. Armed
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Forces, including aliens, U.S. citizens,
and U.S. nationals serving in the U.S.
Armed Forces. DHS correctly discussed
the exclusion in broader terms, referring
to spouses and children of
“servicemembers’’ generally in the
preamble of the final rule, and to
spouses and children of “individuals”
in the Form 1-944, Declaration of Self
Sufficiency.3 Therefore, DHS has
revised and restructured paragraph
(b)(7) to correctly reflect the scope of the
exclusion and refer to spouses and
children of “individuals” enlisted in, or
serving in active duty or the Ready
Reserve component of, the U.S. Armed
Forces in this correction document.
DHS also made edits to explicitly
address the timing aspect of the
exclusion when a public benefit is
received by spouses and children of
servicemembers. Namely, the benefit
receipt would be excluded from
consideration if the individual whose
spouse or child received the benefit was
enlisted in, or served in active duty or
the Ready Reserve at the time of receipt
of the public benefit by his or her
spouse or child, or at the time of filing
or adjudication of the spouse’s or child’s
application for admission or adjustment
of status, or application or request for
extension of stay or change of status.
See 84 FR at 41297, 41372.

On page 41502, in the first column, in
line 2 of paragraph (d)(1)(iii), DHS
inadvertently omitted the word
“section” after “as defined in.” On the
same page, in the first column, DHS
inadvertently used the word
“children’s” in paragraph (d)(1)(iv),
between the words “percent of”” and
“financial support”, and omitted a
comma between the phrase “as
evidenced by a child support order or
agreement” and before the phrase “a
custody order or agreement.” Finally, on
the same page, in the second column,
line 1 of paragraph (d)(2)(vii), DHS
inadvertently used the word
“individual(s)” instead of the word

3 See. e.g., 84 FR 41292, 41372 (““As noted in the
NPRM, following consultation with DOD, DHS has
concluded that such an outcome (i.e., considering
public benefits received by servicemembers in the
public charge determination) may give rise to
concerns about servicemembers’ immigration status
or the immigration status of servicemembers’
spouses and children as defined in section 101(b)
of the Act, 8 U.S.C. 1101(b), which would reduce
troop readiness and interfere significantly with U.S.
Armed Forces recruitment efforts. This exclusion is
consistent with DHS’s longstanding policy of
ensuring support for our military personnel who
serve and sacrifice for our nation, and their
families, as well as supporting military readiness
and recruitment. Accordingly, DHS has excluded
the consideration of the receipt of all benefits listed
in 8 CFR 212.21(b) from the public charge
inadmissibility determination, when received by
active duty servicemembers, including those in the
Ready Reserve, and their spouses and children.”).

“individuals,” and “such individual’s
financial support or who is listed”
instead of “each individual’s financial
support, or who is listed”. DHS is
correcting these errors.

On page 41502, in the second column,
in paragraph (a) of section 8 CFR 212.22,
DHS inadvertently omitted the phrase
explaining the aggregation of public
benefits for purposes of the duration
threshold. This parenthetical was
included throughout the preamble, e.g.,
page 41295, 41300, 41329, 41331,
41397, 41454, and 41455. DHS is
therefore correcting this omission by
including the parenthetical language
“(such that, for instance, receipt of two
benefits in one month counts as two
months)” at the end of the first
sentence.

On page 41503, DHS inadvertently
made several typographical errors. In
the second column, at the end of
paragraph (b)(4)(i)(D), DHS
inadvertently added the word
“whether” after the word “and.” In the
second column, at the end of paragraph
(b)(4)(ii)(A)(2), DHS inadvertently added
a ““.” DHS is replacing it with a *“;”.
Finally, in the third column, at the end
of paragraph (b)(4)(ii)(F), DHS
inadvertently added a ““.””. DHS is
replacing it with a *“;”.

On page 41504, in the first column,
paragraph (b)(5)(ii)(C), in the third line,
DHS inadvertently added the word
“and” after the word “licenses;”. In the
first column, paragraph (b)(5)(ii)(D), at
the end of the third line of (D), DHS
inadvertently placed a ““.” instead of an
“; and”. In the first column, in line 5 of
paragraph (b)(6)(i), DHS inadvertently
added the word “‘for” before the word
“himself”. In the first column in
paragraph (b)(7), DHS inadvertently
designated paragraphs (ii)(A) through
(C) as paragraphs (i)(A) through (C).
DHS is correcting these errors.

On page 41504, in the second column,
in paragraph (c)(1)(ii) of 8 CFR 212.22,
DHS inadvertently omitted the phrase
explaining the aggregation of public
benefits for purposes of the duration
threshold. Therefore, DHS is correcting
this omission by including the
parenthetical language ““(such that, for
instance, receipt of two benefits in one
month counts as two months)” after the
word ‘““period” in paragraph
212.22(c)(1)(ii).

On page 41505, in the second column,
at the end of paragraph (a)(19)(ii), DHS
inadvertently placed a “.” instead of a
“;””. DHS is correcting this error.

On page 41506, in the first column, in
line 7 of paragraph (b), DHS omitted a
reference to paragraph “(c)(1)” after
212.22”. In the first column, in line 14
of paragraph (c), DHS inadvertently

added a ““,” between the words
“equivalent” and ““is”. Finally, in the
first column, in paragraph (d) of 8 CFR
213.1, DHS inadvertently included the
phrase “within any 364month period”
instead of “within any 36-month
period” after the clause ‘“‘for more than
12 months in the aggregate”’, and
included a ““,” instead of a )"’ after the
words “two months”. DHS is correcting
these errors.

On page 41507, in the first column, in
section 8 CFR 213.1(h)(2)(i), rather than
referring to spouses and children of
individuals serving in the U.S. Armed
Forces in the provisions pertaining to
the public benefits receipt exclusion,
DHS inadvertently referred to spouses
and children of aliens serving in the
U.S. Armed Forces. As noted above with
respect to corrections on page 41501,
this inadvertently rendered the public
benefits receipt exclusion applicable
only to spouses and children of aliens
serving in the U.S. Armed Forces, but
not to spouses and children of all
individuals serving in the U.S. Armed
Forces, including aliens, U.S. citizens,
and U.S. nationals serving in the U.S.
Armed Forces.# In this correction
document, consistent with the
aforementioned correction, DHS is
replacing the phrase “such an
individual’s spouse or child as defined
in section 101(b) of the Act” in the last
sentence of 8 CFR 213.1(h)(2)(i) with the
phrase “a spouse or child, as defined in
section 101(b) of the Act, of an
individual enlisted in the U.S. Armed
Forces under the authority of 10 U.S.C.
504(b)(1)(B) or 10 U.S.C. 504(b)(2), or of
an individual serving in active duty or
in the Ready Reserve component of the
U.S. Armed Forces.” DHS also made
other edits in paragraph (h)(2)(i) to more
appropriately address the timing aspect
of this exclusion and added an
additional sentence to clearly state that
benefits received after the alien, or
individual (in the case of a spouse or
child) who previously enlisted and/or
served in the U.S. Armed Forces,
separated from service would be
considered for purposes of a public
charge breach determination.

On page 41508, in columns two and
three, in paragraphs (a) and (c)(4) of 8

4In the bond breach provisions in the NPRM and
the Final Rule, DHS consistently excluded from
consideration for bond breach purposes those
public benefits that DHS proposed to exclude from
the public charge inadmissibility determination, as
outlined in 8 CFR 212.21(b). See, e.g., 84 FR 41292,
41455 (“In particular, public benefits that are
exempt from being considered, as outlined in 8 CFR
212.21(b), including while present in a status
exempt from public charge, do not count towards
the breach determination as explained in the
NPRM.”); see also, e.g., 83 FR 51114, 51225 (Oct.
10, 2018).
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CFR 248.1, DHS inadvertently omitted a
reference to ““or that section has been
waived,” and “or where the public
charge inadmissibility ground has been
waived” when describing when the
public benefit condition would not
apply in the context of change of status
petitions or applications. In contrast,
these references to the waiver were
included in section 8 CFR 214.1 when
addressing extensions of stay petitions
or applications.> DHS never intended to
treat extensions of stay and changes of
status differently in this regard, and had
described in both the notice of proposed
rulemaking and the final rule that the
public benefits condition applies unless
the alien is exempt from section
212(a)(4) of the Act, 8 U.S.C. 1182(a)(4),
or that section has been waived.
Therefore, DHS is adding this reference
to the waiver to both paragraph (a) and
paragraph (c)(4) of 8 CFR 248.1. DHS is
also correcting 8 CFR 248.1(c)(4) to
state, consistent with the preamble, that
the condition does not apply to change
of status of applications if either the
current or the future nonimmigrant
classification is exempt from public
charge. The final rule text was unclear
whether it applies to current or future
classification or both, although the
preamble did indicate it applied to
both.6

In addition to these corrections, DHS
is making a number of minor technical
and typographical corrections to the
regulatory text as listed in the
Correction of Errors section of this
document.

III. Explanation of New Technical
Amendment

When DHS amended section 8 CFR
248.1 by redesignating paragraphs (b)
through (e) as paragraphs (c) through (f),
and adding a new paragraph (b), DHS
did not make conforming technical
changes to paragraph (h)(20) of section

8 CFR 214.2, which cross references
paragraph (b) of section 8 CFR 248.1.
DHS is adding a technical amendment
through new amendatory language to
correct the cross reference in paragraph
(h)(20) of section 8 CFR 214.2 and refer
to 8 CFR 248.1(c) rather than 248.1(b).

IV. Administrative Procedure Act

Section 553(b) of the Administrative
Procedure Act (APA) generally requires
agencies to publish a notice of proposed
rulemaking in the Federal Register to
provide a period for public comment
before the provisions of a rule take
effect. 5 U.S.C. 553(b). In addition,
section 553(d) of the APA requires
agencies to delay the effective date of
final rules by a minimum of 30 days
after the date of their publication in the
Federal Register. 5 U.S.C. 553(d). Both
of these requirements can be waived if
an agency finds, for good cause, that the
notice and comment process and/or
delayed effective date is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice. 5 U.S.C. 553(b)(B), (d)(3).

DHS believes there is good cause for
publishing this correction document
without prior notice and opportunity for
public comment and with an effective
date of less than 30 days because DHS
finds that such procedures are
unnecessary. This document corrects
technical and typographic errors in the
preamble (including tables) and
regulatory text, but does not make
substantive changes to the policies that
were adopted in the final rule. This
document merely conforms erroneous
portions of the final rule to the agency’s
clearly expressed contemporaneous
intent. As a result, this correcting
document’s sole function is to ensure
that the information in the August 14,
2019 final rule accurately reflects the
policies adopted in that final rule, prior

to which DHS issued a notice of
proposed rulemaking and received
public comment. Therefore, DHS
believes that it has good cause to waive
the notice and comment and effective
date requirements of section 553 of the
APA.

V. Correction of Errors and Technical
Amendment

Accordingly, the final rule at 84 FR
41292 (FR Doc. 19-17142) is corrected
as follows:

A. Correction of Error in the Summary

1. On page 41292 in the SUMMARY
section, in first partial paragraph at the
top of the second column, revise the last
sentence to read: ‘“Aliens who might
qualify for these exclusions from
consideration of receipt of public
benefits should study the rule carefully
to understand how the exclusions
work.”

B. Correction of Errors in the Preamble

DHS is making the following
corrections in the Supplementary
Information section of the August 14,
2019 final rule.

1. On page 41296 in the third column,
in the last full paragraph, in the first
line, replace the word “exempt” with
the word “exclude” to read: ‘‘Lastly,
DHS proposed to exclude . . .”

2. On page 41297, in the third line at
the top of the first column, replace the
word “exempting” with the word
“excluding” to read: “* * * excluding
Medicaid receipt by aliens under the age
of 21 and pregnant women (including
women for 60 days after the last day of
pregnancy).”

3. On page 41302, Table 1—Summary
of Major Provisions and Economic
Impacts of the Final Rule, the fourth
row is corrected to read as follows:

Quantitative:

Amending 8 CFR 245. Adjust-
ment of status to that of per-
son admitted for lawful per-
manent residence.

To outline requirements that aliens submit a
declaration of self-sufficiency on the form
designated by DHS and any other evidence
requested by DHS in the public charge in-
admissibility determination.

Costs

e $25.8 million to applicants who must file Form 1-944;

e $0.69 million to applicants applying to adjust status using
Form 1-485 with an increased time burden;

e $0.34 million to public charge bond obligors for filing Form

1-945; and

e $823.50 to filers for filing Form 1-356.

e Total costs over a 10-year period will range from:
e $352.0 million for undiscounted costs;

e $300.1 million at a 3 percent discount rate; and

e $247.2 million at a 7 percent discount rate.

4. On page 41314, delete footnote 83

at the end of the last sentence of the

5 See proposed 8 CFR 214.1(a)(3)(iv) at 83 FR
51114, 51295, and see final 8 CFR 214.1(a)(3)(iv) at

84 FR 41292, 41507.

second paragraph in the third column,

6 See 84 FR 41292, 411329 (“If the nonimmigrant
status the individual seeks to extend or to which

the applicant seeks to change is statutorily exempt

and renumber footnotes 84 through 867,
as footnotes 83 through 866.

from the public charge ground of inadmissibility,
then the public benefits condition will not apply.”).



Federal Register/Vol. 84, No. 191/ Wednesday, October 2, 2019/Rules and Regulations

52361

5. On page 41328 in the second
column, add the word “it” between the
words ‘“that” and “does” and move “,”
from after the word ““so” to after the
word “rule” to read: “DHS notes that it
does have the authority to define public
charge as it has in this rule, and in doing
so decide which public benefits are
considered for the purposes of this
rule.”

6. On page 41334, at the top of the
second column, adding the word ‘“‘the”
to correct the first line to read: “be
subject to the public charge ground of
inadmissibility and which are exempt.”

7. On page 41334, in the second
column, in the last sentence of the first
partial paragraph in the second column
that continues the comment response,
correct the sentence to read: “DHS
acknowledges that those dependents
who are certified for or receiving public
benefits under the authorization of
another, such as the head of the
household or the guardian, may be
unaware of the receipt of public benefits
but will, once the rulemaking is
effective, be impacted by such receipt of
public benefits, if they are subject to the
public charge ground of
inadmissibility.”

8. On page 41336 in the first column,
correct the third sentence only (footnote
228 remains unchanged), to read: “For
the reasons stated above, DHS is
amending proposed 8 CFR 212.23(a)(17)
in this final rule to clarify that T
nonimmigrants seeking any immigration
benefit subject to section 212(a)(4) of the
Act, 8 U.S.C. 1182(a)(4)—except those
described in section 212(a)(4)(D) of the
Act, 8 U.S.C. 1182(a)(4)(D), who must
file an affidavit of support—are exempt
from the public charge ground of
inadmissibility, provided that the T
nonimmigrant seeking the immigration
benefit is in valid T nonimmigrant
status at the time the benefit request is
properly filed with USCIS, and at the
time the benefit request is adjudicated.”

9. On pages 41336 through 41341, in
the heading for the third column that
appears at the top of Table 2 on each

page, correct the title of the heading to
read: “Eligible to apply for change of
status (i.e., may file Form I-129 or Form
1-539)*".

10. On page 41336, in the first row
and third column of Table 2, correct the
omission of the word “Form” before “I—
539” by adding the word “Form” for the
entry to read: “Yes. Files Form 1-539, 8
CFR 248.1(a).”

11. On page 41337, in the twelfth row
and second and third columns of Table
2, correct the omission of the word
“Form” before “I-539” by adding the
word “Form” for the entry to read: “Yes.
Files Form I-539, 8 CFR 248.1(a).”

12. On page 41338, in the eleventh
row and third column of Table 2, correct
the omission of the word “Form” before
“I-539” by adding the word “Form” for
the entry to read: “Yes, subject to
receiving a waiver of the foreign
residence requirement, if necessary,
Files Form 1-539.”

13. On page 41338, in the fifteenth
row and second column of Table 2,
correct the omission of the word
“Form” before “I-539”’ by adding the
word “Form” and a ““,” after “I-539”,
for the entry to read: “Yes. Files I-539,
8 CFR 214.1(c)(1) and (2).”

14. On page 41340, in the tenth row
and third column of Table 2, correct a
typographical error to delete the second
“Files”, to read: “Yes. Files Form I-
539.”

15. On page 41340, in the eleventh
row and third column of Table 2, correct
a typographical error to delete the
second “Files”, to read: “Yes. Files
Form [-539.”

16. On page 41341, at the bottom of
Table 2 after the “*”°, correct the
sentence to read: “Includes questions on
Form I-129 and Form I-539 about
receipt of public benefits since the
nonimmigrant status was approved.
Whether the alien must file a Form I-
129 or a Form [-539 depends on the
status the alien is applying to change or
to extend. If more than one person is
applying using the Form I-539, the
Form I-539A, Supplemental

Information for Application to Extend/
Change Status, is submitted to provide
all of the requested information for each
additional applicant listed.”

17. On page 41342 at the bottom of
Table 3 after the “*”’, correct the two
sentences that follow to read: “If an
alien is found inadmissible based on the
public charge ground, USCIS, at its
discretion, may permit the alien to post
a public charge bond (Form 1-945). 8
CFR 213.1, as amended in the final rule,
describes the circumstances under
which a public charge bond may be
cancelled (Form I-356).”

18. On page 41343 at the bottom of
Table 4 after the “*”’, correct the two
sentences that follow to read: “If an
alien is found inadmissible based on the
public charge ground, USCIS, at its
discretion, may permit the alien to post
a public charge bond (Form 1-945). 8
CFR 213.1, as amended in the final rule,
describes the circumstances under
which a public charge bond may be
cancelled (Form I-356).”

19. On page 41344 at the bottom of
Table 5 after the “*”’, correct the two
sentences that follow to read: “If an
alien is found inadmissible based on the
public charge ground, USCIS, at its
discretion, may permit the alien to post
a public charge bond (Form 1-945). 8
CFR 213.1, as amended in the final rule,
describes the circumstances under
which a public charge bond may be
cancelled (Form I-356).”

20. On page 41345 at the bottom of
Table 6 after the “*”’, correct the two
sentences that follow to read: “If an
alien is found inadmissible based on the
public charge ground, USCIS, at its
discretion, may permit the alien to post
a public charge bond (Form 1-945). 8
CFR 213.1, as amended in the final rule,
describes the circumstances under
which a public charge bond may be
cancelled (Form I-356).”

21. On page 41345, Table 7
Applicability of INA 212(a)(4) to Other
Applicants Who Must Be Admissible,
correct the fourth row to read:

W-16 Entered without inspection
before 1/1/82.

W-26 Entered as nonimmigrant
and overstayed visa before 1/1/
82. Certain Entrants before Janu-
ary 1, 1982.

Yes. INA 212(a)(4), INA 245A(b)(1)(C)(i) and (a)(4)(a)). Special Rule
for determination of public charge—See INA 245A(d)(2)(B)(iii). Cer-
tain aged, blind or disabled individuals as defined in 1614(a)(1) of
the Social Security Act, 42 U.S.C. 1382c(a)(1), may apply for a
waiver of inadmissibility due to public charge. INA 245A(d)(2)(B)(ii).

Exempt, by statute as they are not
listed in INA 212(a)(4) as a cat-
egory that requires a Form |-
864.

22. On page 41346 at the bottom of
Table 7 after the “*”’, correct the two
sentences that follow to read: “If an
alien is found inadmissible based on the
public charge ground, USCIS, at its
discretion, may permit the alien to post

a public charge bond (Form [-945). 8
CFR 213.1, as amended in the final, rule
describes the circumstances under
which a public charge bond may be
cancelled (Form I-356).”

23. On page 41369 in the third
column, correct the third sentence of the
first paragraph to read: “Because of the
nature of the public benefits that would
be considered under this rule—which
are generally means-tested and provide
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cash for income maintenance, and non-
cash benefits for basic living needs such
as food, nutrition, housing, and
healthcare—DHS believes that receipt of
such benefits may render a person with
limited means to provide for his or her
own basic living needs, and who
receives public benefits, not self-
sufficient because of his or her reliance
on such public benefits.”

24. On pages 41380-41381, starting in
the last paragraph on p. 41380, correct
the last sentence to read: “Because of
the nature of the public benefits that

would be considered under this rule—
which are generally means-tested and
provide cash for income maintenance,
and non-cash benefits for basic living
needs such as food, nutrition, housing,
and healthcare—DHS believes that
receipt of such benefits is an important
factor to consider, in the totality of the
circumstances, when making a public
charge determination.”

25. On page 41486, third column,
correct the last full sentence so that it
references ‘“Table 7” instead of “Table
2” so that the sentence reads ‘“Table 7

provides a more detailed summary of
the final provisions and their impacts.”

26. On pages 41486—41488, correct a
typographical error so that the Table
title that currently reads “Table 2—
Summary of Major Changes and
Economic Impacts of the Final Rule” so
that the Table reads “Table 7—
Summary of Major Provisions and
Economic Impacts of the Final Rule.”

27. On page 41487, correct the third
row of the table to read:

Amending 8 CFR 245. Adjust-
ment of status to that of per-
son admitted for lawful per-

To outline requirements that aliens submit a
declaration of self-sufficiency on the form
designated by DHS and any other evidence

Quantitative:
Costs
e $25.8 million to applicants who must file Form 1-944;

manent residence.

requested by DHS in the public charge in-
admissibility determination.

e $0.69 million to applicants applying to adjust status using
Form 1-485 with an increased time burden;

e $0.34 million to public charge bond obligors for filing Form
|-945; and

e $823.50 to filers for filing Form 1-356.

o Total costs over a 10-year period will range from:

e $352.0 million for undiscounted costs;

e $300.1 million at a 3 percent discount rate; and

e $247.2 million at a 7 percent discount rate.

28. On page 41488 in the second
column, last partial sentence before the
footnote reference, change the Table
number so that the sentence reads: “In
addition to the impacts summarized
above and as required by OMB Circular
A-4, Table 9 presents the prepared
accounting statement showing the costs
associated with this final regulation.”

29. On page 41488, DHS is correcting
and renumbering “Table 8—OMB A—4
Accounting Statement” to read ‘“Table
9—OMB A—4 Accounting Statement.”

30. On page 41493, third column, last
full sentence, correct the Table number
referenced in the sentence to read:
“Table 10 below is a listing of all forms
impacted by this rule.”

31. On pages 4149441497, “Table
9—Summary of Forms” is being
corrected to read ‘“Table 10—Summary
of Forms.”

C. Correction of Errors in the Regulatory
Text

DHS is making the following
corrections in the List of Subjects and
Regulatory Amendments section of the
August 14, 2019, final rule.

§212.21 [Corrected]

m 1. On page 41501—

m a. In the second column, at the end of
paragraph (b)(4), remove the word
“and” after the semicolon;

m b. In the second column, at the end of
paragraph (b)(5)(iii), add the word
“and” after the semicolon;

m c. In the second column, at the end of
paragraph (b)(5)(iv), remove the period
and add in its place a semicolon;

m d. In the second and third column,
correct paragraph (b)(7) to read:

““(7) Public benefits, as defined in
paragraphs (b)(1) through (b)(6) of this
section, do not include any public
benefits received by—

(i) An alien who at the time of receipt
of the public benefit, or at the time of
filing or adjudication of the application
for admission or adjustment of status, or
application or request for extension of
stay or change of status is—

(A) Enlisted in the U.S. Armed Forces
under the authority of 10 U.S.C.
504(b)(1)(B) or 10 U.S.C. 504(b)(2), or

(B) Serving in active duty or in the
Ready Reserve component of the U.S.
Armed Forces, or

(ii) The spouse or child, as defined in
section 101(b) of the Act, of an
individual who at the time of receipt of
the public benefit by such spouse or
child, or at the time of filing or
adjudication of the spouse’s or child’s
application for admission or adjustment
of status, or application or request for
extension of stay or change of status,
had been:

(A) Enlisted in the U.S. Armed Forces
under the authority of 10 U.S.C.
504(b)(1)(B) or 10 U.S.C. 504(b)(2), or

(B) Serving in active duty or in the
Ready Reserve component of the U.S.
Armed Forces.”

m e. In the third column, in lines 4-5 of
paragraph (b)(8), add the words
“paragraph (b) of” after “‘as defined in”’;
m f. In the third column, in lines 1-2 of
paragraph (b)(9) introductory text, add
the words ““paragraph (b) of” after ““as
defined in”’;

m 2. On page 41502—
m a. In the first column, in line 2 of
paragraph (d)(1)(iii)—add the word
“section’ after “as defined in”’;
m b. In the first column, correct
paragraph (d)(1)(iv) to read as follows:
“(iv) The alien’s other children, as
defined in section 101(b)(1) of the Act,
not physically residing with the alien,
for whom the alien provides or is
required to provide at least 50 percent
of financial support, as evidenced by a
child support order or agreement, a
custody order or agreement, or any other
order or agreement specifying the
amount of financial support to be
provided by the alien;”
m c. In the second column, in line 1 of
paragraph (d)(2)(vii), remove the word
“individual(s)” and add in its place the
word “individuals’’;
m d. In the second column, in line 1 of
paragraph (d)(2)(vii), remove ‘“‘such
individual’s financial support or who is
listed”” with “each individual’s financial
support, or who is listed”.

§212.22 [Corrected]

m 3. On page 41502—

m a. In the second column, at the end of
the first sentence in paragraph (a), add
the phrase “(such that, for instance,
receipt of two benefits in one month
counts as two months)” after the phrase
“for more than 12 months in the
aggregate within any 36-month period”.
m 4. On page 41503—

m a. In the second column, at the end of
paragraph (b)(4)(i)(D), remove the word
“whether”’;
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m b. In the second column, at the end of
paragraph (b)(4)(ii)(A)(2), remove the
semicolon and add a period in its place;
m c. In the third column, at the end of
paragraph (b)(4)(ii)(F)), remove the
semicolon and add a period in its place.
m 5. On page 41504—

m a. In the first column, at the end of
paragraph (b)(5)(ii)(C), remove the word
“and”’;

m b. In the first column, at the end of
paragraph (b)(5)(ii)(D), remove the
period and add ““; and” in its place;

m c. In the first column, in line 5 of
paragraph (b)(6)(i), remove the word
“for” before the word “himself”’;

m d. In the first column, redesignate
paragraphs (b)(7)(A)(1) through (3) as
paragraphs (b)(7)(ii)(A) through (ii)(C);
m e. In the second column, in line 6 of
paragraph (c)(1)(ii), add the phrase
“(such that, for instance, receipt of two
benefits in one month counts as two
months)” after the phrase “for more
than 12 months in the aggregate within
any 36-month period”.

§212.23 [Corrected]

m 6. On page 41505, in the second
column, at the end of paragraph
(a)(19)(ii), remove the period and add a
semicolon in its place.

§213.1 [Corrected]

m 7. On page 41506—

m a. In the first column, in line 7 of
paragraph (b), add a reference ““(c)(1)”
after €“212.22”;

m b. In the first column, in line 14 of
paragraph (c), remove the comma
between the words “equivalent” and
“is”%;

m c. In the first column, in the second
sentence of paragraph (d), correct
““364month” to read “36-month”’;
remove the comma after the word
“months”’; and correct the next to the
last sentence in paragraph (d) to read:
“An alien on whose behalf a public
charge bond has been submitted may
not receive any public benefits, as
defined in 8 CFR 212.21(b), for more
than 12 months in the aggregate within
any 36-month period (such that, for
instance, receipt of two benefits in one
month counts as two months) after the
alien’s adjustment of status to that of a
lawful permanent resident, until the
bond is cancelled in accordance with
paragraph (g) of this section.”.

m 8. On page 41507, in the first column
in paragraph (h)(2)(i), “DHS will not
consider any public benefits, as defined
in 8 CFR 212.21(b) received by a spouse
or child, as defined in section 101(b) of
the Act, of an individual who, at the
time of receipt of the public benefit(s)
by his or her spouse or child, or at the
time of filing a request to cancel the

bond by his or her spouse or child, or
the cancellation determination, or the
breach determination, is enlisted in the
U.S. Armed Forces under the authority
of 10 U.S.C. 504(b)(1)(B) or 10 U.S.C.
504(b)(2), serving in active duty or in
the Ready Reserve component of the
U.S. Armed Forces.” is corrected to read
“DHS will not consider any public
benefits, as defined in 8 CFR 212.21(b)
received by a spouse or child, as defined
in section 101(b) of the Act, of an
individual who, at the time of receipt of
the public benefit(s) by his or her
spouse or child, or at the time of filing

a request to cancel the bond by his or
her spouse or child, or the cancellation
determination, or the breach
determination, is enlisted in the U.S.
Armed Forces under the authority of 10
U.S.C. 504(b)(1)(B) or 10 U.S.C.
504(b)(2), or of an individual serving in
active duty or in the Ready Reserve
component of the U.S. Armed Forces.”
m 9. On page 41507 in the third column
before the heading for part 245, add an
instruction 11a to read as follows:

§214.2 [Amended]

m 11a.In § 214.2, amend paragraph
(h)(20) by removing “8 CFR 248.1(b)”
and adding in its place “8 CFR 248.1(c)”
at the end of the paragraph.

§248.1 [Corrected]

m 10. On page 41508
m a. In the second column, in the second
sentence of paragraph (a) add the phrase
““or that section has been waived” after
the words “‘section 212(a)(4) of the Act”;
m b. In the third column, in paragraph
(c)(4) revise the last sentence to read:
“This provision does not apply where
the nonimmigrant classification from
which the alien seeks to change or to
which the alien seeks to change is
exempt from section 212(a)(4) of the
Act, or where that section has been
waived.”

Kevin K. McAleenan,

Acting Secretary of Homeland Security.
[FR Doc. 201921561 Filed 10-1-19; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF DEFENSE

Department of the Army

32 CFR Part 637
[Docket ID: USA-2018-HQ-0023]
RIN 0702-ABO01

Military Police Investigation

AGENCY: Department of the Army, DoD.
ACTION: Final rule.

SUMMARY: This final rule removes DoD’s
regulation concerning the management
of the misdemeanor criminal
investigation program by Department of
the Army personnel. This part conveys
internal Army policy and procedures,
and is unnecessary.

DATES: This rule is effective on October
2,2019.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Pearce at 703—695-8499.
SUPPLEMENTARY INFORMATION: It has been
determined that publication of this CFR
part removal for public comment is
impracticable, unnecessary, and
contrary to public interest since it is
based on removing DoD internal
policies and procedures that are
publicly available on the Department’s
website.

DoD internal guidance will continue
to be published in Army Regulation
190-30, “Military Police Investigation,”
available at https://armypubs.army.mil/
ProductMaps/PubForm/AR.aspx.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, E.O. 13771, “Reducing
Regulation and Controlling Regulatory
Costs” does not apply.

List of Subjects in 32 CFR Part 637
Crime, Investigations, Law

enforcement, Law enforcement officers,
Military law, Search warrants.

PART 637—[REMOVED]

m Accordingly, by the authority of 5
U.S.C. 301, 32 CFR part 637 is removed.

Brenda S. Bowen,

Army Federal Register Liaison Officer.
[FR Doc. 2019-21183 Filed 10-1-19; 8:45 am]
BILLING CODE 5001-03-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts 2 and 7
[Docket No. PTO-T-2017-0004]
RIN 0651-AD15

Changes to the Trademark Rules of
Practice To Mandate Electronic Filing

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Final rule, delay of effective
date.

SUMMARY: On July 31, 2019, the United
States Patent and Trademark Office
published in the Federal Register a final
rule amending the Rules of Practice in
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Trademark Cases and the Rules of
Practice in Filings Pursuant to the
Protocol Relating to the Madrid
Agreement Concerning the International
Registration of Marks. That final rule
had an effective date of October 5, 2019.
This action changes the effective date to
December 21, 2019.

DATES: The effective date of the final
rule published on July 31, 2019 (84 FR
37081) is delayed from October 5, 2019
to December 21, 2019.

FOR FURTHER INFORMATION CONTACT:
Catherine Cain, Office of the Deputy
Commissioner for Trademark
Examination Policy, TMFRNotices@
uspto.gov, (571) 272—-8946.
SUPPLEMENTARY INFORMATION: The
United States Patent and Trademark
Office (USPTO) published in the
Federal Register (84 FR 37081, July 31,
2019) a final rule amending the Rules of
Practice in Trademark Cases and the
Rules of Practice in Filings Pursuant to
the Protocol Relating to the Madrid
Agreement Concerning the International
Registration of Marks to mandate
electronic filing of trademark
applications and all submissions
associated with trademark applications
and registrations, and to require the
designation of an email address for
receiving USPTO correspondence, with
limited exceptions.

The effective date of the rule is being
delayed to allow the USPTO additional
time to prepare internally for
implementation of the requirements
associated with the mandate that
applicants and registrants electronically
file their trademark applications and all
submissions associated with trademark
applications and registrations, and that
they designate an email address for
receiving USPTO correspondence. This
final rule would also provide the public
an opportunity to more fully
comprehend the nature of, and prepare
to comply with, the new requirements
before they are effective.

Rulemaking Requirements

Administrative Procedure Act: This
final rule revises the effective date of a
final rule published on July 31, 2019
implementing procedures requiring the
electronic filing of Trademark
applications, and is a rule of agency
practice and procedure, and/or
interpretive rules pursuant to 5 U.S.C.
553(b)(A). See JEM Broad. Co. v. F.C.C.,
22 F.3d 32. (D.C. Cir. 1994) (“[T]he
‘critical feature’ of the procedural
exception [in 5 U.S.C. 553(b)(A)] ‘is that
it covers agency actions that do not
themselves alter the rights or interests of
parties, although [they] may alter the
manner in which the parties present

themselves or their viewpoints to the
agency.”” (quoting Batterton v.
Marshall, 648 F.2d 694, 707 (D.C. Cir.
1980))); see also Bachow Commc’ns Inc.
v. F.C.C., 237 F.3d 683, 690 (D.C. Cir.
2001) (rules governing an application
process are procedural under the
Administrative Procedure Act); Inova
Alexandria Hosp. v. Shalala, 244 F.3d
342, 350 (4th Cir. 2001) (rules for
handling appeals were procedural
where they did not change the
substantive standard for reviewing
claims). Accordingly, prior notice and
opportunity for public comment are not
required pursuant to 5 U.S.C. 553(b) or

(c) (or any other law). See Cooper Techs.

Co. v. Dudas, 536 F.3d 1330, 1336-37
(Fed. Cir. 2008) (stating that 5 U.S.C.
553, and thus 35 U.S.C. 2(b)(2)(B), does
not require notice and comment
rulemaking for “interpretative rules,
general statements of policy, or rules of
agency organization, procedure, or
practice” (quoting 5 U.S.C. 553(b)(A)).

Moreover, the Director of the USPTO,
pursuant to authority at 5 U.S.C.
553(b)(B), finds good cause to adopt the
change in this final rule without prior
notice and an opportunity for public
comment, as such procedures would be
impracticable and contrary to the public
interest. Immediate implementation of
the delay in effective date is in the
public interest, because it would allow
the USPTO additional time to prepare
internally for implementation of the
requirements associated with the July
31, 2019 final rule. This final rule
would also provide the public an
opportunity to more fully comprehend
the nature of, and prepare to comply
with, the new requirements before they
are effective. Delay of this final rule to
provide prior notice and comment
procedures is impracticable, because it
would allow the July 31, 2019 rule to go
into effect before the agency is ready to
implement the new requirements.
Therefore, the Director finds there is
good cause to waive notice and
comment procedures for this rule.

Finally, the change in this final rule
may be made immediately effective,
because this is not a substantive rule
under 35 U.S.C. 553(d). Moreover,
pursuant to 5 U.S.C. 553(d)(1), the
Director finds good cause to allow this
final rule to be made immediately
effective because it would allow the
USPTO additional time to prepare
internally for implementation of the
requirements associated with the July
31, 2019 final rule.

Dated: September 24, 2019.
Andrei Iancu,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2019-21178 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R01-OAR-2019-0382; FRL—10000—
18-Region 1]

Air Plan Approval; Rhode Island;
Prevention of Significant Deterioration;
PM10, PM2_5 and NOX

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of Rhode Island.
This revision establishes the regulation
of fine particulate matter (that is,
particles with an aerodynamic diameter
less than or equal to a nominal 2.5
micrometers, generally referred to as
“PM>s"), PM,o (particles with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers), and
nitrogen oxides (NOx) within the
context of Rhode Island’s Prevention of
Significant Deterioration (PSD)
permitting program. The EPA is also
approving other minor changes to
Rhode Island’s PSD permitting program.
In addition, EPA is converting several
conditionally approved infrastructure
SIP elements to fully approved elements
for the 2008 ozone, 2008 lead, 2010
nitrogen dioxide, and 1997 and 2006
PM; s National Ambient Air Quality
Standards (NAAQS). These actions are
being taken in accordance with the
Clean Air Act.

DATES: This rule is effective on
November 1, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR-
2019-0382. All documents in the docket
are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at https://


https://www.regulations.gov
https://www.regulations.gov
mailto:TMFRNotices@uspto.gov
mailto:TMFRNotices@uspto.gov
https://www.regulations.gov

Federal Register/Vol. 84, No. 191/ Wednesday, October 2, 2019/Rules and Regulations

52365

www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. The
EPA requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Donald Dahl, Air Permits, Toxics, and
Indoor Programs Branch, EPA Region 1
Regional Office, 5 Post Office Square—
Suite 100, mail code 05-2, Boston, MA
02109-3912, tel. (617) 918—-1657, email:
dahl.donald@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background and Purpose

II. Final Action

III. Incorporation by Reference

IV. Statutory and Executive Order Reviews

I. Background and Purpose

On July 24, 2019 (84 FR 35582), EPA
published a Notice of Proposed
Rulemaking (NPRM) for the State of
Rhode Island. The NPRM proposed
approval of revisions to Rhode Island’s
PSD permit program regulations and
also proposed to convert from
conditional approval to full approval
several infrastructure SIPs. The formal
SIP revision was submitted to the EPA
by the Rhode Island Department of
Environmental Management (RI DEM)
on March 26, 2018. On February 6,
2019, RI DEM submitted to the EPA a
letter clarifying its intent to only
incorporate certain elements of its
March 2018 submittal for inclusion into
the Rhode Island SIP.

The State of Rhode Island’s PSD
permitting program is established in
Title 250—Rhode Island Department of
Environmental Management, Chapter
120—Air Resources, Subchapter 05—
Air Pollution Control, Part 9—Air
Pollution Control Permits (Part 9).
Revisions to the PSD program were last
approved into the Rhode Island SIP on
October 24, 2013 (78 FR 63383). Rhode
Island has authority to issue and enforce
PSD permits under its SIP-approved
PSD program.

The March 2018 RI DEM SIP
submittal, and February 2019
clarification letter, were submitted to
address PM, s and PMo in the State’s
PSD permitting regulations, to
specifically address NOx as a precursor
to ozone formation, and to make other

minor changes to Rhode Island’s PSD
permitting program. This submittal also
sought to satisfy the conditions of an
April 20, 2016 conditional approval (81
FR 23175) for the 2008 ozone, 2008
lead, 2010 nitrogen dioxide, and 1997
and 2006 PM, s NAAQS infrastructure
SIPs (I-SIPs). The conditions of the
April 20, 2016 conditional approval
related to the aspects of the PSD
program pertaining to NOx as a
precursor to ozone formation and
changes made to 40 CFR part 51.166 in
the EPA’s October 20, 2010 rulemaking
(75 FR 64864) concerning emissions of
PM 5.

In the EPA’s April 20, 2016
conditional approval, we cite a February
18, 2016 letter in which RI DEM
commits to making the necessary
changes to address the deficiencies in
the Rhode Island SIP. R DEM’s March
2018 SIP submittal and February 2019
clarification letter satisfy the State’s
earlier commitment.

The NPRM includes the rationale for
our full approval and the EPA will not
restate its rationale in this action. No
public comments were received on the
NPRM.

II. Final Action

The EPA is approving several
revisions to Rhode Island’s PSD SIP and
converting several previously
conditionally approved I-SIPs to full
approval.

Since the EPA’s last approval on
October 24, 2013 of amendments to RI
DEM’s Part 9, the State has undertaken
a new codification system that results in
different citations between the current
state regulations and the Rhode Island
SIP. Due to the State’s new codification
system, there are instances where the
state regulation being approved into the
SIP at this time does not mesh precisely
within the existing codification
structure of the Rhode Island SIP. As a
matter of substantive legal requirements,
however, the regulations approved into
the Rhode Island SIP, including those
we are approving today, are harmonious
and clear.

We describe below exactly how each
definition and provision within Part 9
that we are approving will be
incorporated into Rhode Island’s SIP. A
discussion of how the amendments to
the SIP align with existing provisions in
EPA’s PSD regulations at 40 CFR part
51.166 is contained in the NPRM and
will not be repeated here. The EPA is
approving the following specific
revisions into the Rhode Island SIP.

1. The definition of ‘“‘Baseline
concentration” in Section 9.5.C.2.,
replaces Section 9.5.1(b) in the currently
approved Rhode Island SIP.

2. The definition of “Increment” in
Section 9.5.C.3., replaces Section
9.5.1(d) in the currently approved
Rhode Island SIP.

3. The definition of “Major Source
Baseline Date” in Section 9.5.C.4.,
replaces Section 9.5.1(e) in the currently
approved Rhode Island SIP.

4. The definition of “Major Stationary
Source” in Section 9.5.C.6., replaces
Section 9.5.1(g) in the currently
approved Rhode Island SIP.

5. The definition of “Minor Source
Baseline Date” in Section 9.5.C.5.,
replaces Section 9.5.1(f) in the currently
approved Rhode Island SIP.

6. The definition of “Regulated NSR
Pollutant” in Section 9.5.A.36., replaces
Section 9.1.36 in the currently approved
Rhode Island SIP.

7. The definition ““Subiject to
Regulation” in Section 9.5.A.41.,
replaces Section 9.1.41 in the currently
approved Rhode Island SIP.

8. The regulation regarding the
amount of available increment a source
can consume in Section 9.9.2 replaces
Section 9.5.3.(a) in the currently
approved Rhode Island SIP.

Although the State’s amendment
removes the limits on the amount of
available increment that can be
consumed, the amendment does not
allow a source to consume more
increment than is available. See
Subchapter 05, Part 9, Section
9.9.1.A.2.a(2) of Rhode Island’s Air
Resources Regulations.

9. Section 9.9.2.A.5.e(3), which
prohibits emissions from temporary
sources of sulfur dioxide, nitrogen
oxides, and particulate matter from
being excluded from increment
consumption if the temporary emissions
would impact a Class I area, replaces
Section 9.5.3(c)(5)c in the currently
approved Rhode Island SIP.

10. The table in Section 9.9.4.A. that
contains PM, 5 thresholds which, if
exceeded, would require a new major
stationary source or a source making a
major modification to comply with
nonattainment new source review
requirements, replaces the table at
Section 5.5 in the currently approved
Rhode Island SIP.

With these changes to Rhode Island’s
PSD regulations, the EPA has found that
Rhode Island’s infrastructure SIPs for
the 2008 ozone, 2008 lead, 2010
nitrogen dioxide, and 1997 and 2006
PM, s NAAQS fully meet the PSD
program requirements.

IIL. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR


https://www.regulations.gov
mailto:dahl.donald@epa.gov

52366

Federal Register/Vol. 84, No. 191/ Wednesday, October 2, 2019/Rules and Regulations

51.5, the EPA is finalizing the
incorporation by reference of the RI
DEM'’s regulations described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
generally available through https://
www.regulations.gov and at the EPA
Region 1 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.?

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

162 FR 27968 (May 22, 1997).

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 2,
2019. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: September 19, 2019.
Dennis Deziel,
Regional Administrator, EPA Region 1.

Part 52 of chapter [, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart 00O—Rhode Island

m 2. Section 52.2070 is amended:
m a. In the table in paragraph (c) by
revising the entry for “Air Pollution
Control Regulation 9”; and
m b. In the table in paragraph (e) by
revising the entries for “Infrastructure
SIP for the 2008 Ozone NAAQS”,
“Infrastructure SIP for the 2008 lead
NAAQS”, “Infrastructure SIP for the
2010 NO, NAAQS”, “Infrastructure SIP
for the 1997 PM, s NAAQS”, and
“Infrastructure SIP for the 2006 PM, s
NAAQS”.

The revision reads as follow:

§52.2070 Identification of plan.

* * * * *

(C)* L
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EPA-APPROVED RHODE ISLAND REGULATIONS
o - : State effective :
State citation Title/subject date EPA approval date Explanations
Air Pollution Control Part  Air pollution control per- 4/5/2018 10/2/2019 [Insert Fed-  Amend definitions in Section 9.5: “Baseline
9. mits. eral Register cita- concentration”; “Increment”; “Major Source
tion]. Baseline Date”; “Major Stationary Source”;
“Minor Source Baseline Date”; “Regulated
NSR Pollutant”; “Subject to Regulation”
Replace Section 9.5.3.(a) with new language
codified as Section 9.9.2.
Replace Section 9.5.3(c)(5)c with new language
codified as Section 9.9.2.A.5.e(3).
Replace the table at Section 5.5 with a new
table codified as Section 9.9.4.A.
* * * * * (e] * * %

RHODE ISLAND NON REGULATORY

State submittal
date/effective
date

Name of non regulatory

Applicable geographic
SIP provision

or nonattainment area EPA approved date

Explanations

* * * * *

Infrastructure SIP for the Statewide ..................... Submitted 01/  4/20/2016, 81 FR
2008 ozone NAAQS. 02/2013 and 23178.
3/26/2018
Infrastructure SIP for the Statewide ..................... Submitted 10/  4/20/2016, 81 FR
2008 lead NAAQS. 26/2011 and 23178.
3/26/2018
Infrastructure SIP for the Statewide ..................... Submitted 1/2/ 4/20/2016, 81 FR
2010 NO> NAAQS. 2013 and 3/ 23178.
26/2018
Infrastructure SIP for the Statewide ..................... Submitted 9/ 4/20/2016, 81 FR
1997 PM2s NAAQS. 10/2008 and 23178.
3/26/2018
Infrastructure SIP for the Statewide ..................... Submitted 11/ 4/20/2016, 81 FR

2006 PM2s NAAQS. 6/2009 and 3/

26/2018

23178.

* *

Conditional approval for certain aspects related
to PSD in 2016 is fully approved in 2019. 10/
2/2019 [Insert FEDERAL REGISTER citation].

Infrastructure SIP approved except for element
(H) which was disapproved. See 52.2077.

Conditional approval for certain aspects related
to PSD in 2016 is fully approved in 2019. 10/
2/2019 [Insert FEDERAL REGISTER citation].

Infrastructure SIP approved except for element
(H) which was disapproved. See 52.2077.

Conditional approval for certain aspects related
to PSD in 2016 is fully approved in 2019. 10/
2/2019 FEDERAL REGISTER citation].

Infrastructure SIP approved except for element
(H) which was disapproved. See 52.2077.

Conditional approval for certain aspects related
to PSD in 2016 is fully approved in 2019. 10/
2/2019 [Insert FEDERAL REGISTER citation].

Infrastructure SIP approved except for element
(H) which was disapproved. See 52.2077.

Conditional approval for certain aspects related
to PSD in 2016 is fully approved in 2019. 10/
2/2019 [Insert FEDERAL REGISTER citation].

Infrastructure SIP approved except for element
(H) which was disapproved. See 52.2077.

§52.2077 [Amended]

m 3. Section 52.2077 is amended by
removing and reserving paragraph (a).
[FR Doc. 2019-20870 Filed 10-1-19; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2017-0469; FRL—10000—
04-Region 8]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Utah; Revisions to the Utah Division of
Administrative Rules, R307-300
Series; Area Source Rule for
Attainment of Fine Particulate Matter
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing approval of
rule revisions submitted by the State of
Utah on May 9, 2013, and August 25,
2017, to Utah’s R307-309 fugitive dust
control rule. This action is being taken
under section 110 of the Clean Air Act
(CAA or Act).

DATES: This final rule is effective on
November 1, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R08-0OAR-2017-0469. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through http://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.
FOR FURTHER INFORMATION CONTACT:
Crystal Ostigaard, Air and Radiation
Division, Environmental Protection
Agency (EPA), Region 8, Mailcode
8ARD-QP, 1595 Wynkoop Street,
Denver, Colorado 80202—-1129, (303)
312—6602, ostigaard.crystal@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On September 14, 2017 (82 FR 43205),
the EPA proposed to approve revisions
to Utah administrative rule R307-309
(fugitive dust control rule) submitted on
May 9, 2013, and August 25, 2017, and
proposed to approve Utah’s December
16, 2014 submittal determining that
R307-309 provides for the
implementation of reasonably available

control measure (RACM) in Utah’s fine
particulate matter (PM, s) Moderate area
state implementation plan (SIP). Before
finalizing this action, however, the EPA
determined that the Salt Lake City
(signed on September 16, 2019), Provo
(84 FR 14267), and Logan (83 FR 52983)
PM, s nonattainment areas attained the
PM, s NAAQS. These clean data
determinations suspend Utah’s
obligation to submit certain
nonattainment area planning
requirements, including RACM; thus,
we are not finalizing action on Utah’s
December 16, 2014 submittal at this
time. Nonetheless, the rule revisions to
R307-309 submitted on May 9, 2013,
and August 25, 2017, are approved into
the SIP on the basis that R307-309,
“Nonattainment and Maintenance Areas
for PM; and PM, s: Fugitive Emissions
and Fugitive Dust,” strengthens the
existing Utah SIP.

II. Response to Comments

Our September 14, 2017 (82 FR
43205), proposed rulemaking provided a
30-day public comment period. The
EPA received a total of three public
comments on the proposed action. The
first comment was anonymous, the
second comment was from a named
individual, and the third comment was
from Western Resource Advocates. Our
Response to Comments document in the
docket for this action contains a
summary of the comments and the
EPA’s responses. The full text of the
public comments, as well as all other
documents relevant to this action, are
available in the docket (EPA-R08—OAR-
2017-0469).

III. Final Action

No comments were submitted that
changed our assessment that the
submitted rule revisions comply with
the relevant CAA requirements. For the
reasons stated in our proposed rule,
final rule, and the Response to
Comments document (EPA-R08—OAR-
2017-0469), the EPA is finalizing
approval of the revisions submitted by
Utah on May 9, 2013, and August 25,
2017, pursuant to section 110 of the
CAA, as the rule revisions will
strengthen the Utah SIP by providing
additional PM reductions. The EPA is
not taking final action on Utah’s
December 16, 2014 submission that
R307-309 constitutes RACM at this
time.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR

51.5, the EPA is finalizing the
incorporation by reference of Utah
Division of Administrative Rules
described in the amendments set forth
to 40 CFR part 52 below. The EPA has
made, and will continue to make, these
materials generally available through
www.regulations.gov and at the EPA
Region 8 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

Therefore, these materials have been
approved by the EPA for inclusion in
the SIP, have been incorporated by
reference by the EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of the EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.?

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely

162 FR 27968 (May 22, 1997).
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affect small governments, described in
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
In addition, the SIP is not approved to
apply on any Indian reservation land or
in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 2,
2019. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organization compounds.

Dated: September 20, 2019.
Gregory Sopkin,
Regional Administrator, Region 8.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart TT—Utah

m 2.In §52.2320(c), the table is

amended by adding the centered
heading “R307-309. Nonattainment and
Maintenance Areas for PM;o and PM, s:
Fugitive Emissions and Fugitive Dust”
and entry “R307-309” in numerical
order to read as follows:

. . . 2.2320 | ificati f plan.
governments or preempt tribal law as challenged later in proceedings to 35 3* 0 (:entl |i:at|on*o plan
specified by Executive Order 13175 (65  enforce its requirements. (See section
FR 67249, November 9, 2000). 307(b)(2).) (c)* * =

State
Rule No. Rule title effective Final rule citation, date Comments
date
R307-309. Nonattainment and Maintenance Areas for PM1o and PM. s: Fugitive Emissions and Fugitive Dust
R307-309 ......... Nonattainment and Maintenance Areas for 8/4/2017 [Insert Federal Register citation], 10/2/2019.
PMio and PM.s: Fugitive Emissions and
Fugitive Dust.
* * * * *

[FR Doc. 2019-20932 Filed 10-1-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2018-0763; FRL-9999-81]

Sodium Lauryl Sulfate; Exemption
From the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a

tolerance for residues of the fungicide
and miticide sodium lauryl sulfate in or
on all food commodities when used in
accordance with label directions and
good agricultural practices. Central
Coast Garden Products submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA),
requesting an exemption from the
requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of sodium lauryl sulfate
under FFDCA.
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DATES: This regulation is effective
October 2, 2019. Objections and
requests for hearings must be received
on or before December 2, 2019 and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0763, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Robert McNally, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
BPPDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Publishing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-

idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2017-0763 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
December 2, 2019. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2018-0763, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Background

In the Federal Register of March 18,
2019 (84 FR 9737) (FRL-9989-71), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
tolerance petition (PP 8F8688) by
Central Coast Garden Products, 1354
Dayton St., Unit N, Salinas, CA 93901.

The petition requested that 40 CFR part
180 be amended by establishing an
exemption from the requirement of a
tolerance for residues of Sodium Lauryl
Sulfate (SLS) (CAS No. 151-21-3) in or
on all raw agricultural commodities.
That document referenced a summary of
the petition prepared by the petitioner,
Central Coast Garden Products, which is
available in the docket via http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

II1. Final Rule

A. EPA’s Safety Determination

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Pursuant to
FFDCA section 408(c)(2)(B), in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in FFDCA section
408(b)(2)(C) and (D), which require EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance or tolerance
exemption, and to “‘ensure that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . . .” Additionally,
FFDCA section 408(b)(2)(D) requires
that EPA consider “available
information concerning the cumulative
effects of [a particular pesticide’s] . . .
residues and other substances that have
a common mechanism of toxicity.”

EPA evaluated the available toxicity
and exposure data on sodium lauryl
sulfate and considered its validity,
completeness, and reliability, as well as
the relationship of this information to
human risk. EPA also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

Sodium lauryl sulfate (also called
sodium dodecyl sulfate) is an
amphiphilic anionic surfactant that is
widely used in cleaning products,
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cosmetics, personal care products,
foods, pesticide products, lubricants
and paints.

As a pesticide, the chemical is exempt
from the requirements of Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA) as a minimum risk active
ingredient under the specifications in 40
CFR 152.25(f). As an inert ingredient in
pesticide products, SLS is approved for
nonfood and food uses without
limitation as a surfactant for pre- and
post-harvest uses (40 CFR 180.910) and
as a surfactant applied to animals (40
CFR 180.930). For antimicrobial
pesticide products, SLS is approved for
use in food-contact sanitizing solutions
with an end-use concentration limit of
350 ppm (40 CFR 180.940(a), (b), and
(c)). Currently, there is one federally-
registered product where SLS is an
active ingredient, an antiviral tissue,
which was registered in 2009.

The Food and Drug Administration
(FDA) has approved its use as a direct
and indirect food additive (with
limitations) under 21 CFR 172.210,
172.822,175.105, 175.300, 175.320,
176.170, 176.180, 176.210, 177.1200,
177.1210, 177.1630, 177.2600, 177.2800
178.1010 and 179.45. These uses
include emulsifier, whipping aid,
coating and wetting agent. The chemical
is also considered to be a Generally
Recognized as Safe (GRAS) substance
(21 CFR 172.822 (with limitations);
Flavor and Extract Manufacturers
Association (FEMA) # 4437).

Overall, SLS is considered to be of
low toxicity. Based on the available
information and the fact that humans
have been exposed to SLS for decades
in food and nonfood products, the
chemical is considered to have a history
of safe use. The target organ is the liver,
but no adverse effects were seen at or
below 430 milligram/kilogram/day (mg/
kg/day). There is no evidence of
increased susceptibility in the
developmental and reproductive
toxicity studies. Moreover, no
neurotoxicity, genotoxicity, or
carcinogenicity have been observed in
the available database, which includes
the following studies: Acute toxicity,
repeat dose (gavage and dietary)
toxicity, developmental toxicity,
reproductive toxicity, genotoxicity and
carcinogenicity.

With regard to potential dietary
exposure to SLS, the Agency expects
that upon approval of this exemption,
SLS may be used in any number of
pesticide products, as it is listed as an
active ingredient that can be used in
minimum risk pesticide products
without regulation under FIFRA (except
as directed in 40 CFR 152.25(f)).
Moreover, as noted above, SLS has been

found safe for use as an inert ingredient
in pesticide products and has been
approved by FDA for use as a food
additive. The Agency anticipates
contributions to dietary exposures (food
and drinking water) to be negligible due
to the physical and chemical properties
of SLS, which degrades rapidly in the
environment and is highly soluble in
water. Furthermore, any minimal
residues that might be consumed are
expected to be readily metabolized.

Due to the low toxicity of SLS, long
history of safe use, and expected
minimal dietary exposure, the Agency
did not identify any points of departure
for a quantitative assessment of SLS.

As part of its risk assessment for SLS,
the Agency has further considered the
potential risks of residential exposures,
aggregate exposures, and cumulative
risk. Based on SLS’s low toxicity,
anticipated negligible dietary exposure
and history of safe use in consumer
products, no risks of concern have been
identified relative to residential (non-
occupational) pesticidal uses or any
aggregate of exposures to products
containing SLS. Similarly, no risks of
concern were identified for cumulative
exposures to SLS since no common
mechanism of toxicity was identified for
either SLS or its metabolites.

Therefore, based on the lack of
toxicity and expected low exposures,
EPA has determined that there is a
reasonable certainty that no harm will
result to the U.S. population, including
infants and children, from aggregate
exposure to SLS. The data upon which
EPA relied to make its safety
determination, as well as other relevant
information, including the Agency’s
dietary risk assessment, is available in
the docket for this action as described
under ADDRESSES.

Based on its safety determination,
EPA is establishing an exemption from
the requirement of a tolerance for
residues of the fungicide and miticide
sodium lauryl sulfate in or on all food
commodities when used on accordance
with label directions and good
agricultural practices.

B. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes due to lack of
concern for exposures, which supports
the establishment of an exemption for
residues of sodium lauryl sulfate.

IV. Statutory and Executive Order
Reviews

This action establishes an exemption
from the requirement of a tolerance
under FFDCA section 408(d) in
response to a petition submitted to EPA.
The Office of Management and Budget

(OMB) has exempted these types of
actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it a regulatory
action under Executive Order 13771,
entitled “Reducing Regulations and
Controlling Regulatory Costs” (82 FR
9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance exemption in this action,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes. As a result,
this action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
EPA has determined that this action will
not have a substantial direct effect on
States or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, EPA has determined that
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000), do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).
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This action does not involve any
technical standards that would require
EPA’s consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

V. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 17, 2019.

Richard Keigwin,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.1372 to subpart D to read
as follows:

§180.1372 Sodium lauryl sulfate;
exemption from the requirement of a
tolerance.

Residues of the fungicide and
miticide sodium lauryl sulfate (CAS No.
151-21-3) in or on all food commodities
are exempt from the requirement of a
tolerance, when used in accordance
with label directions and good
agricultural practices.

[FR Doc. 2019-21121 Filed 10-1-19; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

[Docket No. 190926-0046]

RIN 0648—-BH25

Subsistence Taking of Northern Fur
Seals on the Pribilof Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is modifying the
subsistence use regulations for the
Eastern Pacific stock of northern fur
seals (Callorhinus ursinus) in response
to a petition from the Aleut Community
of St. Paul Island, Tribal Government
(ACSPI). This rule simplifies the
regulations and authorizes Pribilovians
who reside on St. Paul Island, Alaska,
to kill for subsistence uses each year up
to 2,000 male fur seals less than seven
years old (defined as juvenile males),
including young of the year (also called
pups). This rule authorizes up to 20
mortalities of female fur seals per year
(and any female mortality will be
included in the 2,000 fur seals
authorized for subsistence use per year).
This rule allows the taking of fur seals
on St. Paul Island over two subsistence
use seasons annually: One season from
January 1 through May 31 using
firearms to hunt, and the second season
from June 23 through December 31
without using firearms for the harvest.
In addition, the rule authorizes
Pribilovians who reside on St. George
Island, Alaska, to kill each year up to
500 male fur seals during harvests for
subsistence use, including authorization
of up to three female mortalities each
year (and any female mortality will be
included in the 500 fur seals authorized
for subsistence use per year). Finally,
the rule streamlines and simplifies the
regulations by eliminating several
duplicative and unnecessary regulations
governing Pribilovians on St. Paul and
St. George Islands.

DATES: Effective on September 27, 2019.

ADDRESSES: A 2005 Final Environmental
Impact Statement for Setting Annual
Subsistence Harvest of Northern Fur
Seals on the Pribilof Islands (EIS), 2014
Final Supplemental EIS (SEIS) for
Management of Subsistence Harvest of
Northern Fur Seals on St. George Island,
the 2019 Supplementary Information
Report to the 2014 Final SEIS for
Management of Subsistence Harvest of
Northern Fur Seals on St. George Island,
and 2019 Final SEIS for Management of
Subsistence Harvest of Northern Fur
Seals on St. Paul Island are available on
the internet at the following address
under the NEPA Analyses tab https://
www.fisheries.noaa.gov/alaska/marine-
mammal-protection/northern-fur-seal-
subsistence-harvest-estimates-and-
reports.

Electronic copies of the Regulatory
Impact Review (RIR) prepared for this
action are available at https://
www.fisheries.noaa.gov/alaska/marine-

mammal-protection/northern-fur-seal-
subsistence-harvest-estimates-and-
reports.

A list of all the references cited in this
final rule may be found on https://
www.fisheries.noaa.gov/alaska/marine-
mammal-protection/northern-fur-seal-
subsistence-harvest-estimates-and-
reports.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this final rule
may be submitted to NMFS at the above
ADDRESSES and by email to OIRA_
Submission@omb.eop.gov, or fax to
(202) 395-5806.

FOR FURTHER INFORMATION CONTACT:
Michael Williams, NMFS Alaska
Region, 907-271-5117,
michael.williams@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

NMEF'S published a proposed rule on
August 14, 2018 (83 FR 40192) to
modify the subsistence harvest
regulations for northern fur seals on the
Pribilof Islands based on the petition
from the ACSPI (77 FR 41168; July 12,
2012). The rule streamlines and
simplifies the regulations by eliminating
several duplicative and unnecessary
regulations governing Pribilovians on
St. Paul and St. George Islands (Islands).
The rule simplifies the regulations and
authorizes Pribilovians who reside on
St. Paul Island to kill for subsistence
uses each year up to 2,000 male fur seals
less than 7 years old, including pups
during two seasons. The rule defines the
first season from January 1 through May
31 and authorizes the use firearms to
take juvenile fur seals during this first
season. The rule defines the second
season from June 23 through December
31 and authorizes the harvest of juvenile
fur seals without the use of firearms.
This rule authorizes up to 20 mortalities
of female fur seals per year (of the 2,000
fur seals authorized for subsistence use
per year) on St. Paul Island. In addition,
the rule simplifies the regulations and
authorizes Pribilovians who reside on
St. George Island to kill up to 500 male
fur seals during harvests for subsistence
use, including authorization of up to
three female mortalities each year.
These annual levels of authorized
subsistence use of fur seals are
consistent with levels that NMFS has
authorized under previous regulations
since the early 1990s, as discussed
further below. Finally, the rule
streamlines and simplifies the
regulations by eliminating several
duplicative and unnecessary provisions


mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov
mailto:michael.williams@noaa.gov
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports
https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports

Federal Register/Vol. 84, No. 191/ Wednesday, October 2, 2019/Rules and Regulations

52373

governing Pribilovians on St. Paul and
St. George Islands.

St. Paul Island and St. George Island
are remote islands located in the Bering
Sea populated by Alaska Native
residents who rely upon marine
mammals as a major food source and
cornerstone of their culture. The taking
of North Pacific fur seals (northern fur
seals) is prohibited by the Fur Seal Act
(FSA, 16 U.S.C. 1151-1175) unless
expressly authorized by the Secretary of
Commerce through regulation. Pursuant
to the FSA, it is unlawful, except as
provided in the FSA or by regulation of
the Secretary of Commerce, for any
person or vessel subject to the
jurisdiction of the United States to
engage in the taking of fur seals in the
North Pacific Ocean or on lands or
waters under the jurisdiction of the
United States (16 U.S.C. 1152). Section
105(a) of the FSA authorizes the
promulgation of regulations with
respect to the taking of fur seals on the
Pribilof Islands as the Secretary of
Commerce deems necessary and
appropriate for the conservation,
management, and protection of the fur
seal population (16 U.S.C. 1155(a)).
Existing regulations issued under the
FSA authorize Pribilovians to take fur
seals on the Pribilof Islands if such
taking is for subsistence uses and not
accomplished in a wasteful manner (50
CFR 216.71).

For both Islands, the number of fur
seals authorized to be harvested
annually was established every year
from 1985-1994. The regulations were
revised on July 12, 1994 (59 FR 35471)
to authorize an annual harvest range to
last for three-year periods, in
accordance with 50 CFR 216.72(b),
based on an estimate of the number of
fur seals expected to satisfy the
Pribilovians’ subsistence requirements.
The history of regulatory revisions can
be found in the 2019 SEIS (NMFS 2019)
for the management of the subsistence
harvest of northern fur seals on St. Paul
Island, Alaska (the 2019 St. Paul SEIS),
and in the 2014 SEIS for management of
subsistence harvest of northern fur seals
on St. George Island, Alaska (the 2014
St. George SEIS) (see ADDRESSES).

Northern fur seals were killed for
their skins for at least 200 years during
commercial operations on the Pribilof
Islands (Scheffer et al., 1984, and NMFS
2007). Northern fur seal population
trends are most closely related to the
number of females because a single
territorial adult male inseminates
multiple reproductive females. Thus,
the number of males in the population
is much less important to the stability
of the population. This understanding of
population dynamics provided the basis

for the commercial harvest levels
established under the FSA (Scheffer et
al., 1984). Gentry (1998) and NMFS
(2007) summarized the extensive
research on the direct and indirect
effects of the commercial harvest on fur
seal behavior and the population. NMFS
has examined the abundance and trend
of the population compared to the
number of sub-adult male fur seals
killed and the number of fur seals likely
harassed during the historical
commercial harvest and later
subsistence harvests. The harvest
management and intensity of harvest
changed drastically during the
transition from commercial harvest to
subsistence use on the Pribilof Islands.
Seals were harvested commercially five
days a week during the month of July
from all haulout areas. The abrupt
reduction from commercial harvest
levels to subsistence harvest levels in
the 1980s did not result in a
corresponding change in the estimates
of the number of pups born on the
Pribilof Islands. NMFS did not observe
a statistically significant change in the
estimate of pup production until after
1994 on St. Paul Island. Thus, for both
St. Paul and St. George Islands, when
the harvest of sub-adult males was
reduced by over 90 percent, there was
no change in the trend of number of
pups born, regardless of whether the
underlying population trend was
declining (as on St. George Island from
1973-1982) or stable (as on St. Paul
Island from 1985-1994).

Therefore, NMFS concluded in the
2014 St. George SEIS and the 2019 St.
Paul SEIS that subsistence harvest
mortality of sub-adult male fur seals has
not contributed to a detectable change
in the population trends since the
implementation of the subsistence use
regulations (51 FR 24828; July 9, 1986).
NMFS assumes that some level of
harassment occurs during the
subsistence take of fur seals. NMFS
analyzed the impact of harassment on
non-harvested seals and concluded in
the 2014 St. George SEIS and the 2019
St. Paul SEIS that harassment associated
with subsistence take would have short-
term energetic effects on those seals, but
no detectable population consequences.
Further, NMFS (2014, 2019), Fowler et
al. (2009), Towell and Williams (2016),
and Towell (2019) analyzed the direct
mortality and harassment associated
with authorizing the Pribilovians on St.
Paul to take male pups and males less
than 7 years old for subsistence use up
to the levels authorized in this final
rule. NMFS (2014), Fowler (2009), and
Towell and Williams (2016) analyzed
direct mortality and harassment

associated with authorizing Pribilovians
on St. George to take sub-adult male and
male young of the year for subsistence
use up to levels authorized in the 2014
final rule (79 FR 65327; November 14,
2014). Towell (2019) modeled the
population composition after 25 years of
annual mortality of up to 2,000 six year
old males on St. Paul Island compared
to similar mortality of up to 2,000 male
pups prior to weaning. Based on our
understanding of fur seal ecology and
modeling the response of the population
to subsistence mortality of pups, these
analyses conclude that the mortality of
male pups results in fewer population
consequences than a similar harvest of
males older than two years because
pups have a high level of natural
mortality after weaning.

NMEFS, therefore, does not expect a
detectable change in population trends
from future subsistence harvests
authorized under this rule of up to 500
sub-adult male fur seals 124.5 cm or less
in length (i.e., sub-adult) annually on St.
George (of which up to three may be
female fur seals and of which up to 150
may be male young of the year seals
authorized for harvest in 50 CFR
216.72(d)(6)—(d)(10)). This continues the
currently authorized methods and level
of subsistence use on St. George Island.
NMEFS also does not expect a detectable
change in population trends from future
subsistence use authorized under this
rule of up to 2,000 juvenile fur seals
annually on St. Paul (of which any
number may be pups, but of the 2,000
authorized for subsistence use only up
to 20 may be female fur seals). This
continues the currently authorized level
of subsistence use on St. Paul Island,
but with methods and seasons modified
by this final rule, as explained further
below.

For St. George Island, the regulations
will continue to use the term “sub-
adult” to refer to those fur seals
authorized for subsistence use in the
sub-adult season from June 23 through
August 8 annually (50 CFR
216.72(d)(1)—(5)) and will continue to
use the term “young of the year” to refer
to those fur seals authorized for
subsistence use in the male young of the
year season from September 16 through
November 30 annually (50 CFR
216.72(d)(6)—(10)). For St. Paul, this
final rule authorizes in 50 CFR 216.72(e)
take by hunt and harvest of juvenile
male fur seals, and defines juvenile as
non-breeding male fur seals less than
seven years old (i.e., including pups,
which also are called young of the year).
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Petition for Rulemaking To Change
Management on St. Paul Island

The process to change subsistence use
management of northern fur seals on St.
Paul Island began on February 16, 2007,
with the receipt of Tribal Resolution
2007-09 from ACSPI. In that resolution,
ACSPI requested NMFS immediately
start the process to impose a
moratorium on the regulations at 50
CFR 216, Subpart F or revise the
regulations. On May 7, 2007, NMFS
determined that an immediate
moratorium was not warranted and that
the Marine Mammal Protection Act
(MMPA) co-management process
described in an agreement between
NMFS and ACSPI was the best means to
determine what regulatory changes were
needed to allow the community to meet
its subsistence needs while continuing
to promote the conservation of northern
fur seals on St. Paul Island consistent
with the MMPA and FSA.

On October 21, 2009, ACSPI
submitted resolution 2009-57 with
supporting information to NMFS as a
basis to modify the regulations
governing the subsistence use of
northern fur seals on St. Paul Island.
NMFS evaluated the resolution and
worked with ACSPI over the next two
years to clarify details of the request and
supporting documents. Based on those
clarifications, NMFS determined that
there was adequate information to
publish a notice of receipt of petition for
rulemaking and opportunity for public
comment under the Administrative
Procedure Act (77 FR 41168; July 12,
2012). ACSPI subsequently approved
resolution 2015-04, amending
resolution 2009-57, to assist NMFS to
respond to comments received on the
petition. NMFS then published a Notice
of Intent to prepare an SEIS to evaluate
alternatives to managing the subsistence
use of northern fur seals on St. Paul
Island (80 FR 44057; July 24, 2015), and
completed a draft SEIS for public
comment (82 FR 4336; January 13,
2017), as well as a proposed rule (83 FR
40192; August 14, 2018).

The 2019 St. Paul SEIS (NMFS 2019)
analyzes the effects of the status quo,
the petitioned alternative, preferred
alternative, and other alternative
subsistence use management regimes.
NMFS concluded in the SEIS that the
preferred alternative including
subsistence use of up to 2,000 juvenile
northern fur seals, of which up to 20
may be females killed during the
subsistence use seasons, would have a
minor effect on the population of about
424,531 fur seals residing seasonally on
St. Paul Island. ACSPI petitioned NMFS
to define the seals that may be taken for

subsistence uses as “juvenile’” male fur
seals. A “juvenile” would be defined as
a seal less than seven years old,
inclusive of pups. This rule does not
designate pups as a separate sub-
category of juveniles, and ACSPI seeks
flexibility to harvest any male seals less
than seven years old. ACSPI also
petitioned NMFS to remove a restriction
on the length of seal that may be taken
for subsistence use. These changes
streamline and simplify the regulations
because those distinctions were
unnecessary from a conservation
perspective (per the analysis in the 2019
St. Paul SEIS—NMFS 2019; and the
proposed rule—83 FR 40192).

ACSPI petitioned NMFS to revise the
subsistence use regulations, suggesting
that four regulatory provisions were
necessary to improve management of
the subsistence use of northern fur seals
on St. Paul Island: (1) Subsistence use
of up to 2,000 juvenile male fur seals
annually; (2) hunting of juvenile male
fur seals from January 1 to May 31
annually using firearms; (3) harvesting
of juvenile male fur seals from June 23
to December 31 annually without the
use of firearms; and (4) co-management
of subsistence use by ACSPI and NMFS
under the co-management agreement.
Subsequent discussions with ACSPI
clarified that their request was to revise
the co-management agreement signed in
2000 and to establish in a revised
agreement a process to cooperatively
manage and restrict subsistence use,
such as location and frequency of
harvesting and hunting, without
additional regulatory provisions.

NMEFS entered into a co-management
agreement with the ACSPI in 2000
under Section 119 of the MMPA (16
U.S.C. 1388). The co-management
agreement (available at https://
www.fisheries.noaa.gov/alaska/marine-
mammal-protection/co-management-
marine-mammals-alaska) established a
Co-management Council with equal
membership between NMFS and ACSPI
to work cooperatively in the
conservation and management of fur
seals and Steller sea lions on St. Paul
Island. The co-management agreement
includes a guiding principle “that
provides for full participation by the
Unangan of St. Paul, through the
[ACSPI], in decisions affecting the
management of marine mammals used
for subsistence purposes,” including the
management of subsistence use of
northern fur seals.

NMFS and ACSPI revised and aligned
the co-management agreement for
consistency with this final rule, while
maintaining the guiding principles set
out in the original agreement. The
revised co-management agreement

recognizes shared responsibilities in the
conservation and cooperative
management of fur seals, as well as
Steller sea lions and harbor seals, and
allows the co-management process to
address monitoring and reporting of the
subsistence seasons and the details of
management of subsistence use.
Specifically, the Co-management
Council will use an adaptive
management framework to make non-
regulatory in-season adjustments to
management decisions such as the
locations, timing, and methods of
subsistence use, within the regulatory
parameters allowed by this rule. This
also includes, but is not limited to,
monitoring and management of
mortality of female fur seals and seals
struck and lost during the hunting
season. The Co-management Council
will use environmental, community,
and subsistence use data and
information to make in-season decisions
regarding how the harvest is prosecuted,
ensuring adherence to the regulatory
seasons and the regulatory limit on the
subsistence use of up to 2,000 juvenile
fur seals, of which up to 20 may be
female fur seals killed during the
subsistence use seasons.

Changes to Management on St. George
Island

In 2006, the Traditional Council of St.
George Island, Tribal Government
(Traditional Council) petitioned NMFS
to change the subsistence use
management of northern fur seals on St.
George. NMFS worked with the
Traditional Council to clarify the
petitioned changes and authorize the
annual harvest of up to 150 male young
of the year seals during a second season
from September 16 through November
30 within the limits already established
every three years under 50 CFR
216.72(b). The action included changes
to the authorized subsistence use
locations on St. George applicable to
both young of the year and sub-adult
harvests, as well as other regulatory
provisions for conservation of fur seals.

In 2014, NMFS finalized the rule that
authorized on St. George the harvest of
up to 150 male young of the year seals,
allowed harvests of sub-adults and
young of the year seals at all areas
capable of sustaining a harvest, added a
harvest suspension provision if two
females were killed during the year, and
specified termination of the subsistence
use seasons for the remainder of the
year if three females were killed (79 FR
65327; November 4, 2014). NMFS
changed 50 CFR 216.74 to reflect that
the Traditional Council and NMFS had
developed a different subsistence
management relationship under Section
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119 of the MMPA. At that time, NMFS
did not change the process used to
establish the subsistence needs of the
Pribilovians on St. George, so we
continued to specify in triennial notices
in the Federal Register the lower and
upper limit of the number of seals
required to meet the subsistence needs
on both Islands, per 50 CFR 216.72(b).

ACSPI petitioned for the removal of
50 CFR 216.72(b), which is applicable to
both Islands. In this rule, NMFS
removes the requirement for triennial
notices for both Islands, and NMFS
establishes in regulation the maximum
number of seals that may be harvested
on St. George Island (500), which is
based on the upper limit established by
NMFS (82 FR 39044; August 17, 2017)
and agreed to by the Traditional Council
since 1990 (55 FR 30919; July 30, 1990).
NMEFS also removes duplicative and
unnecessary regulations applicable to
subsistence use on St. George based on
the determination that the statutory take
prohibition in the FSA does not also
require regulatory prohibitions.

Population and Demographics

NMFS currently manages the northern
fur seal population as two stocks in the
U.S.: The Eastern Pacific and the San
Miguel stocks. The Eastern Pacific stock
includes northern fur seals breeding on
St. Paul, St. George, and Bogoslof
islands and Sea Lion Rock, AK. NMFS
designated the Pribilof Islands northern
fur seal population as depleted under
the MMPA on May 18, 1988 (53 FR
17888). Loughlin et al. (1994) estimated
approximately 1.3 million northern fur
seals existed worldwide in 1992, and
the Pribilof Islands portion (which later
was designated the Eastern Pacific
stock) accounted for about 982,000 seals
(74 percent of the worldwide total). In
1995, NMFS included fur seals breeding
on Bogoslof Island in the estimate of
1,019,192 northern fur seals for the
Eastern Pacific stock (Small and
DeMaster 1995). The most recent
estimate for the number of fur seals in
the Eastern Pacific stock, based on pup
production estimates from Sea Lion
Rock (2014), on St. Paul and St. George
(mean of 2012, 2014, and 2016), and on
Bogoslof Island (mean of 2011 and
2015), is 620,660 (Muto et al. 2019). The
annual pup production trends for the
breeding islands in the Eastern Pacific
stock from 1998 to 2016 vary between
islands. Between 1998 and 2016, the St.
Paul pup production declined 4.12
percent per year (SE = 0.49%; P <0.01);
the most recent biennial pup production
estimate in 2018 shows continued
decline of pup production on St. Paul
and an increase on St. George (Towell
et al. 2019). There is no new estimate for

Bogoslof Island. The ongoing decline in
pup production at St. Paul is the
determining factor for the overall
declining stock estimate (Muto et al.
2019). The causes of the different trends
among breeding areas are unknown.

Northern fur seals seasonally occupy
specific breeding and non-breeding
sites. The age and breeding status of the
seals are the main determinants of
where they are found on land during the
breeding and non-breeding season. Non-
breeding males occupy resting sites
commonly called hauling grounds or
haulout areas during the breeding
season and are excluded from the
breeding sites (i.e., rookeries) by adult
males. Adult males defend territories on
the breeding sites occupied by females
and pups through August. Beginning
about September 1, non-breeding males
of all sizes can be found inter-mixed
with breeding aged females and nursing
pups on both rookeries and haulout
areas. The harvests (both commercial
and subsistence) of non-breeding males
occurs on these separate hauling
grounds. All of the seals begin to
comingle in similar areas in September
after adult male fur seals stop defending
habitat. The terrestrial cycles of fur seals
are described in detail in the SEIS
(NMFS 2019) and the proposed rule (83
FR 40192, August 14, 2018).

Mixed ages and both sexes of fur seals
occupy this larger area that includes the
rookery and haulout areas until
December. Thus from approximately
September through December all fur
seals generally occupy similar terrestrial
habitat, and there is little if any
predictable separation among males and
females as is found earlier in the year.

Pups begin to occupy separate
terrestrial areas from non-pups in
September, and make daily transits
among the two terrestrial habitat areas,
while spending progressively more time
in the water prior to weaning (Baker and
Donahue 2000). They return daily to
their nursing sites, and if their mothers
have not returned from a foraging trip
the pups rest or move to the exclusive
pup sites. Both areas have been
successfully harvested on St. George
Island since the subsistence use of pups
was authorized in 2014 (79 FR 65327,
November 4, 2014).

Male fur seals are sexually mature and
begin to show secondary sexual
characteristics (e.g., growth of mane,
prominent saggital crest, extreme
growth of shoulders and neck) at about
seven years old (Gentry 1998). These
distinguishing characteristics are the
basis for hunters to target males less
than seven years old.

Female fur seals can be distinguished
from male fur seals based on size,

canine tooth size, and whisker color.
Male fur seals are larger at all ages,
beginning at birth. Males grow faster
and larger than females. As male and
female fur seals age, their whiskers
change color from all black (pup) to
mixed black and white (two to seven
years old) to all white (older than
seven). This whisker color distinction is
important because a four-year-old male
is similar in size to a six-year-old or
older female, but the female’s whiskers
will be all white and the male’s
whiskers will be mixed black and white.
The size difference between males and
females from birth to two years old is
difficult to visually distinguish from a
distance. Upon close inspection, the
lower canine teeth of females are
relatively narrower than a male’s lower
canine teeth. There are also some
differences in fur coloration, head
shape, and behavior between two- to
four-year old males and females, but
these characteristics are highly variable
and prone to misclassification when
considered alone. Thus, even though the
Priblovians target male fur seals
exclusively, the final rule authorizes the
mortality of up to 20 females annually
on St. Paul and up to three females
annually on St. George to account for
misidentification of females for males.
Towell (2019) modeled the effects of 20
female mortalities on St. Paul per year,
and Towell and Williams (2016)
modeled the effects of three female
mortalities on St. George per year.
NMEFS (2014, 2019) summarized the
results of these and other analyses to
reveal no population level consequences
were expected to occur.

Deregulation of Aspects of the
Subsistence Use of Northern Fur Seals

NMFS will continue to regulate the
subsistence taking of fur seals on the
Pribilof Islands by sex, age, and season,
as contemplated in the emergency final
rule that NMFS promulgated after the
cessation of the commercial harvest of
northern fur seals in 1984 (51 FR 24828;
July 9, 1986).

Removal of Duplicative Regulatory
Provisions Governing Subsistence Use
on St. Paul and St. George Islands

Section 102 of the FSA broadly
prohibits the “taking” of northern fur
seals (16 U.S.C. 1152). The current
regulations governing subsistence
harvest for St. Paul and St. George
Islands include specific prohibitions on
the take of certain age classes of fur
seals and the intentional take of female
fur seals (50 CFR 216.72(d)(5), (d)(9),
(e)(4)). NMFS has determined that these
specific regulatory provisions
prohibiting take were duplicative of the
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more general statutory prohibition on
“taking” in Section 102 of the FSA, and
thus this rule removes these sections
from 50 CFR 216.72:

(d)(5) Any taking of adult fur seals or
young of the year, or the intentional
taking of sub-adult female fur seals is
prohibited;

(d)(9) Any harvest of sub-adult or
adult fur seals or intentional harvest of
young of the year female fur seals is
prohibited; and

(e)(4) Any taking of adult fur seals or
pups, or the intentional taking of sub-
adult female fur seals is prohibited.

The removal of these duplicative
regulatory restrictions will not result in
any changes to subsistence use of
northern fur seals on St. George Island
or St. Paul Island.

NMFS determined that the following
provisions for St. Paul and St. George
Islands are duplicative of the
regulations (50 CFR 216.41)
promulgated for permitting scientific
research under the MMPA (16 U.S.C.
1361-1407) and authorizing stranding
response under Section 403 of the
MMPA (16 U.S.C. 1421b), and thus
these sections are removed from 50 CFR
216.72:

(d)(3) Seals with tags and/or
entangling debris may only be taken if
so directed by NMFS scientists, and

(e)(6) Seals with tags and/or
entangling debris may only be taken if
so directed by NMFS scientists.

NMFS removes these provisions in
this final rule, and will continue to rely
on the more recent regulatory processes
established under the MMPA to
authorize taking associated with
response to fur seals entangled in
marine debris or previously tagged for
scientific research. The removal of these
duplicative regulatory restrictions will
not result in any changes to the process
to receive authorization for take
associated with response to fur seals
entangled in marine debris or
previously tagged for scientific research.

Removal of Unnecessary Regulatory
Provisions Governing Subsistence Use
on St. Paul and St. George Islands

This final rule specifies in regulation
the maximum number of fur seals that
may be killed for subsistence uses
annually on each Island. Per 50 CFR
216.72(e), Pribilovians on St. Paul may
take by hunt and harvest up to 2,000
juvenile (less than 7 years old, including
pups) fur seals per year for subsistence
uses over the course of the hunting and
harvest seasons, including up to 20
female fur seals per year. Per 50 CFR
216.72(d), Pribilovians on St. George
may take by harvest for subsistence uses
up to 500 fur seals per year over the

course of the sub-adult male harvest and
the young of the year harvest, including
up to 3 female fur seals per year. The
maximum harvest of fur seals
authorized is based on the previously
established upper limit of the
subsistence need for each Island (82 FR
39044; August 17, 2017), which has
been unchanged since 1992 for St. Paul
Island (57 FR 34081; August 3, 1992)
and since 1990 for St. George Island (55
FR 30919; July 30, 1990). More detailed
information on the basis for setting take
at the levels authorized in this final rule
can be found in the proposed rule (83
FR 40192; August 14, 2018).

The final rule removes reference to a
lower limit of the subsistence need and
removes references to the lower limit of
the harvest range for regulations
governing harvest on St. George of sub-
adult male fur seals (previously 50 CFR
216.72(d)(1)) and male young of the year
fur seals (previously 50 CFR
216.72(d)(6)). The final rule eliminates
the process to re-assess every three years
the subsistence requirements of the
Pribilovians residing on St. Paul and St.
George Islands that was codified at 50
CFR 216.72(b). The final rule eliminates
the suspension of subsistence use when
the lower limit of the range of the
subsistence need is reached that was
codified at 50 CFR 216.72(f)(1)(iii) and
216.72(f)(3). The final rule removes the
provision for the suspension of
subsistence harvest on St. Paul Island or
St. George Island if NMFS determines
that the subsistence needs of the
Pribilovians on that Island have been
satisfied, which was codified at 50 CFR
216.72(f)(1)(1). The final rule removes
the provision previously at 50 CFR
216.72(g)(2) that required the
termination of the subsistence harvest if
NMFS determines that the upper limit
of the subsistence need has been
reached or if NMFS determines that the
subsistence needs of the Pribilovians on
either Island have been satisfied.

The final rule revises the subsistence
use termination provisions at 50 CFR
216.72(g) to be consistent with the new
hunting and harvest seasons for St. Paul
and the subsistence use limits for each
Island. The provision at 50 CFR
216.72(g)(1) applies to only St. Paul
Island and: (i) For hunting of juvenile
male fur seals with firearms, terminates
the hunting season at the end of the day
on May 31 or when 2,000 fur seals have
been killed, whichever comes first; (ii)
for the harvest of juvenile male fur seals
without firearms, terminates the harvest
season at the end of the day on
December 31 or when 2,000 fur seals
have been killed during the year,
whichever comes first; or (iii) terminates
the subsistence use seasons when 20

female fur seals have been killed during
the year.

In addition, 50 CFR 216.72(g)(2)
applies only to St. George Island and: (i)
For the sub-adult male harvest,
terminates the season at the end of the
day on August 8 or when 500 sub-adult
male seals have been harvested,
whichever comes first; (ii) for the male
young of the year harvest, terminates the
harvest at the end of the day on
November 30 or earlier when the first of
either the following occurs: 150 male
young of the year fur seals have been
harvested or a total of 500 sub-adult
male fur seals and male young of the
year fur seals have been harvested
during the year; or (iii) terminates the
subsistence harvest seasons when 3
female fur seals have been killed during
the year.

For St. Paul Island, the final rule
removes the regulatory provision at 50
CFR 216.72(e)(5) that specified the
taking of only fur seals 124.5 cm or less
in length. The final rule amends 50 CFR
216.72(e) to authorize take by hunting
and harvesting of juvenile seals (defined
as seals under 7 years old) (1) annually
from January 1 through May 31 with
firearms; and (2) annually from June 23
through December 31 without the use of
firearms. The final rule authorizes up to
20 female fur seals to be killed during
subsistence activities per year. More
detailed information on the age classes
authorized for subsistence use, the
hunting and harvest seasons, and female
mortality for St. Paul Island can be
found in the proposed rule (83 FR
40192; August 14, 2018).

Co-Management Provisions

ACSPTI’s petition did not include
regulations authorizing the incidental
take of female fur seals. NMFS
evaluated ACSPI’s petition for
rulemaking along with other alternatives
in the SEIS (NMFS 2019) and
determined that the “taking” of fur
seals, including incidental taking of
females, must be authorized by
regulation (16 U.S.C. 1152, 1155(a)). As
noted previously, the final rule
authorizes for St. Paul Island mortality
of up to 20 female fur seals each year.

ACSPI petitioned NMFS to include a
regulatory provision that would allow
ACSPI to co-manage subsistence use of
northern fur seals under a co-
management agreement. The final rule
does not include this regulatory
provision because co-management of
subsistence use is authorized under
Section 119 of the MMPA (16 U.S.C.
1388) and no implementing regulations
under the FSA are necessary to allow for
co-management between NMFS and
ACSPI. ACSPI and NMFS will continue
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their co-management partnership under
the MMPA.

NMFS and ACSPI have revised and
aligned the Co-management Agreement
to reflect the new regulatory framework
governing the subsistence take of fur
seals on St. Paul Island. NMFS and
ACSPI will also develop and finalize in-
season monitoring and management
plan(s), which would specify details of
monitoring, reporting, and hunting and
harvest management that the Co-
management Council would implement
via consensus within the parameters of
the regulations. This approach will
strengthen co-management consistent
with Section 119 of the MMPA (16
U.S.C. 1388), insofar as ACSPI would be
an equal partner with NMFS in
determining the details of how the
subsistence use seasons are managed
under the regulations. ACSPI would
monitor the juvenile male hunting and
harvest seasons with independent
monitoring by NMFS representatives,
while ensuring compliance with
regulatory requirements and any
restrictions or limitations identified in
the in-season monitoring and
management plan(s). NMFS and ACPSI
would monitor the subsistence use of
pups consistent with the intent of the
revised Co-management Agreement,
while also ensuring compliance with
regulatory requirements and any
restrictions or limitations identified in
the in-season monitoring and
management plan(s).

The final rule removes the heading
“St. George Island” from section 50 CFR
216.74(a). The final rule at 50 CFR
216.74 describes the co-management
process and the respective roles of
NMFS and the tribes, clarifying its
applicability to both St. George and St.
Paul. The final rule removes 50 CFR
216.74(b), thus, section 216.74 no longer
has subsections.

The final rule replaces all the
regulatory restrictions at 50 CFR
216.72(e) to establish a new regulatory
framework for St. Paul Island that is
largely consistent with the petition from
ACGCSPI. This includes removing
regulatory restrictions on the location
and scheduling of harvests, the
requirement that only experienced
sealers are authorized to harvest seals,
and the size restriction authorizing the
take of only furs seals 124.5 cm or less
in length. NMFS (2019) determined that
most of the details of subsistence use
activities on St. Paul Island, including
the location and scheduling of
subsistence use, methods, and the
individuals authorized to participate in
the hunting and harvest seasons, would
be more effectively managed by NMFS
and ACSPI via the St. Paul Co-

management Council, rather than
prescribed by regulation. The Co-
management Council can consider the
availability of subsistence users to
participate at different times, while
ensuring that Pribilovians can preserve
their cultural practices and
environmental stewardship of fur seals
in partnership with NMFS under the
regulatory limits in the final rule. More
detailed information on the basis for
removing these regulatory requirements
at 50 CFR 216.72(e) can be found in the
proposed rule (83 FR 40192; August 14,
2018).

Comments and Responses

NMFS received comments on the
proposed rule (83 FR 40192; August 14,
2018) from AGCSPI, the Humane Society
of the United States and Humane
Society Legislative Fund, the Marine
Mammal Commission (Commission),
and three individuals. A summary of the
comments received and NMFS’s
responses follows.

Comment 1: Two commenters
reiterated their comments submitted on
the draft SEIS. The major issues or
statements of concern from these
commenters included: Female mortality,
MMPA authority, transparency of co-
management, use of PBR, apparent stock
sub-division, availability of referenced
scientific reports, perceived increases to
subsistence use, subsistence use and
user monitoring, self-reporting, analysis
of disturbance, wasteful take, struck and
lost seals, use of firearms to hunt,
inconsistent use of the term
“negligible,” edible portion of meat
versus the subsistence need, more
recent information on the population
status, and law enforcement.

Response 1: NMFS is authorizing 20
female mortalities, and population
modeling (Towell 2019) suggests this
annual level of subsistence-related
female mortality will not have
significant consequences to the
population. NMFS corrected the
commenter that the MMPA was not the
authority for the regulations, and was
instead the authority for co-management
and no implementing regulations were
required to co-manage subsistence use
of fur seals. NMFS disagreed with the
comments related to the applicability of
using of PBR to manage human-caused
mortality and the implication that
NMFS was proposing to sub-divide the
stock. NMFS acknowledges the
inadvertent mistakes in referencing the
report by Towell and Williams (2016,
replaces Towell and Williams 2014 or
2015) and the additional analysis
applicable to St. Paul Island (Towell
2019, replaces Towell and Williams
unpublished). NMFS made both

references available on the web when
the proposed rule was available for
public comment (https://
www.fisheries.noaa.gov/action/
proposed-modification-subsistence-use-
regulations-eastern-pacific-stock-
northern-fur-seals). NMFS and ACSPI
are committed to independent and joint
subsistence use and user monitoring
under the Co-management Agreement.
NMFS disagreed with the comments
about self-reporting and its applicability
to monitoring aspect subsistence use.
NMFS disagreed with comments
regarding the population consequences
of disturbance. NMFS disagreed with
the suggestion that there were
alternatives to hunting with firearms
and it would result in taking in a
wasteful manner. NMFS disagreed that
the references of struck and lost from
other hunting examples were more
applicable than those NMFS used in
their analysis from Steller sea lion
hunting on St. Paul Island over the past
15 years. NMFS disagreed that we used
the term “‘negligible” incorrectly in
terms of the NEPA significance criteria.
NMFS disagreed with the request to
analyze the edible portion of meat from
different age seals in order to establish
the subsistence needs of St. Paul Island.
NMFS does not comment on law
enforcement investigations and
provided information on previous
completed cases. NMFS updated the
FSEIS with the current population
information. Please see the responses to
comments 1, 3-20, 22, 27, 32—-34, 38,
and 39 in the Comment Analysis Report
(Appendix B) in the 2019 St. Paul final
SEIS (NMFS 2019) for further details of
the responses and any revisions in the
final SEIS as a result of those public
comments.

Comment 2: One commenter
indicated that the proposed rule was
based on faulty documents. The
commenter indicated the 2014 FSEIS for
regulatory changes to authorize the St.
George subsistence harvest changes and
2017 DSEIS for the regulatory changes
to authorize subsistence use changes on
St. Paul and St. George Islands are the
faulty documents that form the basis of
the proposed rule.

Response 2: NMFS disagrees that any
faulty documents form the basis of our
decision making in the final rule. The
FSEIS for subsistence harvest
management on St. George Island
(NMFS 2014), and the DSEIS for
subsistence harvest management on St.
Paul Island (NMFS 2017), as well as the
FSEIS for subsistence harvest
management on St. Paul Island (NMFS
2019), contain the required information
and analysis for the development of the
proposed (83 FR 40192; August 14,
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2018) and this final rule. Please see the
responses to comments 1, 5, 6, 7, 8, 10—
19, 22, 27, 32, 33, and 38 in the
Comment Analysis Report (Appendix B)
in the 2019 St. Paul final SEIS (NMFS
2019).

Comment 3: One commenter
suggested that deregulation of the
subsistence use of northern fur seals is
impermissibly risk prone.

Response 3: NMFS disagrees that the
removal of certain regulatory provisions
via this rulemaking is risk prone.
NMFS’s decision to remove regulatory
provisions applicable to the subsistence
use of northern fur seals is based on our
determination that a number of
regulatory provisions were redundant,
duplicative, and/or unnecessary.
Section 102 of the FSA prohibits all
taking of northern fur seals (16 U.S.C.
1152) in the absence of regulations
under Section 105 authorizing the
taking of northern fur seals on the
Pribilof Islands (16 U.S.C. 1155(a)).
Thus, specific prohibitions or
restrictions do not need to be codified
in regulations because the final rule
provides the only authorized
subsistence taking of northern fur seals
on the Pribilof Islands, and any other
taking of northern fur seals is prohibited
directly by the FSA. The final rule
removes other regulatory provisions that
were redundant with the regulations (50
CFR 216.41) promulgated for permitting
scientific research under the MMPA (16
U.S.C. 1361-1407) and authorizing
stranding response under the MMPA (16
U.S.C. 1421b). The final rule also
removes regulatory provisions requiring
that NMFS re-assess every three years
the subsistence requirements of the
Pribilovians residing on St. Paul and St.
George Islands that was codified at 50
CFR 216.72(b). NMFS determined this
process was unnecessary because the
annual subsistence needs of the
Pribilovians have remained consistent
since at least the early 1990s and the
corresponding limits on subsistence use
can be codified in regulations rather
than revisited every three years. If
circumstances change, NMFS could
reconsider the limits on subsistence use
via subsequent rulemaking.

NMFS also notes that this final rule
does not deregulate all aspects of
subsistence use. This final rule
establishes a regulatory limit on the
total number of fur seals that may be
killed on each Island each year,
including a total limit on female
mortality, and establishes hunting and
harvest seasons on St. Paul Island.
Existing regulations on the harvest
seasons on St. George Island are
unchanged (50 CFR 216.72(d)).
Moreover, the regulations retain the

requirement that all taking of fur seals
must be for subsistence uses and not
accomplished in a wasteful manner (50
CFR 216.71).

Comment 4: One commenter
suggested the proposed rule would
increase human related mortality in
contravention to the goals of the
Conservation Plan for the Eastern
Pacific Stock of Northern Fur Seal,
Callorhinus ursinus, specifically the
first objective listed in the Conservation
Plan to identify and eliminate or
mitigate the cause or causes of human
related mortality of northern fur seals.

Response 4: NMFS disagrees with this
comment. The level of subsistence
mortality in the final rule is the same as
has been authorized for many years, and
multiple analyses indicate that there are
no adverse population consequences as
a result of subsistence mortality at the
levels authorized in the final rule. The
number of fur seals killed may increase
relative to the number harvested in
recent years, but would not exceed the
level that has been authorized every
year since the early 1990s.

NMEFS has identified both authorized
and illicit causes of mortality of
northern fur seals related to subsistence
use, and this rule will reduce illicit
causes of fur seal mortality as discussed
in the DSEIS (NMFS 2017) and FSEIS
(NMFS 2019). The outcome of this rule
will allow NMFS and ACSPI to identify
and characterize the full range of
subsistence use mortality on St. Paul
Island. In addition, through the
advancement of the co-management
partnership with ACSPI, we will be able
to eliminate or mitigate causes of
mortality by making annual in-season
adjustments to subsistence activities
based on real-time monitoring data and
regular reporting to the Co-management
Council. The combined regulatory and
non-regulatory approach to managing
subsistence use mortality is consistent
with the first objective of the
Conservation Plan. Further, the
Conservation Plan goal referenced by
the commenter includes numerous
conservation actions. Conservation
Action 1.3 Evaluate harvests and
harvest practices is intended to
understand and mitigate causes of
human mortality, and this final rule
would strengthen implementation of
that action via improved co-
management. In addition this rule
supports Conservation Action 2.1 Work
with the Tribal governments under co-
management agreements. We also refer
the reader to response to comment 2 in
the Comment Analysis Report
(Appendix B) for the 2019 St. Paul final
SEIS (NMFS 2019).

Comment 5: Two commenters
indicated that there was not an adequate
justification for the subsistence need,
and that NMFS was increasing the
subsistence need.

Response 5: NMFS disagrees that the
Pribilovians’ subsistence needs have not
been adequately justified. The
commenters base their rationale on the
number of seals recently taken for
subsistence use as an indication of the
Pribilovians’ subsistence needs. The
Pribilovians have long maintained that
the current regulatory and management
regime does not allow them to meet
their subsistence need (which NMFS
evaluated most recently at 82 FR 39044,
August 17, 2017), and NMFS concurs.
As explained in the 2019 St. Paul SEIS
and in the proposed rule, recent harvest
levels are not indicative of current and
future subsistence need for each Island.
On St. Paul Island, for example, the
current season is limited to only 47-
days, from June 23 to August 8, which
conflicts with the commercial halibut
season and one of the few employment
opportunities for Pribilovians on the
Island. Other regulatory restrictions,
such as the requirement that only
experienced sealers are authorized to
take fur seals, can restrict the ability of
Pribilovians to harvest fur seals to meet
their subsistence need (83 FR 40192,
August 14, 2018; 56 FR 36735, 36739,
August 1, 1991).

Moreover, NMFS determined that the
existing regulatory approach to
establishing the subsistence need on St.
Paul and St. George Islands is no longer
necessary for the several reasons,
including: (1) The estimates of yield of
edible meat per fur seal, which were
used to approximate the number of seals
thought to fulfill subsistence needs, are
no longer germane factors when
evaluating the subsistence needs of
Pribilovians; (2) the use of the lower and
upper limit of the subsistence
requirement has not provided the
expected flexibility to the Pribilovians
to meet their annual subsistence needs
and has proven to be an unnecessary
restriction; (3) estimating the
subsistence need based on nutritional,
socio-economic, and cultural factors
results in a more realistic assessment of
subsistence need than the exclusive use
of nutritional factors; and (4) given the
consistency of the determination of
Pribilovians’ subsistence needs for more
than 25 years, codifying the maximum
subsistence use levels in regulation
would be much more efficient than
continuing to revisit the subsistence
need every three years.

Regarding this final basis, while the
final rule could result in increased
numbers of seals killed for subsistence
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uses, the total mortality authorized in
regulation would be no greater than has
been authorized continuously for over
two decades (St. Paul: 57 FR 34081;
August 3, 1992 & St. George: 55 FR
30919; July 30, 1990). Moreover, total
mortality authorized in regulation by
this final rule would have no adverse
population-level consequences.

Comment 6: Three commenters
expressed concerns about monitoring,
two suggesting the proposed rule would
result in a reduction in Federal
monitoring and the need for regulatory
requirements for monitoring the
subsistence use of northern fur seals on
St. Paul Island. The other commenter
suggested there was a need for
continued monitoring of the population
and subsistence.

Response 6: NMFS disagrees that the
new regulations will result in a
reduction in Federal monitoring of
subsistence use of northern fur seals.
NMFS will continue to independently
monitor subsistence use of northern fur
seals on St. Paul to ensure compliance
with the regulations and to inform the
decisions of the St. Paul Co-
management Council. Local subsistence
use monitoring will also be
implemented by ACSPI The results of
all the monitoring will be shared in-
season with the St. Paul Co-management
Council to inform in-season adjustments
and decision-making to ensure
authorized take levels (including female
mortality) are not exceeded, subsistence
use is not being accomplished in a
wasteful manner, and stress on non-
targeted seals is being minimized.

NMFS’s implementation of this new
local participatory monitoring approach
is more likely to improve conservation
outcomes based on research by
Danielsen et al. (2007) and Eerkes-
Medrano et al. (2019). The commenters
indicate that more Federal regulation of
subsistence use of northern fur seals
will ensure greater conservation value;
however, Danielsen et al. (2007) shows
that “investment in monitoring that
combines scientific with participatory
methods is strikingly more effective
than a similar level of investment alone
in generating conservation management
interventions.” Eerkes-Medrano et al.
(2019) suggests that communities with
negative previous experiences with
scientists (e.g., St. Paul) mistrust new
projects and engagement by scientists
and managers. They suggest that
attempted top-down (i.e., regulatory)
approaches to management and
monitoring are often unsuccessful and
that only through respect and openness
to local perspectives can engagement
with local communities improve
communication and conservation

outcomes. Consistent with this research,
NMF'S expects that the approach
adopted in the final rule that increases
the role of co-management in the
monitoring and management of the
hunting and harvest seasons on St. Paul
Island will improve trust and
communication between NMFS and the
St. Paul community.

Comment 7: Two commenters
expressed concerns about the reliability
of self-reporting and that NMFS was
relying solely on self-reporting to
monitor subsistence use and delegating
all subsistence use monitoring to the
ACSPIL

Response 7: See response to comment
6. NMFS is not relying solely on self-
reporting and intends to develop for St.
Paul Island independent monitoring of
the new subsistence hunting season and
harvesting after August 8 while
continuing to monitor, as needed,
subsistence harvests at other times of
the year. This approach of using
multiple methods to monitor natural
resource use is encouraged by Gavin et
al. (2010). Multiple methods includes
use of independent investigators (i.e.,
NMEFS, third party contractors,
university researchers, and ACPSI) and
retrospective surveys, self-reporting,
and real-time observations to validate
results and inform management. In
addition, NMFS is investigating the use
of randomized response techniques
(Gavin et al., 2010; Blair et al., 2015;
Blank and Gavin 2009) to assess
compliance with regulatory and non-
regulatory conservation measures and
will work within the St. Paul Co-
management Council process to
implement such measures to evaluate
compliance.

Comment 8: One commenter
indicated that ACSPI maintains the
authority for terminating the hunt at a
specific threshold.

Response 8: NMFS disagrees that the
ACSPI maintains the authority for
terminating the hunting season on St.
Paul Island. Under the final rule for St.
Paul, the hunting and harvest seasons
would terminate at the close of the
seasons, if 20 female fur seals are killed,
or when total mortality (juvenile males
and females) reaches 2,000 fur seals.
Under the final rule, the St. Paul Co-
management Council will implement
non-regulatory restrictions on St. Paul
subsistence users, including decisions
as to whether to terminate the hunt and/
or harvest prior to reaching the
regulatory limit on annual subsistence
use. The St. Paul Co-management
Council includes equal membership by
NMFS and ACSPIL.

Comment 9: Two commenters
identified concerns about the level of

repeated disturbances to females as a
result of subsistence use and need for
regulatory restrictions to manage
disturbances.

Response 9: We refer the reader to the
responses to comments 5, 11, and 12 in
the Comment Analysis Report
(Appendix B) in NMFS (2019) (the 2019
St. Paul final SEIS). In summary, NMFS
acknowledges concerns about the
possible of effects of repeated
subsistence use disturbance; however,
the subsistence harvester behavior and
research results to date on the Pribilof
Islands indicate that it is unlikely that
disturbance effects decrease the ability
of the population to recover. For
example, while it is possible under the
regulations for harvests on St. George to
occur twice per week, that has seldom
occurred, and data indicate the harvest
typically happens one time per week
during either season (see https://
www.fisheries.noaa.gov/alaska/marine-
mammal-protection/northern-fur-seal-
subsistence-harvest-estimates-and-
reports#subsistence-harvest-estimates).
Moreover, as explained in the 2014 St.
George SEIS and the 2019 St. Paul SEIS,
Ream and Sterling (2019) and Merrill
(2019) found no differences in adult
female foraging trip duration, on-shore
attendance duration, and time of
departure on the winter migration
between harvested and non-harvested
sites using the comparisons identified in
their study design to detect effects from
the pup harvest on St. George Island
from 2016 through 2018. Gentry (1998)
and Gentry (1981) examined numerous
aspects of the commercial harvest of
northern fur seals on the population.
Gentry (1998) concluded in regards to
juvenile males that, “It is the location of
that site, not the location of kills, that
makes a site favorable to fur seals. Fur
seals appear not to choose sites by
comparisons; any predictions that they
will move among islands to avoid
human activities is likely to be wrong.”
Further, in regards to females, “If they
abandon a site it is because they are
unable to reach it and still avoid males,
not because some physical quality of the
site is repellant”” (Gentry 1998).

The commenters are asking NMFS to
use Federal regulations to attempt to
prevent a perceived problem that past
evidence suggests will not occur. NMFS
will continue to work through the St.
George and St. Paul Co-management
Councils to assess subsistence user
behavior and determine appropriate
non-regulatory measures to mitigate
disturbance to females and other
harassment of fur seals incidental to
subsistence use as identified through co-
management monitoring, NMFS


https://www.fisheries.noaa.gov/alaska/marine-mammal-protection/northern-fur-seal-subsistence-harvest-estimates-and-reports#subsistence-harvest-estimates
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monitoring, and other observations by
the public or fur seal researchers.

Comment 10: One commenter
indicated that NMFS should not permit
the use of firearms for subsistence use,
as this will result in higher rates of
struck and lost seals, and lead to a
wasteful hunt.

Response 10: NMFS has identified
that the subsistence needs of the
Pribilovians on St. Paul Island are not
currently being met during the winter
and spring, and that the use of firearms
is the only practical method to obtain
fresh fur seal meat during those seasons.
This method would be implemented for
fur seals similarly to Steller sea lion
hunting. The comparison to struck and
lost rates during the terrestrial
subsistence harvest is invalid, because
fur seals are not reliably found on land
during winter and spring and the
hunting and harvest methods are very
different. NMFS therefore used available
data from hunts of Steller sea lions to
estimate fur seal struck and loss rates
during the hunting season. Although
struck and lost rates per landed seal for
hunting may be higher than for
harvesting, the analyses in the 2014 St.
George SEIS and 2019 St. Paul SEIS
indicate that the expected level of struck
and lost fur seals will remain low.
NMFS expects hunting to comprise a
small proportion of ACSPI’s overall
effort to obtain seals for subsistence use,
so even if struck and lost rates initially
are higher than anticipated, NMFS
expects the number of seals lost to be
small relative to the total take. In
addition, the number of seals struck and
lost by subsistence hunters will be
estimated from monitoring by both
NMFS and ACSPI, and those losses will
be counted towards the total take each
year.

NMFS and ACSPI will address the use
of firearms and rates of struck and lost
seals through the co-management
process in order to monitor struck and
lost rates based on hunting from land of
seals in the water or on land and
hunting from water of seals that are in
water. Once data are available on
hunting effort and performance, NMFS
and ACSPI will review the data to make
co-management decisions to identify
hunting methods or locations to reduce
struck and lost rates as needed. Overall,
the intent is to assess the circumstance
and locations that account for relatively
higher struck and lost rates and to
subsequently work with subsistence
users to use hunting methods or
alternative hunting locations that result
in lower rates of struck and lost seals.
NMFS and ACSPI will work through the
co-management process to identify
solutions and implement through co-

management, if additional limitations
are required to limit high loss rates in
order to ensure retrieval of struck fur
seals consistent with the requirements
of 50 CFR 216.71 and 50 CFR 216.3
regarding wasteful manner.

We also refer to the Comment
Analysis Report (Response to Comments
14 and 15 in Appendix B) in the 2019
St. Paul Final SEIS (NMFS 2019).

Comment 11: One commenter
expressed the need for the co-
management process to solicit public
input, provide transparency, and
promote accountability.

Response 11: Co-management of
subsistence use is authorized under
Section 119 of the MMPA (16 U.S.C.
1388), and the negotiation of a revised
co-management agreement is a
government-to-government process
between NMFS and ACSPI.
Nevertheless, NMFS agrees that
transparency and accountability are
important considerations for improving
co-management. NMFS will discuss
with our co-management partners on St.
Paul and St. George ways to promote
accountability and increase
transparency, such as posting
subsistence harvest reports, subsistence
use research reports, and the minutes
from Co-management Council meetings
on the web as soon as practical. In
addition, NMFS notes that meetings of
the Co-management Council are open to
the public.

Comment 12: Two commenters
recommend a regulatory prohibition on
the intentional taking of female fur
seals. One recommended this in
addition to the authorization to take 20
females and the other commenter
proposed the regulation instead of the
authorization for 20 female mortalities.

Response 12: NMFS disagrees that
prohibiting intentional taking of females
in the regulations is necessary for fur
seal subsistence use management.
Enforcing a prohibition on intentional
taking of females is problematic because
of the difficulty in establishing intent.
Also, as discussed in the response to
comment 3 above, Section 102 of the
FSA prohibits all taking of northern fur
seals (16 U.S.C. 1152) in the absence of
regulations under Section 105
authorizing the taking of northern fur
seals on the Pribilof Islands (16 U.S.C.
1155(a)). Thus, no female fur seals may
be taken beyond the specific limits in
the final rule to account for unintended
or accidental female takes: 20 females
per year for St. Paul and 3 per year for
St. George. If these limits are reached at
any point during the year, the
regulations require the termination of
subsistence use activities for the
remainder of the year. The regulations

also retain the suspension provision for
St. George Island when 2 female fur
seals have been killed (50 CFR
216.72(f)). For St. Paul, interim
thresholds of female mortality to
suspend subsistence use or other non-
regulatory measures to avoid female
mortality and harassment will be
developed through the co-management
process between NMFS and ACSPI.

Comment 13: One commenter
recommends the need to retain the
regulatory prohibition on harvesting
sub-adult seals on St. Paul Island after
August 8.

Response 13: NMFS disagrees with
this recommendation. Please refer to the
discussion in the SEIS (NMFS 2019),
including responses to comments 1, 13,
and 20 in the Comment Analysis Report
(Appendix B) in the 2019 St. Paul final
SEIS. In summary, the termination of
subsistence use in the regulations if 20
females are killed is a strong incentive
for subsistence users to make local
decisions about whether to harvest sub-
adult seals after August 8 (when more
females are likely to be present among
sub-adult male seals) and what
precautions to use to avoid incidental
take of females to lessen the risk of
termination of subsistence use for the
remainder of the year. Moreover, ACSPI
and NMFS can adopt additional
controls as needed via co-management,
such as establishing separate seasons or
limitations at specific locations or more
strict limitations on female mortality, in
addition to the regulatory limit on total
annual female mortality. NMFS expects
that these measures create sufficient
incentives and controls to minimize the
accidental taking of female fur seals in
the future (including after August 8).

Comment 14: One commenter
recommended the regulations include a
number of requirements designed to
minimize chances of taking female
seals, limit disturbance, ensure humane
taking, and independent monitoring.

Response 14: NMFS disagrees with
this recommendation. Instead of
prescribing additional regulatory limits
on subsistence use, NMFS has
determined that broad regulatory
limitations of the total annual number of
female and juvenile male mortalities
and the hunting and harvesting seasons
are sufficient to conserve and manage
the northern fur seal population on St.
Paul Island. Additional limitations on
subsistence activities or use will be
determined by consensus of the Co-
management Council to be implemented
and monitored to achieve positive
conservation outcomes as described in
the northern fur seal conservation plan.

Please refer to responses to comments
6, 7, and 9 above. Please also refer to the
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discussion in the SEIS, including the
response to comments 5 and 18 in the
Comment Analysis Report in the 2019
St. Paul final SEIS (Appendix B of
NMFS 2019).

Comment 15: One commenter
indicated they were not in favor of
changing the regulations to satisfy the
Pribilof Island people.

Response 15: The FSA and MMPA
both provide for the taking of northern
fur seals to meet the subsistence needs
of the Pribilof Islands Alaska Native
residents (Pribilovians). NMFS’s federal
trust responsibilities under federal law
and under the FSA and MMPA include
recognizing the subsistence food needs
(including nutritional and cultural
needs) of Alaska Natives on St. Paul and
St. George Islands to the fullest extent
possible consistent with applicable
statutes, implementing regulations, and
co-management provisions, which allow
for a formal framework for Alaska
Native Organizations (like ACSPI) to
develop co-management agreements
with NMFS to conserve marine
mammals and to cooperatively manage
those stocks of marine mammals used
for subsistence purposes. Please refer to
the discussion in the 2019 St. Paul SEIS,
Chapters 1.5 and 1.6, for more
information on NMFS’s Federal Trust
Responsibilities and Co-Management of
Fur Seals on the Pribilof Islands.

Comment 16: Two commenters
expressed no concerns with the
proposed rule.

Response 16: NMFS appreciates the
public support for the rule.

Comment 17: One commenter
encouraged NMFS to replace
“traditional harvest methods” with
“established harvest methods’” under
§216.72(e)(2) as revised.

Response 17: NMFS agrees. The
subsistence harvest methods that
Pribilovians have used under the
regulations were modeled after the
methods used in the commercial
harvest, and although they are
considered humane for fur seals, they
are not traditional methods used by the
Unangan people prior to the commercial
harvest. NMFS will revise the term as
suggested by the commenter.

Changes From the Proposed Rule to the
Final Rule

NMFS replaced “‘traditional harvest
methods” with “established harvest
methods” under § 216.72(e)(2), as
suggested by a commenter (see response
to comment 17 above).

NMFS made minor changes to the
regulatory text from the proposed rule
that do not change the intent or effect
of these regulations. NMFS made minor
revisions to the regulatory text in

§216.72(d) and (e)(3) to clarify that any
female mortality during the year will be
counted towards the total authorized
mortality each year for each Island.
NMFS also made minor revisions to the
regulatory text in § 216.72(g)(2) to
clarify that, for St. George Island, the
male young of the year harvest will
terminate when any of the following
occurs: 150 young of the year fur seals
have been harvested during that season,
500 fur seals total have been harvested
over the course of both seasons (the
male sub-adult season and the male
young of the year season), or three
females are killed.

NMFS replaced “harvest” with
“subsistence use” under § 216.72(a), (f),
and (g) and under § 216.74, where those
regulations were referring to subsistence
use on both St. Paul Island and St.
George Island, for clarity and
consistency with other regulatory
changes. As addressed in this final rule,
NMFS is establishing two subsistence
use seasons on St. Paul: A hunting
season from January 1 to May 31 (during
which the use of firearms is allowed)
and a harvest season from June 23 to
December 31 (during which the use of
firearms is prohibited and harvest will
be by established harvest methods). The
harvest seasons established in
regulation for St. George are unchanged
(the sub-adult harvest season from June
23 through August 8 and the young of
the year harvest from September 16
through November 30) (50 CFR
216.72(d)). To ensure consistency
within the regulations and to avoid
confusion between the hunting and
harvest seasons on St. Paul and the
harvest seasons on St. George, NMFS
replaced the term “harvest” when
referring to subsistence use on both
Islands with the term “subsistence use”
throughout 50 CFR 216.72(a), (f), and (g)
and 50 CFR 216.74.

Classification

NMEFS has determined that this final
rule is consistent with the FSA, MMPA,
and other applicable laws. Pursuant to
5 U.S.C. 553(d), the NMFS Assistant
Administrator finds good cause to waive
the 30-day delay in the effective date of
this rule because such a delay would be
contrary to the public interest. A delay
in effectiveness of the revised
regulations would preclude St. Paul
residents from meeting their subsistence
needs this year by delaying the
resumption of the traditional pup fur
seal harvest for a full year until 2020,
and would delay regulatory revisions
that implement more sustainable
subsistence use practices. In addition,
the Assistant Administrator finds that
the regulations would relieve some

unnecessary subsistence use restrictions
currently imposed on St. Paul residents
by expanding the number of areas on
the island where subsistence activities
may occur, by allowing for subsistence
use during a longer season, and by
allowing for subsistence harvests of a
younger age class of fur seals. The
revised regulations would allow for
sustainable harvesting and hunting
practices that occurred historically,
some of which are prohibited under the
current regulations.

National Environmental Policy Act

NMEF'S prepared an SEIS evaluating
the impacts on the human environment
of the subsistence harvest of northern
fur seals on St. Paul Island (NMFS
2019). NMFS also prepared a
Supplemental Information Report to the
St. George SEIS (NMFS 2014).

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMFS prepared a Regulatory Impact
Review to carefully assess the costs and
benefits of available regulatory
alternatives and to assess those
measures that maximize net benefits to
the Nation. A copy of this Analysis is
available from NMFS (see ADDRESSES).

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this final rule will not have a
significant economic impact on a
substantial number of small entities.
NMFS published a proposed rule on
August 14, 2018 (83 FR 40192). An
initial regulatory flexibility analysis
(IRFA) was prepared and included in
the “Classification” section of the
proposed rule. The comment period
closed on September 13, 2018. No
comments were received on the IRFA or
regarding the potential certification at
the final rule stage. The factual basis for
certification is as follows:

This action directly regulates the
subsistence use of northern fur seals by
Alaska Natives residing in the
communities of St. Paul and St. George.
Individual Pribilovians, through the
coordination of their tribal governments,
organize volunteer crews to take
northern fur seals consistent with the
regulations. NMFS has identified two
small tribal government entities that
may be affected by this action—the
Aleut Community of St. Paul Island,
Tribal Government, and the Pribilof
Island Aleut Community of St. George
Island, Traditional Council (i.e., both
federally-recognized tribal
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governments). The tribal governments
on behalf of their members report on the
level of the subsistence use of northern
fur seals to NMFS and therefore may
represent an affected small government
jurisdiction. The tribal governments also
participate as equal partners with NMFS
in the co-management of subsistence
resources and the conservation of
marine mammals, pursuant to co-
management agreements authorized
under the MMPA.

NMFS expects this action to have
positive economic impacts to the small
governmental entities affected by the
rule; no negative economic impacts are
expected. This final rule, therefore, is
not expected to have a significant
economic impact on a substantial
number of the small entities regulated
by this proposed action. NMFS
indicated its intent, in the proposed
rule, to certify under the Regulatory
Flexibility Act to provide potentially
affected entities an opportunity to
comment on potential certification.
NMFS received no comments regarding
directly regulated small entities and/or
certification.

Executive Order 13175—Native
Consultation

Executive Order 13175 of November
6, 2000, the executive Memorandum of
April 29, 1994, the American Indian
Native Policy of the U.S. Department of
Commerce (March 30, 1995), and the
Department of Commerce Tribal
Consultation and Coordination Policy
Statement (78 FR 33331; June 4, 2013)
outline NMFS’s responsibilities in
matters affecting tribal interests. Section
161 of Public Law 108—100 (188 Stat.
452), as amended by section 518 of
Public Law 108—447 (118 Stat. 3267),
extends the consultation requirements
of E.O. 13175 to Alaska Native
corporations. This final rule was
developed through timely and
meaningful consultation and
collaboration with the tribal
governments of St. Paul and St. George
Islands and the local Native
Corporations (Tanadgusix and Tanaq),
and their input is incorporated herein.

Collection-of-Information Requirements

This final rule contains a collection-
of-information requirement subject to
the Paperwork Reduction Act (PRA),
and which has been approved by OMB
under control number 0648—-0699.
NMFS obtained OMB control number
0648-0699 for the regulations at 50 CFR
216.71-74, which apply to both St. Paul
and St. George Islands. For St. Paul
Island, public reporting burden for hunt
and harvest reporting is estimated to
average 40 hours per response,

including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
There are no significant changes in the
collection-of-information requirements
for St. Paul or St. George as part of this
action. Send comments regarding these
burden estimates or any other aspect of
this data collection, including
suggestions for reducing the burden, to
NMEF'S (see ADDRESSES) and by email to
OIRA_Submission@omb.eop.gov, or fax
to 202—-395-5806.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.
All currently approved NOAA
collections of information may be
viewed at http://www.cio.noaa.gov/
services_programs/prasubs.html.

Dated: September 27, 2019.
Samuel D. Rauch, III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

List of Subjects in 50 CFR Part 216

Alaska, Marine mammals, Pribilof
Islands, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
216 as follows:

PART 216—SUBPART F, PRIBILOF
ISLANDS, TAKING FOR SUBSISTENCE
PURPOSES

m 1. The authority citation for 50 CFR
part 216 continues to read as follows:

Authority: 16 U.S.C. 1151-1175. 16 U.S.C.
1361-1384
m 2. Amend § 216.72 by:
m a. Revising the section heading;
m b. Removing and reserving paragraph
(b);
m c. Revising paragraphs (d)
introductory text and (d)(1);
m d. Removing and reserving paragraphs
(d)(3) and (5);
m e. Revising paragraph (d)(6)
introductory text;
m f. Removing and reserving paragraph
(d)(9); and
m g. Revising paragraphs (e), (), and (g).
The revisions read as follows:

§216.72 Restrictions on subsistence use
of fur seals.

(a) St. George and St. Paul Islands.
The subsistence use of seals on St. Paul
and St. George Islands shall be treated

independently for the purposes of this
section. Any suspension, termination, or
extension of subsistence use is
applicable only to the island for which

it is issued.
* * * * *

(d) St. George Island. The subsistence
fur seal harvest restrictions described in
paragraphs (d)(1) through (5) of this
section apply exclusively to the harvest
of sub-adult fur seals; restrictions that
apply exclusively to the harvest of
young of the year fur seals can be found
in paragraphs (d)(6) through (11) of this
section. For the taking of fur seals for
subsistence uses, Pribilovians on St.
George Island may harvest up to a total
of 500 male fur seals per year over the
course of both the sub-adult male
harvest and the male young of the year
harvest. Pribilovians are authorized
each year up to three mortalities of
female fur seals associated with the
subsistence seasons. Any female fur seal
mortalities will be included in the total
authorized subsistence harvest of 500
fur seals per year.

(1) Pribilovians may only harvest sub-
adult male fur seals 124.5 centimeters or
less in length from June 23 through
August 8 annually on St. George Island.

(6) Pribilovians may only harvest
male young of the year from September
16 through November 30 annually on St.
George Island. Pribilovians may harvest
up to 150 male fur seal young of the
year annually.

(e) St. Paul Island. For the taking of
fur seals for subsistence uses,
Pribilovians on St. Paul Island are
authorized to take by hunt and harvest
up to 2,000 juvenile (less than 7 years
old, including pups) male fur seals per
year.

(1) Juvenile male fur seals may be
killed with firearms from January 1
through May 31 annually, or may be
killed using alternative hunting
methods developed through the St. Paul
Island Co-management Council if those
methods are consistent with §216.71
and result in substantially similar
effects. A firearm is any weapon, such
as a pistol or rifle, capable of firing a
missile using an explosive charge as a
propellant.

(2) Juvenile male fur seals may be
harvested without the use of firearms
from June 23 through December 31
annually. Authorized harvest may be by
established harvest methods of herding
and stunning followed immediately by
exsanguination, or by alternative harvest
methods developed through the St. Paul
Island Co-management Council if those
methods are consistent with §216.71
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and result in substantially similar
effects.

(3) Pribilovians are authorized each
year up to 20 mortalities of female fur
seals associated with the subsistence
seasons. Any female fur seal mortalities
will be included in the total number of
fur seals authorized per year for
subsistence uses (2,000).

(f) Subsistence use suspension
provisions. (1) The Assistant
Administrator is required to suspend
the take provided for in § 216.71 on St.
George and/or St. Paul Islands, as
appropriate, when:

(i) He or she determines that
subsistence use is being conducted in a
wasteful manner; or

(ii) With regard to St. George Island,
two female fur seals have been killed
during the subsistence seasons on St.
George Island.

(2) A suspension based on a
determination under paragraph (f)(1)(i)
of this section may be lifted by the
Assistant Administrator if he or she
finds that the conditions that led to the
determination that subsistence use was
being conducted in a wasteful manner
have been remedied.

(3) A suspension based on a
determination under paragraph (f)(1)(ii)
of this section may be lifted by the
Assistant Administrator if he or she
finds that the conditions that led to the
killing of two female fur seals on St.
George Island have been remedied and
additional or improved methods to

detect female fur seals during the
subsistence seasons are being
implemented.

(g) Subsistence use termination
provisions. The Assistant Administrator
shall terminate the annual take provided
for in § 216.71 on the Pribilof Islands, as
follows:

(1) For St. Paul Island:

(i) For the hunting of juvenile male
fur seals with firearms, at the end of the
day on May 31 or when 2,000 fur seals
have been killed, whichever comes first;

(i) For the harvest of juvenile male
fur seals without firearms, at the end of
the day on December 31 or when 2,000
fur seals have been killed, whichever
comes first; or

(iii) When 20 female fur seals have
been killed during the subsistence
seasons.

(2) For St. George Island:

(i) For the sub-adult male harvest, at
the end of the day on August 8 or when
500 sub-adult male seals have been
harvested, whichever comes first;

(ii) For the male young of the year
harvest, at the end of the day on
November 30 or earlier when either of
the following occurs first: 150 male
young of the year fur seals have been
harvested or a total of 500 male sub-
adult and male young of the year fur
seals have been harvested; or

(iii) When three female fur seals have
been killed during the subsistence
seasons.

m 3. Revise § 216.74 to read as follows:

§216.74 Cooperation between fur seal
subsistence users, tribal and Federal
officials.

Federal scientists and Pribilovians
cooperatively manage the subsistence
use of northern fur seals under section
119 of the Marine Mammal Protection
Act (16 U.S.C. 1388). The federally
recognized tribes on the Pribilof Islands
have signed agreements describing a
shared interest in the conservation and
management of fur seals and the
designation of co-management councils
that meet and address the purposes of
the co-management agreements for
representatives from NMFS, St. George
and St. Paul tribal governments. NMFS
representatives are responsible for
compiling information related to
sources of human-caused mortality and
serious injury of marine mammals. The
Pribilovians are responsible for
reporting their subsistence needs and
actual level of subsistence take. This
information is used to update stock
assessment reports and make
determinations under § 216.72.
Pribilovians who take fur seals for
subsistence uses collaborate with NMFS
representatives and the respective Tribal
representatives to consider best
subsistence use practices under co-
management and to facilitate scientific
research.

[FR Doc. 2019-21450 Filed 9-27-19; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 922

[Doc. No. AMS-SC-19-0048; SC19-922—1
PR]

Marketing Order Regulating the
Handling of Apricots Grown in
Designated Counties in Washington;
Increased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement a recommendation from the
Washington Apricot Marketing
Committee (Committee) to increase the
assessment rate established for the
2019-2020 and subsequent fiscal
periods. The assessment rate would
remain in effect indefinitely unless
modified, suspended, or terminated.

DATES: Comments must be received by
November 1, 2019.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, Stop 0237, Washington, DC
20250-0237; Fax: (202) 720-8938; or
internet: http://www.regulations.gov.
Comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov. All comments
submitted in response to this rule will
be included in the record and will be
made available to the public. Please be
advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.

FOR FURTHER INFORMATION CONTACT: Dale
Novotny, Marketing Specialist, or Gary
Olson, Regional Director, Northwest
Marketing Field Office, Marketing Order
and Agreement Division, Specialty
Crops Program, AMS, USDA;
Telephone: (503) 326-2724, Fax: (503)
326—7440, or Email: dalej.novotny@
usda.gov or GaryD.Olson@usda.gov.
Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, Stop 0237, Washington, DC
20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes to amend regulations issued to
carry out a marketing order as defined
in 7 CFR 900.2(j). This proposed rule is
issued under Marketing Order No. 922,
as amended (7 CFR part 922), regulating
the handling of apricots grown in
designated counties of Washington. Part
922 (referred to as the “Order”) is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.” The Committee
locally administers the Order and is
comprised of apricot growers and
handlers operating within the area of
production.

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
13563 and 13175. This proposed rule
falls within a category of regulatory
actions that the Office of Management
and Budget (OMB) exempted from
Executive Order 12866 review.
Additionally, because this proposed
rule does not meet the definition of a
significant regulatory action, it does not
trigger the requirements contained in
Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”’ (February 2, 2017).

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the Order now in
effect, Washington apricot handlers are
subject to assessments. Funds to
administer the Order are derived from
such assessments. It is intended that the

proposed assessment rate would be
applicable to all assessable Washington
apricots for the 2019-2020 fiscal period,
and continue until amended,
suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

The Order authorizes the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. Committee
members are familiar with its needs and
with the costs of goods and services in
their local area and can formulate an
appropriate budget and assessment rate.
The assessment rate is formulated and
discussed in a public meeting where all
directly affected persons have an
opportunity to participate and provide
input.

This proposed rule would increase
the assessment rate from $1.00 to $2.86
per ton of Washington apricots handled
for the 2019-2020 and subsequent fiscal
periods. The proposed higher rate is
necessary to fund the Committee’s
2019-2020 fiscal period budgeted
expenditures. Based on input received
from growers at an annual meeting, the
2019 crop of Washington apricots is
expected to be unusually low because of
the effects of late season frost on
budding orchard trees. The Committee
believes that increasing the assessment
rate would allow the Committee to fully
fund its 2019-2020 budgeted expenses.

The Committee held a well-publicized
meeting May 8, 2019, at which all
interested parties were encouraged to
participate in the discussions. However,
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the Order’s quorum requirement was
not met and the Committee was not able
to conduct official business. The
following day, the Committee
conducted the voting by email and
unanimously recommended 2019-2020
fiscal period expenditures of $8,325 and
an assessment rate of $2.86 per ton of
apricots handled. The 2019-2020 fiscal
period budgeted expenses are
unchanged from the prior year. The
proposed assessment rate of $2.86 is
$1.86 higher than the $1.00 per ton rate
currently in effect.

The Committee recommended the
assessment rate increase due to the
anticipated reduced production level in
2019 resulting from a late season frost
that damaged the crop. The 2018 crop
was also smaller than the Committee
had anticipated by 2,036 tons, which
resulted in the Committee using more
funds from its financial reserve than
expected.

The major expenditures
recommended by the Committee for the
2019-2020 fiscal period include $4000
for program management contract
services provided by the Washington
State Fruit Commission, $2,600 for
annual audit and legal expenses, $1,300
for Committee travel and meeting
expenses, and $425 for administrative
expenses. In comparison, the
aforementioned expense categories
budgeted for the 2018-2019 fiscal
period were the same amounts.

The assessment rate recommended by
the Committee was derived by
considering anticipated expenses,
expected apricot sales, and the amount
of funds available in the authorized
reserve. Expected income derived from
handler assessments of $9,438 (3,300
tons of apricots at $2.86 per ton), would
be adequate to cover budgeted expenses
of $8,325 and contribute $1,113 to the
Committee’s financial reserve. Funds in
the reserve (estimated to be $7,211 at
the beginning of the 2019-2020 fiscal
period) would be kept within the
maximum permitted by § 922.142(a) by
not exceeding the expenses of
approximately one fiscal period.

The assessment rate proposed in this
rule would continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings

are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s budget for subsequent
fiscal periods would be reviewed and,
as appropriate, approved by USDA.

Initial Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act are unique in that they are brought
about through group action of
essentially small entities acting on their
own behalf.

There are approximately 315 growers
and 13 handlers of apricots in the
regulated production area subject to
regulation under the Order. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $7,500,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000 (13 CFR 121.201).

According to data from USDA Market
News, the 2018 season average f.0.b.
price for Washington apricots was
approximately $25.07 per carton. The
Committee reported that the industry
shipped 3,964 tons for the season,
which equals approximately 528,533
cartons (3,964 tons at an approximate
net weight of 15 pounds per carton).
Using the number of handlers, and
assuming a normal distribution, most
handlers would have average annual
receipts of less than $7,500,000 ($25.07
times 528,533 equals $13,250,331
divided by 13 handlers equals
$1,019,256 per handler).

In addition, based on USDA National
Agricultural Statistics Service data, the
weighted average grower price for the
2018 season was $1,330 per ton of
apricots. Based on grower price,
shipment data, and the total number of
Washington apricot growers, and
assuming a normal distribution, the
average annual grower revenue is below

$750,000 ($1,330 times 3,964 tons
equals $5,272,120 divided by 315
growers equals $16,737 per grower).
Thus, most growers and handlers of
Washington apricots may be classified
as small entities.

This proposed rule would increase
the assessment rate collected from
handlers for the 2019-2020 and
subsequent fiscal periods from $1.00 to
$2.86 per ton of Washington apricots
handled. The Committee unanimously
recommended 2019-2020 fiscal period
expenditures of $8,325 and the $2.86
per ton assessment rate. The proposed
assessment rate of $2.86 is $1.86 higher
than the rate for the 2018-2019 fiscal
period. The Committee estimates that
the industry will handle 3,300 tons of
fresh, Washington apricots during the
2019-2020 fiscal period. Thus, the $2.86
per ton rate should provide $9,438 in
assessment income. Income derived
from handler assessments would be
adequate to cover all budgeted
expenses. In addition, the Committee
anticipates adding $1,113 to its
monetary reserve in the 2019-2020
fiscal period.

The major expenditures
recommended by the Committee for the
2019-2020 fiscal period include $4000
for program management contract
services provided by the Washington
State Fruit Commission, $2,600 for
annual audit and legal expenses, $1,300
for Committee travel and meeting
expenses, and $435 for administrative
expenses. Those budgeted expenditures
are unchanged from the previous fiscal
period.

The proposed increased assessment
rate is necessary to cover all the
Committee’s 2019-2020 fiscal period
budgeted expenditures and replenish its
financial reserve. The Committee has
had to draw from its monetary reserve
to partially fund program activities
during previous fiscal periods.

Prior to arriving at this budget and
assessment rate recommendation, the
Committee considered maintaining the
current assessment rate of $1.00 per ton.
However, after grower input and
discussions at its May 8, 2019, meeting,
the anticipated crop was downgraded
from 5,500 to 3,300 tons. This amount
of production at the current assessment
level of $1.00 per ton would not
generate enough assessment income to
fund the Committee’s operations for the
2019-2020 fiscal period and allow it to
maintain an adequate financial reserve.
Based on estimated shipments, the
recommended assessment rate of $2.86
per ton of apricots should provide
$9,438 in assessment income. The
Committee determined assessment
revenue at the proposed higher rate
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would be adequate to cover all budgeted
expenditures for the 2019-2020 fiscal
period and allow it to make a small
contribution to its financial reserve.
Reserve funds would be kept within the
amount authorized in the Order.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the average grower price for the
2019-2020 season should be
approximately $800-$1,600 per ton of
Washington apricots. Therefore, the
estimated assessment revenue for the
2019-2020 marketing year as a
percentage of total grower revenue
would be between 0.18 and 0.36
percent.

This proposed action would increase
the assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to growers. However,
these costs would be offset by the
benefits derived by the operation of the
Order.

The Committee’s meetings are widely
publicized throughout the Washington
apricot industry. All interested persons
were invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the May 8, 2019, meeting was
a public meeting and all entities, both
large and small, were able to express
views on this issue. In addition,
interested persons are invited to submit
comments on this proposed rule,
including the regulatory and
information collection impacts of this
action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the OMB and
assigned OMB No. 0581-0178, Specialty
Crops. No changes in those
requirements would be necessary
because of this action. Should any
changes become necessary, they would
be submitted to OMB for approval.

This proposed rule would not impose
any additional reporting or
recordkeeping requirements on either
small or large Washington apricot
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen

access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: hitp://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

List of Subjects in 7 CFR Part 922

Apricots, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 922 is proposed to
be amended as follows:

PART 922—MARKETING ORDER
REGULATING THE HANDLING OF
APRICOTS GROWN IN DESIGNATED
COUNTIES IN WASHINGTON

m 1. The authority citation for part 922
continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 922.235 is revised to read
as follows:

§922.235 Assessment rate.

On and after April 1, 2019, an
assessment rate of $2.86 per ton is
established for Washington apricots
handled in the production area.

Dated: September 23, 2019.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-21023 Filed 10-1-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 431
[EERE-2018-BT-STD-0003]

Appliance Standards and Rulemaking
Federal Advisory Committee: Notice of
Open Teleconference/Webinar for the
Variable Refrigerant Flow Multi-Split
Air Conditioners and Heat Pumps
Working Group To Negotiate a Notice
of Proposed Rulemaking for Test
Procedures and Energy Conservation
Standards

AGENCY: Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy.

ACTION: Proposed rule; open
teleconference/webinar.

SUMMARY: The U.S. Department of
Energy (DOE or the Department)
announces a webinar for the variable
refrigerant flow multi-split air
conditioners and heat pumps (VRF
multi-split systems) working group. The
Federal Advisory Committee Act
(FACA) requires that agencies publish
notice of an advisory committee meeting
in the Federal Register.

DATES: Tuesday, October 1, 2019 from
11:00 a.m. to 1:00 p.m. (EDT).

ADDRESSES: Webinar only. Please see
the Public Participation section of this
notice for additional information on
webinar registration information,
participant instructions, and
information about the capabilities
available to webinar participants.

FOR FURTHER INFORMATION CONTACT: Mr.
John Cymbalsky, U.S. Department of
Energy, Office of Building Technologies
(EE-5B), 950 L’Enfant Plaza SW,
Washington, DC 20024. Telephone:
(202) 287-1692. Email: ASRAC@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: On
January 10, 2018, the Appliance
Standards and Rulemaking Federal
Advisory Committee (ASRAC) met and
passed the recommendation to form a
VRF multi-split systems working group
to meet and discuss and, if possible,
reach a consensus on proposed Federal
test procedures and energy conservation
standards for VRF multi-split systems.
On April 11, 2018, DOE published a
notice of intent to establish a working
group for VRF multi-split systems to
negotiate a notice of proposed
rulemaking for test procedures and
energy conservations standards. The
notice also solicited nominations for
membership to the working group. 83
FR 15514.

On August 22, 2019, DOE published
a notice announcing public meetings for
the VRF working group. 84 FR 43731.
This notice adds an October 1, 2019
webinar to the list of public meetings for
the VRF working group.

DOE will host a webinar on October
1, 2019 from 11:00 a.m. to 1:00 p.m.
(EDT).

The purpose of this meeting will be to
negotiate in an attempt to reach
consensus on proposed Federal test
procedures and energy conservation
standards for VRF multi-split systems.

Public Participation
Attendance at Webinar

The time and date of the webinar is
listed in the DATES section of this
document. If you plan to attend the
public meeting, please notify the
ASRAC staff at asrac@ee.doe.gov.
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Please note that foreign nationals
participating in the webinar are subject
to advance security screening
procedures which require advance
notice prior to attendance at the public
meeting. If a foreign national wishes to
participate in the webinar, please
inform DOE as soon as possible by
contacting Ms. Regina Washington at
(202) 586—1214 or by email:
Regina.Washington@ee.doe.gov so that
the necessary procedures can be
completed.

Webinar registration information,
participant instructions, and
information about the capabilities
available to webinar participants will be
published on DOE’s website: https://
energy.gov/eere/buildings/appliance-
standards-and-rulemaking-federal-
advisory-committee. Participants are
responsible for ensuring their systems
are compatible with the webinar
software.

Procedure for Submitting Prepared
General Statements for Distribution

Any person who has plans to present
a prepared general statement may
request that copies of his or her
statement be made available at the
public meeting. Such persons may
submit requests, along with an advance
electronic copy of their statement in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format, to the appropriate address
shown in the FOR FURTHER INFORMATION
CONTACT section of this notice. The
request and advance copy of statements
must be received at least one week
before the public meeting and may be
emailed, hand-delivered, or sent by
postal mail. DOE prefers to receive
requests and advance copies via email.
Please include a telephone number to
enable DOE staff to make a follow-up
contact, if needed.

Conduct of the Public Meetings

ASRAC’s Designated Federal Officer
will preside at the public meetings and
may also use a professional facilitator to
aid discussion. The meetings will not be
judicial or evidentiary-type public
hearings, but DOE will conduct them in
accordance with section 336 of EPCA
(42 U.S.C. 6306). A court reporter will
be present to record the proceedings and
prepare a transcript. A transcript of each
public meeting will be included on
DOE’s website: https://energy.gov/eere/
buildings/appliance-standards-and-
rulemaking-federal-advisory-committee.
In addition, any person may buy a copy
of each transcript from the transcribing
reporter. Public comment and
statements will be allowed prior to the
close of each meeting.

Docket

The docket is available for review at:
https://www.regulations.gov/
docket?D=EERE-2018-BT-STD-0003,
including Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the http://www.regulations.gov index.
However, not all documents listed in
the index may be publically available,
such as information that is exempt from
public disclosure.

Signed in Washington, DG, on September
25, 2019.

Alexander N. Fitzsimmons,

Acting Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2019-21430 Filed 10-1-19; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 390
RIN 3064—-AF13

Removal of Transferred OTS
Regulations Regarding Regulatory
Reporting Requirements, Regulatory
Reports and Audits of State Savings
Associations

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Notice of proposed rulemaking.

SUMMARY: In this notice of proposed
rulemaking (proposal or proposed rule),
the Federal Deposit Insurance
Corporation (FDIC) proposes to rescind
and remove from the Code of Federal
Regulations 12 CFR part 390, subpart R,
entitled Regulatory Reporting Standards
(part 390, subpart R).

DATES: Comments must be received on
or before November 1, 2019.
ADDRESSES: You may submit comments
by any of the following methods:

o FDIC website: https://www.fdic.gov/
regulations/laws/federal/. Follow
instructions for submitting comments
on the agency website.

e Email: Comments@fdic.gov. Include
RIN 3064—-AF13 on the subject line of
the message.

o Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery to FDIC: Comments
may be hand-delivered to the guard
station at the rear of the 550 17th Street
building (located on F Street) on
business days between 7 a.m. and 5 p.m.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Please include your name, affiliation,
address, email address, and telephone
number(s) in your comment. All
statements received, including
attachments and other supporting
materials, are part of the public record
and are subject to public disclosure.
You should submit only information
that you wish to make publicly
available.

Please note: All comments received
will be posted generally without change
to https://www.fdic.gov/regulations/
laws/federal/, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT:
Christine M. Bouvier, Assistant Chief
Accountant, (202) 898-7289, CBouvier@
FDIC.gov, Division of Risk Management
Supervision; Karen J. Currie, Senior
Examination Specialist, (202) 898—-3981,
Division of Risk Management
Supervision; David M. Miles, Counsel,
Legal Division, (202) 898—3651.
SUPPLEMENTARY INFORMATION:

I. Policy Objectives

The policy objectives of the proposed
rule are twofold. The first is to simplify
the FDIC’s regulations by removing
unnecessary ones and thereby
improving ease of reference and public
understanding. The second is to
promote parity between State savings
associations and State nonmember
banks by having the regulatory reporting
requirements, regulatory reports and
audits of both classes of institutions
addressed in the same FDIC rules.

II. Background

A. The Dodd-Frank Act

The Dodd-Frank Act, signed into law
on July 21, 2010, provided for a
substantial reorganization of the
regulation of State and Federal savings
associations and their holding
companies.! Beginning July 21, 2011,
the transfer date established by section
311 of the Dodd-Frank Act,? the powers,
duties, and functions formerly
performed by the OTS were divided
among the FDIC, as to State savings
associations, the Office of the
Comptroller of the Currency (OCC), as to
Federal savings associations, and the
Board of Governors of the Federal
Reserve System (FRB), as to savings and
loan holding companies. Section 316(b)
of the Dodd-Frank Act3 provides the
manner of treatment for all orders,

1Pub. L. 111-203, 124 Stat. 1376 (2010).
2Codified at 12 U.S.C. 5411.
3 Codified at 12 U.S.C. 5414(b).
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resolutions, determinations, regulations,
and other advisory materials that have
been issued, made, prescribed, or
allowed to become effective by the OTS.
The section provides that if such
materials were in effect on the day
before the transfer date, they continue in
effect and are enforceable by or against
the appropriate successor agency until
they are modified, terminated, set aside,
or superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.

Pursuant to section 316(c) of the
Dodd-Frank Act,% on June 14, 2011, the
FDIC’s Board of Directors (Board)
approved a “List of OTS Regulations to
be Enforced by the OCC and the FDIC
Pursuant to the Dodd-Frank Wall Street
Reform and Consumer Protection Act.”
This list was published by the FDIC and
the OCC as a Joint Notice in the Federal
Register on July 6, 2011.5

Although section 312(b)(2)(B)(i)(II) of
the Dodd-Frank Act® granted the OCC
rulemaking authority relating to both
State and Federal savings associations,
nothing in the Dodd-Frank Act affected
the FDIC’s existing authority to issue
regulations under the Federal Deposit
Insurance Act (FDI Act) 7 and other laws
as the “appropriate Federal banking
agency’”’ or under similar statutory
terminology. Section 312(c)(1) of the
Dodd-Frank Act®8 revised the definition
of “appropriate Federal banking
agency’”’ contained in section 3(q) of the
FDI Act,? to add State savings
associations to the list of entities for
which the FDIC is designated as the
“appropriate Federal banking agency.”
As a result, when the FDIC acts as the
designated “appropriate Federal
banking agency” (or under similar
terminology) for State savings
associations, as it does here, the FDIC is
authorized to issue, modify, and rescind
regulations involving such associations,
as well as for State nonmember banks
and State-licensed insured branches of
foreign banks.

As noted above, on June 14, 2011,
operating pursuant to this authority, the
Board issued a list of regulations of the
former OTS that the FDIC would enforce
with respect to State savings
associations. On that same date, the
Board reissued and redesignated certain
regulations transferred from the former
OTS. These transferred OTS regulations
were published as new FDIC regulations

4Codified at 12 U.S.C. 5414(c).

576 FR 39246 (July 6, 2011).

6 Codified at 12 U.S.C. 5412(b)(2)(B)(i)(ID).
712 U.S.C. 1811 et seq.

8 Codified at 12 U.S.C. 5412(c)(1).

912 U.S.C. 1813(q).

in the Federal Register on August 5,
2011.19 When the FDIC republished the
transferred OTS regulations as new
FDIC regulations, it specifically noted
that its staff would evaluate the
transferred OTS rules and might later
recommend incorporating the
transferred OTS regulations into other
FDIC regulations, amending them, or
rescinding them, as appropriate.1?

B. Transferred OTS Regulations
(Transferred to the FDIC’s Part 390,
Subpart R)

A subset of the regulations transferred
to the FDIC from the OTS concern
regulatory reporting requirements,
regulatory reports and audits of State
savings associations. The OTS
regulations, formerly found at 12 CFR
part 562, now comprise 12 CFR part
390, subpart R. The provisions of part
390, subpart R, are discussed in Part III
of this Supplementary Information
section, below.

The FDIC has conducted a careful
review and comparison of part 390,
subpart R, and other FDIC regulations
that pertain to regulatory reporting
requirements (12 CFR part 304, 12 CFR
part 363 and its Appendices A and B,
and 12 CFR part 364 and its Appendix
A), regulatory reports (12 CFR part 304
and 12 CFR part 308), and audits of
insured depository institutions (12 CFR
part 363 and its Appendices A and B
and 12 CFR part 364 and its Appendix
A) that already apply to State savings
associations. As discussed in Part III of
this Supplementary Information section,
the FDIC proposes to rescind part 390,
subpart R, because the FDIC considers it
to be redundant or otherwise
unnecessary given the applicability of
these other FDIC regulations.

III. Comparison of the Transferred OTS
Regulations Proposed for Removal With
Other Applicable FDIC Regulations

A. Regulatory Reporting Requirements:
State Savings Associations Must
Maintain Business Records Supporting
and Easily Reconciled to Their
Regulatory Reports and GAAP Financial
Statements and Must Use the Forms and
Follow the Instructions of the FDIC in
Preparing Regulatory Reports

1. Transferred OTS Regulation Currently
at 12 CFR part 390.320

Section 390.320 imposes two
requirements upon State savings
associations designed to help maintain
the integrity, accuracy, reliability and
uniformity of key documents used by
the FDIC for supervisory purposes. First,

1076 FR 47652 (Aug. 5, 2011).
11 See 76 FR 47653.

section 390.320(a) requires each State
savings association to maintain accurate
and complete records of its business
transactions that support and are readily
reconcilable to the association’s
regulatory reports and to financial
reports prepared in accordance with
generally accepted accounting
principles (GAAP).12 Second, section
390.320(b) instructs each State savings
association to prepare its regulatory
reports using such forms and following
such regulatory reporting requirements
as the FDIC may require by regulation
or otherwise.13

2. Other FDIC Regulations

State savings associations are already
subject to other FDIC regulations that
achieve the purposes of section 390.320.
For example, as recognized by section
304.3 of the FDIC’s regulations, all
insured depository institutions,
including State savings associations, are
required to file quarterly Consolidated
Reports of Condition and Income (Call
Reports). Under section 304.3(a), all
insured depository institutions must
prepare the Call Report in accordance
with the instructions for the report (Call
Report Instructions), which in turn
require the institutions to maintain their
business records in a manner that
supports and reconciles to the contents
of the Call Report.14 In addition,
portions of the Call Report also are
required to be prepared in accordance
with GAAP.15 Furthermore, all insured
depository institutions, including State
savings associations, with total assets of
$500 million or more at the beginning
of their respective fiscal year (“covered
institutions”) must prepare annual
financial statements in accordance with
GAAP, which must be submitted to the
FDIC, the appropriate Federal banking

1212 CFR 390.320(b). Subpart R defines the term
“regulatory report” to mean “any report that the
FDIC prepares, or is submitted to, or used by the
FDIC, to determine compliance with its rules and
regulations, and to evaluate the safe and sound
condition and operations of State savings
associations. Regulatory reports are regulatory
documents, not accounting documents.” 12 CFR
390.321(a).

1312 CFR 390.320(b).

14 See the section entitled ‘“Preparation of the
Reports” contained in the General Instructions
portion of Call Report Instructions for the FFIEC
031, 041 and 051 Report Forms and the section
entitled “Preparation of Information to be
Reported” in the General Instructions portion of the
Report of Assets and Liabilities of U.S. Branches
and Agencies of Foreign Banks (FFIEC 002 Report
Form).

1512 U.S.C. 1831(n); See the section entitled
“Applicability of U.S. Generally Accepted
Accounting Principles to Regulatory Reporting
Requirements” contained in the General
Instructions portion of Call Report Instructions for
the FFIEC 031, 041 and 051 Report Forms and the
section entitled “Accounting Basis” in the General
Instructions portion of the FFIEC 002 Report Form.



Federal Register/Vol.

84, No. 191/ Wednesday, October 2,

2019/Proposed Rules 52389

agency for the institution (if not the
FDIC) and the appropriate State bank
supervisor if applicable.16

In addition, all State savings
associations and other FDIC-supervised
institutions are subject to 12 CFR part
364 (including its Appendix A).17 This
part requires FDIC-supervised
institutions to have internal controls
and information systems that are
appropriate to their size and the risks
posed by their activities and that
provide for, among other things: “timely
and accurate financial, operational and
regulatory reports.” 18 Because accurate
and complete business records are the
very foundation of accurate regulatory
and financial reporting, State savings
associations must, therefore, maintain
accurate and complete records of their
business transactions supporting and
readily reconcilable to the associations’
regulatory and financial reports. In the
event an FDIC-supervised institution
fails to create and maintain the required
internal controls and information
systems, the FDIC may require the
institution to submit a safety and
soundness plan designed to correct the
deficiencies and, if necessary, compel
compliance by means of order.?

In addition, existing FDIC regulations
also require State savings associations
and other FDIC-supervised institutions
to use the forms and follow the
instructions of the FDIC in preparing
and submitting their regulatory reports.
For example, section 304.3(a) of the
FDIC’s regulations requires all insured
depository institutions, including State
savings associations, to follow the Call
Report Instructions in preparing their
Call Reports.20 Moreover, it is difficult
to see how an institution could fail to
comply with relevant instructions
governing regulatory reports and yet
still file a timely, accurate and complete
report in accordance with the explicit or
implicit requirements of the governing
statute or regulation.

1612 U.S.C. 1831(m); 12 CFR part 363.

1712 CFR 364.101. Part 364 and its appendices
implement section 39(a) of the FDI Act. 12 U.S.C.
1831p-1. Taken together, part 364 and Appendix A
reflect the FDIC’s longstanding expectations for all
prudently managed FDIC-supervised institutions
while generally leaving the specific methods of
achieving these objectives to each institution.

1812 CFR part 364, Appendix A IL

19 See 12 U.S.C. 1831p—-1(e); 12 CFR 308.300, et
seq.; 12 CFR part 364, Appendix A.

2012 CFR 304.3(a). See 12 U.S.C. 1817(a); 12
U.S.C. 1464(v).

B. Regulatory Reports: State Savings
Associations Must Prepare Regulatory
Reports Using GAAP and Safe & Sound
Practices

1. Transferred OTS Regulation Currently
at 12 CFR Part 390.321

The transferred OTS regulation found
at 12 CFR 390.321(b)(1) provides a
framework of “regulatory reporting
requirements” governing the
preparation of regulatory reports by
State savings associations. Such
requirements must, at a minimum,
incorporate GAAP whenever called for;
incorporate applicable safe and sound
practices specified in the report
instructions and other FDIC
publications; and incorporate such
additional safety and soundness
requirements more stringent than GAAP
as the FDIC may prescribe.?! If the FDIC
determines that a State savings
association’s regulatory reports for
previous reporting periods are not in
compliance, the association must
correct the reports in accordance with
the directions of the FDIC.22

2. Other FDIC Regulations

A similar framework is embodied in
other applicable FDIC regulations. For
example, 12 CFR part 304 requires all
insured depository institutions to
prepare their Call Reports in accordance
with the Call Report Instructions. The
Call Report Instructions, published by
the Federal Financial Institutions
Examination Council (FFIEC), contain
uniform reporting requirements that the
Federal banking agencies, including the
FDIC, have determined to be consistent
with GAAP and other regulatory
reporting requirements.23 In the event of
a failure by a State savings association
to follow the Call Report Instructions,
the FDIC is empowered to take
enforcement action to obtain specified
civil money penalties for as long as the
violation remains uncorrected.2# The
FDIC also may be able to seek a cease-

2112 CFR 390.321(b)(2) has an “exception”
making clear that State savings associations are not
required to reflect any regulatory reporting
requirements not consistent with GAAP in audited
financial statements, including financial statements
contained in securities filings submitted to the FDIC
pursuant to the Securities Exchange Act of 1934 or
subpart W and 12 CFR part 192. See 12 CFR
390.321(b).

22 See 12 CFR 390.321(b).

23 See the section entitled “Applicability of U.S.
Generally Accepted Accounting Principles to
Regulatory Reporting Requirements’ contained in
the General Instructions portion of Call Report
Instructions for the FFIEC 031, 041 and 051 Report
Forms and the section entitled ‘“Accounting Basis”
in the General Instructions portion of the FFIEC 002
Report Form.

2412 U.S.C. 1818(i)(2); 12 CFR part 308, subpart
H.

and-desist order to prevent an
impending or ongoing violation and to
require corrective action to remedy
violations in prior reporting periods.25

C. Audits

1. Transferred OTS Regulation Currently
at 12 CFR Part 390.322

The transferred OTS regulation
currently found at 12 CFR 390.322
relates to audits of financial statements
by qualified independent public
accountants. This provision authorizes
the FDIC, whenever needed for safety or
soundness purposes, to require a State
savings association to retain a qualified
independent public accountant to
conduct an independent audit of the
association’s financial statements.26

2. Other FDIC Regulations

Other FDIC requirements applicable
to all insured depository institutions
serve the underlying purposes of section
390.322. For example, as noted
previously, all FDIC-supervised
institutions, including State savings
associations, are required by part 364
Appendix A to maintain internal
controls that provide for “timely and
accurate financial, operational and
regulatory reports” along with an
internal audit system that provides for
adequate monitoring of the internal
controls system.2? In the event an FDIC-
supervised institution fails to create and
maintain the required internal controls
and information systems, the FDIC may
require the institution to submit a safety
and soundness plan designed to correct
the deficiencies and, if necessary,
compel compliance by means of order.28
The FDIC has the ability, pursuant to its
examination and safety and soundness
authority, to obtain records and reports
from State savings associations.29 In

2512 U.S.C. 1817(a), (c); 1818(b); 1464(v). Because
FDIC statutes and regulations do not require FDIC-
supervised institutions to deviate from GAAP in the
preparation of their annual financial statements,
there is no need to include the exception discussed
in footnote 21, supra.

26 Although 12 CFR 390.322 by its terms
mandates such an audit for a State savings
association with a composite examination rating of
3,4, or 5, Section 322 allows the FDIC to forego an
audit if it would not provide further information on
safety and soundness matters relating to the
examination rating. See 12 CFR 390.322(c)(2).

2712 CFR part 364 Appendix A sections IT A and
B. For an institution whose size, complexity or
scope of operations does not warrant a full scale
internal audit function, a system of independent
reviews of key internal controls may be used.

28 See 12 U.S.C. 1831p-1(e); 12 CFR 308.300, et
seq. State savings associations may also wish to
consult the Interagency Statement of Policy on the
Internal Audit Function and Its Outsourcing for
additional agency recommendations and sound
banking practices.

29 See 12 U.S.C. 1464(d); 1831p—1(e).
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addition, through the safety and
soundness plan, the FDIC may request
an independent audit of a State savings
association.30 If the State savings
association does not provide an
acceptable plan to the FDIC and
implement it, the FDIC may be able to
require such audit pursuant to a safety
and soundness order if such measures
relate to identified safety and soundness
deficiencies.

In addition, insured depository
institutions are required by law to file
Call Reports that are free from false or
misleading information and the FDIC is
empowered to take enforcement action
in the event that an institution fails to
do so. In the event a State savings
association’s financial statements do not
accurately reflect the association’s
financial condition or results of
operations, the inaccuracy is likely to
flow from the financial statements into
the Call Report, in contravention of the
Call Report Instructions. If a State
savings association’s Call Report
contains such a material inaccuracy, the
FDIC can require the savings association
to amend its Call Report to correct that
material inaccuracy and, depending on
the facts and circumstances, the
correction may necessitate the revision
of the savings association’s financial
statements. If a savings association
refuses to make a required amendment
to its Call Report, the FDIC may be able
to seek a cease-and-desist order to
require corrective action to remedy
violations in prior reporting periods.3?
In addition, the FDIC is empowered to
obtain specified civil money penalties
for as long as the problems remain
uncorrected.32

In addition, the FDIC’s regulations
independently impose audit
requirements for many institutions,
including several State savings
associations. For example, 12 CFR part
363 requires covered institutions (those
with $500 million or more in assets)
each year to submit annual financial
statements that have been prepared in
accordance with GAAP and have been
audited by an independent public
accountant.33

30 See 12 U.S.C. 1464(d), 1831p—1. See also 82 FR
8082, 8099 (Jan. 23, 2017). State savings
associations also may be subject to audit
requirements under applicable state law or as
required by the appropriate State bank supervisor.

3112 U.S.C. 1817(a), (c); 1818(b); 1464(v).

3212 U.S.C. 1818(i)(2); 12 CFR part 308, subpart
H.

3312 CFR 363.4(a). Part 363 also requires covered
institutions to prepare a management report each
year containing a statement of management’s
responsibilities for, among other things, preparing
the institution’s financial statements, establishing
and maintaining an adequate internal control
structure and procedure for financial reporting, and

IV. Proposed Amendments to Part 390,
Subpart R

As discussed in Part III of this
Supplementary Information, the FDIC’s
part 390 subpart R addresses regulatory
reporting requirements, regulatory
reports and audits. After reviewing the
requirements in part 390, subpart R, the
FDIG, as the appropriate Federal
banking agency for State savings
associations, proposes to rescind part
390, subpart R in its entirety.
Rescinding part 390, subpart R will
serve to streamline the FDIC’s rules and
eliminate redundant, duplicate or
otherwise unnecessary regulations in
light of other FDIC regulations that
specifically govern these matters and
apply to insured depository institutions,
including State savings associations

V. Expected Effects

As explained in detail in Part III of
this Supplementary Information section,
certain OTS regulations transferred to
the FDIC by the Dodd-Frank Act relating
to regulatory reporting requirements,
regulatory reports, and audits of State
savings associations are redundant or
unnecessary in light of applicable
statutes and other FDIC regulations.
This proposal would eliminate those
transferred OTS regulations.

As of June 30, 2019, the FDIC
supervises 3,424 depository institutions,
of which 38 (1.1%) are State savings
associations.3* The proposed rule would
affect regulations that govern State
savings associations.

As explained previously, the
proposed rule would remove sections
390.320, 390.321 and 390.332 of part
390, subpart R because these sections
are redundant of, or otherwise
unnecessary in light of, applicable
statutes and other FDIC regulations
regarding audits, reporting, and safety
and soundness. As a result, rescinding
and removing these regulations will not
have any substantive effects on State

complying with certain laws and regulations
relating to safety and soundness. 12 CFR
363.2(b)(1). The report must also contain
management’s assessment of the institution’s
compliance with those laws and regulations during
the fiscal year. 12 CFR 363.2(b)(2). For covered
institutions with consolidated total assets of $1
billion or more, the management report must also
include management’s assessment of the
effectiveness of the internal control structure and
procedures for financial reporting. 12 CFR
363.2(b)(3). Management’s internal control
assessment must be examined, attested to and
reported on by an independent accountant. 12 CFR
363.3(b). State savings associations may also wish
to consult the Interagency Policy Statement on
External Auditing Programs of Banks and Savings
Associations for additional agency
recommendations and sound banking practices.

34 Based on data from the June 30, 2019, Call
Report and FFIEC 002 Report Form.

savings associations or FDIC-supervised
institutions.

The FDIC invites comments on all
aspects of this analysis. In particular,
would the proposed rule have any costs
or benefits to covered entities that the
FDIC has not identified?

VI. Alternatives

The FDIC has considered alternatives
to the proposed rule but believes that
the proposed amendments represent the
most appropriate option for covered
entities. As discussed previously, the
Dodd-Frank Act transferred certain
powers, duties, and functions formerly
performed by the OTS to the FDIC. The
FDIC’s Board reissued and redesignated
certain transferred regulations from the
OTS, but noted that it would evaluate
them and might later incorporate them
into other FDIC regulations, amend
them, or rescind them, as appropriate.
The FDIC has evaluated the existing
regulations relating to regulatory
reporting standards and audits of
insured depository institutions,
including 12 CFR part 304; 12 CFR part
308; 12 CFR part 363 and its
Appendices A and B; 12 CFR part 364
and its Appendix A; and 12 CFR part
390, subpart R. The FDIC considered the
status quo alternative of retaining the
current regulations but did not choose
to do so because the underlying
purposes of those regulations are
already accomplished through
substantively similar regulations
regarding regulatory reports, regulatory
reporting requirements, and audits.
Therefore, the FDIC is proposing to
amend and streamline the FDIC’s
regulations.

VII. Request for Comments

The FDIC invites comments on all
aspects of this proposed rulemaking. In
particular, the FDIC requests comments
on the following questions:

1. Are the statutes and FDIC rules and
regulations discussed in this
Supplementary Information section
sufficient to provide consistent and
effective requirements relating to
regulatory reporting requirements,
regulatory reports and audits of State
savings associations for which the FDIC
is the appropriate Federal banking
agency? Please provide examples, data,
or otherwise substantiate your answer.

2. What negative impacts, if any, can
you foresee in the FDIC’s proposal to
rescind part 390, subpart R?

3. Please provide any other comments
you have on the proposal.

Written comments must be received
by the FDIC no later than November 1,
2019.
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VIII. Regulatory Analysis and
Procedure

A. The Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA),35 the FDIC may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number.

The proposed rule would rescind and
remove from FDIC regulations part 390,
subpart R. The proposed rule will not
create any new or revise any existing
collections of information under the
PRA. Therefore, no information
collection request will be submitted to
the OMB for review.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
requires that, in connection with a
notice of proposed rulemaking, an
agency prepare and make available for
public comment an initial regulatory
flexibility analysis that describes the
impact of the proposed rule on small
entities.3¢ However, a regulatory
flexibility analysis is not required if the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities,
and publishes its certification and a
short explanatory statement in the
Federal Register together with the rule.
The Small Business Administration
(SBA) has defined ‘“‘small entities” to
include banking organizations with total
assets of less than or equal to $550
million.37 Generally, the FDIC considers
a significant effect to be a quantified
effect in excess of 5 percent of total
annual salaries and benefits per
institution, or 2.5 percent of total
noninterest expenses. The FDIC believes
that effects in excess of these thresholds
typically represent significant effects for
FDIC-supervised institutions. For the
reasons provided below, the FDIC
certifies that the proposed rule, if
adopted in final form, would not have
a significant economic impact on a

3544 U.S.C. 3501-3521.

365 U.S.C. 601, et seq.

37 The SBA defines a small banking organization
as having $600 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended, by 84 FR 34261, effective
August 19, 2019). In its determination, “SBA counts
the receipts, employees, or other measure of size of
the concern whose size is at issue and all of its
domestic and foreign affiliates.” See 13 CFR
121.103. Following these regulations, the FDIC uses
a covered entity’s affiliated and acquired assets,
averaged over the preceding four quarters, to
determine whether the covered entity is “small” for
the purposes of the RFA..

substantial number of small banking
organizations. Accordingly, a regulatory
flexibility analysis is not required.

As of March 31, 2019,38 the FDIC
supervised 3,465 insured financial
institutions, of which 2,705 are
considered small banking organizations
for the purposes of RFA. The proposed
rule primarily affects regulations that
govern State savings associations. There
are 35 State savings associations
considered to be small banking
organizations for the purposes of the
RFA.39

As explained previously, the
proposed rule would remove sections
390.320, 390.321 and 390.332 of part
390, subpart R because these sections
are redundant or otherwise unnecessary
in light of applicable statutes and other
FDIC regulations. As a result, rescinding
the regulations would not have any
substantive effects on small FDIC-
supervised institutions.

Based on the information above, the
FDIC certifies that the proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

4. The FDIC invites comments on all
aspects of the supporting information
provided in this RFA section. In
particular, would this rule have any
significant effects on small entities that
the FDIC has not identified?

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 40 requires each Federal
banking agency to use plain language in
all of its proposed and final rules
published after January 1, 2000. As a
Federal banking agency subject to the
provisions of this section, the FDIC has
sought to present the proposed rule to
rescind part 390, subpart R in a simple
and straightforward manner. The FDIC
invites comments on whether the
proposal is clearly stated and effectively
organized, and how the FDIC might
make the proposal easier to understand.

D. Riegle Community Development and
Regulatory Improvement Act of 1994

Riegle Community Development and
Regulatory Improvement Act of 1994
(“RCDRIA”) requires that each Federal
banking agency, in determining the
effective date and administrative
compliance requirements for new

38 March 31, 2019, is the most recent period for
which the FDIC’s “small entity”” designations for
depository institutions are available.

39Based on data from the March 31, 2019, Call
Report and FFIEC 002 Report of Assets and
Liabilities of U.S. Branches and Agencies of Foreign
Bank.

40Pub. L. 106-102, 113 Stat. 1338, 1471 (codified
at 12 U.S.C. 4809).

regulations that impose additional
reporting, disclosure, or other
requirements on insured depository
institutions, consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations. In addition, new
regulations and amendments to
regulations that impose additional
reporting, disclosure, or other new
requirements on insured depository
institutions generally must take effect
on the first day of a calendar quarter
that begins on or after the date on which
the regulations are published in final
form. The FDIC invites comments that
further will inform its consideration of
RCDRIA.

E. The Economic Growth and Regulatory
Paperwork Reduction Act

Under section 2222 of the Economic
Growth and Regulatory Paperwork
Reduction Act of 1996 (EGRPRA), the
FDIC is required to review all of its
regulations, at least once every 10 years,
in order to identify any outdated or
otherwise unnecessary regulations
imposed on insured institutions.%! The
FDIC, along with the other Federal
banking agencies, submitted a Joint
Report to Congress on March 21, 2017,
(EGRPRA Report) discussing how the
review was conducted, what has been
done to date to address regulatory
burden, and further measures that will
be taken to address issues that were
identified. As noted in the EGRPRA
Report, the FDIC is continuing to
streamline and clarify its regulations
through the OTS rule integration
process. By removing unnecessary
regulations, such as part 390, subpart R,
this rule complements other actions the
FDIC has taken, separately and with the
other Federal banking agencies, to
further the EGRPRA mandate.

List of Subjects in 12 CFR Part 390

Administrative practice and
procedure, Advertising, Aged, Civil
rights, Conflict of interests, Credit,
Crime, Equal employment opportunity,
Fair housing, Government employees,
Individuals with disabilities, Reporting
and recordkeeping requirements,
Savings associations.

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation proposes to amend 12 CFR
390 as follows:

41Pub. L. 104-208, 110 Stat. 3009 (1996).
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PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

m 1. Revise the authority citation for part
390 to read as follows:

Authority: 12 U.S.C. 1819.

Subpart F also issued under 5 U.S.C. 552;
559; 12 U.S.C. 2901 et seq.

Subpart G also issued under 12 U.S.C. 2810
et seq., 2901 et seq.; 15 U.S.C. 1691; 42 U.S.C.
1981, 1982, 3601-3619.

Subpart M also issued under 12 U.S.C.
1818.

Subpart O also issued under 12 U.S.C.
1828.

Subpart Q also issued under 12 U.S.C.
1462; 1462a; 1463; 1464.

Subpart S also issued under 12 U.S.C.
1462; 1462a; 1463; 1464; 1468a; 1817; 1820;
1828; 1831e; 18310; 1831p—1; 1881-1884;
3207; 3339; 15 U.S.C. 78b; 781; 78m; 78n;
78p; 78q; 78w; 31 U.S.C. 5318; 42 U.S.C.
4106.

Subpart T also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 78l; 78m;
78n; 78w.

Subpart W also issued under 12 U.S.C.
1462a; 1463; 1464; 15 U.S.C. 78c; 78l; 78m;
78n; 78p; 78w.

Subpart Y also issued under 12 U.S.C.
1831o0.

Subpart R—[Removed and Reserved]

m 2. Remove and reserve part 390,

subpart R, consisting of §§ 390.320

through 390.322.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on September
17, 2019.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2019-20610 Filed 10-1-19; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 25, 27, 29, 91, 121, 125,
and 135

[Docket No.: FAA—2019-0491; Notice No.
19-09A]

RIN 2120-AK34

Interior Parts and Components Fire
Protection for Transport Category
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM); extension of comment period.

SUMMARY: This action extends the
comment period for an NPRM that was

published in the Federal Register on
July 3, 2019. In the NPRM, the FAA
proposed to amend certain
airworthiness regulations for fire
protection of interior compartments on
transport category airplanes. The
proposal would convert those
flammability regulations from detailed,
prescriptive requirements into simpler,
performance-based standards. The
proposal would divide these standards
into two categories: those designed to
protect the airplane and its occupants
from the hazards of in-flight fires, and
those designed to protect the airplane
and its occupants from the hazards
caused by post-crash fires. In addition,
the proposal would remove test
methods from the regulations and allow
applicants, in certain cases, to
demonstrate compliance either without
conducting tests or by providing
independent substantiation of the
flammability characteristics of a
proposed material. The proposal
includes conforming changes to various
FAA regulations. The proposal is
necessary to eliminate unnecessary
testing, increase standardization, and
improve safety. The FAA is extending
the closing date of the comment period
to allow commenters time to adequately
analyze the proposal and prepare
responses.

DATES: The comment period for the
NPRM published on July 3, 2019 (84 FR
31747), and scheduled to close on
October 1, 2019, is extended until
December 2, 2019.

ADDRESSES: Send comments identified
by docket number FAA-2019-0491
using any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

o Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

¢ Fax:Fax comments to Docket
Operations at (202) 493—-2251.

Privacy: In accordance with 5 U.S.C.
553(c), DOT solicits comments from the
public to better inform its rulemaking
process. DOT posts these comments,
without edit, including any personal
information the commenter provides, to
www.regulations.gov, as described in

the system of records notice (DOT/ALL—
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Jeff
Gardlin, ATR-600, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, WA 98198;
telephone (206) 231-3146; email
Jeff.Gardlin@faa.gov.

SUPPLEMENTARY INFORMATION:
A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
the proposals in this document. The
most helpful comments reference a
specific portion of the proposal, explain
the reason for any recommended
change, and include supporting data. To
ensure the docket does not contain
duplicate comments, commenters
should send only one copy of written
comments, or if comments are filed
electronically, commenters should
submit only one time.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in title 14,
Code of Federal Regulations (14 CFR)
11.35, the FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments it receives on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The agency may
change this proposal in light of the
comments it receives.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
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from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, you should
clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Jeff Gardlin at the
address listed in the FOR FURTHER
INFORMATION CONTACT section. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

If submitting information on a disk or
CD ROM, mark the outside of the disk
or CD ROM, and identify electronically
within the disk or CD ROM the specific
information that is proprietary or
confidential.

B. Availability of Rulemaking
Documents

An electronic copy of rulemaking
documents may be obtained from the
internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies web page at http://
www.faa.gov/regulations_policies; or

3. Accessing the Government Printing
Office’s web page at http://
www.gpo.gov/fdsys/.

Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM-1, 800 Independence
Avenue SW, Washington, DC 20591, or
by calling (202) 267-9677. Commenters
must identify the docket or notice
number of this rulemaking.

All documents the FAA considered in
developing this proposed rule,
including economic analyses and
technical reports, may be accessed from
the internet through the Federal
eRulemaking Portal referenced in item
(1) above.

Background

On July 3, 2019, the FAA published
the NPRM entitled “Interior Parts and
Components Fire Protection for
Transport Category Airplanes,” Notice
No. 19-09, in the Federal Register (84
FR 31747). Commenters were instructed
to provide comments on or before
October 1, 2019. Since publication, 11

commenters ! have requested an
extension of the comment period, citing
the magnitude of changes and
restructuring of existing flammability
regulations. Two commenters requested
an additional 90 days, 6 commenters an
additional 120 days, and 3 others an
additional 180 days. The commenters
stated a longer timeframe is necessary to
properly assess and coordinate the
potential impact to design, materials,
certification implementation, and to
develop constructive feedback. In
addition, the commenters stated that
certain test methods being developed by
the FAA are not yet fully developed or
validated.

The FAA agrees with the petitioners’
request for an extension of the comment
period. The FAA recognizes that, given
the scope of proposed changes is
extensive and the subject complex, an
extension of the comment period would
help commenters craft complete and
thoughtful responses. Although the
minimum requested extension was 90
days, which is the length of the original
comment period, such an extension
would delay any action of the final rule
until 2020. A 60-day extension (in this
case 62 days to avoid a weekend) would
be consistent with similar actions in the
past and would allow the FAA to begin
dispositioning comments in 2019.
Therefore, the FAA agrees to extend the
comment period an additional 62 days.
With this extension, the comment
period will now close on December 2,
2019. This will provide the public with
a total of 152 days to conduct its review.
The FAA does not anticipate any further
extension of the comment period for
this rulemaking.

Extension of Comment Period

In accordance with 14 CFR 11.47(c),
the FAA has reviewed the petitions for
extension of the comment period for
Notice No. 19-09. The petitioners have
shown a substantive interest in the
proposed rule and good cause for an
extension of the comment period. The
FAA has determined that an extension
of the comment period for an additional
62 days to December 2, 2019, is in the
public interest. Accordingly, in
accordance with §11.47 of title 14, Code
of Federal Regulations, the comment
period for Notice No. 19-09 is extended
until December 2, 2019.

1The commenters are Airbus SAS, The Boeing
Company, Bombardier Aviation, Embraer S.A.,
F.List GmbH (F/List), General Aviation
Manufacturers Association (GAMA), Gulfstream
Aerospace Corporation, International Coordinating
Council of Aerospace Industries Associations—
Cabin Safety Working Group, Nitto ATP Finals,
Safran Cabin Inc., and SEKISUI Polymer
Innovations, LLC.

Issued under the authority provided by 49
U.S.C. 106(f), 44701(a), and 44703 in
Washington, DC, on September 24, 2019.

Forest Rawls III,

Acting Deputy Executive Director, Office of
Rulemaking.

[FR Doc. 2019-21060 Filed 10-1-19; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 425
RIN 3084—-AB54

Rule Concerning the Use of
Prenotification Negative Option Plans

AGENCY: Federal Trade Commission.
ACTION: Advance notice of proposed

rulemaking; request for public
comment.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission”’)
seeks public comment on the need for
amendments to the Commission’s ‘“Rule
Concerning the Use of Prenotification
Negative Option Plans” (i.e., “Negative
Option Rule” or “Rule”) to help
consumers avoid recurring payments for
products and services they did not
intend to order and to allow them to
cancel such payments without
unwarranted obstacles.

DATES: Comments must be received on
or before December 2, 2019.

ADDRESSES: Interested parties may file a
comment online or on paper, by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Write “16 CFR part 425—
Negative Option Rule, Project No.
P064202” on your comment, and file
your comment online at https://
www.regulations.gov/, by following the
instructions on the web-based form. If
you prefer to file your comment on
paper, write “Negative Option Rule (16
CFR part 425) (Project No. P064202)”” on
your comment and on the envelope, and
mail it to the following address: Federal
Trade Commission, Office of the
Secretary, 600 Pennsylvania Avenue
NW, Suite CC-5610 (Annex J),
Washington, DC 20580; or deliver your
comment to the following address:
Federal Trade Commission, Office of the
Secretary, Constitution Center, 400 7th
Street SW, 5th Floor, Suite 5610 (Annex
J), Washington, DC 20024. If possible,
submit your paper comment to the
Commission by courier or overnight
service.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome (202—-326-2889),
Attorney, Division of Enforcement,


http://www.faa.gov/regulations_policies
http://www.faa.gov/regulations_policies
https://www.regulations.gov/
https://www.regulations.gov/
http://www.regulations.gov
http://www.gpo.gov/fdsys/
http://www.gpo.gov/fdsys/
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Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue NW, Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

1. Overview

The Commission seeks comments on
ways to improve its existing regulations
for negative option marketing, a
common form of marketing where the
absence of affirmative consumer action
constitutes assent to be charged for
goods or services. Negative option offers
are widespread in the marketplace and
can provide substantial benefits for
sellers and consumers. However,
consumers cannot reap such benefits
when marketers fail to make adequate
disclosures, bill consumers without
their consent, or make cancellation
difficult or impossible. Over the years,
such problematic negative option
practices have remained a persistent
source of consumer harm, often
saddling consumers with recurring
payments for products and programs
they did not intend to purchase or did
not want. In the past, the Commission
has sought to address such practices
through individual law enforcement
cases and a patchwork of regulations.
Nevertheless, problems persist, and
consumers continue to submit
thousands of complaints to the FTC
each year about negative option
marketing. To address these concerns,
the Commission seeks comments on
ways to improve existing regulatory
requirements, including whether it
should use its rulemaking authority
under the FTC Act to expand the scope
and coverage of the existing Negative
Option Rule.?

II. Negative Option Marketing

A “‘negative option” is any type of
sales term or condition that allows a
seller to interpret a customer’s silence,
or failure to take an affirmative action,
as acceptance of an offer.2 Negative
option marketing generally falls into
four categories: Prenotification negative
option plans, continuity plans,
automatic renewals, and free-to-pay or
nominal-fee-to-pay conversion offers.

Prenotification plans are the only
negative option practice currently
covered by the Commission’s Negative

1 Section 18 of the FTC Act authorizes the
Commission to promulgate rules specifying acts or
practices in or affecting commerce which are unfair
or deceptive. 15 U.S.C. 57a(a)(2).

2The Commission’s Telemarking Sales Rule
defines a negative option feature as a provision in
an offer or agreement to sell or provide any goods
or services ‘“‘under which the customer’s silence or
failure to take an affirmative action to reject goods
or services or to cancel the agreement is interpreted
by the seller as acceptance of the offer.” 16 CFR
310.2(w).

Option Rule. Under such plans (e.g.,
book-of-the-month clubs), sellers send
periodic notices offering goods to
participating consumers and then
send—and charge for—those goods only
if the consumers take no action to
decline the offer. The periodic
announcements and shipments can
continue indefinitely. In continuity
plans, consumers agree in advance to
receive periodic shipments of goods or
provision of services (e.g., bottled water
delivery), which they continue to
receive until they cancel the agreement.
In automatic renewals, sellers (e.g., a
magazine publisher) automatically
renew consumers’ subscriptions when
they expire and charge for them, unless
consumers affirmatively cancel the
subscriptions. Finally, in free-to-pay or
nominal-fee-to-pay plans, consumers
receive goods or services for free (or at
a nominal fee) for a trial period. After
the trial period, sellers automatically
begin charging a fee (or higher fee)
unless consumers affirmatively cancel
or return the goods or services.

Some negative option offers include
upsell or bundled offers, where sellers
use consumers’ billing data for
additional products from the same seller
or pass consumers’ billing data to a
third party for additional offers. An
upsell occurs when a consumer
completes a first transaction and then
receives a solicitation for an additional
product or service. A bundled offer
occurs when a seller packages two
products or services together so that
they cannot be purchased separately.

III. FTC’s Negative Option Rule

The Commission first promulgated
the Rule in 1973 pursuant to the FTC
Act, 15 U.S.C. 41 et seq., after finding
that some negative option marketers had
committed unfair and deceptive
marketing practices that violated
Section 5 of the Act, 15 U.S.C. 45. As
discussed above, the Rule only applies
to prenotification plans for the sale of
goods and does not reach most modern
negative option marketing.?

The Rule requires prenotification plan
sellers to clearly and conspicuously
disclose their plan’s material terms
before consumers subscribe. It
enumerates seven material terms sellers
must disclose clearly and conspicuously
including: (1) How subscribers must

3The Rule defines “negative option plan”
narrowly to apply only to prenotification plans. 16
CFR 425.1(c)(1). The Rule covers prenotification
plan marketing in all media. In 1998, the
Commission clarified that the Rule “covers all
promotional materials that contain a means for
consumers to subscribe to prenotification negative
option plans, including those that are disseminated
through newer technologies . . . .” 63 FR 44555,
44561 (Aug. 20, 1998).

notify the seller if they do not wish to
purchase the selection; (2) any
minimum purchase obligations; (3) the
subscribers’ right to cancel; (4) whether
billing charges include postage and
handling; (5) that subscribers have at
least ten days to reject a selection; (6)
that if any subscriber is not given ten
days to reject a selection, the seller will
credit the return of the selection and
postage to return the selection, along
with shipping and handling; and (7) the
frequency with which announcements
and forms will be sent.% In addition,
sellers must follow certain procedures,
including: Abiding by particular time
periods during which sellers must send
introductory merchandise and
announcements identifying
merchandise the seller plans to send;
giving consumers a specified period to
respond to announcements; providing
instructions for rejecting merchandise in
announcements; and promptly honoring
written requests to cancel from
consumers who have met any minimum
purchase requirements.5

IV. Existing Regulatory Requirements

In addition to the Negative Option
Rule, several other statutes and
regulations address harmful negative
option practices. First, Section 5 of the
FTC Act, which prohibits unfair or
deceptive acts or practices, has
traditionally served as the Commission’s
primary mechanism for addressing these
types of cases. Additionally, the Restore
Online Shoppers’ Confidence Act
(“ROSCA”) (15 U.S.C. 8401-8405), the
Telemarketing Sales Rule (16 CFR part
310), the Postal Reorganization Act
(“PRA”) (i.e., the Unordered
Merchandise Statute) (39 U.S.C. 3009),
and the Electronic Fund Transfer Act
(“EFTA”) (15 U.S.C. 1693—-1693r) all
address various aspects of negative
option marketing. ROSCA, however, is
the only law primarily designed to do
s0.

A. Section 5 of the FTC Act

The basic consumer protection statute
enforced by the Commission is Section
5(a) of the FTC Act (15 U.S.C. 45(a)(1)).
This provision states that “unfair or
deceptive acts or practices in or
affecting commerce . . .are. . .
declared unlawful.”” ¢ In past guidance

416 CFR 425.1(a)(1)(i)—(vii).

516 CFR 425.1(a)(2) and (3); 425.1(b).

6 The FTC Act defines “unfair or deceptive acts
or practices” to include such acts or practices
involving foreign commerce that cause or are likely
to cause reasonably foreseeable injury within the
United States or involve material conduct occurring
within the United States (15 U.S.C. 45(a)(4)(A)). It
also defines “unfair”” practices as those that cause
or are likely ““to cause substantial injury to
consumers which is not reasonably avoidable by
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and cases, the FTC has highlighted five
basic Section 5 requirements that
negative option marketing must follow
to avoid deception.” First, marketers
must disclose the material terms of a
negative option offer including, at a
minimum, the following key terms: The
existence of the negative option offer;
the offer’s total cost; the transfer of a
consumer’s billing information to a
third party, if applicable; and how to
cancel the offer. Second, Section 5
requires that disclosures be clear and
conspicuous. Third, sellers must
disclose the material terms of the
negative option offer before consumers
agree to the purchase. Fourth, marketers
must obtain consumers’ consent to such
offers. Finally, marketers must not
impede the effective operation of
promised cancellation procedures, and
should honor cancellation requests that
comply with such procedures.

Although adherence to these five
principles should minimize the
likelihood of non-compliance with
Section 5, the legality of a particular
negative option depends on an
individualized assessment of the
advertisement’s net impression and the
marketer’s business practices. In
addition to these deception-related
requirements, the Commission has
indicated that billing consumers
without consumers’ express informed
consent is an unfair act under the FTC
Act.8

consumers themselves and not outweighed by
countervailing benefits to consumers or to
competition” (15 U.S.C. 45(n)).

7 See Negative Options: A Report By the Staff of
the FTC’s Division of Enforcement, 26—29 (Jan.
2009), https://www.ftc.gov/sites/default/files/
documents/reports/negative-options-federal-trade-
commission-workshop-analyzing-negative-option-
marketing-report-staff/p064202negativeoption
report.pdf. In discussing the five principal Section
5 requirements related to negative options, the
report cites to the following pre-ROSCA cases, FTC
v. JAB Ventures, No. CV08-04648 (C.D. Cal. 2008);
FTC v. Complete Weightloss Center, No.
1:08¢v00053 (D.N.D. 2008); FTC v. Berkeley
Premium Nutraceuticals, No. 1:06cv00051 (S.D.
Ohio 2006); FTC v. Think All Publ’g, No. 4:07cv11
(E.D. Tex. 2006); FTC v. Hispanexo, No. 1:06cv424
(E.D. Va. 2006); FTC v. Consumerinfo.com, No.
SACV05-801 (C.D. Cal. 2005); FTC v. Conversion
Mktg., No. SACV04-1264 (C.D. Cal. 2004); FTC v.
Mantra Films, No. CV03-9184 (C.D. Cal. 2003); FTC
v. Preferred Alliance, No. 103—-CV0405 (N.D. Ga.
2003); United States v. Prochnow, No. 102—CV—-917
(N.D. Ga. 2002); FTC v. Ultralife Fitness, Inc., No.
2:08—cv—07655—DSF-PJW (C.D. Cal. 2008); In the
Matter of America Isuzu Motors, FTC Docket No. G-
3712 (1996); FTC v. Universal Premium Services,
No. CV06-0849 (C.D. Cal. 2006); FTC v. Remote
Response, No. 06—-20168 (S.D. Fla. 2006); and FTC’s
Dot Com Disclosures guidance.

8 Courts have found unauthorized billing to be
unfair under the FTC Act. See, e.g., FTC. v. Neovi,
Inc., 604 F.3d 1150, 1157-59 (9th Cir. 2010),
amended by 2010 WL 2365956 (9th Cir. June 15,
2010); FTC v. Amazon.com, Inc., No. C14-1038—
JCC, 2016 WL 10654030, at *8 (W.D. Wash. Apr. 26,
2016); FTCv. Ideal Fin. Sols., Inc., No. 2:13-CV-

B. ROSCA

Enacted by Congress in 2010 to
address ongoing problems with online
negative option marketing, ROSCA
contains general provisions related to
disclosures, consent, and cancellation.®
ROSCA prohibits charging or attempting
to charge consumers for goods or
services sold on the internet through
any negative option feature unless the
marketer: (1) Clearly and conspicuously
discloses all material terms of the
transaction before obtaining the
consumer’s billing information; (2)
obtains a consumer’s express informed
consent before charging the consumer’s
account; and (3) provides simple
mechanisms for the consumer to stop
recurring charges.1© ROSCA, however,
provides no details regarding steps
marketers must follow to comply with
these provisions.

ROSCA also addresses offers made by,
or on behalf of, third-party sellers
during, or immediately following, a
transaction with an initial merchant.1?
In connection with these offers, ROSCA
prohibits post-transaction, third-party
sellers from charging or attempting to
charge consumers unless the seller: (1)
Before obtaining billing information,
clearly and conspicuously discloses the
offer’s material terms; and (2) receives
the consumer’s express informed
consent by obtaining the consumer’s
name, address, contact information, as
well as the full account number to be
charged, and requiring the consumer to
perform an additional affirmative action
indicating consent.2 ROSCA also
prohibits initial merchants from
disclosing billing information to any
post-transaction third-party seller for
use in any internet-based sale of goods
or services.13

ROSCA provides that a violation of
that Act shall be treated as a violation
of a Commission trade regulation rule
under Section 18 of the FTC Act.14
Thus, the Commission may seek a
variety of remedies for violations of
ROSCA, including civil penalties under

00143-JAD, 2015 WL 4032103, at *8 (D. Nev. June
30, 2015).

915 U.S.C. 8401-8405.

1015 U.S.C. 8403. ROSCA incorporates the
definition of “negative option feature” from the
Commission’s Telemarketing Sales Rule, 16 CFR
310.2(w).

11 ROSCA defines “post-transaction third-party
seller” as a person other than the initial merchant
who sells any good or service on the internet and
solicits the purchase on the internet through an
initial merchant after the consumer has initiated a
transaction with the initial merchant. 15 U.S.C.
8402(d)(2).

1215 U.S.C. 8402(a).

1315 U.S.C. 8402(b).

1415 U.S.C. 8404. Section 18 of the FTC Act is
15 U.S.C. 57a.

Section 5(m)(1)(A) of the FTC Act; 15
injunctive and equitable monetary relief
under Section 13(b) of the FTC Act; 16
and consumer redress, damages, and
other relief under Section 19 of the FTC
Act.17 Although Congress charged the
Commission with enforcing ROSCA, it
did not specifically direct the FTC to
promulgate implementing regulations.8

C. Telemarketing Sales Rule

The Telemarketing Sales Rule
(“TSR”) (16 CFR part 310) prohibits
deceptive telemarketing acts or
practices, including those involving
negative option offers, and certain types
of payment methods common in
deceptive marketing. The TSR only
applies to negative option offers made
over the telephone. Specifically, the
TSR requires that telemarketers disclose
all material terms and conditions of the
negative option feature, including the
need for affirmative consumer action to
avoid the charges, the date (or dates) the
charges will be submitted for payment,
and the specific steps the customer must
take to avoid the charges. It also
prohibits telemarketers from
misrepresenting such information and
contains specific requirements related to
payment authorization.® The
Commission recently amended the TSR
to prohibit the use of payment methods
often used in deceptive marketing,
including negative options, such as
remotely created checks.20

D. Other Relevant Requirements

The Electronic Fund Transfer Act
(“EFTA”) 21 and the Postal
Reorganization Act (“PRA”) (i.e.,
Unordered Merchandise Statute) also
contain provisions that address negative
option marketing.22 EFTA prohibits
sellers from imposing recurring charges
on a consumer’s debit cards or bank
accounts without written

1515 U.S.C. 45(m)(1)(A).

1615 U.S.C. 53(b).

1715 U.S.C. 57b(a)(1) and (b).

18 ROSCA states that a violation “of this chapter
or any regulation prescribed under this chapter
shall be treated as a violation of a rule under section
18 of the Federal Trade Commission Act (15 U.S.C.
57a) regarding unfair or deceptive acts or practices.
15 U.S.C. 8404(a).

1916 CFR 310.3(a).

2080 FR 77520 (Dec. 14, 2015). The TSR Notice
of Proposed Rulemaking (78 FR 41200 (July 9,
2013)) noted negative option cases where the
defendants used unauthorized remotely created
checks. E.g., FTC v. FTN Promotions, Inc., Civ. No.
8:07-1279 (M.D. Fla. Dec. 30, 2008) (Stip. Perm.
Inj.) (defendants allegedly caused more than $171
million in unauthorized charges to consumers’
accounts for bogus travel and buyers’ clubs in part
by using unauthorized remotely created checks).

2115 U.S.C. 1693—-1693r.

2239 U.S.C. 3009.
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authorization.23 The PRA provides that
mailing unordered merchandise, or a
bill for such merchandise, constitutes an
unfair method of competition and an
unfair trade practice in violation of
Section 5 of the FTC Act.24

V. Limitations of Existing Regulatory
Requirements

The existing patchwork of laws and
regulations does not provide industry
and consumers with a consistent legal
framework across different media and
types of plans. For instance, as
discussed above, the current Rule does
not cover common practices such as
continuity plans, automatic renewals,
and trial conversions.25 In addition,
ROSCA and the TSR do not address
negative option plans in all media—
ROSCA’s general statutory prohibitions
on deceptive negative option marketing
only apply to internet sales, and the
TSR’s more specific provisions only
apply to telemarketing. Furthermore,
harmful negative option practices that
fall outside of ROSCA and the TSR’s
coverage still occur.26 Therefore, under
the current framework, different rules
apply depending on whether a negative
option offer is made online, over the
phone, or in some other medium (e.g.,
in print, through the mail, etc.).

Additionally, the current framework
does not provide clarity about how to
avoid deceptive negative option
disclosures and procedures. For
example, ROSCA lacks specificity about
cancellation procedures and the
placement, content, and timing of
cancellation-related disclosures.
Instead, the statute requires marketers to
provide a “simple mechanism” for the

23 EFTA provides that the Commission shall
enforce its requirements, except to the extent that
enforcement is specifically committed to some
other federal government agency, and that a
violation of any of its requirements shall be deemed
a violation of the FTC Act. Accordingly, the
Commission has authority to seek the same
injunctive and monetary equitable relief for EFTA
violations that it can seek for other Section 5
violations.

24 The Commission has authority to seek the same
remedies for PRA violations that it can seek for
other Section 5 violations. For example, the
Commission can seek civil penalties pursuant to
Section 5(m)(1)(B) of the FTC Act from violators
who have actual knowledge that the Commission
has found mailing unordered merchandise unfair.

25Indeed, the prenotification plans covered by
the Rule represent only a small fraction of negative
option marketing. In 2017, for instance, the
Commission estimated that fewer than 100 sellers
(“clubs”) were subject to the current Rule’s
requirements. 82 FR 38907, 38908 (Aug. 16, 2017).

26 For instance, the Commission recently brought
two cases under Section 5 involving negative option
plans that did not involve either internet sales or
telemarketing. FTC and State of Maine v. Health
Research Laboratories, LLC, No. 2:17—cv—00467—
JDL (D. Me. 2018); and FTC and State of Maine v.
Marketing Architects, No. 2:18—-cv-00050 (D. Me.
2018).

consumer to stop recurring charges, but
does not specify what methods would
satisfy this requirement.

VI. Past FTC Rulemaking Efforts

The Commission initiated its last
regulatory review of the Negative
Option Rule in 2009 (74 FR 22720 (May
14, 2009)), following a 2007 FTC
workshop and subsequent Staff
Report.2” The Commission completed
the review in 2014 (79 FR 44271 (July
31, 2014)). At the time, the Commission
found the comments supporting the
Rule’s expansion “‘argue convincingly
that unfair, deceptive, and otherwise
problematic negative option marketing
practices continue to cause substantial
consumer injury, despite determined
enforcement efforts by the Commission
and other law enforcement agencies.” 28
It also noted that practices not covered
by the Rule (e.g., trial conversions and
continuity plans) accounted for most of
its enforcement activity in this area.
Despite these findings, the Commission
declined to expand or enhance the Rule,
concluding that amendments were not
warranted because the enforcement
tools provided by the TSR and,
especially, ROSCA, which had only
recently become effective, might prove
adequate to address the persistent
problems generated by deceptive and
unfair negative option marketing.
However, the Commission also
explained that, if ROSCA and its other
enforcement tools do not adequately
protect consumers, the Commission
could consider, based on a more
complete record, whether and how to
amend the Rule.2?

27 See Negative Options: A Report By the Staff of
the FTC’s Division of Enforcement 2629, https://
www.ftc.gov/sites/default/files/documents/reports/
negative-options-federal-trade-commission-
workshop-analyzing-negative-option-marketing-
report-staff/p064202negativeoptionreport.pdf.

28 The Commission cited a number of its law
enforcement actions challenging negative option
marketing practices, including, for example, FTC v.
Process America, Inc., No. 14-0386—-PSG-VBKx
(C.D. Cal. 2014) (processing of unauthorized charges
relating to negative option marketing); FTC v.
Willms, No 2:11—cv-00828 (W.D. Wash. 2011)
(internet free trials and continuity plans); FTC v.
Moneymaker, No. 2:11-cv—00461-JCM-R]]J (D. Nev.
2012) (internet trial offers and continuity programs);
FTCv. Johnson, No. 2:10—-cv—02203-RLH-GWF (D.
Nev. 2010), (internet trial offers); and FTC v. John
Beck Amazing Profits, LLC, No. 2:09—-cv—-04719
(C.D. Cal. 2009) (infomercial and telemarketing trial
offers and continuity programs); see also “An
Overview of the FTC’s Enforcement Actions
Concerning Negative Option Marketing,” a
presentation delivered during the Commission’s
2007 ‘“Negative Options: An FTC Workshop
Analyzing Negative Option Marketing,” https://
www.ftc.gov/news-events/events-calendar/2007/01/
negative-options-workshop-analyzing-negative-
option-marketing.

2979 FR at 44276.

VIIL. Ongoing Problems With Negative
Option Marketing

Since the conclusion of the last
regulatory review of the Negative
Option Rule, evidence strongly suggests
that negative option marketing
continues to harm consumers. The
Commission and the states continue to
regularly bring cases challenging
negative option practices, including
more than 20 recent FTC cases. These
matters involved a range of deceptive
and unfair practices, including
inadequate disclosures for “free” offers
and other products or programs,
enrollment without consumer consent,
and inadequate or overly burdensome
cancellation and refund procedures.3°
In addition, the Commission continues
to receive thousands of complaints each
year related to negative option
marketing. The recent cases and the
high volume of ongoing complaints
suggests there is prevalent, unabated
consumer harm in the marketplace. As
discussed below, the Commission seeks
comments on these issues.

VIII. Request for Comments

The Commission seeks comments on
the current Rule as well as possible
regulatory measures to reduce consumer
harm created by deceptive or unfair
negative option marketing. In
considering ways to meet this objective,
as detailed below, the Commission
seeks comment on various alternatives,
including amendments to existing rules
to further address disclosures, consumer
consent, and cancellation. In particular,
the Commission requests input on
whether and how it should use its
authority under Section 18 of the FTC
Act to expand the Negative Option Rule
to address prevalent unfair or deceptive
practices involving negative option
marketing.31 It also seeks comment on

30Examples of these matters include: FTC v.
Credit Bureau Center, LLC, No. 17—cv—00194 (N.D.
111. 2018); FTC v. JDI Dating, Ltd., No. 1:14—cv—
08400 (N.D. I1l. 2018); FTC, State of Illinois, and
State of Ohio v. One Technologies, LP, No. 3:14—
cv—05066 (N.D. Cal. 2014); FTC v. Health Formulas,
LLC, No. 2:14—cv-01649-RFB-GWF (D. Nev. 2016);
FTC v. Nutraclick LLC, No. 2:16—cv-06819-DMG
(C.D. Cal. 2016); FTC v. XXL Impressions, No. 1:17—
cv—00067-NT (D. Me. 2018); FTC v. AAFE Products
Corporation, NO. 3:17-cv-00575 (S.D. Cal. 2017);
FTCv. Pact Inc., No. 2:17—cv—1429 (W.D. Wash.
2017); FTCv. Tarr, No. 3:17—cv-02024-LAB-KSC
(S.D. Cal. 2017); FTC v. AdoreMe, Inc., No. 1:17—
cv—09083 (S.D.N.Y 2017); FTCv.
DOTAuthority.com, Inc., No. 0:16—cv-62186—-WJZ
(S.D. Fla. 2018); FTC v. Bunzai Media Group, Inc.,
No. CV15-04527-GW(PLAXx) (C.D. Cal. 2018); and
FTC v. RevMountain, LLC, No. 2:17—cv-02000—
APG-GWF (D. Nev. 2018).

31 Section 202 of the Magnuson-Moss Warranty-
FTC Improvements Act authorizes the Commission
to promulgate rules that define with specificity acts
or practices in or affecting commerce which are
unfair or deceptive. FTC Act Section 18(a)(1)(B) (15
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other approaches, such as the
publication of additional consumer and
business education. The Commission
seeks any suggestions or alternative
methods for improving current
requirements. In their replies,
commenters should provide any
available evidence and data that
supports their position, such as
empirical data, consumer perception
studies, and consumer complaints.

General Questions About the Current
Rule

(1) Is there a continuing need for the
Rule as currently promulgated? Why or
why not?

(2) What benefits has the Rule
provided to consumers? What evidence
supports the asserted benefits?

(3) What modifications, if any, should
the Commission make to the Rule to
increase its benefits to consumers?

(a) What evidence supports your
proposed modifications?

(b) How would these modifications
affect the costs and benefits of the Rule
for consumers?

(c) How would these modifications
affect the costs and benefits of the Rule
for businesses, particularly small
businesses?

(4) What, if any, impact has the Rule
had on the flow of truthful information
to consumers and on the flow of
deceptive information to consumers?
What evidence supports the asserted
impact?

(5) What, if any, significant costs has
the Rule imposed on consumers? What
evidence supports the asserted costs?

(6) Are any of the Rule’s requirements
no longer needed? If so, explain. Please
provide supporting evidence.

(7) What benefits, if any, has the Rule
provided to businesses, and in
particular to small businesses? What
evidence supports the asserted benefits?

(8) What modifications, if any, should
the Commission make to the Rule to
increase its benefits to businesses,
particularly small businesses?

(a) What evidence supports your
proposed modifications?

(b) How would these modifications
affect the costs and benefits of the Rule
for consumers?

U.S.C. 57a(a)(1)(B)). Under FTC Act Section
18(b)(3), the Commission may issue regulations
“where it has reason to believe that the unfair or
deceptive acts or practices which are the subject of
the proposed rulemaking are prevalent.” The
Commission may make such a prevalence finding
if it has issued cease and desist orders regarding
such acts or practices, or any other available
information indicates a widespread pattern of
unfair or deceptive acts or practices. Rules under
Section 18 “may include requirements prescribed
for the purpose of preventing such acts or
practices.”

(c) How would these modifications
affect the costs and benefits of the Rule
for businesses?

(9) What, if any, significant costs,
including costs of compliance, has the
Rule imposed on businesses,
particularly small businesses? What
evidence supports the asserted costs?

(10) What modifications, if any,
should the Commission make to the
Rule to reduce the costs imposed on
businesses, particularly small
businesses?

(11) Should the Rule define “clearly
and conspicuously,” given that it
requires marketers to make certain
disclosures clearly and conspicuously?
If so, why, and how? If not, why not?

(12) What evidence is available
concerning the degree of compliance
with the Rule? Does this evidence
indicate that the Commission should
modify the Rule? If so, why, and how?
If not, why not?

(13) Does the Rule overlap or conflict
with other federal, state, or local laws or
regulations? If so, how? Should the Rule
be modified to address any such
overlaps or conflicts? If so, why, and
how? If not, why not? Please provide
supporting evidence.

Questions About Negative Option
Practices and the Existing Legal
Framework

(14) How widespread is the marketing
of products or services through negative
option plans, including, but not limited
to, plans covered by the current Rule?
What percentage of these negative
option plans are offered through the
internet, telemarketing, the mail, or
through some other means? What data
sources did you rely upon in
formulating your answer?

(15) Are there potentially unfair or
deceptive practices concerning the
marketing of negative option plans, not
covered by the Rule, occurring in the
marketplace? If so, what types of
negative option plans does such
marketing involve? What evidence, such
as empirical data, consumer perception
studies, or consumer complaints,
demonstrates whether there is
widespread existence of such practices?
Please provide this evidence.

(16) Does current marketing of
negative option plans cause consumer
injury? If so, what evidence
demonstrates that such practices cause
consumer injury do so? Please provide
this evidence.

(17) Please provide any evidence that
has become available over the last
several years concerning consumer
perception of, or experience with,
negative option offers, including offers
for prenotification negative option

plans, continuity plans, trial
conversions, or automatic renewals.

(18) How do the existing laws and
regulations covering negative options
affect consumers? What evidence
supports your answer?

(19) Do existing laws and regulations
covering negative options affect
businesses, particularly small
businesses? If so, how? What evidence
supports your answer?

(20) Is there a need for new regulatory
provisions to prevent deception by
addressing negative option plans not
covered by the Rule? If yes, why? If no,
why not? If new regulations are needed
to address the marketing of negative
option plans not covered by the existing
Rule, should the Rule be amended, or
should a new Rule or Rules be created?
Should all forms of negative option
marketing be addressed in a single Rule
or by new, separate Rules? What
evidence supports your answer? What
are the benefits and costs to consumers
and businesses under either approach?
What evidence supports your answer?

(21) If new regulatory provisions are
necessary, should they treat various
types of negative option marketing
differently? Why or why not? Would
there be any adverse consequences if
different forms of negative option
marketing were addressed under
separate Rules? Why or why not? What,
if any, evidence supports your answer?

(22) What specific modifications, if
any, should be added to the Rule to
better address prenotification negative
option marketing, continuity plans, trial
conversions, and/or automatic
renewals? What evidence supports your
proposed modification?

(23) Do current or impending changes
in technology or market practices affect
whether and how the Rule should be
modified? If so, what are such changes
and how do they affect whether the Rule
should be modified?

(24) Are there foreign or international
laws, regulations, or standards
addressing negative option plans that
the Commission should consider as it
reviews the Rule? If so, what are they?
Should the Commission consider
adopting, or avoiding, any of these? If
so, why? If not, why not?

(a) Should the Rule be modified to
harmonize with these international
laws, regulations, or standards? If so,
why, and how? If not, why not?

(b) How would such harmonization
affect the costs and benefits of the Rule
for consumers and businesses,
particularly small businesses?

(25) Should the Commission consider
additional consumer and business
education to reduce consumer harm
associated with negative option
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marketing? If so, what should such
education materials include, and how
should the Commission communicate
that information to consumers and
businesses?

IX. Comment Submissions

You can file a comment online or on
paper. For the FTC to consider your
comment, we must receive it on or
before December 2, 2019. Write
“Negative Option Rule (16 CFR part
425) (Project No. P064202)” on your
comment. Postal mail addressed to the
Commission is subject to delay due to
heightened security screening. As a
result, we encourage you to submit your
comments online, or to send them to the
Commission by courier or overnight
service. To make sure that the
Commission considers your online
comment, you must file it through the
https://www.regulations.gov website by
following the instructions on the web-
based form provided. Your comment—
including your name and your state—
will be placed on the public record of
this proceeding, including the https://
www.regulations.gov website. As a
matter of discretion, the Commission
tries to remove individuals’ home
contact information from comments
before placing them on the
regulations.gov site.

If you file your comment on paper,
write “Negative Option Rule (16 CFR
part 425) (Project No. P064202)” on
your comment and on the envelope, and
mail it to the following address: Federal
Trade Commission, Office of the
Secretary, 600 Pennsylvania Avenue
NW, Suite CC-5610 (Annex J),
Washington, DC 20580, or deliver your
comment to the following address:
Federal Trade Commission, Office of the
Secretary, Constitution Center, 400 7th
Street SW, 5th Floor, Suite 5610 (Annex
J), Washington, DC 20024. If possible,
submit your paper comment to the
Commission by courier or overnight
service.

Because your comment will be placed
on the publicly accessible website at
www.regulations.gov, you are solely
responsible for making sure that your
comment does not include any sensitive
or confidential information. In
particular, your comment should not
include any sensitive personal
information, such as your or anyone
else’s Social Security number; date of
birth; driver’s license number or other
state identification number, or foreign
country equivalent; passport number;
financial account number; or credit or
debit card number. You are also solely
responsible for making sure that your
comment does not include any sensitive
health information, such as medical

records or other individually
identifiable health information. In
addition, your comment should not
include any “trade secret or any
commercial or financial information
which . . .is privileged or
confidential”’—as provided by Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2)—
including in particular competitively
sensitive information such as costs,
sales statistics, inventories, formulas,
patterns, devices, manufacturing
processes, or customer names.

Comments containing material for
which confidential treatment is
requested must be filed in paper form,
must be clearly labeled “Confidential,”
and must comply with FTC Rule 4.9(c).
In particular, the written request for
confidential treatment that accompanies
the comment must include the factual
and legal basis for the request, and must
identify the specific portions of the
comment to be withheld from the public
record. See FTC Rule 4.9(c). Your
comment will be kept confidential only
if the General Counsel grants your
request in accordance with the law and
the public interest. Once your comment
has been posted publicly at
www.regulations.gov, we cannot redact
or remove your comment unless you
submit a confidentiality request that
meets the requirements for such
treatment under FTC Rule 4.9(c), and
the General Counsel grants that request.

The FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives on or
before December 2, 2019. For
information on the Commission’s
privacy policy, including routine uses
permitted by the Privacy Act, see
https://www.ftc.gov/site-information/
privacy-policy.

By direction of the Commission.

April J. Tabor,

Acting Secretary.

[FR Doc. 2019-21265 Filed 10-1-19; 8:45 am]
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modification of section 958(b) of the
Internal Revenue Code (‘“Code’) by the
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Background

Section 958 provides rules for
determining direct, indirect, and
constructive stock ownership. Under
section 958(a)(1), stock is considered
owned by a person if it is owned
directly or is owned indirectly through
certain foreign entities under section
958(a)(2). Under section 958(b), section
318 applies, with certain modifications,
to the extent that the effect is to treat
any United States person as a United
States shareholder within the meaning
of section 951(b) (“U.S. shareholder’’) of
a foreign corporation, to treat a person
as a related person within the meaning
of section 954(d)(3), to treat the stock of
a domestic corporation as owned by a
U.S. shareholder of a controlled foreign
corporation (“CFC”) for purposes of
section 956(c)(2), or to treat a foreign
corporation as a CFC under section 957.

Section 318 provides rules that
attribute the ownership of stock to
certain family members, between certain
entities and their owners, and to holders
of options to acquire stock. Section
318(a)(1) provides rules attributing stock
ownership among members of a family.
Section 318(a)(2) provides rules
attributing stock ownership from
partnerships, estates, trusts, and
corporations to partners, beneficiaries,
owners, and shareholders (so-called
“upward attribution”). Section 318(a)(3)
generally attributes stock owned by a
person to a partnership, estate, trust, or
corporation in which the person has an
interest (so-called “downward
attribution”). In particular, section
318(a)(3)(A) provides that stock owned,
directly or indirectly, by or for a partner
or a beneficiary of an estate is
considered as owned by the partnership
or estate. This provision applies to all
partners and beneficiaries without
regard to the size of their interest in the
partnership or estate. Section
318(a)(3)(B) similarly provides, subject
to certain exceptions, that stock owned,
directly or indirectly, by or for a
beneficiary of a trust (or a person who
is considered an owner of a trust) is
considered owned by the trust. Section
318(a)(3)(C) provides that stock in one
corporation owned, directly or
indirectly, by or for a shareholder in a
second corporation is considered owned
by the second corporation if 50 percent
or more in value of the stock in the
second corporation is owned, directly or
indirectly, by such shareholder.

As in effect before repeal, section
958(b)(4) provided that subparagraphs
(A), (B), and (C) of section 318(a)(3)
(providing for downward attribution)
were not to be applied so as to consider
a United States person as owning stock

owned by a person who is not a United
States person (a ‘“‘foreign person”’).
Effective for the last taxable year of
foreign corporations beginning before
January 1, 2018, and each subsequent
year of the foreign corporations, and for
the taxable years of U.S. shareholders in
which or with which such taxable years
of the foreign corporations end, section
958(b)(4) was repealed by section 14213
of the Tax Cuts and Jobs Act, Public
Law 115-97 (2017) (the “Act”). As a
result of this repeal, stock of a foreign
corporation owned by a foreign person
can be attributed to a United States
person under section 318(a)(3) for
purposes of determining whether a
United States person is a U.S.
shareholder of the foreign corporation
and, therefore, whether the foreign
corporation is a CFC. In other words, as
a result of the repeal of section
958(b)(4), section 958(b) now provides
for downward attribution from a foreign
person to a United States person in
circumstances in which section 958(b),
before the Act, did not so provide. As

a result, United States persons that were
not previously treated as U.S.
shareholders may be treated as U.S.
shareholders, and foreign corporations
that were not previously treated as CFCs
may be treated as CFCs.

The legislative history to the Act
indicates that the repeal of section
958(b)(4) was intended ‘‘to render
ineffective certain transactions that are
used to [sic] as a means of avoiding the
subpart F provisions.” See H.R. Rep. No.
115-466, at 633 (2017) (Conf. Rep.). It
further provides:

One such transaction involves effectuating
“‘de-control” of a foreign subsidiary, by
taking advantage of the section 958(b)(4) rule
that effectively turns off the constructive
stock ownership rules of 318(a)(3) when to
do otherwise would result in a U.S. person
being treated as owning stock owned by a
foreign person. Such a transaction converts
former CFCs to non-CFCs, despite continuous
ownership by U.S. shareholders.

Id. at 633-34.
Explanation of Provisions

I. Changes in Connection With Repeal of
Section 958(b)(4)

This notice of proposed rulemaking
proposes changes that are generally
intended to ensure that the operation of
certain rules is consistent with their
application before the Act’s repeal of
section 958(b)(4), as further explained in
this Part I. Other guidance that provides
relief concerning the effect of the repeal
of section 958(b)(4) on the application of
subpart F more generally is provided
separately.

A. Section 267: Deduction for Certain
Payments to Foreign Related Persons

Section 267(a)(2) provides a matching
rule that governs the time at which an
otherwise deductible amount owed to a
related person may be deducted.
Specifically, section 267(a)(2) provides
that, in the case of certain interest and
expenses paid by the taxpayer to a
related person, if an amount is not
includible in the payee’s gross income
until it is paid, the amount generally is
not allowable as a deduction to the
taxpayer until the amount is includible
in the gross income of the payee.

Section 267(a)(3)(A) provides that the
Secretary shall by regulations apply the
matching principle in section 267(a)(2)
in cases in which the payee is a foreign
person. Section 1.267(a)-3(b) generally
requires a taxpayer to use the cash
method of accounting for deductions of
amounts owed to a related foreign
person. An exemption is provided in
§1.267(a)-3(c)(2) for any amount, other
than interest, that is income of a related
foreign person with respect to which the
related foreign person is exempt from
U.S. tax on the amount owed pursuant
to a treaty obligation of the United
States.

Section 841(b) of Public Law 108—-357
(2004) added section 267(a)(3)(B) to the
Code, effective for payments accrued on
or after October 22, 2004. Section
267(a)(3)(B)(i) provides that,
notwithstanding section 267(a)(3)(A), in
the case of any item payable to a CFC,

a deduction is allowable to the payor
with respect to the amount for any
taxable year before the year in which
paid only to the extent that an amount
attributable to the item is includible
during such prior taxable year in the
gross income of a United States person
who owns (within the meaning of
section 958(a)) stock in such
corporation. Section 267(a)(3)(B)(ii)
grants the Secretary the authority to
issue regulations exempting transactions
from section 267(a)(3)(B)(i).

For amounts accrued on or after
October 22, 2004, a taxpayer that owes
an amount to a CFC cannot rely on the
exemption in § 1.267(a)-3(c)(2) to
generally deduct the amount when
accrued, and instead can deduct the
amount prior to the year the amount is
paid only to the extent that an amount
attributable to the item is includible in
gross income of a U.S. shareholder that
owns (within the meaning of section
958(a)) stock in the CFC. After the
repeal of section 958(b)(4), a CFC may
not have any U.S. shareholders that own
stock within the meaning of section
958(a) (“section 958(a) U.S.
shareholders”). Because the repeal of
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section 958(b)(4) is effective for the last
taxable year of foreign corporations
beginning before January 1, 2018, and
each subsequent taxable year of the
foreign corporations, and for the taxable
year of U.S. shareholders in which or
with which such taxable year of the
foreign corporations end, a taxpayer
may have, in 2017, deducted an amount
accrued in 2017 that, due to the repeal
of section 958(b)(4), would no longer be
allowable in 2017.

The purpose of the matching
principle in section 267(a)(2) is to align
the timing of a deduction with the
inclusion of the item in income. If an
amount is owed to a CFC that has no
section 958(a) U.S. shareholders that
would include an amount attributable to
the item in income, and the CFC is
exempt from U.S. tax on the amount
owed due to a treaty, it is unnecessary
to not allow a taxpayer to take the
deduction when the amount is accrued.
Accordingly, the proposed regulations
provide that an amount (other than
interest) that is income of a related
foreign person with respect to which the
related foreign person is exempt from
U.S. taxation on the amount owed
pursuant to a treaty obligation of the
United States is exempt from the
application of section 267(a)(3)(B)(i) if
the related foreign person is a CFC that
does not have any section 958(a) U.S.
shareholders. Proposed § 1.267(a)—
3(c)(4).

These proposed regulations also
amend § 1.267(a)-3(c)(2) and remove the
rules currently in § 1.267(a)-3(c)(4), in
order to reflect the changes to section
267 in Public Law 108-357. The
Treasury Department and the IRS intend
to update other provisions in § 1.267(a)—
3 to take into account the changes made
to section 267(a)(3) by Public Law 108—
357 in future guidance.

B. Section 332: Liquidation of
Applicable Holding Company

Section 332(a) provides a general rule
that no gain or loss is recognized on the
receipt by a corporation of property
distributed in complete liquidation of
another corporation. Section 332(d) was
enacted to disallow the nonrecognition
of gain to a foreign corporation through
the complete liquidation of certain
domestic holding companies, which
could avoid the imposition of
withholding tax that would otherwise
apply to a section 301 distribution from
these holding companies. See H.R. Rep.
No. 108-755, at 761-62 (2004) (Conf.
Rep.). Section 332(d)(1) provides an
exception to sections 332(a) and 331 for
certain distributions by domestic
corporations to foreign corporations.
Section 332(d)(1) results in the

recognition by a foreign corporation of
income from the liquidation of certain
domestic holding companies by treating
the liquidating distribution as a
distribution under section 301.
Specifically, section 332(d)(1) provides
that section 301, and not section 332(a)
nor 331, applies to a distribution to a
foreign corporation in complete
liquidation of an applicable holding
company (as defined in section
332(d)(2)). Section 332(d)(3) provides
that, notwithstanding section 332(d)(1),
exchange treatment under section 331
applies if the distributee of a
distribution in complete liquidation of
an applicable holding company is a
CFC. In such a case, the gain on the
distribution could be foreign personal
holding company income (“FPHCI”)
under section 954(c)(1)(B), and before
the Act, CFCs generally had U.S.
shareholders that would be subject to
tax on their pro rata share of such gain
under section 951(a).

Section 332(d)(4) grants the Secretary
the authority to issue regulations as
appropriate to prevent the abuse of
section 332(d). The repeal of section
958(b)(4) broadened the application of
section 332(d)(3) to foreign corporations
that are CFCs because of downward
attribution from a foreign person. This
result could lead to inappropriate
results because any gain recognized on
an exchange of stock of an applicable
holding company under section 331 by
a foreign corporation that is a CFC due
to downward attribution from a foreign
person could avoid U.S. tax if the CFC
does not have U.S. shareholders that
have current income inclusions under
section 951(a). Therefore, in accordance
with the regulatory authority provided
in section 332(d)(4), the proposed
regulations modify the definition of a
CFC (so as to use the definition of a CFC
in effect immediately before the repeal
of section 958(b)(4)) for purposes of
applying section 332(d)(3). See
proposed § 1.332—8(a). The Treasury
Department and the IRS request
comments on these proposed changes to
the definition of a CFC for the purposes
of applying section 332(d)(3).

C. Section 367(a): Triggering Events
Exception for Other Dispositions or
Events Under § 1.367(a)-8(k)(14)

Section 367(a)(1) provides that if, in
connection with an exchange described
in section 332, 351, 354, 356, or 361, a
United States person transfers property
to a foreign corporation, the foreign
corporation is not treated as a
corporation for purposes of determining
the extent to which gain is recognized
on the transfer. Section 367(a)(1) does
not apply, however, to certain transfers

of stock or securities of a foreign
corporation (including an indirect stock
transfer) by a United States person
(“U.S. transferor”) if the U.S. transferor
enters into a gain recognition agreement
(“GRA”’) with respect to the transferred
stock or securities. See §1.367(a)—
3(b)(1). In general, a U.S. transferor
subject to a GRA must recognize gain if
a triggering event (as defined in
§1.367(a)-8(j)) occurs during the term of
a GRA. See § 1.367(a)-8(j). Section
1.367(a)-8(k) provides several
exceptions for certain dispositions that
constitute nonrecognition transactions
if, immediately after the disposition, the
U.S. transferor meets certain
requirements. In particular, § 1.367(a)—
8(k)(14) generally provides that a
disposition or other event is not a
triggering event if the disposition or
other event qualifies as a nonrecognition
transaction, and, immediately after the
disposition or other event, the U.S.
transferor retains a direct or indirect
interest in the transferred stock or
securities or, as applicable, in
substantially all of the assets of the
transferred corporation. The rule further
provides that if a foreign corporation
acquires the transferred stock or
securities or, as applicable, substantially
all the assets of the transferred
corporation, the exception applies only
if the U.S. transferor owns at least five
percent (applying the attribution rules
of section 318, as modified by section
958(b)) of the total voting power and the
total value of the outstanding stock of
such foreign corporation. This five-
percent ownership condition is
intended to limit the application of the
general exception to transactions in
which the U.S. transferor retains at least
a minimal interest in the transferred
stock or securities (or substantially all
the assets of the transferred
corporation). See TD 9446, 74 FR 6952,
6953 (February 11, 2009).

The exception described in the
preceding paragraph was added when
section 958(b)(4) did not allow for
downward attribution from foreign
persons. A U.S. transferor that would
not have been eligible for the exception
because it held a less than five percent
interest in the transferred stock or
securities (or substantially all the assets
of the transferred corporation) could
now be eligible for the exception if the
U.S. transferor holds at least five
percent due to downward attribution of
stock owned by a foreign person. A U.S.
transferor’s constructive ownership
interest should not include an interest
that is treated as owned as a result of
downward attribution from a foreign
person as it would inappropriately treat
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the U.S. transferor as owning an interest
it would not have owned under the
rules in effect when §1.367(a)-8(k)(14)
was added. Therefore, in accordance
with the regulatory authority provided
in section 367(a), the proposed
regulations revise § 1.367(a)-8(k)(14) to
apply section 958(b) without regard to
the repeal of section 958(b)(4). See
proposed § 1.367(a)-8(k)(14)(ii). The
Treasury Department and the IRS
request comments on these proposed
revisions to § 1.367(a)-8(k)(14).

D. Section 672: CFC’s Ownership of a
Trust

Section 672(f)(1) generally provides
that the grantor trust rules in sections
671 through 679 apply only to the
extent they result in income being
currently taken into account (either
directly or through one or more entities)
by a citizen or resident of the United
States or a domestic corporation. To the
extent that a trust or a portion thereof
is not taxed as a grantor trust, the trust
and its beneficiaries are taxable in
accordance with the rules of sections
641 through 669. In the case of a foreign
nongrantor trust, accumulation
distributions are not only taxable to U.S.
beneficiaries, but also subject to the
“throwback rules” of sections 665
through 668.

Section 672(f)(3)(A) provides special
rules, however, for a trust that is treated
as owned by a CFC. Except as otherwise
provided by regulations, CFCs are
treated as domestic corporations for
purposes of section 672(f)(1). Section
672(f)(3)(A). Before the repeal of section
958(b)(4), the portion of a trust’s income
that was treated as owned by a CFC
would generally have been taxable
currently to the U.S. shareholders to the
extent the trust’s income constituted
subpart F income of the CFC.

After the repeal of section 958(b)(4),
however, a CFC may have no U.S.
shareholders that would be subject to
tax on their pro rata share of its subpart
F income under section 951(a). A CFC
could be formed to facilitate tax-free
accumulation of income in a trust for
the benefit of United States persons and
result in tax-free distributions from the
trust to the U.S. beneficiaries. In such a
case, none of the income or gain of the
grantor trust would be taken into
account by U.S. shareholders, despite
constituting subpart F income, while
distributions of income from the trust to
its U.S. beneficiaries would not be
subject to tax, and the throwback rules
would be avoided entirely.

Therefore, the proposed regulations,
in accordance with the regulatory
authority provided in section 672(f)(3),
provide that the only CFCs taken into

account for purposes of section 672(f)
are those that are CFCs without regard
to downward attribution from foreign
persons. See proposed § 1.672(f)-2(a). A
reference to foreign personal holding
companies in § 1.672(f)-2(a) is also
deleted, consistent with the repeal of
the foreign personal holding company
regime by section 413(a) of the
American Jobs Creation Act of 2004,
Public Law 108-357. Id. The Treasury
Department and the IRS request
comments on these proposed revisions
to §1.672(f)—2(a).

E. Section 706: Taxable Year of
Partnership

Section 706 provides rules for
determining the taxable year of a
partnership and its partners. Section
1.706—1(b)(6)(i) provides that in
determining the taxable year of a
partnership under section 706(b) and
the regulations thereunder, any interest
held by a disregarded foreign partner is
not taken into account. A foreign
partner is a disregarded foreign partner
unless the foreign partner is allocated
any gross income of the partnership that
was effectively connected (or treated as
effectively connected) with the conduct
of a trade or business within the United
States (“effectively connected income”)
during the partnership’s taxable year
immediately preceding the current
taxable year (or, if such partner was not
a partner during the partnership’s
immediately preceding taxable year, the
partnership reasonably believes that the
partner will be allocated any such
income during the current taxable year)
and taxation of that income is not
otherwise precluded under any U.S.
income tax treaty. For purposes of these
rules, §1.706—1(b)(6)(ii) defines a
foreign partner as a partner that is not
a United States person (as defined in
section 7701(a)(30)), but provides that
CFCs are not treated as foreign partners.
When § 1.706-1(b)(6)(ii) was added,
CFCs were not treated as foreign
partners for purposes of determining a
partnership’s taxable year under section
706 because the U.S. owners of such
entities were subject to U.S. federal
income taxation on a current basis with
respect to certain income earned by
these entities. See 66 FR 3920, 3921
(January 17, 2001). As a result of the
repeal of section 958(b)(4), a foreign
corporation that is a CFC solely by
reason of downward attribution from a
foreign person may now be taken into
account for purposes of determining the
taxable year of such partnership. This
would include a foreign corporation that
is a CFC even if the CFC does not have
a U.S. shareholder who owns stock of
the foreign corporation within the

meaning of section 958(a) and is
required to include amounts in income
under section 951(a). Accordingly, the
proposed regulations exclude from the
definition of foreign partner only CFCs
with respect to which a U.S.
shareholder owns stock within the
meaning of section 958(a) for purposes
of determining a partnership taxable
year. See proposed § 1.706—1(b)(6)(ii).
As in proposed § 1.672(f)-2(a),
discussed in Part I.D of this Explanation
of Provisions, the reference to foreign
personal holding companies is also
deleted. See id. The Treasury
Department and the IRS request
comments on these proposed revisions
to § 1.706-1(b)(6)(ii).

F. Section 863: Space and Ocean Income
and International Communications
Income of a CFC

Section 863 and the regulations
thereunder provide rules for
determining the source of certain items
of gross income, including gross income
from space and ocean activities and
international communications income.
Section 863(d)(1) provides that, except
as provided in regulations, any income
derived from a space or ocean activity
(“space and ocean income”) by a United
States person is sourced in the United
States (“U.S. source income”’) and that
any space and ocean income derived by
a foreign person is sourced outside the
United States (“foreign source income”).
Regulations under section 863(d)
include an exception from the statutory
provision regarding space and ocean
income derived by a foreign person if
the foreign person is a CFC. Specifically,
space and ocean income derived by a
CFC is treated as U.S. source income,
except to the extent that the income,
based on all the facts and
circumstances, is attributable to
functions performed, resources
employed, or risks assumed in a foreign
country. See § 1.863—8(b)(2)(ii).

In the case of any United States
person, 50 percent of any international
communications income (as defined in
section 863(e)(2)) is treated as U.S.
source income and 50 percent of such
income is treated as foreign source
income. Section 863(e)(1)(A). Subject to
certain exceptions, including exceptions
set forth in regulations, international
communications income derived by a
foreign person is treated as foreign
source income. Section 863(e)(1)(B)(3).
Regulations under section 863(e)
provide that international
communications income derived by a
CFC is treated as one-half U.S. source
income and one-half foreign source
income. See §1.863-9(b)(2)(ii).
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The status of the recipient of space
and ocean income and international
communications income as a CFC solely
by reason of the repeal of section
958(b)(4) should not cause all or part of
such income to be U.S. source income
if it would not have been treated as such
otherwise. Accordingly, in accordance
with the regulatory authority provided
in section 863(d)(1) and (e)(1)(B)(i), and
consistent with the temporary relief
announced in section 5.01 of Notice
2018-13, 2018-6 L.R.B. 341, these
proposed regulations provide that
whether a foreign corporation is a CFC
for purposes of the rules under sections
863(d) and (e) treating space and ocean
income and international
communications income as U.S. source
income in whole or in part is
determined without regard to
downward attribution from a foreign
person. See proposed §§ 1.863—
8(b)(2)(ii) and 1.863-9(b)(2)(ii).

G. Section 904: Look-Through Rules and
Active Rents and Royalties Exception to
Categorization as Passive Category
Income

In general, section 904(a) limits the
amount of foreign income taxes that a
taxpayer, including a U.S. shareholder,
may claim as a credit against its U.S.
income tax based on the taxpayer’s
foreign source income. Section 904(d)
further limits the credit by category of
foreign source income, with general
category and passive category being two
common categories of income. Passive
category income includes passive
income, which means income that
would be FPHCI if the recipient were a
CFC. This generally includes dividends,
interest, rents, and royalties. See section
904(d)(2)(B)() and 954(c)(1)(A).
However, if such amounts are received
or accrued by a U.S. shareholder of a
CFC from the CFC, the amounts are
treated as passive category income only
to the extent they are allocable to
passive category income of the CFC (the
“CFC look-through rule”). See section
904(d)(3). Application of the CFC look-
through rule requires determining the
category of income of the CFC to which
the dividends, interest, rents, or
royalties paid to the U.S. shareholder (or
other related look-through entity) are
allocable.

Rents and royalties received by a CFC
are generally passive category income
unless the income is derived in the
active conduct of a trade or business
(the ““section 904 active rents and
royalties exception”), taking into
account activities of affiliated group
members. See § 1.904—4(b)(2)(iii). The
section 904 active rents and royalties
exception applies both for determining

the category to which a U.S.
shareholder’s inclusion under section
951(a) attributable to the receipt of rents
and royalties by a CFC is assigned under
section 904(d)(3)(B), and for purposes of
applying the CFC look-through rule to
determine the category to which
dividends, interest, rents, and royalties
paid or accrued by the CFC are allocable
under section 904(d)(3)(C) and (D).

Financial services income received by
certain CFCs or a domestic corporation
is treated as general category income
(the “financial services income rule”).
See section 904(d)(2)(C)({). In
determining whether income is
financial services income for purposes
of section 904, the activities of affiliated
group members, including CFCs, are
taken into account to determine whether
such entities are financial services
entities (the “financial services entity
requirement”’). See section
904(d)(2)(C)(ii) and § 1.904—4(e)(3)(ii).

The formulation of the CFC look-
through rule and the affiliated group
rules in both the section 904 active rents
and royalties exception and the
financial services income rules was
premised on the assumption that
income of CFCs (including affiliated
group members meeting the active
conduct requirement or the financial
services entity requirement) would be
subject to U.S. tax under section 951(a)
or on a distribution of earnings and
profits generated by such income, and
that foreign corporations to which the
rules applied would be directly or
indirectly controlled by United States
persons able to obtain information
concerning their activities, income, and
expenses. See H.R. Rep. No. 99-841,
Volume II, at 566 and 573-574 (1986)
(Conf. Rep.); see also T.D. 8412, 57 FR
20639, 20640 (May 14, 1992); id. at
20641; and 66 FR 319, 321 (January 3,
2001). Treating foreign corporations as
CFCs or United States persons as U.S.
shareholders by reason of downward
attribution from foreign persons for
purposes of the CFC look-through rule
and the affiliated group rules would be
inconsistent with the intended scope of
the rules. Before the repeal of section
958(b)(4), a U.S. shareholder of a foreign
corporation in which U.S. shareholders
held directly or indirectly at least 10
percent, but not more than 50 percent,
of the voting stock or value, would be
eligible to treat dividends, but not
interest, rents, and royalties, as other
than passive category income. See
section 904(d)(4). Similarly, under the
affiliated group rules, neither the active
conduct requirement in the section 904
active rents and royalties exception nor
the financial services entity requirement
in the financial services income rule

could be satisfied by a foreign
corporation that would be a CFC only by
reason of downward attribution from a
foreign person.

Accordingly, in accordance with the
regulatory authority provided in section
904(d)(7), the regulations under section
904 are revised to limit the application
of the affiliated group rules in the
section 904 active rents and royalties
exception and the financial services
income rule, as well as the CFC look-
through rule, to foreign corporations
that are CFCs without regard to
downward attribution from foreign
persons. Further, the CFC look-through
rule, as proposed to be revised at 83 FR
63200 (December 7, 2018), is further
revised to apply only to U.S.
shareholders that are U.S. shareholders
without regard to downward attribution
from foreign persons. See proposed
§1.904-5(a)(4)(i) and (vi) (providing
definitions that apply for purposes of
§§1.904—4 and 1.904-5, pursuant to
§§1.904—4(a) and 1.904-5(a)(4) as
proposed to be revised at 83 FR 63200
(December 7, 2018)). The Treasury
Department and the IRS request
comments on these proposed revisions
to the regulations under section 904.

H. Section 958: Rules for Determining
Stock Ownership

To ensure that the regulations under
section 958 are consistent with the
amended statute, this notice of proposed
rulemaking removes the rule in § 1.958—
2(d)(2) that corresponds to section
958(b)(4). It also revises Example 4 in
§1.958-2(g) to illustrate the application
of the ownership attribution rules in
section 958 in the absence of section
958(b)(4).

I. Section 1297: PFIC Asset Test

Section 1297(e) provides the rules
used to measure a foreign corporation’s
assets for purposes of determining
whether it meets the asset test in section
1297(a)(2) and is a passive foreign
investment company (“PFIC”). If the
foreign corporation is a CFC and is not
a publicly traded corporation, when
determining whether the average
percentage of assets of the corporation
that produce passive income is at least
50 percent, adjusted basis (rather than
value) of the assets must be used.
Section 1297(e)(2). Accordingly,
shareholders of a foreign corporation
that became a CFC as a result of the
repeal of section 958(b)(4) will have to
determine whether the average
percentage of assets that produce
passive income is at least 50 percent
using adjusted basis.

The legislative history to section
1297(e) indicates that the adjusted basis
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requirement for CFCs exists because
“measurement by adjusted basis is well
established in the case of controlled
foreign corporations’ investments of
earnings in U.S. property, and is highly
appropriate to the task of measuring the
earnings of a controlled foreign
corporation that are invested in excess
passive assets.” H.R. Rep. No. 103-111,
at 692 (1993). However, the rule
imposes a burden on taxpayers that own
stock in foreign corporations that
became CFCs solely by reason of the
repeal of section 958(b)(4), which may
not otherwise be required to account for
the basis in assets under U.S. federal
income tax rules. Section 1298(g) grants
the Secretary the authority to issue
regulations that are necessary and
appropriate to carry out the purposes of
sections 1291 through 1298. In
accordance with this authority, the
proposed regulations modify the
definition of a CFC for purposes of
section 1297(e) to disregard downward
attribution from foreign persons. See
proposed § 1.1297-1(d)(1)(iii)(A).

J. Section 6049: Chapter 61 Reporting
Provisions

Generally, under chapter 61 of
subtitle F of the Code, a payor must
report to the IRS (using the appropriate
Form 1099) certain payments or
transactions with respect to United
States persons that are not exempt
recipients. The regulations under
chapter 61 generally provide that the
scope of payments or transactions
subject to reporting under chapter 61
depends, in part, on whether or not the
payor is a U.S. payor (as defined in
§ 1.6049-5(c)(5)), which generally
includes United States persons and their
foreign branches, as well as CFCs.

Foreign corporations that became
CFCs solely as a result of the repeal of
section 958(b)(4) could be subject to an
increased burden from the reporting
requirements under chapter 61 (and the
backup withholding rules under section
3406). To mitigate the increased Form
1099 reporting by foreign corporations
that may have no direct or indirect
owners that are United States persons,
in accordance with the regulatory
authority provided in section 6049(a),
proposed § 1.6049-5(c)(5)(i)(C) provides
that a U.S. payor includes only a CFC
that is a CFC without regard to
downward attribution from a foreign
person.

II. Applicability Dates

These regulations are generally
proposed to apply on or after October 1,
2019. See section 7805(b)(1)(B). For
taxable years before taxable years
covered by the regulations, a taxpayer

may generally apply the rules set forth
in the final regulations to the last
taxable year of a foreign corporation
beginning before January 1, 2018, and
each subsequent taxable year of the
foreign corporation, and to taxable years
of U.S. shareholders in which or with
which such taxable years of the foreign
corporation end, provided that the
taxpayer and United States persons that
are related (within the meaning of
section 267 or 707) to the taxpayer
consistently apply the relevant rule with
respect to all foreign corporations. See
section 7805(b)(7). Moreover, although
proposed § 1.958-2 is proposed to apply
to taxable years of foreign corporations
ending on or after October 1, 2019, and
taxable years of U.S. shareholders in
which or with which such taxable years
of foreign corporations end, the same
result as the proposed revisions applies
before such date due to the effective
date of the repeal of section 958(b)(4).

A taxpayer may rely on the proposed
regulations with respect to any period
before the date that these regulations are
published as final regulations in the
Federal Register.

Statement of Availability of IRS
Documents

IRS Revenue Procedures, Revenue
Rulings, notices, and other guidance
cited in this document are published in
the Internal Revenue Bulletin and are
available from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, or by
visiting the IRS website at http://
WWW.ITs.gov.

Special Analyses

I. Regulatory Planning and Review—
Economic Analysis

Executive Orders 13563 and 12866
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. The
Treasury Department requests comment
and any potential data regarding the
expected impacts of this proposed
regulation.

This regulation is subject to review
under section 6(b) of Executive Order
12866 pursuant to the April 11, 2018,
Memorandum of Agreement (“April 11,
2018 MOA”’) between the Treasury

Department and the Office of
Management and Budget (“OMB”’)
regarding review of tax regulations. The
Acting Administrator of the Office of
Information and Regulatory Affairs
(“OIRA”), OMB, has waived review of
this proposed rule in accordance with
section 6(a)(3)(A) of Executive Order
12866. OIRA will subsequently make a
significance determination of the final
rule under the terms of item 1 of the
April 11, 2018 MOA between the
Treasury Department and OMB
regarding review of tax regulations.

A. Background

Section 14213 of the Act repealed
section 958(b)(4), effective beginning
with the last taxable year of a foreign
corporation that begins before January 1,
2018 (and taxable years of U.S.
shareholders in which or with which
such taxable years of foreign
corporations end). The repeal of section
958(b)(4) by the Act modified the
constructive ownership rules that
determine whether a foreign corporation
is a CFC and whether a U.S. person is
a U.S. shareholder of a CFC. Under
section 318(a)(3), stock owned by a
person is attributed downward to (that
is, considered to be owned by) a
partnership, estate, trust, or corporation
in which the person owns an interest.
Prior to repeal, section 958(b)(4) limited
the application of section 318(a)(3) for
purposes of determining whether a
foreign corporation is a CFC and
whether a U.S. person is a U.S.
shareholder by providing that
downward attribution under section
318(a)(3) was not applied so as to
consider a U.S. person as owning the
stock owned by a foreign person. After
the repeal of section 958(b)(4), such
stock owned by a foreign person can be
attributed downward to a U.S. person,
for example, to a U.S. subsidiary of a
foreign parent. As a result, additional
foreign corporations are now CFCs, and
U.S. persons are now U.S. shareholders
of CFCs, even in cases where the foreign
corporation has no or little U.S
ownership.

B. The Need for Proposed Regulations

The legislative history to the Act
states that the repeal of section 958(b)(4)
was intended “to render ineffective
certain transactions that are used to [sic]
as a means of avoiding the subpart F
provisions.” See H.R. 115—466, at 633
(2017). As a consequence of this repeal,
many foreign entities that are part of
multinational groups with U.S.
subsidiaries are now considered CFCs
even in cases where there is no
avoidance of tax under subpart F.
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The treatment of a foreign corporation
as a CFC, or a U.S. person as a U.S.
shareholder, has consequences outside
of subpart F because many statutes and
regulations outside of subpart F have
rules that turn on the status of a foreign
corporation as a CFC or the status of a
U.S. person as a U.S. shareholder.

These proposed regulations propose
changes that are generally intended to
ensure that, in appropriate
circumstances, the operation of certain
rules is consistent with their application
before the repeal of section 958(b)(4).
This creates continuity and gives
taxpayers tax certainty, which allows
them to make economically efficient
decisions. By restoring the pre-Act rule
for certain provisions, the proposed
regulations both alleviate certain
burdens of CFC status resulting from the
section 958(b)(4) repeal unrelated to the
aforementioned intended purposes of
the repeal and neutralize possible
incentives to unfairly exploit the section
958(b)(4) repeal.

C. Baseline

The economic analysis that follows
compares the proposed regulations to a
no-action baseline reflecting anticipated
Federal income tax-related behavior in
the absence of the proposed regulations.
A no-action baseline reflects the current
environment including the existing
international tax regulations, prior to
any amendment by the proposed
regulations.

D. Cost and Benefits of the Proposed
Regulations and Potential Alternatives

As described in Part I.A of this
Special Analyses, the repeal of section
958(b)(4) causes stock owned by a
foreign parent to be attributed to its U.S.
subsidiaries, which can cause a foreign
subsidiary of a foreign parent to be
designated as a CFC, even in instances
where there is little or no U.S.
ownership in the foreign multinational
group. The Treasury Department and
the IRS estimate the number of U.S.
subsidiaries owned 50 percent or more
by a foreign corporation to be roughly
75,000 based on 2016 Treasury tax files
data. To the extent that these foreign
corporations have foreign subsidiaries,
they are potentially affected by the
proposed regulations. Unfortunately,
however, data do not exist regarding the
number of such foreign subsidiaries.
The costs and benefits of these proposed
regulations are discussed further in this
Part I.D.

1. Benefits

Restoring continuity with pre-repeal
rules in appropriate cases is beneficial
in two primary ways. First, it reinstates

expected reporting burdens and tax
costs for businesses that would
otherwise experience unintended and
unanticipated increases in these costs
due to the unexpected switch to CFC
designation described in Part I.A of this
Special Analyses. Unanticipated
increases in costs can be detrimental to
normal business operations and can put
affected groups at a disadvantage
relative to competitors who did not
experience such changes. Regulations
designed to maintain continuity of
normal business operations are
appropriate and will promote a positive
business environment relative to the no
action baseline.

One of the provisions in these
proposed regulations that alleviates
burden is the provision under section
863 on income from space and ocean
activities and international
communications income. In this case (as
well as in all other aspects of these
proposed regulations), the proposed
regulations prevent unintended
disruption in business activity by
determining CFC status as if section
958(b)(4) had not been repealed. In the
absence of these proposed regulations,
foreign-parented multinational groups
in the space, ocean, and international
communications industries that have
U.S. subsidiaries could potentially have
their foreign subsidiaries designated as
CFCs. The designation of the foreign
subsidiaries of the foreign-parented
multinational groups as CFCs would
result in all (in the case of space and
ocean income) or half (in the case of
international communications income)
of the foreign subsidiary’s space and
ocean income or international
communications income being treated
as U.S. source income where the CFCs
are controlled directly or indirectly by
foreign persons. Comments received
suggested that such treatment would
render companies’ business models
untenable. Accordingly, the proposed
regulations provide that for purposes of
the treatment of space and ocean
income and international
communications income as U.S. source
income, the determination of whether a
foreign corporation is a CFC is made
without regard to downward attribution
from a foreign person. See Part LF of the
Explanation of Provisions for further
explanation of this provision.

Another example of reduced burden
under this rule relates to the timing of
certain transactions. As explained in
Part I.A of the Explanation of
Provisions, section 267(a)(2) provides a
rule for determining the time at which
an otherwise deductible amount owed
to a related person may be deducted. In
general, if a payee is on the cash method

of accounting, the payor is not allowed
a deduction until the amount is actually
paid, even if the payor uses the accrual
method of accounting. The current
regulations include an exemption that
allows an accrual-based payor to deduct
certain treaty-exempt amounts before
they are actually paid to a related
foreign person. However, this
exemption is not allowed if the related
foreign person is a CFC. Instead, with
respect to an amount owed to a CFC, the
payor may only take a deduction in an
earlier year to the extent that an amount
attributable to the item is includible
during such prior taxable year in the
gross income of a U.S. person who owns
stock in the CFC. However, after the
repeal of section 958(b)(4), a CFC may
not have any U.S. shareholders that
would have an income inclusion under
subpart F. In this situation, the payor
would be unable to deduct the amount
until it is actually paid.

Because of the effective date of the
repeal of section 958(b)(4), a foreign
corporation that was not a CFC under
prior law could now become a CFC
beginning as early as January 1, 2017
(even though the Act was not enacted
until December 22, 2017). Accordingly,
a taxpayer may have deducted an
amount accrued in 2017 that, due to the
repeal of section 958(b)(4), would no
longer be allowable in 2017.
Furthermore, due to the reduction of the
corporate tax rate in the Act, a
deduction allowed on a company’s 2017
tax return at the then statutory rate of 35
percent would be valued at 21 percent
if the taxpayer were forced to move the
deduction to 2018 or 2019. The repeal
of section 958(b)(4) in this situation may
result in an inadvertent deferral of
certain deductions with permanent tax
effect and correspondingly create
unnecessary required adjustments to the
income tax provisions in companies’
financial accounting statements. The
proposed guidance removes
inconsistent annual treatment of
deductions for certain treaty-exempt
payments in the year the amounts are
accrued when the amounts are owed to
related foreign corporations that do not
have any direct or indirect U.S.
shareholders.

The second benefit of restoring pre-
Act treatment is that doing so can
neutralize unanticipated incentives for
tax minimization resulting from the
repeal. That is, CFC status can both
increase burdens and offer benefits, but
the unintended increase in CFC
designations and the ease with which
taxpayers can create a CFC could
incentivize taxpayers to take advantage
of potential benefits arising from CFC
status. For example, Part I.B of the
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Explanation of Provisions describes a
proposed revision that is intended to
prevent taxpayers from using the special
rule for CFCs in section 332(d)(3) to
inappropriately avoid U.S. tax on a
liquidating distribution. In addition,
Part 1.D of the Explanation of Provisions
describes a proposed revision that is
intended to prevent taxpayers from
using a CFC that has no direct or
indirect U.S. shareholders to take
advantage of the special rule relating to
CFCs that are grantors of a trust,
facilitating tax-free distributions from
the trust to U.S. beneficiaries despite no
income inclusion by the shareholders of
the CFC. Because these benefits were
not intended for CFCs without direct or
indirect U.S. shareholders, the anti-
abuse aspects of these proposed
regulations are designed to remove such
incentives for taxpayers with those
CFCs. Such regulations are beneficial
because they promote an environment
in which business operations are
undertaken based on sound economic
principles rather than for tax-motivated
reasons.

2. Costs

The proposed regulations restore pre-
section 958(b)(4) repeal CFC designation
by determining CFC designation in
limited situations as if section 958(b)(4)
had not been repealed, essentially
restoring the pre-repeal “status quo” in
these situations. The proposed
regulations do not impose any new
systems, methods, structures, reporting,
or other potentially burdensome rules
that could increase compliance costs. In
fact, as described above, they reduce
costs or burdens that would ensue in the
absence of the proposed regulations.
Hence, in restoring the status quo in
appropriate circumstances, the
proposed regulations are not expected to
impose new costs.

II. Regulatory Flexibility Act

It is hereby certified that these
proposed regulations will not have a
significant economic impact on a
substantial number of small entities
within the meaning of section 601(6) of
the Regulatory Flexibility Act (5 U.S.C.
chapter 6). The proposed regulations
generally affect CFCs and U.S.
shareholders of CFCs. As an initial
matter, CFCs, as foreign corporations,
are not considered small entities. Nor
are U.S. taxpayers considered small
entities to the extent the taxpayers are
natural persons or entities other than
small entities. Thus, the proposed
regulations generally only affect small
entities if a U.S. taxpayer that is a U.S.
shareholder of a CFC is a small entity.

Businesses that are U.S. shareholders
of CFCs are generally not small
businesses because the ownership of
sufficient stock of a CFC in order to be
a U.S. shareholder generally entails
significant resources and investment.
Therefore, the Treasury Department and
the IRS have determined that the
proposed regulations would not affect a
substantial number of domestic small
business entities. Moreover, the
proposed regulations do not impose any
new costs on taxpayers. Consequently,
the Treasury Department and the IRS
have determined that the proposed
regulations will not have a significant
economic impact on a substantial
number of small entities. Therefore, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act is not
required.

Pursuant to section 7805(f), this
notice of proposed rulemaking has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business. The Treasury
Department and the IRS request
comments on the impact of these
proposed regulations on small business
entities.

Comments and Requests for a Public
Hearing

Before the proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble
under the ADDRESSES heading. The
Treasury Department and the IRS
request comments on all aspects of the
proposed regulations. The Treasury
Department and the IRS also request
comments on whether any other rules
should be modified in light of the repeal
of section 958(b)(4).

All comments will be available at
www.regulations.gov or upon request. A
public hearing will be scheduled if
requested in writing by any person that
timely submits written comments. If a
public hearing is scheduled, notice of
the date, time, and place for the public
hearing will be published in the Federal
Register.

Drafting Information

The principal authors of the proposed
regulations are Karen J. Cate and Jorge
M. Oben of the Office of Associate Chief
Counsel (International). However, other
personnel from the Treasury
Department and the IRS participated in
the development of the proposed
regulations.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by revising the
entry for § 1.267(a)-3 and adding entries
for §§1.332—8 and 1.1297-1 in
numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.267(a)-3 also issued under 26
U.S.C. 267(a)(3)(A) and (a)(3)(B)(i).
* * * * *

Section 1.332-8 also issued under 26
U.S.C. 332(d)(4).
* * * * *

Section 1.1297-1 also issued under 26
U.S.C. 1298(g).

* * * * *

m Par. 2. Section 1.267(a)-3 is amended

by:

lyl. Removing the language “or (a)(3)”

from paragraph (c)(2).

m 2. Revising paragraph (c)(4).

m 3. In paragraph (d), revising the

second sentence and adding five

sentences at the end of the paragraph.
The revisions and addition read as

follows:

§1.267(a)-3 Deduction of amounts owed
to related foreign persons.
* * * * *

(C) * x %

(4) Certain amounts owed to certain
controlled foreign corporations. An
amount (other than interest) that is
income of a related foreign person with
respect to which the related foreign
person is exempt from United States
taxation on the amount owed pursuant
to a treaty obligation of the United
States (such as under an article relating
to the taxation of business profits) is
exempt from the application of section
267(a)(3)(B)(i) if the related foreign
person is a controlled foreign
corporation that does not have any
United States shareholders (as defined
in section 951(b)) that own (within the
meaning of section 958(a)) stock of the
controlled foreign corporation.

* * * * *

(d) * * * Except as otherwise
provided in this paragraph (d), the
regulations in this section issued under
section 267 apply to all other deductible
amounts that are incurred after July 31,
1989, but do not apply to amounts that
are incurred pursuant to a contract that
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was binding on September 29, 1983, and
at all times thereafter (unless the
contract was renegotiated, extended,
renewed, or revised after that date).
Paragraph (c)(2) of this section applies
to payments accrued on or after October
22, 2004. For payments accrued before
October 22, 2004, see §1.267(a)-3(c)(2),
as contained in 26 CFR part 1, revised
as of April 1, 2004. Paragraph (c)(4) of
this section applies to payments accrued
on or after October 1, 2019. For
payments accrued before October 1,
2019, a taxpayer may apply paragraph
(c)(4) of this section for payments
accrued during the last taxable year of

a foreign corporation beginning before
January 1, 2018, and each subsequent
taxable year of the foreign corporation,
provided that the taxpayer and United
States persons that are related (within
the meaning of section 267 or 707) to
the taxpayer consistently apply such
paragraph with respect to all foreign
corporations. For payments accrued
before October 22, 2004, see §1.267(a)—
3(c)(4), as contained in 26 CFR part 1,
revised as of April 1, 2004.

m Par. 3. Section 1.332-8 is added to
read as follows:

§1.332-8 Recognition of gain on
liquidation of certain holding companies.

(a) Definition of controlled foreign
corporation. For purposes of section
332(d)(3), a controlled foreign
corporation has the meaning provided
in section 957, determined without
applying subparagraphs (A), (B), and (C)
of section 318(a)(3) so as to consider a
United States person as owning stock
which is owned by a person who is not
a United States person.

(b) Applicability date. This section
applies to distributions in complete
liquidation occurring on or after October
1, 2019, and to distributions in complete
liquidation occurring before October 1,
2019, that result from an entity
classification election made under
§301.7701-3 of this chapter that is filed
on or after October 1, 2019. For
distributions in complete liquidation
occurring before October 1, 2019, other
than distributions in complete
liquidation occurring before October 1,
2019, that result from an entity
classification election made under
§301.7701-3 of this chapter that is filed
on or after October 1, 2019, a taxpayer
may apply this section to distributions
in complete liquidation occurring
during the last taxable year of a

distributee foreign corporation
beginning before January 1, 2018, and
each subsequent taxable year of the
foreign corporation, provided that the
taxpayer and United States persons that
are related (within the meaning of
section 267 or 707) to the taxpayer
consistently apply this section with
respect to all foreign corporations.

m Par. 4. Section 1.367(a)-8 is amended
by:

m 1. Revising the second sentence of
paragraph (k)(14)(ii).

m 2. In paragraph (p)(3), designating
Examples 1 through 3 as paragraphs
(p)(3)(i) through (iii), respectively.

m 3. In newly redesignated paragraphs
(p)(3)(i) through (iii), redesignating the
paragraphs in the first column as the
paragraphs in the second column:

Old paragraphs

(P)(3)(i)(i) and (if)
(p)(3)(ii)(i) and (ii)
(P)3)(iif)(i) and (ii)

New paragraphs

(P)(3)()(A) and (B).
(P)(3)(ii)(A) and (B).
(P)3)(iii)(A) and (B).

m 4. In each newly redesignated
paragraph listed in the first column,
removing the language in the second
column and adding in its place the
language in the third column:

Paragraph

Remove

Add

this Example 1

this EXAMPIE 2 ........ooeeeiieieeeeieeeeeee e

In paragraph (p)(3)(i)(A) of this section (the
facts of this Example 7).

In paragraph (p)(3)(ii)(A) of this section (the
facts of this Example 7).

m 5. In paragraph (q)(2):

m a. Removing the language “at least 5%
(applying the attribution rules of section
318, as modified by section 958(b))”
each place that it appears and adding
“at least 5% (determined as provided in

paragraph (k)(14)(ii) of this section)” in
its place.

m b. Designating Examples 1 through 25
as paragraphs (q)(2)(i) through (xxv),
respectively.

m 6. In newly redesignated paragraphs
(g)(2)(i) through (xxv), redesignating the
paragraphs in the first column as the
paragraphs in the second column:

Old paragraphs

New paragraphs

(a)(2)(i)(i) and (i)
(@)(2)(ii)(i) and (i)
(@)()(ii)(B)(A) and (B)
(a)(2)(iii)(i) and (ii)
(@)(2)(iv)(i) and (ii)
(@)()(iv)(B)(A) and (B)
(a)(2)(iv)(B)(2)(7) through (3)
(a)(2)(v)(i) and (ii)
(9)(2)(vi)(i) through (iii)
(a@)(2)(vi)(B)(A) and (B)
(@)(2)(vi)(B)(2)(1) through (3)
(a)(2)

(a)(2)

(a)(2)

(a)(2)

(a)(2)

(a)(2)

(a)(2)

(a)(2)

(a)(2)

(a)(2)

(vii)(i) and (i) «oooeereeeeiieeneeenes
(viii)(i) and (ii)
(ix)(i) and (ii)
(x)(i) and (ii)

(x)(B)(A) through (C)
(xi)(i) through (iii)
(xii)(i) and (ii)
(xii)(B)(A) through (C)
(xiii)(i) and (ii)
(xiv)(i) and (ii)

...................................... (9)(2)(i)(A) and (B).
(a)(2)(ii)(A) and (B).
(@)(2)(ii)(B)(7) and ().
(a)(2)(ii))(A) and (B).
(@)(2)(iv)(A) and (B).
(@@R)(V)(B)(7) and (2).
(a)(2)(iv)(B)(2)(#) through (iii).
(@)(2)(v)(A) and (B).
(9)(2)(vi)(A) through (C).
(@)(2)(vi)(B)(7) and (2).
(@)(2)(vi)(B)(2)(i) through (ii).
(a)(2)(vii)(A) and (B).
(g)(2)(viii)(A) and (B).
(a)(2)(ix)(A) and (B).
(a)(2)(x)(A) and (B).
(@)(2)(x)(B)(7) through (3).
(9)(2)(xi)(A) through (C).
(a)(2)(xi)(A) and (B).
(a)(2)(xi)(B)(7) through (3).
(@)(2)(xiif)(A) and (B).

...................................... (9)(2)(xiv)(A) and (B).
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Old paragraphs

New paragraphs

(2

(2)(xv)(i) and (ii)
(2)(xvi)(i) and (ii)
(2)(xvii)(i) and (ii)
(2)(xvii)(B)(A) through (C)
(2)(xvii)(B)(3)(7) through (3)
(2)(xviii)(i) and (ii)
(2)(xix)(i) and (ii)
(2)(xx)(i) through (vi)
(2)(xx)(B)(A) and (B)
(2)(xx)(B)(7)(7) and (2)
(2)(xxi)(i) and (ii)
(2)(xxi)(B)(A) through (C)
(2)(xxii)(i) through (iii)
(2)(xxii)(B)(A) through (C)
(2)(xxii)(C)(A) through (C)
(2)(xxiii)(i) through (iv)
(2)(xxiii)(B)(A) through (D) ...
(2)(xxiii)(C)(A) and (B)
(2)(xxiv)(i) and (i)
(2)(xxv)(i) and (ii)

o T o o T o o T o T o T T T T T o oo

(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q
(q

(9)(2)(xxv)(A) and (B).

...................................... (9)(2)(xiv)(B)(7) and (2).
...................................... (q)(2)(xv}(A) and (B).
...................................... (@)(2)(xvi)(A) and (B).
...................................... (9)(2)(xvii)(A) and (B).
...................................... (9)(2)(xvii)(B)(7) through (3).
...................................... (9)(2)(xvii)(B)(3)(i) through (iii).
...................................... (9)(2)(xviii)(A) and (B).
...................................... (9)(2)(xix)(A) and (B).
...................................... (9)(2)(xx)(A) through (F).
...................................... (9)(2)(xx)(B)(7) and (2)..
...................................... (@)(xx)(B)(7)()) and (i).
...................................... (q)(2)(xx!)(A) and (B).
(9)(2)(xxi)(B)(7) through (3).
(9)(2)(xxii)(A) through (C).
.| (@)(2)(xxii)(B)(7) through (3).
(9)(2)(xxii)(C)(1) through (3).
(9)(2)(xxiii)(A) through (D).
(9)(2)(xxiii)(B)( 1) through (4).
...................................... (@)(2)(xxiii)(C)(7) and (2).
...................................... (qgg;(xxw)(A) and (B).

m 7. In each newly redesignated
paragraph listed in the first column,
removing the language in the second

column and adding in its place the
language in the third column:

Paragraph

Remove

Add

paragraph (ii)(A) of this Example 2

paragraph (ii)(A) of this Example 4

paragraph (ii)(B) of this Example 6

paragraph (i) of this Example 6

paragraph (i) of this Example 11

paragraph (i) of this Example 20

paragraph (ii) of this Example 20

paragraph (i) of this Example 20

paragraph (ii) of this Example 20

paragraph (i) of this Example 20

paragraph (i) of this Example 20

in paragraph (i) of this Example 22

paragraph (i) of this Example 23

paragraph (ii) of this Example 23

paragraph (i) of this Example 23

in paragraph (i) of Example 6

paragraph (q)(2)(ii)(B)(7) of this section (para-
graph (7) in the results in this Example 2).
paragraph (q)(2)(iv)(B)(7) of this section (para-
graph (7) in the results in this Example 4).
paragraph (q)(2)(vi)(B)(2) of this section (para-
graph (2) in the results in this Example 6).
paragraph (q)(2)(vi)(A) of this section (the
facts in this Example 6).
paragraph (q)(2)(xi)(A) of this section (the
facts in this Example 11).
paragraph (q)(2)(xx)(A) of this section (the
facts in this Example 20).
paragraph (q)(2)(xx)(B) of this section (the re-
sults in this Example 20).
paragraph (q)(2)(xx)(A) of this
facts in this Example 20).
paragraph (q)(2)(xx)(B) of this
facts in this Example 20).
paragraph (q)(2)(xx)(A) of this
facts in this Example 20).
paragraph (q)(2)(xx)(A) of this
facts in this Example 20).
paragraph (q)(2)(xxii)(A) of this
facts in this Example 22).
paragraph (q)(2)(xxiii)(A) of this
facts in this Example 23).
paragraph (q)(2)(xxiii)(B) of this
results in this Example 23).
paragraph (q)(2)(xxiii)(A) of this
facts in this Example 23).
paragraph (q)(2)(vi)(A) of this section (the
facts in Example 6).

section (the
section (the
section (the
section (the
section (the
section (the
section (the

section (the

m 8. Amend each paragraph listed in the
first column, by removing the language

in the second column and adding in its
place the language in the third column:

Paragraph

Remove

Add

(9)(2) of this section, Example 6
paragraph (q)(2) of this section, Examples 1,
2,3, and 5.

(9)(2)(vi) of this section.
paragraphs (q)(2)(i), (i), (iii), and (v) of this
section.
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Remove
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(9)(2) of this section, Example 2
(9)(2) of this section, Example 4
(9)(2) of this section, Example 3
(9)(2) of this section, Example 11
(9)(2) of this section, Example 5
(9)(2) of this section, Example 6
(9)(2) of this section, Example 7
(9)(2) of this section, Example 8
(9)(2) of this section, Example 9
(9)(2) of this section, Example 20
paragraph (q)(2), Examples 4, 6, 10, 12, 17,
21, and 23 of this section.

(9)(2) of this section, Example 13
(9)(2) of this section, Example 14
(9)(2) of this section, Example 15
(9)(2) of this section, Example 16
(9)(2) of this section, Example 18

)

)

)

(9)(2) of this section, Example 19

(9)(2) of this section, Example 22

(9)(2) of this section, Example 22

(9)(2) of this section, Example 20

paragraph (q)(2) of this section, Examples 24
and 25.

(9)(2)(ii) of this section.
(9)(2)(iv) of this section.
(9)(2)(iii) of this section.
(9)(2)(xi) of this section.
(9)(2)(v) of this section.
(9)(2)(vi) of this section.
(9)(2)(vii) of this section.
(9)(2)(viii) of this section.
(9)(2)(ix) of this section.
(9)(2)(xx) of this section.
paragraphs (q)(2)(iv), (vi), (x), (xii), (xvii), (xxi),
and (xxiii) of this section.
(9)(2)(xiii) of this section.
(9)(2)(xiv) of this section.
(9)(2)(xv) of this section.
(9)(2)(xvi) of this section.
(9)(2)(xviii) of this section.
(9)(2)(ixx) of this section.
(9)(2)(xxii) of this section.
(9)(2)(xxii) of this section.
(9)(2)(xx) of this section.
paragraphs (qg)(2)(xxiv) and (xxv) of this sec-
tion.

m 9. Revising the heading of paragraph
(x).
m 10. Adding two sentences at the end
of paragraph (r)(1)(i).

The revision and addition read as
follows:

§1.367(a)-8 Gain recognition agreement
requirements.

(k) * *x %
(14) * k%

(i) * * *1If, as a result of the
disposition or other event, a foreign
corporation acquires the transferred
stock or securities or, as applicable,
substantially all the assets of the
transferred corporation, the condition of
this paragraph (k)(14)(ii) is satisfied
only if the U.S. transferor owns at least
five percent (applying the attribution
rules of section 318, as modified by
section 958(b), without applying
subparagraphs (A), (B), and (C) of
section 318(a)(3) so as to consider the
U.S. transferor as owning stock which is
owned by a person who is not a United
States person) of the total voting power
and the total value of the outstanding
stock of such foreign corporation.

* * * * *

(r) Applicability dates. (1) * * *

(i) * * * Paragraph (k)(14)(ii) of this
section applies to transfers occurring on
or after October 1, 2019, and to transfers
occurring before October 1, 2019, that
result from an entity classification
election made under § 301.7701-3 of
this chapter that is filed on or after
October 1, 2019. For transfers occurring
before October 1, 2019, other than
transfers occurring before October 1,
2019, that result from an entity
classification election made under

§301.7701-3 of this chapter that is filed
on or after October 1, 2019, a taxpayer
may apply paragraph (k)(14)(ii) of this
section to transfers occurring during the
last taxable year of a transferee foreign
corporation beginning before January 1,
2018, and each subsequent taxable year
of the foreign corporation, provided that
the taxpayer and United States persons
that are related (within the meaning of
section 267 or 707) to the taxpayer
consistently apply such paragraph with

respect to all foreign corporations.
* * * * *

m Par. 5. Section 1.672(f)-2 is amended
by revising paragraphs (a) and (e) to
read as follows:

§1.672(f)-2 Certain foreign corporations.

(a) Application of general rule in this
section. Subject to the provisions of
paragraph (b) of this section, if the
owner of any portion of a trust upon
application of the grantor trust rules
without regard to section 672(f) is a
controlled foreign corporation or a
passive foreign investment company (as
defined in section 1297), the
corporation will be treated as a domestic
corporation for purposes of applying the
rules of § 1.672(f)-1. For purposes of
this section, the only controlled foreign
corporations taken into account are
those that are controlled foreign
corporations within the meaning
provided in section 957, determined
without applying subparagraphs (A),
(B), and (C) of section 318(a)(3) so as to
consider a United States person as
owning stock which is owned by a
person who is not a United States

person.
* * * * *

(e) Applicability dates. Except as
provided in this paragraph (e), the rules
of this section apply to taxable years of
shareholders of controlled foreign
corporations and passive foreign
investment companies beginning after
August 10, 1999, and taxable years of
controlled foreign corporations and
passive foreign investment companies
ending with or within such taxable
years of the shareholders. The
provisions in paragraph (a) of this
section relating to the controlled foreign
corporations taken into account for
purposes of this section apply to taxable
years of foreign corporations ending on
or after October 1, 2019, and taxable
years of United States shareholders in
which or with which such taxable years
of foreign corporations end. For taxable
years of foreign corporations ending
before October 1, 2019, and taxable
years of United States shareholders in
which or with which such taxable years
of foreign corporations end, a taxpayer
may apply such provisions to the last
taxable year of a foreign corporation
beginning before January 1, 2018, and
each subsequent taxable year of the
foreign corporation, and to taxable years
of United States shareholders in which
or with which such taxable years of the
foreign corporation end, provided that
the taxpayer and United States persons
that are related (within the meaning of
section 267 or 707) to the taxpayer
consistently apply such provisions with
respect to all foreign corporations.

m Par. 6. Section 1.706-1 is amended
by:

m 1. Revising paragraph (b)(6)(ii).

m 2. Revising the heading for paragraph
(b)(B)(v).
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m 3. In paragraph (b)(6)(v)(A), revising
the first sentence and adding two
sentences after the first sentence.

The revisions and addition read as
follows:

§1.706-1 Taxable years of partner and
partnership.
* * * * *

(b) E

6 L

(ii) Definition of foreign partner. For
purposes of this paragraph (b)(6), a
foreign partner is any partner that is not
a United States person (as defined in
section 7701(a)(30)), except that a
partner that is a controlled foreign
corporation (within the meaning of
section 957(a)) in which a United States
shareholder (as defined in section
951(b)) owns (within the meaning of
section 958(a)) stock is not treated as a
foreign partner.

* * * * *

(v) Applicability dates. (A) * * * The
provisions of this paragraph (b)(6) (other
than paragraph (b)(6)(iii) of this section
and paragraph (b)(6)(ii) of this section to
the extent described in the next
sentence) apply to partnership taxable
years, other than those of an existing
partnership, that begin on or after July
23, 2002. The provisions in paragraph
(b)(6)(ii) of this section relating to
controlled foreign corporations apply to
taxable years of foreign corporations
ending on or after October 1, 2019, and
taxable years of United States
shareholders in which or with which
such taxable years of foreign
corporations end. For taxable years of
foreign corporations ending before
October 1, 2019, and taxable years of
United States shareholders in which or
with which such taxable years of foreign
corporations end, a taxpayer may apply
such provisions to the last taxable year
of a foreign corporation beginning
before January 1, 2018, and each
subsequent taxable year of the foreign
corporation, and to taxable years of
United States shareholders in which or
with which such taxable years of the
foreign corporation end, provided that
the taxpayer and United States persons
that are related (within the meaning of
section 267 or 707) to the taxpayer
consistently apply such provisions with
respect to all foreign corporations.

* % %

* * * * *
m Par. 7. Section 1.863—-8 is amended
by:

m 1. In paragraph (b)(2)(ii), revising the
first sentence and adding a sentence at
the end of the paragraph.
m 2. Revising paragraph (h).

The revisions and addition read as
follows:

§1.863-8 Source of income derived from
space and ocean activity under section
863(d).

* * * * *

(b) * * *

(2] * x %

(ii) * * * Space and ocean income
derived by a controlled foreign
corporation (CFC) is income from
sources within the United States.
For purposes of this section, a
controlled foreign corporation has the
meaning provided in section 957,
determined without applying
subparagraphs (A), (B), and (C) of
section 318(a)(3) so as to consider a
United States person as owning stock
which is owned by a person who is not

a United States person.
* * * * *

* * %

(h) Applicability dates. Except as
provided in this paragraph (h), this
section applies to taxable years
beginning on or after December 27,
2006. The provisions in paragraph
(b)(2)(ii) of this section relating to the
meaning of CFC apply to taxable years
of foreign corporations ending on or
after October 1, 2019. For taxable years
of foreign corporations ending before
October 1, 2019, a taxpayer may apply
such provisions to the last taxable year
of a foreign corporation beginning
before January 1, 2018, and each
subsequent taxable year of the foreign
corporation, provided that the taxpayer
and United States persons that are
related (within the meaning of section
267 or 707) to the taxpayer consistently
apply such provisions with respect to
all foreign corporations.

m Par. 8. Section 1.863-9 is amended by
revising paragraphs (b)(2)(ii) and (1) to
read as follows:

§1.863-9 Source of income derived from
communications activity under section
863(a), (d), and (e).

* * * * *

(b) * % %

(2) * Kk %

(ii) International communications
income derived by a controlled foreign
corporation. International
communications income derived by a
controlled foreign corporation (CFC) is
one-half from sources within the United
States and one-half from sources
without the United States. For purposes
of this section, a controlled foreign
corporation has the meaning provided
in section 957, determined without
applying subparagraphs (A), (B), and (C)
of section 318(a)(3) so as to consider a
United States person as owning stock
which is owned by a person who is not

a United States person.
* * * * *

(1) Applicability dates. Except as
otherwise provided in this paragraph (1),
this section applies to taxable years
beginning on or after December 27,
2006. The provisions in paragraph
(b)(2)(ii) of this section relating to the
meaning of CFC apply to taxable years
of foreign corporations ending on or
after October 1, 2019. For taxable years
of foreign corporations ending before
October 1, 2019, a taxpayer may apply
such provisions to the last taxable year
of a foreign corporation beginning
before January 1, 2018, and each
subsequent taxable year of the foreign
corporation, provided that the taxpayer
and United States persons that are
related (within the meaning of section
267 or 707) to the taxpayer consistently
apply such provisions with respect to
all foreign corporations.
m Par. 9. Section 1.904-5, as proposed
to be amended at 83 FR 63200
(December 7, 2018), is further amended
by:
lyl. Revising paragraph (a)(4)(i).
m 2. Revising the first sentence of
paragraph (a)(4)(vi).
m 3. Revising paragraph (o).

The revisions read as follows:

§1.904-5 Look-through rules as applied to
controlled foreign corporations and other
entities.

R

EZ)) * x %

(i) The term controlled foreign
corporation has the meaning given such
term by section 957 (taking into account
the special rule for certain captive
insurance companies contained in
section 953(c)), determined without
applying subparagraphs (A), (B), and (C)
of section 318(a)(3) so as to consider a
United States person as owning stock
which is owned by a person who is not
a United States person.

* * * * *

(vi) The term United States
shareholder has the meaning given such
term by section 951(b) (taking into
account the special rule for certain
captive insurance companies contained
in section 953(c)), determined without
applying subparagraphs (A), (B), and (C)
of section 318(a)(3) so as to consider a
United States person as owning stock
which is owned by a person who is not
a United States person, except that for
purposes of this section, a United States
shareholder includes any member of the
controlled group of the United States
shareholder. * * *

* * * * *

(o) Applicability dates. Except as
otherwise provided in this paragraph
(0), this section applies to taxable years
that both begin after December 31, 2017,
and end on or after December 4, 2018.
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Paragraphs (a)(4)(i) and (vi) of this
section apply to taxable years of foreign
corporations ending on or after October
1, 2019, and taxable years of United
States persons ending on or after
October 1, 2019. For taxable years of
foreign corporations ending before
October 1, 2019, and taxable years of
United States persons ending before
October 1, 2019, a taxpayer may apply
such provisions to the last taxable year
of a foreign corporation beginning
before January 1, 2018, and each
subsequent taxable year of the foreign
corporation, and to taxable years of
United States shareholders in which or
with which such taxable years of the
foreign corporation end, provided that
the taxpayer and United States persons
that are related (within the meaning of
section 267 or 707) to the taxpayer
consistently apply such provisions with
respect to all foreign corporations.
m Par. 10. Section 1.958-2 is amended
by:
lyl. Removing and reserving paragraph
(d)(2).
m 2. In paragraph (g), designating
Examples 1 through 6 as paragraphs
(g)(1) through (6), respectively.
m 3. In newly designated paragraphs
(g)(1) and (2), removing the language
“paragraph (c)(1)(iii) and (2) of this
section” and adding ‘‘paragraphs
(c)(1)(iii) and (c)(2) of this section” in its
place.
m 4. Revising newly designated
paragraph (g)(4).
m 5. Adding paragraph (h).
m 6. Removing the parenthetical
authority citation at the end of the
section.

The revisions and addition read as
follows:

§1.958-2 Constructive ownership of
stock.
* * * * *

(g)* * %

(4) Example 4. Foreign corporation U owns
100 percent of the one class of stock in
domestic corporation V and also 100 percent
of the one class of stock in foreign
corporation W. Because more than 50 percent
in value of the stock of V Corporation is
owned by its sole shareholder, U
Corporation, V Corporation is considered
under paragraph (d)(1)(iii) of this section as
owning the stock owned by U Corporation in
W Corporation, and accordingly is a United
States shareholder of W Corporation.

* * * * *

(h) Applicability date. Paragraphs
(d)(2) and (g)(4) of this section apply to
taxable years of foreign corporations
ending on or after October 1, 2019, and
taxable years of United States
shareholders in which or with which
such taxable years of foreign

corporations end. For taxable years of
foreign corporations ending before
October 1, 2019, and taxable years of
United States shareholders in which or
with which such taxable years of foreign
corporations end, a taxpayer may apply
such provisions to the last taxable year
of a foreign corporation beginning
before January 1, 2018, and each
subsequent taxable year of the foreign
corporation, and to taxable years of
United States shareholders in which or
with which such taxable years of the
foreign corporation end, provided that
the taxpayer and United States persons
that are related (within the meaning of
section 267 or 707) to the taxpayer
consistently apply such provisions with
respect to all foreign corporations.

m Par. 11. Section 1.1297-1, as
proposed to be added at 84 FR 33120
(July 11, 2019), is amended by revising
paragraphs (d)(1)(iii)(A) and (g)(1) to
read as follows:

§1.1297-1 Definition of passive foreign
investment company.
* * * * *

(d) * % %

1 * % %

(A) Controlled foreign corporation.
For purposes of section 1297(e)(2)(A),
the term controlled foreign corporation
has the meaning provided in section
957, determined without applying
subparagraphs (A), (B), and (C) of
section 318(a)(3) so as to consider a
United States person as owning stock
which is owned by a person who is not
a United States person.

g EE

(1) Paragraph (d)(1)(iii)(A) of this
section. Paragraph (d)(1)(iii)(A) of this
section applies to taxable years of
shareholders ending on or after October
1, 2019. For taxable years of
shareholders ending before October 1,
2019, a shareholder may apply
paragraph (d)(1)(iii)(A) of this section to
the last taxable year of a foreign
corporation beginning before January 1,
2018, and each subsequent taxable year
of the foreign corporation, provided that
the shareholder and United States
persons that are related (within the
meaning of section 267 or 707) to the
taxpayer consistently apply such
paragraph with respect to all foreign
corporations.

* * * * *

m Par. 12. Section 1.6049-5 is amended
by revising paragraphs (c)(5)(i)(C) and
(g) to read as follows:

§1.6049-5 Interest and original issue
discount subject to reporting after
December 31, 1982.

* * * * *

(C) A controlled foreign corporation
within the meaning of section 957,
determined without applying
subparagraphs (A), (B), and (C) of
section 318(a)(3) so as to consider a
United States person as owning stock
which is owned by a person who is not
a United States person.

(g) Applicability dates. Except as
otherwise provided in this paragraph
(g), this section applies to payments
made on or after January 6, 2017. (For
payments made after June 30, 2014, and
before January 6, 2017, see this section
as in effect and contained in 26 CFR
part 1, as revised April 1, 2016. For
payments made after December 31,
2000, and before July 1, 2014, see this
section as in effect and contained in 26
CFR part 1, as revised April 1, 2013.)
Paragraph (c)(5)(i)(C) of this section
applies to payments made on or after
October 1, 2019. For payments made
before October 1, 2019, a taxpayer may
apply paragraph (c)(5)(i)(C) of this
section for payments during the last
taxable year of a foreign corporation
beginning before January 1, 2018, and
each subsequent taxable year of the
foreign corporation, provided that the
taxpayer and United States persons that
are related (within the meaning of
section 267 or 707) to the taxpayer
consistently apply such paragraph with
respect to all foreign corporations.

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2019-20567 Filed 10-1-19; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-130700-14]
RIN 1545-BM41

Classification of Cloud Transactions
and Transactions Involving Digital
Content; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to a notice of
proposed rulemaking.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking (REG-130700-14) that was
published in the Federal Register on
August 14, 2019. The proposed
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regulations relate to classification of
cloud transactions for purposes of the
international provisions of the Internal
Revenue Code.

DATES: Written or electronic comments
and requests for a public hearing are
still being accepted and must be
received by November 12, 2019.

ADDRESSES: Submit electronic
submissions via the Federal
eRulemaking Portal at https://
www.regulations.gov (indicate IRS and
REG-130700-14) by following the
online instructions for submitting
comments. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of the Treasury (Treasury
Department) and the IRS will publish
for public availability any comment
received to its public docket, whether
submitted electronically or in hard
copy. Send hard copy submissions to
CC:PA:LPD:PR (REG-130700-14), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions

may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-130700—
14), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations
Robert Z. Kelley, (202) 317-6939;
concerning submissions of comments
and requests for a public hearing, email
or call Regina L. Johnson at
fdms.database@irscounsel.treas.gov or
(202) 317-6901 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

The proposed regulations that are the
subject of this correction are under
section 861 of the Internal Revenue
Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-130700-14) contains
errors which may prove to be
misleading and need to be clarified.

Correction of Publication

Accordingly, the notice of proposed
rulemaking (REG-130700-14) that was
the subject of FR Doc. 2019-17425,
published at 84 FR 40317 (August 14,
2019), is corrected to read as follows:

1. On page 40320, first column, in the
preamble, the sixteenth and seventeenth
lines from the top of the second full
paragraph, the language “‘of time,
whether or not the content is transferred
in a physical medium.” is corrected to
read “of time.”

2. On page 40321, third column, in
the preamble, the fourteenth line from
the top of the second full paragraph, the
language “licenses, and services, but
there are” is corrected to read, “licenses,
leases, and services, but there are”.

§1.861-18 [Corrected]

m 3. On page 40324, in the table for

§ 1.861-18, for the paragraph listed in
““Paragraph” column, remove the
language in the “Remove” column, and
add in its place the language in the
“Add” column.

Paragraph Remove Add
(c)(3), second sentence the magnetic medium of a floppy disk, or in the main memory or hard drive of a computer, any medium.
or in any other medium.

§1.861-18 [Corrected]

m 4. On page 40324, second column, in
§1.861-18, the seventh through ninth
line from the top of paragraph (a)(3), the
language ‘““passage of time, whether or
not the content is transferred in a
physical medium. For example, digital
content” is corrected to read ‘‘passage of
time. For example, digital content”.

§1.861-18 [Corrected]

m 5. On page 40325, third column, in
§1.861-18, the second line of paragraph
(i), the language “‘to transactions
involving the transfer of’’ is corrected to
read ‘“‘to transactions not subject to
§1.861-19 involving the transfer of”.

Crystal Pemberton,

Senior Federal Register Liaison, Publications
and Regulations Branch, Legal Processing
Division, Associate Chief Counsel, (Procedure
and Administration).

[FR Doc. 2019-21034 Filed 10-1-19; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Office of Investment Security

31 CFR Part 800

RIN 1505-AC64

Provisions Pertaining to Certain
Investments in the United States by
Foreign Persons

Correction

In proposed rule document 2019-
20099 beginning on page 50174 in the
issue of Tuesday, September 24, 2019,
make the following correction:

On page 50174, in the first column, in
the 23rd line, “October 24, 2019”
should read “October 17, 2019”.

[FR Doc. C1-2019-20099 Filed 10-1-19; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 100
[Docket Number USCG-2018-0749]

RIN 1625-AA08

Special Local Regulations; Recurring
Marine Events, Sector Miami

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
revise existing regulations and
consolidate into one table special local
regulations for recurring marine events
at various locations within the
geographic boundaries of the Seventh
Coast Guard District Captain of the Port
(COTP) Miami Zone. Consolidating
marine events into one table simplifies
Coast Guard oversight and public
notification of special local regulations
within COTP Miami Zone. The Coast
Guard invites your comments on this
proposed rulemaking.
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DATES: Comments and related material
must be received by the Coast Guard on
or before November 1, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2018-0749 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Omar Beceiro,
Sector Miami Waterways Management
Division, U.S. Coast Guard; telephone
305-535—4317, email Omar.Beceiro@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

Recurring races, swims, and other
marine events within the Seventh Coast
Guard District are currently listed in 33
CFR 100.701, Table to § 100.701. The
process for amending the table (e.g.,
adding or removing marine events) is
lengthy and inefficient since it includes
recurring marine events for seven
different COTP zones within the
Seventh District. To expedite and
simplify the rule-making process for
new marine events/special local
regulations, COTP’s resorted to creating
individual rules rather than amending
Table to § 100.701.

This rule serves two purposes: (1)
Create a table of recurring marine
events/special local regulations
occurring solely within the COTP
Miami Zone, and (2) consolidate into
that table marine events/special local
regulations previously established
outside of Table to §100.701. The
resultant table would facilitate
management of and public access to
information about marine events within
the COTP Miami Zone.

The Coast Guard proposes this
rulemaking under authority in 46 U.S.C.
70041.

III. Discussion of Proposed Rule

This rulemaking proposes to make the
following changes:

1. Establish 33 CFR 100.702 Special
Local Regulations; Marine Events
Within the Captain of the Port Miami;

2. Move existing marine events/
special local regulations from Table to
§100.701 under (a) COTP Zone Miami;
Special Local Regulations (33 CFR
100.701) to new Table to § 100.702;

3. Move 33 CFR 100.723 Special Local
Regulation; Fort Lauderdale Grand Prix
of the Seas; Fort Lauderdale, FL to Table
to § 100.702, and delete existing
§100.723;

4. Move 33 CFR 100.726, Special
Local Regulation; Fort Lauderdale Air
Show; Atlantic Ocean, Fort Lauderdale,
FL to Table to §100.702, and delete
existing § 100.726;

5. Revise Special Local Regulation;
Fort Lauderdale Air Show; Atlantic
Ocean, Fort Lauderdale, FL dates to
“One weekend in May (Friday,
Saturday, and Sunday)” in Table to
§100.702;

6. Move 33 CFR 100.729, Columbus
Day Regatta, Biscayne Bay, Miami, FL to
Table to § 100.702, and delete existing
§100.729; and

7. Add Miami Beach Air and Sea
Show (new) to Table to § 100.702.

Marine events are listed as occurring
over a particular weekend and month
each year. Exact dates are intentionally
omitted since calendar dates for a
specific weekend change from year to
year. Once dates for a marine event are
known, the Coast Guard notifies the
public it intends to enforce the special
local regulation through various means
including a Notice of Enforcement
published in the Federal Register, Local
Notice to Mariners, and Broadcast
Notice to Mariners.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt

from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the special local regulations.
These areas are limited in size and
duration, and usually do not affect high
vessel traffic areas. Moreover, the Coast
Guard would provide advance notice of
the regulated areas to the local maritime
community by Local Notice to Mariners,
Broadcast to Mariners via VHF-FM
marine channel 16, and the rule would
allow vessels to seek permission to enter
the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
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the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes. If
you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
state, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023—01 and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-43701), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves the establishment of special
local regulations for recurring marine
events within the COTP Miami Zone.
Normally such actions are categorically
excluded from further review under
paragraphs L61 in Table 3—1 of U.S.
Coast Guard Environmental Planning
Implementing Procedures 5090.1. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated in ADDRESSES. We seek
any comments or information that may
lead to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments received
during the comment period. Your
comment can help shape the outcome of
this rulemaking. If you submit a
comment, please include the docket
number for this rulemaking, indicate the

provide a reason for each suggestion or
recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 100

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR parts 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for Part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Revise Table to § 100.701 to read as
follows:

§100.701 Special Local Regulations;
Marine Events in the Seventh Coast Guard

effects of this rule elsewhere in this specific section of this document to District.
preamble. which each comment applies, and * * * * *
TABLE TO §100.701
No./date Event Sponsor ‘ Location

(a) COTP Zone San Juan; Special Local Regulations

CNSJ International Re-
gatta.

1. 1st Friday, Saturday,
and Sunday of Feb-
ruary.

Club Nautico de San

Juan.

San Juan, Puerto Rico; (1) Outer Harbor Race Area. All waters of Bahia de San
Juan within a line connecting the following points: Starting at Point 1 in position

18°28.4" N, 66°07.6” W; then south to Point 2 in position 18°28.1" N, 66°07.8" W;
then southeast to Point 3 in position 18°27.8" N, 66°07.4" W; then southeast to
point 4 in position 18°27.6" N, 66°07.3" W; then west to point 5 in position
18°27.6" N, 66°07.8" W; then north to point 6 in position 18°28.4" N, 66°07.8" W;

then east to the origin.
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2. Last Full Weekend of
March.

3. Last week of April

4. 1st Sunday of May

5. July 4th

6. 3rd Week of July, Sun-
day.

7. 1st Sunday of Sep-
tember.

8. 2nd Sunday of October

9. December 31st

10. December—1st week

St. Thomas International
Regatta.

St. Thomas Carnival

Ironman 70.3 St. Croix ..

Fireworks Display

San Juan Harbor Swim

Cruce A Nado Inter-
national.

St. Croix Coral Reef
Swim.

Fireworks St. Thomas,
Great Bay.

Christmas Boat Parade

St. Thomas Yacht Club

Virgin Islands Carnival
Committee.

Project St. Croix, Inc

St. John Festival & Cul.,
Org.

Municipality of Catano ...

Cruce a Nado Inc

The Buccaneer Resort ..

Mr. Victor Laurenza,
Pyrotecnico, New
Castle, PA.

St. Croix Christmas Boat
Committee.

(2) Inner Harbor Race Area; All waters of Bahia de San Juan within a line con-
necting the following points: Starting at Point 1 in position 18°27.6" N, 66°07.8"
W; then east to Point 2 in position 18°27.6" N, 66°07.1” W; then southeast to
Point 3 in position 18°27.4" N, 66°06.9" W; then west to point 4 in position
18°27.4’ N, 66°07.7” W; then northwest to the origin.

St. Thomas, U.S. Virgin Islands; All waters of St. Thomas Harbor encompassed
within the following points: Starting at Point 1 in position 18°19.9” N, 64°55.9" W;
thence east to Point 2 in position 18°19.97" N, 64°55.8" W; thence southeast to
Point 3 in position 18°19.6" N, 64°55.6" W; thence south to point 4 in position
18°19.1" N, 64°55.5” W; thence west to point 5 in position 18°19.1" N, 64°55.6
W; thence north to point 6 in position 18°19.6” N, 64°55.8" W; thence northwest
back to origin at Harbor, St. Thomas, San Juan.

St. Thomas, U.S. Virgin Islands; (1) Race Area. All waters of the St. Thomas Har-
bor located around Hassel Island, St. Thomas, U.S. Virgin Island encompassed
within the following points: Starting at Point 1 in position 18°20.2" N, 64°56.1" W;
thence southeast to Point 2 in position 18°19.7" N, 64°55.7" W; thence south to
Point 3 in position 18°19.4" N, 64°55.7" W; thence southwest to point 4 in posi-
tion 18°19.3" N, 64°56.0" W; thence northwest to point 5 in position 18°19.9” N,
64°56.5" W; thence northeast to point 6 in position 18°20.2" N, 064°56.3" W;
thence east back to origin.

(2) Jet Ski Race Area. All waters encompassed the following points: Starting at
Point 1 in position 18°20.1" N, 64°55.9" W; thence west to Point 2 in position
18°20.1" N, 64°56.1” W; thence north to Point 3 in position 18°20.3" N, 64°56.1
W; thence east to Point 4 in position 18°20.3" N, 64°55.9” W; thence south back
to origin.

(3) Buffer Zone. All waters of the St. Thomas Harbor located around Hassel Is-
land, encompassed within the following points: Starting at Point 1 in position
18°20.3" N, 64°55.9° W; thence southeast to Point 2 in position 18°19.7” N,
64°55.7” W; thence south to Point 3 in position 18°19.3" N, 64°55.72" W; thence
southwest to Point 4 in position 18°19.2" N, 64°56” W; thence northwest to Point
5 in position 18°19.9" N, 64°56.5" W; thence northeast to Point 6 in position
18°20.3" N, 64°56.3" W; thence east back to origin.

(4) Spectator Area. All waters of the St. Thomas Harbor located east of Hassel Is-
land, encompassed within the following points: Starting at Point 1 in position
18°20.3' N, 64°55.8" W; thence southeast to Point 2 in position 18°19.9" N,
64°55.7” W; thence northeast to Point 3 in position 18°20.2" N, 64°55.5" W;
thence northwest back to origin.

St. Croix (Christiansted Harbor), U.S. Virgin Islands; All waters encompassed with-
in the following points: point 1 on the shoreline at Kings Wharf at position
17°44’51” N, 064°42’16” W, thence north to point 2 at the southwest corner of
Protestant Cay in position 17°44’56” N, 064°42'12” W, then east along the
shoreline to point 3 at the southeast corner of Protestant Cay in position
17°44’56” N, 064°42'08” W, thence northeast to point 4 at Christiansted Harbor
Channel Round Reef Northeast Junction Lighted Buoy RR in position 17°4524”
N, 064°41’45” W, thence southeast to point 5 at Christiansted Schooner Chan-
nel Lighted Buoy 5 in position 17°45"18” N, 064°41’43” W, thence southwest to
point 6 at Christiansted Harbor Channel Buoy 15 in position 17°44’56” N,
064°41’56” W, thence southwest to point 7 on the shoreline north of Fort Chris-
tiansted in position 17°44’51” N, 064°42'05” W, thence west along the shoreline
to origin.

St. John (West of Cruz Bay/Northeast of Steven Cay), U.S. Virgin Islands; All
waters from the surface to the bottom for a radius of 200 yards centered around
position 18°19'55” N, 064°4806” W.

San Juan Harbor, San Juan, Puerto Rico; All waters encompassed within the fol-
lowing points: point 1: La Puntilla Final, Coast Guard Base at position 18°27’33”
N, 066°07°00” W, then south to point 2: Catano Ferry Pier at position 18°26'36”
N, 066°07°00” W, then northeast along the Catano shoreline to point 3: Punta
Catano at position 18°26’40” N, 066°06'48” W, then northwest to point 4: Pier 1
San Juan at position 18°27°40” N, 066°06’49” W, then back along the shoreline
to origin.

Ponce Harbor, Bahia de Ponce, San Juan; All waters of Bahia de Ponce encom-
passed within the following points: Starting at Point 1 in position 17°58.9" N,
66°37.5" W; thence southwest to Point 2 in position 17°57.5" N, 66°38.2" W,
thence southeast to Point 3 in position 17°57.4” N, 66°37.9” W; thence northeast
to point 4 in position 17°58.7" N, 66°37.3" W; thence northwest along the north-
eastern shoreline of Bahia de Ponce to the origin.

St. Croix, U.S. Virgin Islands; All waters of Christiansted Harbor within the fol-
lowing points: Starting at Point 1 in position 18°45.7" N, 64°40.6” W; then north-
east to Point 2 in position 18°47.3" N, 64°37.5 W; then southeast to Point 3 in
position 17°46.9" N, 64°37.2" W; then southwest to point 4 in position 17°45.51"
N, 64°39.7" W; then northwest to the origin.

St. Thomas (Great Bay area), U.S. Virgin Islands; All waters within a radius of 600
feet centered around position 18°19°14” N, 064°50"18” W.

St. Croix (Christiansted Harbor), U.S. Virgin Islands; 200 yards off-shore around
Protestant Cay beginning in position 17°45’56” N, 064°42’16” W, around the cay
and back to the beginning position.
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11. December—2nd week

Christmas Boat Parade

Club Nautico de San
Juan.

San Juan, Puerto Rico; Parade route. All waters of San Juan Harbor within a mov-
ing zone that will begin at Club Nautico de San Juan, move towards El Morro
and then return, to Club Nautico de San Juan; this zone will at all times extend
50 yards in front of the lead vessel, 50 yards behind the last vessel, and 50
yards out from all participating vessels.

(b) COTP Zone Key West

; Special Local Regulations

1. January 1st ..o

2. January through April,
last Monday or Tues-
day.

3. 3rd Week of January,
Monday-Friday.

4. 1st Saturday of Feb-
ruary.

5. 1st Sunday of February

6. 3rd Weekend of April ..

7. Last Friday of April

8. 1st Weekend of June ..

9. 2nd Week of Novem-
ber, Wednesday—Sun-
day.

10. 1st Thursday of De-
cember.

11. 2nd Sunday of De-
cember.

12. 3rd Saturday of De-
cember.

13. 3rd Saturday of De-
cember.

Blessing of the Fleet

Wreckers Cup Races ....

Yachting Key West Race
Week.
The Bogey ......ccoceevueenne
The Bacall ....
Miami to Key Largo Sail-

boat Race.

Conch Republic Navy
Parade and Battle.
Swim around Key West

Key West World Cham-
pionship.

Boot Key Harbor Christ-
mas Boat Parade.

Key Colony Beach Holi-
day Boat Parade.

Key Largo Boat Parade

Key West Lighted Boat
Parade.

Islamorada Charter Boat
Association.
Schooner Wharf Bar

Premiere Racing, Inc
Florida Bay Outfitters ...

Florida Bay Outfitters ...
MYC Youth Sailing
Foundation, Inc.

Conch Republic .............
Florida Keys Community
College.

Super Boat International
Productions, Inc.
Dockside Marina ............
Key Colony Beach Com-
munity Association.
Key Largo Boat Parade

Schooner Wharf Bar

From Whale Harbor Channel to Whale Harbor Bridge, Islamorada, Florida.

Key West Harbor to Sand Key, Florida (Gulf of Mexico side).

Inside the reef on either side of main ship channel, Key West Harbor Entrance,
Key West, Florida.
Blackwater Sound (entire sound), Key Largo, Florida.

Blackwater Sound (entire sound), Key Largo, Florida.

Biscayne Bay and Intracoastal Waterway from the Rickenbacker Causeway in
Miami, Florida to Key Biscayne to Cape Florida to Soldier Key to Sands Key to
Elliot Key to Two Stacks to Card Sound to Barnes Sound to Blackwater Sound
in Key Largo, Florida no closer than 500 feet from each vessel.

All waters approximately 150 yards offshore from Ocean Key Sunset Pier, Mallory
Square and the Hilton Pier within the Key West Harbor in Key West, Florida.

Beginning at Smather’s Beach in Key West, Florida. The regulated area will move,
west to the area offshore of Fort Zach State Park, north through Key West Har-
bor, east through Flemming Cut, south on Cow Key Channel and west back to
origin. The center of the regulated area will at all times remain approximately 50
yards offshore of the island of Key West Florida; extend 50 yards in front of the
lead safety vessel preceding the first race participants; extend 50 yards behind
the safety vessel trailing the last race participants; and at all times extend 100
yards on either side of the race participants and safety vessels.

In the Atlantic Ocean, off the tip of Key West, Florida, on the waters of the Key
West Main Ship Channel, Key West Turning Basin, and Key West Harbor En-
trance.

Boot Key Harbor (entire harbor), Marathon, Florida.

Key Colony Beach, Marathon, Florida, between Vaca Cut Bridge and Long Key
Bridge.

From Channel Marker 41 on Dusenbury Creek in Blackwater Sound to tip of
Stillwright Point in Blackwater Sound, Key Largo, Florida.

All waters between Christmas Tree Island and Coast Guard Station thru Key West
Harbor to Mallory Square, approximately 35 yards from shore.

(c) COTP Zone St. Petersburg; Special Local Regulations

1. 3rd Saturday of Janu-

ary.
2. Last Friday, Saturday,
and Sunday of March.

3. Last Friday, Saturday,
and Sunday of March.

4. Last Sunday of April ....
5. July 4th
6. 1st Sunday of July

7. 3rd Friday, Saturday,
and Sunday of Sep-
tember.

8. September 30th

9. Last weekend of Sep-
tember.

10. 2nd Friday, Saturday,
and Sunday of October.

Gasparilla Children’s Pa-
rade Air show.
Honda Grand Prix

St. Pete Grand Prix Air
show.

St. Anthony’s Triathlon ..
Freedom Swim
Suncoast Offshore
Grand Prix.
Homosassa Raft Race ..

Clearwater Superboat
Race.

Cocoa Beach Grand Prix
of the Seas.

St. Petersburg Airfest ....

Air Boss and Consulting

Honda Motor Company
and City of St. Peters-
burg.

Honda Motor Company
and City of St. Peters-
burg.

St. Anthony’s Healthcare

None

Suncoast Foundation for
the Handicapped.

Citrus 95 FM radio

Superboat International

Powerboat P1-USA,
LLC.

City of St. Petersburg ....

All waters of Hillsborough Bay north of an line drawn at 27°55” N, west of Davis Is-
lands, and south of the Davis Island Bridge.
Demens Landing St. Petersburg Florida; All waters within 100 ft. of the seawall.

South Yacht Basin, Bayboro Harbor, Gulf of Mexico, St. Petersburg, Florida, within
two nautical miles of the Albert Whitted Airport.

Gulf of Mexico, St. Petersburg, Florida within one nautical mile of Spa Beach.

Peace River, St. Petersburg, Florida within two nautical miles of the US 41 Bridge.

Gulf of Mexico in the vicinity of Sarasota, Florida from New Pass to Siesta Beach
out to eight nautical miles.

Homosassa River in Homosassa, Florida. Between Private Green Dayboard 81
east located in approximate position 28°46'58.937” N, 082°37'25.131” W to pri-
vate Red Dayboard 2 located in approximate position 28°47'19.939” N,
082°36'44.36” W.

(1) Race Area; All waters of the Gulf of Mexico near St. Petersburg, Florida, con-
tained within the following points: 27°58.96” N, 82°50.05" W, thence to position
27°58.60" N, 82°50.04" W, thence to position 27°58.64" N, 82°50.14" W, thence
to position 28°00.43" N, 82°50.02" W, thence to position 28°00.45" N, 82°50.13"
W, thence back to the start/finish position;

(2) Buffer Area; All waters of the Gulf of Mexico encompassed within the following
points: 27°58.4" N, 82°50.2" W, thence to position 27°58.3" N, 82°49.9" W,
thence to position 28°00.6" N, 82°50.2" W, thence to position 28°00.7" N,
82°49.7” W, thence back to position 27°58.4" N, 82°50.2" W.

(3) Spectator Area; All waters of Gulf of Mexico seaward of the following points:
27°58.6" N, 82°50.2" W, thence to position 28°00.5" N, 82°50.2" W.

Atlantic ocean at Cocoa Beach, Florida. Sheppard Park. All waters encompassed
within the following points: Starting at point 1 in position 28°22.285" N,
80°36.033" W; thence east to Point 2 in position 28°22.253" N, 80°35.543" W;
thence south to Point 3 in position 28°21.143" N, 80°35.700" W; thence west to
Point 4 in position 28°21.195” N, 80°36.214" W; thence north back to the origin.

South Yacht Basin, Bayboro Harbor, Gulf of Mexico, St. Petersburg, Florida all

waters within 2 nautical miles of the Albert Whitted Airport.
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11. 8rd Thursday, Friday,
and Saturday of No-
vember.

Ironman World Cham-
pionship Triathlon.

City of Clearwater &
Ironman North Amer-
ica.

Gulf of Mexico, Clearwater, Florida within 2 nautical miles of Clearwater Beach FL.

(d) COTP Zone Jacksonvill

e; Special Local Regulations

1. Last Saturday of Feb-
ruary.

2. 1st Saturday of March

3. 1st Saturday of March

4. 1st weekend of March

5. 2nd Full Weekend of
March.

6. 3rd Weekend of March

7. Palm Sunday in March
or April.

8. Palm Sunday in March
or April.

9. 1st Full Weekend of
April (Saturday and
Sunday).

10. 3rd Saturday of April

11. 3rd weekend of April

12. 2nd Weekend in May

13. 1st Friday of May

14. 1st Saturday of May ..

15. 3rd Friday—Sunday of
May.

16. 4th weekend of May ..

17. Last full week of May
(Monday-Friday).

18. 2nd weekend of June

19. 1st Saturday of June
20. 2nd weekend of June
(Saturday and Sunday).

21. 3rd Friday—Sunday of
June.

22. 3rd Saturday of July ..

23. 3rd week of July

24. Last weekend of Sep-
tember.

25. 2nd week of October

El Cheapo Sheepshead
Tournament.
Jacksonville Invitational

Stanton Invitational
(Rowing Race).
Hydro X Tour

TICO Warbird Air Show

Tavares Spring Thunder
Regatta.

Blessing of the Fleet—
Jacksonville.

Blessing of the Fleet—
St. Augustine.

Mount Dora Yacht Club
Sailing Regatta.

Jacksonville City Cham-
pionships.

Florida Times Union
Redfish Roundup.

Saltwater Classic—Port
Canaveral.

Isle of Eight Flags
Shrimp Festival Pirate
Landing and Fire-
works.

Mug Race .........ccceuenee

Space Coast Super Boat
Grand Prix.

Memorial Day RiverFest

Bluewater Invitational
Tournament.
Hydro X Tour

Florida Sport Fishing As-
sociation Offshore
Fishing Tournament.

Kingfish Challenge

Daytona Beach Grand
Prix of the Sea.

Halifax Rowing Associa-
tion Summer Regatta.

Greater Jacksonville
Kingfish Tournament.

Jacksonville Dragon
Boat Festival.

First Coast Head Race ..

Jacksonville Offshore
Fishing Club.

Stanton Rowing Founda-
tion (May vary).

Stanton Rowing Founda-
tion.

H2X Racing Promotions

Valiant Air Command ...

Classic Race Boat Asso-
ciation.

City of Jacksonville Of-
fice of Special Events.

City of St. Augustine

Mount Dora Yacht Club

Stanton Rowing Founda-
tion.

The Florida Times-Union

Cox Events Group

City of Fernandina
Beach.

The Rudder Club of
Jacksonville, Inc.

Super Boat International
Productions, Inc.

City of Green Cove
Springs.

Northeast Florida Marlin
Association.

H2X Racing Promotions

Florida Sport Fishing As-
sociation.

Ancient City Game Fish
Association.
Powerboat P1-USA

Halifax Rowing Associa-
tion.

Jacksonville Marine
Charities, Inc.

In the Pink Boutique, Inc

Stanton Rowing Founda-
tion.

Mayport Boat Ramp, Jacksonville, Florida; 500 foot radius from the boat ramp.
Ortega River Race Course, Jacksonville, Florida; South of Timuquana Bridge.
Ortega River Race Course, Jacksonville, Florida; South of Timuquana Bridge.

Lake Dora, Tavares, Florida; All waters encompassed within the following points:
Starting at Point 1 in position 28°47'59” N, 81°43'41” W; thence south to Point 2
in position 28°47'53” N, 81°43'41” W; thence east to Point 3 in position
28°47'53” N, 81°43'19” W; thence north to Point 4 in position 28°47’59” N,
81°4319” W; thence west back to origin.

Titusville; Indian River, FL: All waters encompassed within the following points:
Starting at the shoreline then due east to Point 1 at position 28°31'25.15” N,
080°46°32.73” W, then south to Point 2 located at position 28°30'55.42” N,
080°46'32.75” W, then due west to the shoreline.

Lake Dora, Florida, waters 500 yards seaward of Wooten Park.

St. Johns River, Jacksonville, Florida in the vicinity of Jacksonville Landing be-
tween the Main Street Bridge and Acosta Bride.
St. Augustine Municipal Marina (entire marina), St. Augustine Florida.

Lake Dora, Mount Dora, Florida—500 feet off Grantham Point.

Ortega River Race Course, Jacksonville, Florida; South of Timuquana Bridge.

Sister's Creek, Jacksonville, Florida; All waters within a 100 yard radius of Jim
King Park and Boat Ramp at Sister's Creek Marina, Sister’s Creek.

All waters of the Port Canaveral Harbor located in the vicinity of Port Canaveral,
Florida encompassed within the following points: Starting at Point 1 in position
28°24’32” N, 080°37°22” W, then north to Point 2 28°24’35” N, 080°3722” W,
then due east to Point 3 at 28°24’35” N, 080°36'45” W, then south to Point 4 at
28°24’32” N, 080°36'45”, then west back to the original point.

All waters within a 500 yard radius around approximate position 30°40'15” N,
81°28'10” W.

St. Johns River; Palatka to Buckman Bridge.

Atlantic Ocean in the vicinity of Cocoa Beach, Florida includes all waters encom-
passed within the following points: Starting at Point 1 in position 28°22"16” N,
80°36'04” W; thence east to Point 2 in position 28°22'15” N, 80°35'39” W;
thence south to Point 3 in position 28°19°47” N, 80°35’55” W; thence west to
Point 4 in position 28°19°47” N, 80°36’22” W; thence north back to origin.

St. Johns River, Green Cove Springs, Florida; All waters within a 500-yard radius
around approximate position 29°59'39” N, 081°40'33” W.

There is a no-wake zone in affect from the St. Augustine City Marina out to the
end of the St. Augustine Jetty’'s 6 a.m.—8 a.m. and 3 p.m.—5 p.m. during the
above days.

Lake Dora, Tavares, Florida; All waters encompassed within the following points:
Starting at Point 1 in position 28°47°59” N, 81°43’41” W; thence south to Point 2
in position 28°47’53” N, 81°43’41” W; thence east to Point 3 in position
28°47'53” N, 81°43'19” W; thence north to Point 4 in position 28°47°59” N,
81°43’19” W; thence west back to origin.

Port Canaveral, Florida from Sunrise Marina to the end of Port Canaveral Inlet.

There is a no-wake zone in affect from the St. Augustine City Marina in St. Augus-
tine, Florida out to the end of the St. Augustine Jetty’'s 6 a.m.—8 a.m. and 3
p.m.=5 p.m.

All waters of the Atlantic Ocean East of Cocoa Beach, Florida encompassed within
the following points: Starting at Point 1 in position 29°14’60” N, 81°00'77” W,
thence east to Point 2 in position 29°14'78” N, 80°59'802” W; thence south to
Point 3 in position 28°13’860” N, 80°59'76” W; thence west to Point 4 in position
29°13'68” N, 81°0028” W; thence north back to origin.

Halifax River, Daytona, Florida, south of Memorial Bridge—East Side.

Jacksonville, Florida; All waters of the St. Johns River, from lighted buoy 10 (LLNR
2190) in approximate position 30°24'22” N, 081°24'59” W to Lighted Buoy 25
(LLNR 7305).

St. Johns River, Jacksonville, Florida. In front of the Landing, between the Acosta
& Main Street bridges from approximate position 30°19'26” N, 081°39'47” W to
approximate position 30°19'26” N, 81°39'32” W.

St. Johns River and Arlington River, Jacksonville, Florida, starting near the Arling-

ton Marina and ending on the Arlington River near the Atlantic Blvd. Bridge.
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26. 1st weekend of No-
vember.

27. 3rd Weekend of No-
vember.

28. 2nd Saturday of De-
cember.

29. 2nd Saturday of De-
cember.

Hydro X Tour

Tavares Fall Thunder
Regatta.

St. Johns River Christ-
mas Boat Parade.
Christmas Boat Parade
(Daytona Beach/Hali-

fax River).

H2X Racing Promotions

Classic Race Boat Asso-
ciation.

St. Johns River Christ-
mas Boat Parade, Inc.

Halifax River Yacht Club

Lake Dora, Tavares, Florida; All waters encompassed within the following points:
Starting at Point 1 in position 28°47'59” N, 81°43’41” W; thence south to Point 2
in position 28°47'53” N, 81°43'41” W; thence east to Point 3 in position
28°47'53” N, 81°43'19” W; thence north to Point 4 in position 28°47°59” N,
81°43’19” W; thence west back to origin.

Lake Dora, Florida, waters 500 yards seaward of Wooten Park.

St. Johns River, Deland, Florida; Whitehair Bridge, Deland to Lake Beresford.

Daytona Beach, Florida; Halifax River from Seabreeze Bridge to Halifax Harbor
Marina.

(e) COTP Zone Savannah

; Special Local Regulations

1. May, 2nd weekend,
Sunday.

2. 3rd full weekend of
July.

3. Last weekend of Sep-
tember.

4. 1st Saturday after
Thanksgiving Day in
November.

5. 2nd Saturday of No-
vember.

Blessing of the Fleet—
Brunswick.

Augusta Southern Na-
tionals Drag Boat
Races.

Ironman 70.3

Savannah Harbor Boat
Parade of Lights and
Fireworks.

Head of the South Re-
gatta.

Knights of Columbus—
Brunswick.

Augusta Southern Na-
tionals.

Ironman

Westin Resort, Savan-
nah.

Augusta Rowing Club ...

Brunswick River from the start of the East branch of the Brunswick River (East
Brunswick River) to the Golden Isles Parkway Bridge.

Savannah River, Augusta, Georgia, from the U.S. Highway 1 (Fifth Street) Bridge
at mile 199.5 to Eliot's Fish Camp at mile 197.

All waters of the Savannah River encompassed within the following points: Starting
at Point 1 in position 33°2844” N, 81°57'53” W; thence northeast to Point 2 in
position 33°28’50” N, 81°57'50” W; thence southeast to Point 3 in position
33°27'51” N, 81°55’36” W; thence southwest to Point 4 in position 33°27°47” N,
81°55’43” W; thence northwest back to origin.

Savannah River, Savannah Riverfront, Georgia, Talmadge bridge to a line drawn
at 146 degrees true from Dayboard 62.

Savannah River, Augusta, Georgia; All waters within a moving zone, beginning at
Daniel Island Pier in approximate position 32°51’20” N, 079°54'06” W, South
along the coast of Daniel Island, across the Wando River to Hobcaw Yacht
Club, in approximate position 32°4920” N, 079°53'49” W, South along the coast
of Mt. Pleasant, SC, to Charleston Harbor Resort Marina, in approximate posi-
tion 32°47°20” N, 079°54’39” W. There will be a temporary Channel Closer from
0730 to 0815 on June 1, 2013 between Wando River Terminal Buoy 3 (LLNR
3305), and Wando River Terminal Buoy 5 (LLNR 3315). The zone will at all
times extend 75 yards in front of the lead safety vessel preceding the first race
participants; 75 yards behind the safety vessel trailing the last race participants;
and at all times extending 100 yards on either side of the race participants and
safety vessels.

(f) COTP Zone Charleston; Special Local Regulations

1. 2nd and 3rd weekend
of April.

2. 1st week of May

3. 2nd week of June

4. 3rd week of September

5. 2nd week of November
6. 2nd week December ...

Charleston Race Week

Low Country Splash

Beaufort Water Festival

Swim Around Charleston

Head of the South

Charleston Harbor
Christmas Parade of
Boats.

Sperry Top-Sider

Logan Rutledge

City of Beaufort

Kathleen Wilson

Augusta Rowing Club ...
City of Charleston

Charleston Harbor and Atlantic Ocean, South Carolina, All waters encompassed
within an 800 yard radius of position 32°46’39” N, 79°55’10” W, All waters en-
compassed within a 900 yard radius of position 32°45’48” N, 79°54’46” W, All
waters encompassed within a 900 yard radius of position 32°45'44” N,
79°53'32” W.

Wando River, Cooper River, Charleston Harbor, South Carolina, including the
waters of the Wando River, Cooper River, and Charleston Harbor from Daniel
Island Pier, in approximate position 32°5120” N, 079°54’06” W, south along the
coast of Daniel Island, across the Wando River to Hobcaw Yacht Club, in ap-
proximate position 32°49'20” N, 079°53'49” W, south along the coast of Mt.
Pleasant, South Carolina, to Charleston Harbor Resort Marina, in approximate
position 32°47°20” N, 079°54’39” W, and extending out 150 yards from shore.

Atlantic Intracoastal Waterway, Bucksport, South Carolina; All waters of the Atlan-
tic Intracoastal Waterway encompassed within the following points; starting at
point 1 in position 33°39'11.5” N, 079°05’36.8” W; thence west to point 2 in po-
sition 33°39'12.2” N, 079°05'47.8” W; thence south to point 3 in position
33°38’39.5” N, 079°05"37.4” W; thence east to point 4 in position 33°38’42.3” N,
79°05’30.6” W; thence north back to origin.

Wando River, main shipping channel of Charleston Harbor, Ashley River, Charles-
ton, South Carolina; A moving zone around all waters within a 75-yard radius
around Swim Around Charleston participant vessels that are officially associated
with the swim. The Swim Around Charleston swimming race consists of a 10-
mile course that starts at Remley’s Point on the Wando River in approximate po-
sition 32°48’49” N, 79°5427” W, crosses the main shipping channel of Charles-
ton Harbor, and finishes at the General William B. Westmoreland Bridge on the
Ashley River in approximate position 32°50'14” N, 80°01'23” W.

Upper Savannah River mile marker 199 to mile marker 196, Georgia.

Charleston harbor, South Carolina, from Anchorage A through Bennis Reach,
Horse Reach, Hog Island Reach, Town Creek Lower Reach, Ashley River, and

finishing at City Marina.
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m 3. Add § 100.702 to read as follows:

§100.702 Special Local Regulations;
Marine Events Within the Captain of the
Port Miami.

The following regulations apply to the
marine events listed in Table 1 of this
section. These regulations will be
effective annually for the duration listed
in Table 1. The Coast Guard will notify
the maritime community of exact dates
and times each regulation will be in
effect and the nature of each event (e.g.,
location, number of participants, type of
vessels involved, etc.) through a Notice
of Enforcement published in the Federal
Register, Local Notice to Mariners, and
Broadcast Notice to Mariners.

(a) Definitions. The following
definitions apply to this section:

(1) Designated Representative. The
term ‘‘Designated Representative”
means Coast Guard Patrol Commanders,
including Coast Guard coxswains, petty
officers, others operating Coast Guard
vessels, and federal, state, and local

officers designated by or assisting the
Captain of the Port (COTP) Miami in the
enforcement of the regulated areas.

(2) Spectators. All persons and vessels
not registered with the event sponsor as
participants.

(b) Event Patrol. The Coast Guard may
assign an event patrol, as described in
§ 100.40 of this part, to each regulated
event listed in the table. Additionally, a
Patrol Commander may be assigned to
oversee the patrol. The event patrol and
Patrol Commander may be contacted on
VHF Channel 16.

(c) Special Local Regulations. (1) The
COTP Miami or Designated
Representative may control the
movement of all vessels in the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel in these
areas shall immediately comply with
the directions given. Failure to do so
may result in removal from the area,
citation for failure to comply, or both.

(2) The COTP Miami or Designated
Representative may terminate the event,

or the operation of any vessel
participating in the event, at any time it
is deemed necessary for the protection
of life or property.

(3) Only event sponsor designated
participants and official patrol vessels
are allowed to enter the regulated area,
unless otherwise authorized by the
COTP Miami or Designated
Representative.

(4) Spectators may request permission
from the COTP Miami or Designated
Representative to enter, transit, remain
within, or anchor in the regulated area.
If permission is granted, spectators must
abide by the directions of the COTP
Miami or a Designated Representative.

(c) The COTP Miami or Designated
Representative may delay or terminate
any event in this subpart at any time to
ensure safety of life or property. Such
action may be justified as a result of
weather, traffic density, spectator
operation, or participant behavior.

TABLE TO § 100.702—SPECIAL LOCAL REGULATIONS; MARINE EVENTS WITHIN THE CAPTAIN OF THE PORT MIAMI
[Datum NAD 1983]

Date/time Event/sponsor Location Regulated area

1. One weekend (Friday, Stuart Sailfish Regatta (Boat | Stuart, FL ........ Location: All waters of Indian River located northeast of Ernest Lyons Bridge and
Saturday, and Sunday) in Race). Sponsor: The Stu- south of Joes Cove that are encompassed within a line connecting the following
May. Time (Approximate): art Sailfish Regatta, Inc. points, with the exception of the spectator area: Starting at Point 1 in position
8 a.m. to 7:30 p.m. 27°12°47” N, 80°11’43” W; thence southeast to Point 2 in position 27°1222” N,

80°11'28” W; thence northeast to Point 3 in position 27°12’35” N, 80°11°00” W;
thence northwest to Point 4 in position 27°12'47” N, 80°11°04” W; thence north-
east to Point 5 in position 27°13'05” N, 80°11°01” W; thence southeast back to ori-
gin.

3. One weekend (Friday, Miami Beach Air and Sea Miami Beach, Location: All waters of the Atlantic Ocean encompassed within an imaginary line
Saturday, and Sunday) in Show. Sponsor: The City FL. connecting the following points: Starting at Point 1 in position 25° 47°2” N, 080°
May. Time (Approximate): of Miami Beach. 655" W; thence southwest to Point 2 in position 25° 45 '40” N, 080° 716" W;
10 a.m. to 5 p.m. thence northwest to Point 3 in position 25°45’50” N, 080°07°49” W; thence north to

Point 4 in position 25°47°56” N, 080°07°30” W; thence back to the origin at Point
1.

4. One weekend (Friday, Fort Lauderdale Air Show. Fort Lauder- Location: All waters of the Atlantic Ocean encompassed within an imaginary line
Saturday, and Sunday) in Sponsor: The City of Fort. dale, FL. connecting the following points: Starting at Point 1 in position 26°11°01” N 080°
May. Time (Approximate): Lauderdale. 05’42” W; thence due east to Point 2 in position 26°11°01” N 080°05'00” W;
9 a.m. to 6 p.m. thence south west to Point 3 in position 26° 05’42” N 080° 05’35” W; thence west

to Point 4 in position 26° 0542” N 080° 06"17” W; thence following the shoreline
north back to the point of origin.

5. One weekend day (Satur- | Publix Escape to Miami Miami, FL ........ Location: All waters of Biscayne Bay, east of Margaret Pace Park, Miami, FL encom-
day or Sunday) in Sep- Triathlon. Sponsor: Life passed within a line connecting the following points: Starting at Point 1 in position
tember. Time (Approxi- Time Fitness Triathlon 25°47°40” N, 80°11°07” W; thence northeast to Point 2 in position 25°48’13” N,
mate): 6 a.m. to 10 a.m. Series, LLC. 80°10’48” W; thence southeast to Point 3 in 25°47°59” N, 80°10’34” W; thence

south to Point 4 in position 25°47'52” N, 80°10’34” W; thence southwest to Point 5
in position 25°47°33” N, 80°11°07” W; thence north back to origin.

6. One weekend (Saturday, Columbus Day Regatta. Miami, FL ........ Location: All waters of Biscayne Bay encompassed within an imaginary line con-
and Sunday) in October. Sponsor: Columbus Day necting the following points: Starting at Point 1 in position 25°43'24” N 080°12"30”
Time (Approximate): 9 Regatta, Inc. W; thence east to Point 2 in position 25°43'24” N 080°10°30” W; thence south to
a.m. to 6 p.m. Point 3 in position 25°33'00” N 080°11’30” W; thence west to Point 4 in position

25°33’00” N 080°1554” W; thence north west to point 5 in position 25°40°00” N
080°15’00” W; thence back to the origin at Point 1.

7. One weekend day (Satur- | Ironman 70.3 (Swim Event). | Miami, FL ........ Location: All waters of Biscayne Bay located east of Bayfront Park and encom-
day or Sunday) in October. Sponsor: Miami Tri passed within a line connecting the following points: Starting at Point 1 in position
Time (Approximate): 6 Events, LLC. 25°46’44” N, 080°11°00” W; thence southeast to Point 2 in position 25°46'24” N,
a.m.to 11 a.m. 080°10744” W; thence southwest to Point 3 in position 25°46°18” N, 080°1105” W;

thence north to Point 4 in position 25°46’33” N, 080°11’05” W; thence northeast
back to origin.

8. One weekend Saturday, P1 Fort Lauderdale Grand Fort Lauder- Location: All waters of the Atlantic Ocean contained within a line connecting the fol-
and Sunday in November. Prix of the Seas. Spon- dale, FL. lowing points: beginning at Point 1 in position 26°6'21” N, 080°5’51” W; thence
Time (Approximate): 8 sor: Powerboat P1 USA west to Point 2 in position 26°6"21” N, 080°6’13” W; thence north to Point 3 in po-
a.m. to 4 p.m. LLC. sition 26°6’57” N, 080°6"13” W; thence east to Point 4 in position 26°6’57” N,

080°5’52” W, thence back to origin at point 1.

9. One weekend day (Friday, | Boynton Beach & Delray Boynton Beach, | Location: All waters within a moving zone that will begin at Boynton Inlet and end at
Saturday or Sunday) in Beach Holiday Boat Pa- FL. Delray the C—15 Canal, which will include a buffer zone extending 50 yards ahead of the
December. Time (Approxi- rade. Sponsor: The Boyn- Beach, FL. lead parade vessel and 50 yards astern of the last participating vessel and 50
mate): 6 p.m. to 10 p.m. ton Beach CRA. yards on either side of the parade.
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TABLE TO § 100.702—SPECIAL LOCAL REGULATIONS; MARINE EVENTS WITHIN THE CAPTAIN OF THE PORT MIAMI—
Continued
[Datum NAD 1983]

Date/time

Event/sponsor

10. One weekend day (Fri-
day, Saturday or Sunday)
in December. Time (Ap-
proximate): 4:30 p.m. to
9:30 p.m.

11. One weekend day (Fri-
day, Saturday or Sunday)
in December. Time (Ap-
proximate): 5 p.m. to 10
p.m.

12. One weekend day (Fri-
day, Saturday or Sunday)
in December. Time (Ap-
proximate): 1:30 p.m. to
12:30 a.m.

13. One weekend day (Fri-
day, Saturday or Sunday)
in December. Time (Ap-
proximate): 6 p.m. to 10
p.m.

Palm Beach Holiday Boat
Parade. Sponsor: Marine
Industries Association of
Palm Beach County, Inc.

Miami Outboard Holiday
Boat Parade. Sponsor:

The Miami Outboard Club.

Seminole Hard Rock
Winterfest Boat Parade.
Sponsor: Winterfest, Inc.

City of Pompano Beach
Holiday Boat Parade.
Sponsor: The Greater
Pompano Beach Cham-
ber of Commerce.

Location: All waters within a moving zone that will begin at Lake Worth Daymarker
28 in North Palm Beach and end at Loxahatchee River Daymarker 7 east of the
Glynn Mayo Highway Bridge in Jupiter, FL, which will include a buffer zone ex-
tending 50 yards ahead of the lead parade vessel and 50 yards astern of the last

Location: All waters within a moving zone that will transit as follows: The marine pa-
rade will begin at the Miami Outboard Club on Watson Island, head north around
Palm Island and Hibiscus Island, head east between Di Lido Island, south through
Meloy Channel, west through Government Cut to Bicentennial Park, south to the
Dodge Island Bridge, south in the Intracoastal Waterway to Claughton Island, cir-
cling back to the north in the Intracoastal Waterway to end at the Miami Outboard
Club. This will include a buffer zone extending to 50 yards ahead of the lead ves-
sel and 50 yards astern of the last participating vessel and 50 yards on either side

Location: All waters within a moving zone that will begin at Cooley’s Landing Marina
and end at Lake Santa Barbara, which will include a buffer zone extending 50
yards ahead of the lead parade vessel and 50 yards astern of the last participating

Location: All waters within a moving zone that will begin at Lake Santa Barbara and
head north on the Intracoastal Waterway to end at the Hillsboro Bridge, which will
include a buffer zone extending 50 yards ahead of the lead parade vessel and 50
yards astern of the last participating vessel and 50 yards on either side of the pa-

Location Regulated area
Palm Beach,
FL.
participating vessel and 50 yards on either side of the parade.
Miami, FL ........
of the parade.
Fort Lauder-
dale, FL.
vessel and 50 yards on either side of the parade.
Pompano
Beach, FL.
rade.

§§100.723, 100.726, and 100.729
[Removed]
m 4. Remove § 100.723, § 100.726, and
§100.729.

Dated: September 23, 2019.
J.F. Burdian,

Captain, U.S. Coast Guard, Captain of the
Port Sector Miami.

[FR Doc. 2019-21297 Filed 10-1-19; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[EPA-HQ-OAR-2019-0282; FRL—10000-59—
OAR]

RIN 2060-AM75

Reclassification of Major Sources as
Area Sources Under Section 112 of the
Clean Air Act

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Reopen comment period.

SUMMARY: On July 26, 2019, the
Environmental Protection Agency (EPA)
proposed a rule titled ‘“Reclassification
of Major Sources as Area Sources Under
Section 112 of the Clean Air Act.”” The
EPA is reopening the comment period
on the proposed rule that closed on
September 24, 2019. The comment
period will remain open until November
1, 2019 to allow additional time for
stakeholders to review and comment on
the proposal.

DATES: The public comment period for
the proposed rule published in the
Federal Register on July 26, 2019 (84 FR
36304), is being reopened. Written
comments must be received on or before
November 1, 2019.

ADDRESSES: Comments. Submit your
comments, identified by Docket ID No.
EPA-HQ-OAR-2019-0282, by any of
the following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov/ (our
preferred method). Follow the online
instructions for submitting comments.

e Email: a-and-r-docket@epa.gov.
Include Docket ID No. EPA-HQ-OAR-
2019-0282 in the subject line of the
message.

e Fax:(202) 566—9744. Attention
Docket ID No. EPA-HQ-OAR-2019-
0282.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center,
Docket ID No. EPA-HQ-OAR-2019-
0282, Mail Code 28221T, 1200
Pennsylvania Avenue NW, Washington,
DC 20460.

e Hand/Courier Delivery: EPA Docket
Center, WJC West Building, Room 3334,
1301 Constitution Avenue NW,
Washington, DC 20004. The Docket
Center’s hours of operation are 8:30
a.m.—4:30 p.m., Monday-Friday (except
federal holidays).

Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received may be
posted without change to https://
www.regulations.gov/, including any
personal information provided. Do not
submit information that you consider to

be Confidential Business Information
(CBI) or otherwise protected through
https://www.regulations.gov/ or email.
This type of information should be
submitted by mail as discussed below.

The EPA may publish any comment
received to its public docket.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

The https://www.regulations.gov/
website allows you to submit your
comment anonymously, which means
the EPA will not know your identity or
contact information unless you provide
it in the body of your comment. If you
send an email comment directly to the
EPA without going through https://
www.regulations.gov/, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment and with any


https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
https://www.regulations.gov/
mailto:a-and-r-docket@epa.gov
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digital storage media you submit. If the
EPA cannot read your comment due to
technical difficulties and cannot contact
you for clarification, the EPA may not
be able to consider your comment.
Electronic files should not include
special characters or any form of
encryption and be free of any defects or
viruses. For additional information
about the EPA’s public docket, visit the
EPA’s Docket Center homepage at
https://www.epa.gov/dockets.

Submitting CBI. Do not submit
information containing CBI to the EPA
through https://www.regulations.gov/ or
email. Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information on any digital
storage media that you mail to the EPA,
mark the outside of the digital storage
media as CBI and then identify
electronically within the digital storage
media the specific information that is
claimed as CBI. In addition to one
complete version of the comments that
includes information claimed as CBI,
you must submit a copy of the
comments that does not contain the
information claimed as CBI directly to
the public docket through the
procedures outlined in Instructions
above. If you submit any digital storage
media that does not contain CBI, mark
the outside of the digital storage media
clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and the
EPA’s electronic public docket without
prior notice. Information marked as CBI
will not be disclosed except in
accordance with procedures set forth in
40 Code of Federal Regulations part 2.
Send or deliver information identified
as GBI only to the following address:
OAQPS Document Control Officer
(C404-02), OAQPS, U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, Attention
Docket ID No. EPA-HQ-OAR-2019—
0282.

FOR FURTHER INFORMATION CONTACT: For
questions about this proposed action,
contact Ms. Elineth Torres, Sector
Policies and Programs Division (D205—
02), Office of Air Quality Planning and
Standards, U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711; telephone
number: (919) 541-4347; fax number:
(919) 541-4991; and email address:
torres.elineth@epa.gov.

SUPPLEMENTARY INFORMATION: To allow
for additional time for stakeholders to
provide comments, the EPA has decided
to reopen the public comment period
until November 1, 2019.

Dated: September 25, 2019.
Panagiotis Tsirigotis,
Director, Office of Air Quality Planning and
Standards.
[FR Doc. 2019-21219 Filed 10-1-19; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 2, 9, 13, 16, 19, 22, 25,
and 52

[FAR Case 2018-004; Docket No. FAR-
2018-0011, Sequence No. 1]

RIN 9000-AN65

Federal Acquisition Regulation:
Increased Micro-Purchase and
Simplified Acquisition Thresholds;
2018-004

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement a section of the National
Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2017 and several
sections of the NDAA for FY 2018 that
increase the micro-purchase threshold
(MPT), increase the simplified
acquisition threshold (SAT), and clarify
certain procurement terms, as well as
align some non-statutory thresholds
with the MPT and SAT.

DATES: Interested parties should submit
comments to the Regulatory Secretariat
Division at one of the addresses shown
below on or before December 2, 2019 to
be considered in the formulation of a
final rule.

ADDRESSES: Submit comments in
response to FAR Case 2018-004 by any
of the following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “FAR Case 2018—004".
Select the link “Comment Now” that
corresponds with “FAR Case 2018—
004.” Follow the instructions provided
on the screen. Please include your
name, company name (if any), and
“FAR Case 2018-004" on your attached
document.

e Mail: General Services
Administration, Regulatory Secretariat

Division (MVCB), ATTN: Lois Mandell,
1800 F Street NW, 2nd floor,
Washington, DC 20405.

Instructions: Please submit comments
only and cite “FAR case 2018—-004” in
all correspondence related to this case.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check http://www.regulations.gov,
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT: Mr.
Michael O. Jackson, Procurement
Analyst, at 202—-208—4949 or
michaelo.jackson@gsa.gov for
clarification of content. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat Division at 202-501-4755.
Please cite “FAR Case 2018-004"".

SUPPLEMENTARY INFORMATION:

I. Background

DoD, GSA, and NASA are proposing
to amend the FAR to implement section
217(b) of the NDAA for FY 2017 (Pub.
L. 114-328) and sections 805, 806, and
1702(a) of the NDAA for FY 2018 (Pub.
L. 115-91). The proposed rule will also
replace non-statutory, stated dollar
thresholds that are intended to
correspond with the MPT and SAT,
with the text “‘micro-purchase
threshold” and “simplified acquisition
threshold.” Referencing some stated
thresholds by name instead of by a
specific dollar value will ease
maintenance of regulations, given the
likelihood of future changes to the
threshold amounts. Text clarifying the
use of the approval thresholds, based on
the increase of the SAT, for sole source
justifications executed under the
simplified procedures for certain
commercial items has been added to
subpart 13.5.

Section 217(b) amends 41 U.S.C. 1902
to increase the MPT for acquisitions
from institutions of higher education or
related or affiliated nonprofit entities, or
from nonprofit research organizations or
independent research institutes, from
$3,500 to $10,000, or a higher amount
as determined appropriate by the head
of the agency and consistent with clean
audit findings under 31 U.S.C. Chapter
75, an internal institutional risk
assessment, or State law.

Section 806 increases the MPT in 41
U.S.C. 1902(a) to $10,000.

Section 805 increases the SAT to
$250,000.


https://www.regulations.gov/
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Section 1702(a) amends section
15(j)(1) of the Small Business Act (15
U.S.C. 644(j)(1)) to replace specific
dollar thresholds with the terms “micro-
purchase threshold”” and “simplified
acquisition threshold.”

II. Discussion and Analysis

This rule proposes to amend the FAR,
as follows:

e At FAR Part 2, to—

O Replace “$3,500” with “$10,000”
and add an exception to the MPT for
acquisitions from institutions of higher
education or related or affiliated
nonprofit entities, nonprofit research
organizations, or independent research
institutes, at the definition of “micro-
purchase threshold” and,

O Replace “$150,000”” with
““$250,000” at the definition of
“simplified acquisition threshold.”

e At FAR Part 3, to replace
“simplified acquisition threshold”” with
“$150,000” at 3.502—3 to conform to
3.502-2(i).

e At FAR part 9, to replace “$3,500”
with “$10,000” as the Federal tax
delinquency threshold, at 9.406—
2(b)(1)(v) replaces “$3,500”” with “the
threshold at FAR 9.104-5(a)(2)”’ and at
9.407-2(a)(7) replaces “$3,500” with
“the threshold at FAR 9.104-5(a)(2)”.
When an offeror indicates in its
representations and certifications a
delinquency in excess of the threshold,
a contracting officer must report that
information to the agency’s suspending
or debarring official, and, a suspending
or debarring official may suspend or
debar a contractor for delinquent
Federal taxes in excess of the threshold.

e At FAR part 13, to replace “$3,500”
with “the micro-purchase threshold”
and “$150,000” with “‘the simplified
acquisition threshold” when addressing
the thresholds for acquisitions that are
reserved exclusively for small business
concerns;

O AtFAR 13.005, List of laws
inapplicable to contracts and
subcontracts at or below the simplified
acquisition threshold, there is an impact
of this increase in the SAT. This list was
first required by section 4101 of FASA
(Pub. L. 103-355), now codified at 41
U.S.C. 1906. FASA sections 4102—-4104
made certain laws inapplicable below
the SAT, and made other laws
inapplicable below $100,000. At the
time, these two thresholds were of
equivalent value, so there was no
problem with listing all of them at FAR
13.005. Intervening escalation raised all
of these thresholds to $150,000.
However, now that the SAT has been
increased to $250,000, those thresholds
that were set at a dollar value rather
than at the SAT, are not increasing to

$250,000. Therefore, the following laws
should be removed from the list at FAR
13.005: 13.005(a)(1), (a)(2), (a)(3), and
(a)(5);

O At FAR 13.501(a)(2) to clarify the
procedures to be used for justifications
of other than full and open competition,
when the simplified acquisition
threshold is raised, e.g., for contingency
operations.

e At FAR part 16, to replace
“$150,000” with “the simplified
acquisition threshold”” when addressing
the maximum threshold for fixed-
ceiling-price contracts with retroactive
price redetermination and the maximum
threshold for firm-fixed-price, level-of-
effort term contracts, without higher
level approval.

e At FAR part 19, to replace “$3,500”
with “the micro-purchase threshold”
and/or “$150,000” with “the simplified
acquisition threshold”” when addressing
set-aside requirements, and inserting the
clause for FAR 52.219-14, Limitations
on Subcontracting.

o At FAR part 22, specifically,
22.1803, replace “the simplified
acquisition threshold”” with “$150,000.”

e At FAR part 25, to replace “$3,500”
with “10,000” as the “significant
transaction’”” amount an offeror may not
exceed when engaging with Iran’s
Revolutionary Guard Corps or any of its
officials, agents, or affiliates.

e At FAR part 52, to—

O Replace “$3,500” with “the
threshold at 9.104-5(a)(2)”’ at FAR
52.209-5(a)(1)(i)(D) and FAR 52.212—
3(h)(4);

O Replace “$150,000” with the
“simplified acquisition threshold” as
the subcontractor flow-down threshold
for FAR 52.203-16, Preventing Personal
Conflicts of Interest;

© Replace “$3,500”” with ‘“‘the micro-
purchase threshold” as the threshold an
offer must exceed, unless otherwise
required, for the offeror to be required
to provide its unique entity identifier, as
stated in paragraph (j) of FAR provision
52.212-1, Instruction to Offerors—
Commercial Items;

© Replace the threshold an offeror
must certify, in paragraph (o)(2)(iii) of
FAR 52.212-3, and FAR 52.225-25,
Prohibition on Contracting with Entities
Engaging in Certain Activities or
Transactions Relating to Iran—
Representation and Certifications, it has
not exceeded when engaging with Iran’s
Revolutionary Guard Corps or any of its
officials, agents, or affiliates. The clause
title of FAR 52.225-25 is also corrected.
The threshold will be that at FAR
25.703-2(a)(2);

O Replace “$150,000” with “the
simplified acquisition threshold” as the
threshold a subcontract award must

exceed in order for a contractor to be
required to keep records on the
corresponding subcontract solicitation,
as identified in FAR clause 52.219-9,
Small Business Subcontracting Plan and
its Alternate IV.

III. Expected Impact of the Proposed
Rule and Proposed Cost Savings

This rule impacts any business, large
or small, that prepares quotes exceeding
$3,500 ($5,000 for DoD) and not
exceeding $10,000 (or higher for select
educational institutions); proposals
exceeding $150,000 and not exceeding
$250,000; and proposals exceeding
$300,000 and not exceeding $500,000,
in support of humanitarian or
peacekeeping operations. This rule does
not add any new solicitation provisions
or contract clauses. Rather, it reduces
burden on contractors by increasing the
thresholds at which various regulatory
burdens apply.

Increasing the MPT and SAT means
additional awards could be made under
the MPT and additional awards could
be made under the SAT. The additional
awards at or below the MPT would not
require provisions or clauses, except as
provided in FAR 13.202 and FAR
32.1110, and the additional awards at or
below the SAT would be awarded
without provisions and clauses which
are prescribed only above the SAT. In
addition to including fewer regulations
in applicable awards, the proposed rule
would allow for more awards based on
quotes in lieu of a formal proposal,
thereby reducing the contractor’s bid
and proposal costs. Costs associated
with contractor financing could also be
reduced by increasing the number of
micro-purchases, for which the
Governmentwide purchase card is the
preferred method of purchase and
payment (see FAR 13.201(b)).

To determine the dollar amounts and
entities affected, data was pulled from
the Federal Procurement Data System
(FPDS) from fiscal years 2015-2018. For
the micro-purchase value change, there
was an annual average in total impacted
contract awards of $2,442,317 for small
businesses and $1,359,916 for other
than small businesses for contracts with
values exceeding $3,500 ($5,000 for
DOD), but less than or equal to $10,000
(or higher, for educational institutions).
For the simplified acquisition threshold
change, there was an annual average in
total impacted contract awards of
$300,073,039 for small businesses and
$161,715,144 for other than small
businesses for contracts with values
exceeding $150,000, but less than or
equal to $250,000 (from $300,000 to
$500,000 for contingency, humanitarian,
or peacekeeping awards).
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Commercial item awards, as well as
orders placed through indefinite-
quantity contract orders and other large
contracting schedule orders, were
removed from this calculation to
determine the cost reduction on offerors
and contractors. Commercial items were
removed from this calculation because
the simplified threshold for commercial
item awards is set at $7 million, so the
increased SAT threshold would not
impact compliance or business
procedures for contractors with awards
conducted through commercial item
procedures.

To calculate the burden reduction on
Government by raising these thresholds,

indefinite-quantity contracts were
included, as the threshold changes
would impact Government acquisition
procedures.

The Federal Acquisition Streamlining
Act (FASA) made a number of laws
inapplicable to items procured under
the SAT. This was meant to save both
the Government and service providers
money while also expediting the entire
contract process. When finalized, this
rule will decrease the number of
regulatory requirements agencies need
to include in awards.

Because this rule will reduce bid and
proposal costs and other administrative
burdens and since it does not
implement any new requirements on

offerors, DoD, GSA, and NASA believe
this rule to be deregulatory.

Please see the Regulatory Cost
Analysis narrative for an in-depth
discussion of data used to calculate the
estimated reduced burden on
contractors and the Government. To
access the full Regulatory Cost Analysis
for this rule, go to the Federal
eRulemaking Portal at
www.regulations.gov, search for “FAR
Case 2018-004,” click “Open Docket,”
and view “Supporting Documents.”” The
following is a summary of the estimated
public and Government cost savings
calculated in perpetuity in 2016 dollars
at a 7-percent discount rate:

Summary Public Government Total
Present Value COStS .....ccceiiiiiii et —$662,413,271 —$2,216,678,757 —$2,879,092,029
ANNUANIZEA COSES ..vviiiiieiiiiiiiiee et e e e e st aeee e e e e —$46,368,929 —$155,167,513 —$201,536,442
Annualized Value Costs (as of 2016 if Year 1 is 2019) .....cccceevevveennnne —$37,850,858 —$126,662,911 —$164,513,770

In an attempt to quantify savings as a
result of this rule, DoD, GSA, and NASA
seek input from contractors that could
be impacted by this rule. In addition to
the Government cost savings discussed
in the accompanying materials in the
docket at www.regulations.gov, DoD,
GSA, and NASA welcome feedback on
contract proposals and contract quotes
(but not quotes for a task order or
delivery order) on—

1. The total bid and proposal (B&P)
cost and the total number of proposals
in Fiscal Year (FY) 2018 for proposals
greater than $150,000 and less than or
equal to $250,000, including the hours
expended in the preparation of the
proposals and personnel involved. If
available, the total cost related to
compliance for awards greater than
$150,000 and less than or equal to
$250,000 that could be eliminated by
using simplified acquisition procedures.

2. The total B&P cost and the total
number of quotes in FY 2018 for quotes
less than or equal to $150,000, including
the hours expended in the preparation
of the quotes and personnel involved.

3. The total B&P cost and the total
number of quotes in FY18 for quotes
greater than $3,500 and less than or
equal to $10,000, including the hours
expended in the preparation of the
quotes and personnel involved. If
available, the total cost related to
compliance for awards greater than
$3,500 and less than or equal to $10,000
that could be eliminated by conducting
a micro-purchase.

4. The total B&P cost and the total
number of quotes in FY18 for quotes
less than or equal to $3,500, including

the hours expended in the preparation
of the quotes and personnel involved.

IV. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf (COTS) Items

The rule applies to contracts at or
below the simplified acquisition
threshold, and to contracts for
commercial items, including COTS
items. However, it does not add any
new solicitation provisions or contract
clauses, and it reduces burden on
contractors by increasing the thresholds
at which various regulatory burdens

apply.
V. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is an economically
significant regulatory action and,
therefore, was subject to review under
section 6(b) of E.O. 12866, Regulatory
Planning and Review, dated September
30, 1993. This rule is a major rule under
5 U.S.C. 804.

VI. Congressional Review Act

This proposed rule is subject to the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.) and will, if finalized,
be transmitted to the Congress and to
the Comptroller General for review in
accordance with such provisions.

VII. Executive Order 13771

This rule is subject to E.O. 13771
because this rule is an economically
significant regulatory action under E.O.
12866. As explained in section III of this
preamble and in the accompanying
documentation available in the docket
at www.regulations.gov, DoD, GSA, and
NASA believe the rule is deregulatory
and seek public input on this
preliminary determination as well as
information that can better quantify
savings.

VIII. Regulatory Flexibility Act

DoD, GSA, and NASA expect this rule
to have a positive significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. An Initial Regulatory Flexibility
Analysis (IRFA) has been performed and
is summarized as follows:

DoD, GSA, and NASA are proposing to
amend the FAR to implement a section of the
NDAA for Fiscal Year (FY) 2017 and several
sections of the NDAA for FY 2018 that
increase the MPT, increase the SAT, clarify
certain procurement terms, as well as align
non-statutory thresholds with the MPT and
SAT.

The objective of the rule is to implement
section 217(b) of the NDAA for FY 2017 (Pub.
L. 114-328) and sections 805, 806, and
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1702(a) of the NDAA for FY 2018 (Pub. L.
115-91), as well as align non-statutory, stated
dollar thresholds that are intended to
correspond with the MPT and SAT, with
word-based thresholds to ensure continued
alignment with the current increase to these
thresholds and any future change to the
threshold amounts. DoD, GSA, and NASA
expect this rule to have a positive significant
economic impact on a substantial number of
small entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601, et
seq.

According to data from the Federal
Procurement Data System (FPDS), there were
505 contracts awarded in FY 2018 with a
value exceeding $3,500 ($5,000 for DOD), but
less than or equal to $10,000 wherein
contractors would have a change in
compliance requirements. Of the 505 new
awards, 358 (71 percent) of these actions
were awarded to 198 unique small business
entities.

Data from FPDS also indicates that in FY
2018, there were no (0) small business
entities that had additional contract actions
for educational or related institutions for
contracts with a value exceeding $10,000, but
less than or equal to $15,000 (equivalent to
the upper bound of the expected micro-
purchase value for these types of institutions)
wherein contractors would have a change in
compliance requirements.

Data from FPDS also indicates there were
3,653 new contracts awarded in FY 2018
with a value exceeding $150,000, but less
than or equal to $250,000 wherein
contractors would have a change in
compliance requirements. Of these, 2,621 (72
percent) of these actions were awarded to
1,680 unique small business entities.

As mentioned previously, commercial
items were removed from this calculation
because the simplified threshold for
commercial item awards is set at $7 million,
so the increased SAT threshold would not
impact compliance or business procedures
for contractors with awards conducted
through commercial item procedures.

Data from the FPDS further indicates that
for contingency, humanitarian, or
peacekeeping contract actions, there were 11
new total contracts awarded in FY 2018 with
a value exceeding $300,000 but less than or
equal to $500,000 wherein contractors would
have a change in compliance requirements.
Of these, 4 (36 percent) of these actions were
awarded to 4 unique small business entities.

This rule will also change the small-
business set aside threshold under FAR
19.502; instead of being from greater than
$3,500 to less than or equal to $150,000, the
threshold will be from greater than $10,000
to less than or equal to $250,000. This is
expected to increase the number of small
business entities able to do business with the
Government; for contracts affected by this
threshold change, (please see full regulatory
cost analysis for explanation of excepted
contract types), in FY 2018, there were 3,653
records exceeding $150,000 and less than or
equal to $250,000, while there were 505
records exceeding $3,500 ($5,000 for DOD)
and less than or equal to $10,000.

As of September 30, 2017, there were
637,791 active entity registrations in SAM. Of

those active entity registrations, 452,310 (71
percent) completed all four modules of the
registration, in accordance with the
definition “Registered in the System for
Award Management (SAM)” at FAR 52.204—
7(a), including Assertions (where they enter
their size metrics and select their NAICS
Codes) and Reps & Certs (where they certify
to the information they provided and the size
indicator by NAICS).

Of the possible 452,310 active SAM entity
registrations, 338,207 (75 percent) certified to
meeting the size standard of small for their
primary NAICS Code. Therefore, this rule
may be beneficial to 338,207 small business
entities that submit solicitation responses
that may now fall under the MPT or SAT and
have streamlined procedures as a result of
this rule.

The proposed rule applies to all entities
who do business with the Federal
Government.

This proposed rule does not include any
new reporting, recordkeeping, or other
compliance requirements. The rule reduces
burden on contractors by increasing the
thresholds at which various regulatory
burdens begin to apply. The proposed rule
does not duplicate, overlap, or conflict with
any other Federal rules. There are no known
significant alternative approaches to the
proposed rule that would meet the
requirements of the applicable requirement.

The Regulatory Secretariat Division
has submitted a copy of the IRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy of the
IRFA may be obtained from the
Regulatory Secretariat Division. DoD,
GSA, and NASA invite comments from
small business concerns and other
interested parties on the expected
impact of this rule on small entities.

DoD, GSA, and NASA will also
consider comments from small entities
concerning the existing regulations in
subparts affected by the rule in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 5 U.S.C. 610
(FAR Case 2018-004), in
correspondence.

IX. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 2, 9, 13,
16, 19, 22, 25 and 52
Government procurement.

William F. Clark,

Director, Office of Government-wide

Acquisition Policy, Office of Acquisition

Policy, Office of Government-wide Policy.
Therefore, DoD, GSA, and NASA

propose amending 48 CFR parts 2, 9, 13,

16, 19, 22, 25, and 52 as set forth below:

m 1. The authority citation for 48 CFR
parts 2, 9, 13, 16, 19, 22, 25, and 52
continues to read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

PART 2—DEFINITIONS OF WORDS
AND TERMS

m 2. Amend section 2.101, in paragraph
(b) by—
m a. In the definition ‘“Micro-purchase
threshold” removing from the
introductory text “$3,500” and adding
““$10,000” in its place, removing from
paragraph (2) the word ““and” at the end
of the sentence, removing from
paragraph (3)(ii) ““States.” and adding
““States; and” in its place, and adding
paragraph (4); and
m b. In the definition “Simplified
acquisition threshold” removing from
the introductory text “$150,000” and
adding “$250,000” in its place, and
removing from paragraph (2)
““$300,000” and adding ““$500,000” in
its place.

The addition reads as follows:

2.101 Definitions.
* * * * *

(b) L

Micro-purchase threshold * * *

(4) For acquisitions of supplies or
services from institutions of higher
education (20 U.S.C. 1001(a)) or related
or affiliated nonprofit entities, or from
nonprofit research organizations or
independent research institutes—

(i) $10,000; or

(ii) A higher threshold, as determined
appropriate by the head of the agency
and consistent with clean audit findings
under 31 U.S.C. chapter 75,
Requirements for Single Audits; an
internal institutional risk assessment; or

State law.
* * * * *

PART 3—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

* * * * *

3.502-3 [Amended]

m 3. Amend section 3.502—3 by
removing ‘“‘the simplified acquisition
threshold” and adding “$150,000” in its

place.
* * * * *

PART 9—CONTRACTOR
QUALIFICATIONS

9.104-5 [Amended]

m 4. Amend section 9.104-5 by
removing from paragraph (a)(2)
“$3,500” and adding ““$10,000” in its
place.
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9.406-2 [Amended]

m 5. Amend section 9.406-2 by
removing from paragraph (b)(1)(v)
“$3,500” and adding “the threshold at
9.104-5(a)(2)” in its place.

9.407-2 [Amended]

m 6. Amend section 9.407-2 by
removing from paragraph (a)(7)
“$3,500” and adding “the threshold at
9.104-5(a)(2)” in its place.

PART 13—SIMPLIFIED ACQUISITION
PROCEDURES

m 7. Amend section 13.003 by revising
paragraph (b)(1) to read as follows:

13.003 Policy.

* * * * *

(b)(1) Acquisitions of supplies or
services that have an anticipated dollar
value exceeding the micro-purchase
threshold but not exceeding the
simplified acquisition threshold are
reserved exclusively for small business
concerns and shall be set aside (see
19.000, 19.203, and subpart 19.5).

* * * * *

m 8. Amend section 13.005 by revising
paragraph (a) to read as follows:

13.005 List of laws inapplicable to
contracts and subcontracts at or below the
simplified acquisition threshold.

(a) The following laws are
inapplicable to all contracts and
subcontracts (if otherwise applicable to
subcontracts) at or below the simplified
acquisition threshold pursuant to 41
U.S.C. 1905:

(1) 41 U.S.C. 8102(a)(1) (Drug-Free
Workplace), except for individuals.

(2) 10 U.S.C. 2306(b) and 41 U.S.C.
3901(b) (Contract Clause Regarding
Contingent Fees).

(3) 10 U.S.C. 2313 and 41 U.S.C. 4706
(Authority to Examine Books and
Records of Contractors).

(4) 10 U.S.C. 2402 and 41 U.S.C. 4704
(Prohibition on Limiting Subcontractors
Direct Sales to the United States).

(5) 15 U.S.C. 631 note (HUBZone Act
of 1997), except for 15 U.S.C.
657a(b)(2)(B), which is optional for the
agencies subject to the requirements of
the Act.

(6) 31 U.S.C. 1354(a) (Limitation on
use of appropriated funds for contracts
with entities not meeting veterans
employment reporting requirements).

(7) 22 U.S.C. 2593e (Measures Against
Persons Involved in Activities that
Violate Arms Control Treaties or
Agreements with the United States).
(The requirement at 22 U.S.C.
2593e(c)(3)(B) to provide a certification
does not apply).

* * * * *

13.501 [Amended]

m 9. Amend section 13.501 by removing
from paragraph (a)(2)(i) “$150,000”” and
adding ‘““the simplified acquisition
threshold” in its place, and removing
from paragraph (a)(2)(ii) “$700,000”” and
adding “$700,000 or the thresholds in
paragraph (1) of the definition of
simplified acquisition threshold in FAR
2.101,” in its place.

PART 16—TYPES OF CONTRACTS

16.206—2 [Amended]

m 10. Amend section 16.206—2 by
removing from the introductory text
“$150,000” and adding “‘the simplified
acquisition threshold” in its place.

16.206-3 [Amended]

m 11. Amend section 16.206—3 by
removing from paragraph (a) “$150,000”
and adding ‘“‘the simplified acquisition
threshold” in its place.

16.207-3 [Amended]

m 12. Amend section 16.207-3 by
removing from paragraph (d)
“$150,000” and adding “‘the simplified
acquisition threshold” in its place.

PART 19—SMALL BUSINESS
PROGRAMS

m 13. Amend section 19.203 by revising
paragraph (b) to read as follows:

19.203 Relationship among small
business programs.
* * * * *

(b) At or below the simplified
acquisition threshold. For acquisitions
of supplies or services that have an
anticipated dollar value exceeding the
micro-purchase threshold, but not
exceeding the simplified acquisition
threshold, the requirement at 19.502—
2(a) to exclusively reserve acquisitions
for small business concerns does not
preclude the contracting officer from
awarding a contract to a small business
under the 8(a) Program, HUBZone
Program, SDVOSB Program, or WOSB

Program.
* * * * *
19.502-1 [Amended]

m 14. Amend section 19.502—1 by—

m a. Removing from paragraph (b) “of
$3,500 or less ($20,000 or less for
acquisitions as described in
13.201(g)(1))” and adding ‘““valued at or
below the micro-purchase threshold” in
its place, and

m b. Removing “Part 8” in paragraph (b)
and adding “part 8” in its place.

m 15. Amend section 19.502—2 by—

m a. Revising the second sentence in
paragraph (a), and

m b. Removing from paragraph (b)
“$150,000” and adding “‘the simplified
acquisition threshold” in its place.

The revision reads as follows:

19.502-2 Total small business set-asides.

(a) * * * Each acquisition of supplies
or services that has an anticipated dollar
value exceeding the micro-purchase
threshold, but not over the simplified
acquisition threshold, is automatically
reserved exclusively for small business
concerns and shall be set aside for small
business unless the contracting officer
determines there is not a reasonable
expectation of obtaining offers from two
or more responsible small business
concerns that are competitive in terms

of market prices, quality, and delivery.

* * * * *

19.508 [Amended]

m 16. Amend section 19.508 by
removing from paragraph (e) “$150,000”
and adding ‘““‘the simplified acquisition
threshold” in its place.

PART 22—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

22.1803 [Amended]

m 17. Amend section 22.1803 by
removing from the introductory text
“the simplified acquisition threshold”
and adding “$150,000” in its place.

PART 25—FOREIGN ACQUISITION

25.703-2 [Amended]

m 18. Amend section 25.703-2 by
removing from paragraph (a)(2)
“$3,500” and adding “$10,000” in its
place.

25.703-4 [Amended]

m 19. Amend section 25.703—4 by
removing from paragraphs (c)(5)(ii),
(c)(7)(iii), and (c)(8)(iii) “$3,500” and
adding “the threshold at 25.703-2(a)(2)”
in its place, respectively.

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

m 20. Amend section 52.203-16 by
revising the date of the clause and
removing from paragraph (d)(1)
““$150,000” and adding ‘‘the simplified
acquisition threshold” in its place.

The revision reads as follows:

52.203-16 Preventing Personal Conflicts
of Interest.

* * * * *

Preventing Personal Conflicts of Interest
(DATE)

* * * * *
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m 21. Amend section 52.209-5 by
revising the date of the provision and
removing from paragraph (a)(1)(i)(D)
introductory text “$3,500” and adding
“the threshold at 9.104—5(a)(2)” in its
place.

The revision reads as follows:

52.209-5 Certification Regarding
Responsibility Matters.

* * * * *

Certification Regarding Responsibility
Matters (DATE)

* * * * *

m 22. Amend section 52.212—1 by
revising the date of the provision and
removing from paragraph (j) “$3,500,
and offers of $3,500”” and adding “‘the
micro-purchase threshold, and offers at
the micro-purchase threshold” in its
place.

The revision reads as follows:

52.212-1 Instructions to Offerors—
Commercial ltems.
* * * * *

Instructions to Offerors—Commercial Items
(DATE)

* * * * *

m 23. Amend section 52.212-3 by—

m (a) Revising the date of the provision;

m (b) Removing from paragraph (h)(4)

introductory text “$3,500” and adding

“the threshold at 9.104-5(a)(2)” in its

place; and

m (c) Removing from paragraph

(0)(2)(iii) “$3,500” and adding ‘“‘the

threshold at 25.703—2(a)(2)” in its place.
The revision reads as follows:

52.212-3 Offeror Representations and
Certifications—Commercial ltems.
* * * * *

Offeror Representations and Certifications—
Commercial Items (DATE)

* * * * *

m 24. Amend section 52.212-5 by—
m (a) Revising the date of the clause;
m (b) Removing from paragraph (b)(17)(i)
“(Aug 2018)” and adding “(DATE); and
m (c) Removing from paragraph
(b)(17)(v) “(Aug 2018)” and adding
“(DATE) in its place.

The revision reads as follows:

52.212-5 Contract Terms and Conditions
Required To Implement Statutes or
Executive Orders—Commercial ltems.

* * * * *

Contract Terms and Conditions Required To
Implement Statutes or Executive Orders—
Commercial Items (DATE)

* * * * *
m 25. Amend section 52.219-9 by—
m a. Revising the date of the clause;

m b. Removing from paragraph
(d)(11)(iii) “$150,000” and adding ‘‘the

simplified acquisition threshold” in its
place;
m c. Revising the date of Alternate IV;
and
m d. In Alternate IV, removing from
(d)(11)(iii) “$150,000” and adding ‘“‘the
simplified acquisition threshold” in its
place.

The revisions read as follows:

52.219-9 Small Business Subcontracting
Plan.

* * * * *

Small Business Subcontracting Plan (DATE)

* * * * *
Alternate IV (DATE). * * *
* * * * *

m 26. Amend section 52.225-25 by
revising the provision title and date, and
removing from paragraph (c)(3)
“$3,500” and adding “‘the threshold at
25.703-2(a)(2)” in its place.

The revisions read as follows:

52.225-25 Prohibition on Contracting with
Entities Engaging in Certain Activities or
Transactions Relating to Iran—
Representation and Certifications.

* * * * *

Prohibition on Contracting With Entities
Engaging in Certain Activities or
Transactions Relating to Iran—
Representation and Certifications (DATE)

* * * * *

[FR Doc. 2019-20796 Filed 10-1-19; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 12, 13, 15, 16, and 37

[FAR Case 2018-016; Docket No. FAR-
2018-0016, Sequence No. 1]

RIN 9000-AN75

Federal Acquisition Regulation:
Lowest Price Technically Acceptable
Source Selection Process

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement a section of the John S.
McCain National Defense Authorization
Act for Fiscal Year 2019, which

specifies the criteria that must be met in
order to include lowest price technically
acceptable (LPTA) source selection
criteria in a solicitation; and requires
procurements predominantly for the
acquisition of certain services and
supplies to avoid the use of LPTA
source selection criteria, to the
maximum extent practicable.

DATES: Interested parties should submit
written comments to the Regulatory
Secretariat Division at one of the
addresses shown below on or before
December 2, 2019 to be considered in
the formation of the final rule.
ADDRESSES: Submit comments in
response to FAR Case 2018-016 by any
of the following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “FAR Case 2018-016"".
Select the link “Comment Now” that
corresponds with “FAR Case 2018—
016”. Follow the instructions provided
on the screen. Please include your
name, company name (if any), and
“FAR Case 2018-016" on your attached
document.

e Mail: General Services
Administration, Regulatory Secretariat
Division (MVCB), ATTN: Lois Mandell,
1800 F Street NW, 2nd Floor,
Washington, DC 20405.

Instructions: Please submit comments
only and cite “FAR Case 2018-016", in
all correspondence related to this case.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check www.regulations.gov,
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT: Mr.
Michael O. Jackson, Procurement
Analyst, at 202—208-4949 or
michaelo.jackson@gsa.gov for
clarification of content. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat Division at 202-501-4755.
Please cite “FAR Case 2018-016"".

SUPPLEMENTARY INFORMATION:

I. Background

Section 880 of the John S. McCain
National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2019 (Pub.
L. 115-232, 41 U.S.C. 3701 Note) makes
it the policy of the Government to avoid
using Lowest Price Technically
Acceptable (LPTA) source selection
criteria in circumstances that would
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deny the Government the benefits of
cost and technical tradeoffs in the
source selection process. The section
requires that LPTA source selection
criteria be used only when: (1) An
executive agency is able to
comprehensively and clearly describe
the minimum requirements expressed in
terms of performance objectives,
measures, and standards that will be
used to determine acceptability of
offers; (2) the executive agency would
realize no, or minimal, value from a
contract proposal exceeding the
minimum technical or performance
requirements set forth in the request for
proposal; (3) the proposed technical
approaches will require no, or minimal,
subjective judgment by the source
selection authority as to the desirability
of one offeror’s proposal versus a
competing proposal; (4) the executive
agency has a high degree of confidence
that a review of technical proposals of
offerors other than the lowest bidder
would not result in the identification of
factors that could provide value or
benefit to the executive agency; (5) the
contracting officer has included a
justification for the use of an LPTA
evaluation methodology in the contract
file; and (6) the executive agency has
determined that the lowest price reflects
total costs, including for operations and
support.

Additionally, section 880 requires
that the use of LPTA source selection
criteria be avoided, to the maximum
extent practicable, in procurements that
are predominantly for the acquisition of:
information technology services;
cybersecurity services; systems
engineering and technical assistance
services; advanced electronic testing;
audit or audit readiness services; health
care services and records;
telecommunications devices and
services; or other knowledge-based
professional services; personal
protective equipment; or, knowledge-
based training or logistics services in
contingency operations or other
operations outside the United States,
including in Afghanistan or Iraq.

II. Discussion and Analysis

This proposed rule would require
contracting officers to: ensure
procurements meet the criteria of
section 880 before including LPTA
source selection criteria in solicitations;
document the contract file with a
justification for the use of the LPTA
source selection process, when
applicable; and, to avoid, to the
maximum extent practicable, the use of
LPTA source selection criteria in
procurements that are predominantly
for the supplies and services identified

in section 880. This rule does not
address the applicability of section 880
to the Federal Supply Schedules
Program (Schedules Program). GSA will
separately address the applicability of
section 880 to the Schedules Program.
In addition, section 880 does not
apply to DoD. Instead, section 813 of the
NDAA for FY 2017 (10 U.S.C. 2305
Note) and section 822 of the NDAA for
FY 2018 (10 U.S.C. 2305 Note) establish
a similar, but not the same, set of
criteria for DoD procurements to meet in
order to use LPTA source selection
criteria in solicitations. These sections
are being implemented in a separate
Defense Federal Acquisition Regulation
Supplement case (2018-D010).

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold (SAT) and for Commercial
Items, Including Commercially
Available Off-the-Shelf (COTS) Items

This proposed rule does not create
any new provisions or clauses, nor does
it change the applicability of any
existing provisions or clauses included
in solicitations and contracts valued at
or below the SAT, or for commercial
items, including COTS items.

IV. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

V. Executive Order 13771

The rule is not subject to E.O. 13771,
because this rule is not a significant
regulatory action under E.O. 12866.

VI. Regulatory Flexibility Act

DoD, GSA, and NASA do not expect
this rule to have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. However, an initial regulatory
flexibility analysis has been performed
and is summarized as follows:

The Department of Defense (DoD), General
Services Administration (GSA), and National
Aeronautics and Space Administration
(NASA) are proposing to revise the Federal
Acquisition Regulation (FAR) to:

o Specify the criteria that must be met in
order to include lowest price technically
acceptable (LPTA) source selection criteria in
a solicitation; and,

e Require procurements predominantly for
the acquisition of certain services or supplies
to avoid the use of LPTA source selection
criteria, to the maximum extent practicable.

The objective of the rule is to avoid using
LPTA source selection criteria in
circumstances that would deny the
Government the benefits of cost and
technical tradeoffs in the source selection
process. The legal basis for the rule is section
880 of the John S. McCain National Defense
Authorization Act (NDAA) for Fiscal Year
(FY) 2019 (Pub. L. 115-232). The rule does
not cover DoD, which has already been
covered by section 813 of the NDAA for FY
2017 and section 822 of the NDAA for FY
2018.

DoD, GSA, and NASA do not expect this
rule to have a significant economic impact on
a substantial number of small entities within
the meaning of the Regulatory Flexibility Act,
5 U.S.C. 601, et seq. The rule primarily
affects internal Government requirements
determination decisions, acquisition strategy
decisions, and contract file documentation
requirements. The Government does not
collect data on the total number of
solicitations issued on an annual basis that
do or do not specify the use of the LPTA
source selection process. However, the
Federal Procurement Data System (FPDS)
provides the following information for fiscal
year 2018:

o Federal competitive contracts and orders
awarded using FAR parts 13, 15, or 16.5
procedures. In FY 2018, the Federal
Government, excluding DoD, awarded
approximately 82,337 new contracts and
orders using the competitive procedures of
FAR 13, 15, or 16.5. This data excludes
acquisitions for the supply/service categories
identified in section 880(c) of the NDAA for
FY 2019. Of the 82,337 contracts and orders,
approximately 69 percent (or 56,622
contracts and orders) were awarded to
approximately 27,029 unique small
businesses. It is important to note that FPDS
does not collect data on solicitations, but
does collect information on competitively
awarded contracts using various FAR
procedures. Therefore, this data represents
contracts that were awarded using LPTA and
tradeoff source selection procedures.

o Federal competitive contracts and orders
awarded for certain services and supplies. In
FY 2018, the Federal Government, excluding
DoD, awarded approximately 22,581 new
contracts and orders potentially for the
supplies and services identified in section
880(c) of the NDAA for FY 2019 using the
competitive procedures of FAR parts 13, 15,
and 16.5, of which approximately 63 percent
(or 14,285 contracts and orders) were
awarded to approximately 10,129 unique
small businesses.

The proposed rule does not impose any
Paperwork Reduction Act reporting or
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recordkeeping requirements on any small
entities. The rule may impact some small
businesses. Some offerors may need to
change the structure of their quotes or offers
to conform to instructions and corresponding
evaluation criteria in solicitations that use
tradeoff source selection criteria, as LPTA
source selection criteria is now unavailable
for use in some circumstances. This impact,
which represents the incremental difference
between preparing a noncomplex proposal to
be evaluated using LPTA criteria and
preparing the additional information
necessary to evaluate a proposal using
tradeoff criteria, is expected to be minimal.

The proposed rule does not duplicate,
overlap, or conflict with any other Federal
rules.

There are no known significant alternative
approaches to the proposed rule that would
meet the proposed objectives.

The Regulatory Secretariat has
submitted a copy of the IRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy of the
IRFA may be obtained from the
Regulatory Secretariat. DoD, GSA, and
NASA invite comments from small
business concerns and other interested
parties on the expected impact of this
rule on small entities.

DoD, GSA, and NASA will also
consider comments from small entities
concerning the existing regulations in
subparts affected by this rule consistent
with 5 U.S.C. 610. Interested parties
must submit such comments separately
and should cite 5 U.S.C. 610 (FAR Case
2018-016) in correspondence.

VII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 12, 13,
15, 16, and 37

Government procurement.

William F. Clark,
Director,

Office of Government-wide Acquisition
Policy, Office of Acquisition Policy, Office of
Government-wide Policy.

Therefore, DoD, GSA, and NASA are
proposing to amend 48 CFR parts 12, 13,
15, 16 and 37 as set forth below:

m 1. The authority citation for 48 CFR
parts 12, 13, 15, 16 and 37 continues to
read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

PART 12—ACQUISITION OF
COMMERCIAL ITEMS

m 2. Revise section 12.203 by
redesignating the text as paragraph (a)

and adding paragraph (b) to read as
follows:

12.203 Procedures for solicitation,
evaluation, and award.
* * * * *

(b) Contracting officers shall ensure
the criteria at 15.101-2(c) are met when
using the lowest price technically
acceptable source selection process.

PART 13—SIMPLIFIED ACQUISITION
PROCEDURES

m 3. Amend section 13.106—1 by adding
paragraphs (a)(2)(i) and (a)(2)(ii) to read
as follows:

13.106-1 Soliciting competition.

(a] * * %

(2] * *x %

(i) Except for DoD, contracting officers
shall ensure the criteria at 15.101—
2(c)(1)—(5) are met when using the
lowest price technically acceptable
source selection process.

(ii) Except for DoD, avoid using the
lowest price technically acceptable
source selection process to acquire
certain supplies and services in
accordance with 15.101-2(d).
* * * * *
m 4. Amend section 13.106—3 by—
m a. In paragraph (b)(3), removing
“‘statements—" and adding ‘‘statements,
when applicable—" in its place;
m b. In paragraph (b)(3)(i), removing “;
or”’ and adding “;” in its place;
m c. In paragraph (b)(3)(ii), removing ““.”
and adding ““; and”
m d. Adding paragraph (b)(3)(iii).

The addition reads as follows:

13.106-3 Award and documentation.

* * * *

(b) *
(3) *
(iii) Except for DoD, when using

lowest price technically acceptable

source selection process, justifying the
use of such process.

* * * * *

* %
* %

PART 15—CONTRACTING BY
NEGOTIATION

m 5. Amend section 15.101-2 by adding
paragraphs (c) and (d) to read as follows:

15.101-2 Lowest price technically
acceptable source selection process.
* * * * *

(c) Except for DoD, in accordance
with section 880 of the National Defense
Authorization Act for Fiscal Year 2019
(Pub. L. 115-232, 41 U.S.C. 3701 Note),
the lowest price technically acceptable
source selection process shall only be
used when—

(1) The agency can comprehensively
and clearly describe the minimum

requirements in terms of performance
objectives, measures, and standards that
will be used to determine the
acceptability of offers;

(2) The agency would realize no, or
minimal, value from a proposal that
exceeds the minimum technical or
performance requirements;

(3) The agency believes the technical
proposals will require no, or minimal,
subjective judgment by the source
selection authority as to the desirability
of one offeror’s proposal versus a
competing proposal;

(4) The agency has a high degree of
confidence that reviewing the technical
proposals of all offerors would not
result in the identification of
characteristics that could provide value
or benefit to the agency;

(5) The agency determined that the
lowest price reflects the total cost,
including operation and support, of the
product(s) or service(s) being acquired;
and

(6) The contracting officer documents
the contract file describing the
circumstances that justify the use of the
lowest price technically acceptable
source selection process.

(d) Except for DoD, in accordance
with section 880 of the National Defense
Authorization Act for Fiscal Year 2019
(Pub. L. 115-232, 41 U.S.C. 3701 Note),
contracting officers shall avoid, to the
maximum extent practicable, using the
lowest price technically acceptable
source selection process in the case of
a procurement that is predominantly for
the acquisition of—

(1) Information technology services,
cybersecurity services, systems
engineering and technical assistance
services, advanced electronic testing,
audit or audit readiness services, health
care services and records,
telecommunications devices and
services, or other knowledge-based
professional services;

(2) Personal protective equipment; or

(3) Knowledge-based training or
logistics services in contingency
operations or other operations outside
the United States, including in
Afghanistan or Irag.

PART 16—TYPES OF CONTRACTS

m 6. Amend section 16.505 by—

m a. Removing from the end of
paragraph (b)(1)(ii) “must—"" and
adding “shall—” in its place;

m b. Removing from paragraph
(b)(1)(ii)(D) “contract; and” and adding
“contract;” in its place;

m c. Removing from paragraph
(b)(1)(ii)(E) “decision.” and adding
“decision;” in its place;

m d. Adding paragraphs (b)(1)(ii)(F) and
(b)(1)(ii)(G); and
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m e. Adding paragraph (b)(7)(iii).
The additions read as follows:

16.505 Ordering.

* * * *

b
1

*
*
*
*

—_———
NN
% k%
% * *

ii

(F) Except for DoD, ensure the criteria
at 15.101-2(c)(1)—(5) are met when
using the lowest price technically
acceptable source selection process; and

(G) Except for DoD, avoid using the
lowest price technically acceptable
source selection process to acquire
certain supplies and services in
accordance with 15.101-2(d).

* * * * *

(7) * *x %

(iii) Except for DoD, the contracting
officer shall document in the contract
file a justification for use of the lowest
price technically acceptable source

selection process, when applicable.
* * * * *

PART 37—SERVICE CONTRACTING

m 7. Amend section 37.102 by adding
paragraph (j) to read as follows:

37.102 Policy.
* * * * *

(j) Except for DoD, see 15.101-2(d) for
limitations on the use of the lowest
price technically acceptable source
selection process to acquire certain
services.

[FR Doc. 2019-20798 Filed 10-1-19; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 14, 15, 30, and 52

[FAR Case 2018-005; Docket No. FAR-
2018-0006, Sequence No. 1]

RIN 9000-AN69

Federal Acquisition Regulation:
Modifications to Cost or Pricing Data
Reporting Requirements

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement a section of the National

Defense Authorization Act for Fiscal
Year 2018 to increase the threshold for
requiring certified cost or pricing data.
DATES: Interested parties should submit
written comments to the Regulatory
Secretariat Division at one of the
addresses shown below on or before
December 2, 2019 to be considered in
the formation of the final rule.
ADDRESSES: Submit comments in
response to FAR Case 2018-005 by any
of the following methods:

® Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “FAR Case 2018—005".
Select the link “Comment Now” that
corresponds with “FAR Case 2018—
005”. Follow the instructions provided
on the screen. Please include your
name, company name (if any), and
“FAR Case 2018-005" on your attached
document.

o Mail: General Services
Administration, Regulatory Secretariat
Division (MVCB), ATTN: Lois Mandell,
1800 F Street NW, 2nd Floor,
Washington, DC 20405.

Instructions: Please submit comments
only and cite “FAR Case 2018-005", in
all correspondence related to this case.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check www.regulations.gov,
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT: Ms.
Zenaida Delgado, Procurement Analyst,
at 202—-969-7207 or zenaida.delgado@
gsa.gov for clarification of content. For
information pertaining to status or
publication schedules, contact the
Regulatory Secretariat Division at 202—
501-4755. Please cite “FAR Case 2018—
005”.

SUPPLEMENTARY INFORMATION:

I. Background

Cost or Pricing Data: Truth in
Negotiations, 10 U.S.C. 2306a, and
Required cost or pricing data and
certification, 41 U.S.C. 3502, require
that the Government obtain certified
cost or pricing data for certain contract
actions listed at 15.403—4(a)(1), such as
negotiated contracts, certain
subcontracts and certain contract
modifications. Section 811 of the
National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2018
amends 10 U.S.C. 2306a and 41 U.S.C.
3502 to increase the threshold for

requesting certified cost or pricing data
from $750,000 to $2 million for
contracts entered into after June 30,
2018.

II. Discussion and Analysis

DoD, GSA and NASA are proposing to
amend the FAR to implement section
811 of the NDAA for FY 2018 to
increase the threshold for requesting
certified cost or pricing data from
$750,000 to $2 million for contracts
entered into after June 30, 2018.

In the case of a change or
modification made to a prime contract
that was entered into before July 1,
2018, the threshold for obtaining
certified cost or pricing data remains
$750,000, with the following exception.
Upon the request of a contractor that
was required to submit certified cost or
pricing data in connection with a prime
contract entered into before July 1, 2018,
the contracting officer shall modify the
contract without requiring consideration
to reflect a $2 million threshold for
obtaining certified cost or pricing data
from subcontractors. Similarly for
sealed bidding, upon request by a
contractor, the contracting officer shall
modify the contract without requiring
consideration to replace the relevant
clause.

The proposed changes to the FAR are
summarized in the following
paragraphs.

A. Subpart 14.2, Solicitation of Bids,
is revised to add the prescription for
Alternate I of the clause at FAR 52.214—
28, Subcontractor Certified Cost or
Pricing Data-Modifications-Sealed
Bidding. The Alternate I will be used in
the circumstances described at FAR
14.201-7(c)(1)(ii).

B. Subpart 15.4, Contract Pricing, is
revised to incorporate the revised
threshold for obtaining certified cost or
pricing data at FAR 15.403—4(a)(1). The
example provided of a price adjustment
is also revised to reflect the increased
threshold. A new paragraph (a)(3) is
added to allow a contractor with a
prime contract entered into before July
1, 2018, to request that the contracting
officer modify the contract without
requiring consideration to reflect a $2
million threshold for obtaining certified
cost or pricing data on subcontracts
entered on and after July 1, 2018, by
replacing the following clauses, as
applicable. The prescriptions at FAR
15.408 will instruct the contracting
officer to:

¢ Replace FAR clause 52.215-12,
Subcontractor Certified Cost or Pricing
Data, with its Alternate I.

¢ Replace FAR clause 52.215-13,
Subcontractor Certified Cost or Pricing
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Data—Modifications, with its Alternate

L

C. Subpart 30.2, CAS Program
Requirements, is revised to reflect the
new $2 million threshold for inserting
the FAR clause at 52.230-3, Disclosure
and Consistency of Cost Accounting
Practices, in negotiated contracts. The
threshold for Cost Accounting
Standards (CAS) applicability is
required by 41 U.S.C. 1502(b)(1)(B) to be
the same as the threshold at FAR
15.403—4(a)(1). Thus, changes are made
to adjust the thresholds. Conforming
changes are also made to the thresholds
in FAR provision at 52.230-1, Cost
Accounting Standards Notices and
Certification; and the clauses at 52.230-
2, Cost Accounting Standards; 52.230-3,
Disclosure and Consistency of Cost
Accounting Practices; 52.230-4,
Disclosure and Consistency of Cost
Accounting Practices—Foreign
Concerns; and 52.230-5, Cost
Accounting Standards—Educational
Institution.

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

The proposed changes are not
applicable to contracts at or below the
simplified acquisition threshold or to
contracts for the acquisition of
commercial items.

IV. Expected Cost Savings

DoD, GSA, and NASA have performed
a regulatory cost analysis on this rule.
The following is a summary of the
estimated public and Government cost
savings. This rule will impact large and
small businesses which currently
compete on solicitations issued using
FAR part 15 negotiation procedures and
are valued between $750,000 and $2
million as these firms will no longer be
required to submit certified cost or
pricing data between those amounts. In
addition, because of the comparable
increase in the cost accounting
standards threshold, fewer contractors
will be required to comply with FAR
clauses that implement the cost
accounting standards. The following is
a summary of the estimated cost savings
to the public calculated in perpetuity in
2016 dollars at a 7 percent discount rate:

Present Value Cost Sav-

INGS oo —$588,988,385
Annualized Cost Savings —$ 41,229,187
Annualized Value Cost

Savings as of 2016 if

Year 1 is 2020 ............ —$ 31,453,549

The following is a summary of the
estimated cost savings to the
Government calculated in perpetuity in
2016 dollars at a 7 percent discount rate:

Present Value Cost Sav-
INOS oo

Annualized Cost Savings

Annualized Value Cost
Savings as of 2016 if
Year 1 is 2020

—$90,669,628
—$6,346,874

—$4,841,999

The Councils welcome comments on
both the methodology and the analysis
during the public comment period on
this rule. To access the full Regulatory
Cost Analysis for this rule, go to the
Federal eRulemaking Portal at
www.regulations.gov, search for “FAR
Case 2018-005,” click “Open Docket,”
and view “Supporting Documents.”

V. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety effects,
distributive impacts, and equity). E.O.
13563 emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This is not
a significant regulatory action and,
therefore, is not subject to review under
section 6(b) of E.O. 12866, Regulatory
Planning and Review, dated September
30, 1993. This rule is not a major rule
under 5 U.S.C. 804.

VI. Executive Order 13771

This proposed rule is expected to be
an E.O. 13771 deregulatory action.
Information on the estimated cost
savings of this rule are discussed in the
“Expected Cost Savings” section of this
preamble.

VII. Regulatory Flexibility Act

The changes in this rule are not
expected to have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act 5 U.S.C. 601,
et seq. However, an Initial Regulatory
Flexibility Analysis (IRFA) has been
performed and it is summarized as
follows:

DoD, GSA, and NASA are proposing to
amend the FAR to increase the threshold for
requiring certified cost or pricing data from
$750,000 to $2 million.

The objective is to implement section 811
of the National Defense Authorization Act for
Fiscal Year 2018 which amends 10 U.S.C.

2306a and 41 U.S.C. 3502 to increase the
threshold for requesting certified cost or
pricing data from $750,000 to $2 million.

This rule will impact small entities who
compete on solicitations issued using FAR
part 15, Contracting by Negotiation, valued
between $750,000 and $2 million. It also
impacts subcontracts and contract
modifications, including those contracts
awarded under sealed bidding procedures,
valued between $750,000 and $2 million.
Offerors and contractors under the revised
threshold will no longer be required to
submit “certified cost or pricing data” and
will now submit “data other than certified
cost or pricing data,” which takes less time
to prepare.

In order to calculate the savings due to the
increased threshold, the same FY 2016
Federal Procurement Data System (FPDS)
data was utilized that was used to calculate
information collection burdens associated
with submission of certified cost or pricing
data and of data other than certified cost or
pricing data under the Office of Management
and Budget (OMB) Control Number 9000-
0013, which was cleared in January 2018. For
contracts and orders awarded using FAR part
15 that were valued between $750,000 and $2
million, reflecting the actions impacted by
the increase in the threshold, there were
2,697 contract awards/orders issued, 636
modifications to contracts or orders, an
estimated 1,288 subcontracts awarded, and
592 subcontract modifications. Of these
responses, 3,364 were from small entities. Of
the 1,871 small entities that were awarded
contract or issued orders, 1,501 were unique
small entities (about 1.25 contracts/orders
per small entity). We estimate a comparable
ratio of actions to entities in the other
categories. This ratio is less than the overall
ratio of actions to entities because this is just
a small slice of the total range covered by the
information collection clearance. The cost
accounting standards do not apply to small
entities, therefore that threshold change only
affects other than small entities.

The proposed rule does not include
additional reporting or record keeping
requirements.

The rule does not duplicate, overlap, or
conflict with any other Federal rules.

There are no available alternatives to the
proposed rule to accomplish the desired
objective of the statute. However, the impact
on small entities will be beneficial, as it will
relieve them of the requirement to provide
certified cost or pricing data when the
acquisition is less than $2 million. Instead,
they may submit data other than certified
cost or pricing data which is estimated to
save 40 hours of labor effort and related cost
savings for each submission not requiring
certification.

The Regulatory Secretariat Division
has submitted a copy of the IRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy of the
IRFA may be obtained from the
Regulatory Secretariat Division. DoD,
GSA and NASA invite comments from
small business concerns and other
interested parties on the expected
impact of this rule on small entities.
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DoD, GSA, and NASA will also
consider comments from small entities
concerning the existing regulations in
subparts affected by the rule in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 5 U.S.C. 610
(FAR Case 2018-005), in
correspondence.

VIII. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. Chapter 35) does apply.
However, DoD, GSA, and NASA believe
the changes proposed by this rule will
result in a reduction to the paperwork
burden approved under the following
two OMB Control Numbers: 9000-0013,
Certified Cost or Pricing Data and Data
Other Than Certified Cost or Pricing
Data, and 9000-0129, Cost Accounting
Standards Administration.

OMB Control Number 9000-0013

OMB Control Number 9000-0013
covers the paperwork burden for
submitting cost or pricing data and
certified cost or pricing data. With this
proposed rule, the public reporting
burden for this collection is expected to
decrease from 9,759,813 hours to
9,160,160 as fewer contractors will be
required to submit certified cost or
pricing data.

Based on this proposed rule, the
revised annual reporting burden has
been estimated as follows:

FAR Clause 52.214-28:
Respondents 2
Total annual responses 2
Response burden hours 320
FAR Clause 52.215-12:
Respondents 2,544
Total annual responses 2,544
Response burden hours 407,040
FAR Clause 52.215-13:
Respondents 700
Total annual responses 700
Response burden hours 112,000
FAR Clause 52.215-20:
Respondents 25,853
Total annual responses 117,225
Response burden hours 6,259,120
FAR Clause 52.215-21:
Respondents 8,440
Total annual responses 27,623
Response burden hours 2,381,680

As part of this proposed rulemaking,
the FAR Council is soliciting comments
from the public in order to:

(1) Evaluate whether the proposed
revisions to this collection of
information are necessary for the proper
performance of the functions of the FAR
Council, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the FAR
Council’s estimate of the burden of the

revised collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate collection
techniques.

Organizations and individuals
desiring to submit comments on the
information collection requirements
associated with this rulemaking should
submit comments not later than
December 2, 2019 to: FAR Desk Officer,
OMB, Room 10102, NEOB, Washington,
DC 20503, and a copy to the General
Services Administration, Regulatory
Secretariat Division (MVCB). The copy
to GSA can be submitted by either of the
following methods:

e Federal eRulemaking Portal: This
website provides the ability to type
short comments directly into the
comment field or attach a file for
lengthier comments. Go to http://
www.regulations.gov and follow the
instructions on the site.

o Mail: General Services
Administration, Regulatory Secretariat
Division (MVCB), 1800 F Street NW,
2nd Floor, Washington, DC 20405.
ATTN: Lois Mandell/IC 9000-0013,
Certified Cost or Pricing Data and Data
Other Than Certified Cost or Pricing
Data.

Instructions: All items submitted
must cite Information Collection 9000-
0013, Certified Cost or Pricing Data and
Data Other Than Certified Cost or
Pricing Data. Comments received
generally will be posted without change
to http://www.regulations.gov, including
any personal and/or business
confidential information provided. To
confirm receipt of your comment(s),
please check www.regulations.gov,
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

OMB Control Number 9000-0129

OMB Control Number 9000-0129
requires contractors performing CAS-
covered contracts to submit
notifications and descriptions of certain
cost accounting practice changes,
including revisions to their Disclosure
Statements, if applicable. With this
proposed rule, the public reporting
burden for this collection is expected to
decrease from 474,075 to 314,475 hours
as fewer contracts will be over the
threshold for CAS applicability, which
is the same as the threshold for
obtaining certified cost or pricing data.

A request for public comment on a
revision and extension of OMB Control
Number 9000-0129 was published on
August 2, 2019.

List of Subjects in 48 CFR Parts 14, 15,
30, and 52

Government procurement.

William F. Clark,

Director, Office of Government-wide
Acquisition Policy, Office of Acquisition
Policy, Office of Government-wide Policy.

Therefore, DoD, GSA, and NASA are
proposing to amend 48 CFR parts 14, 15,
30, and 52 as set forth below:

m 1. The authority citation for 48 CFR
parts 14, 15, 30, and 52 continues to
read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

PART 14—SEALED BIDDING

m 2. Amend section 14.201-7 by
revising paragraph (c)(1) to read as
follows:

14.201-7 Contract clauses.
* * * * *

(c)(1) When contracting by sealed
bidding, the contracting officer shall—

(i) Insert the clause at 52.214-28,
Subcontractor Certified Cost or Pricing
Data—Modifications—Sealed Bidding,
in solicitations and contracts if the
contract amount is expected to exceed
the threshold for submission of certified
cost or pricing data at 15.403—4(a)(1); or

(ii) Upon request of a contractor in
connection with a prime contract
entered into before July 1, 2018, the
contracting officer shall modify the
contract without requiring consideration
to replace clause 52.214-28,
Subcontractor Certified Cost or Pricing
Data—Modifications—Sealed Bidding,
with its Alternate I.

* * * * *

PART 15—CONTRACTING BY
NEGOTIATION

m 3. Amend section 15.403—4 by—
m a. Revising the third sentence of
paragraph (a)(1) introductory text;
m b. Revising the second sentence of
paragraph (a)(1)(iii) introductory text;
and
m c. Adding paragraph (a)(3).

The revised and added text reads as
follows:

15.403-4 Requiring certified cost or
pricing data (10 U.S.C. 2306a and 41 U.S.C.
chapter 35).

(a)(1) * * * The threshold for
obtaining certified cost or pricing data is
$750,000 for prime contracts awarded
before July 1, 2018, and $2 million for
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prime contracts awarded on or after July
1, 2018.

* * * * *

(iii) * * * Price adjustment amounts
must consider both increases and
decreases (e.g., a $500,000 modification
resulting from a reduction of $1,500,000
and an increase of $1,000,000 is a
$2,500,000 pricing adjustment
exceeding the $2,000,000 threshold).

* % %

* * * * *

(3) Upon the request of a contractor
that was required to submit certified
cost or pricing data in connection with
a prime contract entered into before July
1, 2018, the contracting officer shall
modify the contract, without requiring
consideration, to reflect a $2 million
threshold for obtaining certified cost or
pricing data on subcontracts entered on
and after July 1, 2018. See 15.408.

m 4. Amend section 15.408 by revising
paragraphs (d) and (e) to read as follows:

15.408 Solicitation provisions and
contract clauses.
* * * * *

(d) Subcontractor Certified Cost or
Pricing Data. The contracting officer
shall—

(1) Insert the clause at 52.215-12,
Subcontractor Certified Cost or Pricing
Data, in solicitations and contracts
when the clause prescribed in paragraph
(b) of this section is included; or

(2) Upon the request of a contractor
that was required to submit certified
cost or pricing data in connection with
a prime contract entered into before July
1, 2018, the contracting officer shall
modify the contract without requiring
consideration, to replace clause 52.215—
12, Subcontractor Certified Cost or
Pricing Data, with its Alternate I.

(e) Subcontractor Certified Cost or
Pricing Data—Modifications. The
contracting officer shall—

(1) Insert the clause at 52.215-13,
Subcontractor Certified Cost or Pricing
Data—Modifications, in solicitations
and contracts when the clause
prescribed in paragraph (c) of this
section is included; or

(2) Upon the request of a contractor
that was required to submit certified
cost or pricing data in connection with
a prime contract entered into before July
1, 2018, the contracting officer shall
modify the contract without requiring
consideration, to replace clause 52.215—
13, Subcontractor Certified Cost or
Pricing Data—Modifications, with its
Alternate L.

* * * * *

PART 30—COST ACCOUNTING
STANDARDS ADMINISTRATION
30.201-4 [Amended]

m 5. Amend section 30.201—4 by
removing from paragraph (b)(1)
“$750,000” and adding “$2 million” in
its place.

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

m 6. Amend section 52.214-28 by—
m a. Removing from the clause
prescription reference “14.201-7(c)”
and adding “14.201-7(c)(1)(i)” in its
place;
m b. Adding the Alternate I to the basic
clause.

The revised text reads as follows:

52.214-28 Subcontractor Certified Cost or
Pricing Data—Modifications—Sealed
Bidding.

* * * * *

Alternate I (DATE). As prescribed in
14.201-7(c)(1)(ii), substitute the
following paragraph (b) in place of
paragraph (b) of the basic clause:

(b) Unless an exception under FAR
15.403-1(b) applies, the Contractor shall
require the subcontractor to submit
certified cost or pricing data (actually or
by specific identification in writing), as
part of the subcontractor’s proposal in
accordance with FAR 15.408, Table 15—
2 (to include any information
reasonably required to explain the
subcontractor’s estimating process such
as the judgmental factors applied and
the mathematical or other methods used
in the estimate, including those used in
projecting from known data, and the
nature and amount of any contingencies
included in the price)—

(1) Before modifying any subcontract
that was awarded prior to July 1, 2018,
involving a pricing adjustment expected
to exceed $750,000; or

(2) Before awarding any subcontract
expected to exceed $2 million on or
after July 1, 2018, or modifying any
subcontract that was awarded on or after
July 1, 2018, involving a pricing
adjustment expected to exceed $2
million.

m 7. Amend section 52.215-12 by—

m a. Removing from the clause
prescription reference “15.408(d)” and
adding ““15.408(d)(1)” in its place;

m b. Revising the clause date;

m c. Removing from the clause “15.403—
4” and replacing it with “15.403—
4(a)(1)”, twice; and

m d. Adding the Alternate I to the basic
clause.

The revised text reads as follows:

52.215-12 Subcontractor Certified Cost or
Pricing Data.
* * * * *

Subcontractor Certified Cost or Pricing Data
(Date)

* * * * *

Alternate I (Date). As prescribed in
15.408(d)(2), substitute the following
paragraph (a) in place of paragraph (a) of the
basic clause:

(a) Unless an exception under FAR 15.403—
1 applies, the Contractor shall require the
subcontractor to submit certified cost or
pricing data (actually or by specific
identification in writing), in accordance with
FAR 15.408, Table 15-2 (to include any
information reasonably required to explain
the subcontractor’s estimating process such
as the judgmental factors applied and the
mathematical or other methods used in the
estimate, including those used in projecting
from known data, and the nature and amount
of any contingencies included in the price)—

(1) Before modifying any subcontract that
was awarded prior to July 1, 2018, involving
a pricing adjustment expected to exceed
$750,000; or

(2) Before awarding any subcontract
expected to exceed $2 million on or after July
1, 2018, or modifying any subcontract that
was awarded on or after July 1, 2018,
involving a pricing adjustment expected to
exceed $2 million.

m 8. Amend section 52.215-13 by—

m a. Removing from the clause
prescription reference “15.408(e)” and
adding ““15.408(e)(1)” in its place;

m b. Revising the clause date;

m c. Removing from the clause “15.403—
4” and replacing it with “15.403—
4(a)(1)”, four times; and

m d. Adding the Alternate I to the basic
clause.

The revised text reads as follows:

52.215-13 Subcontractor Certified Cost or
Pricing Data—Modifications.
* * * * *

Subcontractor Certified Cost or Pricing
Data—Modifications (Date)

* * * * *

Alternate I (DATE). As prescribed in
15.408(e)(2), substitute the following
paragraphs (a), (b), and (d) for paragraphs (a),
(b), and (d) of the basic clause:

(a) The requirements of paragraphs (b) and
(c) of this clause shall—

(1) Become operative only for any
modification to this contract involving
aggregate increases and/or decreases in costs,
plus applicable profits, expected to exceed
the threshold for submission of certified cost
or pricing data at FAR 15.403—4(a)(1); and

(2) Be limited to such modifications.

(b) Unless an exception under FAR 15.403—
1 applies, the Contractor shall require the
subcontractor to submit certified cost or
pricing data (actually or by specific
identification in writing), in accordance with
FAR 15.408, Table 15-2 (to include any
information reasonably required to explain
the subcontractor’s estimating process such
as the judgmental factors applied and the
mathematical or other methods used in the
estimate, including those used in projecting
from known data, and the nature and amount
of any contingencies included in the price)—
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(1) Before modifying any subcontract that
was awarded prior to July 1, 2018, involving
a pricing adjustment expected to exceed
$750,000; or

(2) Before modifying any subcontract that
was awarded on or after July 1, 2018,
involving a pricing adjustment expected to
exceed $2 million.

(d) The Contractor shall insert the
substance of this clause, including this
paragraph (d), in each subcontract that
exceeds $2 million.

m 9. Amend section 52.230—-1 by—
m a. Removing from the provision
prescription reference “30.201-3"" and
the word “‘provisions”, adding ““30.201—
3(a)” and ““provision” in its place
respectively;
m b. Revising the date of the provision;
and
m c. Removing from paragraph (a)
“$750,000” and adding ““$2 million” in
its place.

The revision reads as follows:

52.230-1 Cost Accounting Standards
Notices and Certification.
* * * * *

Cost Accounting Standards Notices and
Certification ([DATE])

* * * * *
m 10. Amend section 52.230-2 by—
m a. Removing from the clause
prescription reference “30.201—4(a)”
and adding ““30.201—4(a)(1)” in its
place;
m b. Revising the date of the clause; and
m c. Removing from paragraph (d)
“$750,000” and adding ““$2 million” in
its place.

The revision reads as follows:

52.230-2 Cost Accounting Standards.

* * * * *

Cost Accounting Standards ([DATE])
* * * * *

m 11. Amend section 52.230-3 by
revising the date of the clause, and
removing from paragraph (d)(2)
“$750,000” and adding “$2 million” in
its place.

The revision reads as follows:

52.230-3 Disclosure and Consistency of
Cost Accounting Practices.

* * * * *

Disclosure and Consistency of Cost
Accounting Practices ([DATE])

* * * * *

m 12. Amend section 52.230—4 by—

m a. Removing from the clause
prescription reference “30.201—4(c)”
and adding ““30.201-4(c)(1)” in its
place;

m b. Revising the date of the clause; and
m c. Removing from paragraph (d)(2)
“$750,000” and adding ““$2 million” in
its place.

The revision reads as follows:

52.230-4 Disclosure and Consistency of
Cost Accounting Practices—Foreign
Concerns.

* * * * *

Disclosure and Consistency of Cost
Accounting Practices—Foreign Concerns
([DATE])

* * * * *

m 13. Amend section 52.230-5 by—
m a. Removing from the clause
prescription reference “30.201-4(e)”
and adding ““30.201—4(e)(1)” in its
place;
m b. Revising the date of the clause; and
m c. Removing from paragraph (d)(2)
“$750,000” and adding “$2 million” in
its place.

The revision reads as follows:

52.230-5 Cost Accounting Standards—
Educational Institution.

* * * * *

Cost Accounting Standards—Educational
Institution ([DATE])

* * * * *

[FR Doc. 2019-20797 Filed 10-1-19; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 385

[Docket No. FMCSA-2019-0068]

RIN 2126-AC28

Incorporation by Reference; North
American Standard Out-of-Service

Criteria; Hazardous Materials Safety
Permits

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: FMCSA proposes to amend its
Hazardous Materials Safety Permits
regulations to incorporate by reference
the updated Commercial Vehicle Safety
Alliance (CVSA) handbook. The Out-of-
Service Criteria provide enforcement
personnel nationwide, including
FMCSA'’s State partners, with uniform
enforcement tolerances for roadside
inspections. Currently, the regulations
reference the April 1, 2018, edition of
the handbook. Through this document,
FMCSA proposes to incorporate by
reference the April 1, 2019, edition.
DATES: Comments on this document
must be received on or before November
1, 2019.

ADDRESSES: You may submit comments
identified by Docket Number FMCSA—

2019-0068 using any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE, West Building,
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building, Ground Floor, Room W12—
140, 1200 New Jersey Avenue SE,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

e Fax:202—-493-2251.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
instructions on submitting comments,
including collection of information
comments for the Office of Information
and Regulatory Affairs, OMB.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Huntley, Chief, Vehicle and
Roadside Operations Division, Federal
Motor Carrier Safety Administration,
1200 New Jersey Avenue SE,
Washington, DC 20590-0001 by
telephone at (202) 366—9209 or by email
at michael.huntley@dot.gov. If you have
questions on viewing or submitting
material to the docket, contact Docket
Services, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION: This
notice of proposed rulemaking (NPRM)
is organized as follows:

I. Public Participation and Request for
Comments
A. Submitting Comments
B. Viewing Comments and Documents
C. Privacy Act
D. Advance Notice of Proposed
Rulemaking Not Required
II. Executive Summary
III. Legal Basis for the Rulemaking
IV. Background
V. Discussion of Proposed Rulemaking
VI. International Impacts
VII. Section-by-Section Analysis
VIIIL Regulatory Analyses
A.E.O. 12866 (Regulatory Planning and
Review), E.O. 13563 (Improving
Regulation and Regulatory Review), and
DOT Regulatory Policies and Procedures
B. E.O. 13771 Reducing Regulation and
Controlling Costs
C. Regulatory Flexibility Act (Small
Entities)
D. Assistance for Small Entities
E. Unfunded Mandates Reform Act of 1995
F. Paperwork Reduction Act
G. E.O. 13132 (Federalism)
H. E.O. 12988 (Civil Justice Reform)
I. E.O. 13045 (Protection of Children)
J. E.O. 12630 (Taking of Private Property)
K. Privacy
L. E.O. 12372 (Intergovernmental Review)
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M. E.O. 13211 (Energy Supply,
Distribution, or Use)

N. E.O. 13175 (Indian Tribal Governments)

O. National Technology Transfer and
Advancement Act (Technical Standards)

P. Environment (National Environmental
Policy Act)

I. Public Participation and Request for
Comments

A. Submitting Comments

If you submit a comment, please
include the docket number for this
NPRM (Docket No. FMCSA-2019—
0068), indicate the specific section of
this document to which each comment
applies and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online or by fax, mail, or hand
delivery, but please use only one of
these means. FMCSA recommends that
you include your name and a mailing
address, an email address, or a phone
number in the body of your document
so that FMCSA can contact you if there
are questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, put the
docket number, FMCSA-2019-0068, in
the keyword box, and click “Search.”
When the new screen appears, click on
the “Comment Now!” button and type
your comment into the text box on the
following screen. Choose whether you
are submitting your comment as an
individual or on behalf of a third party
and then submit.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the facility,
please enclose a stamped, self-addressed
postcard or envelope.

FMCSA will consider all comments
and material received during the
comment period and may change this
proposed rule based on your comments.
FMCSA may issue a final rule at any
time after the close of the comment
period.

Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important

that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission that constitutes
CBI as “PROPIN” to indicate it contains
proprietary information. FMCSA will
treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this NPRM. Submissions containing
CBI should be sent to Mr. Brian Dahlin,
Chief, Regulatory Analysis Division,
Federal Motor Carrier Safety
Administration, 1200 New Jersey
Avenue SE, Washington, DC 20590. Any
comments FMCSA receives which are
not specifically designated as CBI will
be placed in the public docket for this
rulemaking.

B. Viewing Comments and Documents

To view comments, as well as any
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov. Insert the
docket number, FMCSA-2019-0068, in
the keyword box, and click “Search.”
Next, click the “Open Docket Folder”
button and choose the document to
review. If you do not have access to the
internet, you may view the docket
online by visiting the Docket
Management Facility in Room W12-140
on the ground floor of the DOT West
Building, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., e.t.,, Monday through Friday,
except Federal holidays.

C. Privacy Act

In accordance with 5 U.S.C. 553(c),
DOT solicits comments from the public
to better inform its rulemaking process.
DOT posts these comments, without
edit, including any personal information
the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL—
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

D. Advance Notice of Proposed
Rulemaking Not Required

Under 49 U.S.C. 31136(g), FMCSA is
required to publish an advance notice of
proposed rulemaking (ANPRM) if a
proposed rule is likely to lead to the
promulgation of a major rule, unless the
Agency either develops the proposed
rule through a negotiated rulemaking
process or finds good cause that an
ANPRM is impracticable, unnecessary,
or contrary to the public interest. To be
a major rule, a rule must result in or be
likely to result in: (1) “an annual effect
on the economy of $100,000,000 or
more;” (2) “a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic

regions;” or (3) “significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.” 5 U.S.C. 804(2). This
proposed rule does not meet the criteria
of a major rule because it simply
incorporates by reference updates to the
2018 CVSA handbook edition made on
April 1, 2019, which, as described
below, are largely editorial and provide
clarity and guidance to inspectors and
motor carriers transporting transuranics.
Therefore, this proposed rule is not
likely to lead to the promulgation of a
major rule and does not require an
ANPRM.

II. Executive Summary

This rulemaking proposes to update
an incorporation by reference found at
49 CFR 385.4 and referenced at 49 CFR
385.415(b). The provision at § 385.4(b)
currently references the April 1, 2018,
edition of CVSA’s handbook titled
“North American Standard Out-of-
Service Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403.” The Out-of-Service
Criteria, while not regulations, provide
enforcement personnel nationwide,
including FMCSA’s State partners, with
uniform enforcement tolerances for
roadside inspections. In this
rulemaking, FMCSA proposes to
incorporate by reference the April 1,
2019 edition of the handbook.

Thirteen (13) updates distinguish the
April 1, 2019, handbook edition from
the 2018 edition. The incorporation by
reference of the 2019 edition does not
impose new regulatory requirements.

III. Legal Basis for the Rulemaking

Congress has enacted several statutory
provisions to ensure the safe
transportation of hazardous materials in
interstate commerce. Specifically, in
provisions codified at 49 U.S.C. 5105(d),
relating to inspections of motor vehicles
carrying certain hazardous material, and
49 U.S.C. 5109, relating to motor carrier
safety permits, the Secretary of
Transportation is required to
promulgate regulations as part of a
comprehensive safety program on
hazardous materials safety permits. The
FMCSA Administrator has been
delegated authority under 49 CFR
1.87(d)(2) to carry out the rulemaking
functions vested in the Secretary of
Transportation. Consistent with that
authority, FMCSA has promulgated
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regulations to address the congressional
mandate on hazardous materials. Those
regulations on hazardous materials are
the underlying provisions to which the
material incorporated by reference
discussed in this NPRM is applicable.

IV. Background

In 1986, the U.S. Department of
Energy (DOE) and CVSA entered into a
cooperative agreement to develop a
higher level of inspection procedures,
out-of-service conditions and/or criteria,
an inspection decal, and a training and
certification program for inspectors to
conduct inspections on shipments of
transuranic waste and highway route
controlled quantities of radioactive
material. CVSA developed the North
American Standard Level VI Inspection
Program for Transuranic Waste and
Highway Route Controlled Quantities of
Radioactive Material. This inspection
program for select radiological
shipments includes inspection
procedures, enhancements to the North
American Standard Level I Inspection,
radiological surveys, CVSA Level VI
decal requirements, and the ‘“North
American Standard Out-of-Service
Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403.” As of January 1,
2005, all vehicles and carriers
transporting highway route controlled
quantities of radioactive material are
regulated by the U.S. Department of
Transportation. All highway route
controlled quantities of radioactive
material must pass the North American
Standard Level VI Inspection prior to
the shipment being allowed to travel in
the U.S. All highway route controlled
quantities of radioactive material
shipments entering the U.S. must also
pass the North American Standard Level
VI Inspection either at the shipment’s
point of origin or when the shipment
enters the U.S.

Section 385.415 of title 49, Code of
Federal Regulations, prescribes
operational requirements for motor
carriers transporting hazardous
materials for which a hazardous
materials safety permit is required.
Section 385.415(b)(1) requires that
motor carriers ensure a pre-trip
inspection is performed on each motor
vehicle to be used to transport a
highway route controlled quantity of a
Class 7 (radioactive) material, in
accordance with the requirements of
CVSA’s handbook titled “North
American Standard Out-of-Service
Criteria and Level VI Inspection

Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403.”

According to 2012-2017 data from
FMCSA’s Motor Carrier Management
Information System (MCMIS),
approximately 3.5 million Level I—
Level VI roadside inspections were
performed annually. Nearly 97 percent
of these were Level 1,* Level 11,2 and
Level III 3 inspections. During the same
period, an average of 842 Level VI
inspections were performed annually,
comprising only 0.024 percent of all
roadside inspections. On average, out-
of-service violations were cited in only
10 Level VI inspections annually (1.19
percent), whereas on average, out-of-
service violations were cited in 269,024
Level I inspections (25.3 percent),
266,122 Level II inspections (22.2
percent), and 66,489 Level III
inspections (6.2 percent) annually.
Based on these statistics, CMVs
transporting transuranics and highway
route controlled quantities of
radioactive materials are clearly among
the best maintained and safest CMVs on
the highways today, due largely to the
enhanced oversight and inspection of
these vehicles because of the sensitive
nature of the cargo being transported.

V. Discussion of Proposed Rulemaking

Section 385.4(b)(1), as amended on
July 8, 2019, references the April 1,
2018, edition of the CVSA handbook.
This rule proposes to amend
§385.4(b)(1) by replacing the reference
to the April 1, 2018, edition date with
a reference to the new edition date of
April 1, 2019.

The changes made in the 2019 edition
of the handbook are outlined below. It
is necessary to update the materials
incorporated by reference to ensure
motor carriers and enforcement officials
have convenient access to the correctly
identified inspection criteria referenced
in the rules. Amending § 385.4(b),
ensures that the publication is available
for interested parties to view at the
FMCSA’s Washington, DC office and
that the publication may be purchased

1Level Iis a 37-step inspection procedure that
involves examination of the motor carrier’s and
driver’s credentials, record of duty status, the
mechanical condition of the vehicle, and any
hazardous materials/dangerous goods that may be
present.

2Level Il is a driver and walk-around vehicle
inspection, involving the inspection of items that
can be checked without physically getting under
the vehicle.

3Level Ill is a driver-only inspection that
includes examination of the driver’s credentials and
documents.

from the CVSA’s website address, mail
address, and phone.

April 1, 2019, Changes

The 2019 edition identifies (1) driver-
related violations of the FMCSRs that
are so severe as to warrant placing the
CMYV driver out of service, (2) vehicle
equipment-related violations of the
FMCSRs that are so severe as to warrant
placing the CMV out of service, and (3)
unsafe conditions in the transportation
of hazardous materials. The purpose of
the publication is to provide inspection
criteria for Federal and State motor
carrier safety enforcement personnel to
promote uniform and consistent
inspection procedures of CMVs
operated in commerce.

Thirteen changes to the 2019 edition
of the CVSA handbook distinguish it
from the April 1, 2018 edition. The first
change amended Part I, Item 4(a) to
clarify that a driver operating a CMV
without complying with the
requirements indicated on a Skill
Performance Evaluation (SPE)
Certificate shall be declared out of
service. Currently, the Out-of-Service
Criteria state that a driver will be placed
out of service for ‘No skill performance
evaluation in possession, when
required.” The CVSA Driver-Traffic
Enforcement Committee agreed that
operating a CMV without complying
with the requirements indicated on the
SPE (e.g., the driver possesses an SPE
requiring a prosthetic limb, but is not
using the prosthetic limb while driving)
is as serious as not having the SPE in
possession when required. Part I, Item
4(a) was amended to read “No skill
performance evaluation in possession,
when required, or when operating a
commercial motor vehicle without
complying with the requirements
indicated on the skill performance
evaluation.” This clarification is not
expected to have any effect on the
number of out-of-service violations cited
during Level VI inspections.

The second change amended the Out-
of-Service Criteria Part II Policy
Statement to address a discrepancy
between language in CVSA Operational
Policy 5 and the Out-of-Service Criteria
Part II Policy Statement regarding
removing or replacing a CVSA decal.
Operational Policy 5 states that any
expired CVSA decal shall be removed
before a new CVSA decal is affixed.
However, prior to the amendment, the
Policy Statement in Part II of the Out-
of-Service Criteria stated that ““a current
CVSA decal shall be affixed and no
other CVSA decals shall be visible.” As
such, the language in the Out-of-Service
Criteria allowed an existing decal to be
covered up rather than removed, while
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the language in the Operation Policy
does not. CVSA noted that covering up
expired decals is problematic because
colors can show on the corners and new
decals layered on the vehicle can be
easily removed. It was determined that
removing old decals first is most
appropriate, and the Policy Statement in
Part II of the Out-of-Service Criteria was
amended to reflect the same guidance
that is in Operational Policy 5. This
amendment will not have any effect on
the number of out-of-service violations
cited during Level VI inspections.

The third change amended Part II,
Item 1(g)(2) to clarify that a vehicle
should be placed out of service if any
rotor (disc) has a crack in length of more
than 75 percent of the friction surface
and passes completely through a
structural support connecting the rotor
friction surfaces. The CVSA Vehicle
Committee received information from a
Society of Engineers workgroup
indicating that a collapse of the rotor is
imminent if there is a crack through the
vents, and the vehicle should be placed
out of service. Part II, Item 1(g)(2) was
amended to clarify that a vehicle should
be placed out of service if any rotor
(disc) has ““a crack in length of more
than 75 percent of the friction surface
and passes completely through the rotor
to the center vent from either side, or
completely through a solid rotor, or
completely through a structural support
connecting the rotor friction surfaces.”
A picture was added to clearly outline
the condition of the rotor. FMCSA
records indicate that no out-of-service
violations have been issued regarding
brake drums and rotors (discs) as a
result of a Level VI inspection in the
past 3 years, demonstrating that motor
carriers transporting transuranics and
highway route controlled quantities of
radioactive materials ensure that this
component is well maintained and in
safe and proper operating condition at
all times. The changes are intended to
ensure clarity in the presentation of the
out-of-service conditions and are not
expected to affect the number of out-of-
service violations cited during Level VI
inspections.

The fourth change amended the Cargo
Securement section of the Out-of-
Service Criteria (Part II, Item 2) to add
headings to subparagraphs (a)—(f),
consistent with the other sections of the
Out-of-Service Criteria. The new
headings are intended to help with the
uniformity of content, as well as to
make it easier to distinguish between
the different sections of the Out-of-
Service Criteria. This amendment is
editorial in nature and will not have any
effect on the number of out-of-service

violations cited during Level VI
inspections.

The fifth change amended the Out-of-
Service Criteria Tiedown Defect Table
by adding language to address a new
type of tiedown used in cargo
securement applications. Doleco USA
has developed a new cargo and
equipment securement tiedown
assembly comprised of synthetic chain
links of Ultra High Molecular Weight
Poly Ethylene (UHMWPE) Dyneema®
webbing with specialized hooks and
binders. The high-performance webbing
is as strong as steel chain link but
weighs up to 85 percent less. Due to the
unique nature of its synthetic links, the
manufacturer also provides product
specific hooks/fittings for securing the
tiedown ends and a specialized load
tensioner for tightening. CVSA
developed an Inspection Bulletin
outlining the characteristics and use of
the Doleco USA textile link system. The
Out-of-Service Criteria Tiedown Defect
Table was amended, consistent with the
information provided in the CVSA
Inspection Bulletin, to ensure that an
inspector can adequately determine if
the tiedown is defective once it is in
use. Because of the sensitive nature of
the cargo being transported, motor
carriers transporting transuranics and
highway route controlled quantities of
radioactive materials are especially
diligent regarding use of tiedowns that
do not have any defects, as evidenced
by the lack of any out-of-service
violations cited for defective tiedowns
during inspections conducted between
2012-2017. As such, this amendment is
not expected to have any effect on the
number of out-of-service violations cited
during Level VI inspections.

The sixth change amended Part II,
Item 4(b)(3) to clarify that any broken
bearing strap on a universal joint of a
driveline/driveshaft would constitute
the same imminent hazard as a missing,
broken, or loose retainer bolt, and a
vehicle with this condition should be
placed out of service. Part II, Item
4(b)(3) was amended to read “Any
missing, broken or loose universal joint
bearing cap bolt, bearing strap or
retainer bolt,” and a descriptive label
was added to the current picture of a
universal joint in the Out-of-Service
Criteria to help identify and clarify a
bearing strap. FMCSA records indicate
that no out-of-service violations have
been issued regarding universal joints as
a result of a Level VI inspection in the
past 3 years, demonstrating that motor
carriers transporting transuranics and
highway route controlled quantities of
radioactive materials ensure that this
component is well maintained and in
safe and proper operating condition at

all times. The changes are intended to
ensure clarity in the presentation of the
out-of-service conditions and are not
expected to affect the number of out-of-
service violations cited during Level VI
inspections.

The seventh change amended Part II
of the Out-of-Service Criteria to add a
new section regarding temporary driver
seats. The CVSA Vehicle Committee
approved the addition of a new out of
service condition for vehicles using any
temporary seating for the driver, as
opposed to a permanent seat that is
secured to the vehicle in a workmanlike
manner. Temporary seating includes,
but is not limited to, a milk crate, lawn
chair, patio chair, folding chair, plastic
step-stool, or a cooler. The Out-of-
Service Criteria were amended to
include a new item, Part II, Item 4.
DRIVER’S SEAT, a. Temporary Seating,
to read “Any vehicle that has temporary
seating for the driver.” ¢ A note was also
added to this section to provide the list
of things that may constitute temporary
seating. As noted above, CMVs
transporting transuranics and highway
route controlled quantities of
radioactive materials are among the best
maintained and safest CMVs on the
highways today, due largely to the
enhanced oversight and inspection of
these vehicles because of the sensitive
nature of the cargo being transported.
FMCSA believes that it is highly
unlikely that the CMVs transporting
these sensitive commodities will be
equipped with temporary seating for the
driver, and as such, the Agency does not
expect the addition of this item to the
Out-of-Service Criteria to affect the
number of out-of-service violations cited
during Level VI inspections.

The eighth change amended the
Exhaust Systems section of the Out-of-
Service Criteria (Part II, Item 5) to add
headings to subparagraphs (a)—(d),
consistent with the other sections of the
Out-of-Service Criteria. The new
headings are intended to help with the
uniformity of content, as well as to
make it easier to distinguish between
the different sections of the Out-of-
Service Criteria. This amendment is
editorial in nature and will not have any
effect on the number of out-of-service
violations cited during Level VI
inspections.

The ninth change amended Part II,
Item 6 to include subsection (5) in the
note that was already contained in the
Out-of-Service Criteria. The CVSA
Passenger Carrier Committee, in
consultation with manufacturers,

4 This addition results in the renumbering of all
the Critical Vehicle Inspection Items in the Out-of-
Service Criteria from Driveline/Driveshaft forward.
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determined that subsection (5) should
not pertain to buses having monocoque-
style frames. The note to Part II, Item 6
was amended to read “Items (1) and (2)
apply to all buses, including those
having unitized (monocoque)
construction. Items (3), (4) and (5) apply
only to buses having a body-on-chassis
design, such as most school buses.” As
this change applies only to buses, it will
not have any effect on the number of
out-of-service violations cited during
Level VI inspections, which are
applicable to carriers transporting
transuranics and highway route
controlled quantities of radioactive
materials.

The tenth change amended Part II,
Item 9 to add language to address non-
manufactured holes in the drag link of
the steering system. Following a
recommendation from industry
partners, the CVSA Vehicle Committee
determined that when a drag link is
sufficiently worn to cause a non-
manufactured hole, the link could
buckle and lead to the loss of steering
control. Based on the above, if a vehicle
is found to have a non-manufactured
hole in a drag link, the vehicle should
be placed out of service, and the Out-
of-Service Criteria were amended to add
a new subparagraph (3) to Part II, Item
9(h) to read “When a drag link is so
worn to cause a non-manufactured
hole.” FMCSA records indicate that no
out-of-service violations have been
issued regarding steering systems as a
result of a Level VI inspection in the
past 3 years, demonstrating that motor
carriers transporting transuranics and
highway route controlled quantities of
radioactive materials ensure that this
component is well maintained and in
safe and proper operating condition at
all times. The changes are intended to
ensure clarity in the presentation of the
out-of-service conditions and are not
expected to affect the number of out-of-
service violations cited during Level VI
inspections.

The eleventh change amended the
title of Part II, Item 15, applicable to
buses, motorcoaches, passenger vans, or
other passenger-carrying vehicles, to
clarify that the seating requirements in
subparagraph (c) of that item apply to
temporary and aisle seats only. As this
change applies only to passenger-
carrying vehicles, it will not have any
effect on the number of out-of-service
violations cited during Level VI
inspections, which are applicable to
carriers transporting transuranics and
highway route controlled quantities of
radioactive materials.

The twelfth change amended Part III,
Items (1)—(10) to make the formatting of
this section consistent with the

remainder of the Out-of-Service Criteria,
and to remove redundant language
related to hazardous and dangerous
materials inspection standards. This
amendment is editorial in nature and
will not have any effect on the number
of out-of-service violations cited during
Level VI inspections.

The thirteenth change amended the
North American Standard Out-of-
Service Criteria and Level VI Inspection
Procedures to add a note to Item 30,
Trupact II Package Tiedown Assemblies.
The CVSA Level VI Inspection Program
Committee added a note to address
empty packages that may be transported
with loaded packages during a Level VI
inspection, noting that an empty
package (TRUPACT II/HALFPACT)
shall be subject to the same tiedown
requirements as those applicable to a
loaded package when transported and
inspected during a Level VI inspection.
FMCSA records indicate that no out-of-
service violations have been issued
regarding securement of packages as a
result of a Level VI inspection in the
past 3 years, demonstrating that motor
carriers transporting transuranics and
highway route controlled quantities of
radioactive materials ensure that
packages are properly secured at all
times. The changes are intended to
ensure clarity in the presentation of the
out-of-service conditions, and are not
expected to affect the number of out-of-
service violations cited during Level VI
inspections.

VI. International Impacts

The FMCSRs, and any exceptions to
the FMCSRs, apply only within the
United States (and, in some cases,
United States territories). Motor carriers
and drivers are subject to the laws and
regulations of the countries in which
they operate, unless an international
agreement states otherwise. Drivers and
carriers should be aware of the
regulatory differences among nations.

The CVSA is an organization
representing Federal, State and
Provincial motor carrier safety
enforcement agencies in the United
States, Canada and Mexico. The Out-of-
Service Criteria provide uniform
enforcement tolerances for roadside
inspections conducted in all three
countries.

VII. Section-by-Section Analysis

Section 385.4 Matter Incorporated by
Reference

Section 385.4(b), as amended on July
8, 2019, references the April 1, 2018,
edition of the CVSA handbook. This
proposed rule would replace the
reference to the April 1, 2018, edition

date with a reference to the new edition
date of April 1, 2019.

VIII. Regulatory Analyses

A. Executive Order (E.O.) 12866
(Regulatory Planning and Review), E.O.
13563 (Improving Regulation and
Regulatory Review), and DOT
Regulatory Policies and Procedures

FMCSA has determined that this
action is not a significant regulatory
action under section 3(f) of E.O. 12866,
Regulatory Planning and Review, as
supplemented by E.O. 13563 (76 FR
3821, January 21, 2011). The Office of
Management and Budget (OMB) did not,
therefore, review this document.

FMCSA also determined that the
proposed rule does not warrant formal
analysis of costs and benefits under
DOT Policies and Procedures for
Rulemaking [DOT Order 2100.6 dated
December 20, 2018, section 11(e)(1)].
The proposed rule, if finalized, would
update an incorporation by reference
from the April 1, 2018, edition to the
April 1, 2019, edition of CVSA’s
handbook titled “North American
Standard Out-of-Service Criteria and
Level VI Inspection Procedures and Out-
of-Service Criteria for Commercial
Highway Vehicles Transporting
Transuranics and Highway Route
Controlled Quantities of Radioactive
Materials as defined in 49 CFR part
173.403.” FMCSA reviewed its MCMIS
data on roadside inspections performed
from 2012 to 2017 and determined that
the handbook updates would not have
any effect on the number of out-of-
service violations cited during Level VI
inspections. Therefore, the impact of a
final rule would be de minimis.

B. E.O. 13771 Reducing Regulation and
Controlling Regulatory Costs

E.O. 13771, “Reducing Regulation and
Controlling Regulatory Costs,”” does not
apply to this action because it is not a
significant regulatory action, as defined
in section 3(f) of E.O. 12866.

C. Regulatory Flexibility Act (Small
Entities)

The Regulatory Flexibility Act of 1980
(RFA), Public Law 96-354, 94 Stat. 864
(1980), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (5 U.S.C.
601 et seq.), requires Federal agencies to
consider the effects of the regulatory
action on small business and other
small entities and to minimize any
significant economic impact. The term
“small entities”” comprises small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
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dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.5 In
compliance with the RFA, FMCSA
evaluated the effects of the proposed
rule on small entities. The proposed
rule incorporates by reference updates
to the 2018 CVSA handbook edition
made on April 1, 2019, which, as
described above, are largely editorial
and provide clarity and guidance to
inspectors and motor carriers
transporting transuranics. DOT policy
requires an analysis of the impact of all
regulations on small entities, and
mandates that agencies strive to lessen
any adverse effects on these entities.
None of the updates from the 2018
edition imposes new requirements or
makes substantive changes to the
FMCSRs.

When an Agency issues a rulemaking
proposal, the RFA requires the Agency
to “prepare and make available an
initial regulatory flexibility analysis”
that will describe the impact of the
proposed rule on small entities (5 U.S.C
603(a)). Section 605 of the RFA allows
an agency to certify a rule, instead of
preparing an analysis, if the proposed
rule is not expected to impact a
substantial number of small entities.
The proposed rule is largely editorial
and provides guidance to inspectors and
motor carriers transporting transuranics
in interstate commerce. Accordingly, I
hereby certify that if promulgated, this
proposed rule will not have a significant
economic impact on a substantial
number of small entities. FMCSA
invites comments from anyone who
believes there will be a significant
impact on small entities from this
action.

D. Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996,
FMCSA wants to assist small entities in
understanding this rule so that they can
better evaluate its effects. If the rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions, please consult the FMCSA
point of contact, Michael Huntley, listed
in the FOR FURTHER INFORMATION
CONTACT section of this rule.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions.
The Act addresses actions that may

55 U.S.C. 601.

result in the expenditure by a State,
local, or tribal government, in the
aggregate, or by the private sector, of
$165 million (which is the value
equivalent to $100,000,000 in 1995,
adjusted for inflation to 2018 levels) or
more in any one year. This proposed
rule will not result in such an
expenditure.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), Federal
agencies must obtain approval from the
OMB for each collection of information
they conduct, sponsor, or require
through regulations. FMCSA
determined that no new information
collection requirements are associated
with this proposed rule.

G. E.O. 13132 (Federalism)

A rule has implications for
Federalism under Section 1(a) of
Executive Order 13132 if it has
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

FMCSA analyzed this proposed rule
and determined that it does not have
implications for federalism.

H. E.O. 12988 (Civil Justice Reform)

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. E.O. 13045 (Protection of Children)

E.O. 13045, Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997), requires agencies issuing
“economically significant” rules to
include an evaluation of their
environmental health and safety effects
on children, if the agency has reason to
believe that the rule may
disproportionately affect children. The
Agency determined this proposed rule
is not economically significant.
Therefore, no analysis of the impacts on
children is required. In any event, the
Agency does not anticipate that this
regulatory action could pose an
environmental or safety risk that could
affect children disproportionately.

J. E.O. 12630 (Taking of Private
Property)

FMCSA reviewed this proposed rule
in accordance with E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and has determined it will not

effect a taking of private property or
otherwise have taking implications.

K. Privacy

Section 522 of title I of division H of
the Consolidated Appropriations Act,
2005, enacted December 8, 2004 (Pub. L.
108-447, 118 Stat. 2809, 3268, 5 U.S.C.
552a note), requires the Agency to
conduct a privacy impact assessment of
a regulation that will affect the privacy
of individuals. This proposed rule does
not require the collection of personally
identifiable information or affect the
privacy of individuals.

L. E.O. 12372 (Intergovernmental
Review)

The regulations implementing E.O.
12372 regarding intergovernmental
consultation on Federal programs and
activities do not apply to this proposed
rule.

M. E.O. 13211 (Energy Supply,
Distribution, or Use)

FMCSA has analyzed this proposed
rule under E.O. 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. The Agency has
determined that it is not a “significant
energy action” under that order because
it is not a “‘significant regulatory action”
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Therefore, it does not require a
Statement of Energy Effects.

N. E.O. 13175 (Indian Tribal
Governments)

This proposed rule does not have
Tribal implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian Tribes, on the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

O. National Technology Transfer and
Advancement Act (Technical
Standards)

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through OMB, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards (e.g.,
specifications of materials, performance,
design, or operation; test methods;
sampling procedures; and related
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management systems practices) are
standards that are developed or adopted
by voluntary consensus standards
bodies. FMCSA does not intend to adopt
its own technical standard, thus there is
no need to submit a separate statement
to OMB on this matter. The standard
being incorporated in this proposed rule
is discussed in detail in sections V,
Discussion of Proposed Rulemaking,
and VII, Section by Section Analysis,
and is reasonably available at FMCSA
and through the CVSA website.

P. Environment (National
Environmental Policy Act)

FMCSA analyzed this rule consistent
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.) and
determined this action is categorically
excluded from further analysis and
documentation in an environmental
assessment or environmental impact
statement under FMCSA Order 5610.1
(69 FR 9680, March 1, 2004), Appendix
2, paragraph (6)(b). This Categorical
Exclusion (CE) covers minor revisions to
regulations. The content in this
proposed rule is covered by this CE,
there are no extraordinary
circumstances present, and the
proposed action does not have any
effect on the quality of the environment.
The CE determination is available for
inspection or copying in the
Regulations.gov website listed under
ADDRESSES.

List of Subjects in 49 CFR Part 385

Administrative practice and
procedure, Highway safety,
Incorporation by reference, Mexico,
Motor carriers, Motor vehicle safety,
Reporting and recordkeeping
requirements.

In consideration of the foregoing,
FMCSA proposes to amend 49 CFR
chapter III, part 385, as set forth below:

PART 385—SAFETY FITNESS
PROCEDURES

m 1. The authority citation for part 385
is revised to read as follows:

AuthOI‘ity: 49 U.S.C. 113, 504, 521(b),
5105(d), 5109, 5113 13901-13905, 13908,
31135, 31136, 31144, 31148, and 31502; Sec.
113(a), Pub. L. 103-311, 108 Stat. 1673, 1676;
Sec. 408, Pub. L. 104-88, 109 Stat. 803, 958;
Sec. 350 of Pub. L. 107-87, 115 Stat. 833,
864; and 49 CFR 1.87.

m 2. Revise § 385.4(b)(1) to read as
follows:

§385.4 Matter incorporated by reference.
* * * * *

(b) * % %

(1) “North American Standard Out-of-
Service Criteria and Level VI Inspection

Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403,” April 1, 2019,
incorporation by reference approved for
§385.415(b).

* * * * *

Issued under authority delegated in 49 CFR
1.87 on:

Dated: September 19, 2019.
Raymond P. Martinez,
Administrator.
[FR Doc. 201920905 Filed 10-1-19; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 190925-0045]
RIN 0648-BI84

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico;
Amendments 50A—F

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to implement
management measures described in
Amendments 50A, 50B, 50C, 50D, 50E,
and 50F to the Fishery Management
Plan for Reef Fish Resources in the Gulf
of Mexico (FMP), as prepared by the
Gulf of Mexico Fishery Management
Council (Council)(Amendments 50A—F).
This proposed rule would delegate
authority to Louisiana, Mississippi,
Alabama, Florida, and Texas (Gulf
states), to establish specific management
measures for the harvest of red snapper
in Federal waters in the Gulf of Mexico
(Gulf) by the private angling component
of the recreational sector. The purposes
of this proposed rule and Amendments
50A—F are to increase fishing
opportunities and economic benefits by
allowing each Gulf state to establish
specific management measures for the
recreational harvest of red snapper in
Federal waters by private anglers
landing in that state.

DATES: Written comments must be
received on or before November 1, 2019.

ADDRESSES: You may submit comments
on this proposed rule identified by

“NOAA-NMFS-2017-0122" by either
of the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/#!docketDetail;
D=NOAA-NMFS-2017-0122, click the
“Comment Now!” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Submit written comments to
Lauren Waters, NMFS Southeast
Regional Office, 263 13th Avenue
South, St. Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

Electronic copies of Amendments
50A-F may be obtained from the
website: https://www.fisheries.noaa.gov/
action/amendment-50a-f-state-
management-program-recreational-red-
snapper. Amendments 50A-F includes
an environmental impact statement,
fishery impact statement, regulatory
impact review, and a Regulatory
Flexibility Act (RFA) analysis.

FOR FURTHER INFORMATION CONTACT:
Lauren Waters, NMFS Southeast
Regional Office, telephone: 727-824—
5305; email: lauren.waters@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS and
the Council manage the Gulf reef fish
fishery, which includes red snapper,
under the FMP. The Council prepared
the FMP and NMFS implements the
FMP through regulations at 50 CFR part
622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

Background

The red snapper stock annual catch
limit (ACL) is divided into commercial
(51 percent) and recreational (49
percent) sector allocations. In 2015,
though Amendment 40 to the FMP, the
recreational sector was separated into a
private angling component and a
Federal charter vessel and headboat (for-
hire) component until 2022 (80 FR
22422, April 22, 2015). Within the
recreational sector, the recreational ACL
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is allocated 57.7 percent to the private
angling component and 42.3 percent to
the for-hire component. Recreational
harvest of red snapper in Gulf Federal
waters is managed through a two-fish
bag limit, a 16-inch (40.6 cm), total
length (TL), minimum size limit, and
fishing seasons for each component that
begin on June 1 and close when the
annual catch target (ACT) of the
respective recreational component is
projected to be reached. However, for
the 2018 and 2019 fishing years, NMFS
issued exempted fishing permits to each
of the five Gulf states to allow each state
to set the fishing season for private
anglers landing in that state. The fishing
season for the for-hire component
continues to be set by NMFS. The Gulf
red snapper stock is not undergoing
overfishing, and is not overfished but
continues to be managed under a
rebuilding plan that ends in 2032.

From 1996 through 2014, the
recreational fishing season for red
snapper in Gulf Federal waters became
progressively shorter, and increased
catch rates and inconsistent (longer)
Gulf state water recreational fishing
seasons contributed to recreational
harvest overages. Recreational
fishermen throughout the Gulf have
requested more flexibility from the
Council and NMFS in recreational red
snapper management to provide greater
socio-economic benefits to their local
areas.

In 2017, the Council began developing
Amendments 50A—50F to establish state
management programs for the harvest of
red snapper in the Gulf by the
recreational sector. State management
refers to allowing a state to set some
regulations applicable to anglers landing
red snapper in that state (e.g.,
recreational bag limits and season
length), or in some circumstances
applicable to anglers fishing for red
snapper in Federal waters off that state
(e.g., closed areas). Amendment 50A
includes actions affecting all Gulf states
and the overall Federal management of
recreational red snapper, regardless of
whether all Gulf states participate in a
state management program.
Amendments 50B-F are individual
amendments for each Gulf state
(Louisiana, Mississippi, Alabama,
Florida, and Texas, respectively) and
contain the Council’s selection of
preferred alternatives for each
individual state management plan.

Management measures under a state’s
management program would have to
achieve the same conservation goals as
the current Federal management
measures (e.g., constrain harvest to the
state’s allocated portion of the
recreational ACL). Although under state

management for measures controlling
certain harvest activities, red snapper
would remain a federally managed
species. The Council’s Scientific and
Statistical Committee would continue to
recommend the acceptable biola ogical
catch for red snapper, while the Council
would determine the total recreational
sector, component, and state ACLs.

Management Measures Contained in
This Proposed Rule

This proposed rule would delegate
authority to each of the Gulf states to
establish specific management measures
applicable to private anglers in Gulf
Federal waters who are landing red
snapper in that state. This rule would
also allow Texas, Alabama, and Florida
to request that NMFS close areas of
Federal waters to the harvest and
possession of red snapper by private
anglers, consistent with the analysis
provided in Amendment 50A.

Recreational Components Included in
State Management Programs

Currently, the Council and NMFS
establish all management measures for
both the Federal private angling and for-
hire components in Gulf Federal waters.
This proposed rule would delegate to
each state the authority to establish
specific management measures
applicable to the private angling
component only. The Council and
NMFS would continue to specify all
management measures applicable to the
Federal for-hire component. The
provision ending sector separation after
the 2022 fishing year would be
removed, and separate ACLs would
continue to be set for each recreational
component indefinitely.

NMFS notes that while Amendments
50A-F and this proposed rule apply to
the recreational red snapper private
angling component, a vessel with only
state-issued for-hire permits, that fishes
under a state’s private angling
component ACL, may not fish in
Federal waters.

Delegation

Currently, each Gulf state decides
when to open and close their respective
state waters to fishing for reef fish.
These state water recreational reef fish
seasons may not be consistent with the
fishing seasons in Federal waters. In
state waters, the states establish other
management measures, such as
recreational bag limits and size limits,
while the Council has the responsibility
for reef fish management measures
applicable in Federal waters. This
proposed rule would delegate some
management authority to a Gulf state to
regulate recreational harvest of red

snapper in Federal waters by private
anglers landing in that state. Each state
would be required to establish the
private angling season structure for
harvest of its assigned portion of the
ACL, monitor landings, and prohibit
further landings of red snapper when
the state-specific component ACL is
reached or projected to be reached. Each
state would also be required to specify
a bag limit and a minimum size limit
within the range of 14 to 18 inches (35.6
cm to 45.7 cm), TL. In combination,
these measures must be expected to
maintain harvest levels within the
state’s ACL. A state could also establish
a maximum size limit.

Unless an area of Federal waters is
closed to the harvest and possession of
red snapper, NMFS expects that
enforcement would primarily be
conducted in state waters and dockside.
However, under the delegation, private
anglers would be required to comply
with the fishing license or permit
requirements of the state in which they
intend to land the fish and may possess
red snapper in Federal waters only if in
compliance with that state’s season, bag
limit, and minimum size limit.

If NMFS determines that a state’s red
snapper private angling-component
regulations are inconsistent with the
FMP and the state fails to correct the
inconsistency after notice and an
opportunity to do so, or a state does not
specify the required management
measures, then NMFS would suspend
that state’s delegation and publish a
notice in the Federal Register stating
that the default management measures
for the red snapper private angling
component apply in Federal waters off
that state. The default management
measures are the current season (June 1
until the projected closure date), bag
limit (2 fish per person per day), and
minimum size limit (16 inches (40.6
cm), TL). The areas of Federal waters off
Florida and off Texas are currently
defined in 50 CFR 622.2. This proposed
rule would add definitions of “off
Alabama,” “off Mississippi,” and “off
Louisiana,” so that each Gulf state
would have a defined Federal water
boundary off that state.

Allocation

Currently, the red snapper private
angling component ACL is managed as
a single unit for all of the Gulf states.
This proposed rule would apportion the
private angling component ACL to each
state. The allocation would be based on
the allocations requested by each state
in its EFP application, which totaled
96.22 percent of the overall component
ACL. The remaining 3.78 percent would
be apportioned between Florida and
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Alabama, proportionally, based on their
EFP allocation request. Therefore, this
proposed rule would establish the
apportionment of the private angling
ACL to each Gulf state as follows:
Alabama 26.298 percent (1,122,662 lb
(509,231 kg)), round weight, Florida
44.822 percent (1,913,451 1b (867,927
kg)), round weight, Louisiana 19.120
percent (816,233 1b (370,237 kg)), round
weight, Mississippi 3.550 percent
(151,550 1b (68,742 kg)), round weight,
and Texas 6.210 percent (265,105 lb
(120,250 kg)), round weight.

If NMFS suspends one or more state’s
delegation, NMFS would project the
private angling season in Federal waters
off the applicable states based on the
remaining aggregate portion of the ACL
reduced by the established 20 percent
buffer that is used to determine the
Federal annual catch target. Anglers
who fish in Federal waters off a state
without an active delegation of
authority would fish under the default
Federal regulations (season, size limit,
and bag limit) as described previously.

Post-Season ACL Adjustments

The proposed rule would establish
post-season accountability measures
(AM). An overage adjustment, or
payback provision, is an AM that
reduces the following year’s ACL by
some specified amount, usually the
amount the ACL was exceeded. The
current recreational red snapper post-
season AM applies when the stock is
classified as overfished and an overage
of the total recreational sector’s ACL
occurs. This AM requires NMFS to
reduce the recreational sector ACL and
ACT, and applicable component ACL
and ACT, in the year following an
overage of the total recreational ACL by
the full amount of the overage, unless
the best scientific information available
determines that a greater, lesser, or no
overage adjustment is necessary. This
proposed rule would establish post-
season ACL overage adjustments for
states with an active delegation,
regardless of stock status. If the landings
of a state exceed that state’s ACL, then
in the following fishing year that state’s
ACL would be reduced by the amount
of the ACL overage in the prior fishing
year, unless the best scientific
information available determines that a
greater, lesser, or no overage adjustment
is necessary. The total recreational ACL
and the total private angling component
ACL would also be reduced.

In Amendments 50B-F, the Council
expressed its intent to allow for
carryover of a state’s unused portion of
its ACL to the following fishing year if
permitted under a separate amendment
to the FMP that the Council was

developing to add a carryover provision
to the Acceptable Biological Catch
Control Rule. In June 2019, the Council
postponed work on that amendment.
Therefore, NMFS is not proposing to
implement this provision at this time.

Area Closures

This proposed rule would allow a
Gulf state, consistent with the terms of
an active delegation, to request that
NMEFS close all, or an area of, Federal
waters to the harvest and possession of
red snapper by private anglers. The state
would request the closure by letter to
NMFS, providing dates and geographic
coordinates for the closure. If the
request is within the scope of the
analysis in Amendment 50A, NMFS
would publish a notice in the Federal
Register implementing the closure in
Federal waters off that state for the
fishing year.

Based on the analysis in Amendment
50A, Texas would be able to request a
closure of all Federal waters off the state
to allow a year-round fishing season in
state waters and a limited season in
Federal waters. Florida would be able to
request a closure of Federal waters off
the state seaward of the 20-fathom (36.6-
m) depth contour, or seaward of the 35-
fathom (64.0-m) depth contour, for the
duration of Florida’s open private
angling component season. Alabama
would be able to request a closure of
Federal waters off their state seaward of
the 20-fathom (36.6-m) depth contour,
or seaward of the 35-fathom (64.0-m)
depth contour, for the duration of
Alabama’s open private angling
component season. Florida and
Alabama want the ability to close
deeper waters to potentially extend their
seasons by decreasing the average size
of fish landed. These areas were chosen
because an approximation for the 20-
fathom depth contour is currently
defined in 50 CFR 622.34(d) for the
seasonal shallow-water grouper closure,
and an approximation of the 35-fathom
depth contour is partially defined in 50
CFR 622.35(b) for the seasonal eastern
Gulf longline closure. The coordinates
for any closure off Texas, Florida, or
Alabama are provided in Appendix H of
Amendment 50A and would be
included in the Federal Register notice
implementing the closure. Neither
Louisiana nor Mississippi provided any
potential closures to analyze in
Amendment 50A and these states would
not be able to request Federal waters
closures through this process without
further action by the Council.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS

Assistant Administrator has determined
that this proposed rule is consistent
with the FMP, the Magnuson-Stevens
Act, and other applicable laws, subject
to further consideration after public
comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Magnuson-Stevens Act provides
the statutory basis for this proposed
rule. No duplicative, overlapping, or
conflicting Federal rules have been
identified. A description of this
proposed rule and its purpose and need
are contained in the SUMMARY section of
the preamble.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification is as follows.

The rule concerns state management
of recreational fishing for red snapper
from private/leased vessels in the Gulf
exclusive economic zone (EEZ). The
only entities that would be directly
affected by the rule are the Gulf states:
Alabama, Florida, Louisiana,
Mississippi, and Texas. States are not
small entities. Anglers (recreational
fishers) who fish for red snapper in the
Gulf EEZ would be indirectly affected;
however, anglers are not considered
small entities as that term is defined in
5 U.S.C. 601(6) and the RFA does not
consider indirect impacts. For-hire
fishing businesses with vessels that are
permitted to take anglers into the Gulf
EEZ to fish for red snapper would not
be affected. Hence, this rule would not
have a significant economic impact on
a substantial number of small entities
and an initial regulatory flexibility
analysis is not required and none has
been prepared.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Gulf, Recreational,
Red snapper.

Dated: September 25, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:
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Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.1, paragraph (d), Table 1,
add footnote 9 to the entry for “FMP for

the Reef Fish Resources of the Gulf of
Mexico”, to read as follows:

§622.1 Purpose and scope.
* * * * *
(d) E

TABLE 1—FMPS IMPLEMENTED UNDER PART 622

Responsible
" fishery !
FMP title management Geographical area
council(s)
FMP for the Reef Fish Resources of the Gulf of MEXICO ........ccceeveiiiiiiiei i GMFMC ......cccceueee. Gulf.13479

9 Certain provisions for the management of the private angling component of recreational red snapper in the Gulf EEZ have been delegated to

the Gulf states, as specified in §622.23.

m 3.In §622.2, remove the combined
definition of “Off Louisiana,
Mississippi, and Alabama” and in
alphabetical order, add specific
definitions for “Off Alabama”, “Off
Louisiana” and “Off Mississippi” and to
read as follows:

§622.2 Definitions and acronyms.
* * * * *

Off Alabama means the waters in the
Gulf west of a rhumb line at 87°31.1" W
long., which is a line directly south
from the Alabama/Florida boundary, to
arhumb line at 88°23.1" W long., which
is a line directly south from the
Mississippi/Alabama boundary.

* * * * *

Off Louisiana means the waters in the
Gulf west of a rthumb line at 89°10.0° W
long., which is a line extending directly
south from South Pass Light, to a thumb
line beginning at 29°32.1" N lat.,
93°47.7" W long. and extending to
26°11.4" N lat., 92°53.0° W long., which
line is an extension of the boundary
between Louisiana and Texas.

Off Mississippi means the waters in
the Gulf west of a thumb line at 88°23.1"
W long., which is a line directly south
from the Mississippi/Alabama
boundary, to a thumb line at 89°10.0’ W
long., which is a line extending directly
south from South Pass Light.

* * * * *

m 4.In §622.3, add paragraph (f) to read
as follows:

§622.3 Relation to other laws and
regulations.
* * * * *

(f) State management of the Gulf red
snapper recreational sector private
angling component. Alabama, Florida,
Louisiana, Mississippi, and Texas are
delegated the authority to specify
certain management measures related to
the harvest and possession of red
snapper by the private angling
component in the Gulf EEZ. See

§622.23 for the Gulf recreational red
snapper management measures that
have been delegated.

m 5. Section 622.23 is added to read as
follows:

§622.23 State management of the red
snapper recreational sector private angling
component in the Gulf EEZ.

(a) Delegation. Alabama, Florida,
Louisiana, Mississippi, and Texas (Gulf
states) are delegated the authority to
manage certain aspects of recreational
red snapper harvest by the private
angling component in the Gulf EEZ (i.e.,
delegation). All other management
measures for recreational red snapper in
the Gulf EEZ not specified in this
section continue to apply during state
management.

(1) Delegation of authority. As
described in the FMP for the Reef Fish
Resources of the Gulf of Mexico, each
Gulf state must specify the red snapper
private angling component fishing
season start and end dates to maintain
harvest levels within the state’s ACL, as
stated in paragraph (a)(1)(ii) of this
section. Each state must also specify a
recreational bag limit and a minimum
size limit within the range of 14 to 18

inches (35.6 cm to 45.7 cm), total length.

Each state may specify a maximum size
limit. If NMFS determines that a state’s
red snapper private angling component
regulations are inconsistent with the
FMP and the state fails to correct the
inconsistency after notice and an
opportunity to do so, or a state does not
specify the required management
measures set forth above, i.e., fishing
season start and end dates, a
recreational bag limit, and a minimum
size limit, then NMFS will publish a
notice in the Federal Register stating
that the default management measures
for the red snapper private angling
component, as described in paragraph
(a)(2) of this section, apply in the EEZ
off that state.

(i) State management areas. For
purposes of the delegation of the
authority to establish certain
management measures for the red
snapper private angling component, five
areas in the Gulf EEZ have been
established; one off each of the five Gulf
states: Alabama, Florida, Louisiana,
Mississippi, and Texas. The boundaries
off each state are described in §622.2.

(ii) State private angling component
ACLs. All ACLs specified below are in
round weight.

(A) Alabama regional management
area—1,122,662 lb (509,231 kg).

(B) Florida regional management
area—1,913,451 1b (867,927 kg).

(C) Louisiana regional management
area—=816,233 1b (370,237 kg).

(D) Mississippi regional management
area—151,550 1b (68,742 kg).

(E) Texas regional management
area—265,105 1b (120,250 kg).

(2) Default management measures. If
a state’s delegation is suspended, the
Federal management measures for the
private angling season, recreational bag
limit, and minimum size limit as
described in §§ 622.34(b)(seasonal
closure), 622.37(a)(1)(size limit),
622.38(b)(3)(bag limit), and
622.41(q)(2)(i)(season length) apply in
the EEZ off that state. All other
management measures not specified in
this section remain in effect.

(b) Post-season ACL adjustments for
states with an active delegation. If a
state’s red snapper private angling
component landings exceed the
applicable state’s component ACL
specified in paragraph (a)(1)(ii) of this
section, the AA will file a notification
with the Office of the Federal Register,
at or near the beginning of the following
fishing year, reducing that state’s private
angling ACL by the amount of the ACL
overage in the prior fishing year, unless
the best scientific information available
determines that a greater, lesser, or no
overage adjustment is necessary.
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(c) Area closures. As described in the
FMP, for the red snapper private angling
component, a state with an active
delegation may request that NMFS
establish an area closure in the EEZ off
that state that prohibits the private
angling component from harvesting or
possessing red snapper. If NMFS
determines that the request is within the
scope of the analysis in the FMP, NMFS
will publish a notice in the Federal
Register to implement the requested
closure for the fishing year.

m 6. In § 622.34, revise paragraph (b) to
read as follows:

§622.34 Seasonal and area closures
designed to protect Gulf reef fish.
* * * * *

(b) Seasonal closure of the
recreational sector for red snapper. The
recreational sector for red snapper in or
from the Gulf EEZ is closed from
January 1 through May 31, each year.
During the closure, the bag and
possession limit for red snapper in or
from the Gulf EEZ is zero. See
§622.23(a)(1) regarding the fishing
season for states with an active
delegation of state management of the
red snapper private angling component.
A person subject to the private angling
component bag limit under an active
delegation of state management must be
in compliance with the fishing license
(permit) requirements of the state in
which they intend to land the fish and
may not possess red snapper in the Gulf

EEZ when that state season is closed.
* * * * *

m 7.In §622.37, revise paragraph (a)(1)
to read as follows:

§622.37 Size limits.

* * * * *

(a) * x %

(1) Red snapper—16 inches (40.6 cm),
TL, for a fish taken by a person subject
to the bag limit specified in § 622.38
(b)(3) and 13 inches (33.0 cm), TL, for
a fish taken by a person not subject to
the bag limit. See § 622.23(a)(1)
regarding the minimum size limit for
states with an active delegation of state
management of the red snapper private
angling component. A person subject to
the private angling component bag limit
under an active delegation of state
management must be in compliance
with the fishing license (permit)
requirements of the state in which they
intend to land the fish and may not
possess red snapper in the Gulf EEZ that
are smaller than may be possessed in
that state. Additionally, fish taken by
persons subject to the private angling
component bag limit under state

management may not be less than 14
inches (35.6 cm), TL, in the Gulf EEZ.

* * * * *

m 8.In § 622.38, revise paragraph (b)(3)
to read as follows:

§622.38 Bag and possession limits.
* * * * *

(b) * % %

(3) Red snapper—2. However, no red
snapper may be retained by the captain
or crew of a vessel operating as a charter
vessel or headboat. The bag limit for
such captain and crew is zero. See
§622.23(a)(1) regarding the bag limit
applicability for states with an active
delegation of state management of the
red snapper private angling component.
A person subject to the private angling
component bag limit under an active
delegation of state management must be
in compliance with the fishing license
(permit) requirements of the state in
which they intend to land the fish and
may not possess more red snapper in
the Gulf EEZ than may be possessed in
that state.

* * * * *

m 9. In §622.39, revise paragraphs
(a)(2)(1)(B) and (C) to read as follows:

§622.39 Quotas.

* * * * *

(a] * % %

(2) * % %

(i) * *x %

(B) Federal charter vessel/headboat
component quota. The Federal charter
vessel/headboat component quota
applies to vessels that have been issued
a valid Federal charter vessel/headboat
permit for Gulf reef fish any time during
the fishing year. A person aboard a
vessel that has been issued a charter
vessel/headboat permit for Gulf reef fish
any time during the fishing year may
not harvest or possess red snapper in or
from the Gulf EEZ when the Federal
charter vessel/headboat component is
closed. The Federal charter vessel/
headboat component quota is 3.130
million 1b (1.420 million kg), round
weight.

(C) Private angling component quota.
The private angling component quota
applies to vessels that fish under the bag
limit and have not been issued a Federal
charter vessel/headboat permit for Gulf
reef fish any time during the fishing
year. The private angling component
quota is 4.269 million lb (1.936 million
kg), round weight.

* * * *

m 10.In §622.41, add a sentence to the
end of paragraph (q)(2)(i) and revise
paragraph (q)(2)(iii) to read as follows:

§622.41 Annual catch limits (ACLs),
annual catch targets (ACTs), and
accountability measures (AMs).

* * * * *

(q) * x %

(2) * *x %

(i) * * * See §622.23(a)(1) regarding
the fishing season for the private angling
component for states with an active

delegation.
* * * * *

(111) * % %

(A) [Reserved]

(B) Federal charter vessel/headboat
component ACT. The Federal charter
vessel/headboat component ACT
applies to vessels that have been issued
a valid Federal charter vessel/headboat
permit for Gulf reef fish any time during
the fishing year. A person aboard a
vessel that has been issued a charter
vessel/headboat permit for Gulf reef fish
any time during the fishing year may
not harvest or possess red snapper in or
from the Gulf EEZ when the Federal
charter vessel/headboat component is
closed. For the 2019 fishing year, the
component ACT is 2.848 million 1b
(1.292 million kg), round weight. For
the 2020 and subsequent fishing years,
the component ACT is 2.504 million lb
(1.136 million 1b), round weight.

(C) Private angling component ACT.
The private angling component ACT
applies to vessels that fish under the bag
limit and have not been issued a Federal
charter vessel/headboat permit for Gulf
reef fish any time during the fishing
year. The component ACT is 3.415
million Ib (1.549 million kg), round
weight.

[FR Doc. 2019-21259 Filed 10-1-19; 8:45 am]
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SUMMARY: NMF'S proposes regulations to
implement Amendment 119 to the
Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(BSAI FMP) and Amendment 107 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (GOA
FMP). This proposed rule would require
that the operator of a federally permitted
catcher vessel using hook-and-line, pot,
or jig gear in the Bering Sea and
Aleutian Islands and Gulf of Alaska
retain and land all rockfish (Sebastes
and Sebastolobus species) caught while
fishing for groundfish or Pacific halibut.
This action is necessary to improve
identification of rockfish species catch
by vessels using electronic monitoring,
provide more precise estimates of
rockfish catch, reduce waste and
incentives to discard rockfish, reduce
overall enforcement burden, and
promote more consistent management
between State and Federal fisheries.
This proposed rule is intended to
promote the goals and objectives of the
Magnuson-Stevens Fishery
Conservation and Management Act, the
BSAI FMP, the GOA FMP, and other
applicable laws.

DATES: Submit comments on or before
November 1, 2019.

ADDRESSES: Submit your comments,
identified by FDMS Docket Number
NOAA-NMFS-2019-0068, by either of
the following methods:

e Federal e-Rulemaking Portal: Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2019-
0068, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS. Mail
comments to P.O. Box 21668, Juneau,
AK 99802-1668.

Instructions: NMFS may not consider
comments if they are sent by any other
method, to any other address or
individual, or received after the
comment period ends. All comments
received are a part of the public record
and NMFS will post the comments for
public viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous).

Electronic copies of Amendment 119
to the BSAI FMP, Amendment 107 to

the GOA FMP (collectively
Amendments 119/107), the Regulatory
Impact Review (RIR; referred to as the
Analysis), and the National
Environmental Policy Act Categorical
Exclusion evaluation document
prepared for this action may be obtained
from www.regulations.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule may
be submitted by mail to NMFS at the
above address; and by email to OIRA_
Submission@omb.eop.gov or by fax to
(202)-395-5806.

FOR FURTHER INFORMATION CONTACT: ]osh
Keaton (907) 586-7228.

SUPPLEMENTARY INFORMATION:
Authority for Action

NMFS manages the groundfish
fisheries in the exclusive economic zone
of the Bering Sea and Aleutian Islands
(BSAI) and Gulf of Alaska (GOA) under
the BSAI FMP and GOA FMP. The
North Pacific Fishery Management
Council (Council) prepared the BSAI
FMP and GOA FMP under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C. 1801
et seq. Regulations governing U.S.
fisheries and implementing the BSAI
FMP and GOA FMP appear at 50 CFR
parts 600 and 679.

This proposed rule would implement
Amendments 119/107. The Council
submitted Amendments 119/107 for
review by the Secretary of Commerce
(Secretary), and a Notice of Availability
(NOA) of Amendments 119/107 was
published in the Federal Register on
August 22, 2019 (84 FR 43783), with
comments invited through October 21,
2019. Comments submitted on this
proposed rule by the end of the
comment period (see DATES) will be
considered by NMFS and addressed in
the response to comments in the final
rule. Comments submitted on this
proposed rule may address
Amendments 119/107 or this proposed
rule. However, all comments addressing
Amendments 119/107 must be received
by October 21, 2019, to be considered in
the approval/disapproval decision on
Amendments 119/107. Commenters do
not need to submit the same comments
on both the NOA and this proposed
rule. All relevant written comments
received by October 21, 2019, whether
specifically directed to the FMP
amendments, this proposed rule, or
both, will be considered by NMFS in the
approval/disapproval decision for
Amendments 119/107 and addressed in

the response to comments in the final
rule.

Background

In April 2019, the Council adopted
Amendments 119/107. If approved by
the Secretary, Amendments 119/107
would require that catcher vessels (CVs)
using hook-and-line, pot, or jig gear in
groundfish and halibut fisheries of the
Federal exclusive economic zone (EEZ)
retain and land all rockfish. This
proposed rule would also establish a
means to limit the amount of rockfish
that can enter commerce through barter,
sale, or trade through the
implementation of a maximum
commerce allowance. Additionally, this
proposed rule would require full
retention of rockfish by CVs using hook-
and-line, pot, or jig gear even if the
rockfish species is prohibited for
directed fishing or on prohibited species
status (as defined in §679.20(d)(2)).
When on prohibited species status,
these retained rockfish would be
prohibited from entering commerce,
except as fish meal.

In this proposed rule “rockfish” is
defined as any species of the genera
Sebastes or Sebastolobus except
Sebastes ciliates (dark rockfish) in the
BSAI and GOA and Sebastes melanops
(black rockfish) and Sebastes mystinus
(blue rockfish) in the GOA (see §679.2).
This preamble also uses the term
“prohibited species status” to mean
status conferred by a NMFS
management action issued under
§679.20(d)(2) that prohibits retention of
a species.

The following sections of this
preamble provide a brief description of
(1) rockfish management for CVs using
hook-and-line, pot, or jig gear; (2) the
need for the action; (3) the elements of
this proposed rule; and (4) the
regulatory changes made by this
proposed rule.

Description of Rockfish Management
and Fisheries for CVs Using Hook-and-
Line, Pot, or Jig Gear

Rockfish Management

Rockfish are commercially important
groundfish comprising 29 commonly
caught species. Most of these species
inhabit rocky areas in shallow to
moderately deep waters that overlap
with groundfish and halibut fisheries.
Many rockfish species are sought for
their commercial value. Except for
thornyhead rockfish (Sebastolobus
spp.), rockfish have a closed swim
bladder, which regulates buoyancy.
Quick changes in pressure that occur
when rockfish are caught and brought to
the surface damage internal organs,
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therefore rockfish are susceptible to
high mortality when brought to the
surface from depth. Virtually no
rockfish survive once caught without
using special handling procedures to
return the rockfish to depth as soon as
possible.

Many rockfish species are commonly
caught as incidental catch by vessels
directed fishing for other species using
hook-and-line, pot, or jig gear. NMFS
prohibits directed fishing for most
rockfish species at the beginning of the
year because the amount of the total
allowable catch (TAC) for rockfish
species or species groups do not support
directed fishing. If a TAC is reached,
NMEFS prohibits retention of the species.

Since directed fishing by CVs using
hook-and-line, pot, or jig gear is already
prohibited for nearly all species of
rockfish, NMFS limits retention as the
primary tool to regulate rockfish catch.
These retention limits are referred to as
the maximum retainable amount (MRA).
The MRA is the proportion or
percentage of retained catch of a species
prohibited for directed fishing
(incidental catch species) to the retained
catch of a species open for directed
fishing (basis species). When NMFS
prohibits directed fishing for a
groundfish species, retention of the
catch of that species is allowed up to an
MRA based on percentages set forth in
Table 10 and Table 11 to 50 CFR part
679. Section 679.20(d)(iii)(B) requires
vessel operators to discard at sea any
rockfish that exceeds the MRA. For the
individual fishing quota (IFQ) halibut
and IFQ sablefish fisheries, when IFQQ
halibut or IFQ sablefish is on board,
discarding rockfish is prohibited unless
rockfish are required to be discarded
(§679.7(f)(8)). Rockfish must be
discarded for two reasons: (1) When
rockfish catch is in excess of an MRA;
and (2) when a rockfish species is
prohibited from being retained (in a
prohibited species status) because the
TAC for that species has been reached.

The MRA percentages were
established to discourage vessel
operators from targeting rockfish and
other species while fishing for halibut or
groundfish species open to directed
fishing. However, in some fishing areas
the natural incidental catch rate of
rockfish may be much higher than the
specified MRA, forcing vessel operators
to discard rockfish that they cannot
avoid catching. MRA calculations can
be challenging for a vessel operator to
compute correctly, since rates for
different rockfish species vary
depending on the target fishery and the
management area in which a vessel is
fishing. The inconsistency of MRA
regulations between Federal and State of

Alaska (State) fisheries, between
different rockfish species, and different
management areas makes it difficult for
a vessel operator to ensure their
compliance with retention and discard
requirements.

Since almost no rockfish survive
being caught and brought to the surface,
for CVs using hook-and-line, pot, or jig
gear, at-sea discards are estimated and
then deducted from that species TAC.
Because some species are infrequently
caught, accurate estimation of catch for
those species is difficult. This results in
high variance in the estimates of at-sea
discards on smaller CVs. High variance
most commonly occurs on smaller CVs
that deploy hook-and-line, pot, or jig
gear. This high variance can result in
less accurate estimates of total catch of
rockfish species, and can result in more
restrictive management measures.

Overall, this action would not affect
the status of a rockfish stock in the BSAI
or GOA. The acceptable biological catch
and TAC for rockfish species would
continue to be established through the
annual harvest specifications process.
The processes by which NMFS manages
the catch of a rockfish species to stay
within its TAC would not change under
the alternatives considered for this
action.

Fisheries for CVs Using Hook-and-Line,
Pot, or Jig Gear

Hook-and-line gear, pot gear, and jig
gear are commonly used in groundfish
fisheries in the BSAI and GOA. Hook-
and-line gear is a stationary, buoyed,
and anchored line with hooks attached.
Pot gear is a portable structure designed
to capture and retain fish alive in the
water. Jig gear is a single, non-buoyed,
non-anchored line with hooks attached.
CVs that operate in the BSAI and GOA
use hook-and-line, pot, and jig gear to
prosecute primarily Pacific cod, Pacific
halibut, and sablefish. There is also
some directed fishing for rockfish using
hook-and-line and jig gear. Many other
species are caught with hook-and-line,
pot, or jig gear; however, most of these
species are incidental to the four main
target species.

CVs using hook-and-line, pot, or jig
gear fish throughout the year. As
discussed in Section 2.7.1.1 of the
Analysis, approximately 200 CVs use
hook-and-line, pot, or jig gear in the
BSALI, and approximately 950 CVs use
hook-and-line, pot, or jig gear in the
GOA. Some CVs participate in all three
main target fisheries, and some operate
in both the BSAI and GOA.

Pacific cod fisheries using hook-and-
line, pot, or jig gear mostly occur in
January through March and September
through December. Rockfish incidental

catch in these fisheries is generally low,
at less than one percent of total
groundfish catch, in the BSAI and
approximately one percent of total
groundfish catch in the GOA (see
Section 2.7.1.3 of the Analysis).

IFQ Pacific halibut and sablefish
fisheries occur from March through
November. Rockfish incidental catch in
the Pacific halibut fishery in the BSAI
is approximately three percent of the
total groundfish and halibut catch.
Rockfish incidental catch in the Pacific
halibut fishery of the GOA is
approximately five percent of total
groundfish and halibut catch. The IFQ
sablefish fishery in the BSAI and GOA
has a rockfish incidental catch rate of
approximately 10 percent. These are
average rates across the entire fleet and
a broad geographic area. Depending on
where a vessel operator is fishing, the
rate can be higher or lower.

Need for This Action

The Council recommended, and
NMFS proposes, requiring full retention
of all rockfish caught by CVs using
hook-and-line, pot, or jig gear targeting
groundfish and halibut in the GOA and
BSAI for a number of reasons. These
reasons include (1) improving the
identification of rockfish species catch
by vessels using electronic monitoring
(EM); (2) providing more precise
estimates of rockfish catch; (3) reducing
waste and incentives to discard
rockfish; (4) reducing overall
enforcement burden; and (5) promoting
more consistent management between
State and Federal fisheries.

Improve Identification of Rockfish
Species Catch by Vessels Using EM

In 2018, NMFS developed regulations
to allow small fixed gear CVs in partial
observer coverage to opt into EM
coverage for the calendar year rather
than carrying an observer. The data
collected from EM systems deployed on
CVs is used to obtain catch and discard
information from these CVs. NMFS
approved 168 CVs for EM coverage for
2019.

EM studies focused on the accuracy of
species identification have shown that
in most cases it is possible to identify
fish to the species or species group
required for management. However,
some rockfish species are difficult to
identify and continue to be challenging
for EM to identify. These rockfish
species include shortraker rockfish
(Sebastes borealis), rougheye rockfish
(Sebastes aleutianus), blackspotted
rockfish (Sebastes melanostictus), and
various other rockfish species that are
less commonly caught. This proposed
rule could improve the identification of
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rockfish species by requiring all catch to
be retained and landed where it could
be verified, thereby reducing potential
errors in catch composition.

Provide More Precise Estimates of
Rockfish Catch

Under § 679.5(e), all groundfish and
halibut that is landed (i.e., caught,
retained and delivered) in the EEZ must
be sorted, weighed, and reported
through the Interagency Electronic
Reporting System (eLandings) or other
NMFS approved software. Information
about the at-sea discard of rockfish are
collected through the North Pacific
Observer Program. Estimates of rockfish
discarded at-sea are recorded by
fisheries observers or EM and used to
calculate the at-sea discard rate. NMFS
applies these rates to the catch made by
vessels fishing in groundfish and
halibut fisheries in the same reporting
area, target fishery, and time period.

Most rockfish species have
specialized habitat needs, which means
they are more sparsely distributed than
most other groundfish species. As a
result, at-sea discard rates can be
variable, which results in less precise
estimates of total rockfish removals (see
Section 2.7.1.3 of the Analysis).
Requiring the complete retention of all
rockfish caught by CVs using hook-and-
line, pot, or jig gear would allow the
total catch of rockfish to be sorted,
weighed, and reported via eLandings
instead of extrapolated from at-sea
discard rates. Therefore, this proposed
rule would likely result in much better
information on the incidental catch of
rockfish by CVs using hook-and-line,
pot, or jig gear.

Reduce Waste and Incentives To
Discard Rockfish

As discussed in Section 2.7.1.4 of the
Analysis, more rockfish catch is
retained than discarded. Since the
majority of rockfish do not survive being
caught, discards of rockfish increases
waste. Many factors affect why a vessel
operator discards rockfish. The most
common reason for discards, inferred by
available data, is regulatory discard.
These discards occur when an MRA is
exceeded during a fishing trip or if a
rockfish species is on prohibited species
status. Some vessel operators have
expressed dissatisfaction with the
current regulations requiring them to
discard dead fish that could otherwise
be used for human consumption. These
concerns were consistently mentioned
during public comment during the
development of this proposed action.

The existing MRA regulations may
result in vessel operators discarding
rockfish to avoid enforcement actions

resulting from MRA overages. Removing
the MRA regulations associated with
rockfish caught by CVs using hook-and-
line, pot, or jig gear and requiring full
retention could reduce waste.

Reduce Overall Enforcement Burden

This proposed rule would no longer
require CVs using hook-and-line, pot, or
jig gear to comply with MRA regulations
for rockfish. This would likely reduce
the number of enforcement cases
associated with rockfish MRA
violations, and therefore, allow the
NMEF'S Office of Law Enforcement
(NMFS OLE) to pursue other priorities.
Overall, this proposed rule simplifies
current regulations and promotes more
consistency in the regulations. This
alone is likely to increase compliance
and reduce enforcement burden (see
Section 2.7.2.11 of the Analysis).

Federal fisheries in the BSAI and
GOA have many regulations that require
vessel operators to retain certain
species. Due to the broad geographic
area in which fisheries occur in the
BSAI and GOA, monitoring vessels
while they are actively fishing presents
logistical challenges. However, the use
of at-sea observers, EM, vessel boarding,
and monitoring of offloads can assist in
monitoring compliance of full retention
requirements.

Promote More Consistent Management
Between State and Federal Fisheries

Rockfish retention requirements for
CVs using hook-and-line, pot, or jig gear
differ between fisheries in Federal
waters and State waters. Vessel
operators that fish in both Federal
waters and State waters are subject to
two different sets of regulations
concerning management of rockfish
incidental catch. Sections 2.6.4 and
2.7.2.5 of the Analysis illustrates the
complexity of rockfish retention
requirements. A vessel operator may
fish in multiple areas and have differing
retention requirements in a single trip.
This creates confusion that may result
in unintentional non-compliance or
unnecessary rockfish discards.

The State already has full retention
requirements for all rockfish in some
areas, which include parts of the Eastern
GOA, Prince William Sound, and Cook
Inlet. This proposed rule would
establish Federal regulations that are
very similar, although not identical, to
existing State regulations on
management of rockfish incidental catch
in these management areas. Federal and
State management inconsistencies may
be eliminated, if the State mirrors
Federal full retention requirements in
all areas.

Elements of This Proposed Rule

The Analysis for this proposed rule is
based on the most recent and best
scientific information available,
consistent with National Standard 2 of
the Magnuson-Stevens Act, recognizing
that some information (such as
operational costs) are unavailable (see
Section 3.1 of the Analysis).

This proposed rule has two main
provisions. The first provision would
require the operator of a CV required to
have a federal fishery permit using
hook-and-line, pot, or jig gear to retain
and land all rockfish that are caught
while fishing for groundfish or halibut
in the EEZ of the BSAI and GOA, even
if a species of rockfish is on prohibited
species status.

The second provision addresses the
disposition of retained amounts of
rockfish. There is a need to establish a
limit or allowance on the sale of
rockfish caught as incidental catch that
both provides an incentive for vessel
operators to retain all rockfish and
avoids elevated rates of rockfish
incidental catch because rockfish MRAs
would not apply under the proposed
full retention requirement. This
proposed rule would implement a limit
called the maximum commerce
allowance (MCA). The MCA would be
calculated at each rockfish landing, and
would limit the amount of rockfish
allowed to enter commerce. The MCA
for rockfish would be calculated as a
percentage of the total retained
groundfish and halibut landed during
each delivery. Section 2.7.2.4 of the
Analysis discusses establishing an MCA
in detail.

The selection of the appropriate MCA
percentage has some trade-offs. Low
MCA percentages prioritize the
avoidance of rockfish while fishing, but
increases the number of trips that may
have retained rockfish that cannot be
sold. This could affect a vessel
operator’s compliance with full rockfish
retention. Higher MCA percentages
could result in more retention
compliance. However, higher MCA
percentages could also result in
increased rockfish catch as vessel
operators could seek areas with higher
rockfish incidental catch, or change
fishing behavior to engage in top-off
fishing. “Top-off fishing” occurs when a
vessel operator deliberately targets a
valuable species that is closed to
directed fishing in an attempt to reach
the full MRA of that species.

The Council and NMFS considered a
range of MCA percentages, and this rule
proposes an MCA of 15 percent. This
percentage balances the concern that an
MCA that is too restrictive could
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increase effects on vessels and
processors and create incentives to
discard rockfish, with the concern that
a less restrictive MCA could incentivize
vessel operators to engage in top-off
fishing of rockfish species and increase
rockfish catch. Section 2.7.2.4 of the
Analysis identified that a 15-percent
MCA would allow vessel operators, for
84 to 89 percent of the trips that were
analyzed, to sell all rockfish caught. The
15-percent MCA could limit financial
incentives for vessel operators to catch
more rockfish (Section 2.7.2.4 of the
Analysis). For the remaining 11 to 16
percent of the trips that were analyzed,
vessel operators would be able to sell
most rockfish that were caught.
Amounts in excess of the MCA would
not be allowed to enter commerce, with
the exception of fish meal.

Fish meal is considered a processed
fish product that enters commerce. The
Council recommended allowing
rockfish in excess of the selected MCA
to be processed into meal to address
concerns raised by processors in
communities such as Kodiak, Alaska.
Vessel operators delivering fish to
Kodiak and similar Alaska communities
have limited options for discarding fish
delivered to a processor that is unable
to process retained rockfish or other
species for human consumption.
Allowing rockfish in excess of the MCA
to be processed into meal is unlikely to
provide any financial incentives to
target rockfish, due to the low value of
fish meal. Section 2.7.2.2 of the
Analysis discusses fish meal and the
impacts of full retention on processors
in more detail.

This proposed rule would require full
retention of rockfish even if NMFS
prohibits retention of a rockfish species.
When NMFS prohibits retention of a
rockfish species, the MCA for that
rockfish species would be zero percent.
This is discussed in detail in Section
2.7.2.6 of the Analysis. The NMFS OLE
expressed concern that there could be
compliance issues if the Council did not
recommend full retention when a
rockfish species is on prohibited species
status. The lack of a full retention
requirement when a rockfish species is
on prohibited species status could
increase non-compliance of the
retention limits by creating confusion
and potential loopholes that would
affect the ability to enforce the limits
established under this proposed action.
The primary goal of an action to
prohibit retention is to remove financial
incentives for vessel operators to
continue to harvest a species. To remove
some of the financial incentives that
may result in top-off fishing when a
rockfish species is placed on prohibited

species status, the MCA for that species
would be set to zero. This would
remove financial incentives to harvest
more rockfish than the true incidental
catch and could result in CVs using
hook-and-line, pot, or jig gear avoiding
areas that have high incidental catch
rates of those species.

Amounts of rockfish that are retained,
but in excess of the MCA, could not be
sold. However, this surplus rockfish
could be used by vessel crew, donated,
processed into fish meal, or discarded
by processing plant personnel. The
Council anticipates that most rockfish
landed are likely to be processed;
however, the decision to purchase,
process, or discard rockfish is at the
discretion of each individual processor.
The Council also anticipates that most
rockfish caught in excess of the MCA
will be used in some way through
personal use or charitable donations,
thereby reducing waste and increasing
the use of incidentally caught rockfish.
Providing options such as retaining
rockfish for personal use or donating it
to charitable organizations would give
vessel operators who dislike discarding
dead fish an incentive for complying
with the regulations associated with full
retention of rockfish.

During the February 2019 Council
meeting, public comments identified a
concern about the potential for
increased retention of yelloweye
rockfish (S. ruberrimus) due to its
relatively high value compared to other
rockfish species. Yelloweye rockfish has
a value that is two to three times more
than other rockfish species. Potentially,
vessel operators could change their
fishing behavior to target yelloweye
rockfish up to the 15-percent MCA.
Section 2.7.2.4.1 of the Analysis
provides additional detail on yelloweye
rockfish value and retention rates. Based
on these concerns, this proposed rule
would establish a separate limit for
yelloweye rockfish of 5 percent MCA in
all areas, except the Southeast Outside
District of the GOA (SEQO) defined in
Figure 3 of part 679. This limit would
be established within the 15-percent
overall MCA for all rockfish species.
This more restrictive MCA for
yelloweye rockfish, within the overall
15-percent MCA for all other rockfish, is
intended to limit the incentive for vessel
operators to target yelloweye rockfish.
To aid the reader in understanding this
provision, we provide the following
example of how an MCA would be
calculated and applied:

A vessel operator retains all rockfish
during an IFQ halibut trip and delivers
1,000 pounds of halibut and 200 pounds
of various rockfish species, of which 50
pounds is yelloweye rockfish. The MCA

for rockfish is 150 pounds (1,000 *
0.15). The MCA for yelloweye rockfish
is 50 pounds (1,000 * 0.05). The vessel
operator could sell all yelloweye
rockfish and 100 pounds of other
rockfish species. Fifty pounds of
rockfish could not enter commerce but
could be donated or used by vessel
crew.

To assist in resolving inconsistencies
in management between State and
Federal fisheries in the SEO, the
Council recommended that current full
retention requirements for demersal
shelf rockfish (DSR) in the SEO remain
unchanged. In the SEO (one of seven
area in the GOA), vessel operators
would be required to retain all rockfish,
however the MCA would be different in
the SEO from other areas of the GOA.
The MCA for DSR species in the SEO
would be limited to 10 percent of the
aggregate round weight of retained IFQ
halibut and groundfish, excluding
sablefish, and one percent of the
aggregate round weight of retained
sablefish. This is necessary to avoid
inconsistency in management between
Federal and State fisheries as discussed
in Sections 2.6.5 and 2.6.6 of the
Analysis.

Regulatory Changes Made by the
Proposed Rule

The following provides a brief
summary of the regulatory changes that
would be made by this proposed rule.
This proposed rule would—

e Revise §679.5(c)(3)(iv)(A)(3) to
clarify that CVs using hook-and-line,
pot, or jig gear are not required to record
MRAs for rockfish since MRAs do not
apply in full retention requirements.

e Add §679.7(a)(5) to prohibit
discard of rockfish from CVs using
hook-and-line, pot, or jig gear.

e Revise §679.7(f)(8) to clarify that
rockfish are not required to be
discarded.

e Revise §679.20(d)(1)(iii)(B) to
clarify that rockfish are not required to
be discarded when rockfish are closed
to directed fishing.

e Revise §679.20(d)(2) to clarify that
rockfish are still required to be retained
by CVs using hook-and-line, pot, or jig
gear, even if a species is on prohibited
species status.

¢ Revise §679.20(j) to include the full
retention requirement, description of
the MCA, and requirements for disposal
of rockfish in excess of the MCA.

e Revise Table 10 and Table 11 to 50
CFR part 679 by adding a footnote to the
rockfish column referencing § 679.20(j).

Classification

Pursuant to Sections 304(b)(1)(A) and
305(d) of the Magnuson-Stevens Act, the
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NMFS Assistant Administrator has
determined that this proposed rule is
consistent with Amendments 119/107,
other provisions of the Magnuson-
Stevens Act, and other applicable law,
subject to further consideration of
comments received during the public
comment period.

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866.

Regulatory Impact Review (RIR)

An RIR was prepared to assess all
costs and benefits of available regulatory
alternatives. A copy of this analysis is
available from NMFS (see ADDRESSES).
NMFS is recommending Amendments
119/107 and the regulatory revisions in
this proposed rule based on those
measures that maximized net benefits to
the Nation. Specific aspects of the
economic analysis are discussed below
in the Initial Regulatory Flexibility
Analysis section.

Initial Regulatory Flexibility Analysis
(IRFA)

This Initial Regulatory Flexibility
Analysis (IRFA) was prepared for this
action, as required by Section 603 of the
Regulatory Flexibility Act (RFA) to
describe the economic impact this
proposed rule, if adopted, would have
on small entities. The IRFA describes
the action; the reasons why this action
is proposed; the objectives and legal
basis for this proposed rule; the number
and description of directly regulated
small entities to which this proposed
rule would apply; the recordkeeping,
reporting, and other compliance
requirements of this proposed rule; and
the relevant Federal rules that may
duplicate, overlap, or conflict with this
proposed rule. The IRFA also describes
significant alternatives to this proposed
rule that would accomplish the stated
objectives of the Magnuson-Stevens Act,
and any other applicable statutes, and
that would minimize any significant
economic impact of this proposed rule
on small entities. The description of the
proposed action, its purpose, and the
legal basis are explained in the
preamble and are not repeated here.

For RFA purposes only, NMFS has
established a small business size
standard for businesses, including their
affiliates, whose primary industry is
commercial fishing (see 50 CFR 200.2).
A business primarily engaged in
commercial fishing (NAICS code 11411)
is classified as a small business if it is
independently owned and operated, is
not dominant in its field of operation
(including its affiliates), and has
combined annual receipts not in excess

of $11 million for all its affiliated
operations worldwide.

Number and Description of Small
Entities Directly Regulated by the
Proposed Action

NMFS estimates that the entities
directly regulated by this proposed rule
are CVs using hook-and-line, pot, or jig
gear in the BSAI and GOA. The
thresholds applied to determine if an
entity or group of entities are ‘“small”
under the RFA depend on the industry
classification for the entity or entities.
Based on the 2016 fishing season, 169
CVs were active using hook-and-line,
pot, or jig gear in the BSAI, and 949 CVs
were active using hook-and-line, pot, or
jig gear in the GOA. Of these CVs, 136
in the BSAI and 932 in the GOA are
considered small entities.

Description of Significant Alternatives
That Minimize Adverse Impacts on
Small Entities

Several aspects of this rule directly
regulate small entities. Small entities
would be required to comply with the
requirements to retain rockfish. A full
retention requirement for CVs using
hook-and-line, pot, or jig gear could
have operational implications for vessel
operators. Since a CV using hook-and-
line, pot, or jig gear would be required
to retain all incidental catch of rockfish,
this could reduce the CV’s hold space,
thereby displacing more valuable target
species. Because this action would
allow most of a CV’s rockfish catch to
enter commerce, the cost of requiring
retention is estimated to be largely offset
by the value of the rockfish. Therefore,
the costs are expected to be minimal.

Section 2.7.2 of the Analysis describes
the proposed requirements for requiring
rockfish retention. The Council and
NMFS determined that the benefits of
the proposed revised regulations
outweigh the costs of these additional
requirements on the existing fleet. This
proposed rule would meet the objectives
of the action while minimizing adverse
impacts on fishery participants.

This proposed rule would require full
retention of all rockfish species by CVs
using hook-and-line, pot, or jig gear in
the BSAI and GOA. The management
measures include full retention of
rockfish even if the species is on
prohibited species status, but these
retained rockfish would be prohibited
from entering commerce (i.e., being
sold). Most of the expected effects
sections in the Analysis focus on hook-
and-line gear due to the amount of
rockfish incidental catch encountered
by hook-and-line gear compared to pot
and jig gears. Section 2.7.2.1 of the
Analysis indicates that the impact of

requiring CVs using pot or jig gear to
retain and land all rockfish catch would
likely be minimal in relation to CVs
using hook-and-line gear.

There are no significant alternatives to
this proposed rule that would
accomplish the objectives of requiring
full retention of all rockfish species by
CVs using hook-and-line, pot, or jig gear
in the BSAI and GOA.

Recordkeeping, Reporting, and Other
Compliance Requirements

The proposed rule contains no new
recordkeeping or recording
requirements. As explained in the
“Provide More Precise Estimates of
Rockfish Catch” section of this
proposed rule, landed fish must be
reported under existing Federal and
State regulations. A more detailed
explanation of current recordkeeping
and reporting requirements for CVs
using hook-and-line, pot, or jig gear can
be found at § 679.5. Therefore, this
proposed rule would meet the objectives
of the action while minimizing the
reporting burden for fishery
participants.

Federal Rules That May Duplicate,
Overlapping, or Conflict With the
Proposed Action

No duplication, overlap, or conflict
between this proposed action and
existing Federal rules has been
identified.

This proposed rule references
collection-of-information requirements
subject to the Paperwork Reduction Act
(PRA), which have been approved by
the Office of Management and Budget
(OMB) under OMB Control Number
0648—-0515 (Alaska Interagency
Electronic Reporting System (IERS)).

The response time includes time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Send comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES), and by email to OIRA_
Submission@omb.eop.gov, or fax to
(202) 395-5806. Notwithstanding any
other provision of the law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with, a collection of
information subject to the requirements
of the PRA, unless that collection of
information displays a currently valid
OMB control number. All currently
approved NOAA collections of
information may be viewed at: https://
www.reginfo.gov/public/do/PRAMain.


https://www.reginfo.gov/public/do/PRAMain
https://www.reginfo.gov/public/do/PRAMain
mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov
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List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: September 25, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For reasons set out in the preamble,
50 CFR part 679 is proposed to be
amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub. L. 108—447; Pub. L.
111-281.

m 2.In §679.5, revise paragraph
(c)(3)(iv)(A)(3) to read as follows:

§679.5 Recordkeeping and reporting
(R&R).

(3) Retain and record discard
quantities over the MRA. When a CV is
fishing in an IFQ fishery and the fishery
for Pacific cod is closed to directed
fishing but not in PSC status in that
reporting area as described in § 679.20,
the operator must retain and record up
to and including the maximum
retainable amount (MRA) for Pacific cod
as defined in Tables 10 or 11 to this
part. Quantities over this amount must
be discarded and recorded as discard in
the logbook.

m 3.In §679.7, add paragraph (a)(5), and
remove and reserve paragraphs
D(8)(1)(A) and (f)(8)(i1)(A) to read as

follows:

§679.7 Prohibitions.

* * * * *

(a)* * %

(5) Rockfish by catcher vessels using
hook-and-line, jig, or pot gear.

(i) For any person, to discard rockfish
from a catcher vessel required to have
a Federal fisheries permit that is fishing
for groundfish or IFQ or CDQ halibut
using hook-and-line, jig, or pot gear in
the BSAI and GOA until that fish has
been landed.

(ii) Exceed the maximum commerce
allowance amount established under
§679.20(j).

* * * * *

i) * * X%

(A) [Reserved]

(li) L
(A) [Reserved]
m 4.In § 679.20, revise paragraphs
(d)(1)(iii)(B), (d)(2), and (j) to read as
follows:

§679.20 General limitations.
* * * * *

(d) * % %

(1) * k%

(111) * * %

(B) Retention of incidental species.
Except as described in § 679.20(e)(3)(iii)
and § 679.20(j), if directed fishing for a
target species or species group is
prohibited, a vessel may not retain that
incidental species in an amount that
exceeds the maximum retainable
amount, as calculated under paragraphs
(e) and (f) of this section, at any time
during a fishing trip.

* * * * *

(2) Groundfish as prohibited species
closure. When the Regional
Administrator determines that the TAC
of any target species specified under
paragraph (c) of this section, or the
share of any TAC assigned to any type
of gear, has been or will be achieved
prior to the end of a year, NMFS will
publish notification in the Federal
Register requiring that target species be
treated in the same manner as a
prohibited species, as described under
§679.21(a), for the remainder of the
year, except rockfish species caught by
catcher vessels using hook-and-line, pot,
or jig gear as described in § 679.20(j)

* * * * *

(j) Full retention of rockfish by catcher
vessels using hook-and-line, pot, or jig
gear—(1) Retention and landing
requirements. The operator of a catcher
vessel that is required to have a Federal
fisheries permit using hook-and-line,
pot, or jig gear, must retain and land all
rockfish that is caught while fishing for
groundfish or IFQ or CDQ halibut in the
BSAI and GOA.

(2) Maximum commerce allowance
(MCA) for rockfish in the BSAI and
GOA. Except as described in
§679.20(j)(4), when rockfish is closed to
directed fishing, the operator of a
catcher vessel that is required to have a
Federal fisheries permit under
§679.4(b), or the manager of a shoreside
processor that is required to have a
Federal processor permit under
§679.4(f), must dispose of rockfish
retained and landed in accordance with
paragraph (j)(1) of this section as
follows:

(i) A person may sell, barter, or trade
a round weight equivalent amount of

rockfish that is less than or equal to 15
percent of the aggregate round weight
equivalent of IFQ halibut and
groundfish species, other than rockfish,
that are landed during the same fishing
trip.

Fii) A person may sell, barter, or trade
a round weight equivalent amount of
yelloweye rockfish that is less than or
equal to 5 percent of the aggregate round
weight equivalent of IFQ halibut and
groundfish species, other than rockfish,
that are landed during the same fishing
trip. The aggregate amount of all
rockfish species sold, bartered, or traded
cannot exceed the MCA established
under paragraph (j)(2)(i) of this section.

(iii) Amounts of rockfish retained by
catcher vessels under paragraphs (j)(2)(i)
and (ii) of this section that are in excess
of the limits specified in paragraphs
(j)(2)(i) and (ii) of this section may be
put to any use, including but not limited
to personal consumption or donation,
but must not enter commerce through
sale, barter, or trade except as fish meal.

(3) MCA of DSR in Southeast Outside
District of the GOA (SEO) when closed
to directed fishing. When DSR is closed
to directed fishing in the SEO, the
operator of a catcher vessel that is
required to have a Federal fisheries
permit under § 679.4(b), or the manager
of a shoreside processor that is required
to have a Federal processor permit
under § 679.4(f), must dispose of DSR
retained and landed in accordance with
paragraph (j)(1) of this section as
follows:

(i) A person may sell, barter, or trade
a round weight equivalent amount of
DSR that is less than or equal to 10
percent of the aggregate round weight
equivalent of IFQ halibut and
groundfish species, other than sablefish,
that are landed during the same fishing
trip. The aggregate amount of all
rockfish species sold, bartered, or traded
cannot exceed the MCA established
under paragraph (j)(2)(i) of this section.

(ii) A person may sell, barter, or trade
a round weight equivalent amount of
DSR that is less than or equal to 1
percent of the aggregate round weight
equivalent of IFQ) sablefish that are
landed during the same fishing trip. The
aggregate amount of all rockfish species
sold, bartered, or traded cannot exceed
the MCA established under paragraph
(j)(2)() of this section.

(iii) Amounts of DSR retained by
catcher vessels under paragraph (j)(1) of
this section that are in excess of the
limits specified in paragraphs (j)(3)(i)
and (ii) of this section may be put to any
use, including but not limited to
personal consumption or donation, but
must not enter commerce through sale,
barter, or trade except as fish meal.
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(4) MCA for rockfish when on
prohibited species status. When a
rockfish species is placed on prohibited
species status under § 679.20(d)(2), the
MCA is set to 0 percent and no amount
of that rockfish species may enter
commerce through sale, barter, or trade
except as fish meal. The operator of a

catcher vessel that is required to have a
Federal fisheries permit under
§679.4(b), or the manager of a shoreside
processor that is required to have a
Federal processor permit under

§ 679.4(f), may put rockfish retained and
landed in excess of the MCA specified
in this paragraph to any use, including

but not limited to personal consumption
or donation, but such rockfish must not
enter commerce through sale, barter, or
trade except as fish meal.

m 5. Revise Table 10 to part 679 to read
as follows:
BILLING CODE 3510-22-P
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Federal Register
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Wednesday, October 2, 2019

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-844]

Narrow Woven Ribbons With Woven
Selvedge From Taiwan: Final Results
of Antidumping Duty Administrative
Review; 2017-2018

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) continues to find that
Banduoo Ltd. (Banduoo), Fujian
Rongshu Industry Co., Ltd. (Fujian
Rongshu), Roung Shu Industry
Corporation (Roung Shu), and Xiamen
Yi-He Textile Co., Ltd. (Xiamen Yi-He)
made no shipments of subject
merchandise during the period of
review (POR) of September 1, 2017
through August 31, 2018.

DATES: Applicable October 2, 2019.

FOR FURTHER INFORMATION CONTACT:
Brittany Bauer, AD/CVD Operations,
Office II, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—3860.

SUPPLEMENTARY INFORMATION:

Background

On July 19, 2019, Commerce
published the Preliminary Results.! We
invited interested parties to comment on
the Preliminary Results, but we received
no comments. Accordingly, we made no
changes to the Preliminary Results.

Commerce conducted this review in
accordance with section 751(a)(1)(B) of
the Tariff Act of 1930, as amended (the
Act).

1 See Narrow Woven Ribbons With Woven
Selvedge from Taiwan: Preliminary Determination
of No Shipment and Rescission, in Part, of
Antidumping Duty Administrative Review; 2017-
2018, 84 FR 34869 (July 19, 2019) (Preliminary
Results).

Scope of the Order

The scope of this order covers narrow
woven ribbons with woven selvedge, in
any length, but with a width (measured
at the narrowest span of the ribbon) less
than or equal to 12 centimeters,
composed of, in whole or in part, man-
made fibers (whether artificial or
synthetic, including but not limited to
nylon, polyester, rayon, polypropylene,
and polyethylene teraphthalate), metal
threads and/or metalized yarns, or any
combination thereof. Narrow woven
ribbons subject to the order may:

e Also include natural or other non-
man-made fibers;

e be of any color, style, pattern, or
weave construction, including but not
limited to single faced satin, double-
faced satin, grosgrain, sheer, taffeta,
twill, jacquard, or a combination of two
or more colors, styles, patterns, and/or
weave constructions;

¢ have been subjected to, or
composed of materials that have been
subjected to, various treatments,
including but not limited to dyeing,
printing, foil stamping, embossing,
flocking, coating, and/or sizing;

¢ have embellishments, including but
not limited to appliqué, fringes,
embroidery, buttons, glitter, sequins,
laminates, and/or adhesive backing;

e have wire and/or monofilament in,
on, or along the longitudinal edges of
the ribbon;

e have ends of any shape or
dimension, including but not limited to
straight ends that are perpendicular to
the longitudinal edges of the ribbon,
tapered ends, flared ends or shaped
ends, and the ends of such woven
ribbons may or may not be hemmed;

e have longitudinal edges that are
straight or of any shape, and the
longitudinal edges of such woven
ribbon may or may not be parallel to
each other;

e consist of such ribbons affixed to
like ribbon and/or cut-edge woven
ribbon, a configuration also known as an
“ornamental trimming;”’

¢ be wound on spools; attached to a
card; hanked (i.e. , coiled or bundled);
packaged in boxes, trays or bags; or
configured as skeins, balls, bateaus or
folds; and/or

¢ be included within a kit or set such
as when packaged with other products,
including but not limited to gift bags,
gift boxes and/or other types of ribbon.

Narrow woven ribbons subject to the
order include all narrow woven fabrics,

tapes, and labels that fall within this
written description of the scope of this
antidumping duty order.

Excluded from the scope of the order
are the following:

(1) Formed bows composed of narrow
woven ribbons with woven selvedge;

(2) “pull-bows” (i.e. , an assemblage
of ribbons connected to one another,
folded flat and equipped with a means
to form such ribbons into the shape of
a bow by pulling on a length of material
affixed to such assemblage) composed of
narrow woven ribbons;

(3) narrow woven ribbons comprised
at least 20 percent by weight of
elastomeric yarn (i.e. , filament yarn,
including monofilament, of synthetic
textile material, other than textured
yarn, which does not break on being
extended to three times its original
length and which returns, after being
extended to twice its original length,
within a period of five minutes, to a
length not greater than one and a half
times its original length as defined in
the Harmonized Tariff Schedule of the
United States (HTSUS), Section XI, Note
13) or rubber thread;

(4) narrow woven ribbons of a kind
used for the manufacture of typewriter
or printer ribbons;

(5) narrow woven labels and apparel
tapes, cut-to-length or cut-to-shape,
having a length (when measured across
the longest edge-to-edge span) not
exceeding eight centimeters;

(6) narrow woven ribbons with woven
selvedge attached to and forming the
handle of a gift bag;

(7) cut-edge narrow woven ribbons
formed by cutting broad woven fabric
into strips of ribbon, with or without
treatments to prevent the longitudinal
edges of the ribbon from fraying (such
as by merrowing, lamination, sono-
bonding, fusing, gumming or waxing),
and with or without wire running
lengthwise along the longitudinal edges
of the ribbon;

(8) narrow woven ribbons comprised
at least 85 percent by weight of threads
having a denier of 225 or higher;

(9) narrow woven ribbons constructed
from pile fabrics (i.e. , fabrics with a
surface effect formed by tufts or loops of
yarn that stand up from the body of the
fabric);

(10) narrow woven ribbon affixed
(including by tying) as a decorative
detail to non-subject merchandise, such
as a gift bag, gift box, gift tin, greeting
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card or plush toy, or affixed (including
by tying) as a decorative detail to
packaging containing non-subject
merchandise;

(11) narrow woven ribbon that is (a)
affixed to non-subject merchandise as a
working component of such non-subject
merchandise, such as where narrow
woven ribbon comprises an apparel
trimming, book marker, bag cinch, or
part of an identity card holder, or (b)
affixed (including by tying) to non-
subject merchandise as a working
component that holds or packages such
non-subject merchandise or attaches
packaging or labeling to such non-
subject merchandise, such as a “belly
band” around a pair of pajamas, a pair
of socks or a blanket;

(12) narrow woven ribbon(s)
comprising a belt attached to and
imported with an item of wearing
apparel, whether or not such belt is
removable from such item of wearing
apparel; and

(13) narrow woven ribbon(s) included
with non-subject merchandise in kits,
such as a holiday ornament craft kit or
a scrapbook kit, in which the individual
lengths of narrow woven ribbon(s)
included in the kit are each no greater
than eight inches, the aggregate amount
of narrow woven ribbon(s) included in
the kit does not exceed 48 linear inches,
none of the narrow woven ribbon(s)
included in the kit is on a spool, and the
narrow woven ribbon(s) is only one of
multiple items included in the kit.

The merchandise subject to this order
is classifiable under the HTSUS
statistical categories 5806.32.1020;
5806.32.1030; 5806.32.1050; and
5806.32.1060. Subject merchandise also
may enter under subheadings
5806.31.00; 5806.32.20; 5806.39.20;
5806.39.30; 5808.90.00; 5810.91.00;
5810.99.90; 5903.90.10; 5903.90.25;
5907.00.60; and 5907.00.80 and under
statistical categories 5806.32.1080;
5810.92.9080; 5903.90.3090; and
6307.90.9889. The HTSUS statistical
categories and subheadings are provided
for convenience and customs purposes;
however, the written description of the
merchandise covered by this order is
dispositive.

Final Determination of No Shipments

In the Preliminary Results, Commerce
determined that Banduoo, Fujian
Rongshu, Roung Shu, and Xiamen Yi-He

had no shipments of the subject
merchandise during the POR.2 As we

2 See Preliminary Results.

have not received any information to
contradict our preliminary finding, we
continue to find that Banduoo, Fujian
Rongshu, Roung Shu, and Xiamen Yi-He
did not have any shipments of subject
merchandise during the POR and intend
to issue appropriate instructions to U.S.
Customs and Border Protection (CBP)
based on the final results of this
review.3

Assessment Rates

Commerce determined, and CBP shall
assess, antidumping duties on all
appropriate entries covered by this
review.4 The final results of this review
shall be the basis for the assessment of
antidumping duties on entries of
merchandise covered by the final results
of this review.5

Further, because we continue to find
in these final results that Banduoo,
Fujian Rongshu, Roung Shu, and
Xiamen Yi-He had no shipments of
subject merchandise during the POR, we
will instruct CBP to liquidate any
suspended entries that entered under
their antidumping duty case numbers
(i.e., at that exporter’s rate) at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction. We intend to issue
liquidation instructions for Banduoo,
Fujian Rongshu, Roung Shu, and
Xiamen Yi-He to CBP 15 days after
publication of the final results of this
review.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the notice of final results
of administrative review for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication as provided by section
751(a)(2)(C) of the Act: (1) For
merchandise exported by manufacturers
or exporters not covered in this review
but covered in a prior segment of the
proceeding, the cash deposit rate will
continue to be the company-specific rate

3 See, e.g., Certain Frozen Warmwater Shrimp
from Thailand; Preliminary Results of Antidumping
Duty Administrative Review, Partial Rescission of
Review, Preliminary Determination of No
Shipments; 2012-2013, 79 FR 15951, 15952 (March
24, 2014), unchanged in Certain Frozen Warmwater
Shrimp from Thailand: Final Results of
Antidumping Duty Administrative Review, Final
Determination of No Shipments, and Partial
Rescission of Review; 2012-2013, 79 FR at 51306
(August 28, 2014).

4 See 19 CFR 351.212(b)(1).

5 See section 751(a)(2)(C) of the Act.

published from the most recently
completed segment; (2) if the exporter is
not a firm covered in this review, or the
original investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recently completed segment for the
manufacturer of the merchandise; and
(3) the cash deposit rate for all other
manufacturers or exporters will
continue to be 4.37 percent, the all-
others rate determined in the less-than-
fair-value investigation.® These cash
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this POR.
Failure to comply with this requirement
could result in Commerce’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of doubled
antidumping duties.

Notification Regarding Administrative
Protective Order

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

Notification to Interested Parties

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act, and 19
CFR 351.221(b)(5).

Dated: September 24, 2019.
Jeffrey 1. Kessler,
Assistant Secretary for Enforcement and
Compliance.
[FR Doc. 2019-21440 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-DS-P

6 See Narrow Woven Ribbons With Woven
Selvedge from Taiwan and the People’s Republic of
China: Amended Antidumping Duty Orders, 75 FR
56982, 56985 (September 17, 2010).
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-935, C-570-936]

Circular Welded Carbon Quality Steel
Line Pipe From the People’s Republic
of China: Continuation of Antidumping
Duty Order and Countervailing Duty
Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (Commerce) and the U.S.
International Trade Commission (ITC)
that revocation of the antidumping duty
(AD) order and countervailing duty
(CVD) order on circular welded carbon
quality steel line pipe (welded line
pipe) from the People’s Republic of
China (China) would likely lead to a
continuation or recurrence of dumping,
countervailable subsidies, and material
injury to an industry in the United
States, Commerce is publishing a notice
of continuation of the AD order and the
CVD order.

DATES: Applicable October 2, 2019.

FOR FURTHER INFORMATION CONTACT:
Thomas Hanna, AD/CVD Operations,
Office IV (AD), and Kristen Johnson,
AD/CVD Operations, Office III (CVD),
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-0835
and (202) 482—4793, respectively.
SUPPLEMENTARY INFORMATION:

Background

On January 23, 2009, Commerce
published in the Federal Register the
CVD order on welded line pipe from
China.? On May 13, 2009, Commerce
published in the Federal Register the
AD order on welded line pipe from
China.2 On April 1, 2019, pursuant to
section 751(c) of the Tariff Act of 1930,
as amended (the Act), Commerce
published the initiation of the second
sunset reviews of the Orders?3 and the
ITC instituted its review of the Orders.4

1 See Circular Welded Carbon Quality Steel Line
Pipe from the People’s Republic of China: Notice of
Amended Final Affirmative Countervailing Duty
Determination and Notice of Countervailing Duty
Order, 74 FR 4136 (January 23, 2009).

2 See Certain Circular Welded Carbon Quality

Steel Line Pipe from the People’s Republic of China:

Antidumping Duty Order, 74 FR 22515 (May 13,
2009).

3The AD order on welded line pipe from China
and CVD order on welded line pipe from China are
collectively referred to as the “Orders.”

4 See Initiation of Five-Year (Sunset) Reviews, 84
FR 12227 (April 1, 2019); see also Circular Welded

On April 16 and 17, 2019, Commerce
received notices of intent to participate
in the sunset reviews from California
Steel Industries, Inc., TMK IPSCO,
Welspun Tubular LLC, and Zekelman
Industries (collectively, the domestic
interested parties) within the deadline
specified in 19 CFR 351.218(d)(1)(i).°
The domestic interested parties claimed
interested party status under section
771(9)(C) of the Act as manufacturers in
the United States of the domestic like
product.®

On April 30, 2019, Commerce
received complete and adequate
substantive responses from the domestic
interested parties filed within the 30-
day deadline specified in 19 CFR
351.218(d)(3)(1).” Commerce received no
substantive response from respondent
interested parties. Pursuant to section
751(c)(3)(B) of the Act, Commerce
conducted expedited (120-day) sunset
reviews of the Orders.8 On July 5, 2019,
the ITC determined to conduct an
expedited five-year review of the
Orders.?

As a result of its reviews, Commerce
determined, pursuant to sections
751(c)(1) and 752(b) and (c) of the Act,
that revocation of the Orders on welded
line pipe from China would likely lead
to continuation or recurrence of
dumping or countervailable subsidies.
Commerce, therefore, notified the ITC of
the magnitude of the margins of

Carbon Quality Steel Line Pipe from China;

Institution of Five-Year Reviews, 84 FR 12285 (April
1, 2019).

5 See Domestic Interested Parties’ Letter, “Notice
of Intent to Participate in Second Five-Year Review
of the Antidumping Duty Order on Circular Welded
Carbon Quality Steel Line Pipe from the People’s
Republic of China,” dated April 16, 2019 (Notice to
Participate AD); see also Domestic Interested
Parties’ Letter, ‘“Notice of Intent to Participate in
Second Five-Year Review of the Antidumping and
Countervailing Duty Orders on Circular Welded
Carbon Quality Steel Line Pipe from the People’s
Republic of China—Request for Extension of
Deadline and Acceptance of Submission,” dated
April 17, 2019 (Notice to Participate CVD); and
Commerce’s Letter, “Sunset Review of
Countervailing Duty Order on Circular Welded
Carbon Quality Steel Line Pipe from the People’s
Republic of China: Acceptance of Notice of Intent
to Participate,” dated April 18, 2019.

6 See Notice to Participate AD at 2; see also Notice
to Participate CVD at 2.

7 See Domestic Interested Parties’ Letter, ““Second
Five-Year Review of the Antidumping Duty Order
on Circular Welded Carbon Quality Steel Line Pipe
from the People’s Republic of China: Substantive
Response to Notice of Initiation,” dated April 30,
2019; see also Domestic Interested Parties’ Letter,
“Second Five-Year Review of the Countervailing
Duty Order on Gircular Welded Carbon Quality
Steel Line Pipe from the People’s Republic of
China: Substantive Response to Notice of
Initiation,” dated April 30, 2019.

8 See Commerce’s Letter, “Sunset Review
Initiated on April 1, 2019,” dated May 23, 2019.

9 See Circular Welded Carbon Quality Steel Line
Pipe from China; Scheduling of Expedited Five-
Year Review, 84 FR 39861 (August 12, 2019).

dumping and net countervailable
subsidy rates likely to prevail should
these Orders be revoked, in accordance
with sections 752(b)(3) and (c)(3) of the
Act.10

On September 25, 2019, the ITC
published its determination that
revocation of the Orders would likely
lead to a continuation or recurrence of
material injury to an industry in the
United States within a reasonably
foreseeable time, pursuant to sections
751(c) and 752(a) of the Act.11

Scope of the Orders

The merchandise covered by the
orders is circular welded carbon quality
steel pipe of a kind used for oil and gas
pipelines (welded line pipe), not more
than 406.4 mm (16 inches) in outside
diameter, regardless of wall thickness,
length, surface finish, end finish or
stenciling.

The term ““carbon quality steel”
includes both carbon steel and carbon
steel mixed with small amounts of
alloying elements that may exceed the
individual weight limits for non-alloy
steels imposed in the Harmonized Tariff
Schedule of the United States (HTSUS).
Specifically, the term “carbon quality”
includes products in which (1) iron
predominates by weight over each of the
other contained elements, (2) the carbon
content is 2 percent or less by weight
and (3) none of the elements listed
below exceeds the quantity by weight
respectively indicated:

(i) 2.00 percent of manganese,

(ii) 2.25 percent of silicon,

(iii) 1.00 percent of copper,

(iv) 0.50 percent of aluminum,

(v) 1.25 percent of chromium,

(vi) 0.30 percent of cobalt,

(vii) 0.40 percent of lead,

(viii) 1.25 percent of nickel,

(ix) 0.30 percent of tungsten,

(x) 0.012 percent of boron,

(xi) 0.50 percent of molybdenum,

(xii) 0.15 percent of niobium,

(xiii) 0.41 percent of titanium,

(xiv) 0.15 percent of vanadium, or
(xv) 0.15 percent of zirconium.
Welded line pipe is normally

produced to specifications published by

10 See Circular Welded Carbon Quality Steel Line
Pipe from the People’s Republic of China: Final
Results of the Expedited Second Sunset Review of
the Antidumping Duty Order, 84 FR 38215 (August
6, 2019); see also Circular Welded Carbon Quality
Steel Line Pipe from the People’s Republic of China:
Final Results of the Expedited Second Sunset
Review of the Countervailing Duty Order, 84 FR
38213 (August 6, 2019).

11 See Circular Welded Carbon Quality Steel Line
Pipe from China; Determinations, 84 FR 50473
(September 25, 2019); see also Circular Welded
Carbon Quality Steel Line Pipe from China:
Investigation Nos. 701-TA-455 and 731-TA-1149
(Second Review), USITC Publication 4955
(September 2019).



Federal Register/Vol. 84, No. 191/ Wednesday, October 2, 2019/ Notices

52457

the American Petroleum Institute (API)
(or comparable foreign specifications)
including API A-25, 5LA, 5LB, and X
grades from 42 and above, and/or any
other proprietary grades or non-graded
material. Nevertheless, all pipe meeting
the physical description set forth above
that is of a kind used in oil and gas
pipelines, including all multiple-
stenciled pipe with an API welded line
pipe stencil is covered by the scope of
the orders.

Excluded from the scope are pipes of
a kind used for oil and gas pipelines
that are multiple-stenciled to a standard
and/or structural specification and have
one or more of the following
characteristics: Is 32 feet in length or
less; is less than 2.0 inches (50 mm) in
outside diameter; has a galvanized and/
or painted surface finish; or has a
threaded and/or coupled end finish.
(The term “painted” does not include
coatings to inhibit rust in transit, such
as varnish, but includes coatings such as
polyester.)

The welded line pipe products that
are the subject of the orders are
currently classifiable in the HTSUS
under subheadings 7306.19.10.10,
7306.19.10.50, 7306.19.51.10, and
7306.19.51.50. While HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
orders is dispositive.

Continuation of the Orders

As aresult of the determinations by
Commerce and the ITC that revocation
of the Orders would likely lead to a
continuation or recurrence of dumping,
countervailable subsidies, and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act and 19 CFR 351.218(a),
Commerce hereby orders the
continuation of the Orders on welded
line pipe from China. U.S. Customs and
Border Protection will continue to
collect AD and CVD cash deposits at the
rates in effect at the time of entry for all
imports of subject merchandise.

The effective date of the continuation
of the Orders will be the date of
publication in the Federal Register of
this notice of continuation. Pursuant to
section 751(c)(2) of the Act and 19 CFR
351.218(c)(2), Commerce intends to
initiate the next five-year (sunset)
reviews of these Orders not later than 30
days prior to the fifth anniversary of the
effective date of continuation.

Administrative Protective Order (APO)

This notice also serves as the only
reminder to parties subject to APO of
their responsibility concerning the
return, destruction, or conversion to

judicial protective order of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305(a)(3).
Failure to comply is a violation of the
APO which may be subject to sanctions.

Notification to Interested Parties

These five-year sunset reviews and
this notice are in accordance with
section 751(c) of the Act and published
pursuant to section 777(i)(1) of the Act
and 19 CFR 351.218(f)(4).

Dated: September 25, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-21444 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-893]

Fine Denier Polyester Staple Fiber
(PSF) From the Republic of Korea:
Notice of Final Results of Antidumping
Duty Changed Circumstances Review

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 23, 2019, the
Department of Commerce (Commerce)
published the initiation and preliminary
results of the changed circumstances
review (CCR) of the antidumping duty
(AD) order on fine denier polyester
staple fiber (PSF) from the Republic of
Korea (Korea). For these final results,
Commerce continues to find that Toray
Advanced Materials Korea, Inc. (TAK) is
the successor-in-interest to Toray
Chemical Korea, Inc. (TCK).

DATES: Applicable October 2, 2019.

FOR FURTHER INFORMATION CONTACT:
Thomas Hanna, AD/CVD Operations,
Office IV, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-4682.
SUPPLEMENTARY INFORMATION:

Background

On May 23, 2019, TAK requested that,
pursuant to section 751(b) of the Tariff
Act of 1930, as amended (the Act), and
19 CFR 351.216(b), Commerce conduct
a CCR of the AD order on PSF from
Korea.! In its request, TAK argued that
it is the successor-in-interest to its
wholly-owned subsidiary TCK and,
accordingly, Commerce should assign it

1 See TAK’s Letter, “Changed Circumstances
Review Request,” dated May 23, 2019.

the cash deposit rate established for
TCK.2 TAK stated that, in April 2019,
TAK merged with TCK and, as a result
of the merger, TAK assumed all of
TCK’s assets, rights, and liabilities.3

On August 23, 2019, Commerce
published the notice of initiation and
preliminary results for this CCR,
determining that TAK is the successor-
in-interest to TCK.4 In the Initiation and
Preliminary Results, we provided all
interested parties an opportunity to
comment and to request a public
hearing regarding our preliminary
finding that TAK is the successor-in-
interest to TCK.> We received no
comments or requests for a public
hearing from interested parties within
the time period set forth in the Initiation
and Preliminary Results.®

Scope of the Order

The merchandise covered by the order
is fine denier polyester staple fiber (fine
denier PSF), not carded or combed,
measuring less than 3.3 decitex (3
denier) in diameter. The scope covers
all fine denier PSF, whether coated or
uncoated. Fine denier PSF is classifiable
under the HTSUS subheading
5503.20.0025. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
order is dispositive.

Final Results of CCR

For the reasons stated in the Initiation
and Preliminary Results, and because
we received no comments from
interested parties to the contrary,
Commerce continues to find that TAK is
the successor-in-interest to TCK. As a
result of this determination and
consistent with established practice, we
find that TAK should receive the cash
deposit rate assigned to TCK.
Consequently, Commerce will instruct
U.S. Customs and Border Protection to
suspend entries of subject merchandise
produced or exported by TAK at TCK’s
current cash deposit rate of 0.00
percent.” This cash deposit requirement
will be effective upon the publication
date of our final results for this CCR and

2 ]d.

31d.

4 See Initiation and Preliminary Results of
Changed Circumstances Review: Fine Denier
Polyester Staple Fiber (PSF) From the Republic of
Korea, 84 FR 44279 (August 23, 2019) (Initiation
and Preliminary Resullts).

5]d.

6 1d.

7 See Fine Denier Polyester Staple Fiber From the
People’s Republic of China, India, the Republic of
Korea, and Taiwan: Antidumping Duty Orders, 83
FR 34545 (July 20, 2018).



52458

Federal Register/Vol. 84, No. 191/ Wednesday, October 2, 2019/ Notices

shall remain in effect until further
notice.

Notification to Interested Parties

We are issuing this determination and
publishing these final results and notice
in accordance with sections 751(b)(1)
and 777(i)(1) and (2) of the Act and 19
CFR 351.216(e), 351.221(b), and
351.221(c)(3).

Dated: September 25, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-21443 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-557-815, A-549-830, A—552-816]

Welded Stainless Steel Pressure Pipe
From Malaysia, Thailand, and the
Socialist Republic of Vietham: Final
Results of Expedited First Sunset
Reviews of Antidumping Duty Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of these sunset
reviews, the Department of Commerce
(Commerce) finds that revocation of the
antidumping duty orders on welded
stainless steel pressure pipe (WSSPP)
from Malaysia, Thailand, and the
Socialist Republic of Vietnam (Vietnam)
would be likely to lead to continuation
or recurrence of dumping, at the levels
identified in the “Final Results of
Sunset Reviews” section of this notice.

DATES: Applicable October 2, 2019.

FOR FURTHER INFORMATION CONTACT:
Ariela Garvett or Magd Zalok, AD/CVD
Operations, Office IV, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-3609 or (202) 482-4162,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On July 21, 2014, Commerce
published in the Federal Register the
notices of the antidumping duty orders
on WSSPP from Malaysia, Thailand,
and Vietnam.! On June 4, 2019,
Commerce published the initiation of
the first sunset reviews of the Orders,

1 See Welded Stainless Pressure Pipe from
Malaysia, Thailand, and the Socialist Republic of
Vietnam: Antidumping Duty Orders, 79 FR 42289
(July 21, 2014) (Orders).

pursuant to section 751(c) of the Tariff
Act of 1930, as amended (the Act).2
Between June 13, 2019 and June, 18,
2019, Commerce received timely and
complete notices of intent to participate
in these sunset reviews from Bristol
Metals, LLC, Felker Brothers
Corporation, and Webco Industries, Inc.
(collectively, domestic interested
parties), within the deadline specified
in 19 CFR 351.218(d)(1)(i).® The
domestic interested parties claimed
interested party status under section
771(9)(C) of the Act as manufacturers in
the United States of the domestic like
product.4 Between July 1, 2019 and July
5, 2019, the domestic interested parties
filed timely and adequate substantive
responses, within the deadline specified
in 19 CFR 351.218(d)(3)(i).> Commerce
did not receive substantive responses
from any respondent interested party.
As aresult, pursuant to section
751(c)(3)(B) of the Act and 19 CFR
351.218(e)(1)(i1)(C)(2), Commerce
conducted expedited (120-day) sunset
reviews of the Orders.

Scope of the Orders

The merchandise covered by these
orders are circular welded austenitic
stainless pressure pipe not greater than
14 inches in outside diameter. For
purposes of these orders, references to
size are in nominal inches and include

2 See Initiation of Five-Year (Sunset) Reviews, 84
FR 25741 (June 4, 2019).

3 See Domestic Interested Parties’ Letters,
“Welded Stainless Steel Pressure Pipe from
Malaysia: Notice of Intent to Participate,” dated
June 13, 2019 (Malaysia Intent to Participate);
“Welded Stainless Steel Pressure Pipe from
Thailand: Notice of Intent to Participate,” dated
June 13, 2019 (Thailand Intent to Participate); and
“Welded Stainless Steel Pressure Pipe from
Vietnam: Notice of Intent to Participate,” dated June
13, 2019 (Vietnam Intent to Participate). Also,
Commerce received a timely and complete notice of
intent to participate in these sunset reviews from
domestic interested party Primus Pipe & Tube, Inc.
(Primus). See Primus’ Letter, “Welded Stainless
Steel Pressure Pipe from Malaysia, Thailand, and
the Socialist Republic of Vietnam: Notice of Intent
to Participate,” dated June 18, 2019.

4 See Malaysia Intent to Participate at 2; see also
Thailand Intent to Participate at 2; Vietnam Intent
to Participate at 2; Primus Intent to Participate at
2.

5 See Domestic Interested Parties’ Letter “Welded
Stainless Steel Pressure Pipe from Malaysia:
Substantive Response to Notice of Initiation,” dated
July 1, 2019; see also Domestic Interested Parties’
Letters, “Welded Stainless Steel Pressure Pipe from
Thailand: Substantive Response to Notice of
Initiation,” dated July 1, 2019; and “Welded
Stainless Steel Pressure Pipe from Vietnam:
Substantive Response to Notice of Initiation,” dated
July 1, 2019. Also, domestic interested party Primus
Pipe & Tube, Inc. (Primus), submitted a response,
in which it agreed with the substantive responses
of the other domestic interested parties. See Primus’
Letter, “Welded Stainless Steel Pipe Sunset Review:
2nd Review for China AD/CVD; 1st Review for
Vietnam, Thailand and Malaysia; Substantive
Response to Notice of Initiation,” dated July 5,
2019.

all products within tolerances allowed
by pipe specifications. This
merchandise includes, but is not limited
to, the American Society for Testing and
Materials (ASTM) A-312 or ASTM A-
778 specifications, or comparable
domestic or foreign specifications.
ASTM A-358 products are only
included when they are produced to
meet ASTM A-312 or ASTM A-778
specifications, or comparable domestic
or foreign specifications.

Excluded from the scope are: (1)
Welded stainless mechanical tubing,
meeting ASTM A-554 or comparable
domestic or foreign specifications; (2)
boiler, heat exchanger, superheater,
refining furnace, feedwater heater, and
condenser tubing, meeting ASTM A—
249, ASTM A-688 or comparable
domestic or foreign specifications; and
(3) specialized tubing, meeting ASTM
A269, ASTM A-270 or comparable
domestic or foreign specifications.

The subject imports are normally
classified in subheadings 7306.40.5005,
7306.40.5040, 7306.40.5062,
7306.40.5064, and 7306.40.5085 of the
Harmonized Tariff Schedule of the
United States (HTSUS). They may also
enter under HTSUS subheadings
7306.40.1010, 7306.40.1015,
7306.40.5042, 7306.40.5044,
7306.40.5080, and 7306.40.5090. The
HTSUS subheadings are provided for
convenience and customs purposes
only; the written description of the
scope of these investigations is
dispositive.

Analysis of Comments Received

A complete discussion of all issues
raised in these sunset reviews,
including the likelihood of continuation
or recurrence of dumping in the event
of revocation of the Orders and the
magnitude of the margins likely to
prevail if the Orders were to be revoked,
is provided in the accompanying Issues
and Decision Memorandum, which is
hereby adopted by this notice.6 A list of
the topics discussed in the Issues and
Decision Memorandum is attached as an
Appendix to this notice. The Issues and
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at http://

6 See Memorandum, ‘“‘Issues and Decision
Memorandum for the Expedited First Sunset
Reviews of the Antidumping Duty Orders on
Welded Stainless Steel Pressure Pipe from
Malaysia, Thailand, and the Socialist Republic of
Vietnam,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).
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access.trade.gov and to all parties in the
Central Records Unit, room B8024 of the
main Commerce building. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly on the internet at http://
enforcement.trade.gov/frn/. The signed
Issues and Decision Memorandum and
the electronic version of the Issues and
Decision Memorandum are identical in
content.

Final Results of Sunset Reviews

Pursuant to sections 751(c)(1) and
752(c)(1) and (3) of the Act, Commerce
determines that revocation of the Orders
would be likely to lead to continuation
or recurrence of dumping, and that the
magnitude of the dumping margins
likely to prevail would be weighted-
average margins up to 167.11 percent for
Malaysia, 24.01 percent for Thailand,
and 16.25 percent for Vietnam.

Notification Regarding Administrative
Protective Orders

This notice also serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials, or
conversion to judicial protective, orders
is hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

Notification to Interested Parties

We are issuing and publishing these
final results and notice in accordance
with sections 751(c), 752(c), and
777(1)(1) of the Act, and 19 CFR 351.218
and 19 CFR 351.221(c)(5)(ii).

Dated: September 25, 2019.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
III. Scope of the Orders
IV. History of the Orders
V. Legal Framework
VL. Discussion of the Issues
A. Likelihood of Continuation or
Recurrence of Dumping
B. Magnitude of the Dumping Margins
Likely to Prevail
VII. Final Results of Sunset Reviews
VIII. Recommendation

[FR Doc. 201921445 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-928]

Uncovered Innerspring Units From the
People’s Republic of China:
Preliminary Results of the
Antidumping Duty Administrative
Review; 2018-2019

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that the two companies subject to this
administrative review are part of the
China-wide entity because neither filed
a separate rate application (SRA). The
period of review (POR) is February 1,
2018 through January 31, 2019. We
invite interested parties to comment on
these preliminary results.

DATES: Applicable October 2, 2019.

FOR FURTHER INFORMATION CONTACT:
Javier Barrientos, AD/CVD Operations,
Office V, Enforcement and Compliance,
International Trade Administration,
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone at (202) 482—-2243.
SUPPLEMENTARY INFORMATION:

Background

On February 8, 2019, Commerce
published a notice of opportunity to
request an administrative review of the
antidumping duty order on uncovered
innerspring units (innersprings) from
the People’s Republic of China (China).?
In response, on February 28, 2019,
Leggett & Platt, Incorporated (the
petitioner) requested a review of two
companies, Jietai Machinery Ltd. (HK)
(Jietai) and Green Asia Parts, LTD.
(Green Asia).2 Commerce initiated a
review for both companies on May 2,
2019.3 The deadline for interested
parties to submit an SRA or separate
rate certification (SRC) was June 3,
2019.4 No party submitted an SRA or an
SRC. On July 18, 2019, Commerce
placed U.S. Customs and Border
Protection (CBP) data on the record of
this review demonstrating that neither
Jietai nor Green Asia had entries during

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 84 FR 2816
(February 8, 2019).

2 See Petitioner’s Letter, “Uncovered Innerspring
Units from the People’s Republic of China: Request
for Tenth Antidumping Duty Administrative
Review,” dated February 28, 2019.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 84 FR
18777 (May 2, 2019) (Initiation Notice).

4 See Initiation Notice.

the POR.5 We asked interested parties to
file comments on this data and submit
comments by July 25, 2019. No party
filed comments.

Scope of the Order

The merchandise subject to the order
is uncovered innerspring units
composed of a series of individual metal
springs joined together in sizes
corresponding to the sizes of adult
mattresses (e.g., twin, twin long, full,
full long, queen, California king and
king) and units used in smaller
constructions, such as crib and youth
mattresses. All uncovered innerspring
units are included in the scope
regardless of width and length. Included
within this definition are innersprings
typically ranging from 30.5 inches to 76
inches in width and 68 inches to 84
inches in length. Innersprings for crib
mattresses typically range from 25
inches to 27 inches in width and 50
inches to 52 inches in length.

Uncovered innerspring units are
suitable for use as the innerspring
component in the manufacture of
innerspring mattresses, including
mattresses that incorporate a foam
encasement around the innerspring.

Pocketed and non-pocketed
innerspring units are included in this
definition. Non-pocketed innersprings
are typically joined together with helical
wire and border rods. Non-pocketed
innersprings are included in this
definition regardless of whether they
have border rods attached to the
perimeter of the innerspring. Pocketed
innersprings are individual coils
covered by a “pocket” or “sock” of a
nonwoven synthetic material or woven
material and then glued together in a
linear fashion.

Uncovered innersprings are classified
under subheading 9404.29.9010 and
have also been classified under
subheadings 9404.10.0000,
9404.29.9005, 9404.29.9011,
7326.20.0070, 7326.20.0090,
7320.20.5010, 7320.90.5010, or
7326.20.0071 of the Harmonized Tariff
Schedule of the United States
(HTSUS).® The HTSUS subheadings are
provided for convenience and customs

5 See Memorandum, “10th Administrative
Review of Uncovered Innerspring Units from the
People’s Republic of China: Customs Data of U.S.
Imports,” dated July 18, 2019.

6Based on a recommendation by CBP, on
September 6, 2017, the Department added HTS
7326.20.0090 to the scope. See Memorandum,
“Request from Customs and Border Protection to
Update the ACE AD/CVD Case Reference File,
Uncovered Innersprings from the People’s Republic
of China (A-570-928) and South Africa (A-791—
821),” dated September 6, 2017.
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purposes only; the written description
of the scope of the order is dispositive.

Methodology

Commerce is conducting this review
in accordance with section 751(a)(1)(B)
of the Tariff Act of 1930, as amended
(the Act), and 19 CFR 351.213.

Preliminary Results of Review

Neither of the companies subject to
this review filed an SRA. Thus,
Commerce preliminarily determines
that these companies have not
demonstrated their eligibility for
separate rate status. As such, Commerce
preliminarily determines that the
companies subject to review are part of
the China-wide entity. In addition,
Commerce no longer considers the non-
market economy (NME) entity as an
exporter conditionally subject to an
antidumping duty administrative
review.? Accordingly, the NME entity
will not be under review unless
Commerce specifically receives a
request for, or self-initiates, a review of
the NME entity.8 In this administrative
review, no party requested a review of
the China-wide entity. Moreover, we
have not self-initiated a review of the
China-wide entity. Because no review of
the China-wide entity is being
conducted, the China-wide entity’s
entries are not subject to the review and
the rate applicable to the NME entity is
not subject to change as a result of this
review. The China-wide entity rate is
234.51 percent.

Public Comment

Interested parties are invited to
comment on the preliminary results and
may submit case briefs and/or written
comments, filed electronically via
Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS), within 30 days after the date
of publication of these preliminary
results of review.9 ACCESS is available
to registered users at http://
access.trade.gov and is available to all
parties in the Central Records Unit in
room B8024 of the main Commerce
building. Rebuttal briefs, limited to
issues raised in the case briefs, must be
filed within five days after the time

7 See Antidumping Proceedings: Announcement
of Change in Department Practice for Respondent
Selection in Antidumping Duty Proceedings and
Conditional Review of the Nonmarket Economy
Entity in NME Antidumping Duty Proceedings, 78
FR 65963, 65970 (November 4, 2013).

8n accordance with 19 CFR 351.213(b)(1), parties
should specify that they are requesting a review of
entries from exporters comprising the entity, and to
the extent possible, include the names of such
exporters in their request.

9 See 19 CFR 351.309(c)(1)(ii).

limit for filing case briefs.10 Parties who
submit case or rebuttal briefs in this
proceeding are requested to submit with
each argument a statement of the issue,
a brief summary of the argument, and a
table of authorities.1?

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to Commerce within 30 days of
the date of publication of this notice.12
Requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)
a list of issues to be discussed. Issues
raised in the hearing will be limited to
those raised in the respective case and
rebuttal briefs. If a request for a hearing
is made, parties will be notified of the
time and date for the hearing to be held
at the U.S. Department of Commerce,
1401 Constitution Avenue NW,
Washington DC 20230.13 Commerce
intends to issue the final results of this
administrative review, which will
include the results of our analysis of all
issues raised in the case briefs, within
120 days of publication of these
preliminary results in the Federal
Register, unless extended, pursuant to
section 751(a)(3)(A) of the Act.

Assessment Rates

Upon issuance of the final results of
this review, Commerce will determine,
and CBP shall assess, antidumping
duties on all appropriate entries of
subject merchandise covered by this
review.14 We intend to instruct CBP to
liquidate entries containing subject
merchandise exported by the companies
under review that we determine in the
final results to be part of the China-wide
entity at the China-wide entity rate of
234.51 percent. Commerce intends to
issue assessment instructions to CBP 15
days after the date of publication of this
review in the Federal Register.15

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
review for shipments of the subject
merchandise from China entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by sections
751(a)(2)(C) of the Act: (1) For

10 See 19 CFR 351.309(d)(1) and (2).

11 See 19 CFR 351.309(c) and (d); see also 19 CFR
351.303 (for general filing requirements).

12 See 19 CFR 351.310(c)

13 See 19 CFR 310(d).

14 See 19 CFR 351.212(b)(1).

15 For a full discussion of this practice, see Non-
Market Economy Antidumping Proceedings:
Assessment of Antidumping Duties, 76 FR 65694
(October 24, 2011).

companies that have a separate rate, the
cash deposit rate will be that established
in the final results of this review
(except, if the rate is zero or de minimis,
then zero cash deposit will be required);
(2) for previously investigated or
reviewed Chinese and non-Chinese
exporters not listed above that received
a separate rate in a prior segment of this
proceeding, the cash deposit rate will
continue to be the existing exporter-
specific rate; (3) for all Chinese
exporters of subject merchandise that
have not been found to be entitled to a
separate rate, the cash deposit rate will
be that for the China-wide entity (i.e.,
234.51 percent); and (4) for all non-
Chinese exporters of subject
merchandise which have not received
their own rate, the cash deposit rate will
be the rate applicable to the Chinese
exporter that supplied that non-Chinese
exporter. These deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice also serves as a reminder
to importers of their responsibility
under 19 CFR 315.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
preliminary results in accordance with
sections 751(a)(1) and 777(i) of the Act,
and 19 CFR 351.213(h) and
351.221(b)(4).

Dated: September 24, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-21441 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-931]

Circular Welded Austenitic Stainless
Pressure Pipe From the People’s
Republic of China: Final Results of the
Expedited Second Sunset Review of
the Countervailing Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) finds that revocation of the
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countervailing duty (CVD) order on
circular welded austenitic stainless
pressure pipe (WSPP) from the People’s
Republic of China (China) would be
likely to lead to continuation or
recurrence of a countervailable subsidy
at the levels indicated in the “Final
Results of Sunset Review” section of
this notice.

DATES: Applicable October 2, 2019.

FOR FURTHER INFORMATION CONTACT: Eric
Greynolds, AD/CVD Operations, Office
III, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-6071.

SUPPLEMENTARY INFORMATION:

Background

On March 19, 2009, Commerce
published in the Federal Register the
CVD order on WSPP from China. On
August 12, 2014, at the conclusion of
the first sunset review, Commerce
issued a notice of continuation of the
Order.2 On June 4, 2019, Commerce
published the notice of initiation of this
second sunset review of the Order,
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (the Act).3 On
June 13, 2019, Commerce received a
notice of intent to participate in the
sunset review from Bristol Metals, LLC,
Felker Brothers Corporation, and Webco
Industries (collectively, domestic
interested parties).# On June 18, 2019,
Commerce also received a notice of
intent to participate in the sunset review
from Primus Pipe & Tube, Inc. (Primus

Pipe).5> The domestic interested parties
and Primus Pipe claimed interested
party status under section 771(9)(C) of
the Act, as manufacturers in the United
States of the domestic like product.6

On June 28, 2019, pursuant to 19 CFR
351.218(d)(3)(i), the domestic interested
parties filed a timely and adequate
substantive response.? On July 5, 2019,
Primus Pipe stated its support for the
substantive response filed by the
domestic interested parties.8 Commerce
did not receive a substantive response
from the Government of China or a
respondent interested party to this
proceeding. As a result, pursuant to
section 751(c)(3)(B) of the Act and 19
CFR 351.218(e)(1)(ii)(C)(2), Commerce
conducted an expedited (120-day)
sunset review of the Order.

Scope of the Order

The merchandise covered by this
order is circular welded austenitic
stainless pressure pipe not greater than
14 inches in outside diameter.

The subject imports are normally
classified in subheadings 7306.40.5005,
7306.40.5040, 7306.40.5062,
7306.40.5064, and 7306.40.5085 of the
Harmonized Tariff Schedule of the
United States (HTSUS). They may also
enter under HTSUS subheadings
7306.40.1010, 7306.40.1015,
7306.40.5042, 7306.40.5044,
7306.40.5080, and 7306.40.5090. The
HTSUS subheadings are provided for
convenience and customs purposes
only; the written description of the
scope is dispositive.?

Analysis of Comments Received

A complete discussion of all issues
raised in this sunset review, including
the likelihood of continuation or
recurrence of a countervailable subsidy
and the net countervailable subsidy
rates likely to prevail if the Order were
to be revoked, is provided in the
accompanying Issues and Decision
Memorandum, which is hereby adopted
by this notice.10 A list of the topics
discussed in the Issues and Decision
Memorandum is attached as an
Appendix to this notice. The Issues and
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov and to all parties in the
Central Records Unit, Room B8024 of
the main Commerce building. In
addition, a complete version of the
Issues and Decision Memorandum can
be accessed on the internet at http://
enforcement.trade.gov/frn/. The signed
Issues and Decision Memorandum and
the electronic version of the Issues and
Decision Memorandum are identical in
content.

Final Results of Sunset Review

Pursuant to sections 751(c)(1) and
752(b) of the Act, Commerce determines
that revocation of the Order would be
likely to lead to continuation or
recurrence of a net countervailable
subsidy at the following rates: 11

Net
countervailable
Producers/exporters subsidy ad
valorem rate
(percent)
Winner Stainless Steel Tube Co. Ltd. (Winner)/Winner Steel Products (Guangzhou) Co., Ltd. (WSP)/Winner Machinery En-

terprises Company Limited (Winner HK) (collectively, the Winner COmMPani€s) ..........ccccvrieeerieieeninieeseneese e 1.10
Froch Enterprise Co. Ltd. (Froch) (also known as Zhangyuan Metal Industry Co. Ltd.) .......cocviiiiiiiniiiiiienie e 299.16
L[ O (1= £ USSP PRSPPI 1.10

1 See Circular Welded Austenitic Stainless
Pressure Pipe from the People’s Republic of China:
Countervailing Duty Order, 74 FR 11712 (March 19,
2009) (Order).

2 See Circular Welded Austenitic Stainless
Pressure Pipe from the People’s Republic of China:
Final Results of the Expedited Sunset Review of the
Countervailing Duty Order, 79 FR 32911 (June 9,
2014).

3 See Initiation of Five-Year (Sunset) Reviews, 84
FR 25741 (June 4, 2019).

4 See Domestic Interested Parties’ Letter, “Welded
Stainless Steel Pressure Pipe from China: Notice of
Intent to Participate,” dated June 13, 2019
(Domestics’ Notice to Participate).

5 See Primus Pipe’s Letter, “Circular Welded

Austenitic, Stainless Steel Pressure Pipe from
China: Notice of Intent to Participate,” dated June
18, 2019 (Primus Pipe’s Notice to Participate).

6 See Domestics’ Notice to Participate at 2; see
also Primus Pipe’s Notice to Participate at 2.

7 See Domestic Interested Parties’ Letter,
“Circular Welded Austenitic Stainless Pressure
Pipe from the People’s Republic of China, Second
Review: Substantive Response to Notice of
Initiation,” dated June 28, 2019.

8 See Primus Pipe’s Letter, “Welded Stainless
Steel Pipe Sunset Review: 2nd Review for China
AD/CVD; 1st Review for Vietnam, Thailand and

Malaysia; Substantive Response to Notice of
Initiation,” dated July 5, 2019.

9For a complete description of the scope of the
Order, see Memorandum, “Issues and Decision
Memorandum for the Final Results of the Expedited
Second Sunset Review of Circular Welded
Austenitic Stainless Pressure Pipe from the People’s
Republic of China,” dated concurrently with, and
hereby adopted by, this notice (Issues and Decision
Memorandum).

10]d.

1d.
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Notification Regarding Administrative
Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials, or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is violation which is subject to
sanction.

Notification to Interested Parties

We are issuing and publishing the
results and notice in accordance with
sections 751(c), 752(b), and 777(i)(1) of
the Act and 19 CFR 351.218 and 19 CFR
351.221(c)(5)(ii).

Dated: September 25, 2019.

Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
1II. Scope of the Order
IV. History of the Order
V. Legal Framework
VI. Discussion of the Issues
A. Likelihood of Continuation or
Recurrence of a Countervailable Subsidy
B. Net Countervailable Subsidy Rates
Likely to Prevail
C. Nature of the Subsidy
VII. Final Results of Sunset Review
VIIL. Recommendation

[FR Doc. 2019-21442 Filed 10-1-19; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review

Correction

In notice document 2019-13985
beginning on page 31295 in the issue of
Monday, July 1, 2019, make the
following correction:

On page 31296, in the table, under the
Antidumping Duty Proceedings
heading, the sixth entry “In-Shell
Pistachios A-507-502" should read
“IRAN: In-Shell Pistachios A—507-502".

[FR Doc. C1-2019-13985 Filed 10-1-19; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-930]

Circular Welded Austenitic Stainless
Pressure Pipe From the People’s
Republic of China: Final Results of the
Expedited Second Sunset Review of
the Antidumping Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) finds that revocation of the
antidumping duty order on circular
welded austenitic stainless pressure
pipe (WSPP) from the People’s Republic
of China (China) would be likely to lead
to continuation or recurrence of
dumping, at the level indicated in the
“Final Results of Sunset Review”
section of this notice.

DATES: Applicable October 2, 2019.

FOR FURTHER INFORMATION CONTACT:
Thomas Hanna, AD/CVD Operations,
Office IV, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-0835.
SUPPLEMENTARY INFORMATION:

Background

On March 17, 2009, Commerce
published in the Federal Register the
antidumping duty order on WSPP from
China.? On June 4, 2019, Commerce
published the notice of initiation of this
sunset review of the Order, pursuant to
section 751(c) of the Tariff Act of 1930,
as amended (the Act).2 On June 13,
2019, Commerce received a timely and
complete notice of intent to participate
in the sunset review from Bristol Metals,
LLC, Felker Brothers Corporation, and
Webco Industries, Inc. (collectively,
domestic interested parties), within the
deadline specified in 19 CFR
351.218(d)(1)(i).2 On June 18, 2019,
Commerce also received a notice of
intent to participate in the sunset review
from Primus Pipe & Tube, Inc. (Primus
Pipe).4 The domestic interested parties
and Primus Pipe claimed interested

1 See Antidumping Duty Order: Circular Welded
Austenitic Stainless Pressure Pipe from the People’s
Republic of China, 74 FR 11351 (March 17, 2009)
(Order).

2 See Initiation of Five-Year (Sunset) Reviews, 84
FR 25741 (June 4, 2019).

3 See Domestic Interested Parties’ Letter, “Welded
Stainless Steel Pressure Pipe from China: Notice of
Intent to Participate,” dated June 13, 2019
(Domestics’ Notice to Participate).

4 See Primus Pipe’s Letter, “Circular Welded
Austenitic, Stainless Pressure Pipe from China:
Notice of Intent to Participate,” dated June 18, 2019
(Primus Pipe’s Notice to Participate).

party status under section 771(9)(C) of
the Act as manufacturers in the United
States of the domestic like product.5

On June 28, 2019, pursuant to 19 CFR
351.218(d)(3)(i), the domestic interested
parties filed a timely and adequate
substantive response.® On July 5, 2019,
Primus Pipe expressed its support for
the substantive response filed by the
domestic interested parties and
incorporated them by reference.”
Commerce did not receive a substantive
response from any respondent
interested party. As a result, pursuant to
section 751(c)(3)(B) of the Act and 19
CFR 351.218(e)(1)(ii)(C)(2), Commerce
conducted an expedited (120-day)
sunset review of the Order.

Scope of the Order

The merchandise covered by this
order is circular welded austenitic
stainless pressure pipe not greater than
14 inches in outside diameter.

The subject imports are normally
classified in subheadings 7306.40.5005;
7306.40.5040, 7306.40.5062,
7306.40.5064, and 7306.40.5085 of the
Harmonized Tariff Schedule of the
United States (HTSUS). They may also
enter under HTSUS subheadings
7306.40.1010; 7306.40.1015;
7306.40.5042, 7306.40.5044,
7306.40.5080, and 7306.40.5090. The
HTSUS subheadings are provided for
convenience and customs purposes
only; the written description of the
scope of this order is dispositive.8

Analysis of Comments Received

A complete discussion of all issues
raised in this sunset review, including
the likelihood of continuation or
recurrence of dumping in the event of
revocation of the Order and the
magnitude of the margins likely to
prevail if the Order were to be revoked,
is provided in the accompanying Issues
and Decision Memorandum, which is
hereby adopted by this notice.? A list of
the topics discussed in the Issues and

5 See Domestics’ Notice to Participate at 2; see
also Primus Pipe’s Notice to Participate at 2

6 See Domestic Interested Parties’ Letter,
“Circular Welded Austenitic Stainless Pressure
Pipe from the People’s Republic of China, Second
Review: Substantive Response to Notice of
Initiation,” dated June 28, 2019.

7 See Primus Pipe’s Letter, “Welded Stainless
Steel Pipe Sunset Review: 2nd Review for China
AD/CVD; 1st Review for Vietnam, Thailand and
Malaysia; Substantive Response to Notice of
Initiation,” dated July 5, 2019.

8For a complete description of the scope of the
Order, see Memorandum, ““Issues and Decision
Memorandum for the Expedited Second Sunset
Review of the Antidumping Duty Order on Circular
Welded Austenitic Stainless Pressure Pipe from the
People’s Republic of China,” dated concurrently
with, and hereby adopted by, this notice (Issues and
Decision Memorandum).

9Id.
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Decision Memorandum is attached as an
Appendix to this notice. The Issues and
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at http://
access.trade.gov and to all parties in the
Central Records Unit, room B8024 of the
main Commerce building. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
on the internet at http://
enforcement.trade.gov/frn/. The signed
Issues and Decision Memorandum and
the electronic version of the Issues and
Decision Memorandum are identical in
content.

Final Results of Sunset Review

Pursuant to sections 751(c)(1),
752(c)(1) and (3) of the Act, Commerce
determines that revocation of the Order
would be likely to lead to continuation
or recurrence of dumping, and that the
magnitude of the dumping margins
likely to prevail would be weighted-
average dumping margins up to 55.21
percent.

Notification Regarding Administrative
Protective Orders

This notice also serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials, or
conversion to judicial protective, orders
is hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

Notification to Interested Parties

We are issuing and publishing these
results and notice in accordance with
sections 751(c), 752(c), and 777(i)(1) of
the Act, and 19 CFR 351.218 and 19
CFR 351.221(c)(5)(ii).

Dated: September 25, 2019.

Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary

II. Background

1II. Scope of the Order

IV. History of the Order

V. Legal Framework

VL. Discussion of the Issues

A. Likelihood of Continuation or
Recurrence of Dumping
B. Magnitude of the Margin of Dumping
Likely to Prevail
VII. Final Results of Sunset Review
VIII. Recommendation

[FR Doc. 2019-21446 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Proposed Voluntary Product Standard
20-15, American Softwood Lumber
Standard

AGENCY: National Institute of Standards
and Technology (NIST), Commerce.
ACTION: Notice and request for
comments.

SUMMARY: The National Institute of
Standards and Technology (NIST) is
soliciting public comment on revisions
to Voluntary Product Standard (PS) 20—
15, American Softwood Lumber
Standard. This standard, prepared by
the American Lumber Standard
Committee, serves the procurement and
regulatory needs of numerous federal,
state, and local government agencies by
providing for uniform, industry-wide
grade-marking and inspection
requirements for softwood lumber.

The implementation of the standard
also allows for uniform labeling and
auditing of treated wood and wood
packaging materials. As part of a five-
year review process, NIST is seeking
public comment and invites interested
parties to review the revised standard
and submit comments.

DATES: Written comments regarding the
proposed revision should be submitted
no later than 5:00 p.m. Eastern time on
November 1, 2019. Written comments in
response to this notice should be
submitted according to the instructions
in the ADDRESSES and SUPPLEMENTARY
INFORMATION sections below.
Submissions received after that date
may not be considered.

ADDRESSES: An electronic copy (in PDF)
of the current standard and proposed
revisions can be obtained at the
following website https://www.nist.gov/
standardsgov/voluntary-product-
standards-program. Written comments
on the standard should be submitted to
David F. Alderman, Standards Services
Division, NIST, 100 Bureau Drive, Stop
2100, Gaithersburg, MD 20899-2100; fax
(301) 975-4715. Electronic comments
may be submitted via email to
david.alderman@nist.gov.

FOR FURTHER INFORMATION CONTACT:
David F. Alderman, Standards Services

Division, National Institute of Standards
and Technology, telephone (301) 975—
4019; fax: (301) 975—4715, email:
david.alderman@nist.gov.

SUPPLEMENTARY INFORMATION: The
proposed revision of the standard has
been developed and is being processed
in accordance with Department of
Commerce provisions in 15 CFR part 10,
Procedures for the Development of
Voluntary Product Standards, as
amended (published June 20, 1986).
Under 15 CFR, part 10, the American
Lumber Standard Committee
(Committee) acts as the Standing
Committee for PS 20-15. The
Committee is responsible for
maintaining, revising, and interpreting
the standard and is comprised of
producers, distributors, users, and
others with an interest in the standard.

Voluntary Product Standard (PS) 20—
15 establishes standard sizes and
requirements for developing and
coordinating the lumber grades of the
various species of lumber, the
assignment of design values, and the
preparation of grading rules applicable
to each species. Its provisions include
implementation of the standard through
an accreditation and certification
program; establishment of principal
classifications and lumber sizes for
yard, structural, and factory/shop use;
classification, measurement, grading,
and grade-marking of lumber;
definitions of terms and procedures to
provide a basis for the use of uniform
methods in the grading inspection,
measurement, and description of
softwood lumber; commercial names of
the principal softwood species;
definitions of terms used in describing
standard grades of lumber; and
commonly used industry abbreviations.
The standard also includes the
organization and functions of the
Committee, the Board of Review, and
the National Grading Rule Committee.

NIST invites public comments on the
current standard, PS 20-15, which is
available at https://www.nist.gov/
standardsgov/voluntary-product-
standards-program.

Attachments will be accepted in plain
text, Microsoft Word, or Adobe PDF
formats. Comments containing
references, studies, research, and other
empirical data that are not widely
published should include copies or
electronic links of the referenced
materials.

All submissions, including
attachments and other supporting
materials, will become part of the public
record and subject to public disclosure.
NIST reserves the right to publish
comments publicly, unedited and in


https://www.nist.gov/standardsgov/voluntary-product-standards-program
https://www.nist.gov/standardsgov/voluntary-product-standards-program
https://www.nist.gov/standardsgov/voluntary-product-standards-program
https://www.nist.gov/standardsgov/voluntary-product-standards-program
https://www.nist.gov/standardsgov/voluntary-product-standards-program
https://www.nist.gov/standardsgov/voluntary-product-standards-program
http://enforcement.trade.gov/frn/
http://enforcement.trade.gov/frn/
http://access.trade.gov
http://access.trade.gov
mailto:david.alderman@nist.gov
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their entirety. Sensitive personal
information, such as account numbers
or Social Security numbers, or names of
other individuals, should not be
included. Submissions will not be
edited to remove any identifying or
contact information. Do not submit
confidential business information, or
otherwise sensitive or protected
information. Comments that contain
profanity, vulgarity, threats, or other
inappropriate language or content will
not be considered.

All public comments will be reviewed
and considered. Written comments
should be submitted in accordance with
the DATES and ADDRESSES sections of
this notice. The American Lumber
Standard Committee and NIST will
consider all responsive comments
received and may revise the standard, as
appropriate.

Authority: 15 U.S.C. 272.

Kevin A. Kimball,

Chief of Staff.

[FR Doc. 2019-21343 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

National Institute of Standards and
Technology Performance Review
Board Membership

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice.

SUMMARY: This notice lists the
membership of the National Institute of
Standards and Technology Performance
Review Board (NIST PRB) and
supersedes the list published on August
27,2018.

DATES: The changes to the NIST PRB
membership list announced in this
notice are effective October 2, 2019.

FOR FURTHER INFORMATION CONTACT: Didi
Hanlein at the National Institute of
Standards and Technology, (301) 975—
3020 or by email at desiree.hanlein@
nist.gov.

SUPPLEMENTARY INFORMATION: The
National Institute of Standards and
Technology Performance Review Board
(NIST PRB or Board) reviews
performance appraisals, agreements,
and recommended actions pertaining to
employees in the Senior Executive
Service and ST-3104 employees. The
Board makes recommendations to the
appropriate appointing authority
concerning such matters so as to ensure

the fair and equitable treatment of these
individuals.

This notice lists the membership of
the NIST PRB and supersedes the list
published in the Federal Register on
August 27, 2018 (83 FR 43657).

NIST PRB Members

Joannie Chin (C) (alternate), Deputy
Director, Engineering Laboratory,
National Institute of Standards &
Technology, Gaithersburg, MD 20899.
Appointment Expires: 12/31/19

Marla Dowell (C) (alternate), Director,
Communications Technology
Laboratory, National Institute of
Standards & Technology, Boulder, CO
80305. Appointment Expires: 12/31/
21

Kathleen James (C), Chief
Administrative Officer, Bureau of
Economic Analysis, Washington, DC
20233. Appointment Expires: 12/31/
21

Eric Lin (C) (alternate), Director,
Material Measurement Laboratory,
National Institute of Standards &
Technology, Gaithersburg, MD 20899.
Appointment Expires: 12/31/21

Charles Romine (C), Director,
Information Technology Laboratory,
National Institute of Standards &
Technology, Gaithersburg, MD 20899.
Appointment Expires: 12/31/21

Carroll Thomas (C), Director, Hollings
Manufacturing Extension Partnership
Program, National Institute of
Standards & Technology,
Gaithersburg, MD 20899.
Appointment Expires: 12/31/19

Authority: 5 U.S.C. 4301 et seq.
Kevin A. Kimball,
Chief of Staff.
[FR Doc. 2019-21469 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG909

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Site
Characterization Surveys of Lease
Areas

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an incidental
harassment authorization.

SUMMARY: In accordance with the
regulations implementing the Marine

Mammal Protection Act (MMPA) as
amended, notification is hereby given
that we have issued an incidental
harassment authorization (IHA) to
@rsted Wind Power LLC (Qrsted) to take
small numbers of marine mammals, by
harassment, incidental to high-
resolution geophysical (HRG) survey
investigations associated with marine
site characterization activities off the
coast of Massachusetts and Rhode
Island in the areas of Commercial Lease
of Submerged Lands for Renewable
Energy Development on the Outer
Continental Shelf (OCS). These areas are
currently being leased by the
Applicant’s affiliates, Deepwater Wind
New England, LLC and Bay State Wind
LLC respectively, and are identified as
OCS-A 0486, OCS-A 0487, and OCS-A
0500 (collectively referred to as the
Lease Areas). @rsted is also planning to
conduct marine site characterization
surveys along one or more export cable
route corridors (ECRs) originating from
the Lease Areas and landing along the
shoreline at locations from New York to
Massachusetts, between Raritan Bay
(part of the New York Bight) to
Falmouth, Massachusetts.

DATES: This authorization is effective
one year from the date of issuance.

FOR FURTHER INFORMATION CONTACT: Rob
Pauline, Office of Protected Resources,
NMEFS, (301) 427—-8401. Electronic
copies of the application and supporting
documents, as well as the issued IHA,
may be obtained online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mamimal-protection-act. In case
of problems accessing these documents,
please call the contact listed above.
SUPPLEMENTARY INFORMATION:

Background

The MMPA prohibits the “‘take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361.)
direct the Secretary of Commerce (as
delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization may be
provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the


https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
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availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”’); and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth.

Summary of Request

On March 8, 2019, NMFS received an
application from @rsted for the taking of
marine mammals incidental to HRG and
geotechnical survey investigations in
the OCS—A 0486, OCS—A 0487, and
OCS-A 0500 Lease Areas, designated
and offered by the Bureau of Ocean
Energy Management (BOEM) as well as
along one or more ECRs between the
southern portions of the Lease Areas
and shoreline locations from New York
to Massachusetts, to support the
development of an offshore wind
project. Drsted’s request is for take, by
Level B harassment, of small numbers of
15 species or stocks of marine
mammals. The application was
considered adequate and complete on
May 23, 2019. Neither @rsted nor NMFS
expects serious injury or mortality to
result from this activity and, therefore,
an [HA is appropriate.

NMFS previously issued two IHAs to
Orsted subsidiaries Bay State Wind (81
FR 56589, August 22, 2016; 83 FR
36539, July 30, 2018) and Deepwater
Wind (82 FR 32230, July 13, 2017; 83 FR
28808, June 21, 2018) for similar
activities. Qrsted has complied with all
the requirements (e.g., mitigation,
monitoring, and reporting) of the issued
IHAs.

Description of the Specified Activity
Overview

The purpose of the HRG surveys in
the Lease Area and ECRs is to support
the characterization of the existing
seabed and subsurface geological
conditions. This information is
necessary to support the final siting,
design, and installation of offshore
project facilities, turbines and subsea
cables within the project area as well as
to collect the data necessary to support
the review requirements associated with
section 106 of the National Historic
Preservation Act of 1966, as amended.
Underwater sound resulting from

Drsted’s planned site characterization
surveys has the potential to result in
incidental take of marine mammals.
This take of marine mammals is
anticipated to be in the form of
harassment and no serious injury or
mortality is anticipated, nor is any
authorized in this IHA. @rsted plans to
conduct continuous HRG survey
operations 24-hours per day (Lease Area
and ECR Corridors) using multiple
vessels. Based on the planned 24-hour
operations, the survey activities for all
survey segments would require 666
vessel days total if one vessel were
surveying the entire survey line
continuously. However, an estimated 5
vessels may be used simultaneously
with a maximum of no more than 9
vessels. Therefore, all of the survey will
be completed within one year.

A detailed description of the planned
survey activities, including types of
survey equipment planned for use, is
provided in the Federal Register notice
for the proposed IHA (84 FR 36054; July
26, 2019). Please refer to that Federal
Register notice for the description of the
specified activity.

Comments and Responses

A notice of NMFS’ proposal to issue
an IHA was published in the Federal
Register on July 26, 2019 (84 FR 36054).
During the 30-day public comment
period, NMFS received comment letters
from: (1) The Marine Mammal
Commission (Commission); (2) the law
firm of Gatzke Dillon & Balance LLP
representing the community group ACK
Residents Against Wind Turbines (ACK
Residents); and (3) a group of
environmental non-governmental
organizations (ENGOs) including the
Natural Resources Defense Council,
Conservation Law Foundation, National
Wildlife Federation, Defenders of
Wildlife, WDC North America,
NY4WHALES, Wildlife Conservation
Society, Surfrider Foundation, Mass
Audubon, Ocean Conservation
Research, International Marine Mammal
Project of the Earth Island Institute, and
IFAW—International Fund for Animal
Welfare. NMFS has posted the
comments online at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/incidental-
take-authorizations-other-energy-
activities-renewable.

The following is a summary of the
public comments received and NMFS’
responses.

Comment 1: The Commission
recommended that NMFS review the in-
situ measured Level B harassment zones
submitted by @rsted and use them
rather than the source levels back-
calculated from those measurements to

inform the extents of the Level B
harassment zones.

Response: NMFS has reviewed the in-
situ measured Level B harassment
isopleth zones at length. When NMFS
compared the field sound source
verification (SSV) measurements to the
source levels measured in a controlled
experimental setting (i.e., Crocker and
Fratantonio, 2016), we found sizable
discrepancies for calculated impact
distances for the same equipment that
cannot be explained solely by
absorption and scattering of acoustic
energy. We suspect that these
discrepancies are due to the beam
pattern of many HRG sources, and the
likelihood that many field SSVs were
measured outside the main lobe of the
source at various degrees. Given this
information, NMFS elected to rely on
the source levels developed by Crocker
and Fratantonio (2016) if such
information was available for a specific
piece of equipment. If equipment had
not been tested in a controlled setting,
NMEFS used source levels provided by
the equipment manufacturer.

Comment 2: The Commission
recommended that pulse duration and
number of pulses should be used to
adjust the respective source levels
where appropriate. Furthermore, the
Commission recommended that both
beam width and operating frequency of
the various sources should be used to
better inform the extents of the Level B
harassment zones and that NMFS
should assume a consistent 20logR
propagation loss for all Level B
harassment zone calculations. The
Commission recommended that, if
SPLrms-based source levels are used to
inform the extents of the Level B
harassment zones, NMFS consult with
BOEM regarding how the SPLrms-based
source levels from Crocker and
Fratantonio (2016) should be used.

Response: Since the Level B
harassment threshold is a pressure
measurement, energy accumulation over
time is not measured. As such, pulse
duration and number of pulses is not
relevant to calculating Level B
harassment thresholds. NMFS is
currently working on an interim
guidance document that may be used to
establish sound source levels and
propagation analyses for all HRG
sources. Beam width specifications,
operating frequencies and a propagation
rate of 20logR will likely be used to
estimate harassment zones. NMFS will
share the guidance document with the
Commission once it has been finalized.
Furthermore, NMFS has been in
discussions with BOEM regarding
appropriate uses of source levels from
Crocker and Fratantonio (2016).


https://www.fisheries.noaa.gov/national/marine-mammal-protection/incidental-take-authorizations-other-energy-activities-renewable
https://www.fisheries.noaa.gov/national/marine-mammal-protection/incidental-take-authorizations-other-energy-activities-renewable
https://www.fisheries.noaa.gov/national/marine-mammal-protection/incidental-take-authorizations-other-energy-activities-renewable
https://www.fisheries.noaa.gov/national/marine-mammal-protection/incidental-take-authorizations-other-energy-activities-renewable
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Comment 3: The Commission
recommended that NMFS work with
BOEM to develop methodological and
signal processing standards for use by
action proponents that conduct HRG
SUTVEYS.

Response: NMFS understands there is
a need for such standards and is
working collaboratively with BOEM on
this effort.

Comment 4: The Commission
recommended that NMFS refrain from
using the proposed renewal process.
The Commission stated that the renewal
process should be used sparingly and
selectively, by limiting its use only to
those proposed incidental harassment
authorizations that are expected to have
the lowest levels of impacts to marine
mammals and that require the least
complex analyses. NGOs asserted that
NMFS apparently intends the Renewal
process to become the rule rather than
an exception, citing to a number of
proposed IHAs that included requests
for comment on a potential Renewal.

Response: As described in the Federal
Register notice for the proposed IHA (84
FR 36054; July 26, 2019) and on NMFS’
website where information on all
MMPA incidental take authorization
processes is provided, requests for
Renewal IHAs are appropriate only in
limited and well-defined circumstances.
NMFS does not anticipate many projects
that would meet all the criteria for a
Renewal. Nonetheless, information
about the Renewal process and the
opportunity to comment on a potential
Renewal is included in every notice of
a proposed IHA because NMFS cannot
predetermine who may seek or qualify
for a Renewal. Under section
101(a)(5)(D), it is up to an applicant to
request incidental harassment
authorization; NMFS includes
information about the potential Renewal
process in all proposed IHAs because it
is at least initially up to the applicant
to decide whether they want to seek
qualification for a Renewal IHA. NMFS
has also explained that the possibility of
a Renewal must be included in the
notice of the initial proposed IHA for
the agency to consider a Renewal
request, for the purpose of providing
adequate opportunity for public
comment on the project during the 30-
day comment period on the
appropriateness of, and any information
pertinent to, a Renewal. Where the
commenter has likely already reviewed
and commented on the initial proposed
THA and a potential Renewal for these
same activities, activities by the same
THA holder in the same geographic area,
the abbreviated additional comment
period is sufficient for consideration of
the results of the preliminary

monitoring report and new information
(if any) from the past months.

NMFS’ purpose in providing for
Renewals is two-fold. First and
foremost, the efficiencies in dealing
with these simple, low-impact projects
(which have already been fully
described and analyzed in the initial
IHA) frees up limited staff resources to
increase focus on more complex and
impactful projects and improves our
ability to conserve and protect marine
mammals by even better evaluating and
utilizing new science, evolving
technologies, and potential new
mitigation measures. In addition, while
the agency has always striven for
efficiency in regulatory processes,
recent directives have called for
agencies to put processes in place that
reduce regulatory timelines and the
regulatory burden on the public. The
Renewal process reduces the effort
needed by both applicants and NMFS
staff for simple, relatively low impact
projects with little to no uncertainty
regarding effects that have already been
fully analyzed by the agency and
considered by the public—with no
reduction in protection to marine
mammals.

Comment 5: The Commission argued
that the additional 15-day comment
period for Renewals places a burden on
reviewers who will need to review the
original authorization and numerous
supporting documents and then
formulate comments very quickly.

Response: NMFS has taken a number
of steps to ensure the public has
adequate notice, time, and information
to be able to comment effectively on
Renewal THAs. Federal Register notices
for proposed initial IHAs identify the
conditions under which a one-year
Renewal THA could be appropriate. This
information would have been presented
in the Request for Public Comments
section, which encouraged submission
of comments on a potential one-year
Renewal in addition to the initial IHA
during the initial 30-day comment
period. With Renewals limited to
another year of identical or nearly
identical activity in the same location or
a subset of the initial activity that was
not completed, this information about
the Renewal process and the project-
specific information provided in the
Federal Register notice provides
reviewers with the information needed
to provide information and comment on
both the initial IHA and a potential
Renewal for the project. Thus reviewers
interested in submitting comments on a
proposed Renewal during the additional
15-day comment period will have
already reviewed the activities, the
species and stocks affected, and the

mitigation and monitoring measures,
which will not change from the IHA
issued, and the anticipated effects of
those activities on marine mammals and
provided their comments and any
information pertinent to a possible
Renewal during the initial 30-day
comment period. When we receive a
request for a Renewal THA, if the project
is appropriate for a Renewal we will
publish notice of the proposed IHA
Renewal in the Federal Register and
provide the additional 15 days for
public comment to allow review of the
additional documents (preliminary
monitoring report, Renewal request, and
proposed Renewal), which should just
confirm that the activities have not
changed (or only minor changes),
commit to continue the same mitigation
and monitoring measures, and
document that monitoring does not
indicate any impacts of a scale or nature
not previously analyzed.

In addition, to minimize any burden
on reviewers, NMFS will directly
contact all commenters on the initial
THA by email, phone, or, if the
commenter did not provide email or
phone information, by postal service to
provide them direct notice about the
opportunity to submit any additional
comments.

Comment 6: The Commission and
ENGOs expressed concern that the
Renewal process discussed in the notice
for the proposed IHA is inconsistent
with the statutory requirements
contained in section 101(a)(5)(D) of the
MMPA. The ENGOs asserted that IHAs
can be valid for not more than one year
and both commenters stated that 30
days for comment, including on
Renewal THAs, is required.

Response: NMFS’ THA Renewal
process meets all statutory
requirements. All IHAs issued, whether
an initial IHA or a Renewal IHA, are
valid for a period of not more than one
year. And the public has at least 30 days
to comment on all proposed IHAs, with
a cumulative total of 45 days for IHA
Renewals. One commenter
characterized the agency’s request for
comments as seeking comment on the
Renewal process and the proposed THA,
but the request for comments was not so
limited. As noted above, the Request for
Public Comments section made clear
that the agency was seeking comment
on both the initial proposed IHA and
the potential issuance of a Renewal for
this project. Because any Renewal (as
explained in the Request for Public
Comments section) is limited to another
year of identical or nearly identical
activities in the same location (as
described in the Description of Proposed
Activity section) or the same activities
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that were not completed within the one-
year period of the initial IHA, reviewers
have the information needed to
effectively comment on both the
immediate proposed IHA and a possible
one-year Renewal, should the IHA
holder choose to request one in the
coming months. Minor changes were
previously made to the description of
the Renewal process to make this even
clearer.

While there will be additional
documents submitted with a Renewal
request, for a qualifying Renewal these
will be limited to documentation that
NMFS will make available and use to
verify that the activities are identical to
those in the initial IHA, are nearly
identical such that the changes would
have either no effect on impacts to
marine mammals or decrease those
impacts, or are a subset of activities
already analyzed and authorized but not
completed under the initial IHA. NMFS
will also confirm, among other things,
that the activities will occur in the same
location; involve the same species and
stocks; provide for continuation of the
same mitigation, monitoring, and
reporting requirements; and that no new
information has been received that
would alter the prior analysis. The
Renewal request will also contain a
preliminary monitoring report, but that
is to verify that effects from the
activities do not indicate impacts of a
scale or nature not previously analyzed.
The additional 15-day public comment
period provides the public an
opportunity to review these few
documents, provideany additional
pertinent information and comment on
whether they think the criteria for a
Renewal have been met. Between the
initial 30-day comment period on these
same activities and the additional 15
days, the total comment period for a
Renewal is 45 days.

In addition to the IHA Renewal
process being consistent with all
requirements under section 101(a)(5)(D),
it is also consistent with Congress’
intent for issuance of IHAs to the extent
reflected in statements in the legislative
history of the MMPA. Through the
provision for Renewals in the
regulations, description of the process
and express invitation to comment on
specific potential Renewals in the
Request for Public Comments section of
each proposed IHA, the description of
the process on NMFS’ website, further
elaboration on the process through
responses to comments such as these,
posting of substantive documents on the
agency’s website, and provision of 30 or
45 days for public review and comment
on all proposed initial IHAs and
Renewals respectively, NMFS has

ensured that the public “is invited and
encouraged to participate fully in the
agency decision-making process.”
Otherwise the NGOs cite to a House of
Representatives’ Report that discusses
the timing of public comment where a
request is received for an IHA identical
to one issued in the previous year. But
the bill that this report accompanied
included a specific provision for
renewing IHAs, which was not included
in the final public law. Therefore it is
unknown how the statement in the
House Report relates, if at all, to NMFS’
implementation of the statutory
provisions that in the end were enacted.

Comment 7: NGOs asserted that
NMFS must explain why applicants
who conduct activities that may result
in incidental harassment of marine
mammals for more than one year should
not be required to apply under section
101(a)(5)(A), which provides for
incidental take authorizations for up to
five years.

Response: While all take of marine
mammals is prohibited under the
MMPA unless authorized or exempted,
it is up to the operator to determine
whether their activities may result in
the incidental take of marine mammals
and therefore whether they should
request incidental take coverage from
NMEFS. This includes it being the
applicant’s choice, if their activities will
result in harassment only, whether to
seek a multi-year authorization under
section 101(a)(5)(A) or a one-year
authorization, with the potential for a
one-year Renewal for certain limited
projects, under section 101(a)(5)(D).
Where Congress provided both options
and stated that authorizations proceed
“upon request” of the applicant, NMFS
cannot ‘require” an applicant to pursue
authorization under a particular
provision if they qualify under either.

Comment 8: ACK Residents indicated
that the proposed IHA provided no
description of the existing noise and
vessel traffic conditions within the
impact area of the proposed survey
activity. Thus, there is no baseline from
which to conduct a proper impact
analysis.

Response: Ambient ocean noise levels
generally do not exceed 100 dB in the
Atlantic waters of the Northeast United
States (Haver et al., 2018). Noise from
ship traffic can temporarily increase
ocean noise in a localized area around
the vessel. However, the threshold for
Level B harassment is 120 dB. Ambient
noise levels below that value or brief
noise level increases from vessel traffic
in a small, localized area have no
impact on our analysis.

Comment 9: ACK Residents and the
ENGOs noted that the analysis does not

evaluate the project’s contribution to the
cumulative take of marine mammals as
it fails to account for existing noise and
vessel conditions, as well as other wind
energy leases near or adjacent to the
Orsted project area. The ENGOs further
recommended that the agency carefully
analyze the cumulative impacts from
the proposed survey activities on the
North Atlantic right whale and other
protected species.

Response: The MMPA grants
exceptions to its broad take prohibition
for a “specified activity.” 16 U.S.C.
1371(a)(5)(A)(i). Cumulative impacts
(also referred to as cumulative effects) is
a term that appears in the context of
NEPA and the ESA, but it is defined
differently in those different contexts.
Neither the MMPA nor NMFS’s codified
implementing regulations address
consideration of other unrelated
activities and their impacts on
populations. However, the preamble for
NMFS’s implementing regulations (54
FR 40338; September 29, 1989) states in
response to comments that the impacts
from other past and ongoing
anthropogenic activities are to be
incorporated into the negligible impact
analysis via their impacts on the
environmental baseline. Accordingly,
NMEFS here has factored into its
negligible impact analyses the impacts
of other past and ongoing anthropogenic
activities via their impacts on the
baseline (e.g., as reflected in the
density/distribution and status of the
species, population size and growth
rate, and other relevant stressors (such
as incidental mortality in commercial
fisheries)). Further, as part of the NEPA
process, NMFS drafted an
environmental assessment (EA) that
analyzed potential impacts from past,
present, and reasonably foreseeable
future actions. These actions included
vessel traffic, geophysical and
geotechnical surveys (including those
from nearby wind development
projects), and military readiness
activities. NMFS determined that there
were no cumulatively significant
impacts to marine mammals and their
habitat and the agency signed a finding
of no significance (FONSI) in
September, 2019. The EA/FONSI is
available at: https://
www.fisheries.noaa.gov/action/
incidental-take-authorization-orsted-
wind-power-llc-site-characterization-
surveys-renewable., for this activity and
NMFS’ authorization of incidental take
of right whales and other ESA-listed
species in the Biological Opinion issued
in April 2013 as part of a programmatic
consultation between BOEM and NMFS.
NMFS'’ biological opinion was that the


https://www.fisheries.noaa.gov/action/incidental-take-authorization-orsted-wind-power-llc-site-characterization-surveys-renewable
https://www.fisheries.noaa.gov/action/incidental-take-authorization-orsted-wind-power-llc-site-characterization-surveys-renewable
https://www.fisheries.noaa.gov/action/incidental-take-authorization-orsted-wind-power-llc-site-characterization-surveys-renewable

52468

Federal Register/Vol. 84, No. 191/ Wednesday, October 2, 2019/ Notices

proposed action is not likely to
jeopardize the continued existence of
identified ESA-listed species. It is also
NMFS’ opinion that the proposed action
is not likely to destroy or adversely
modify designated North Atlantic right
whale critical habitat.

Comment 10: ACK Residents argued
that the analysis did not assess the
project’s potential to cause vessel strikes
and that NMFS should have quantified
the number of vessels, project-related
vessel miles, or vessel density and then
correlated this figure to the number of
marine mammals that may be present in
the impact area. Without this
information, ACK Residents felt it was
impossible to determine whether the
proposed mitigation measures can be
effectively implemented and whether
they would successfully reduce take-
related impacts on the marine mammal
species.

Response: NMFS clearly stated in the
proposed IHA that between 5 and 9
survey vessels would be used
concurrently. NMFS did analyze the
potential effects of use of multiple
vessels in the EA. Given the size of the
survey area, the relatively low density of
marine mammal species authorized for
take, slow vessel speeds, and additional
required vessel strike avoidance
measures, NMFS has determined the
likelihood of vessel strike as a result of
the surveys to be so low as to be
discountable. There have been no
reported ship strikes of species during
multiple HRG surveys for which NMFS
has issued incidental take
authorizations. Further, @rsted shall
implement measures (e.g., vessel speed
restrictions, separation distances,
protected species observer (PSO)
monitoring and shutdown requirements)
to reduce the risk of a vessel strike to
marine mammal species.

Comment 11: ACK Residents noted
that the analysis fails to assess noise
impacts on whale communication and
navigation, both of which rely on
echolocation and sound transmission.

Response: In the section on Potential
Effects of the Specified Activity on
Marine Mammals and Their Habitat
contained in the proposed IHA, NMFS
included a subsection on the potential
effects of masking. The comparatively
lower source levels and higher
frequencies of the sources used in these
activities mean that sound attenuates at
relatively short distances from the
source and is unlikely to meaningfully
add to background noise in the area.
NMFS determined that while some
number of marine mammals may be
subject to occasional masking as a result
of survey activity, temporary shifts in
calling behavior to reduce the effects of

masking, on the scale of no more than

a few minutes, are not likely to result in
failure of an animal to feed successfully,
breed successfully, or complete its life
history. Please refer to that section for
additional detail.

Comment 12: ACK Residents and the
ENGOs commented that the proposed
IHA analysis failed to examine the
extent to which marine mammals, in
response to the noise emitted by the
survey equipment and/or the threats
posed by project-related vessels, would
move out of the project area.
Additionally, they felt that NMFS did
not evaluate the potential negative
impacts that displaced marine mammals
would sustain, including indirect ship
strike resulting from increased
vulnerability to other vessels not subject
to the mitigation measures imposed on
Orsted vessels.

Response: NMFS determined that
habitat displacement was not an
expected outcome of the specified
activity. As discussed in the notice for
the proposed IHA (84 FR 36054; July 26,
2019), we anticipate marine mammals
may temporarily avoid the area of
disturbing noise, but this would be a
relatively small area even when
multiple survey are operating
concurrently. The Level B harassment
zone was conservatively estimated to be
only 178 m around any participating
survey vessels and is actually smaller
(maximum of 141 m) as described later
in the Estimated Take section.
Additionally, any potential effects are
expected to be short-term, given the
movement of both whales and boats and
the small overall area of potential
overlap and response. Therefore, habitat
displacement is not reasonably likely to
occur. Furthermore, if an aggregation of
right whales concentrated in a feeding
area, they should be readily observed by
PSOs and survey vessels would be
required to employ vessel strike
avoidance measures including
maintaining a separation distance of at
least 500 m.

Comment 13: ACK Residents pointed
out that NMFS omitted a required
element of a proper harassment
assessment—namely, that the agency
failed to correlate the anticipated take of
each individual marine mammal species
to its overall stock or population.

Response: As a result of the analysis
of the anticipated effects and authorized
take described in the Negligible Impact
Determination section, NMFS found
that that the total marine mammal take
from @rsted’s planned HRG survey
activities will have a negligible impact
on each of the affected marine mammal
species or stocks. Specifically, the
nature and scale of the take authorized

for this activity is such that no impacts
to reproduction or survival of any
individuals are predicted, and therefore
no impacts to the stocks are anticipated
to follow. Additionally, NMFS
concluded in the Small Numbers
section that the numbers of marine
mammals authorized for take, for all
species and stocks, would be considered
small relative to the relevant stocks or
populations. Please refer to that section
for additional detail.

Comment 14: ACK Residents
expressed concern that the operating
frequency assumed in the analysis may
not be the one used in the field during
the actual survey work and, therefore,
much of the analysis is meaningless.

Response: The operating frequencies
used as part of the analysis were
supplied by the equipment
manufacturer. NMFS assumed that the
primary operating frequency was the
midpoint between the high and low
ranges of HRG equipment. NMFS
acknowledges that the actual operating
frequencies utilized for specific
equipment during survey activities may
not be the midpoints. However, use of
other frequencies within the
manufacturers’ supplied ranges would
have no effect on our analysis, including
Level B harassment zone sizes or
calculated take numbers. In this case,
sound frequency was not used as a
factor in the determination of Level B
harassment isopleths, which was a
conservative choice, given that the
sound from higher frequency sources
(such as those used here) actually
attenuates more quickly, resulting in
smaller isopleths and harassment zones.

Comment 15: Since NMFS is
authorizing 10 right whale takes by
Level B harassment, ACK Residents
contend that NMFS must lack
confidence that the mitigation measures
will work.

Response: NMFS understands that the
required mitigation and monitoring
measures may not be 100 percent
effective under all conditions. Due to
night time operations over an extended
period (666 vessel days), NMFS
acknowledges that a limited number of
right whales may enter into the Level B
harassment zone without being
observed. Therefore, NMFS has
conservatively authorized take of 10
right whales by Level B harassment.

Comment 16: ACK Residents noted
that the analysis needs to disclose is
whether the surveys will take place
during those times of year when each
marine mammal species is expected to
be present in the project impact area.
That information is not provided.

Response: NMFS indicated that
survey activities for all survey segments
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would require 666 vessel days total if
one vessel were surveying the entire
survey line. Activities are likely to be
continuous throughout the one-year
effective period. To account for seasonal
density variance, density data were
mapped within the boundary of the
survey area for each segment using
geographic information systems. For
each survey segment, the maximum
densities for each season (spring,
summer, fall and winter) as reported by
Roberts et al. (2016b; 2017; 2018), were
averaged to establish an annual density
for the entire year.

Comment 17: According to ACK
Residents, recent data not included in
the analysis shows that more right
whales are moving into or near the
project area. This means that the
number of right whales potentially
affected by the project is likely higher
than assumed in the analysis.
Additionally, the ENGOs felt that the
density maps produced by Roberts et al.
(2016) did not fully reflect the
abundance, distribution, and density of
marine mammals for the U.S. East Coast
and therefore should not be the only
information source relied upon when
estimating take.

Response: NMFS has determined that
the data provided by Roberts et al.
(2016; 2017; 2018) represents the best
available information concerning
marine mammal density in the survey
area and has used it accordingly. NMFS
has considered other available
information, and determined that it does
not contradict the information provided
by Roberts et al. (2016; 2017; 2018). The
sources suggested by the commenters do
not provide data in a format that is
directly usable in an acoustic exposure
analysis. The references were either
anecdotal or did not contain density
information. Additionally, and as
explained in greater detail in the
Estimated Take section, a recent marine
mammal monitoring report covering
Lease Area OCS—A 0500 and nearby
ECR corridors did not record any
confirmed right whale sightings from 3
separate HRG survey vessels over a
combined period of 376 vessel days. We
will continue to review data sources,
including those recommended by
commenters for consideration for their
suitability for inclusion in future
analyses to ensure the use of best
available science in our analyses.

Comment 18: ACK Residents and the
ENGOs alleged that NMFS did not
explain or analyze the extent to which
the planned “concurrent” use of HRG
survey equipment changes the noise
analysis or increases the potential take
risk to marine mammals.

Response: NMFS addressed the
concurrent use of multiple survey
vessels and equipment in the EA. Given
the size of the survey area, these vessels
may be operating at considerable
distance from one another. In some
instances, however, vessels would be no
closer than 500 m to each other. Since
the largest Level B harassment isopleth
is 178 m, there is no chance that the
sound fields exceeding the Level B
harassment threshold generated by each
vessel would overlap and either
increase the predicted received sound
levels above established thresholds or
increase cumulative exposure beyond
what has been modelled. Furthermore,
multiple vessels on the water means
that more PSOs would be active and,
therefore, would be more capable of
detecting species of concern. This
information would be distributed among
operating survey vessels, potentially
reducing impacts to such species.
Importantly, the use of multiple survey
vessels as well as autonomous survey
vehicles (ASVs) concurrently will
decrease the total number of days
during which anthropogenic sound is
introduced into the marine
environment.

Comment 19: ACK Residents asserted
that since right whales can dive deeply
and spend significant amount of time
underwater, they may not be visually
detected, even by trained PSOs using
high-powered binoculars and night-
vision goggles.

Response: NMFS finds visual
observation by PSOs to be generally
effective in detecting and helping to
mitigate less cryptic (e.g., non-deep
divers), larger marine mammal species
(such as right whales), especially in
shallower waters such as those in the
activity area.

Comment 20: ENGOs recommended
that NMFS impose a restriction on site
assessment and characterization
activities that have the potential to
injure or harass the North Atlantic right
whale (i.e., source level >180 dB re 1
uPa) minimally from November 1st to
May 14th in the Lease Areas.

Response: In evaluating how
mitigation may or may not be
appropriate to ensure the least
practicable adverse impact on species or
stocks and their habitat, we carefully
consider two primary factors: (1) The
manner in which, and the degree to
which, the successful implementation of
the measure(s) is expected to reduce
impacts to marine mammals, marine
mammal species or stocks, and their
habitat; and (2) the practicability of the
measures for applicant implementation,
which may consider such things as
relative cost and impact on operations.

NMEFS is concerned about the status
of the North Atlantic right whale
population given that a UME has been
in effect for this species since June of
2017 and that there have been a number
of recent mortalities. While NMFS
expects that the effects of a single HRG
survey would be less impactful than
those of some other larger sources of
concern, the potential impacts of
multiple HRG vessels (5—9 according to
@rsted) operating simultaneously in
areas of higher right whale density are
not well-documented and warrant
caution. NMFS reviewed the best
available right whale abundance data for
the planned survey area extending from
southern New England to southern Long
Island (Roberts et al. 2017). We
determined that right whale abundance
is significantly higher in the period
starting in late winter and extending to
late spring in the eastern portion of the
survey area.

Orsted anticipates that approximately
25% of the Lease Area vessel days (78)
may occur between March and June, the
months in which right whale density in
the Lease Areas is highest. Also, no
more than 5% of the total vessel days
(33) are anticipated for the ECR area
north of the lease areas between
February and April, an area and season
in which right whale densities are also
comparatively higher. While this greater
detail regarding the likely spatio-
temporal distribution of surveys across
the action area alleviates some concerns
(i.e., showing that survey are days are
not disproportionally concentrated in
the high-density areas and times),
NMFS worked with @rsted to further
limit impacts by limiting the number of
surveys that will operate concurrently
in the Lease Areas in high-density
months. Prsted plans to operate one to
two vessels concurrently, with up to
three vessels for short periods of time—
and has committed to operate no more
than 3 HRG survey vessels concurrently
from March through June within the
three identified lease areas (OCS-A
0486, 0487, and 0500) and ECR areas
north of the lease areas up to, but not
including, coastal and bay waters. This
requirement is included in the IHA.

Limiting the number of survey vessels
operating concurrently during high-
density months in high-density areas
will help to reduce both the number and
intensity of right whale takes. Regarding
practicability, the timing of @rsted’s
surveys is driven by a complex suite of
factors including availability of vessels
and equipment (which are used for
other surveys and by other companies),
other permitting timelines, and the
timing of certain restrictions associated
with fisheries gear, among other things.
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Nonetheless, Qrsted has indicated that
there is enough flexibility to revise their
survey plan such that they can both
accommodate this measure and satisfy
their permitting and operational
obligations, and we do not anticipate
that these restrictions will impact
Orsted’s ability to execute their survey
plan within the planned 666 vessel
days. Therefore, NMFS determined that
this required mitigation measure is
sufficient to ensure the least practicable
adverse impact on species or stocks and
their habitat.

Comment 21: The ENGOs
recommended that geophysical surveys
should commence, with ramp up,
during daylight hours only to maximize
the probability that marine mammals
are detected and confirmed clear of the
exclusion zone. They state that if a right
whale is detected in the EZ at night and
the survey shuts down, the survey
should not resume until daylight hours.

Response: We acknowledge the
limitations inherent in detection of
marine mammals at night. However,
similar to the discussion above
regarding time closures, restricting the
ability of the applicant to ramp-up
surveys only during daylight hours
would have the potential to result in
lengthy shutdowns of the survey
equipment, which could result in the
applicant failing to collect the data they
have determined is necessary, which
could result in the need to conduct
additional surveys the following year.
This would result in significantly
increased costs incurred by the
applicant. Thus the restriction suggested
by the commenters would not be
practicable for the applicant to
implement. In addition, potential
impacts to marine mammals authorized
for take would be limited to short-term
behavioral responses. Restricting
surveys in the manner suggested by the
commenters may reduce marine
mammal exposures by some degree in
the short term, but would not result in
any significant reduction in either
intensity or duration of noise exposure.
No injury is expected to result even in
the absence of mitigation, given the very
small estimated Level A harassment
zones. In the event that NMFS imposed
the restriction suggested by the
commenters, vessels would potentially
be on the water for an extended time
introducing noise into the marine
environment. Therefore, in addition to
practicability concerns for the applicant,
the restrictions recommended by the
commenters could result in the surveys
spending increased time on the water,
which may result in greater overall
exposure to sound for marine mammals;
thus the commenters have not

demonstrated that such a requirement
would result in a net benefit. In
consideration of potential effectiveness
of the recommended measure and its
practicability for the applicant, NMFS
has determined that restricting survey
start-ups to daylight hours is not
warranted in this case.

Comment 22: The ENGOs stated that
is incumbent upon the agency to
address potential impacts to other
endangered and protected whale
species, particularly in light of the
UMESs declared for right whales,
humpback whales and minke whales, as
well as the several strategic and/or
depleted stocks of small cetaceans that
inhabit the region.

Response: NMFS acknowledges the
UMESs for minke whales since January
2017; north Atlantic right whales since
June 2017; humpback whales since
January 2016, and pinnipeds since July
2018. We discuss the potential impacts
of HRG surveys on species for which
UMEs have been declared and for which
take is authorized in the Negligible
Impact Determination section. Please
refer to that discussion.

Comment 23: The ENGOs urged
NMFS to fund analyses of recently
collected sighting and acoustic data for
all data-holders; and continue to fund
and expand surveys and studies to
improve our understanding of
distribution and habitat use of marine
mammals.

Response: We agree with the ENGOs
that analyses of recently collected
sighting and acoustic data, as well as
continued marine mammal surveys, are
warranted, and we welcome the
opportunity to participate in fora where
implications of such data for potential
mitigation measures would be
discussed; however, we do not have
broad statutory authority or the ability
to require that all ““data-holders” fund
such analyses and surveys.
Additionally, NMFS will fund pertinent
surveys based on agency priorities and
budgetary considerations.

Comment 24: The ENGOs indicated
that NMFS should review and approve
night vision and infrared equipment
prior to reliance on this untested
technology to reduce survey risk.
Additionally, the ENGOs commented
that NMFS should encourage developers
to partner with scientists to collect data
that would increase the understanding
of the effectiveness of night vision and
infrared technologies in the Northeast
region.

Response: NMFS agrees with the
ENGOs that improved data on relative
effectiveness of night vision and infra-
red technologies would be beneficial
and could help to inform future efforts

at detection of marine mammals during
nighttime activities. Currently, there are
no existing standards that NMFS could
use to approve night vision and infrared
equipment. Right whales can be seen at
night from a considerable distance,
depending on conditions. Note that in a
recent IHA monitoring report submitted
to NMFS after completion of an HRG
survey off the coast of Delaware
(Deepwater Wind, 83 FR 28808, June 21,
2018) a single confirmed right whale
and a second probable right whale were
observed at night by infra-red cameras at
distances of 1,251 m and approximately
800 m respectively.

The commenters have not provided us
with any specific recommendations to
evaluate beyond a broad
recommendation. However, we will
encourage coordination and
communication between offshore wind
developers and researchers on
effectiveness of night vision and infra-
red technologies, to the extent possible.
While we acknowledge that no
technology is 100% effective either
during daylight or nighttime hours, the
equipment used here will enhance
PSO’s ability to detect marine mammals
at night and the fact that not all will be
detected is accounted for in the
authorized take.

Comment 25: The ENGOs maintained
that the minimum radii of EZs should
be increased and maintained throughout
survey activities. NMFS must require
use of sufficient monitoring practices to
ensure a 500-m EZ for all marine
mammals around all vessels conducting
activities with noise levels that could
result in injury or harassment to these
species. PSOs should also, to the extent
feasible, monitor beyond the minimum
500-m EZ to an extended 1,000 m-EZ for
North Atlantic right whales.
Additionally, the ENGOs recommended
that survey activity must be shut down
upon the visual or acoustic detection of
a North Atlantic right whale.

Response: Regarding the
recommendation for a 1,000 m EZ
specifically for North Atlantic right
whales, we have determined that the
500-m EZ, as required in the IHA, is
sufficiently protective. We note that the
500-m EZ exceeds by almost three times
the modeled distance to the largest
Level B harassment isopleth (178 m).
Thus for North Atlantic right whales
detected by PSOs, all forms of
incidental take (both injury and
behavioral harassment) would be
avoided. For the same reason we are not
requiring shutdown if a right whale is
observed beyond 500 m, presumably at
any distance. Similarly, the
recommended 500-m EZ for other
species is overly conservative when a
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178 m isopleth has been modeled for
behavioral harassment.

Comment 26: The ENGOs
recommended that a combination of
visual monitoring by PSOs and passive
acoustic monitoring (PAM) should be
used at all times.

Response: There are several reasons
why we do not think the use of PAM is
warranted for surveys using the HRG
sound sources planned for use by
Orsted. PAM can be an important tool
for augmenting detection capabilities in
certain circumstances, however, its
utility in further reducing impact for
Orsted’s HRG activities is very limited.
First, for this activity, the area expected
to be ensonified above the level B
harassment threshold are relatively
small (and as described in the Take
Estimate section, even smaller than
indicated in the proposed IHA, a
maximum of 141 m as described in the
Estimated Take section). PAM is only
capable of detecting animals that are
actively vocalizing while many marine
mammal species vocalize infrequently
or during certain activities, which
means that only a subset of the animals
within the range of the PAM will be
detected (and potentially have reduced
impacts). Additionally, localization and
range detection can be challenging for
under certain scenarios. For example,
odontocetes are fast moving and often
travel in large or dispersed groups
which make estimating their
localization difficult. Also, the ability of
PAM to detect baleen whale
vocalizations is further limited due to
being deployed from the stern of a
vessel, which puts the PAM
hydrophones in proximity to propeller
noise and low frequency engine noise
that can mask the low frequency sounds
emitted by baleen whales, including
right whales. Last, as noted previously,
Orsted has detected low numbers of
marine mammals in previous surveys,
and even lower numbers necessitating a
shutdown because of the small size of
the zone. As an example, the recent
monitoring report submitted for Lease
Area OCS-A 0500 and nearby ECR
corridors recorded 496 sightings of
marine mammals over 376 vessel days.
(A sighting could be a single animal or
group of animals observed in the same
area at the same time.) However, only 51
of the sightings required any type of
mitigation action (44 shutdown and 7
delay events). Given the low sightings
rate (1.3 per vessel day) and mitigation
rate (1 mitigation action per 7.3 vessel
days), the addition of this detection
capability (assuming that it would add
as many shutdowns again as assumed
for visual mitigation, which may be an
overestimate) is likely to have only a

nominal effect on reducing potential
impacts to marine mammals in the
survey area.

Given that the effects to marine
mammals from the types of surveys
authorized in this IHA are expected to
be limited to low level behavioral
harassment even in the absence of
mitigation, the limited additional
benefit anticipated by adding this
detection method (especially for right
whales and other low frequency
species), and the cost and
impracticability of implementing a PAM
program, we have determined the
current requirements for visual
monitoring are sufficient to ensure the
least practicable adverse impact on the
affected species or stocks and their
habitat.

Comment 27: The ENGOs
recommended that shift schedule of the
NMFS-approved PSOs aboard the
survey vessel must also be adjusted to
a minimum of four PSOs following a
two-on two-off rotation, each
responsible for scanning no more than
180° of the EZ at any given time.

Response: Previous IHAs issued for
HRG surveys have required that a single
PSO must be stationed at the highest
vantage point and engaged in general
360-degree scanning during daylight
hours. A number of marine mammal
monitoring reports submitted to NMFS
have effectively employed this
approach. NMFS sees no reason to
deviate from this practice at the present
time, as any added benefit would be
limited and uncertain versus the known
added cost. However, NMFS will
require the use of 2 PSOs any time that
(ASVs) are being used as well as during
night operations.

Comment 28: The ENGOs
recommended that all vessels operating
within the survey area, including
support vessels, should maintain a
speed of 10 knots or less during the
entire survey period including those
vessels transiting to/from the survey
area.

Response: NMFS has analyzed the
potential for ship strike resulting from
Orsted’s activity and has determined
that the mitigation measures specific to
ship strike avoidance are sufficient to
avoid the potential for ship strike. These
include: A requirement that all vessel
operators comply with 10 knot (18.5
kilometer (km)/hour) or less speed
restrictions in any SMA or Dynamic
Management Area (DMA); a requirement
that all vessel operators reduce vessel
speed to 10 knots (18.5 km/hour) or less
when any large whale, any mother/calf
pairs, pods, or large assemblages of non-
delphinoid cetaceans are observed
within 100 m of an underway vessel; a

requirement that all survey vessels
maintain a separation distance of 500-m
or greater from any sighted North
Atlantic right whale; a requirement that,
if underway, vessels must steer a course
away from any sighted North Atlantic
right whale at 10 knots or less until the
500-m minimum separation distance
has been established; and a requirement
that, if a North Atlantic right whale is
sighted in a vessel’s path, or within 500
m of an underway vessel, the underway
vessel must reduce speed and shift the
engine to neutral. We have determined
that the ship strike avoidance measures
are sufficient to ensure the least
practicable adverse impact on species or
stocks and their habitat. As noted
previously, occurrence of vessel strike
during surveys is extremely unlikely
based on the low vessel speed of
approximately 4 knots (7.4 km/hour)
while transiting survey lines.

Comment 29: The ENGOs suggested
that it should be NMFS’ top priority to
consider any initial data from State
monitoring efforts, passive acoustic
monitoring data, opportunistic marine
mammal sightings data, and other data
sources, and to take steps now to
develop a dataset that more accurately
reflects marine mammal presence so
that it is in hand for future IHA
authorizations and other work.

Response: NMFS will review any
recommended data sources and will
continue to use the best available
information. We welcome future input,
even outside the comment period for
this particular IHA, from interested
parties on data sources that may be of
use in analyzing the potential presence
and movement patterns of marine
mammals, including North Atlantic
right whales, in New England waters.

Comment 30: The ENGOs asserted
that collectively, the agency’s
assumptions regarding mitigation
effectiveness are unfounded and cannot
be used to justify any reduction in the
number of takes authorized. The ENGOs
stressed that NMFS must not adjust take
numbers for endangered North Atlantic
right whales based on arbitrary and
capricious assumptions regarding the
effectiveness of unproven mitigation
measures which include the following:
(i) The agency’s reliance on a 160 dB
threshold for behavioral harassment is
not supported by best available
scientific information in other low- to
mid-frequency sources that indicates
Level B takes will occur with near
certainty at exposure levels well below
the 160 dB threshold; (ii) the best
available scientific information on
habitat use of the Lease Areas, including
as an increasingly important foraging
site, has not been considered by the
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agency (iii) the geographic and temporal
extent, and the 24-hour nature, of the
survey activities proposed to be
authorized; (iv) the assumption that
marine mammals will take measures to
avoid the sound even though studies
have not found avoidance behavior to be
generalizable among species and
contexts, and even though avoidance
may itself constitute take under the
MMPA; and (v) the monitoring
protocols the agency prescribes for the
EZ are under-protective. The ENGOs
pointed out that the mitigation measures
in the proposed IHA are overall less
protective than previous IHA
authorizations issued for the region.

Response: The five comments
provided by the ENGOs are addressed
individually below.

(i) NMFS acknowledges that the
potential for behavioral response to an
anthropogenic source is highly variable
and context-specific and acknowledges
the potential for Level B harassment at
exposures to received levels below 160
dB rms. Alternatively, NMFS
acknowledges the potential that not all
animals exposed to received levels
above 160 dB rms will not respond in
ways constituting behavioral
harassment. There are a variety of
studies indicating that contextual
variables play a very important role in
response to anthropogenic noise, and
the severity of effects are not necessarily
linear when compared to a received
level (RL). The studies cited in the
comment (Nowacek et al., 2004 and
Kastelein et al., 2012 and 2015) showed
there were behavioral responses to
sources below the 160 dB threshold, but
also acknowledge the importance of
context in these responses. For example,
Nowacek et al., 2004 reported the
behavior of five out of six North Atlantic
right whales was disrupted at RLs of
only 133—-148 dB re 1 yPa (returning to
normal behavior within minutes) when
exposed to an alert signal. However, the
authors also reported that none of the
whales responded to noise from
transiting vessels or playbacks of ship
noise even though the RLs were at least
as strong, and contained similar
frequencies, to those of the alert signal.
The authors state that a possible
explanation for whales responded to the
alert signal and did not respond to
vessel noise is due to the whales having
been habituated to vessel noise, while
the alert signal was a novel sound. In
addition, the authors noted differences
between the characteristics of the vessel
noise and alert signal which may also
have played a part in the differences in
responses to the two noise types.
Therefore, it was concluded that the
signal itself, as opposed to the RL, was

responsible for the response. DeRuiter et
al. (2012) also indicate that variability of
responses to acoustic stimuli depends
not only on the species receiving the
sound and the sound source, but also on
the social, behavioral, or environmental
contexts of exposure. Finally, Gong et
al. (2014) highlighted that behavioral
responses depend on many contextual
factors, including range to source, RL
above background noise, novelty of the
signal, and differences in behavioral
state. Similarly, Kastelein et al., 2015
(cited in the comment) examined
behavioral responses of a harbor
porpoise to sonar signals in a quiet pool,
but stated behavioral responses of
harbor porpoises at sea would vary with
context such as social situation, sound
propagation, and background noise
levels.

NMEFS uses 160 dB (rms) as the
exposure level for estimating Level B
harassment takes and is currently
considered the best available science,
while acknowledging that the 160 db
rms step-function approach is a
simplistic approach. However, there
appears to be a misconception regarding
the concept of the 160 dB threshold.
While it is correct that in practice it
works as a step-function, i.e., animals
exposed to received levels above the
threshold are considered to be “taken”
and those exposed to levels below the
threshold are not, it is in fact intended
as a sort of mid-point of likely
behavioral responses (which are
extremely complex depending on many
factors including species, noise source,
individual experience, and behavioral
context). What this means is that,
conceptually, the function recognizes
that some animals exposed to levels
below the threshold will in fact react in
ways that are appropriately considered
take, while others that are exposed to
levels above the threshold will not. Use
of the 160-dB threshold allows for a
simplistic quantitative estimate of take,
while we can qualitatively address the
variation in responses across different
received levels in our discussion and
analysis.

Overall, we reiterate the lack of
scientific consensus regarding what
criteria might be more appropriate.
Defining sound levels that disrupt
behavioral patterns is difficult because
responses depend on the context in
which the animal receives the sound,
including an animal’s behavioral mode
when it hears sounds (e.g., feeding,
resting, or migrating), prior experience,
and biological factors (e.g., age and sex).
Other contextual factors, such as signal
characteristics, distance from the
source, and signal to noise ratio, may
also help determine response to a given

received level of sound. Therefore,
levels at which responses occur are not
necessarily consistent and can be
difficult to predict (Southall et al., 2007;
Ellison et al., 2012; Bain and Williams,
2006). Further, we note that the sounds
sources and the equipment used in the
specified activities are outside (higher
than) of the most sensitive range of
mysticete hearing.

There is currently no agreement on
these complex issues, and NMFS
followed the practice at the time of
submission and review of this
application in assessing the likelihood
of disruption of behavioral patterns by
using the 160 dB threshold. This
threshold has remained in use in part
because of the practical need to use a
relatively simple threshold based on
available information that is both
predictable and measurable for most
activities. We note that the seminal
review presented by Southall et al.
(2007) did not suggest any specific new
criteria due to lack of convergence in
the data. NMFS is currently evaluating
available information towards
development of guidance for assessing
the effects of anthropogenic sound on
marine mammal behavior. However,
undertaking a process to derive
defensible exposure-response
relationships is complex (e.g., NMFS
previously attempted such an approach,
but is currently re-evaluating the
approach based on input collected
during peer review of NMFS (2016)). A
recent systematic review by Gomez et
al. (2016) was unable to derive criteria
expressing these types of exposure-
response relationships based on
currently available data.

NMFS acknowledges that there may
be methods of assessing likely
behavioral response to acoustic stimuli
that better capture the variation and
context-dependency of those responses
than the simple 160 dB step-function
used here, there is no agreement on
what that method should be or how
more complicated methods may be
implemented by applicants. NMFS is
committed to continuing its work in
developing updated guidance with
regard to acoustic thresholds, but
pending additional consideration and
process is reliant upon an established
threshold that is reasonably reflective of
available science.

(ii) The ENGOs contended that NMFS
did not use the best available scientific
information on habitat use of the Lease
Areas, including areas that are
increasingly important foraging sited.
The ENGOs referenced articles by Kraus
et al. (2016) and Leiter et al. (2017)
which examined right whale occurrence
in offshore wind energy areas near
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Massachusetts and Rhode Island. To
identify areas with statistically higher
animal clustering than surrounding
regions, a hot spot analysis was
performed. Several hot spots were
identified within the Lease Areas.
However, the right whale densities in
the study area ranged from 0.0008
(Winter 2014) to 0.0035 (Spring 2012)
animals per km2. The densities from
these references are generally lower
than those used in our own analysis
which ranged from 0.00379 (Lease area
OCS—-A0487) to 0.00759 (ECR corridors)
animals per km2. The densities used by
NMEFS from Roberts et al. (2016; 2017;
2018) are more conservative or
protective than those measured in the
referenced right whale hot spot papers.

(iii) Given the geographic and
temporal extent of the survey area as
well as continuous 24-hour operations,
the ENGOs question the effectiveness of
the mitigation measures proposed to be
authorized. They specifically
recommended that seasonal restrictions
should be established and consideration
should be given species for which a
UME has been declared. NMFS is
requiring @rsted to comply with
seasonal restrictions limiting the
number of vessels that can operate
concurrently in the Lease Areas and the
area north of that (higher density areas
for right whales) during the higher
density months of the year. Please refer
to the response to Comment 19 for
additional detail. Furthermore, we have
established a 500-m shutdown zone for
right whales which is precautionary
considering the Level B harassment
isopleth for the largest source utilized in
the specified activities for this IHA is
was initially estimated at 178-m.
Further, actual isopleths are no greater
than 141 m for one omnidirectional
HRG device (Applied Acoustics Dura-
Spark 400 System) and are considerably
less for a number of other HRG devices
employing downward facing beams at
various angles. We determined that the
Level B harassment isopleths are
smaller than 178 m (maximum of 141
m) for the entire survey area. After
accounting for these smaller zones the
calculated right whale exposures
decreased from 100 to 47 animals. At
these distances, monitoring by PSOs is
expected to be highly effective. Given
these factors, we are confident in our
decision to authorize 10 takes by Level
B harassment. Additionally, similar
mitigation measures have been required
in several previous HRG survey IHAs
and have been successfully
implemented.

(iv) The commenters disagreed with
NMFS’ assumption that marine
mammals move away from sound

sources. The ENGOs claimed that
studies have not found avoidance
behavior to be generalizable among
species and contexts, and even though
avoidance may itself constitute take
under the MMPA. Importantly, the
commenters mistakenly seem to believe
that the NMFS’ does not consider
avoidance as a take, and that the
concept of avoidance is used as a
mechanism to reduce overall take—this
is not the case. Avoidance of loud
sounds is a well-documented behavioral
response, and NMFS often accordingly
accounts for this avoidance by reducing
the number of injurious exposures,
which would occur in very close
proximity to the source and necessitate
a longer duration of exposure. However,
when Level A harassment takes are
reduced in this manner, they are
changed to Level B harassment takes, in
recognition of the fact that this
avoidance or other behavioral responses
occurring as a result of these exposures
are still take. NMFS does not reduce the
overall amount of take as a result of
avoidance.

(v) For additional discussion, NMFS
directs the reader to the Potential Effects
section. Observed responses of wild
marine mammals to loud pulsed sound
sources (typically airguns or acoustic
harassment devices) have been varied
but often consist of avoidance behavior
or other behavioral changes suggesting
discomfort (Morton and Symonds, 2002;
see also Richardson et al., 1995;
Nowacek et al., 2007). Avoidance
responses have more commonly been
reported for baleen whales. Avoidance
responses to airgun sounds at received
levels of 160-170 dB have been reported
for migrating gray whales (Malme et al.,
1983), bowhead whales (Richardson et
al., 1986), and migrating humpback
whales (McCauley et al., 2000). Fin
whales moved away from a 10-day
seismic survey in the Mediterranean
and were spatially displaced for at least
14 days after the seismic airgun
shooting period (Castellote et al., 2012).
Harbor porpoises have been reported to
exhibit an avoidance response to the
impulsive sound of pile driving at
distances of 20 km or more and for up
to 3 days (Tougaard et al., 2009;
Thompson et al., 2010; Brandt et al.,
2011). Avoidance may be short-term,
with animals returning to the area once
the noise has ceased (e.g., Bowles et al.,
1994; Goold, 1996; Stone et al., 2000;
Morton and Symonds, 2002; Gailey et
al., 2007). Longer-term displacement is
possible in an affected region if
habituation to the presence of the sound
does not occur (e.g., Bejder et al., 2006;
Teilmann et al., 2006). However, long-

term displacement is not expected to
occur as a result of this HRG survey.
While there is no direct evidence that
noise from HRG surveys will result in
movement away from the sound source,
the studies above would indicate that at
least some cetacean species engage in
avoidance behavior when exposed to
underwater noise at certain levels and
frequencies. As described above,
however, avoidance behavior is likely
dependent on additional contextual
factors that are not well-understood at
this time.

(vi) The ENGOs felt that that the
monitoring protocols prescribed by
NMFS are under-protective while noting
that the protocols are less protective
than those required as part of previous
THA authorizations covering HRG
surveys. NMFS believes that
implementation of the required
monitoring protocols are adequate to
ensure the least practicable adverse
impact on the effected species or stocks
and their habitat and, further, as we
have described, we have determined
that the number of animals taken will be
small and that potential impacts to any
stocks will be negligible. While some
previously issued IHAs have required
the use of PAM, NMFS described why
we do not believe this is necessary in
our response to Comment 25. Previous
IHAs did require a 500-m right whale
exclusion zone, a 200-m exclusion zone
for listed whale species, 25-m zone for
harbor porpoises and no exclusion zone
for non-listed species. The IHA issued
to Drsted also has a 500-m right whale
exclusion zone. However, it also has a
100-m exclusion zone for all other listed
and non-listed marine mammal species,
including harbor porpoise. While the
previous IHAs offered slightly increased
protection for listed whale species (200
m vs 100 m), the current IHA offers
increased protection for all other non-
listed species (0 m vs 100 m) including
harbor porpoise (25 m vs 100 m).
Importantly, the previous IHA had a
significantly larger Level B harassment
zone (447 m), resulting in a much larger
area within which marine mammals
might be harassed outside of the
exclusion zone. Given this information
it is not clear how the previous IHAs
can be categorized as being more
protective than the current IHA.

As described above, the number of
right whales that could actually
experience Level B harassment is
smaller than what is projected assuming
a 178-m isopleth. The HRG device with
the largest omnidirectional isopleth (141
m) is the Applied Acoustics Dura-Spark
400 System. Much of the remaining
HRG equipment uses focused beams
with further reduces the calculated
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Level B isopleths since these distances
were derived assuming that all sound
sources were omnidirectional. When
141-m isopleth associated with the
Applied Acoustics Dura-Spark 400
System is taken into consideration
(versus the 178 m considered in the
proposed IHA), the calculated take of
right whales is reduced from 100 to 47
exposures.

The 500-m shutdown zone for right
whales is highly conservative. When the
directionality of the sound source is
considered, the largest Level B
harassment isopleth for this IHA is 141
m with much of remaining directional
HRG equipment having behavioral
disturbance zones that are considerably
smaller. At these reduced distances,
PSOs should be able to successfully
monitor for right whales and other
species, even during night operations
with the assistance of night vision and
infra-red devices. As noted in the
response to Comment 18, visual
observation by PSOs is generally
effective in detecting larger marine
mammal species, including right
whales, especially in shallower waters.

Given the low occurrence of right
whale observations as depicted in the
recent marine mammal monitoring
report (0 confirmed sightings) over an
extended period (376 days), the
substantially reduced Level B
harassment zone sizes and associated
exposure estimates, the seasonal
reduction in the number of survey
vessels permitted to operate
concurrently in high density areas (3),
as well as the expected efficacy of
mitigation and monitoring measures, a
reduction in the calculated exposure
estimates of 47 right whales (initially
100 exposures as described previously)
to 10 is justifiable.

Changes From Proposed to Final
Authorization

NMFS has made several minor
changes to the mitigation and
monitoring measures since the
publication of the proposed IHA which
are listed below:

e NMFS has removed several genera
(i.e., Lagenodelphis, Lissodelphis,
Steno) from the list of species for which
the shutdown requirement is waived.
The removed species do not occur in
New England waters.

e NMFS had identified a 100-m
exclusion zone for large cetaceans (i.e.,
humpback whale, sperm whale, minke
whale, pilot whale, Risso’s dolphin) in
the proposed IHA while in the final IHA
the 100-m shutdown zone has been
revised to include all marine mammals.
NMEFS inadvertently excluded revised
language from text of the proposed IHA.

o NMEFS is requiring @rsted to restrict
concurrent operation of survey vessels
to a maximum of three from March
through June within the three lease
areas and in ECR areas north up to, but
not including, coastal and bay waters.
This change was made in consideration
of a public comment.

e The final IHA states that if an
animal is sighted within or approaching
the pre-clearance zones the applicant
must not use HRG equipment until the
animals is observed leaving the zone or
a period of 15 minutes has passed with
no further sightings of small cetaceans
or seals. The proposed IHA indicated
that the 15 minute waiting period was
only applicable to small cetaceans. Seals
have reportedly been observed
approaching or in close proximity to
survey vessels. Therefore, this language
has been added to provide more specific
guidance to PSOs.

e The proposed IHA indicated that
the shutdown requirement is waived for
several small delphinids of specified
genera if they enter into the exclusion
zone. In the final IHA this measure has
been clarified and now states that if a
delphinid from one of the specified
genera is visually detected approaching
the vessel (i.e., to bow ride) or towed
survey equipment, shutdown is not
required. Furthermore, if there is
uncertainty regarding identification of a
marine mammal species (i.e., whether
the observed marine mammal(s) belongs
to one of the delphinid genera for which
shutdown is waived), PSOs must use
best professional judgment in making
the decision to call for a shutdown. If
delphinids from the above genera are
observed within or entering the relevant
EZ but do not approach the vessel or
towed survey equipment, shutdown is
required. This revision emphasizes that
the shutdown waiver only applies to
specified delphinids when they are
observed approaching a vessel.

e The proposed IHA indicated that a
dedicated ASV PSO must be stationed
on the bridge of the survey vessel and
monitor the real-time picture from the
thermal/HD camera installed on the
front of the ASV, when it is in use.
However, the proposed bridge
monitoring screen may interfere with
night vision capabilities of the captain
and other crew working on the bridge.
Therefore, as part of the final IHA the
dedicated ASV PSO will monitor real-
time video during nighttime operations
and will usually be stationed near the
ASV operator. During daytime surveys
the dedicated ASV will be located on
the survey vessel in a position that
provides a clear, unobstructed view of
the ASV’s exclusion and monitoring
zones.

e In both the draft and final IHA,
NMFS requires that independent
observers must be utilized. In the final
IHA, NMFS added that non-
independent observers may be
approved, on a case-by-case basis, for
limited, specific duties in support of
approved, independent PSOs. On
smaller vessels engaged in shallow
water surveys, limited space aboard the
vessel may not allow for two or more
PSOs. In that case, trained non-
independent observers may take over if
the lead PSOs needs to take a brief break
(e.g., bathroom).

Description of Marine Mammals in the
Area of the Specified Activity

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of the potentially
affected species. Additional information
regarding population trends and threats
may be found in NMFS’ Stock
Assessment Reports (SAR; https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-stock-assessments) and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’
website (https://
www.fisheries.noaa.gov/find-species).

We expect that the species listed in
Table 1 will potentially occur in the
project area and will potentially be
taken as a result of the planned project.
Table 1 summarizes information related
to the population or stock, including
regulatory status under the MMPA and
ESA and potential biological removal
(PBR), where known. For taxonomy, we
follow Committee on Taxonomy (2018).
PBR is defined by the MMPA as the
maximum number of animals, not
including natural mortalities, that may
be removed from a marine mammal
stock while allowing that stock to reach
or maintain its optimum sustainable
population (as described in NMFS’
SARs). While no mortality is anticipated
or authorized here, PBR is included here
as a gross indicator of the status of the
species and other threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’ stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprise that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
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NMFS’ U.S. Atlantic Ocean SARs (e.g.,
Hayes et al., 2019). All values presented
in Table 1 are the most recent available

at the time of publication and are
available online at: https://
www.fisheries.noaa.gov/national/

marine-mammal-protection/marine-
mammal-stock-assessment-reports-

region.

TABLE 1—MARINE MAMMAL KNOWN TO OCCUR IN SURVEY AREA WATERS

ESA/
MMPA Stock abundance Annual
Common name Scientific name Stock status; V, Nmin, most recent PBR M/SI3
strategic abundance survey)2
(Y/N)1
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Balaenidae:
North Atlantic Right whale | Eubalaena glacialis ................ Western North Atlantic (WNA) | E/D; Y 451 (0; 445; 2017) cvvveeene 0.9 5.56
Family Balaenopteridae
(rorquals):
Humpback whale .............. Megaptera novaeangliae ........ Gulf of Maine ... -/-; N 896 (0; 896; 2012) .....ceccvvneeee 14.6 9.7
Fin whale Balaenoptera physalus . WNA ... E/D; Y 1,618 (0.33; 1,234; 2011) . 25 25
Sei whale Balaenoptera borealis ............ Nova Scotia E/D; Y 357 (0.52; 236 ....cceeevvreeenne 0.5 0.8
Minke whale .........cc......... Balaenoptera acutorostrata .... | Canadian East Coast ............. -/~ N 2,591 (0.81; 1,425 ...ccveevne 14 7.7
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Physeteridae:
Sperm whale .................... Physeter macrocephalus ........ North Atlantic .........cc.ccecevenen. E/D; Y 2,288 (0.28; 1,815) ..occvevenne 3.6 0.8
Family Delphinidae:
Long-finned pilot whale .... | Globicephala melas ................ WNA -1 Y 5,636 (0.63; 3,464) ................. 35 38
Bottlenose dolphin ........... Tursiops spp. .......... WNA Offshore . -/-; N 77,532 (0.40; 56053; 2016) ... 561 39.4
Short beaked common Delphinus delphis ................... WNA e -/~ N 70,184 (0.28; 55,690;2011) .... 557 406
dolphin.
Atlantic white-sided dol- Lagenorhynchus acutus ......... WNA e, -/-; N 48,819 (0.61; 30,403; 2011) .. 304 30
phin.
Atlantic spotted dolphin .... | Stenella frontalis -/-: N 44,715 (0.43; 31,610; 2013) .. 316 0
Risso’s dolphin ................. Grampus griseus -/~ N 18,250 (0.5; 12,619; 2011) .... 126 49.7
Family Phocoenidae (por-
poises):
Harbor porpoise ............... Phocoena phocoena .............. Gulf of Maine/Bay of Fundy ... | -/-; N 79,833 (0.32; 61,415; 2011) .. 706 256
Order Carnivora—Superfamily Pinnipedia
Family Phocidae (earless
seals):
Gray seal .....ccccceeirvrnenne. Halichoerus grypus ................ W North Atlantic - N 27,131 (0.19; 23,158) 1,389 5,688
Harbor seal Phoca vitulina ......................... W North Atlantic - N 75,834 (0.15; 66,884) 345 333

1Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.
2NMFS marine mammal stock assessment reports online at: https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-
reports-region/. CV is coefficient of variation; Nmin is the minimum estimate of stock abundance. In some cases, CV is not applicable.
3These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a minimum value or range.

As described below, 15 species (with
15 managed stocks) temporally and
spatially co-occur with the activity to
the degree that take is reasonably likely
to occur, which we have authorized. A
detailed description of the of the species
likely to be affected by planned HRG
survey activities, including brief
introductions to the species and
relevant stocks as well as available
information regarding population trends
and threats, and information regarding
local occurrence, were provided in the
Federal Register notice for the proposed
THA (84 FR 36054; July 26, 2019); since
that time, we are not aware of any
changes in the status of these species
and stocks; therefore, detailed
descriptions are not provided here.
Please refer to that Federal Register
notice for these descriptions.

Potential Effects of the Specified
Activity on Marine Mammals and Their
Habitat

The effects of underwater noise from
Orsted’s survey activities have the
potential to result in take of marine
mammals by harassment in the vicinity
of the survey area. The Federal Register
notice for the proposed IHA (84 FR
36054; July 26, 2019) included a
discussion of the effects of
anthropogenic noise on marine
mammals and their habitat, and that
information is not repeated here. No
instances of serious injury or mortality
are expected as a result of the planned
activities.

Estimated Take

This section provides an estimate of
the number of incidental takes
authorized through this IHA, which will
inform both NMFS’ consideration of

“small numbers” and the negligible

impact determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, the MMPA defines
“harassment” as: Any act of pursuit,
torment, or annoyance which (i) has the
potential to injure a marine mammal or
marine mammal stock in the wild (Level
A harassment); or (ii) has the potential
to disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns,
including, but not limited to, migration,
breathing, nursing, breeding, feeding, or

sheltering (Level B harassment).

Authorized takes would be by Level B

harassment only, in the form of

disruption of behavioral patterns for
individual marine mammals resulting
from exposure to sound from HRG
equipment. Based on the nature of the
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activity and the anticipated
effectiveness of the mitigation measures
(i.e., shutdown—discussed in detail
below in Mitigation section), Level A
harassment is neither anticipated nor
authorized.

As described previously, no mortality
is anticipated or authorized for this
activity. Below we describe how the
take is estimated.

Generally speaking, we estimate take
by considering: (1) Acoustic thresholds
above which NMFS believes the best
available science indicates marine
mammals will be behaviorally harassed
or incur some degree of permanent
hearing impairment; (2) the area or
volume of water that will be ensonified
above these levels in a day; (3) the
density or occurrence of marine
mammals within these ensonified areas;
and, (4) the number of days of activities.
We note that while these basic factors
can contribute to a basic calculation to
provide an initial prediction of takes,
additional information that can
qualitatively inform take estimates is
also sometimes available (e.g., previous
monitoring results or average group
size). Below, we describe the factors
considered here in more detail and
present the take estimate.

Acoustic Thresholds

Using the best available science,
NMEF'S has developed acoustic
thresholds that identify the received
level of underwater sound above which
exposed marine mammals would be
reasonably expected to be behaviorally
harassed (equated to Level B
harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment for non-explosive
sources—Though significantly driven by
received level, the onset of behavioral
disturbance from anthropogenic noise
exposure is also informed to varying
degrees by other factors related to the
source (e.g., frequency, predictability,
duty cycle), the environment (e.g.,
bathymetry), and the receiving animals
(hearing, motivation, experience,
demography, behavioral context) and
can be difficult to predict (Southall et
al., 2007, Ellison et al., 2011). Based on
what the available science indicates and
the practical need to use a threshold
based on a factor that is both predictable
and measurable for most activities,
NMFS uses a generalized acoustic
threshold based on received level to
estimate the onset of behavioral
harassment. NMFS predicts that marine
mammals are likely to be behaviorally
harassed in a manner we consider Level

B harassment when exposed to
underwater anthropogenic noise above
received levels of 120 dB re 1 uPa (rms)
for continuous (e.g. vibratory pile-
driving, drilling) and above 160 dB re 1
pPa (rms) for non-explosive impulsive
(e.g., seismic airguns) or intermittent
(e.g., scientific sonar) sources. Qrsted’s
planned activities include the use of
intermittent impulsive (HRG
Equipment) sources, and therefore the
160 dB re 1 puPa (rms) threshold is
applicable.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance
for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (Technical Guidance,
2018) identifies dual criteria to assess
auditory injury (Level A harassment) to
five different marine mammal groups
(based on hearing sensitivity) as a result
of exposure to noise from two different
types of sources (impulsive or non-
impulsive).

These thresholds are provided in
Table 2 below. The references, analysis,
and methodology used in the
development of the thresholds are
described in NMFS 2018 Technical
Guidance, which may be accessed at:
http://www.nmfs.noaa.gov/pr/acoustics/
guidelines.htm.

TABLE 2—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans
Mid-Frequency (MF) Cetaceans .....
High-Frequency (HF) Cetaceans ..........
Phocid Pinnipeds (PW) (Underwater)
Otariid Pinnipeds (OW) (Underwater)

Cell 1: kayﬂat: 219 dB; LE,LF,24h: 183 dB
Cell 3: ka,flat: 230 dB, LE,MF,24h: 185 dB ...
Cell 5: kayﬂat: 202 dB; LE,HF,24h: 155 dB ...
Cell 7: ka,flat: 218 dB, LE,PW,24h: 185 dB
Cell 9: kayﬂat: 232 dB; LE,OW,24h: 203 dB

Cell 2. LE,LF,24h: 199 dB.
Cell 4: LE,MF,24h: 198 dB.
Cell 6: LE,HF,24h: 173 dB.
Cell 8: LE,pW’24hZ 201 dB.
Cell 10: LE,OW,24h: 219 dB.

*Dual metric acoustic thresholds for impulsive sounds:

Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-

sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should

also be considered.

Note: Peak sound pressure (Lok) has a reference value of 1 uPa, and cumulative sound exposure level (Lg) has a reference value of 1 uPa2s.
In this Table, thresholds are abbreviated to reflect American National Standards Institute standards (ANSI 2013). However, peak sound pressure
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript “flat” is being
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds, which include source levels
and transmission loss coefficient.

When NMFS’ Acoustic Technical
Guidance (2016) was published, in
recognition of the fact that ensonified
area/volume could be more technically
challenging to predict because of the

duration component of the new
thresholds, NMFS developed an
optional User Spreadsheet that includes
tools to help predict takes. We note that
because of some of the assumptions
included in the methods used for these
tools, we anticipate that isopleths
produced are typically going to be
overestimates of some degree, which
will result in some degree of
overestimate of Level A take. However,
these tools offer the best way to predict

appropriate isopleths when more
sophisticated 3D modeling methods are
not available, and NMFS continues to
develop ways to quantitatively refine
these tools, and will qualitatively
address the output where appropriate.
For mobile sources such as the HRG
survey equipment planned for use in
Orsted’s activity, the User Spreadsheet
predicts the closest distance at which a
stationary animal would not incur PTS
if the sound source traveled by the
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animal in a straight line at a constant
speed.

Orsted conducted field verification
tests on different types of HRG
equipment within the planned Lease
Areas during previous site
characterization survey activities. NMFS
is proposing to authorize take in these
same three Lease Areas listed below.

o OCS-A 0486 & OCS-A 0487:
Marine Acoustics, Inc. (MAI), under
contract to Oceaneering International
completed an underwater noise
monitoring program for the field
verification for equipment to be used to
survey the Skipjack Windfarm Project
(MAI 2018a; 2018b).

e OCS-A 0500 Lease Area: The
Gardline Group (Gardline), under
contract to Alpine Ocean Seismic
Survey, Inc., completed an underwater
noise monitoring program for the field
verification within the Lease Area prior
to the commencement of the HRG
survey which took place between
August 14 and October 6, 2016
(Gardline 2016a, 2016b, 2017).
Additional field verifications were
completed by the RPS Group, under
contract to Terrasond prior to

commencement of the 2018 HRG field
survey campaign (RPS 2018).

Field Verification results are shown in
Table 3. The purpose of the field
verification programs was to determine
distances to the regulatory thresholds
for injury/mortality and behavior
disturbance of marine mammals that
were established during the permitting
process.

As part of their application, @rsted
collected field verified source levels and
calculated the differential between the
averaged measured field verified source
levels versus manufacturers’ reported
source levels for each tested piece of
HRG equipment. The results of the field
verification studies were used to derive
the variability in source levels based on
the extrapolated values resulting from
regression analysis. These values were
used to further calibrate calculations for
a specific suite of HRG equipment of
similar type. Qrsted stated that the
calculated differential accounts for both
the site specific environmental
conditions and directional beam width
patterns and can be applied to similar
HRG equipment within one of the
specified equipment categories (e.g.

USBL & GAPS Transceivers, Shallow
Sub-Bottom Profilers (SBP), Parametric
SBP, Medium Penetration SBP
(Sparker), and Medium Penetration SBP
(Boomer)). For example, the
manufacturer of the Geosource 800]
medium penetration SBP reported a
source level of 206 dB RMS. The field
verification study measured a source
level of 189 dB RMS (Gardline 2016a,
2017). Therefore, the differential
between the manufacturer and field
verified SL is —17 dB RMS. @rsted
planned to apply this differential (—17
dB) to other HRG equipment in the
medium penetration SBP (sparker)
category with an output of
approximately 800 joules. @rsted
employed this methodology for all non-
field verified equipment within a
specific equipment category. These new
differential-based proxy SLs were
inserted into the User Spreadsheet and
used to calculate the Level A and Level
B harassment isopleths for the various
hearing groups. Table 3 shows the field
verified equipment SSV results as well
as applicable non-verified equipment
broken out by equipment category.

TABLE 3—SUMMARY OF FIELD VERIFIED HRG EQUIPMENT SSV RESULTS AND APPLICABLE HRG DEVICES GROUPED BY

CATEGORY TYPE

: . ; Source level measured
Representative HRG Operating Baseline source level : - ]
survey equipment frequencies (dB e 1 uPa) during @rsted FV surveys 2019 HRG survey data acquisition equipment
(dB re 1 uPa)
USBL & GAPS Transponder and Transceiver2
Sonardyne Ranger 2 ......... 19t0 34 kHz ......... 200 dBRMS -wevvrivereriininennn, 166 dBRMS vovvvviveiiniiiiiiis Sonardyne Ranger 2 USBL HPT 5/7000; Sonardyne
Ranger 2 USBL HPT 3000; Sonardyne Scout Pro;
Easytrak Nexus 2 USBL; IxSea GAPS System;
Kongsberg HiPAP 501/502 USBL; Edgetech BATS
II.
Shallow Sub-Bottom Profilers (Chirp)ac
GeoPulse 5430 A Sub-bot- | 1.5t0 18 kHz ........ 214 dBRMS eeoverveeeerenieenn 173 ABRMS eeeeerrereenienienans Edgetech 3200; Teledyne Benthos Chirp [II—TTV 170.
tom Profiler.
EdgeTech 512 ................... 0.5t0 12 kHz ........ 177 ABRMS «eeoveeeeeecnieniees 166 dBRMS -weeovevereeiienienes PanGeo LF Chirp; PanGeo HF Chirp; EdgeTech 216;
EdgeTech 424.
Parametric Sub-Bottom Profiler @
Innomar SES-2000 Me- 85t0 115 .............. 247 dBRMS oovveeernreieiiinenn 187 ABRMS «veevvveeeinveneninns Innomar SES-2000 Standard & Plus; Innomar SES—
dium 100. 2000 Medium 70; Innomar SES-2000 Quattro;
PanGeo 2i Parametric.
Medium Penetration Sub-Bottom Profiler (Sparker)2
Geo-Resources Geo- 0.05to 5 kHz ........ 214 dBpeak; 205 dBgums -.... 206 dBpeak; 183 dBrums -.... GeoMarine Geo-Source 400tip; Applied Acoustics
Source 600 J. Dura-Spark 400 System.
Geo-Resources Geo- 0.05to 5 kHz ........ 215 dBpeak; 206 dBruvs -.... 212 dBpeak; 189 dBRruvs ..... GeoMarine Geo-Source 800.
Source 800 J.
Medium Penetration Sub-Bottom Profiler (Boomer)®¢c
Applied Acoustics S-Boom | 0.1t05 ..o 211 dBpeak; 205 dBRrus -.... 195 dBpeak; 173 dBrus ... Not used for any other equipment.
Triple Plate Boomer
(700J).
Applied Acoustics S-Boom | 0.250 to 8 kHz ...... 228 dBpeak; 208 dBRrus -.... 215 dBpeak; 198 dBruis -.... Not used for any other equipment.
Triple Plate Boomer
(1000J).
aGardline 2016a, 2017.
bRPS 2018.
°¢MAI 2018a.

d Subacoustech 2018.
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After careful consideration, NMFS
concluded that the use of differentials to
derive proxy SLs is not appropriate or
acceptable. NMFS determined that
when field verified measurements are
compared to the source levels measured
in a controlled experimental setting (i.e.,
Crocker and Fratantonio, 2016), there
are significant discrepancies in isopleth
distances for the same equipment that
cannot be explained solely by
absorption and scattering of acoustic
energy. There are a number of variables,
including potential differences in
propagation rate, operating frequency,
beam width, and pulse width that make
us question whether SL differential
values can be universally applied across
different pieces of equipment, even if
they fall within the same equipment
category. Therefore, NMFS did not
employ @rsted’s planned use of

differentials to determine Level A and
Level B harassment isopleths or take
estimates.

As noted above, much of the HRG
equipment planned for use during
@rsted’s survey has not been field-
verified. NMFS employed an alternate
approach in which data reported by
Crocker and Fratantonio (2016) was
used to establish injury and behavioral
harassment zones. If Crocker and
Fratantonio (2016) did not provide data
on a specific piece of equipment within
a given equipment category, the SLs
reported in the study for measured
equipment are used to represent all the
other equipment within that category,
regardless of whether any of the devices
has been field verified. If SSV data from
Crocker and Fratantonio (2016) is not
available across an entire equipment
category, NMFS instead adopted the

field verified results from equipment
that had been tested. Here, the largest
field verified SL was used to represent
the entire equipment category. These
values were applied to the User
Spreadsheet to calculate distances for
each of the planned HRG equipment
categories that might result in
harassment of marine mammals. Inputs
to the User Spreadsheet are shown in
Table 4. The source levels used in Table
4 are from field verified values shown
in Table 3. However, source levels for
the EdgeTech 512 (177 dB RMS) and
Applied Acoustics S-Boom Triple Plate
Boomer (1,000j) (203 dB RMS) were
derived from Crocker and Fratantonio
(2016). Table 7 depicts isopleths that
could result in injury to a specific
hearing group.

TABLE 4—INPUTS TO THE USER SPREADSHEET

USBL

Shallow penetration
SBP-chirp

Shallow penetration
SBP-chirp

Parametric
SBP

Medium penetration
SBP—sparker

Medium penetration
SBP—boomer

Spreadsheet tab used D: Mobile source:

Non-impulsive,
intermittent

D: Mobile source:
Non-impulsive,
intermittent

D: Mobile source:
Non-impulsive,
intermittent

D: Mobile source:
Non-impulsive,
intermittent

F: Mobile source:
Impulsive,
intermittent

F: Mobile source:
Impulsive,
intermittent

HRG Equipment Sonardyne Ranger 2

Source Level (dB RMS SPL)
Weighting Factor Adjustment (kHz) ..

GeoPulse 5430 A
Sub-bottom Profiler.

EdgeTech 512

Source Velocity (m/s)
Pulse Duration (seconds) ....

Innomar SES 2000
Medium 100.

GeoMarine Geo-
Source 800 J.

Applied Acoustics S-Boom
Triple Plate Boomer
(1,000j).

209 Pk; 203 RMS*.

1/Repetition rate A (seconds) ..

Source Level (PK SPL)
Propagation (xLogR)

*Crocker and Fratantonio (2016).

TABLE 5—MAXIMUM DISTANCES TO LEVEL A HARASSMENT ISOPLETHS BASED ON DATA FROM FIELD VERIFICATION
STUDIES AND CROCKER AND FRATANTONIO (2016) (WHERE AVAILABLE)

Representative HRG survey equipment

Marine mammal group

Lateral
distance
(m)

PTS onset

USBL/GAPS Positioning Systems

Sonardyne Ranger 2

LF cetaceans
MF cetaceans
HF cetaceans
Phocid pinnipeds ....

199 dB SELcum
198 dB SELcum
173 dB SELcum
201 dB SELcum

Shallow Sub-Bottom Profiler (Chirp)

Edgetech 512

GeoPulse 5430 A Sub-bottom Profiler

LF cetaceans
MF cetaceans
HF cetaceans
Phocid pinnipeds ....
LF cetaceans
MF cetaceans
HF cetaceans
Phocid pinnipeds

199 dB SELcum
198 dB SELcum
173 dB SELcum
201 dB SELcum
199 dB SELcum
198 dB SELcum
173 dB SELcum
201 dB SELcum

Parametric Sub-bottom Profiler

Innomar SES-2000 Medium 100

LF cetaceans
MF cetaceans
HF cetaceans
Phocid pinnipeds

199 dB SELcum
198 dB SELcum
173 dB SELcum
201 dB SELcum
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TABLE 5—MAXIMUM DISTANCES TO LEVEL A HARASSMENT ISOPLETHS BASED ON DATA FROM FIELD VERIFICATION
STUDIES AND CROCKER AND FRATANTONIO (2016) (WHERE AVAILABLE)—Continued

Lateral
Representative HRG survey equipment Marine mammal group PTS onset distance
(m)
Medium Penetration Sub-Bottom Profiler (Sparker)
GeoMarine Geo-Source 800t .......cccceeveereiireiieeiiaeieane LF cetaceans ........cccccoceeieiiiiienceennne 219 dBpeak, 183 dB SELcym —, <1
MF cetaceans .... 230 dBpeak, 185 dB SELcym -..- —_—
HF cetaceans ........ 202 dBpeak, 155 dB SEL¢ym -... <4, <1
Phocid pinnipeds 218 dBpeak, 185 dB SELcum —, <1
Medium Penetration Sub-Bottom Profiler (Boomer)
Applied Acoustics S-Boom Triple Plate Boomer (1000j) | LF cetaceans .........cccccoevieinenniienee 219 dBpeak, 183 dB SELcym -.eeevee.. —, <1
MF cetaceans .... 230 dBpeak, 185 dB SELcym -... —_ —
HF cetaceans ........ 202 dBpeak, 155 dB SEL¢ym ... <3, —
Phocid pinnipeds 218 dBpeak, 185 dB SELcum ...e....... — —

In the absence of Crocker and
Fratantonio (2016) data, as noted above,
NMFS determined that field verified
SLs could be used to delineate Level A
harassment isopleths which can be used
to represent all of the HRG equipment
within that specific category. While
there is some uncertainty given that the
SLs associated with assorted HRG
equipment are variable within a given
category, all of the predicted distances
based on the field-verified source level
are small enough to support a prediction
that Level A harassment is unlikely to
occur. While it is possible that Level A
harassment isopleths of non-verified
equipment would be larger than those
shown in Table 5, it is unlikely that
such zones would be substantially
greater in size such that take by Level
A harassment would be expected.
Therefore, NMFS is not proposing to
authorize any take from Level A
harassment.

The methodology described above
was also applied to calculate Level B
harassment isopleths as shown in Table
6. Note that the spherical spreading
propagation model (20logR) was used to
derive behavioral harassment isopleths
for equipment measured by Crocker and
Fratantonio (2016) data. However, the
practical spreading model (15logR) was
used to conservatively assess distances
to Level B harassment thresholds for
equipment not tested by Crocker and
Fratantonio (2016). Table 6 shows

calculated Level B harassment isopleths
for specific equipment tested by Crocker
and Fratantonio (2016) which is applied
to all devices within a given category. In
cases where Crocker and Fratantonio
(2016) collected measurement on more
than one device, the largest calculated
isopleth is used to represent the entire
category. Table 6 also shows field-
verified SLs and associated Level B
harassment isopleths for equipment
categories that lack relevant Crocker &
Fratantonio (2016) measurements.
Additionally, Table 6 also references the
specific field verification studies that
were used to develop the isopleths. For
these categories, the largest calculated
isopleth in each category was also used
to represent all equipment within that
category.

Further information depicting how
Level B harassment isopleths were
derived for each equipment category is
described below:

USBL and GAPS: There are no
relevant information sources or
measurement data within the Crocker
and Fratantonio (2016) report. However,
SSV tests were conducted on the
Sonardyne Ranger 2 (Gardline 20164,
2017) and the IxSea GAPS System (MAI
2018b). Of the two devices, the IxSea
GAPS System had the larger Level B
harassment isopleth calculated at a
distance of 6 m. It is assumed that all
equipment within this category will

have the same Level B harassment
isopleth.

Parametric SBP: There are no relevant
data contained in Crocker and
Fratantonio (2016) report for parametric
SBPs. However, results from an SSV
study showed a Level B harassment
isopleth of 63 m for the Innomar-2000
SES Medium 100 system (Subacoustech
2018). Therefore, 63 m will serve as the
Level B harassment isopleth for all
parametric SBP devices.

SBP (Chirp): Crocker and Fratantonio
(2016) tested two chirpers, the Edge
Tech (ET) models 424 and 512. The
largest calculated isopleth is 7 m
associated with the Edgetech 512. This
distance will be applied to all other
HRD equipment within this category.

SBP (sparkers): The Applied
Acoustics Dura-Spark 400 was the only
sparker tested by Crocker and
Fratantonio (2016). The Level B
harassment isopleth calculated for this
devise is 141 m and represents all
equipment within this category.

SBP (Boomers): The Crocker and
Fratantonio report (2016) included data
on the Applied Acoustics S-Boom
Triple Plate Boomer (1,000]) and the
Applied Acoustics S-Boom Boomer
(700]). The results showed respective
Level B harassment isopleths of 141 m
and 178 m. Therefore, the Level B
harassment isopleth for both boomers
will be established at a distance of 178
m.

TABLE 6—DISTANCES TO LEVEL B HARASSMENT ISOPLETHS

HRG survey equipment

Lateral
distance to
level B

(m)

Measured SSV level at closest point of
approach single pulse SPLms g0%
(dB re 1uPa?)

USBL & GAPS Transceiver

Sonardyne Ranger 22
Sonardyne Scout Pro

211

26 to 132 @40 m.

N/A.
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TABLE 6—DISTANCES TO LEVEL B HARASSMENT ISOPLETHS—Continued

HRG survey equipment

Lateral
distance to
level B

Measured SSV level at closest point of
approach single pulse SPLms g0%
(dB re 1uPa2?)

Easytrak Nexus 2 USBL ........cccooiiiiiiiiceeeee e seens | eeeesneenee e e N/A.

IXS€a GAPS SYSIEIM © ...ttt 6 | 144 @35 m.

Kongsberg HIPAP 501/502 USBL ........cccooieiiiiiieneeiesieeeese s seeeeenne | eeseeseeneesneeneenns N/A.

Edgetech BATS II N/A.

Edgetech 32001 ..... 153 @30 m.

EdgeTech 216 .. 142 @35 m.

EdgeTech 424 ... Crocker and Fratantonio (2016): SL = 176.
EAQETECh 5128 . e 141 dB @40 m

Teledyne Benthos Chirp IITTV 170 ..................

GeoPulse 5430 A Sub-Bottom Profilera ....
PanGeo LF Chirp (Corer)
PanGeo HF Chirp (Corer) ...

130 dB @200 m.

7 | Crocker and Fratantonio (2016): SL = 177.
N/A.

145 @20 m.

N/A.

N/A.

Parametric Sub-Bottom Profiler

Innomar SES-2000 Medium 100 Parametric Sub-Bottom Profiler® .............. 63
Innomar SES-2000 Medium 70 Parametric Sub-Bottom Profiler
Innomar SES—2000 Standard & Plus Parametric Sub-Bottom Profiler

Innomar SES-2000 Quattro

PanGeo 2i Parametric (Corer) ........ccoocevveeneeene

129 to 133 @100 m.
N/A.
N/A.
N/A.
N/A.

Medium Penetration Sub-Bottom Profiler (Sparker)

GeoMarine Geo-Source 400tip .......ccceeveveevennen.

GeoMarine Geo-Source 600tipa ...
GeoMarine Geo-Source 800tip 2

Applied Acoustics Dura-Spark 400 System9 ....
GeoResources Sparker 800 System .................

N/A.

155 @20 m.

144 @200 m.

Crocker and Fratantonio (2016); SL = 203.
N/A.

Medium Penetration Sub-Bottom Profiler (Boomer)

Applied Acoustics S-Boom Boomer 1000 J operationd9 ...........ccccceceverernenee 20

Applied Acoustics S-Boom Boomer/

700 J operationd9 ..........ccoviieniinieenee e

141

178

146 @144.

Crocker and Fratantonio (2016); SL = 203.
14 | 142 @ 38 m.

Crocker and Fratantonio (2016); SL = 205.

Sources:

aGardline 2016a, 2017.

b Subacoustech 2018.

cMAI 2018a.

dNCE, 2018 e/MAI 2018b.
fSubacoustech 2017.

9 Crocker and Fratantonio, 2016.

For the purposes of estimated take
and implementing required mitigation
measure, it is assumed that all HRG
equipment will operate concurrently.
Therefore, NMFS conservatively
utilized the largest isopleth of 178 m,
derived from the Applied Acoustics S-
Boom Boomer medium SBP, to establish
the Level B harassment zone for all HRG
categories and devices.

Take Calculation and Estimation

Here we describe how the information
provided above is brought together to
produce a quantitative take estimate. In
order to estimate the number of marine
mammals predicted to be exposed to
sound levels that would result in

harassment, radial distances to
predicted isopleths corresponding to
harassment thresholds are calculated, as
described above. Those distances are
then used to calculate the area(s) around
the HRG survey equipment predicted to
be ensonified to sound levels that
exceed harassment thresholds. The area
estimated to be ensonified to relevant
thresholds by a single vessel in a single
day of the survey is then calculated,
based on areas predicted to be
ensonified around the HRG survey
equipment and the estimated trackline
distance traveled per day by the survey
vessel. The daily area is multiplied by
the marine mammal density of a given
species. This value is then multiplied by

the number of planned vessel days
(666).

HRG survey equipment has the
potential to cause harassment as defined
by the MMPA (160 dBrwms re 1 puPa). As
noted previously, all noise producing
survey equipment/sources are assumed
to be operated concurrently by each
survey vessel on every vessel day. The
greatest distance to the Level B
harassment threshold of 160 dBrwmsoo%
re 1 uPa level B for impulsive sources
is 178 m associated with the Applied
Acoustics S-Boom Boomer (700])
(Crocker & Fratantonio, 2016) under the
assumption that sound emitted from the
device is omnidirectional . Therefore,
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this distance is conservatively used to
estimate take by Level B harassment.

The estimated distance of the daily
vessel trackline was determined using
the estimated average speed of the

vessel and the 24-hour operational
period within each of the corresponding
survey segments. Estimates of incidental
take by HRG survey equipment are
calculated using the 178 m Level B

harassment isopleth, estimated daily
vessel track of approximately 70 km,
and the daily ensonified area of 25.022
km? for 24-hour operations as shown in
Table 7, multiplied by 666 days.

TABLE 7—SURVEY SEGMENT DISTANCES AND LEVEL B HARASSMENT ISOPLETH AND ZONE

Estimated Level
Number of ; Calculated
Survey segment active survey drljs;?r&c;?/s hairsaosr')sgtlﬁnt ZOI per day
2
vessel days (km) (m) (km2)
Lease Area OCS—A 0486 .......coceeiieiiieeriieieesie et 79 70.000 178 25.022
Lease Area OCS—A 0487 .....oooiiieiiiiieiiee e T4 | e | e e | e
Lease Area OCS—A 0500 .......cccceeeerrereiiieeeeiieeesreeesereeeeseeeesneeeens S U SR BRSSO
ECR COrridOr(S) ...eeeueeeiiiiieiiiesit ettt 353 | i | e | s

The data used as the basis for
estimating species density for the Lease
Area are derived from data provided by
Duke Universities’ Marine Geospatial
Ecology Lab and the Marine-life Data
and Analysis Team. This data set is a
compilation of the best available marine
mammal data (1994—2018) and was
prepared in a collaboration between
Duke University, Northeast Regional
Planning Body, University of Carolina,
the Virginia Aquarium and Marine
Science Center, and NOAA (Roberts et
al., 2016a; Curtice et al. 2018). Recently,
these data have been updated with new

modeling results and have included
density estimates for pinnipeds (Roberts
et al., 2016b; 2017; 2018). Because the
seasonality of, and habitat use by, gray
seals roughly overlaps with harbor seals,
the same abundance estimate is
applicable. Pinniped density data (as
presented in Roberts et al. 2016b; 2017;
2018) were used to estimate pinniped
densities for the Lease Area Survey
segment and ECR Corridor Survey
segment(s). Density data from Roberts et
al. (2016b; 2017; 2018) were mapped
within the boundary of the survey area
for each segment using geographic

information systems. For all survey area
locations, the maximum densities as
reported by Roberts et al. (2016b; 2017;
2018), were averaged over the survey
duration (for spring, summer, fall and
winter) for the entire HRG survey area
based on the planned HRG survey
schedule as depicted in Table 7. The
Level B ensonified area and the
projected duration of each respective
survey segment was used to produce the
estimated take calculations provided in
Table 8.

TABLE 8—MARINE MAMMAL DENSITY AND ESTIMATED LEVEL B HARASSMENT TAKE NUMBERS AT 178 M ISOPLETH

Lease area OCS-A 0500 Lease area OCS-A 0486 Lease area OCS-A 0487 ECR corridor(s) Adjusted totals
Average Average Average Average
Species seasonal Calculated seasonal Calculated seasonal Calculated seasonal Calculated Take Percent of
density 2 take density 2 take density 2 take density 2 take authorization opulation
(No./100 (No.) (No./100 (No.) (No./100 (No.) (No./100 (No.) (No.) pop
km2) km?2) km2) km2)
North Atlantic right whale .............ccccoc..... 0.502 11.798 0.383 7.570 0.379 13.262 0.759 67.029 ©10 2.2
Humpback whale ......... 0.290 6.814 0.271 5.354 0.277 9.717 0.402 35.537 58 6.4
Fin whale ........ 0.350 8.221 0.210 4157 0.283 9.929 0.339 29.905 52 3.2
Sei whale ... 0.014 0.327 0.005 0.106 0.009 0.306 0.011 0.946 2 0.5
Sperm whale .. 0.018 0.416 0.014 0.272 0.017 0.581 0.047 4.118 5 0.2
Minke whale ....... 0.122 2.866 0.075 1.487 0.094 3.275 0.126 11.146 19 0.7
Long-finned pilot whale 1.895 44.571 0.504 9.969 1.012 35.449 1.637 144.590 235 4.2
Bottlenose dolphin ............... 1.992 46.844 1.492 57.800 1.478 43.874 25.002 2,208.314 2,357 3.0
Short beaked common dolphin 22.499 529.176 7.943 157.012 14.546 509.559 19.198 1,695.655 2,892 4.1
Atlantic white-sided dolphin ..... 7.349 172.857 2.006 39.656 3.366 117.896 7.634 674.282 1,005 21
Spotted dolphin ............... 0.105 2477 2.924 0.313 1.252 1.119 0.109 9.611 450 0.1
Risso’s dolphin ... 0.037 0.859 0.016 0.120 0.032 0.498 0.037 3.291 430 0.2
Harbor porpoise 5.389 126.757 5.868 115.997 4.546 159.253 20.098 1,775.180 2,177 <0.1
Harbor seal® 7.633 179.522 6.757 133.558 3.966 138.918 45.934 4,057.192 4,509 5.9
Gray Seal® ..... 7.633 179.522 6.757 133.558 3.966 138.918 45.934 4,057.192 4,509 16.6
Notes:

aCetacean density values from Duke University (Roberts et al. 2016b, 2017, 2018).

b Pinniped density values from Duke University (Roberts et al. 2016, 2017, 2018) reported as “seals” and not species-specific.

cExclusion zone exceeds Level B isopleth; take adjusted to 10 given duration of survey.
dThe number of authorized takes (Level B harassment only) for these species has been increased from the estimated take to mean group size. Source for Atlantic spotted dolphin group size
estimate is: Jefferson et al. (2008). Source for Risso’s dolphin group size estimate is: Baird and Stacey (1991).

For the North Atlantic right whale,
NMEFS proposes to establish a 500-m EZ
which substantially exceeds the
distance to the level B harassment
isopleth (178 m). However, Qrsted will
be operating 24 hours per day for a total
of 666 vessel days. Even with the
implementation of mitigation measures
(including night-vision goggles and
thermal clip-ons) it is reasonable to
assume that night time operations for an

extended period could result in a
limited number of right whales being
exposed to underwater sound at Level B
harassment levels. Given the fact that
take has been conservatively calculated
based on the largest source, which will
not be operating at all times, and is
thereby likely over-estimated to some
degree, the fact that @rsted will
implement a shutdown zone at least 1.5
times the predicted Level B threshold

distance (see below) for that largest
source (and significantly more than that
for the smaller sources), and the fact
that night vision goggles with thermal
clips will be used for nighttime
operations, NMFS predicts that 10 right
whales may be taken by Level B
harassment.

Note that the 178-m Level B
harassment isopleth associated with the
Acoustics S-Boom Boomer was utilized
to calculate take for the proposed IHA.
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This is highly conservative as it was
assumed in the proposed IHA that
sound emitted by all HRG equipment is
omnidirectional. However, The Applied
Acoustics S-Boom Boomer actually
features a defined downward focused
beam width angle of 80 degrees. When
this beam width is taken into
consideration the Level B harassment
isopleth is 64 m when the survey vessel
is operating in waters with a maximum
depth of 77 m. Therefore, the largest
omnidirectional Level B harassment
isopleth is associated with the Applied
Acoustics Dura-Spark 400 System,
which has a 141-m isopleth for Level B
harassment. This device will be used for
a maximum of 134 days out of 666
vessel days (~20 percent). We
determined that the largest actual Level
B harassment isopleth is more
accurately estimated at a maximum of
141 m, and will be used on only 20
percent of vessel days. The next largest
Level B isopleth is the GeoMarine Geo-
Source 800tip which has a Level B
harassment isopleth of 86 m. This
device will be used for a maximum of
125 days. The remaining 273 days will
utilize various HRG devices with Level
B harassment isopleths ranging 63 m
(Innomar SES—-2000 Medium 100
Parametric Sub-Bottom Profiler) to 6 m
(EdgeTech 424 sub-bottom profiler).
When take is calculated by
incorporating isopleths of 141 m or less,
total calculated take of right whales
(without consideration of mitigation) by
Level B harassment is reduced from 100
to 47 takes.

Additionally, sightings of right whales
have been uncommon during previous
HRG surveys. Bay State Wind submitted
a marine mammal monitoring report
HRG survey on July 19, 2019 described
PSO observations and takes in Lease
Area OCS-A500, which is part of the
survey area covered under this IHA as
well as along several ECR corridors
closer to shore. Over 376 vessel days,
three separate survey ships recorded a
total of 496 marine mammal detections
between May 11, 2018 and March 14,
2019. NMFS acknowledges that this
monitoring span excludes a portion of
the higher-density period defined by
NMFS for this IHA (March-June).
Nevertheless, there were no confirmed
observations of right whales on any of
the survey ships during the entire
survey period. There were a number of
unidentifiable whales reported, and it is
possible that some of these unidentified
animals may have been right whales.
However, the lack of confirmed
observations indicates that right whale
sightings are not common in this region.
In summary, given the low observation

rate, expected efficacy of the required
mitigation measures, and our revised
calculated take numbers, we believe that
the authorization of ten right whale
takes by Level B harassment is
reasonable.

Mitigation

In order to issue an IHA under
Section 101(a)(5)(D) of the MMPA,
NMFS must set forth the permissible
methods of taking pursuant to such
activity, and other means of effecting
the least practicable impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
such species or stock for taking for
certain subsistence uses (latter not
applicable for this action). NMFS
regulations require applicants for
incidental take authorizations to include
information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting such activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat. This considers
the nature of the potential adverse
impact being mitigated (likelihood,
scope, range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned) and the
likelihood of effective implementation
(probability implemented as planned);
and

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

The required mitigation measures
outlined in this section are based on
protocols and procedures that are
expected to reduce the number or
intensity of takes and have been
successfully and practicably

implemented in the past (DONG Energy,
2016, ESS, 2013; Dominion, 2013 and
2014). Drsted is required to abide by the
following measures, which have been
modified slightly from the proposed
THA as described in the Changes
section.

Orsted will develop an environmental
training program that will be provided
to all vessel crew prior to the start of
survey and during any changes in crew
such that all survey personnel are fully
aware and understand the mitigation,
monitoring and reporting requirements.
Prior to implementation, the training
program will be provided to NOAA
Fisheries for review and approval.
Confirmation of the training and
understanding of the requirements will
be documented on a training course log
sheet. Signing the log sheet will certify
that the crew members understand and
will comply with the necessary
requirements throughout the survey
event.

Marine Mammal Monitoring Zone,
Harassment Zone and Exclusion Zone

PSOs will observe the following
monitoring and exclusion zones for the
presence of marine mammals:

¢ 500-m exclusion zone for North
Atlantic right whales;

¢ 100-m exclusion zone for all marine
mammals (except North Atlantic right
whales); and

¢ 180-m Level B harassment zone for
all marine mammals except for North
Atlantic right whales. This represents
the largest Level B harassment isopleth
applicable to all hearing groups.
Animals observed entering into the
Level B harassment zone will be
recorded as Level B takes.

If a marine mammal is detected
approaching or entering the exclusion
zones during the HRG survey, the vessel
operator would adhere to the shutdown
procedures described below to
minimize noise impacts on the animals.

At all times, the vessel operator will
maintain a separation distance of 500 m
from any sighted North Atlantic right
whale as stipulated in the Vessel Strike
Avoidance procedures described below.
These stated requirements will be
included in the site-specific training to
be provided to the survey team.

Pre-Clearance of the Exclusion Zones

Orsted will implement a 30-minute
clearance period of the exclusion zones
prior to the initiation of ramp-up.
During this period the exclusion zones
will be monitored by the PSOs, using
the appropriate visual technology for a
30-minute period. Ramp up may not be
initiated if any marine mammal(s) is
within its respective exclusion zone. If
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a marine mammal is observed within an
exclusion zone during the pre-clearance
period, ramp-up may not begin until the
animal(s) has been observed exiting its
respective exclusion zone or until an
additional time period has elapsed with
no further sighting (i.e., 15 minutes for
small odontocetes/seals, 30 minutes for
all other species).
Ramp-Up

A ramp-up procedure will be used for
HRG survey equipment capable of
adjusting energy levels at the start or re-
start of HRG survey activities. A ramp-
up procedure will be used at the
beginning of HRG survey activities in
order to provide additional protection to
marine mammals near the survey area
by allowing them to vacate the area
prior to the commencement of survey
equipment use. The ramp-up procedure
will not be initiated during periods of
inclement conditions or if the exclusion
zones cannot be adequately monitored
by the PSOs, using the appropriate
visual technology for a 30-minute
period

A ramp-up would begin with the
powering up of the smallest acoustic
HRG equipment at its lowest practical
power output appropriate for the
survey. When technically feasible the
power would then be gradually turned
up and other acoustic sources would be
added.

Ramp-up activities will be delayed if
a marine mammal(s) enters its
respective exclusion zone. Ramp-up
will continue if the animal has been
observed exiting its respective exclusion
zone or until an additional time period
has elapsed with no further sighting
(i.e., 15 minutes for small odontocetes/
seals and 30 minutes for all other
species).

Shutdown Procedures

An immediate shut-down of the HRG
survey equipment will be required if a
marine mammal is sighted at or within
its respective exclusion zone. The vessel
operator must comply immediately with
any call for shut-down by the Lead PSO.
Any disagreement between the Lead
PSO and vessel operator should be
discussed only after shut-down has
occurred. Subsequent restart of the
survey equipment can be initiated if the
animal has been observed exiting its
respective exclusion zone with 30
minutes of the shut-down or until an
additional time period has elapsed with
no further sighting (i.e., 15 minutes for
small odontocetes/seals and 30 minutes
for all other species).

If a species for which authorization
has not been granted, or, a species for
which authorization has been granted

but the authorized number of takes have
been met, approaches or is observed
within the 180 m Level B harassment
zone, shutdown must occur.

If the acoustic source is shut down for
reasons other than mitigation (e.g.,
mechanical difficulty) for less than 30
minutes, it may be activated again
without ramp-up, if PSOs have
maintained constant observation and no
detections of any marine mammal have
occurred within the respective
exclusion zones. If the acoustic source
is shut down for a period longer than 30
minutes and PSOs have maintained
constant observation then ramp-up
procedures will be initiated as described
in previous section.

The shutdown requirement is waived
for small delphinids of the following
genera: Delphinus, Lagenorhynchus,
Stenella, and Tursiops. Specifically if a
delphinid(s) from the specified genera is
visually detected approaching the vessel
(i.e., to bow ride) or towed survey
equipment, shutdown is not required. If
there is uncertainty regarding
identification of a marine mammal
species (i.e., whether the observed
marine mammal(s) belongs to one of the
genera for which shutdown is waived),
PSOs must use best professional
judgment in making the decision to call
for a shutdown. However, if delphinids
from the above genera are observed
within or entering the relevant EZ but
do not approach the vessel or towed
survey equipment, shutdown is
required. Additionally, shutdown is
required if a delphinid is detected in the
exclusion zone and belongs to a genus
other than those specified.

Vessel Strike Avoidance

Orsted will ensure that vessel
operators and crew maintain a vigilant
watch for cetaceans and pinnipeds and
slow down or stop their vessels to avoid
striking these species. Survey vessel
crew members responsible for
navigation duties will receive site-
specific training on marine mammal and
sea turtle sighting/reporting and vessel
strike avoidance measures. Vessel strike
avoidance measures will include the
following, except under extraordinary
circumstances when complying with
these requirements would put the safety
of the vessel or crew at risk:

o All vessel operators will comply
with 10 knot (<18.5 km per hour [km/
h]) speed restrictions in any Dynamic
Management Area (DMA) when in effect
and in Mid-Atlantic Seasonal
Management Areas (SMA) from
November 1 through April 30;

e All vessel operators will reduce
vessel speed to 10 knots or less when
mother/calf pairs, pods, or larger

assemblages of non-delphinoid
cetaceans are observed near an
underway vessel;

e All survey vessels will maintain a
separation distance of 1,640 ft (500 m)
or greater from any sighted North
Atlantic right whale;

¢ If underway, vessels must steer a
course away from any sighted North
Atlantic right whale at 10 knots (<18.5
km/h) or less until the 1,640-ft (500-m)
minimum separation distance has been
established. If a North Atlantic right
whale is sighted in a vessel’s path, or
within 330 ft (100 m) to an underway
vessel, the underway vessel must reduce
speed and shift the engine to neutral.
Engines will not be engaged until the
North Atlantic right whale has moved
outside of the vessel’s path and beyond
330 ft (100 m). If stationary, the vessel
must not engage engines until the North
Atlantic right whale has moved beyond
330 ft (100 m);

o All vessels will maintain a
separation distance of 330 ft (100 m) or
greater from any sighted non-delphinoid
(i.e., mysticetes and sperm whales)
cetaceans. If sighted, the vessel
underway must reduce speed and shift
the engine to neutral, and must not
engage the engines until the non-
delphinoid cetacean has moved outside
of the vessel’s path and beyond 330 ft
(100 m). If a survey vessel is stationary,
the vessel will not engage engines until
the non-delphinoid cetacean has moved
out of the vessel’s path and beyond 330
ft (100 m);

o All vessels will maintain a
separation distance of 164 ft (50 m) or
greater from any sighted delphinid
cetacean. Any vessel underway remain
parallel to a sighted delphinid
cetacean’s course whenever possible,
and avoid excessive speed or abrupt
changes in direction. Any vessel
underway reduces vessel speed to 10
knots or less when pods (including
mother/calf pairs) or large assemblages
of delphinid cetaceans are observed.
Vessels may not adjust course and speed
until the delphinid cetaceans have
moved beyond 164 ft (50 m) and/or the
abeam of the underway vessel;

o All vessels underway will not
divert to approach any delphinid
cetacean or pinniped. Any vessel
underway will avoid excessive speed or
abrupt changes in direction to avoid
injury to the sighted delphinid cetacean
or pinniped; and

o All vessels will maintain a
separation distance of 164 ft (50 m) or
greater from any sighted pinniped.
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Seasonal Operating Restrictions and
Requirements

Orsted will limit to three the number
surveys that will operate concurrently
from March through June within the
identified lease areas (OCS—A 0486,
0487, and 0500) and ECR areas north of
the lease areas up to, but not including,
coastal and bay waters. @rsted plans to
operate either a single vessel, two
vessels concurrently or, for short
periods, no more than three survey
vessels concurrently in the areas
described above during the March-June
timeframe when right whale densities
are greatest. This practice will help to
reduce both the number and intensity of
right whale takes.

Between watch shifts members of the
monitoring team will consult NOAA
Fisheries North Atlantic right whale
reporting systems for the presence of
North Atlantic right whales throughout
survey operations. Survey vessels may
transit the SMA located off the coast of
Rhode Island (Block Island Sound SMA)
and at the entrance to New York Harbor
(New York Bight SMA). The seasonal
mandatory speed restriction period for
this SMA is November 1 through April
30.

Throughout all survey operations,
Orsted will monitor NOAA Fisheries
North Atlantic right whale reporting
systems for the establishment of a DMA.
If NOAA Fisheries should establish a
DMA in the Lease Area under survey,
the vessels will abide by speed
restrictions in the DMA per the lease
condition.

Based on our evaluation of the
applicant’s planned measures, as well as
other measures considered by NMFS,
NMEFS has determined that the
mitigation measures provide the means
of effecting the least practicable impact
on marine mammals species or stocks
and their habitat, paying particular
attention to rookeries, mating grounds,
and areas of similar significance.

Monitoring and Reporting

In order to issue an IHA for an
activity, Section 101(a)(5)(D) of the
MMPA states that NMFS must set forth,
“requirements pertaining to the
monitoring and reporting of such
taking.” The MMPA implementing
regulations at 50 CFR 216.104 (a)(13)
indicate that requests for authorizations
must include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present in the planned
action area. Effective reporting is critical

both to compliance as well as ensuring
that the most value is obtained from the
required monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

e Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density);

¢ Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);

e Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;

e How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks;

e Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

e Mitigation and monitoring
effectiveness.

Monitoring Measures

Visual monitoring of the established
monitoring and exclusion zone(s) for the
HRG surveys will be performed by
qualified, NMFS-approved PSOs, the
resumes of whom will be provided to
NMFS for review and approval prior to
the start of survey activities. During
these observations, the following
guidelines shall be followed:

Other than brief alerts to bridge
personnel of maritime hazards and the
collection of ancillary wildlife data, no
additional duties may be assigned to the
PSO during his/her visual observation
watch. PSOs must be independent
observers (i.e., not construction
personnel). However, non-independent
observers may be approved by NMFS,
on a case-by-case basis, for limited,
specific duties in support of approved,
independent PSOs. On smaller vessels
engaged in shallow water surveys,
limited space aboard the vessel may not
allow for 2 or more PSOs. In that case,

trained non-independent observers may
take over if the lead PSOs needs to take
a brief break (e.g. bathroom). For all
HRG survey segments, an observer team
comprising a minimum of four NOAA
Fisheries-approved PSOs, operating in
shifts, will be stationed aboard
respective survey vessels. Should the
ASV be utilized, at least one PSO will
be stationed aboard the mother vessel to
monitor the ASV exclusively. PSOs will
work in shifts such that no one monitor
will work more than 4 consecutive
hours without a 2-hour break or longer
than 12 hours during any 24-hour
period. Any time that an ASV is in
operation, PSOs will work in pairs.
During daylight hours without ASV
operations, a single PSO will be
required. PSOs will rotate in shifts of 1
on and 3 off during daylight hours when
an ASV is not operating and work in
pairs during all nighttime operations.

The PSOs will begin observation of
the monitoring and exclusion zones
during all HRG survey operations.
Observations of the zones will continue
throughout the survey activity and/or
while equipment operating below 200
kHz are in use. The PSOs will be
responsible for visually monitoring and
identifying marine mammals
approaching or entering the established
zones during survey activities. It will be
the responsibility of the Lead PSO on
duty to communicate the presence of
marine mammals as well as to
communicate and enforce the action(s)
that are necessary to ensure mitigation
and monitoring requirements are
implemented as appropriate.

PSOs will be equipped with
binoculars and will have the ability to
estimate distances to marine mammals
located in proximity to their respective
exclusion zones and monitoring zone
using range finders. Reticulated
binoculars will also be available to PSOs
for use as appropriate based on
conditions and visibility to support the
siting and monitoring of marine species.
Camera equipment capable of recording
sightings and verifying species
identification will be utilized. During
night operations, night-vision
equipment (night-vision goggles with
thermal clip-ons) and infrared
technology will be used. Position data
will be recorded using hand-held or
vessel global positioning system (GPS)
units for each sighting.

Observations will take place from the
highest available vantage point on all
the survey vessels. General 360-degree
scanning will occur during the
monitoring periods, and target scanning
by the PSOs will occur when alerted of
a marine mammal presence.
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For monitoring around the ASV, a
dual thermal/HD camera will be
installed on the mother vessel, facing
forward, angled in a direction so as to
provide a field of view ahead of the
vessel and around the ASV. One PSO
will be assigned to monitor the ASV
exclusively at all times during both day
and night when in use. During day
operations the ASV will be kept in sight
of the mother vessel at all times (within
800 m) and the dedicated ASV PSO will
have a clear, unobstructed view of the
ASV’s exclusion and monitoring zones.
PSOs will adjust their positions
appropriately to ensure adequate
coverage of the entire exclusion and
monitoring zones around the respective
sound sources. While conducting survey
operations at night, the dedicated ASV
operator will view live video feed from
the dual thermal/HD camera mounted
on the ASV. Images from the cameras
can be captured for review and to assist
in verifying species identification. In
addition, night-vision goggles with
thermal clip-ons, as mentioned above,
and a hand-held spotlight will be
provided such that PSOs can focus
observations in any direction, around
the mother vessel and/or the ASV.

Observers will maintain 360° coverage
surrounding the mothership vessel and
the ASV when in operation, which will
travel ahead and slightly offset to the
mothership on the survey line. PSOs
will adjust their positions appropriately
to ensure adequate coverage of the
entire exclusion zone around the
mothership and the ASV.

As part of the monitoring program,
PSOs will record all sightings beyond
the established monitoring and
exclusion zones, as far as they can see.
Data on all PSO observations will be
recorded based on standard PSO
collection requirements.

Reporting Measures

Orsted will provide the following
reports as necessary during survey
activities:

Notification of Injured or Dead Marine
Mammals

In the unanticipated event that the
specified HRG and geotechnical
activities lead to an unauthorized injury
of a marine mammal (Level A
harassment) or mortality (e.g., ship-
strike, gear interaction, and/or
entanglement), @rsted would
immediately cease the specified
activities and report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources
and the NOAA Greater Atlantic
Regional Fisheries Office (GARFO)
Stranding Coordinator. The report

would include the following
information:

e Time, date, and location (latitude/
longitude) of the incident;

e Name and type of vessel involved;

e Vessel’s speed during and leading
up to the incident;

e Description of the incident;

e Status of all sound source use in the
24 hours preceding the incident;

o Water depth;

e Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

e Description of all marine mammal
observations in the 24 hours preceding
the incident;

e Species identification or
description of the animal(s) involved;

e Fate of the animal(s); and

o Photographs or video footage of the
animal(s) (if equipment is available).

Activities would not resume until
NMEFS is able to review the
circumstances of the event. NMFS
would work with @rsted to minimize
reoccurrence of such an event in the
future. Orsted would not resume
activities until notified by NMFS.

In the event that @rsted discovers an
injured or dead marine mammal and
determines that the cause of the injury
or death is unknown and the death is
relatively recent (i.e., in less than a
moderate state of decomposition),
Orsted would immediately report the
incident to the Chief of the Permits and
Conservation Division, Office of
Protected Resources and the GARFO
Stranding Coordinator. The report
would include the same information
identified in the paragraph above.
Activities would be allowed to continue
while NMFS reviews the circumstances
of the incident. NMFS would work with
the Applicant to determine if
modifications in the activities are
appropriate.

In the event that @rsted discovers an
injured or dead marine mammal and
determines that the injury or death is
not associated with or related to the
activities authorized in the IHA (e.g.,
previously wounded animal, carcass
with moderate to advanced
decomposition, or scavenger damage),
Orsted would report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Resources,
NMFS, and the GARFO Stranding
Coordinator, within 24 hours of the
discovery. @rsted would provide
photographs or video footage (if
available) or other documentation of the
stranded animal sighting to NMFS.
@rsted can continue its operations in
such a case.

Within 90 days after completion of
the marine site characterization survey

activities, a draft technical report will be
provided to NMFS that fully documents
the methods and monitoring protocols,
summarizes the data recorded during
monitoring, estimates the number of
marine mammals that may have been
taken during survey activities, and
provides an interpretation of the results
and effectiveness of all monitoring
tasks. Any recommendations made by
NMFS must be addressed in the final
report prior to acceptance by NMFS.

Negligible Impact Analysis and
Determination

NMFS has defined negligible impact
as “‘an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival”
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

To avoid repetition, this introductory
discussion of our analyses applies to all
the species listed in Table 8, given that
many of the anticipated effects of this
project on different marine mammal
stocks are expected to be relatively
similar in nature. Where there are
meaningful differences between species
or stocks, or groups of species, in
anticipated individual responses to
activities, impact of expected take on
the population due to differences in
population status, or impacts on habitat,
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they are described independently in the
analysis below.

As discussed in the ‘“Potential Effects
of the Specified Activity on Marine
Mammals and Their Habitat”” section,
PTS, masking, non-auditory physical
effects, and vessel strike are not
expected to occur.

The majority of impacts to marine
mammals are expected to be short-term
disruption of behavioral patterns,
primarily in the form of avoidance or
potential interruption of foraging.
Marine mammal feeding behavior is not
likely to be significantly impacted. Prey
species are mobile, and are broadly
distributed throughout the survey area
and the footprint of the activity is small;
therefore, marine mammals that may be
temporarily displaced during survey
activities are expected to be able to
resume foraging once they have moved
away from areas with disturbing levels
of underwater noise. Because of the
availability of similar habitat and
resources in the surrounding area the
impacts to marine mammals and the
food sources that they utilize are not
expected to cause significant or long-
term consequences for individual
marine mammals or their populations.

Marine mammal habitat may
experience limited physical impacts in
the form of grab samples taken from the
sea floor. This highly localized habitat
impact is negligible in relation to the
comparatively vast area of surrounding
open ocean, and would not be expected
to result in any effects to prey
availability. The HRG survey equipment
itself will not result in physical habitat
disturbance. Avoidance of the area
around the HRG survey activities by
marine mammal prey species is
possible. However, any avoidance by
prey species would be expected to be
short term and temporary.

ESA-Listed Marine Mammal Species

ESA-listed species for which takes are
authorized are right, fin, sei, and sperm
whales, and these effects are anticipated
to be limited to lower level behavioral
effects. NMFS does not anticipate that
serious injury or mortality would occur
to ESA-listed species, even in the
absence of mitigation and no serious
injury or mortality is authorized. As
discussed in the Potential Effects
section, non-auditory physical effects
and vessel strike are not expected to
occur. We expect that most potential
takes would be in the form of short-term
Level B behavioral harassment in the
form of temporary avoidance of the area
or decreased foraging (if such activity
were occurring), reactions that are
considered to be of low severity and
with no lasting biological consequences

(e.g., Southall et al., 2007). The planned
survey is not anticipated to affect the
fitness or reproductive success of
individual animals. Since impacts to
individual survivorship and fecundity
are unlikely, the planned survey is not
expected to result in population-level
effects for any ESA-listed species or
alter current population trends of any
ESA-listed species.

There is no designated critical habitat
for any ESA-listed marine mammals
within the survey area.

The status of the North Atlantic right
whale population is of heightened
concern and, therefore, merits
additional analysis. NMFS has
rigorously assessed potential impacts to
right whales from this survey. We have
established a 500-m shutdown zone for
right whales which is highly
precautionary considering the Level B
harassment isopleth for the largest
source utilized in the specified activities
for this IHA was initially estimated at
178-m for the Applied Acoustics S-
Boom Boomer. However, after
accounting for beam width the
maximum isopleth for this equipment is
actually no greater than 64 m. We
determined that the largest
omnidirectional Level B harassment
isopleth is more accurately estimated at
a maximum of 141 m, and will be used
on only 20 percent of vessel days. The
next largest Level B isopleth is the
GeoMarine Geo-Source 800tip which
has a Level B harassment isopleth of 86
m. This device will be used for a
maximum of 125 days. The remaining
273 days will utilize various HRG
devices with Level B harassment
isopleths ranging 63 m (Innomar SES—
2000 Medium 100 Parametric Sub-
Bottom Profiler) to 6 m (EdgeTech 424
sub-bottom profiler). When these
smaller isopleths are taken into account
the calculated take decreases from 100
to 47. With these smaller zones,
monitoring by PSOs is expected to be
highly effective. NMF'S is also requiring
Orsted to limit the number of survey
vessels operating concurrently to no
more than three in high-density areas
(Lease Areas OCS—A 0486, 0487, 0500
and ECR areas to the north up to, but
not including, coastal and bay waters)
during high-density periods (March-
June). This will reduce both the number
and intensity of right whale takes.
Additionally, the absence of right whale
sightings detailed in a recent marine
mammal monitoring report from Lease
Area OCS—A 0500 and adjacent ECR
corridors suggests that right whales are
not common. Given these factors, we are
confident in our decision to authorize
10 takes by Level B harassment. Due to
the length of the survey and continuous

night operations, it is conceivable that a
limited number of right whales could
enter into the Level B harassment zone
without being observed. Although such
an occurrence is not expected, any
potential impacts to right whales would
consist of, at most, low-level, short-term
behavioral harassment in a limited
number of animals and would have a
negligible impact on the stock.

Biologically Important Areas (BIA)

The planned survey area includes a
fin whale feeding BIA effective between
March and October. The fin whale
feeding area is sufficiently large (2,933
km?), and the acoustic footprint of the
planned survey is sufficiently small that
fin whale feeding opportunities would
not be reduced appreciably. Any fin
whales temporarily displaced from the
planned survey area would be expected
to have sufficient remaining feeding
habitat available to them, and would not
be prevented from feeding in other areas
within the biologically important
feeding habitat. In addition, any
displacement of fin whales from the BIA
or interruption of foraging bouts would
be expected to be temporary in nature.
Therefore, we do not expect fin whale
feeding to be negatively impacted by the
planned survey.

The planned survey area includes a
biologically important migratory area for
North Atlantic right whales (effective
March—April and November—December)
that extends from Massachusetts to
Florida (LaBrecque, et al., 2015). Off the
south coast of Massachusetts and Rhode
Island, this biologically important
migratory area extends from the coast to
beyond the shelf break. The fact that the
spatial acoustic footprint of the planned
survey is very small relative to the
spatial extent of the available migratory
habitat means that right whale migration
is not expected to be impacted by the
planned survey. Required vessel strike
avoidance measures will also decrease
risk of ship strike during migration.
Additionally, only very limited take by
Level B harassment of North Atlantic
right whales has been authorized as
HRG survey operations are required to
shut down at 500 m to minimize the
potential for behavioral harassment of
this species.

Unusual Mortality Events (UME)

A UME is defined under the MMPA
as “‘a stranding that is unexpected;
involves a significant die-off of any
marine mammal population; and
demands immediate response.” UMEs
are ongoing and under investigation for
four species relevant to HRG survey
area, including humpback whales,
North Atlantic right whales, minke
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whales, and pinnipeds. Specific
information for each ongoing UME is
provided below.

As noted previously, elevated
humpback whale mortalities have
occurred along the Atlantic coast from
Maine through Florida since January
2016 Of the cases examined,
approximately half had evidence of
human interaction (ship strike or
entanglement). Beginning in January
2017, elevated minke whale strandings
have occurred along the Atlantic coast
from Maine through South Carolina,
with highest numbers in Massachusetts,
Maine, and New York. Preliminary
findings in several of the whales have
shown evidence of human interactions
or infectious disease. Elevated North
Atlantic right whale mortalities began in
June 2017, primarily in Canada. Overall,
preliminary findings support human
interactions, specifically vessel strikes
or rope entanglements, as the cause of
death for the majority of the right
whales. Elevated numbers of harbor seal
and gray seal mortalities were first
observed in July, 2018 and have
occurred across Maine, New Hampshire
and Massachusetts. Based on tests
conducted so far, the main pathogen
found in the seals is phocine distemper
virus although additional testing to
identify other factors that may be
involved in this UME are underway.

Direct physical interactions (ship
strikes and entanglements) appear to be
responsible for many of the UME
humpback and right whale mortalities
recorded. The planned HRG survey will
require ship strike avoidance measures
which would minimize the risk of ship
strikes while fishing gear and in-water
lines will not be employed as part of the
survey. Furthermore, the planned
activities are not expected to promote
the transmission of infectious disease
among marine mammals. The survey is
not expected to result in the deaths of
any marine mammals or combine with
the effects of the ongoing UMEs to result
in any additional impacts not analyzed
here. Accordingly, @rsted did not
request, and NMFS is not proposing to
authorize, take of marine mammals by
serious injury, or mortality.

The required mitigation measures are
expected to reduce the number and/or
severity of takes by giving animals the
opportunity to move away from the
sound source before HRG survey
equipment reaches full energy and
preventing animals from being exposed
to sound levels that have the potential
to cause injury (Level A harassment)
and more severe Level B harassment
during HRG survey activities, even in
the biologically important areas

described above. No Level A harassment
is anticipated or authorized.

NMFS expects that most takes would
primarily be in the form of short-term
Level B behavioral harassment in the
form of brief startling reaction and/or
temporary vacating of the area, or
decreased foraging (if such activity were
occurring)—reactions that (at the scale
and intensity anticipated here) are
considered to be of low severity and
with no lasting biological consequences.
Since both the source and the marine
mammals are mobile, only a smaller
area would be ensonified by sound
levels that could result in take for only
a short period. Additionally, required
mitigation measures would reduce
exposure to sound that could result in
more severe behavioral harassment.

In summary and as described above,
the following factors primarily support
our determination that the impacts
resulting from this activity are not
expected to adversely affect the species
or stock through effects on annual rates
of recruitment or survival:

e No mortality or serious injury is
anticipated or authorized;

e No Level A harassment (PTS) is
anticipated;

e Any foraging interruptions are
expected to be short term and unlikely
to be cause significantly impacts;

e Impacts on marine mammal habitat
and species that serve as prey species
for marine mammals are expected to be
minimal and the alternate areas of
similar habitat value for marine
mammals are readily available;

o Take is anticipated to be primarily
Level B behavioral harassment
consisting of brief startling reactions
and/or temporary avoidance of the
survey area;

e Survey activities would occur in
such a comparatively small portion of
the biologically important area for north
Atlantic right whale migration, that any
avoidance of the survey area due to
activities would not affect migration. In
addition, mitigation measures to shut
down at 500 m to minimize potential for
Level B behavioral harassment would
limit take of the species, resulting in a
conservative estimate of 10 takes, in the
form of 10 short-term exposures, which
would not be expected to affect the
reproduction or survival of any
individuals, much less the stock.
Similarly, due to the small footprint of
the survey activities in relation to the
size of a biologically important area for
fin whales foraging, the survey activities
would not affect foraging behavior of
this species; and

¢ Planned mitigation measures,
including visual monitoring and
shutdowns, are expected to minimize

the intensity of potential impacts to
marine mammals.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
required monitoring and mitigation
measures, NMFS finds that the total
marine mammal take from Qrsted’s
planned HRG survey activities will have
a negligible impact on the affected
marine mammal species or stocks.

Small Numbers

As noted above, only small numbers
of incidental take may be authorized
under section 101(a)(5)(D) of the MMPA
for specified activities other than
military readiness activities. The MMPA
does not define small numbers and so,
in practice, where estimated numbers
are available, NMFS compares the
number of individuals taken to the most
appropriate estimation of abundance of
the relevant species or stock in our
determination of whether an
authorization is limited to small
numbers of marine mammals.
Additionally, other qualitative factors
may be considered in the analysis, such
as the temporal or spatial scale of the
activities.

The numbers of marine mammals that
we propose for authorization to be
taken, for all species and stocks, would
be considered small relative to the
relevant stocks or populations (less than
17 percent for all authorized species).

Based on the analysis contained
herein of the planned activity (including
the required mitigation and monitoring
measures) and the anticipated take of
marine mammals, NMFS finds that
small numbers of marine mammals will
be taken relative to the population size
of the affected species or stocks.

Impact on Availability of Affected
Species for Taking for Subsistence Uses

There are no relevant subsistence uses
of marine mammals implicated by this
action. Therefore, NMFS has
determined that the total taking of
affected species or stocks would not
have an unmitigable adverse impact on
the availability of such species or stocks
for taking for subsistence purposes.

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our action
(i.e., the issuance of an incidental
harassment authorization) with respect
to potential impacts on the human
environment. Accordingly, NMFS
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prepared an EA and analyzed the
potential impacts to marine mammals
that would result from the project. A
FONSI was signed in May 2019. A copy
of the EA and FONSI is available at:
https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
incidental-take-authorizations-other-
energy-activities-renewable.

Endangered Species Act

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
THAs, NMFS consults internally, in this
case with the Greater Atlantic Regional
Field Office (GARFO), whenever we
propose to authorize take for
endangered or threatened species.

The NMFS Office of Protected
Resources is authorizing the incidental
take fin, sei, sperm, and North Atlantic
right whales which are listed under the
ESA. Under section 7 of the ESA, BOEM
consulted with NMFS GARFO on
commercial wind lease issuance and
site assessment activities on the Atlantic
Outer Continental Shelf in
Massachusetts, Rhode Island, New York
and New Jersey Wind Energy Areas.
NMFS GARFO issued a Biological
Opinion concluding that these activities
may adversely affect but are not likely
to jeopardize the continued existence of
fin, sei, sperm, and North Atlantic right
whales. Upon request from the NMFS
Office of Protected Resources, the NMFS
GARFO will issue an amended
incidental take statement associated
with this Biological Opinion to include
the takes of the ESA-listed whale
species authorized through this THA.

Authorization

NMFS has issued an THA to @rsted for
HRG survey activities effective one year
from the date of issuance, provided the
previously mentioned mitigation,
monitoring, and reporting requirements
are incorporated.

Dated: September 26, 2019.
Catherine Marzin,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2019-21458 Filed 10-1-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Availability of the Record of
Decision for Department of the Navy
Real Estate Actions in Support of the
Boardman to Hemmingway
Transmission Line Project, at Naval
Weapons Systems Training Facility
Boardman, OR

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: The United States (U.S.)
Department of the Navy (DoN), after
participating as a cooperating agency in
the development and evaluation of the
U.S. Bureau of Land Management’s
Final Environmental Impact Statement
(EIS) for the Boardman to Hemingway
Transmission Line Project (B2H Project),
and carefully weighing the strategic,
operational, and environmental
consequences of the proposed action,
announces its decision to adopt the
Final EIS and implement real estate
actions as set out in the selected
alternative, identified as the Agency
Preferred Alternative in the Final EIS
dated November 2016.

SUPPLEMENTARY INFORMATION: DoN real
estate actions would grant a 7.1 mile by
90-foot right of way easement to the
Idaho Power Company to allow for
construction and operation of a portion
of the B2H project on Naval Weapons
Systems Training Facility (NWSTF)
Boardman, Oregon in exchange for the
termination of an existing land use
agreement and removal of transmission
infrastructure held by Bonneville Power
Administration (BPA) that occupies the
same right-of-way.

The Agency Preferred Alternative
route exits the proposed Longhorn
Substation to the south, crossing the
boundary of NWSTF Boardman at the
northeastern corner and parallels the
eastern boundary of NWSTF Boardman
along the west side of Bombing Range
Road for approximately 7.1 miles. At
that point, the route crosses over
Bombing Range Road to the east and
exits Federal property. The route will
avoid the Resource Natural Area B, a
Washington ground squirrel Resource
Management Area, and traditional
cultural properties on NWSTF
Boardman.

The complete text of the Record of
Decision (ROD) for the DoN’s real estate
action is available at: https://
navfac.navy.mil/NWNEPA, along with
the November 2016 Final EIS for the
Boardman to Hemingway Transmission
Line Project. Single copies of the ROD
are available upon request by

contacting: Naval Facilities Engineering
Command Northwest, Attn: Jackie
Queen (Environmental Planner), 3730
Charles Porter Avenue, Oak Harbor, WA
98278-5000.

Approved: September 26, 2019.
D.J. Antenucci,

Commander, Judge Advocate General’s Corps,
U.S. Navy, Federal Register Liaison Officer.

[FR Doc. 2019-21341 Filed 10-1-19; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

National Advisory Committee on
Institutional Quality and Integrity
(NACIQI)

AGENCY: National Advisory Committee
on Institutional Quality and Integrity
(NACIQI), U.S. Department of
Education.

ACTION: Request for student nominees
for appointment to serve on the National
Advisory Committee on Institutional
Quality and Integrity (NACIQI).

SUMMARY: Per the United States Code at
least one member of the NACIQI must
be a student who, at the time of the
appointment by the Secretary of
Education, is attending an institution of
higher education.

DATES: Nominations must be received
no later than Friday, October 25, 2019.

ADDRESSES: You may submit
nomination(s), including attachments
via email to: cmtemgmtoffice@ed.gov
(specify in the email subject line
“NACIQI Student Nomination”). For
questions, please contact the U. S.
Department of Education, Committee
Management Office at (202) 401-3677.
SUPPLEMENTARY INFORMATION:

NACIQI’s Statutory Authority and
Function: The NACIQI is established
under Section 114 of the HEA, and is
composed of 18 members appointed—

(A) On the basis of the individuals’
experience, integrity, impartiality, and
good judgment;

(B) From among individuals who are
representatives of, or knowledgeable
concerning, education and training
beyond secondary education,
representing all sectors and types of
institutions of higher education; and

(C) On the basis of the individuals’
technical qualifications, professional
standing, and demonstrated knowledge
in the fields of accreditation and
administration of higher education. Per
20 U.S.C. 1011d at least one member of
the NACIQI must be a student who, at
the time of the appointment by the
Secretary of Education, is attending an
institution of higher education. The
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NACIQI meets at least twice a year and
advises the Secretary with respect to:

¢ The establishment and enforcement
of the standards of accrediting agencies
or associations under subpart 2 of part
H of Title IV, HEA.

¢ The recognition of specific
accrediting agencies or associations.

e The preparation and publication of
the list of nationally recognized
accrediting agencies and associations.

o The eligibility and certification
process for institutions of higher
education under Title IV of the HEA,
together with recommendations for
improvements in such process.

e The relationship between (1)
accreditation of institutions of higher
education and the certification and
eligibility of such institutions, and (2)
State licensing responsibilities with
respect to such institutions.

¢ Any other advisory functions
relating to accreditation and
institutional eligibility that the
Secretary may prescribe by regulation.

Nomination Process: Interested
persons or organizations may nominate
a qualified student(s).To nominate a
student(s) or self-nominate for
appointment to the NACIQI, please
submit the following information to the
U.S. Department of Education.

e A cover letter addressed to the
Secretary as follows: Honorable Betsy
DeVos, Secretary of Education, U.S.
Department of Education, 400 Maryland
Avenue SW, Washington, DC 20202. In
the letter, please state your reason(s) for
the nomination;

¢ A copy of the nominee’s current
resume

¢ Contact information for the
nominee (name, address, contact phone
number, and email address)

In addition, the cover letter must
include a statement affirming the
nominee (if you are nominating
someone other than yourself) has agreed
to be nominated and is willing to serve
on the NACIQI if appointed by the
Secretary of Education. Nominees
should be broadly knowledgeable about
higher education and accreditation.

Electronic Access to this Document:
The official version of this document is
published in the Federal Register. Free
internet access to the official version of
this notice in the Federal Register and
the applicable Code of Federal
Regulations is available via the Federal
Digital System at: www.gpo.gov/fdsys.
At this site, you can view this
document, as well as all other
documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF, you must
have Adobe Acrobat Reader, which is

available free at the site. You may also
access documents of the Department
published in the Federal Register by
using the article search feature at:
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to
documents published by the
Department.

Diane Auer Jones,

Principal Deputy Under Secretary Delegated
to Perform the Duties of the Under Secretary,
U.S. Department of Education.

[FR Doc. 2019-21436 Filed 10-1-19; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Hydrogen and Fuel Cell Technical
Advisory Committee; Meeting

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces an
open meeting of the Hydrogen and Fuel
Cell Technical Advisory Committee
(HTAC). The Federal Advisory
Committee Act requires notice of the
meeting be announced in the Federal
Register.

DATES:

Monday, November 4; 1:00 p.m.—5:30
p.m.

Tuesday, November 5; 8:30 a.m.—12:30
p.m.

ADDRESSES: Hyatt Regency Hotel, 200 S
Pine Ave., Long Beach, CA 90802.

FOR FURTHER INFORMATION CONTACT:
Email: HTAC@nrel.gov or at the mailing
address: Shawna McQueen, Designated
Federal Officer, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, 1000 Independence
Avenue SW, EE-3F, Washington, DC
20585, telephone: (202) 586—-0833.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The
Hydrogen and Fuel Cell Technical
Advisory Committee (HTAC) was
established under section 807 of the
Energy Policy Act of 2005 (EPACT),
Public Law No. 109-58; 119 Stat. 849,
to provide advice and recommendations
to the Secretary of Energy on the
program authorized by Title VIII of
EPACT.

Tentative Agenda: (updates will be
posted on the web at): http://
hydrogen.energy.gov/advisory_
htac.html).

e HTAC Business (including public

comment period)
¢ DOE Leadership Updates

e Program and Budget Updates
e Updates from Federal/State

Governments and Industry
e HTAC Subcommittee Updates
e HTAC Discussion Period

Public Participation: The meeting is
open to the public. Individuals who
would like to attend and/or to make oral
statements during the public comment
period must register no later than 5:00
p.m. on Friday, October 25, 2019, by
email at: HTAC@nrel.gov. Entry to the
meeting room will be restricted to those
who have confirmed their attendance in
advance. Please provide your name,
organization, citizenship, and contact
information. Anyone attending the
meeting will be required to present
government-issued identification. Those
wishing to make a public comment are
required to register. The public
comment period will take place
sometime between 1:00 p.m. and 2:00
p-m. on November 4, 2019. Time
allotted per speaker will depend on the
number who wish to speak but will not
exceed five minutes. Those not able to
attend the meeting or have insufficient
time to address the committee are
invited to send a written statement to
HTAC@nrel.gov.

Minutes: The minutes of the meeting
will be available for public review at
http://hydrogen.energy.gov/advisory_
htac.html.

Signed in Washington, DC, on September
26, 2019.

LaTanya Butler,

Deputy Committee Management Officer.
[FR Doc. 2019-21372 Filed 10-1-19; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
[Case Number CAC-050]

Energy Conservation Program:
Decision and Order Granting a Waiver
to Johnson Controls, Inc. From the
Department of Energy Central Air
Conditioners and Heat Pumps Test
Procedure

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of decision and order.

SUMMARY: The U.S. Department of
Energy (“DOE”) gives notice of a
Decision and Order granting Johnson
Controls, Inc. (“JCI"’) a waiver from
specified portions of the DOE test
procedure for determining the efficiency
of specified central air conditioners
(“CAC”) and heat pump (“HP”’) basic
models. JCI is required to test and rate
specified basic models of its central air
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conditioners and heat pumps in
accordance with the alternate test
procedure specified in the Decision and
Order.

DATES: The Decision and Order is
effective on October 2, 2019. The
Decision and Order will terminate upon
the compliance date of any future
amendment to the test procedure for
central air conditioners and heat pumps
located at 10 CFR part 430, subpart B,
appendix M that addresses the issues
presented in this waiver. At such time,
JCI must use the relevant test procedure
for this product for any testing to
demonstrate compliance with the
applicable standards, and any other
representations of energy use.

FOR FURTHER INFORMATION CONTACT: Mr.
Pete Cochran, U.S. Department of
Energy, Office of the General Counsel,
Mail Stop GC-33, Forrestal Building,
1000 Independence Avenue SW,
Washington, DC 20585-0103.
Telephone: (202) 586—9496. Email:
Peter.Cochran@hgq.doe.gov.
SUPPLEMENTARY INFORMATION: In
accordance with Title 10 of the Code of
Federal Regulations (10 CFR
430.27(f)(2)), DOE gives notice of the
issuance of its Decision and Order as set
forth below. The Decision and Order
grants JCI a waiver from the applicable
test procedure at 10 CFR part 430,
subpart B, appendix M for specified
basic models of central air conditioners
and heat pumps, provided that JCI tests
and rates such products using the
alternate test procedure specified in the
Decision and Order. JCI's
representations concerning the energy
efficiency of the specified basic models
must be based on testing according to
the provisions and restrictions in the
alternate test procedure set forth in the
Decision and Order, and the
representations must fairly disclose the
test results. Distributors, retailers, and
private labelers are held to the same
requirements when making
representations regarding the energy
efficiency of these products. (42 U.S.C.
6293(c)).

Consistent with 10 CFR 430.27(j), not
later than December 2, 2019, any
manufacturer currently distributing in
commerce in the United States products
employing a technology or characteristic
that results in the same need for a
waiver from the applicable test
procedure must submit a petition for
waiver. Manufacturers not currently
distributing such products in commerce
in the United States must petition for
and be granted a waiver prior to the
distribution in commerce of those
products in the United States.
Manufacturers may also submit a

request for interim waiver pursuant to
the requirements of 10 CFR 430.27.

Signed in Washington, DC, on September
27, 2019.
Alexander Fitzsimmons,
Acting Deputy Assistant Secretary for Energy
Efficiency.

Case Number CAC-050 Decision and
Order

I. Background and Authority

The Energy Policy and Conservation
Act of 1975, as amended (“EPCA”),1
among other things, authorizes the U.S.
Department of Energy (“DOE”) to
regulate the energy efficiency of a
number of consumer products and
industrial equipment. (42 U.S.C. 6291—
6317) Title III, Part B 2 of EPCA
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles, which sets forth a
variety of provisions designed to
improve energy efficiency for certain
types of consumer products. These
products include central air
conditioners (CACs) and heat pumps
(HPs), the focus of this document. (42
U.S.C. 6292(a)(3))

Under EPCA, DOE’s energy
conservation program consists
essentially of four parts: (1) Testing, (2)
labeling, (3) Federal energy conservation
standards, and (4) certification and
enforcement procedures. Relevant
provisions of EPCA include definitions
(42 U.S.C. 6291), energy conservation
standards (42 U.S.C. 6295), test
procedures (42 U.S.C. 6293), labeling
provisions (42 U.S.C. 6294), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6296).

The Federal testing requirements
consist of test procedures that
manufacturers of covered products must
use as the basis for: (1) Certifying to
DOE that their products comply with
the applicable energy conservation
standards adopted pursuant to EPCA (42
U.S.C. 6295(s)), and (2) making
representations about the efficiency of
that product (42 U.S.C. 6293(c)).
Similarly, DOE must use these test
procedures to determine whether the
product complies with relevant
standards promulgated under EPCA. (42
U.S.C. 6295(s))

Under 42 U.S.C. 6293, EPCA sets forth
the criteria and procedures DOE is
required to follow when prescribing or
amending test procedures for covered

1 All references to EPCA in this document refer
to the statute as amended through America’s Water
Infrastructure Act of 2018, Public Law 115-270
(October 23, 2018).

2For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated as Part A.

products. EPCA requires that any test
procedures prescribed or amended
under this section must be reasonably
designed to produce test results which
reflect energy efficiency, energy use or
estimated annual operating cost of a
covered product during a representative
average use cycle or period of use and
requires that test procedures not be
unduly burdensome to conduct. (42
U.S.C. 6293(b)(3)) The test procedure for
central air conditioners and heat pumps
is contained in the Code of Federal
Regulations (““CFR”) at 10 CFR part 430,
subpart B, appendix M, Uniform Test
Method for Measuring the Energy
Consumption of Central Air
Conditioners and Heat Pumps
(“Appendix M”).

Under 10 CFR 430.27, any interested
person may submit a petition for waiver
from DOE’s test procedure
requirements. DOE will grant a waiver
from the test procedure requirements if
DOE determines either that the basic
model for which the waiver was
requested contains a design
characteristic that prevents testing of the
basic model according to the prescribed
test procedures, or that the prescribed
test procedures evaluate the basic model
in a manner so unrepresentative of its
true energy consumption characteristics
as to provide materially inaccurate
comparative data. 10 CFR 430.27(f)(2).
DOE may grant the waiver subject to
conditions, including adherence to
alternate test procedures. Id.

II. Petition for Waiver

A. JCI's Assertions

On April 6, 2017, JCI filed a petition
for waiver and an application for
interim waiver from certain testing
requirements of Appendix M.
Subsequently, JCI filed an amended
petition for waiver and application for
interim waiver on June 5, 2018. The
amended petition serves as the basis for
this Decision and Order. On August 13,
2018, DOE published a notice
announcing its receipt of the petition for
waiver, granting JCI an interim waiver,
and requesting public comment on the
waiver (“Notice of Petition for Waiver”).
83 FR 40011.

According to JCI, the basic models
listed in its petition, which use R-407C
as the refrigerant, are offered as new,
matched systems and testing them as
outdoor units with no match (as
required by the DOE test procedure) will
overstate their energy usage, resulting in
materially inaccurate comparative data.
JCI states that it has certified more than
1,100 unique CAC combinations that
use R—407C as a refrigerant. The
certified ratings range from 14 to 16
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SEER (Seasonal Energy Efficiency Ratio)
when tested as new, matched systems,
but would fall below the minimum
standard of 13 SEER in 10 CFR 430.32(c)
if tested as outdoor units with no match.
Further, JCI contends that many CAC
components, including outdoor units,
regardless of refrigerant type, are also
used to replace failed components of
previously-installed systems. For
example, an outdoor unit that uses R—
410A as a refrigerant can be used to
replace a failed outdoor unit in a
previously-installed system. But, as

opposed to one of the R—407C outdoor
units listed in JCI's petition, the R—410A
outdoor unit is rated based on testing as
a new, matched system; it is not rated
based on an approximation of its
efficiency performance when matched
with older, less-efficient indoor units.
As aresult, in addition to providing
materially inaccurate data regarding
energy usage when installed as new,
matched systems, JCI also contends that
the outdoor unit with no match test
procedure provisions provide materially
inaccurate data in outdoor unit only

TABLE OF COMMENTERS

replacement scenarios when comparing
the performance of R—407C outdoor
units and outdoor units that use other
refrigerants, such as R-410A. (JCI, No. 7,
pp. 4-5)3

B. Comments Received in Response to
the Notice of Petition for Waiver

In response to the Notice of Petition
for Waiver, DOE received substantive
comments 4 from the nine stakeholders
listed in the table below:

Commenter(s) Affiliation Identifier

Appliance Standards Awareness Project ..........ccccecererienineenenieeneseeeeens AdVOCACY GrOUP ...oveeueereieieniieieeieeie st ASAP
California Energy COMMISSION .......coiiiiiuiiiiiiiieiieesiee et SEALE it CEC.
California Investor-Owned ULlItIES .........ccoociiiiiiiiiiiiiee e UIlIEIES e CA-IQUs.
[OF- 14 =T G 7017 oo -\ o] o HN SRS Manufacturer ........cccocvevcieee e Carrier.
Goodman GIobal, INC. ..o Manufacturer ... Goodman.
Lennox International INC. .........ooooiiiiiiieiie e Manufacturer ..........coocoeveeiieeiee e Lennox.
Natural Resources Defense COUNCIl ..........ccceeriiieriininiiineeese e AdVOCACY GrOUP ...oveeueereieieniieieeieeie st NRDC.
Nortek Global HVAC .......ooiie e Manufacturer ..........coooeveenienie e Nortek.
Rheem Manufacturing Company ..........cceceerireeriniene e Manufacturer ..., Rheem.

All of the commenters, with the
exception of Rheem,5 oppose JCI's
petition for waiver. In general,
commenters state that the basic models
listed in JCI's petition are primarily
installed as replacement outdoor units,
and not as new, matched systems. For
example, Goodman states that “JCI's
R407C equipment is predominantly
distributed, sold and installed as an
outdoor-only unit replacement for an
existing R22 system, and in such
circumstances it is matched with an
existing smaller R22 indoor coil. JCI's
R407C outdoor units are not typically
distributed, sold and installed as part of
a matched R407C system (that is,
matched with a new R407C indoor coil)
because contractors are highly unlikely
to install the much larger R407C indoor
coils.” (Goodman, No. 30, p. 2)
(emphasis in original) Similarly, ASAP
states that “JCI's R—407C products are
marketed and sold to replace outdoor
units on legacy systems that use R—22
refrigerant,” and are “rarely, if ever,
installed” as new, matched systems.
(ASAP, No. 27, pp. 1-2)

As a result, these commenters believe
that the current test procedure, which
requires the basic models listed in the
petition to be tested as outdoor units
with no match, measures the energy

3 DOE will cite to information in the waiver
petition docket as follows: (Commenter name,
comment docket ID number, page of that
document). The docket is available at https://
www.regulations.gov/docket?’D=EERE-2017-BT-
WAV-0039.

efficiency of these models during a
representative average use cycle. Thus,
if the petition is granted, consumers and
other entities, such as utilities, will not
be able to rely on JCI’s certified
efficiency ratings when making
decisions based on the energy
consumption of the basic models. For
instance, Lennox states that “JCI
provided no evidence that 407C
condensers are predominantly installed
in consumers’ homes matched with
407C coils. Therefore, DOE’s applying
the No Match Requirements to JCI's
407C condensers will yield
representative test results of average
consumer use, as required by statute.”
(Lennox, No. 26, p. 9) The CA-IOUs
state that “[s]hould this waiver be
granted, it will not be possible to know
the energy usage of JCI's affected units
when paired with existing installed
indoor coils.” (CA-IOUs, No. 25, p. 2)

Some commenters also state that
granting the waiver would have the
effect of lowering the energy
conservation standard for the basic
models listed in JCI's petition. For
example, ASAP states that “[g]ranting
this waiver would be tantamount to a
lowering of the standard for products
that use a particular refrigerant” and

4DOE received one comment that simply stated
“I object to the waiver,” and three other comments
that did not discuss the waiver at all.

5Rheem submitted a comment to clarify that it
has not certified any product that uses R—407C as

would “circumvent the anti-backsliding
clause” of EPCA. (ASAP, No. 27, p. 2)

C. DOE’s Determination

As discussed above, JCI asserts that
the basic models listed in the petition,
which use R—407C as the refrigerant, are
installed as both replacement outdoor
units in existing installations and as
new, matched systems. As such, testing
JCI's R—407C units under the outdoor
unit with no match provisions results in
materially inaccurate comparative data
for both outdoor unit only replacement
installations and new, matched system
installations. In order to evaluate JCI's
claim that these basic models are
installed as both replacement outdoor
units and as new, matched systems,
DOE reviewed JCI's public-facing
materials, including marketing materials
and technical guides for the basic
models listed in the petition, comments
received in response to the Notice of
Petition for Waiver, and other
information submitted by JCIL.6 These
materials support JCI's assertion that
these models are offered as both
replacement outdoor units in existing
installations and as new, matched
systems. Further, while JCI states that it
principally sells these basic models
through independent distributors and

a refrigerant since the latest revision to the test
procedure in 2017.

6 These materials are all available in the docket
at https://www.regulations.gov/docket?D=EERE-
2017-BT-WAV-0039.
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has limited information about how these
models are installed in the field,
warranty registrations for these models
indicate some consumers are installing
these products as matched systems. (JCI,
No. 33, p. 6) Additionally, while
commenters claim that these models are
“highly unlikely” to be or ‘“rarely, if
ever,” installed as new, matched
systems, they do not claim, or provide
evidence, that these systems are never
installed as new, matched systems. As
a result, DOE has determined that the
basic models listed in JCI’s petition are
installed as replacement outdoor units
with existing indoor units and as new,
matched systems.

Under 10 CFR 430.27(f)(2), DOE will
grant a waiver for one of two reasons:
(1) The basic model for which the
waiver was requested contains a design
characteristic that prevents testing of the
basic model according to the prescribed
test procedures; or (2) the prescribed
test procedures evaluate the basic model
in a manner so unrepresentative of its
true energy consumption characteristics
as to provide materially inaccurate
comparative data. JCI asserts that
application of the outdoor unit with no
match testing provisions in Appendix M
to the basic models listed in its petition
would evaluate these models in a
manner so unrepresentative of their true
energy consumption characteristics as to
provide material inaccurate comparative
data. To illustrate its claim of materially
inaccurate comparative data, JCI refers
to the difference in how energy
consumption is determined under
DOE’s current test procedure between
the basic models listed in the petition,
which use R—407C as a refrigerant, and
other CAC and HP systems that use R—
410A as the refrigerant. Under DOE’s
current test procedure, the energy
efficiency rating of an R—407C unit is
calculated as an outdoor unit with no
match, regardless of whether it may
actually be installed as a new, matched
system, while the energy efficiency
rating of an R-410A unit is calculated
as a new, matched system, regardless of
whether it may actually be installed as
an outdoor unit only replacement. There
is a significant difference in calculated
energy efficiency between these two
approaches. JCI states that the certified
ratings for its R—407C units range from
14 to 16 SEER when tested as new,
matched systems, but would fall below
the minimum standard of 13 SEER if
tested as outdoor units with no match.

DOE acknowledged this disparate
treatment in response to a comment
submitted by JCI during the last test
procedure rulemaking. “[I]t has always
been the case that some outdoor units
are installed as replacements for failed

outdoor units. However, in most cases
an outdoor unit model would also be
sold in substantial numbers as a
combination with indoor units. This is
in contrast to R-407C units, which are
predominantly sold in scenarios in
which the outdoor unit is replaced, and
the indoor unit is not replaced. Hence
the test procedure is representative of an
average use cycle for R—410A units
without requiring that it be tested as a
unit with no match.” 82 FR 1426, 1434
(Jan. 5, 2017).

Having reexamined this issue in light
of JCI’s petition for waiver, DOE has
determined that such disparate
treatment between systems that use R—
407C as a refrigerant and systems that
use other refrigerants, such as R—410A,
is unwarranted and results in materially
inaccurate comparative data. Testing R—
407C units differently from other units
prevents consumers from making
apples-to-apples comparisons about
energy consumption and operating
costs. Consumers cannot make informed
decisions when, unbeknownst to them,
they may be comparing the cost and
performance of CAC and HP systems
based on different installation scenarios.
Furthermore, even if it is assumed that
a representative average use cycle for
CACGs and HPs should account for
outdoor unit only replacement
scenarios, there is no reason to exclude
certain outdoor units from such
treatment simply because these units are
also sold in “substantial” numbers as
new, matched systems. Being sold in
“substantial” numbers as new, matched
systems does not preclude these units
from also being sold in significant
numbers as replacements for failed
outdoor units. In fact, according to
information provided by the Air-
conditioning, Heating and Refrigeration
Institute (AHRI) during the last energy
conservation standards rulemaking for
CACGs and HPs, approximately 25
percent of all replacement installations,
regardless of refrigerant used, are
outdoor unit only replacements. 82 FR
1786, 1815 (Jan. 6, 2017). This
percentage was significant enough for
DOE to adjust its energy use analysis in
the energy conservation standards
rulemaking to account for the increased
energy consumption of outdoor unit
only replacement installations. Id. Thus,
DOE has determined that accounting for
outdoor unit only replacement
installations in the average use cycle for
CAC and HP systems that use R—407C,
but not in systems that are sold in
“substantial” numbers as new, matched
systems is inconsistent and results in
materially inaccurate comparative data.

Finally, with respect to ASAP’s
comment that granting JCI's waiver

request would circumvent the anti-
backsliding provision in EPCA, DOE
notes that the anti-backsliding provision
prohibits DOE from issuing any
amended standards that would increase
the maximum allowable energy use or
decrease the minimum required energy
efficiency of a covered product. (42
U.S.C. 6295(0)(1)) Even if it is assumed
that this provision applies to test
procedure waivers, ASAP’s argument
that granting JCI's waiver request would
result in backsliding is disingenuous.
Under 42 U.S.C. 6293(e), if an amended
test procedure alters the measured
energy efficiency of a covered product,
DOE is required to make a
corresponding adjustment to the energy
conservation standard to ensure that a
previously compliant covered product
would remain compliant and a
previously non-compliant covered
product would remain non-compliant.
When DOE issued the current test
procedure for CACs and HPs on January
5,2017, DOE made a determination that
the amended test procedure provisions
from which JCI is seeking a waiver
would not alter the measured energy
efficiency of these covered products,
and, as a result, did not adjust the
energy conservation standard for CACs
and HPs. 82 FR 1426, 1428. If this
determination was correct, granting JCI’s
petition for waiver would have no effect
on the measured energy efficiency of the
basic models listed in the petition and,
therefore, backsliding of the standard
would not be possible. As a result,
ASAP’s argument is that DOE’s
determination in the test procedure
rulemaking was incorrect and these test
procedure provisions do alter the
measured energy efficiency of the basic
models listed in JCI's petition. This
argument, concerning the difference in
measured energy efficiency between
DOE’s prior and current test procedures,
has no bearing on whether the current
test procedure evaluates the basic
models listed in the petition in a
manner so unrepresentative of their true
energy consumption characteristics as to
provide materially inaccurate
comparative data.

For the reasons explained here and in
the Notice of Petition for Waiver, DOE
understands that absent a waiver, the
basic models identified by JCI in its
petition will be evaluated in a manner
so unrepresentative of their true energy
consumption characteristics when
installed as new, matched systems as to
provide materially inaccurate
comparative data. DOE has reviewed the
alternate test procedure suggested by JCI
and concludes that it is representative of
the energy consumption of these basic
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models when installed as new, matched
systems, and will allow for accurate
comparisons of energy use between CAC
and HP systems that use different
refrigerants. Thus, DOE grants JCI's
petition for waiver and requires that JCI
test and rate the CAC and HP basic
models listed in its petition according to
the alternate test procedure specified in
the Decision and Order, which is
identical to the alternate test procedure
provided in the interim waiver.

This Decision and Order is applicable
only to the basic models listed and does
not extend to any other basic models.
DOE evaluates and grants waivers for
only those basic models specifically set
out in the petition, not future models
that may be manufactured by the
petitioner.

JCI may request that the scope of this
waiver be extended to include
additional basic models that employ the
same technology as those listed in this
waiver. 10 CFR 430.27(g). JCI may also
submit another petition for waiver from
the test procedure for additional basic
models that employ a different
technology and meet the criteria for test
procedure waivers. 10 CFR 430.27(a)(1).

DOE notes that it may modify or
rescind the waiver at any time upon
DOE’s determination that the factual
basis underlying the petition for waiver
is incorrect, or upon a determination
that the results from the alternate test
procedure are unrepresentative of the
basic models’ true energy consumption
characteristics. 10 CFR 430.27(k)(1).
Likewise, JCI may request that DOE
rescind or modify the waiver if the
company discovers an error in the
information provided to DOE as part of
its petition, determines that the waiver
is no longer needed, or for other
appropriate reasons. 10 CFR
430.27(k)(2).

DOE recognizes that commenters have
raised valid concerns about the need to
provide information regarding the
energy consumption of CACs and HPs
when a new outdoor unit is paired with
an existing, older indoor unit. DOE is
mindful that consumers need accurate
comparative data in order to make
informed purchasing decisions. Under
DOE’s waiver regulations, DOE is
required to revise the CAC and HP test
procedure so as to eliminate the need
for this waiver. 10 CFR 430.27(1). During
this process, DOE will explore all
options within its statutory authority to
provide energy consumption
information to consumers that accounts
for these replacement scenarios for all
CAC and HP systems in the market,
regardless of refrigerant.

III. Consultations With Other Agencies

In accordance with 10 CFR
430.27(f)(2), DOE consulted with the
Federal Trade Commission (“FTC”’) staff
concerning JCI's petition for waiver.

IV. Order

After careful consideration of all the
material that was submitted by JCI for
the models identified in the petition and
the comments received, in this matter,
it is ordered that:

(1) JCI must, as of the date of
publication of this Order in the Federal
Register, test and rate the CAC and HP
basic models listed in paragraph (A)
with the alternate test procedure set
forth in paragraph (2):

(A) GAW14L18C2*S,
GAW14L24C2*S, GAW14L30C2*S,
GAW14L36C2*S, GAW14L42C2*S,
GAW14L48C2*S, GAW14L60C2*S

(2) The applicable method of test for
the JCI basic models listed in paragraph
(1)(A) is the test procedure for CACs and
HPs prescribed by DOE at 10 CFR part
430, subpart B, appendix M, except that
10 CFR 429.16(a)(3)(i) shall be as
detailed below. All other requirements
of 10 CFR 429.16 remain applicable.

In §429.16(a), Determination of
Represented Value:

(3) Refrigerants. (i) If a model of
outdoor unit (used in a single-split,
multi-split, multi-circuit, multi-head
mini-split, and/or outdoor unit with no
match system) is distributed in
commerce and approved for use with
multiple refrigerants, a manufacturer
must determine all represented values
for that model using each refrigerant
that can be used in an individual
combination of the basic model
(including outdoor units with no match
or “tested combinations”). This
requirement may apply across the listed
categories in the table in paragraph
(a)(1) of this section. A refrigerant is
considered approved for use if it is
listed on the nameplate of the outdoor
unit. If any of the refrigerants approved
for use is HCFC-22 or if there are no
refrigerants designated as approved for
use, a manufacturer must determine
represented values (including SEER,
EER, HSPF, SEER2, EER2, HSPF2,
Pw.orr, cooling capacity, and heating
capacity, as applicable) for, at a
minimum, an outdoor unit with no
match. If a model of outdoor unit is not
charged with a specified refrigerant
from the point of manufacture (unless
either (a) the factory charge is equal to
or greater than 70% of the outdoor unit
internal volume times the liquid density
of refrigerant at 95 °F or (b) an A2L
refrigerant is approved for use and listed
in the certification report), a

manufacturer must determine
represented values (including SEER,
EER, HSPF, SEER2, EER2, HSPF2,
Pw orr, cooling capacity, and heating
capacity, as applicable) for, at a
minimum, an outdoor unit with no
match.

(3) Representations. JCI may not make
representations about the efficiency of
the basic models identified in paragraph
(1) of this Order for compliance,
marketing, or other purposes unless the
basic model has been tested in
accordance with the provisions set forth
above and such representations fairly
disclose the results of such testing.

(4) This waiver shall remain in effect
consistent with the provisions of 10 CFR
430.27.

(5) This waiver is issued on the
condition that the statements,
representations, and documentation
provided by JCI are valid. DOE may
rescind or modify this waiver at any
time if it determines the factual basis
underlying the petition for waiver is
incorrect, or the results from the
alternate test procedure are
unrepresentative of the basic models’
true energy consumption characteristics.
10 CFR 430.27(k)(1). Likewise, JCI may
request that DOE rescind or modify the
waiver if JCI discovers an error in the
information provided to DOE as part of
its petition, determines that the waiver
is no longer needed, or for other
appropriate reasons. 10 CFR
430.27(k)(2).

(6) Granting of this waiver does not
release JCI from the certification
requirements set forth at 10 CFR part
429.

Signed in Washington, DC, on September
27, 2019.

Alexander Fitzsimmons

Acting Deputy Assistant Secretary For Energy
Efficiency.

[FR Doc. 2019-21437 Filed 10-1-19; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board Chairs

AGENCY: Office of Environmental
Management, Department of Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB) Chairs. The Federal
Advisory Committee Act requires that
public notice of this meeting be
announced in the Federal Register.

DATES:
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Tuesday, October 29, 2019, 8:30 a.m.—

5:15 p.m.

Wednesday, October 30, 2019, 9:00

a.m.—12:00 p.m.

ADDRESSES: Sun Valley Inn, 2 Sun
Valley Road, Sun Valley, Idaho 83353.
FOR FURTHER INFORMATION CONTACT:
David Borak, EM SSAB Designated
Federal Officer, U.S. Department of
Energy, 1000 Independence Avenue
SW, Washington, DC 20585; Phone:
(202) 586—9928, or email: david.borak@
em.doe.gov.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE-EM and site management in the
areas of environmental restoration,
waste management, and related
activities.

Tentative Agenda Topics

Tuesday, October 29, 2019

EM Program Update

EM SSAB Chairs’ Round Robin

EM Budget Update

Transportation in Environmental

Cleanup

e Working with DOE on Transportation
Planning

e Public Comment

e Board Business

Wednesday, October 30, 2019

¢ DOE Headquarters News and Views
¢ Field Operations/Waste Disposition

Update
¢ Public Comment
¢ Board Business

Public Participation: The meeting is
open to the public. The EM SSAB
Chairs welcome the attendance of the
public at their advisory committee
meetings and will make every effort to
accommodate persons with physical
disabilities or special needs. If you
require special accommodations due to
a disability, please contact David Borak
at least seven days in advance of the
meeting at the phone number listed
above. Written statements may be filed
either before or after the meeting with
the Designated Federal Officer, David
Borak, at the address or telephone listed
above. Individuals who wish to make
oral statements pertaining to agenda
items should also contact David Borak.
Requests must be received five days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Individuals
wishing to make public comment will
be provided a maximum of five minutes
to present their comments.

Minutes: Minutes will be available by
writing or calling David Borak at the
address or phone number listed above.
Minutes will also be available at the
following website: https://energy.gov/
em/listings/chairs-meetings.

Signed in Washington, DG, on September
26, 2019.

LaTanya Butler,

Deputy Committee Management Officer.
[FR Doc. 2019-21366 Filed 10-1-19; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

DOE Response to Recommendation
2019-2 of the Defense Nuclear
Facilities Safety Board, Safety of the
Savannah River Site Tritium Facilities

AGENCY: Office of Environment, Health,
Safety and Security, Department of
Energy.

ACTION: Notice.

SUMMARY: On June 11, 2019, the Defense
Nuclear Facilities Safety Board issued
Recommendation 2019-2, Safety of the
Savannah River Site Tritium Facilities,
to the Department of Energy. In
accordance with the Atomic Energy Act
of 1954, the Secretary of Energy’s
response to the Recommendation is
provided in this notice.

DATES: Comments, data, views, or
arguments concerning the Secretary’s
response are due on or before November
1, 2019.

ADDRESSES: Please send to: Defense
Nuclear Facilities Safety Board, 625
Indiana Avenue NW, Suite 700,
Washington, DC 20004.

FOR FURTHER INFORMATION CONTACT: Mr.
Christopher Chaves, Office of the
Departmental Representative to the
Defense Nuclear Facilities Safety Board,
Office of Environment, Health, Safety
and Security, U.S. Department of
Energy, 1000 Independence Avenue
SW, Washington, DC 20585, or
telephone number (301) 903-5999, or
email Christopher.Chaves@hgq.doe.gov.

SUPPLEMENTARY INFORMATION: On June
11, 2019, the Defense Nuclear Facilities
Safety Board issued Recommendation
2019-2, Safety of the Savannah River
Site Tritium Facilities, to the
Department of Energy. Recommendation
2019-2 was published in the Federal
Register on June 19, 2019 (84 FR 28517).
In accordance with section 315(c) of the
Atomic Energy Act of 1954 (42 U.S.C.
2286d(c)), the Secretary of Energy’s
response to the Recommendation is
printed in full at the conclusion of this
notice.

Signed in Washington, DC on
September 24, 2019.

Joe Olencz,

Departmental Representative to the Defense
Nuclear Facilities Safety Board, Office of
Environment, Health, Safety and Securit