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Presidential Documents

Title 3—

The President

Executive Order 13887 of September 19, 2019

Modernizing Influenza Vaccines in the United States to Pro-
mote National Security and Public Health

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, it is hereby ordered as follows:

Section 1. Findings. (a) Influenza viruses are constantly changing as they
circulate globally in humans and animals. Relatively minor changes in these
viruses cause annual seasonal influenza outbreaks, which result in millions
of illnesses, hundreds of thousands of hospitalizations, and tens of thousands
of deaths each year in the United States. Periodically, new influenza A
viruses emerge from animals, including birds and pigs, that can spread
efficiently and have sustained transmission among humans. This situation
is called an influenza pandemic (pandemic). Unlike seasonal influenza, a
pandemic has the potential to spread rapidly around the globe, infect higher
numbers of people, and cause high rates of illness and death in populations
that lack prior immunity. While it is not possible to predict when or how
frequently a pandemic may occur, there have been 4 pandemics in the
last 100 years. The most devastating pandemic occurred in 1918-1919 and
is estimated to have killed more than 50 million people worldwide, including
675,000 Americans.

(b) Vaccination is the most effective defense against influenza. Despite
recommendations by the Centers for Disease Control and Prevention (CDC)
that nearly every American should receive the influenza vaccine annually,
however, seasonal influenza vaccination levels in the United States have
currently reached only about 45 percent of CDC goals.

(c) All influenza vaccines presently in use have been developed for circu-
lating or anticipated influenza viruses. These vaccines must be reformulated
for each influenza season as well as in the event of a pandemic. Additional
research is needed to develop influenza vaccines that provide more effective
and longer-lasting protection against many or all influenza viruses.

(d) The current domestic enterprise for manufacturing influenza vaccines
has critical shortcomings. Most influenza vaccines are made in chicken
eggs, using a 70-year-old process that requires months-long production
timelines, limiting their utility for pandemic control; rely on a potentially
vulnerable supply chain of eggs; require the use of vaccine viruses adapted
for growth in eggs, which could introduce mutations of the influenza vaccine
virus that may render the final product less effective; and are unsuitable
for efficient and scalable continuous manufacturing platforms.

(e) The seasonal influenza vaccine market rewards manufacturers that
deliver vaccines in time for the influenza season, without consideration
of the speed or scale of these manufacturers’ production processes. This
approach is insufficient to meet the response needs in the event of a pan-
demic, which can emerge rapidly and with little warning. Because the
market does not sufficiently reward speed, and because a pandemic has
the potential to overwhelm or compromise essential government functions,
including defense and homeland security, the Government must take action
to promote faster and more scalable manufacturing platforms.

Sec. 2. Policy. It is the policy of the United States to modernize the domestic
influenza vaccine enterprise to be highly responsive, flexible, scalable, and
more effective at preventing the spread of influenza viruses. This is a public
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health and national security priority, as influenza has the potential to signifi-
cantly harm the United States and our interests, including through large-
scale illness and death, disruption to military operations, and damage to
the economy. This order directs actions to reduce the United States’ reliance
on egg-based influenza vaccine production; to expand domestic capacity
of alternative methods that allow more agile and rapid responses to emerging
influenza viruses; to advance the development of new, broadly protective
vaccine candidates that provide more effective and longer lasting immunities;
and to support the promotion of increased influenza vaccine immunization
across recommended populations.

Sec. 3. National Influenza Vaccine Task Force. (a) There is hereby established
a National Influenza Vaccine Task Force (Task Force). The Task Force shall
identify actions to achieve the objectives identified in section 2 of this
order and monitor and report on the implementation and results of those
actions. The Task Force shall be co-chaired by the Secretary of Defense
and the Secretary of Health and Human Services, or their designees.

(b) In addition to the Co-Chairs, the Task Force shall consist of a senior
official from the following executive branch departments, agencies, and of-
fices:

(i) the Department of Defense (DOD);

ii) the Department of Justice;

iii) the Department of Agriculture;

iv) the Department of Veterans Affairs (VA);
v) the Department of Homeland Security;

(

(

(

(

(vi) the United States Food and Drug Administration;
(vii) the Centers for Disease Control and Prevention;
(

(

(

(

viii) the National Institutes of Health (NIH);
ix) the Centers for Medicare and Medicaid Services (CMS); and

x) the Biomedical Advanced Research and Development Authority

BARDA).

(c) The Co-Chairs may jointly invite additional Federal Government rep-
resentatives, with the consent of the applicable executive department, agency,
or office head, to attend meetings of the Task Force or to become members
of the Task Force, as appropriate.

(d) The staffs of the Department of State, the Office of Management and
Budget (OMB), the National Security Council, the Council of Economic
Advisers, the Domestic Policy Council, the National Economic Council, and
the Office of Science and Technology Policy (OSTP) may attend and partici-
pate in any Task Force meetings or discussions.

(e) The Task Force may consult with State, local, tribal, and territorial
government officials and private sector representatives, as appropriate and
consistent with applicable law.

(f) Within 120 days of the date of this order, the Task Force shall submit
a report to the President, through the Assistant to the President for National
Security Affairs, the Assistant to the President for Domestic Policy, the
Director of the Office of Management and Budget, and the Director of the
Office of Science and Technology Policy. The report shall include:

(i) a 5-year national plan (Plan) to promote the use of more agile and

scalable vaccine manufacturing technologies and to accelerate development

of vaccines that protect against many or all influenza viruses;

(ii) recommendations for encouraging non-profit, academic, and private-
sector influenza vaccine innovation; and

(iii) recommendations for increasing influenza vaccination among the popu-
lations recommended by the CDC and for improving public understanding
of influenza risk and informed influenza vaccine decision-making.
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(g) Not later than June 1 of each of the 5 years following submission

of the report described in subsection (f) of this section, the Task Force
shall submit an update on implementation of the Plan and, as appropriate,
new recommendations for achieving the policy objectives set forth in section
2 of this order.
Sec. 4. Agency Implementation. The heads of executive departments and
agencies shall also implement the policy objectives defined in section 2
of this order, consistent with existing authorities and appropriations, as
follows:

(a) The Secretary of HHS shall:

(i) through the Assistant Secretary for Preparedness and Response and

BARDA:

(A) estimate the cost of expanding and diversifying domestic vaccine-
manufacturing capacity to use innovative, faster, and more scalable tech-
nologies, including cell-based and recombinant vaccine manufacturing,
through cost-sharing agreements with the private sector, which shall in-
clude an agreed-upon pricing strategy during a pandemic;

(B) estimate the cost of expanding domestic production capacity of
adjuvants in order to combine such adjuvants with both seasonal and
pandemic influenza vaccines;

(C) estimate the cost of expanding domestic fill-and-finish capacity to
rapidly fulfill antigen and adjuvant needs for pandemic response;

(D) estimate the cost of developing, evaluating, and implementing deliv-
ery systems to augment limited supplies of needles and syringes and
to enable the rapid and large-scale administration of pandemic influenza
vaccines;

(E) evaluate incentives for the development and production of vaccines
by private manufacturers and public-private partnerships, including, in
emergency situations, the transfer of technology to public-private partner-
ships—such as the HHS Centers for Innovation and Advanced Development
and Manufacturing or other domestic manufacturing facilities—in advance
of a pandemic, in order to be able to ensure adequate domestic pandemic
manufacturing capacity and capability;

(F) support, in coordination with the DOD, NIH, and VA, a suite of
clinical studies featuring different adjuvants to support development of
improved vaccines and further expand vaccine supply by reducing the
dose of antigen required; and

(G) update, in coordination with other relevant public health agencies,
the research agenda to dramatically improve the effectiveness, efficiency,
and reliability of influenza vaccine production;

(ii) through the Director of NIH, provide to the Task Force estimated
timelines for implementing NIH’s strategic plan and research agenda for
developing influenza vaccines that can protect individuals over many
years against multiple types of influenza viruses;

(iii) through the Commissioner of Food and Drugs:

(A) further implement vaccine production process improvements to re-
duce the time required for vaccine production (e.g., through the use of
novel technologies for vaccine seed virus development and through imple-
mentation of improved potency and sterility assays);

(B) develop, in conjunction with the CDC, proposed alternatives for
the timing of vaccine virus selection to account for potentially shorter
timeframes associated with non-egg based manufacturing and to facilitate
vaccines optimally matched to the circulating strains;

(C) further support the conduct, in collaboration with the DOD, BARDA,
and CDC, of applied scientific research regarding developing cell lines
and expression systems that markedly increase the yield of cell-based
and recombinant influenza vaccine manufacturing processes; and
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(D) assess, in coordination with BARDA and relevant vaccine manufac-
turers, the use and potential effects of using advanced manufacturing
platforms for influenza vaccines;

(iv) through the Director of the CDC:

(A) expand vaccine effectiveness studies to more rapidly evaluate the
effectiveness of cell-based and recombinant influenza vaccines relative
to egg-based vaccines;

(B) explore options to expand the production capacity of cell-based
vaccine candidates used by industry;

(C) develop a plan to expand domestic capacity for whole genome
characterization of influenza viruses;

(D) increase influenza vaccine use through enhanced communication
and by removing barriers to vaccination; and

(E) enhance communication to healthcare providers about the perform-
ance of influenza vaccines, in order to assist them in promoting the
most effective vaccines for their patient populations; and

(v) through the Administrator of CMS, examine the current legal, regulatory,
and policy framework surrounding payment for influenza vaccines and
assess adoption of domestically manufactured vaccines that have positive
attributes for pandemic response (such as scalability and speed of manufac-
turing).

(b) The Secretary of Defense shall:

(i) provide OMB with a cost estimate for transitioning DOD’s annual
procurement of influenza vaccines to vaccines manufactured both domesti-
cally and through faster, more scalable, and innovative technologies;

(ii) direct, in coordination with the VA, CDC, and other components
of HHS, the conduct of epidemiological studies of vaccine effectiveness
to improve knowledge of the clinical effect of the currently licensed influ-
enza vaccines;

(iii) use DOD’s network of clinical research sites to evaluate the effective-
ness of licensed influenza vaccines, including methods of boosting their
effectiveness;

(iv) identify opportunities to use DOD’s vaccine research and development
enterprise, in collaboration with HHS, to include both early discovery
and design of influenza vaccines as well as later-stage evaluation of can-
didate influenza vaccines;

(v) investigate, in collaboration with HHS, alternative correlates of immune
protection that could facilitate development of next-generation influenza
vaccines;

(vi) direct the conduct of a study to assess the feasibility of using DOD’s
advanced manufacturing facility for manufacturing cell-based or recom-
binant influenza vaccines during a pandemic; and

(vii) accelerate, in collaboration with HHS, research regarding rapidly
scalable prophylactic influenza antibody approaches to complement a uni-
versal vaccine initiative and address gaps in current vaccine coverage.
(c) The Secretary of VA shall provide OMB with a cost estimate for

transitioning its annual procurement of influenza vaccines to vaccines manu-
factured both domestically and with faster, more scalable, and innovative
technologies.

Sec. 5. Termination. The Task Force shall terminate upon direction from
the President or, with the approval of the President, upon direction from
the Task Force Co-Chairs.

Sec. 6. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department or agency,
or the head thereof; or
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(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
September 19, 2019.

[FR Doc. 2019-20804
Filed 9-23-19; 8:45 am)]
Billing code 3295-F9-P
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532

RIN 3206—AN85

Prevailing Rate Systems; Redefinition
of Certain Nonappropriated Fund
Federal Wage System Wage Areas

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This rule amends the
geographic boundaries of several
nonappropriated fund (NAF) Federal
Wage System (FWS) wage areas. Based
on consensus recommendations of the
Federal Prevailing Rate Advisory
Committee (FPRAC), the Office of
Personnel Management (OPM) is
defining St. Joseph County, Indiana, as
an area of application county to the
Lake, Illinois, NAF FWS wage area;
Greene County, Missouri, as an area of
application county to the Leavenworth-
Jackson-Johnson, Kansas, NAF FWS
wage area; Lucas County, Ohio, as an
area of application county to the
Macomb, Michigan, NAF FWS wage
area; and the municipality of Mayaguez,
Puerto Rico, as an area of application
municipality to the Guaynabo-San Juan,
PR, NAF FWS wage area. These changes
are necessary because NAF FWS
employees are now working in these
locations, but the locations are not
currently defined to NAF wage areas. In
addition, OPM is removing the
municipalities of Ceiba, Isabela, Toa
Baja, and Vieques, PR, and the U.S.
Virgin Islands of St. Croix and St.
Thomas, from the wage area definition
of the Guaynabo-San Juan NAF wage
area because there are no longer NAF
FWS employees working in these
locations.

DATES: Effective October 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, by telephone at

(202) 606—2838 or by email at pay-leave-
policy@opm.gov.

SUPPLEMENTARY INFORMATION: On June
10, 2019, OPM issued a proposed rule
(84 FR 26767) to define—

e St. Joseph County, IN, as an area of
application county to the Lake, IL, NAF
FWS wage area;

e Greene County, MO, as an area of
application county to the Leavenworth-
Jackson-Johnson, KS, NAF FWS wage
area;

e Lucas County, OH, as an area of
application county to the Macomb, MI,
NAF FWS wage area; and

e Municipality of Mayaguez, PR, as
an area of application municipality to
the Guaynabo-San Juan, PR, NAF FWS
wage area.

In addition, the proposed rule removed
the municipalities of Ceiba, Isabela, Toa
Baja, and Vieques, PR, and the U.S.
Virgin Islands of St. Croix and St.
Thomas, from the wage area definition
of the Guaynabo-San Juan, PR, NAF
FWS wage.

FPRAG, the national labor-
management committee responsible for
advising OPM on matters concerning
the pay of FWS employees, reviewed
and recommended these changes by
consensus. These changes will apply on
the first day of the first applicable pay
period beginning on or after 30 days
following publication of the final
regulations.

The 30-day comment period ended on
July 10, 2019. OPM received one
comment in support of the proposal to
redefine Lucas County, OH, to the
Macomb, MI, wage area.

Regulatory Impact Analysis

This action is not a “significant
regulatory action” under the terms of
Executive Order (E.O.) 12866 (58 FR
51735, October 4, 1993) and is therefore
not subject to review under E.O. 12866
and 13563 (76 FR 3821, January 21,
2011).

Reducing Regulation and Controlling
Regulatory Costs

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under E.O. 12866.

Regulatory Flexibility Act

OPM certifies that this rule will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

Federalism

We have examined this rule in
accordance with Executive Order 13132,
Federalism, and have determined that
this rule will not have any negative
impact on the rights, roles and
responsibilities of State, local, or tribal
governments.

Civil Justice Reform

This regulation meets the applicable
standard set forth in Executive Order
12988.

Unfunded Mandates Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Congressional Review Act

This action pertains to agency
management, personnel, and
organization and does not substantially
affect the rights or obligations of
nonagency parties and, accordingly, is
not a “rule” as that term is used by the
Congressional Review Act (Subtitle E of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA)). Therefore, the reporting
requirement of 5 U.S.C. 801 does not

apply.
Paperwork Reduction Act

This rule does not impose any new
reporting or record-keeping
requirements subject to the Paperwork
Reduction Act.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.
Office of Personnel Management.

Stephen Hickman,
Federal Register Liaison.

Accordingly, OPM amends 5 CFR part

532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:
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Authority: 5 U.S.C. 5343, 5346; § 532.707 Area of Application. Survey area. DATES: Effective Date: September 25,
also issued under 5 U.S.C. 552. Kansas: 20109.
® 2. Inappendix D to subpart B, amend gﬁﬁ?e FOR FURTHER INFORMATION CONTACT:
theitable by revising the yage area Patricia Petrella, Deputy Director
listing for the States of Illinois, Kansas, . . . " . Promotion and };Iconomics Divisi(’)n
and Mlchlg.an and the Commonwealth MICHIGAN Specialty Crop Program, AMS, USD’ A
of Puerto Rico to read as follows: Macomb 1400 Independence Avenue SW, Stop
Appendix D to Subpart B of Part 532— . Survey Area 0244, Room 1406-S, Washington, DC
Nonappropriated Fund Wage and Mﬁglcgoa;-b 20250-0244, telephone (202)720-9915,

facsimile (202) 205-2800, or electronic
mail: Patricia.Petrella@usda.gov.

Survey Areas
y Area of Application. Survey area.

* * * * * Michigan: o
. Alpena SUPPLEMENTARY INFORMATION: This final
Definitions of Wage Areas and Wage Area Calhoun rule affecting 7 CFR part 1208 is
Survey Areas Crawford authorized under the Commodity
Grand Traverse Promotion, Research, and Information
* * * * * Huron Act of 1996 (1996 Act) (7 U.S.C. 7411—
ILLINOIS E’:ﬁ? 7425). The Processed Raspberry '
LAKE Leeclanau Promotion, Research, a}nd Inforr‘r‘latlon .
Survey Area Ottawa Order, referred to herein as the “Order”,
Ilinois: Saginaw is codified at 7 CFR part 1208.
Lake Washtenaw Prior documents in this proceeding:
Area of Application. Survey area. Wayne Termination of Assessments, February
Illinois: Ohio: 20, 2019 [84 FR 4951], Continuance
Cook Lucas Referendum, July 25, 2018 [83 FR
52;1;5311;?(1 Ottawa 35153]; Processed Raspberry Promotion,
Indiana: * % * * * Research, and Information Order, May
St. Joseph PUERTO RICO 8, 2012 [77 FR 26911]; and Referendum
lowa: Guaynabo-San Juan Procedures, February 8, 2010 [75 FR
Johnson Survey Area 6089].
Michigan: Puerto Rico: Executive Orders 12866, 13563, and
ickinson Guaynabo 13771
Marquette San Juan
Wisconsin: Area of Application. Survey area. Executive Orders 12866 and 13563
Brown Puerto Rico: direct agencies to assess all costs and
I\D/Iai?v(\a/aukee Aguadilla benefits of available regulatory
St. Clair E;yamon alternatives and, if regulation is
Survew Area Po?caeguez necessary, to select regulatory .
Minois: Y Salinas approaches that maximize net benefits
St. Clair (including potential economic,
Area of Application. Survey area plus: * * * * * environn}ent.al, PUbl.iC health and safety
b sz it s S dsbibutlv impacs and oquiy).
i\//lv?]cllilzg?son BILLING CODE 6325-39-P importance of quantifying both costs
Indiana: and benefits, reducing costs,

Vanderburgh harmonizing rules and promoting
Missour: city) DEPARTMENT OF AGRICULTURE flexibility. This final rule falls within a
t. Louis ; ; ; f lat tions that the
: .. , Agricultural Marketing Service category ol regulatory ac
M}Zsf?elilc;écountws) g 9 Office of Management and Budget
Pulaski 7 CFR Part 1208 (OMB) exgmpted frpm Executive Order
KANSAS 12866 review. Additionally, because
[Document Number AMS-SC-19-0047] this rule does not meet the definition of

Leaven-Worth-Jackson-Johnson 5 rule _dell
Survey Area a significant regulatory action it does

Processed Raspberry Promotion, not trigger the requirements contained

Kansas:

Leavenworth Resegrch_, and Information Order; in Executive Order 13771. See OMB’s
Missouri: Termination Memorandum titled “Interim Guidance
Jackson AGENCY: Agricultural Marketing Service, Implementing Section 2 of the Executive
Johnson o USDA. Order of January 30, 2017, titled
Kansa?:rea of Application. Survey area. ACTION: Final rule; termination order. ‘Reducing Regule’lt,i’on and Controlling
Regulatory Costs’”” (February 2, 2017).
Shawr}ee SUMMARY: This final rule terminates the .
Missouri: Processed Raspberry Promotion, Executive Order 13175
(B:gglrfen Research, and Information Order (Order) This final rule has been reviewed in
Cass in its entirety. This action is necessary accordance with the requirements of
Greene because termination of the Order was Executive Order 13175, Consultation
Sedgwick favored by a majority of the eligible and Coordination with Indian Tribal
Survey Area producers and importers voting in a Governments. The review reveals that
Kansas: referendum conducted from September  this rule will not have substantial and

Sedgwick 10 through October 5, 2018. direct effects on Tribal governments and
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will not have significant Tribal
implications.

Executive Order 12988

In addition, this final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. It is not intended
to have retroactive effect. Section 524 of
the 1996 Act (7 U.S.C. 7423) provides
that it shall not affect or preempt any
other State or Federal law authorizing
promotion or research relating to an
agricultural commodity.

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Under section 519 of the 1996 Act (7
U.S.C. 7418), a person subject to an
order may file a written petition with
USDA stating that an order, any
provision of an order, or any obligation
imposed in connection with an order, is
not established in accordance with the
law, and request a modification of an
order or an exemption from an order.
Any petition filed challenging an order,
any provision of an order, or any
obligation imposed in connection with
an order, shall be filed within two years
after the effective date of an order,
provision, or obligation subject to
challenge in the petition. The petitioner
will have the opportunity for a hearing
on the petition. Thereafter, USDA will
issue a ruling on the petition. The 1996
Act provides that the district court of
the United States for any district in
which the petitioner resides or conducts
business shall have the jurisdiction to
review a final ruling on the petition, if
the petitioner files a complaint for that
purpose not later than 20 days after the
date of the entry of USDA’s final ruling.

Background

This final rule terminates the Order as
prescribed in its § 1208.72 and section
522 of the 1996 Act. The 1996 Act
authorizes a national processed
raspberry promotion, research, and
information program. In accordance
with the 1996 Act, upon the request of
the industry, USDA developed and
implemented the Order, which became
effective on May 9, 2012.

The Order covered persons who grew
20,000 pounds or more of raspberries for
processing in the United States or
imported 20,000 pounds or more of
processed raspberries into the United
States.

Section 518(c) of the 1996 Act (7
U.S.C. 7417(c)), and § 1208.71(b) of the
Order provide that the Secretary of
Agriculture (Secretary) shall conduct a
subsequent referendum among people
subject to assessments. The Order states

that subsequent referenda will be held
every seven years to determine whether
producers of raspberries for processing
and importers of processed raspberries
favor continuance of the Order. A
referendum also may be held by request
of 10 percent or more of eligible voters,
by request of the Council established by
the Order, or when the Secretary deems
it necessary. The Order shall continue if
it is favored by a majority of producers
and importers voting in the referendum,
who during a representative period,
have been engaged in the production or
importation of processed raspberries.

In March 2018, USDA received a
petition requesting a referendum from
more than the required 10 percent of
eligible producers of raspberries for
processing and importers of processed
raspberries. As such, a referendum was
held from September 10 through
October 5, 2018. The representative
period for establishing voter eligibility
was January 1 through December 31,
2017. Persons who grew 20,000 pounds
or more of raspberries for processing in
the United States or imported 20,000
pounds or more of processed raspberries
into the United States during the
representative period and were subject
to assessment during the representative
period were eligible to vote. Notice of
the referendum was published in the
Federal Register on July 25, 2018 (83 FR
35153). Termination of the Order was
favored by 57 percent of the eligible
producers and importers voting in the
referendum.

In addition, in accordance with
§1208.73 of the Order, the USDA
appointed three members of the Council
to serve as trustees for the purpose of
liquidating the assets of the Council.

Regulatory Flexibility Act Analysis

In accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601—
612), AMS is required to examine the
economic impact of this rule on small
entities. Accordingly, AMS has
considered the economic impact of this
action on such entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. The Small
Business Administration (SBA) defines,
in 13 CFR part 121, small agricultural
producers as those having annual
receipts of no more than $750,000 and
small agricultural service firms
(handlers and importers) as those
having annual receipts of no more than
$7.5 million.

According to the Council, it is
estimated that there are 160 producers
of raspberries for processing and 30 first

handlers of raspberries for processing in
the United States. Dividing the
processed raspberry crop value for 2017
reported by the National Agricultural
Statistics Service (NASS) of
$102,691,456 * by the number of
producers yields an annual average
producer revenue of $641,821. It is
estimated that 75 percent of first
handlers shipped under $7.5 million
worth of processed raspberries.

Likewise, based on U.S. Customs data,
it is estimated there are 136 importers
of processed raspberries. Using 2017
Customs data, nearly all importers, or 99
percent, import less than $7.5 million
worth of processed raspberries annually.
Thus, the majority of domestic
producers, first handlers, and importers
of processed raspberries would be
considered small entities.

Regarding the value of the
commodity, as mentioned above, based
on 2017 NASS data, the value of the
domestic crop was about $102 million.
According to U.S. Customs data, the
value of 2017 imports was about $55
million.

According to the Council, in 2017
there were 202 eligible producers and
importers who paid about $1.2 million
in assessments. When the Order was
published in the Federal Register on
May 8, 2012, the USDA stated that an
anticipated $1.2 million of assessments
would be collected from about 245
eligible entities. The assessment rate
currently is one cent per pound of
processed raspberries. This is the same
rate that was set when the program first
started. USDA has issued a rule to
terminate the assessments which was
effective on February 21, 2019 (84 FR
4951).

Although research and promotion
order requirements are imposed on
handlers and importers, the costs of the
requirements are often passed on to
producers. Termination of the Order,
and the resulting regulatory relaxation,
would therefore be expected to reduce
costs for handlers, importers and
producers.

This action will not impose any
additional reporting or recordkeeping
requirements on either large or small
producers or importers of processed
raspberries.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

Termination Order

Termination of the Order was favored
by a majority of the eligible producers

1 Noncitrus Fruits and Nuts 2017 Summary, June
2018, USDA, National Agricultural Statistics
Service, pg. 83.
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and importers voting in a referendum
conducted in September and October
2018. The Act requires that, upon such
a determination by referendum, the
Department shall terminate the Order.
The assets of the Council have been
liquidated, and a final audit of the
Council’s books has been conducted.

It is therefore ordered, that pursuant
to section 522 of the Act, the Order is
hereby terminated.

It is also found and determined upon
good cause that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice or to
engage in further public procedure prior
to putting this action into effect, and
that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register because (1) this
action relieves restrictions on handlers
and importers by terminating the
requirements of the Order; (2)
termination of the Order was favored by
a majority of qualified producers and
importers voting in a referendum in
September—October 2018; and (3) the
assets of the Council have been
liquidated and a final audit of the
Council’s books has been conducted.

List of Subjects in 7 CFR Part 1208

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Raspberry promotion, Reporting and
recordkeeping requirements.

PART 1208—[REMOVED]

m For the reasons set forth in the
preamble, and under the authority of 7
U.S.C. 6802 et seq., 7 CFR part 1208 is
removed.

Dated: September 16, 2019.
Bruce Summers,
Administrator.
[FR Doc. 2019-20343 Filed 9-23-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0692; Product
Identifier 2018—-NE-19-AD; Amendment 39—
19735; AD 2019-18-08]

RIN 2120-AA64

Airworthiness Directives; Engine
Alliance Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2019—16—
04 for all Engine Alliance (EA) GP7270
and GP7277 model turbofan engines.
AD 2019-16-04 required a visual
inspection of the 1st-stage low-pressure
compressor (LPC) rotor assembly,
referred to after this as the “‘engine fan
hub assembly,” for damage, a one-time
eddy current inspection (ECI) of the
engine fan hub blade slot bottom and
blade slot front edge for cracks; and
removal of parts if damage or defects are
found. AD 2019-16-04 also required
replacement of the engine fan hub blade
lock assembly for certain GP7270 and
GP7277 model turbofan engines. This
AD, for certain GP7270 and GP7277
model turbofan engines, reduces the
compliance time for the initial ECI and
requires repetitive ECIs of the engine fan
hub blade slot bottom and blade slot
front edge for cracks. This AD also
retains the visual inspection
requirements of the engine fan hub
assembly for all GP7270 and GP7277
model turbofan engines. This AD was
prompted by an uncontained failure of
the engine fan hub. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective October 9,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 9, 2019.

The FAA must receive any comments
on this AD by November 8, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this final rule, contact Engine Alliance,
411 Silver Lane, East Hartford, CT
06118; phone: 800-565—0140; email:
help24@pw.utc.com; website:
www.engineallianceportal.com. You
may view this service information at the

FAA, Engine and Propeller Standards
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call 781-238-7759. It is also
available on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0692.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0692; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Matthew Smith, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7735; fax: 781-238-7199;
email: matthew.c.smith@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued AD 2019-16-04,
Amendment 39-19707 (84 FR 41617,
August 15, 2019), (“AD 2019-16—-04"),
for all EA GP7270 and GP7277 model
turbofan engines. AD 2019-16—04
required a visual inspection of the
engine fan hub assembly for damage, a
one-time ECI of the engine fan hub
blade slot bottom and blade slot front
edge for cracks, and removal of parts if
damage or defects are found that are
outside serviceable limits. AD 2019-16—
04 required an independent inspection
of the engine fan hub assembly prior to
reassembly of the engine fan hub blade
lock assembly. AD 2019-16-04 also
required replacement of the engine fan
hub blade lock assembly for certain
serial-numbered GP7270 and GP7277
model turbofan engines. AD 2019-16—
04 resulted from the manufacturer’s
determination that an independent
inspection of the fan hub assembly for
damage was necessary prior to the
reassembly of the engine fan hub blade
lock assembly for all EA GP7270 and
GP7277 model turbofan engines. The
FAA issued AD 2019-16-04 to detect
defects, damage, and cracks that could
result in an uncontained failure of the
engine fan hub assembly.
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Actions Since AD 2019-16-04 Was
Issued

Since the FAA issued AD 2019-16—
04, the manufacturer identified a fatigue
crack originating inboard of a blade slot
after the manufacturer performed a
metallurgical examination of the engine
fan hub that was recovered, related to
the September 30, 2017 event. After
performing a risk assessment, the
manufacturer determined the need to
reduce the compliance time for the
initial ECI and add a repetitive ECI. The
FAA is issuing this AD to address the
unsafe condition on these products.

Related Service Information Under 1
CFR Part 51

The FAA reviewed EA Alert Service
Bulletin (ASB) EAGP7-A72-389,
Revision No. 5, dated August 23, 2019.
The ASB describes procedures for ECI of
the EA GP7270 and GP7277 model
turbofan engines fan hub assembly. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

The FAA reviewed EA ASB EAGP7—
A72-418, Revision No. 1, dated January
11, 2019. The ASB provides guidance
on replacement or modification of the
engine fan hub blade lock assembly.

The FAA also reviewed the following
service information:

Subtask 72—-31-42-210-001-A, of
Task 72-31-42—-000-802—A, from the
A380 Aircraft Maintenance Manual
(AMM). This subtask describes an on-
wing visual inspection that is to be
performed after removal of the engine
fan hub blade lock assembly.

Figure 405 of Task 72—-00-31-420-004
of the EA GP7000 Series Engine Manual
(EM). This figure and task describe a
visual inspection that is to be performed
after removal of the engine fan hub
blade lock assembly when the engine is
in the shop.

Subtask 72—00-00-210-012-A, of
Task 72—00-00-210-806—A, from the
A380 Aircraft Maintenance Manual
(AMM). This subtask describes an on-
wing visual inspection that is to be
performed after reassembly of the
engine fan hub blade lock assembly.

Task 72—-00-31-420-004, Paragraph
1.E.(13), of the GP7000 Series EM
describes a visual inspection that is to
be performed after reassembly of the
engine fan hub blade lock assembly
when the engine is in the shop.

Table 601 in Subtask 72-00-00-210—
012-A, Task 72—-00-00-210-806, from
the A380 AMM or Task 72—00-31-220—
010 of the EA GP7000 Series EM. Table
601 and Task 72-00-31-220-010
provide guidance on acceptable damage
service limits.

FAA’s Determination

The FAA is issuing this AD because
all the relevant information was
evaluated and the FAA determined the
unsafe condition described previously is
likely to exist or develop in other
products of the same type design.

AD Requirements

This AD requires, for certain GP7270
and GP7277 model turbofan engines, an
initial and repetitive ECI of the engine
fan hub blade slot bottom and blade slot
front edge for cracks. For all GP7270
and GP7277 model turbofan engines,
this AD also requires an independent
inspection of the engine fan hub
assembly prior to the reassembly of the
engine fan hub blade lock assembly and
a visual inspection of the engine fan hub
assembly for damage. For certain serial-
numbered GP7270 and GP7277 model
turbofan engines, this AD requires
replacement of the engine fan hub blade
lock assembly with a part eligible for
installation.

FAA'’s Justification and Determination
of the Effective Date

No domestic operators use this
product. Therefore, the FAA finds good
cause that notice and opportunity for
prior public comment are unnecessary.

ESTIMATED COSTS

In addition, for the reason stated above,
the FAA finds that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not provide you with
notice and an opportunity to provide
your comments before it becomes
effective. However, the FAA invites you
to send any written data, views, or
arguments about this final rule. Send
your comments to an address listed
under the ADDRESSES section. Include
the docket number FAA-2019-0692 and
product identifier 2018-NE—19-AD at
the beginning of your comments. The
FAA specifically invites comments on
the overall regulatory, economic,
environmental, and energy aspects of
this final rule. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

The FAA will post all comments
received, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this final rule.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because FAA
has determined that it has good cause to
adopt this rule without notice and
comment, RFA analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects zero engines installed on
airplanes of U.S. registry. We have
revised the estimate of work hours to
complete the ECI based on updated
service information.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
ECI s 20 work-hours x $85 per hour = $1,700 ........ $0 $1,700 $0
Visual inspection ........cccceeeevervreenenne 1 work-hour x $85 per hour = $85 ................. 0 85 0
Replace fan hub blade lock assembly 25 work-hours x $85 per hour = $2,125 ........ 28,000 30,125 0

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the inspection. The FAA has
no way of determining the number of

engines that might need these
replacements:
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ON-CONDITION COSTS

: Cost per
Action Labor cost Parts cost product
Replace engine fan hub assembly ..........ccccoovevvreeeens 50 work-hours x $85 per hour = $4,250 .........ccecenee. $790,500 $794,750

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
AD 2019-16—-04, Amendment 39-19707
(84 FR 41617, August 15, 2019), and
adding the following new AD:

2019-18-08 Engine Alliance: Amendment
39-19735; Docket No. FAA-2019-0692;
Product Identifier 2018—-NE-19-AD.

(a) Effective Date
This AD is effective October 9, 2019.

(b) Affected ADs

This AD replaces AD 2019-16—04,
Amendment 39-19707 (84 FR 41617, August
15, 2019) (“AD 2019-16—04").

(c) Applicability

This AD applies to all Engine Alliance (EA)
GP7270 and GP7277 model turbofan engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by an uncontained
failure of the engine fan hub. The FAA is
issuing this AD to detect defects, damage,
and cracks that could result in an
uncontained failure of the engine fan hub
assembly. The unsafe condition, if not
addressed, could result in uncontained
failure of the engine fan hub assembly,
damage to the engine, and damage to the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) For EA GP7270 and GP7277 model
turbofan engines with engine fan hub
assembly part numbers (P/Ns) 5760221 or
5760321, within 1,700 cycles since new, or
within 150 flight cycles (FCs) after the
effective date of this AD, or within 330 FCs

since an eddy current inspection (ECI) was
performed in accordance with the
Accomplishment Instructions, For Fan Hubs
at LPC Module Assembly Level, paragraphs
2.A and 2.B, of EA ASB EAGP7-A72-389,
Revision No. 4, dated June 14, 2019, or
earlier versions of that ASB; or within 330
FCs since overhaul, whichever occurs later:

(i) For engine fan hub assemblies at the
low-pressure compressor (LPC) module
assembly level, perform an ECI of the engine
fan hub blade slot bottoms and front edges
in accordance with the Accomplishment
Instructions, For Fan Hubs at LPC Module
Assembly Level, paragraphs 1.B. and 1.C., of
EA ASB EAGP7-A72-389, Revision No. 5,
dated August 23, 2019.

(ii) For engine fan hub assemblies at the
piece part level, perform an ECI of the engine
fan hub blade slot bottoms and front edges,
in accordance with the Accomplishment
Instructions, For Fan Hubs at Piece Part
Level, paragraphs 1.A. and 1.B., of EA ASB
EAGP7—-A72-389, Revision No. 5, dated
August 23, 2019.

(iii) For engine fan hub assemblies
installed in an engine (on-wing or off-wing),
perform an ECI of the engine fan hub blade
slot bottoms and front edges, in accordance
with the Accomplishment Instructions, For
Fan Hubs Installed in an Engine, paragraphs
3.B. and 3.C., of EA ASB EAGP7-A72-389,
Revision No. 5, dated August 23, 2019.

(iv) Thereafter, repeat the ECI of the engine
fan hub blade slot bottoms and front edges
at intervals not exceeding 330 FCs since the
previous ECI required by paragraphs (g)(1)(i)
through (iii) of this AD, as applicable.

(v) If any ECI of the engine fan hub
assembly results in a rejectable indication per
the Appendix, Added Data, of EA ASB
EAGP7-A72-389, Revision No. 5, dated
August 23, 2019, remove the engine fan hub
assembly from service and, before further
flight, replace with a part that is eligible for
installation.

(2) For all GP7270 and GP7277 model
turbofan engines, after the effective date of
this AD:

(i) At the next disassembly of the engine
fan hub blade lock assembly, visually inspect
the following areas for damage:

(A) The fan hub blade lock retention hooks
(also known as lock ring contact area); and

(B) The fan hub rim face.

(ii) At the next reassembly of the fan hub
blade lock assembly, visually inspect the
following areas of the engine fan hub for
damage:

(A) The fan hub scallop areas;

(B) The fan hub bore area behind the
balance flange;

(C) The fan hub fan blade lock retention
hooks;

(D) The fan hub rim face; and

(E) The clinch nut holes.

(iii) After any reassembly per paragraph
(g)(2)(ii), before further flight, perform an
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independent inspection of all areas of the
engine fan hub referenced in paragraph
(g)(2)(ii) of this AD for damage.

(iv) Thereafter, repeat the inspections
required by paragraphs (g)(2)(i) through (iii)
of this AD at each disassembly and
reassembly of the engine fan hub blade lock
assembly.

(v) As an optional terminating action to the
inspection requirements and independent
inspection requirements of paragraph (g)(2)(i)
through (iii) of this AD, insert the
requirements for the visual inspections and
independent inspections required by these
paragraphs as Required Inspection Items in
the approved continuous airworthiness
maintenance program for the airplane.

(vi) If damage is found outside serviceable
limits during the inspections required by
(g)(2)(i) through (iii) of this AD, before further
flight, remove the engine fan hub assembly
from service and replace it with a part
eligible for installation.

(3) For GP7270 and GP7277 model
turbofan engines with engine serial numbers
P550101 through P550706, remove the
engine fan hub blade lock assembly, P/N
5700451, by September 1, 2020, and replace
with a part eligible for installation. Refer to
EA ASB EAGP7-A72-418, Revision No. 1,
dated January 11, 2019, for guidance on
replacement of the engine fan hub blade lock
assembly.

(h) Credit for Previous Actions

You may take credit for the inspections
required by paragraph (g)(1)(i) through (iii) of
this AD if you performed the inspections
before the effective date of this AD using EA
ASB EAGP7-A72-389, Revision No. 4, dated
June 14, 2019, or an earlier version.

(i) Definitions

(1) For the purpose of this AD, a part
eligible for installation for replacement of the
engine fan hub blade lock assembly is:

(i) A part that is not P/N 5700451, or

(ii) An engine fan hub blade lock assembly
that has been modified in accordance with
EA ASB EAGP7-A72-418, Revision No. 1,
dated January 11, 2019, or EA ASB EAGP7—
A72-418, Revision No. 0, dated December 7,
2018.

(2) For the purpose of this AD, an
independent inspection is a second visual
inspection performed by an individual
qualified to perform inspections who was not
involved in the original inspection of the
engine fan hub assembly following
disassembly and reassembly of the engine fan
hub blade lock assembly.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (k) of this AD. You
may email your request to: ANE-AD-
AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) AMOC:s approved for AD 2019-16-04,
AD 2018-11-16 (83 FR 27891, June 15,
2018), and AD 2019-03-04 (84 FR 4694,
February 19, 2019) are approved as AMOCs
for the corresponding provisions of this AD.

(k) Related Information

For more information about this AD,
contact Matthew Smith, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7735; fax: 781-238-7199; email:
matthew.c.smith@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Engine Alliance (EA) Alert Service
Bulletin EAGP7—-A72-389, Revision No. 5,
dated August 23, 2019.

(ii) [Reserved]

(3) For EA service information identified in
this AD, contact Engine Alliance, 411 Silver
Lane, East Hartford, CT 06118; phone: 800—
565—0140; email: help24@pw.utc.com;
website: www.engineallianceportal.com.

(4) You may view this service information
at the FAA, Engine & Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA 01803. For information on the
availability of this material at the FAA, call
781-238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
September 18, 2019.
Karen M. Grant,
Acting Manager, Engine & Propeller
Standards Branch, Aircraft Certification
Service.
[FR Doc. 2019-20599 Filed 9-23-19; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1130
[Docket No. CPSC-2018-0018]

Amendment to Requirements for
Consumer Registration of Durable
Infant or Toddler Products

AGENCY: Consumer Product Safety
Commission.
ACTION: Final rule.

SUMMARY: In 2009, the Consumer
Product Safety Commission (CPSC)
fulfilled a statutory requirement in the
Consumer Product Safety Improvement
Act of 2008 (CPSIA) to issue a rule
requiring manufacturers of durable
infant or toddler products to establish a
consumer registration program. The
Commission is now finalizing an
amendment to the definition of “durable
infant or toddler product” in the rule to
include the full statutory definition;
clarify that the scope of each listed
product category is further defined in
the applicable mandatory standard;
clarify listed product categories using
the product name in the applicable
mandatory standard; and clarify the
scope of the infant carriers and bassinets
and cradles product categories.

DATES:

Effective Date: The rule will become
effective on October 24, 2019.

Compliance Date for Contoured
Changing Pads: Contoured changing
pads, a subcategory of baby changing
products in § 1130.2(a)(14), must
comply with this rule starting on
September 24, 2020.

FOR FURTHER INFORMATION CONTACT:
Keysha L. Walker, Compliance Officer,
Office of Compliance & Field
Operations, Regulatory Enforcement
Division, Consumer Product Safety
Commission, 4330 East-West Highway,
Bethesda, MD 20814; 301-504-6820,
Email: kwalker@cpsc.gov.

SUPPLEMENTARY INFORMATION:

I. Background and Statutory Authority

Section 104 of the CPSIA is the Danny
Keysar Child Product Safety
Notification Act. Section 104 of the
CPSIA requires that for “durable infant
or toddler products,” the CPSC must (1)
issue a mandatory rule for each product
based on the applicable voluntary
standard, and (2) issue a rule requiring
consumer registration for such products.
15 U.S.C. 2056a(b) and (d).* In 2009, the
Commission issued a regulation to
implement the second requirement, i.e.,
that manufacturers provide a means for
consumers to register ‘‘durable infant or
toddler products” so that consumers can
receive direct notification in the event
of a product recall. The rule is codified
at 16 CFR part 1130, Requirements for
Consumer Registration of Durable Infant
or Toddler Products (part 1130, or the
consumer registration rule).

1 Since 2009, the Commission has issued final
rules for 23 durable infant or toddler products.
Mandatory standards for durable infant or toddler
products are codified in 16 CFR parts 1215 through
1235, and parts 1237 and 1238. Currently, part 1236
is reserved for Inclined Infant Sleep Products, a
proposed rule that has not been finalized.
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The two aspects of section 104,
consumer registration and product
standards, are both based on the
definition of “durable infant or toddler
product” set forth in section 104(f) of
the CPSIA: “durable products intended
for use, or that may be reasonably
expected to be used, by children under
the age of 5 years.” The statute lists 12
product categories included within the
definition, such as cribs, toddler beds,
high chairs, strollers, and swings. In a
2009 rulemaking, the Commission
explained that the list of products in
section 104(f), and codified in the
Commission’s consumer registration
rule in 16 CFR 1130.2, is not static. At
that time, the Commission added six
product categories to the 12 listed in the
CPSIA. 74 FR 68668, 68669 (Dec. 29,
2009).

On October 9, 2018, the Commission
issued a notice of proposed rulemaking
(NPR), proposing to make the following
changes to part 1130 to clarify the scope
of products covered by the rule:

o State the full statutory definition of
“durable infant or toddler product” in
section 104(f)(1);

e Specify that the listed product
categories are further defined in the
applicable mandatory standards;

e List “sling carriers,” “soft infant
and toddler carriers,” “handheld infant
carriers,” and “frame child carriers” as
a subset of infant carriers, to avoid
confusion regarding whether these
products are subject to the consumer
registration rule, and to reflect each
product category using the name of the
applicable mandatory standard;

e Clarify that “bedside sleepers” are a
subset of bassinets, to avoid confusion
regarding whether bedside sleepers are
subject to the consumer registration
rule, and to reflect the product name
used in the mandatory standard; and

¢ Revise the term “‘changing tables”
to “baby changing products,” to reflect
the product name used in the
mandatory standard.

83 FR 50542. After reviewing the
comments, the Commission is finalizing
this rule, without modification.

II. Response to Comments

CPSC received seven comments on
the NPR. Only one comment addressed
a substantive issue, while all of the
remaining comments generally support
the concept of the consumer registration
rule, and support amending the
definition of “‘durable infant or toddler
product” to clarify the scope of products
subject to the rule. The Commission is
not making any changes in the final rule
based on the comments received. Below
we summarize and respond to the

substantive comment on the proposed
rule.

Comment—One commenter disagreed
with the proposed 1-year effective date
for contoured changing pads, stating
that many of the manufacturers make
other durable infant or toddler products
and have registration programs in place.
The commenter opines that because of
technological advances, product
registration programs should take no
longer than 6 months to implement,
even if no program is in place. The
commenter recommended an effective
date for contoured changing pads that is
6 months after publication of the final
rule.

Response—The Commission agrees
that many manufacturers of contoured
changing pads make other products
subject to the consumer registration
rule, and therefore, these manufacturers
are likely to have an established
consumer registration program.
However, the final rule for baby
changing products identified 25 firms
that supply only contoured changing
pads and no other changing products.
At least 13 of these 25 firms are not
otherwise in the durable infant and
toddler product market and are unlikely
to have an existing consumer
registration program. The commenter
provided no information, and we have
none, to demonstrate that these 13 firms
have established a consumer registration
program since issuance of the rule for
changing products. Additionally, the
baby changing products rule (16 CFR
part 1235) went into effect on June 26,
2018, a year after publication of the final
rule. For these reasons, the rule
provides a 12-month effective date for a
consumer registration program for
contoured changing pads, consistent
with previous effective periods for new
products subject to the consumer
registration requirement in part 1130.

III. Description of the Final Rule
A. Definition

The final rule updates the definition
of “durable infant or toddler product”
in 16 CFR 1130.2(a) to state the full
statutory definition of “durable infant or
toddler product” and to clarify that the
scope of the product categories listed
can be found in the applicable
mandatory standard.

B. Product Categories

The final rule updates the description
of product categories subject to the rule
by listing the name of each product
category that aligns with the name of the
product category used in the applicable

voluntary or mandatory standard.2
Furthermore, to provide information on
the scope of the products covered by a
product category, the final rule states
that the scope of each product category
is further defined in the applicable
mandatory standard.

1. Infant Carriers

Section 104(f)(H) of the CPSIA lists
“infant carriers” as a product category
included in the term “durable infant or
toddler products.” ASTM International
has four separate voluntary standards
for infant carriers, and the Commission
has now issued four separate mandatory
standards, one for each subtype of infant
carrier:

e 16 CFR part 1225, Hand-Held Infant

Carriers
e 16 CFR part 1226, Soft Infant and

Toddler Carriers
e 16 CFR part 1228, Sling Carriers
e 16 CFR part 1230, Frame Child

Carriers.

Although the Commission added
“Infant Slings” to the list of products in
16 CFR §1130.2(a) when finalizing the
2009 consumer registration rule, the
registration rule does not list the other
sub-categories of infant carriers. To
clarify that all four types of infant
carriers are subject to the consumer
registration requirement, the final rule
amends § 1130.2(a)(8) to state: “Infant
carriers, including soft infant and
toddler carriers, hand-held infant
carriers, sling carriers, and frame child
carriers.” The final rule removes “infant
slings” as a separate product category in
16 CFR 1130.2(a)(18), and changes the
product name from “infant slings” to
““sling carriers,” to align with the name
of the mandatory rule in part 1228.

2. Bedside Sleepers

Currently, the product “bedside
sleepers” 3 is not listed in part 1130.
However, when the Commission issued
a mandatory standard pursuant to
section 104(b) of the CPSIA for bedside
sleepers (codified at 16 CFR part 1222),
the Commission considered bedside
sleepers to be a subset of “‘bassinets and
cradles.” 79 FR 2581, 2583 (Jan. 15,

2 Some products may be listed in part 1130 before
the Commission issues the corresponding
mandatory standard. In those cases, the
Commission will list the product category as
defined in the current voluntary standard, which
typically provides specificity about the scope of the
product category.

3 A bedside sleeper is a bassinet-type product,
intended to provide a sleeping environment for an
infant up to approximately 5 months of age, or
when a child begins to push up on his or her hands
and knees, whichever comes first. These products
are designed to be secured to an adult bed, for the
purpose of having a baby sleep in close proximity
to an adult.
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2014). To resolve any confusion about
whether bedside sleepers are subject to
part 1130, the final rule revises
§1130.2(a)(12) to state: “Bassinets and
cradles, including bedside sleepers.”

3. Changing Tables

Currently, “changing tables” is listed
as a durable infant or toddler product in
16 CFR 1130.2(14). However, the
Commission’s standard for these
products is called “Safety Standard for
Baby Changing Products,” codified at 16
CFR part 1235.4 CPSC’s standard covers
products that are included in the scope
of the voluntary standard on which it is
based, ASTM F2388-18, Standard
Consumer Safety Specification for Baby
Changing Products for Domestic Use.
Accordingly, CPSC’s standard includes
changing tables, changing table
accessories, contoured changing pads,
and add-on changing units. The final
rule revises § 1130.2(a)(14) to use the
term “‘baby changing products” to be
consistent with the Commission’s
mandatory standard.

III. Effective Date and Compliance Date

The Administrative Procedure Act
generally requires that the effective date
of a rule be at least 30 days after
publication of the final rule. The final
rule takes effect 30 days after
publication, but has a different
compliance date for contoured changing
pads, as follows.

A. Thirty-Day Effective Date

Most of the changes in the final rule
are clarifications to the definition of
“durable infant or toddler product” to
state the full statutory definition, and to
identify more clearly product categories
that already are subject to the consumer
registration rule (i.e., the statutory
definition, infant carrier list, and
bedside sleepers). Because these
revisions clarify the text of the rule and
do not impose new burden on any
manufacturer, the final rule has a 30-day
effective date for the addition of the
statutory language in § 1130.2(a), and for
the clarifications to product categories
in sections 1130.2(a)(8), (a)(11), and
(a)(12).

B. Twelve-Month Compliance Date for
Contoured Changing Pads

For the reasons stated in the NPR and
section II of this preamble, the final rule
has a 12-month compliance date for
contoured changing pads. The other
types of “baby changing products”
(changing tables, changing table
accessories, and add-on changing units)

4 The final rule for baby changing products was
published on June 26, 2018, and became effective
on June 26, 2019.

have all been required to be in
compliance with part 1130 since
December 29, 2010, under the
previously listed category ““changing
tables.” 74 FR at 68669. Therefore, the
12-month compliance date applies only
to contoured changing pads.

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-612, requires that agencies
review a proposed rule and a final rule
for the rule’s potential economic impact
on small entities, including small
businesses. Section 604 of the RFA
generally requires that agencies prepare
a final regulatory flexibility analysis
(FRFA) when promulgating final rules,
unless the head of the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Pursuant to
section 104(d)(1) of the CPSIA, however,
the provision that establishes the
requirement for a consumer registration
rule, the RFA does not apply when
promulgating a rule under this
provision. Consequently, the
Commission has not prepared an FRFA
and no certification is necessary. We
note that the amendment mostly
provides clarifications that would not
have any economic impact. Providing a
longer (12 month) compliance date for
the one product that has not been
subject to the registration rule,
contoured changing pads, should reduce
the economic impact on manufacturers
of those products.

V. Environmental Considerations

The Commission’s regulations address
whether the agency is required to
prepare an environmental assessment or
an environmental impact statement.
Under these regulations, certain
categories of CPSC actions normally
have “little or no potential for affecting
the human environment,” and therefore,
they do not require an environmental
assessment or an environmental impact
statement. 16 CFR 1021.5. This final
rule falls within the categorical
exclusion to prepare an environmental
impact statement.

VI. Paperwork Reduction Act

Section 104(d)(1) of the CPSIA
excludes this rulemaking from the
requirements of the Paperwork
Reduction Act, 44 U.S.C. 3501 through
3520. Consequently, no Paperwork
Reduction Act analysis is necessary.

VII. Preemption

Section 26(a) of the CPSA, 15 U.S.C.
2075(a), provides that when a consumer
product safety standard is in effect and
applies to a product, no state or political

subdivision of a state may either
establish or continue in effect a standard
or regulation that prescribes
requirements for the performance,
composition, contents, design, finish,
construction, packaging, or labeling of
such product dealing with the same risk
of injury unless the state requirement is
identical to the federal standard. The
Commission’s authority to issue this
consumer registration rule is section
16(b) of the CPSA, 15 U.S.C. 2065(b).
Accordingly, this rule is not a consumer
product safety standard, and the
preemption provision of section 26(a) of
the CPSA does not apply to the
Commission’s final rule.

VIII. Congressional Review Act

The Congressional Review Act (CRA;
5 U.S.C. 801-808) states that, before a
rule may take effect, the agency issuing
the rule must submit the rule, and
certain related information, to each
House of Congress and the Comptroller
General. 5 U.S.C. 801(a)(1). The
submission must indicate whether the
rule is a “major rule.” The CRA states
that the Office of Information and
Regulatory Affairs (OIRA) determines
whether a rule qualifies as a “major
rule.”

Pursuant to the CRA, OIRA
designated this rule as not a “major
rule,” as defined in 5 U.S.C. 804(2).
Additionally, to comply with the CRA,
the Office of the General Counsel will
submit the required information to each
House of Congress and the Comptroller
General.

List of Subjects in 16 CFR Part 1130

Administrative practice and
procedure, Business and industry,
Consumer protection, Reporting and
recordkeeping requirements.

For the reasons discussed in the
preamble, the Commission amends Part
1130 of Title 16 of the Code of Federal
Regulations as follows:

PART 1130—REQUIREMENTS FOR
CONSUMER REGISTRATION OF
DURABLE INFANT OR TODDLER
PRODUCTS

m 1. The authority citation for part 1130
continues to read as follows:

Authority: 15 U.S.C. 2056a, 2065(b).

m 2. Amend § 1130.1 by revising the last
sentence in paragraph (c) to read as
follows:

§1130.1 Purpose, scope, and effective
date.
* * * * *

(c) * * * Compliance with this part
1130 shall be required on September 24,
2020 for contoured changing pads (a
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type of baby changing product). The
rule shall apply to durable infant or
toddler products, as defined in
§1130.2(a), that are manufactured on or
after those dates.

m 3. Amend § 1130.2 by revising
paragraphs (a) introductory text, (a)(8),
(11), (12), (14), (17), and removing
paragraph (a)(18)

§1130.2 Definitions.

(a) Definition of Durable Infant or
Toddler Product means the following
products intended for use, or that may
be reasonably expected to be used, by
children under the age of 5 years. The
listed product categories are further
defined in the applicable standards that
the Commission issues under section
104(b) of the Consumer Product Safety
Improvement Act of 2008, and include
products that are combinations of the
following product categories:

* * * * *

(8) Infant carrier, including soft infant
and toddler carriers, hand-held infant
carriers, sling carriers, and frame child
carriers;

* * * * *

(11) Swings;

(12) Bassinets and cradles, including
bedside sleepers;
* * * * *

(14) Baby changing products;

* * * * *

(17) Bed rails.

* * * * *

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 201920049 Filed 9-23-19; 8:45 am]
BILLING CODE 6355-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404

[Docket No. SSA-2019-0036]

RIN 0960-Al44

Extension of Expiration Dates for Two
Body System Listings

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are extending the
expiration dates of the following body
systems in the Listing of Impairments
(listings) in our regulations: Respiratory
Disorders and Genitourinary Disorders.
We are making no other revisions to
these body systems in this final rule.
This extension ensures that we will
continue to have the criteria we need to
evaluate impairments in the affected
body systems at step three of the
sequential evaluation processes for
initial claims and continuing disability
reviews.

DATES: This final rule is effective on
September 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Cheryl A. Williams, Director, Office of

Medical Policy, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965—1020. For information on
eligibility or filing for benefits, call our
national toll-free number, 1-800-772—
1213, or TTY 1-800-325—0778, or visit
our internet site, Social Security Online,
at http://www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Background

We use the listings in appendix 1 to
subpart P of part 404 of 20 CFR at the
third step of the sequential evaluation
process to evaluate claims filed by
adults and children for benefits based
on disability under the title II and title
XVI programs.* 20 CFR 404.1520(d),
416.920(d), 416.924(d). The listings are
in two parts: Part A has listings criteria
for adults and Part B has listings criteria
for children. If you are age 18 or over,
we apply the listings criteria in part A
when we assess your impairment or
combination of impairments. If you are
under age 18, we first use the criteria in
part B of the listings when we assess
your impairment(s). If the criteria in
part B do not apply, we may use the
criteria in part A when those criteria
consider the effects of your
impairment(s). 20 CFR 404.1525(b),
416.925(b).

Explanation of Changes

In this final rule, we are extending the
dates on which the listings for the
following two body systems will no
longer be effective as set out in the
following chart:

Listing

expiration date

Extended
expiration date

Current

Respiratory Disorders 3.00 and 103.00
Genitourinary Disorders 6.00 and 106.00

October 7, 2019
December 9, 2019

December 10, 2021.
December 10, 2021.

We continue to revise and update the
listings on a regular basis, including
those body systems not affected by this
final rule.2 We intend to update the two
listings affected by this final rule as
necessary based on medical advances as
quickly as possible, but may not be able
to publish final rules revising these
listings by the current expiration dates.
Therefore, we are extending the
expiration dates listed above.

1We also use the listings in the sequential
evaluation processes we use to determine whether
a beneficiary’s disability continues. See 20 CFR
404.1594, 416.994, and 416.994a.

2 Since we last extended the expiration dates of
the listings affected by this final rule in June 2016

Regulatory Procedures
Justification for Final Rule

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553 in
promulgating regulations. Section
702(a)(5) of the Social Security Act, 42
U.S.C. 902(a)(5). Generally, the APA
requires that an agency provide prior
notice and opportunity for public
comment before issuing a final
regulation. The APA provides
exceptions to the notice-and-comment

(81 FR 37138) and October 2014 (79 FR 61221), we
published final rules revising the medical criteria
for evaluating hematological disorders (80 FR 21159
(2015)), cancer (malignant neoplastic diseases) (80
FR 28821 (2015)), neurological disorders (81 FR
66137 (2016)), mental disorders (81 FR 66137

requirements when an agency finds
there is good cause for dispensing with
such procedures because they are
impracticable, unnecessary, or contrary
to the public interest.

We determined that good cause exists
for dispensing with the notice and
public comment procedures. 5 U.S.C.
553(b)(B). This final rule only extends
the date on which two body system
listings will no longer be effective. It
makes no substantive changes to our
rules. Our current regulations 3 provide
that we may extend, revise, or

(2016)), and human immunodeficiency virus (HIV)
infection (81 FR 86915 (2016)).

3 See the first sentence of appendix 1 to subpart
P of part 404 of 20 CFR.
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promulgate the body system listings
again. Therefore, we determined that
opportunity for prior comment is
unnecessary, and we are issuing this
regulation as a final rule.

In addition, for the reasons cited
above, we find good cause for
dispensing with the 30-day delay in the
effective date of this final rule. 5 U.S.C.
553(d)(3). We are not making any
substantive changes to the listings in
these body systems. Without an
extension of the expiration dates for
these listings, we will not have the
criteria we need to assess medical
impairments in these two body systems
at step three of the sequential evaluation
processes. We therefore find it is in the
public interest to make this final rule
effective on the publication date.

Executive Order 12866, as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the requirements for a significant
regulatory action under Executive Order
12866, as supplemented by Executive
Order 13563. Therefore, OMB did not
review it. We also determined that this
final rule meets the plain language
requirement of Executive Order 12866.

Regulatory Flexibility Act

We certify that this final rule does not
have a significant economic impact on
a substantial number of small entities
because it affects only individuals.
Therefore, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act, as amended.

Executive Order 13771

This regulation does not impose novel
costs on the public and as such is
considered an exempt regulatory action
under E.O. 13771.

Paperwork Reduction Act

This final rule does not create any
new or affect any existing collections
and, therefore, do not require OMB
approval under the Paperwork
Reduction Act.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income)

List of Subjects in 20 CFR Part 404
Administrative practice and

procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability

Insurance, Reporting and recordkeeping
requirements, Social Security.

Andrew Saul,
Commissioner of Social Security.

For the reasons set out in the
preamble, we are amending appendix 1
to subpart P of part 404 of chapter III of
title 20 of the Code of Federal
Regulations as set forth below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950—)

Subpart P—[Amended]

m 1. The authority citation for subpart P
of part 404 continues to read as follows:
Authority: Secs. 202, 205(a)—(b) and (d)—

(h), 216(i), 221(a) and (h)-(j), 222(c), 223,
225, and 702(a)(5) of the Social Security Act
(42 U.S.C. 402, 405(a)—(b) and (d)-(h), 416(i),
421(a) and (h)-(j), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189; sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

m 2. Amend appendix 1 to subpart P of
part 404 in the introductory text by
revising items 4 and 7 to read as
follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments
* * * * *

4. Respiratory Disorders (3.00 and 103.00):
December 10, 2021.

* * * * *

7. Genitourinary Disorders (6.00 and
106.00): December 10, 2021.
* * * * *
[FR Doc. 2019-20444 Filed 9-23-19; 8:45 am]
BILLING CODE 4191-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1990-0010; FRL-9999-
92—-Region 4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the Townsend Saw Chain
Co. Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 4 announces the
deletion of the soil, sediment, surface
water, surficial aquifer, and the
intermediate aquifer of this Site with the
exception of a limited area (5000—-8000
square feet) of the intermediate aquifer
below the 1C clay in the vicinity of

monitoring wells IMW-01B, MW-1238,
and OW-143 of the Townsend Saw
Chain Co. Superfund Site (Site) located
in Pontiac, South Carolina, from the
National Priorities List (NPL). The NPL,
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This partial
deletion pertains to the soil, sediment,
surface water, surficial aquifer, and the
intermediate aquifer of this Site. A
limited area (5000—-8000 square feet) of
the intermediate aquifer below the 1C
clay in the vicinity of monitoring wells
IMW-01B, MW-128, and OW-143 of
the Townsend Saw Chain Co. will
remain on the NPL and is not being
considered for deletion as part of this
action. The EPA and the State of South
Carolina, through the South Carolina
Department of Health and
Environmental Control (SC DHEC), have
determined that all appropriate
response actions under CERCLA, other
than operation and maintenance,
monitoring and five-year reviews, have
been completed. However, this partial
deletion does not preclude future
actions under Superfund.

DATES: This action is effective
September 24, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-HQ-SFUND—
1990-0010. All documents in the docket
are listed on the http://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the site information repositories:

US EPA Region 4, Superfund &
Emergency Management Divison
Records Center, 61 Forsyth Street SW,
Atlanta, Georgia 30303, (800) 435-9234
Hours of operation: Monday-Friday 8
a.m. to 4:30 p.m.

Northeast Regional Library, 7490
Parklane Road, Columbia, South
Carolina, Monday-Thursday: 9:00 a.m.—
9:00 p.m., and Friday—Saturday: 9:00
a.m.—6:00 p.m., Phone: (803) 736—6575.
FOR FURTHER INFORMATION CONTACT:
Joydeb Majumder, Remedial Project
Manager, U.S. Environmental Protection
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Agency, Region 4, 61 Forsyth St. SW,
Atlanta, GA 30303. (404) 562-9121,
email: Majumder.joydeb@epa.gov.
SUPPLEMENTARY INFORMATION: The
portion of the site to be deleted from the
NPL is: The soil, sediment, surface
water, surficial aquifer, and the
intermediate aquifer of this Site with the
exception of a limited area (5000—-8000
square feet) of the intermediate aquifer
below the 1C clay in the vicinity of
monitoring wells IMW-01B, MW-1238,
and OW-143 of the Townsend Saw
Chain Co. Superfund Site (Site) located
in Pontiac, South Carolina. A Notice of
Intent for Partial Deletion for this Site
was published in the Federal Register
84 FR 35054, on July 22, 2019.

The closing date for comments on the
Notice of Intent for Partial Deletion was
August 21, 2019. No public comments
were received and EPA will proceed
with the partial deletion.

EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the

environment. Deletion of a site from the
NPL does not preclude further remedial
action. Whenever there is a significant
release from a site deleted from the NPL,
the deleted site may be restored to the
NPL without application of the hazard
ranking system. Deletion of portions of
a site from the NPL does not affect
responsible party liability, in the
unlikely event that future conditions
warrant further actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, and Water supply.

Dated: September 9, 2019.
Mary S. Walker,
Regional Administrator, Region 4.

For reasons set out in the preamble,
40 CFR part 300 is amended as follows:

TABLE 1—GENERAL SUPERFUND SECTION

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of appendix B to part 300

is amended by removing the entry for
“SC, Townsend Saw Chain Co, Pontiac”
and adding an entry for “SC, Townsend
Saw Chain Co. Superfund Site, Pontiac”
in its place to read as follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notesa
SC e Townsend Saw Chain Co. Superfund Pontiac ........ccocvriiiniiiiiiniiieeeneeseee P.
Site.

a = Based on issuance of health advisory by Agency for Toxic Substances and Disease Registry (if scored, HRS score need not be greater

than or equal to 28.50).

*

P = Sites with partial deletion(s).

* * * * *

[FR Doc. 2019-20346 Filed 9-23-19; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1986-0005; FRL-9999—
97-Region 9]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Intel Corp. (Santa Clara lll)
Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 9 announces the
deletion of the Intel Corp. (Santa Clara
IIT) Superfund Site (Site) located in
Santa Clara, California, from the
National Priorities List (NPL). The NPL,

* * *

promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). EPA and the
State of California, through the San
Francisco Regional Water Quality
Control Board, have determined that all
appropriate response actions under
CERCLA have been completed.
However, the deletion of the Site does
not preclude future actions under
Superfund.

DATES: This action is effective
September 24, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-HQ-SFUND-
1986-0005. All documents in the docket
are listed on the website http://
www.regulations.gov. Docket materials
are also available at the site information
repository: Superfund Records Center,
75 Hawthorne Street, Room 3110, San

* *

Francisco, California, Hours: 8:00 a.m.—
4:00 p.m.; (415) 947-8717.

FOR FURTHER INFORMATION CONTACT:
Holly Hadlock, Superfund Project
Manager, U.S. EPA, Region 9, (SFD-7—
3), 75 Hawthorne Street, San Francisco,
CA 94105, (415) 972—3171, email:
hadlock.holly@epa.gov.

SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is the Intel
Corp. (Santa Clara III) Superfund Site,
Santa Clara, California. A Notice of
Intent to Delete was published in the
Federal Register (84 FR 37195-37198)
on July 31, 2019. The closing date for
comments was August 30, 2019. EPA
received one public comment opposing
its decision to delete the Site from the
NPL. The commenter opposed the
deletion because of the concern that
contamination could return. EPA
believes the deletion is appropriate
because the applicable NPL deletion
criterion established by the NCP has
been met: The responsible party, Intel
Corporation, has implemented all
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appropriate response actions for
groundwater set forth in the 2010
amendment to the 1990 Record of
Decision, which selected the remedy for
contaminated groundwater at the Site.
Confirmation sampling indicates that all
contaminants of concern are below state
and federal drinking water standards.
Since there is no ongoing source of
contamination at the Site, EPA is
confident that the groundwater at the
Site will continue to meet State and
Federal drinking water standards in the
future. EPA prepared a responsiveness
summary and placed it in both the
docket at www.regulations.gov (EPA—
HQ-SFUND-1986-0005) and in the
repository listed above.

EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Deletion of a site from the
NPL does not preclude further remedial
action. Whenever there is a significant
release from a site deleted from the NPL,
the deleted site may be restored to the
NPL without application of the hazard
ranking system. Deletion of a site from
the NPL does not affect responsible
party liability, in the unlikely event that
future conditions warrant further
actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: September 10, 2019.
Kerry Drake,
Acting Regional Administrator, Region 9.

For reasons set out in the preamble,
40 CFR part 300 is amended as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Cornp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

Appendix B to Part 300—[Amended]

m 2. Table 1 of appendix B to part 300
is amended by removing the entry for
“CA”, “Intel Corp. (Santa Clara III)”,
“Santa Clara”.

[FR Doc. 2019-20345 Filed 9-23-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1994-0001; FRL-9999-
91-Region 4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the Escambia Wood—
Pensacola Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 4 announces the
deletion of 50 acres of the Escambia
Wood—Pensacola Superfund Site (Site)
located in Pensacola, Florida, from the
National Priorities List (NPL). The NPL,
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This partial
deletion pertains to 50 acres of former
residential property in the former
neighborhoods of Oak Park, Escambia
Arms, Herman & Pearl and Clarinda
Triangle, part of Operable Unit One
(soils). The remaining areas of Operable
Unit One (about 50 acres) and Operable
Unit Two (groundwater) will remain on
the NPL and are not being considered
for deletion as part of this action. The
EPA and the State of Florida, through
the Florida Department of
Environmental Protection (FDEP), have
determined that all appropriate
response actions under CERCLA, other
than five-year reviews and operation
and maintenance, have been completed.
However, this partial deletion does not
preclude future actions under
Superfund.

DATES: This action is effective
September 24, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-HQ-SFUND-
1994-0001. All documents in the docket
are listed on the http://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either

electronically through http://
www.regulations.gov or in hard copy at
the site information repositories.
Locations, contacts, phone numbers and
viewing hours are:

U.S. EPA Region 4, Superfund &
Emergency Management Divison
Records Center, 61 Forsyth Street SW,
Atlanta, Georgia 30303, (800) 435—9234
Hours of operation: Monday-Friday 8
a.m. to 4:30 p.m.

West Florida Genealogy Branch
Library, 5740 N Ninth Ave., Pensacola,
Florida, 32504. (850) 494—7373 Hours of
operation—Tuesday—Saturday 10 a.m.
to 6 p.m.

FOR FURTHER INFORMATION CONTACT: Erik
Spalvins, Remedial Project Manager,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
GA 30303, (404) 562—8938, email:
spalvins.erik@epa.gov.

SUPPLEMENTARY INFORMATION: The
portion of the site to be deleted from the
NPL is: 50 Acres of former residential
property (in the former neighborhoods
of Oak Park, Escambia Arms, Herman &
Pearl and Clarinda Triangle) of the
Escambia Wood—Pensacola Superfund
Site, Pensacola, Florida. A Notice of
Intent for Partial Deletion for this Site
was published in the Federal Register
(84 FR 35059) on July 22, 2019.

The closing date for comments on the
Notice of Intent for Partial Deletion was
August 21, 2019. No adverse public
comments were received, and EPA will
proceed with the partial deletion.

EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Deletion of a site from the
NPL does not preclude further remedial
action. Whenever there is a significant
release from a site deleted from the NPL,
the deleted site may be restored to the
NPL without application of the hazard
ranking system. Deletion of portions of
a site from the NPL does not affect
responsible party liability, in the
unlikely event that future conditions
warrant further actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: September 6, 2019.
Mary S. Walker,
Regional Administrator, Region 4.

For reasons set out in the preamble,
40 CFR part 300 is amended as follows:
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PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

TABLE 1—GENERAL SUPERFUND SECTION

m 2. Table 1 of appendix B to part 300
is amended by revising the entry for
“FL”, “Escambia Wood—Pensacola”,
“Pensacola’ to read as follows:

Appendix B to Part 300—National
Priorities List

State Site name City/county Notes 2
F L e Escambia Wood—Pensacola ................... Pensacola .......cccceeeeiiiiiiieeceee e P.

a = Based on issuance of health advisory by Agency for Toxic Substances and Disease Registry (if scored, HRS score need not be greater

than or equal to 28.50).

*

P = Sites with partial deletion(s).

* * * * *
[FR Doc. 2019-20347 Filed 9-23-19; 8:45 am|
BILLING CODE 6560-50—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 88

[NIOSH Docket 094]

World Trade Center Health Program;
Petition 023—Uterine Cancer,
Including Endometrial Cancer; Finding
of Insufficient Evidence

AGENCY: Centers for Disease Control and
Prevention, HHS.

ACTION: Denial of petition for addition of
a health condition.

SUMMARY: On April 23, 2019, the
Administrator of the World Trade
Center (WTC) Health Program received
a petition (Petition 023) to add
“endometrial cancer” to the List of
WTC-Related Health Conditions (List).
Upon reviewing the scientific and
medical literature, including
information provided by the petitioner,
the Administrator has determined that
the available evidence does not have the
potential to provide a basis for a
decision on whether to add the major
site uterine cancer, including its
subtype, endometrial cancer, to the List.
The Administrator also finds that
insufficient evidence exists to request a
recommendation of the WTC Health
Program Scientific/Technical Advisory
Committee (STAC), to publish a
proposed rule, or to publish a
determination not to publish a proposed
rule.

DATES: The Administrator of the WTGC
Health Program is denying this petition

* * *

for the addition of a health condition as
of September 24, 2019.

ADDRESSES: Visit the WTC Health
Program website at https://
www.cdc.gov/wic/received.html to
review Petition 023.

FOR FURTHER INFORMATION CONTACT:
Rachel Weiss, Program Analyst, 1090
Tusculum Avenue, MS: C—48,
Cincinnati, OH 45226; telephone (855)
818-1629 (this is a toll-free number);
email NIOSHregs@cdc.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

A. WTC Health Program Statutory Authority

B. Procedures for Evaluating a Petition for
Cancer

C. Petition 023

D. Assessment of Scientific and Medical
Information

E. Administrator’s Final Decision on Whether
To Propose the Addition of Uterine
Cancer, Including Endometrial Cancer, to
the List

F. Approval To Submit Document to the
Office of the Federal Register

A. WTC Health Program Statutory
Authority

Title I of the James Zadroga 9/11
Health and Compensation Act of 2010
(Pub. L. 111-347, as amended by Pub.
L. 114-113), added Title XXXIII to the
Public Health Service (PHS) Act,?
establishing the WTC Health Program
within the Department of Health and
Human Services (HHS). The WTC
Health Program provides medical
monitoring and treatment benefits for
health conditions on the List to eligible
firefighters and related personnel, law

1Title XXXIII of the PHS Act is codified at 42
U.S.C. 300mm to 300mm-61. Those portions of the
James Zadroga 9/11 Health and Compensation Act
of 2010 found in Titles I and III of Public Law 111—
347 do not pertain to the WTC Health Program and
are codified elsewhere.

* *

enforcement officers, and rescue,
recovery, and cleanup workers who
responded to the September 11, 2001,
terrorist attacks in New York City, at the
Pentagon, and in Shanksville,
Pennsylvania (responders), and to
eligible persons who were present in the
dust or dust cloud on September 11,
2001, or who worked, resided, or
attended school, childcare, or adult
daycare in the New York City disaster
area (survivors).

All references to the Administrator of
the WTC Health Program
(Administrator) in this document mean
the Director of the National Institute for
Occupational Safety and Health
(NIOSH) or his designee.

Pursuant to section 3312(a)(6)(B) of
the PHS Act, interested parties may
petition the Administrator to add a
health condition to the List in 42 CFR
88.15. Within 90 days after receipt of a
valid petition to add a condition to the
List, the Administrator must take one of
the following four actions described in
section 3312(a)(6)(B) of the PHS Act and
§88.16(a)(2) of the Program regulations:
(1) Request a recommendation of the
STAC, (2) publish a proposed rule in the
Federal Register to add such health
condition, (3) publish in the Federal
Register the Administrator’s
determination not to publish such a
proposed rule and the basis for such
determination, or (4) publish in the
Federal Register a determination that
insufficient evidence exists to take
action under (1) through (3) above.

B. Procedures for Evaluating a Petition
for Cancer

In addition to the regulatory
provisions, the WTC Health Program
has developed policies to guide the


https://www.cdc.gov/wtc/received.html
https://www.cdc.gov/wtc/received.html
mailto:NIOSHregs@cdc.gov
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review of submissions and petitions,? as
well as the analysis of evidence
supporting the potential addition of a
type of cancer to the List.3

A valid petition must include
sufficient medical basis for the
association between the September 11,
2001, terrorist attacks and the health
condition to be added; in accordance
with WTC Health Program policy,
reference to a peer-reviewed, published,
epidemiologic study about the health
condition among 9/11-exposed
populations or to clinical case reports of
health conditions in WTC responders or
survivors may demonstrate the required
medical basis.# Studies linking 9/11
agents ® or hazards to the petitioned
health condition may also provide
sufficient medical basis for a valid
petition.

After the Program has determined that
a petition is valid, the Administrator
must direct the Program to conduct a
systematic literature search (a keyword
search of relevant scientific databases)
to gather information about the
following: (1) Studies about the type of
cancer requested to be added to the List
among 9/11-exposed populations, (2)
studies showing a potential causal
association between the requested
cancer and a health condition on the
List, and (3) classifications of the World
Health Organization’s International
Agency for Research on Cancer (IARC)
and the National Toxicology Program
(NTP) Report on Carcinogens relevant to
the requested cancer. Peer-reviewed,
published, epidemiologic studies of the
cancer in 9/11-exposed populations are
considered relevant. The quantity and
quality of relevant studies are reviewed
for their potential to provide a basis for

2 See WTC Health Program [2014], Policy and
Procedures for Handling Submissions and Petitions
to Add a Health Condition to the List of WTC-
Related Health Conditions, May 14, 2014, http://
www.cdc.gov/wtc/pdfs/WTCHPPPPetitionHandling
Procedures14May2014.pdf.

3 See WTC Health Program [2019], Policy and
Procedures for Adding Types of Cancer to the List
of WTC-Related Health Conditions, May 1, 2019,
https://www.cdc.gov/wtc/pdfs/policies/WTCHP_PP_
Addition_of_Cancer_Policy_UPDATED_050719-
508.pdf.

4 See supra note 2.

59/11 agents are chemical, physical, biological, or
other hazards reported in a published, peer-
reviewed exposure assessment study of responders,
recovery workers, or survivors who were present in
the New York City disaster area, or at the Pentagon
site, or the Shanksville, Pennsylvania site, as those
locations are defined in 42 CFR 88.1, as well as
those hazards not identified in a published, peer-
reviewed exposure assessment study, but which are
reasonably assumed to have been present at any of
the three sites. See WTC Health Program [2018],
Development of the Inventory of 9/11 Agents, July
17, 2018, https://wwwn.cdc.gov/ResearchGateway/
Content/pdfs/Development_of_the_Inventory_of_9-
11_Agents_20180717.pdf.

deciding whether to propose adding the
type of cancer to the List.

If the Program determines that the
relevant studies have the potential to
provide a basis for deciding whether to
propose adding the type of cancer to the
List, the cancer type may be added to
the List if one of the four following
methods is met:

Method 1. Epidemiologic Studies of
September 11, 2001-Exposed Populations.

The peer-reviewed, published,
epidemiologic studies of 9/11-exposed
populations are assessed by applying the
following criteria extrapolated from the
Bradford Hill criteria, as appropriate:

a. Strength of the association between a 9/
11 exposure and a type of cancer (including
the precision of the risk estimate ©),

b. Consistency of the findings across
multiple studies. If only a single published
epidemiologic study is available for
assessment, the consistency of findings
cannot be evaluated and more emphasis will
be placed on evaluating the strength of the
association and the precision of the risk
estimate,

c. Biological gradient, or dose-response
relationships between 9/11 exposures and
the type of cancer, and

d. Plausibility and coherence with known
facts about the biology of the type of cancer.

Method 2. Established Causal Associations.

A type of cancer may be added to the List
if there is well-established scientific support
published in multiple epidemiologic studies
for a causal association between that cancer
and a condition already on the List of WTC-
Related Health Conditions.

Method 3. Review of Evaluations of
Carcinogenicity in Humans.

A type of cancer may be added to the List
under Method 3 if both of the following
criteria are satisfied:

3A. Published Exposure Assessment
Information. A 9/11 agent included in the
Inventory of 9/11 Agents?” is identified, and

3B. Evaluation of Carcinogenicity in
Humans from Scientific Studies. NTP has
determined that the [identified] 9/11 agent is
known to be a human carcinogen or is
reasonably anticipated to be a human
carcinogen, and IARC has determined there
is sufficient or limited evidence that the 9/
11 agent causes [the requested] type of
cancer.

Method 4. Review of Information Provided
by the WTC Health Program Scientific/
Technical Advisory Committee.8

6 A precision of the risk estimate describes the
uncertainty inherent in estimating the strength of
association (the effect size) between exposure and
health effect from observational data. It is expressed
as a confidence interval illustrating a range of
values that contains the true effect size. A narrow
confidence interval indicates a more precise
measure of the effect size and a wider interval
indicates greater uncertainty.

7 The Inventory of 9/11 Agents is composed of
those agents identified in Tables 1-4 of the
document, Development of the Inventory of 9/11
Agents. See supra note 5.

8 The WTC Health Program Scientific/Technical
Advisory Committee may be convened by the
Administrator if he determines that its advice
would be helpful. See supra note 3 at Sec. V.

A type of cancer may be added to the List
if the STAC has provided a reasonable basis
for adding a type of cancer.

If the evaluation of evidence required
for any of the four methods
demonstrates that the criteria in that
method are satisfied, the Administrator
will propose the addition of the type of
cancer to the List.

C. Petition 023

On April 23, 2019, the Administrator
received a petition (Petition 023)
requesting the addition of “‘endometrial
cancer” to the List.® The petition
included a 2002 study by Lioy et al.1°
and a 2017 study by McElroy et al.11
which together provided sufficient
medical basis for the petition to be
considered valid because they
demonstrate the presence of 9/11 agents,
including cadmium, at the WTC site and
that cadmium exposure is associated
with a statistically significant increase
in endometrial cancer risk. However,
because neither Lioy et al. [2002] nor
McElroy et al. [2017] is a peer-reviewed,
published, epidemiologic study of
endometrial cancer (or the major site,
uterine cancer) in a 9/11-exposed
population, neither study is considered
relevant nor are they further reviewed in
this action.

In the Program’s List of WTC-Related
Health Conditions, types of cancer are
identified by the major cancer site/
histology groups that are commonly
used in the reporting of cancer
incidence data, using the groupings
standardized by the National Cancer
Institute’s Surveillance, Epidemiology
and End Results Program (SEER) for
national cancer surveillance.12 Cancer
subtypes are not included in the List.
Because endometrial cancer is a subtype
of uterine cancer,!3 the Program has

9 See Petition 023, WTC Health Program: Petitions
Received, http://www.cdc.gov/wtc/received.html.

10Lioy PJ, Weisel CP, Millette JR, Eisenreich S,
Vallero D, Offenberg J, Turpin B, Zhong M, Cohen
MD, Prophete C, Yang I, Stiles R, Chee G, Johnson
W, Porcja R, Alimokhtari S, Hale RG, Weschler C,
Chen LC [2002], Characterization of the Dust/
Smoke Aerosol that Settled East of the World Trade
Center (WTC) in Lower Manhattan after the
Collapse of the WTC11 September 2001, Environ
Health Perspect 110(7), 703-714.

11 McElroy JA, Kruse RL, Guthrie ], Gangnon RE,
Robertson JD [2017], Cadmium Exposure and
Endometrial Cancer Risk: A Large Midwestern U.S.
Population-Based Case-Control Study, PLoS ONE
12(7): e0179360.

12 National Cancer Institute [2008], Surveillance
Epidemiology and End Results: Site Recode ICD-O-
3/WHO 2008 Definition, https://seer.cancer.gov/
siterecode/icdo3_dwhoheme/index.html/.

13 Endometrial cancer develops in the lining of
the uterus, called the endometrium. Although
endometrial uterine cancer is the most common
type of uterine cancer, accounting for more than 90
percent of cases, there are other types of uterine

Continued
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determined that the scope of this
petition and subsequent Program review
should include both endometrial cancer
and the major site, uterine cancer.

D. Assessment of Scientific and Medical
Information

In response to Petition 023, the
Program conducted both a systematic
literature search to identify peer-
reviewed, published studies of uterine
cancer, including endometrial cancer, in
9/11-exposed women, as well as a
review of NTP and IARC classifications
of 9/11 agents, including those 9/11
agents identified by IARC as
carcinogenic agents with sufficient or
limited evidence that the agent causes
uterine cancer, including endometrial
cancer, in humans.1* The National
Cancer Institute has not identified any
of the health conditions on the List of
WTC-Related Health Conditions as
known risk factors for uterine or
endometrial cancer; therefore, a
systematic literature search for studies
regarding a causal association between
uterine or endometrial cancer and a
health condition on the List was not
conducted.?s

Literature Search Results

Two publications were identified in
the search for studies specifically
regarding uterine cancer, including
endometrial cancer, among 9/11-
exposed populations, thus meeting the
Program’s criteria for further evaluation:
Li et al. [2012] 16 and its update Li et al.
[2016].17 In addition to the two Li et al.
publications found in the literature
search, the Program was aware of
additional studies examining all types

cancer. See https://www.cancer.gov/types/uterine/
patient/endometrial-treatment-pdq.

14 Databases searched include: CINAHL, Embase,
NIOSHTIC-2, ProQuest Health & Safety, PsycINFO,
Ovid MEDLINE, Scopus, Toxicology Abstracts/
TOXLINE, and WTC Health Program Bibliographic
Database. Keywords used to conduct the search
include: Endometrial neoplasm, endometrial
cancer, endometrial carcinoma, malignant
neoplasm of endometrium, adenocarcinoma of
endometrium, cancer of the endometrium, Uterine
Neoplasm, malignant neoplasm of corpus uteri,
uterine cancer, uterine carcinoma. The literature
search was conducted in English-language journals
on May 23, 2019.

15 No health conditions on the List of WTC-
Related Health Conditions are known risk factors
for uterine cancer. See https://www.cancer.gov/
types/uterine/hp/endometrial-prevention-pdgq.

16Li J, Cone JE, Kahn AR, Brackbill RM, Farfel
MR, Greene CM, Hadler JL, Stayner LT, Stellman
SD [2012], Association between World Trade Center
Exposure and Excess Cancer Risk, JAMA
308(23):2479-88.

17Li J, Brackbill RM, Liao TS, Qiao B, Cone JE,
Farfel MR, Hadler JL, Kahn AR, Konty K], Stayner
LT, Stellman SD [2016], Ten-Year Cancer Incidence
in Rescue/Recovery Workers and Civilians Exposed
to the September 11, 2001 Terrorist Attacks on the
World Trade Center, Am ] Ind Med 59(9):709-21.

of cancer in 9/11-exposed
subpopulations (rescue and recovery
workers and survivors); these additional
studies were also reviewed to determine
whether they may provide further
insight into cancer incidence and
mortality applicable to the evaluation of
uterine cancer, including endometrial
cancer: Jordan et al. [2011] 18 and its
update Jordan et al. [2018],19 Zeig-
Owens et al. [2011] 20 and its update
Moir et al. [2016],21 Solan et al.
[2013],22 Kleinman et al. [2015],23 and
Stein et al. [2016].2¢ Of the additional
studies, only Zeig-Owens et al. [2011]
and its update Moir et al. [2016] were
found not to be relevant (they were not
peer-reviewed, published, studies of
uterine or endometrial cancer in the 9/
11-exposed population) because neither
addressed cancers in female WTC
responders. The other five additional
studies, along with Li et al. [2012] and
Li et al. [2016], were found to be
relevant and were reviewed for quantity
and quality, below.

The Program reviewed the NTP
Report on Carcinogens 25 and found that

18Jordan HT, Brackbill RM, Cone JE,
Debcoudhury I, Farfel MR, Greene CM, Hadler JL,
Kennedy J, Li J, Liff J, Stayner L, Stellman SD
[2011], Mortality among Survivors of the Sept 11,
2001, World Trade Center Disaster: Results from the
World Trade Center Health Registry Cohort, Lancet
378(9794):879-87.

19Jordan HT, Stein CR, Li J, Cone JE, Stayner L,
Hadler JL, Brackbill RM, Farfel MR [2018], Mortality
among Rescue and Recovery Workers and
Community Members Exposed to the September 11,
2001 World Trade Center Terrorist Attacks, 2003—
2014, Environ Res 163:270-9.

20 Zeig-Owens R, Webber MP, Hall CB, Schwartz
T, Jaber N, Weakley J, Rohan TE, Cohen HW,
Derman O, Aldrich TK, Kelly K, Prezant DJ [2011],
Early Assessment of Cancer Outcomes in New York
City Firefighters after the 9/11 Attacks: an
Observational Cohort Study, Lancet 378(9794):898—
905.

21 Moir W, Zeig-Owens R, Daniels RD, Hall CB,
Webber MP, Jaber N, Yiin JH, Schwartz T, Liu X,
Vossbrinck M, Kelly K, Prezant D [2016], Post-9/11
Cancer Incidence in World Trade Center-Exposed
New York City Firefighters as Compared to a Pooled
Cohort of Firefighters from San Francisco, Chicago
and Philadelphia (9/11/2001-2009), Am J Ind Med
59(9):722-30.

22 Solan S, Wallenstein S, Shapiro M, Teitelbaum
SL, Stevenson L, Kochman A, Kaplan J,
Dellenbaugh C, Kahn A, Biro FN, Crane M, Crowley
L, Gabrilove J, Gonsalves L, Harrison D, Herbert R,
Luft B, Markowitz SB, Moline J, Niu X, Sacks H,
Shukla G, Udasin I, Lucchini RG, Boffetta P,
Landrigan PJ [2013], Cancer Incidence in World
Trade Center Rescue and Recovery Workers, 2001—
2008, Environ Health Perspect 21(6):699-704.

23Kleinman EJ, Christos PJ, Gerber LM, Reilly JP,
Moran WF, Einstein AJ, Neugut AI [2015], NYPD
Cancer Incidence Rates 1995-2014 Encompassing
the Entire World Trade Center Cohort, ] Occup
Environ Med 57(10):e101-13.

24 Stein CR, Wallenstein S, Shapiro M, Hashim D,
Moline JM, Udasin I, Crane MA, Luft BJ, Lucchini
RG, Holden WL [2016], Mortality among World
Trade Center Rescue and Recovery Workers, 2002—
2011, Am ] Ind Med 59(2):87-95.

25 National Toxicology Program, HHS [2016],
Report on Carcinogens, 14th Edition (Research

twelve 9/11 agents 26 are known to be
human carcinogens and twenty-seven 9/
11 agents are reasonably anticipated to
be human carcinogens. 27 However,
IARC has not determined that any of
these thirty-nine 9/11 agents
demonstrate sufficient or limited
evidence of a causal association with
uterine or endometrial cancer in
humans.28

Review of Relevant Studies

The studies identified as relevant
during the literature review process
were further assessed to determine
whether they have sufficient quality and
quantity to demonstrate a potential to
support the addition of uterine cancer,
including endometrial cancer. The
relevant studies introduced above are
described below, including a
description of their respective strengths
and limitations.

Jordan et al. [2011] conducted a
mortality study among the cohort of
WTC Health Registry enrollees that
included 13,337 rescue/recovery
workers (3,188 women) and 28,593
survivors (16,733 women) living in New
York City at the time of their
enrollment. The authors identified
deaths occurring in 2003-2009 through
linkage to New York City vital records
and the National Death Index (NDI).
Standardized mortality ratios (SMRs)
were calculated with New York City
rates from 2000 to 2009 as the reference.
Within the cohort, proportional hazards
were used to examine the relation
between WTC-related exposure levels
(high, intermediate, or low for each
group, based on exposure to the dust
cloud, and time and duration working
on the pile) and all-cause mortality, but
not mortality for specific cancers. All-

Triangle Park, NC). https://ntp.niehs.nih.gov/go/
roci4.

26 As identified in the Inventory of 9/11 Agents,
see supra notes 7 and 5.

27 The 39 total 9/11 agents identified by NTP are
as follows: Arsenic, Asbestos, Benzene, Beryllium,
1,3-Butadiene, Cadmium, Nickel, Silica, Solar
Radiation, Soot, Sulfuric Acid, Trichloroethylene
(Known To Be Human Carcinogens); as well as
Acetaldehyde, Acrylonitrile, Benz[a]anthracene,
Benzolk|fluoranthene, Benzolalpyrene, Carbon
Tetrachloride, Chloroform, Cobalt,
Dibenz[a,h]anthracene, 1,4-Dichlorobenzene,
Dichlorodiphenyltrichloroethane, 1,2-
Dichloroethane, Dichloromethane, 1,3-
Dichloropropene, Diesel Exhaust Particulates, 1,4-
Dioxane, Hexachlorobenzene, Lead,
Hexachlorocyclohexane, Mirex, Naphthalene,
Nickel, Polybrominated Biphenyls, Polychlorinated
Biphenyls, Styrene, Tetrachloroethylene, and
Toluene Diisocyanates (Reasonably Anticipated To
Be Human Carcinogens).

28 International Agency for Research on Cancer
[1976], IARC Monographs on the Evaluation of
Carcinogenic Risk of Chemicals to Man: Cadmium,
Nickel, Some Epoxides, Miscellaneous Industrial
Chemicals and General Considerations on Volatile
Anesthetics, Volume 11; Lyon, France.
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cause SMRs were significantly lower
than that expected for rescue/recovery
workers (SMR = 0.45, 95% CI
(confidence interval) 0.38—0.53) and
survivors (SMR = 0.61, 95% CI 0.56—
0.66). There were no significantly
elevated SMRs for any category of
cancer examined, including cancer of
female genital organs, among all studied
Registry enrollees (SMR = 0.82, 95% CI
0.49-1.28), rescue/recovery workers
(SMR = 0.67, 95% CI 0.08—2-43), or
survivors (SMR = 0.84, 95% CI 0.49—
1.35). Separate SMRs for cancer of
specific types of female genital organs,
including uterine cancer, were not
provided. SMRs were adjusted for age,
sex, race, and calendar year. Adjusted
hazard ratios (AHRs) were adjusted for
age, sex, race and ethnic origin, income,
smoking, and, for survivors, Registry
recruitment source. This study’s
limitations include possible selection
bias, since enrollment in the Registry is
voluntary. Exposure reporting may also
be subject to recall error because 9/11
exposures were self-reported 2 to 3
years after the September 11, 2001
terrorist attacks and subsequent clean-
up of the sites. The healthy worker
effect puts the population of rescue/
recovery workers at a lower risk of
cancer compared to the general
population,2? which includes persons
who are chronically ill, hospitalized, or
otherwise unemployable. In addition,
other potential confounders, such as
family cancer history and occupational
exposures prior to September 11, 2001,
were not measured.

Jordan et al. [2018] updated their
2011 study, discussed above, by
including the full cohort of WTC Health
Registry enrollees, not only those living
in New York City at time of enrollment,
and adding 5 years of follow-up. The
2018 update included 29,280 rescue/
recovery workers (6,422 women) and
39,643 survivors (21,126 women). The
authors used New York City population
mortality rates from 2003 to 2012 as the
primary reference, and also conducted a
secondary analysis using U.S.
population comparison rates from 2003
to 2011. Proportional hazards were used
to examine the relation between WTC-
related exposure levels (high,
intermediate, or low for each group,
based on time and duration in lower
Manhattan) and total mortality, as well
as overall cancer mortality, but not

29 The healthy worker effect is a form of selection
bias “typically seen in observational studies of
occupational exposures with improper choice of
comparison group (usually general population).”
See Chowdhury R, Shah D, Payal AR, [2017],
Healthy Worker Effect Phenomenon: Revisited with
Emphasis on Statistical Methods—A Review, Indian
J Occup Environ Med 21(1), 2-8.

mortality for specific cancer types.
Overall cancer SMRs were not elevated
for rescue/recovery workers (SMR =
0.94, 95% CI 0.84—1.05), but were
significantly elevated among survivors
(SMR = 1.14, 95% CI 1.06-1.24) when
compared to the New York City
population; no elevated SMRs were
reported for all cancers using the
general U.S. population as reference.
Cancers of the female genital organs
were not significantly elevated among
rescue/recovery workers or survivors
(observed deaths = 7, SMR = 0.67, 95%
CI 0.27-1.39 and observed deaths = 43,
SMR =1.17, 95% CI 0.85-1.58,
respectively). The authors also
examined 119 sub-categories of the
major causes of death, but only reported
statistically significant results; uterine
cancers were not among the reported
causes of death, suggesting that the risk
of uterine cancer was not significantly
elevated. No statistically significant
elevations and no significant trends
were observed in the analyses of the
association between WTGC-related
exposures and overall cancer mortality.
Like the previously reviewed study,
Jordan et al. [2018] is prone to selection
bias, because enrollment in the Registry
was voluntary. Further, 9/11 exposures
were self-reported 2 to 3 years after the
September 11, 2001 terrorist attacks,
and thus are subject to recall error. The
healthy worker effect may put the
population of rescue/recovery workers
at a lower risk of cancer compared with
the general population. An analogous
effect has been seen in people who
volunteer for health studies and might
have contributed to the low relative
mortality in both the rescue/recovery
and survivor participants. As in the
previously described study, other
potential confounders, such as family
cancer history and occupational
exposures prior to September 11, 2001,
were not measured.

Li et al. [2012] conducted a cancer
incidence study among enrollees in the
WTC Health Registry who were
residents of New York State on
September 11, 2001, and had no history
of cancer at the time of enrollment. A
total of 55,778 individuals were eligible
for the study, including 21,850 involved
in rescue/recovery (4,185 women) and
33,928 survivors not involved in rescue/
recovery (18,922 women). The authors
identified cancers by linkage to 11 state
cancer registries based on the state of
residence of the cohort member, and
based expected numbers of cancers on
New York State cancer rates. They used
qualitative descriptions of 9/11
exposures to classify Registry enrollee
exposure as high, intermediate, or low

based on time and duration in lower
Manhattan. The authors conducted
separate analyses for rescue/recovery
workers and for survivors, and
presented separate results for the period
of enrollment through 2006 (early
period) and 2007 through 2008 (later
period). Among rescue/recovery
workers, the standardized incidence
ratio (SIR) 30 for all cancer sites
combined was not statistically
significantly elevated in either period
(early period, SIR = 0.94; 95% CI, 0.82—
1.08; later period SIR = 1.14; 95% CI,
0.99-1.30). Uterine cancer incidence
was not elevated for rescue/recovery
workers during the early period (five
cases or less [the precise number of
cases was not reported, likely because of
restrictions on reporting small
numbers], SIR = 0.97, 95% CI 0.2-2.83),
and no cases were reported during the
later period. Among survivors, no
significantly increased incidence for all
cancer sites combined was observed in
either period. Uterine cancer incidence
was not elevated for survivors during
the early or late periods (early: observed
uterine cancers = 16, SIR = 1.01, 95%
CI 0.58—1.65 and late: observed uterine
cancers = 14, SIR = 1.01, 95% CI 0.55—
1.69, respectively). Results of analyses
to assess the risk of uterine cancer as a
function of 9/11 exposure levels were
not reported. SIRs were stratified by age
(5-year age groups), race/ethnicity, sex,
and calendar period (2003—-2006 and
2007-2008). Exposure covariates
included age at enrollment, sex, race/
ethnicity, 2002 household income level,
education level, smoking status,
enrollment source (identified by
employers, government agencies, and
other entities or by an outreach
campaign), and history of asthma,
cardiovascular disease, stroke,
emphysema, or diabetes reported at
enrollment. But other potential
confounders, such as family cancer
history and occupational exposures
prior to September 11, 2001, were not
measured. The study by Li et al. [2012]
is prone to selection bias because
enrollment in the Registry was
voluntary. The authors attempted to
mitigate this bias by restricting the
analyses to individuals without prior
invasive cancer history documented in
any of the 11 state cancer registries and
focusing on cancer incidence from 2007
to 2008. Self-reported 9/11 exposures
may be subject to recall error. Cancer
cases identified through linkages with

30 SIR is a mathematical expression that compares
the incidence experience between the population
under study and the experience of that population
had they had the same incidence experience of a
comparison population.



49958 Federal Register/Vol. 84,

No. 185/Tuesday, September 24, 2019/Rules and Regulations

state cancer registries might be
underestimated, especially among those
without a known Social Security
number because a percentage of Registry
enrollees did not provide one. The
findings on rescue/recovery workers
may also be prone to the healthy worker
effect.

Li et al. [2016] updated their 2012
study, discussed above, which
evaluated excess cancer among WTC
Health Registry enrollees. In the 2016
update, the authors added 3 years of
follow-up to allow for 10 years of cancer
latency since the WTC-related
exposures. The 2016 study recalibrated
the definition of “WTC disaster physical
exposures” to emphasize potential
contaminants containing carcinogens.
The analysis focused on cancers
occurring from 2007 through 2011. The
study included a total of 60,339 eligible
individuals, including 24,863 rescue/
recovery workers (5,015 women) and
35,476 survivors not involved in rescue/
recovery (18,845 women). The authors
identified cancers by linkage to 11 state
cancer registries based on the state of
residence of the cohort member, and
based expected numbers of cancers on
overall New York State rates and
person-years of follow-up during 2007—
2011, adjusted for age (5-year groups),
race/ethnicity, sex, and calendar period
(2007-2011). The study found that
overall cancer incidence was
significantly greater than the reference
(non-9/11-exposed) population among
both rescue/recovery workers (SIR =
1.11, 95% CI 1.03—1.20) and survivors
(SIR = 1.08, 95% CI 1.02—-1.15). Uterine
cancer incidence was not significantly
elevated among rescue/recovery workers
nor among survivors (observed uterine
cancers = 8, SIR = 0.82, 95% CI 0.35—
1.62 and observed uterine cancers = 37,
SIR = 1.03, 95% CI 0.72-1.41,
respectively). Comparisons among
exposure groups were not reported for
uterine cancer. In internal analyses,
hazard ratios and 95% CI were adjusted
for age at enrollment, sex, race/
ethnicity, smoking, education, income,
and history of a serious non-malignant
medical condition; however, findings
for uterine cancer were not reported.
Other potential confounders were not
measured. This study was prone to
selection bias, because enrollment in the
Registry was voluntary; the authors
attempted to mitigate this bias by
restricting the analyses to individuals
without prior invasive cancer history
documented in any of the 11 state
cancer registries and focusing on cancer
incidence from 2007 through 2011. In
addition, findings on rescue/recovery

workers may also be subject to the
healthy worker effect.

Solan et al. [2013] conducted a cancer
incidence study among 20,984 non-
FDNY WTC Health Program members
(3,203 women) involved in rescue,
recovery, and cleanup efforts at Ground
Zero after 9/11. The authors identified
cancer cases through linkage with the
tumor registries in the four states in
which 98 percent of WTC responders
resided at time of enrollment in the
Program. Self-reported exposures were
categorized based on four variables: Pre-
September 11, 2001 occupation, extent
of exposure to the dust cloud on
September 11, 2001, duration of time
spent working at the site, and work on
the debris pile during four periods
(September 2001, October 2001,
November—-December 2001, and
January—June 2002). An integrated
exposure variable was created using a 4-
point scale (very high, high,
intermediate, and low) based on total
time spent working at Ground Zero,
exposure to the dust cloud, and work on
the debris pile. The authors obtained
vital status through linkage with the
NDI and next-of-kin reports. Expected
numbers of cancer cases were calculated
based on state rates (for New York, New
Jersey, and Connecticut residents) and
national rates (for Pennsylvania
residents) according to age (in 5-year
groups), sex, and race/ethnicity for each
year at risk. The observed and expected
numbers of cancers were used to
calculate SIRs. The SIR among study
participants was elevated and
statistically significant for all cancer
sites combined (SIR = 1.15; 95%
confidence interval (CI), 1.06—1.25).
Fewer than six cases of uterine cancer
were observed, and no additional
information was reported for this type of
cancer. Furthermore, no SIRs were
reported for uterine cancer nor were risk
ratios reported for the association
between 9/11 exposure variables and
uterine cancer. Certain potential
confounders, such as family cancer
history, were not measured. The study
is also prone to selection bias, because
enrollment in the WTC Health Program
is voluntary. Although the authors used
all available exposure metrics, relative
risk was not reported for the association
between 9/11 exposure variables and
uterine cancer. This study may also be
subject to the healthy worker effect,
which puts this population at a lower
risk of cancer compared to the general
population.

Kleinman et al. [2015] investigated
cancer incidence in 39,946 police
officers employed by the New York City
Police Department (NYPD) on
September 11, 2001 (6,366 women),

followed during the time periods 1995
to 2000 and 2002 to 2014. The authors
reported a 44 percent increase in the
overall median age-adjusted incidence
rate for all cancers, but no increase in
the overall median age-adjusted
incidence rates for either malignant
neoplasms of the uterus, unspecified
part (based on two cases diagnosed pre-
9/11 and zero cases diagnosed post-9/
11) or uterine adenosarcomas (based on
zero cases diagnosed pre-9/11 and three
cases post-9/11). This study is limited
by the inherent problems with its design
(i.e., the effects of age, time period, and
cohort parameters are intertwined in a
manner which complicates study
interpretation); the study is further
limited by the small number of cancer
cases observed as well as the absence of
information regarding participants’
presence in the dust cloud and the dates
and duration of their 9/11 exposures.

Stein et al. [2016] conducted a
mortality study of 28,918 rescue/
recovery workers (4,286 women)
enrolled in the WTC Health Program
between July 16, 2002, and December
31, 2011. The authors were aware that
16,177 WTC responders were alive due
to follow-up visits after the end of 2011,
and therefore linked the remainder (n =
12,741) to the National Death Index
(NDI). Mortality information from the
NDI was supplemented by next-of-kin
report. Similar to the study by Solan et
al. [2013], discussed above, the authors
of this study created an integrated
exposure variable using a 4-point scale
(very high, high, intermediate, and low)
based on total time spent working at
Ground Zero, exposure to the dust
cloud, and work on the debris pile.
SMRs were standardized for age (5-year
groups), sex, race, and calendar year to
compare all-cause and cause-specific
mortality among responders with
mortality in the U.S. general population.
Hazard ratios were adjusted for age on
September 11, 2001, pre-September 11,
2001 occupation, sex, race/ethnicity,
year of WTC Health Program
enrollment, smoking, and measured
body mass index. Overall mortality in
this cohort was statistically significantly
decreased (SMR = 0.43; 95% CI, 0.39—
0.48), although an overall cancer SMR
was not reported. Most cancer site-
specific SMRs were significantly
decreased; however, the SMR for cancer
of the female genital organs was
decreased but was not statistically
significant (SMR = 0.65, 95% CI 0.08—
2.37) and was based on only two deaths.
An SMR for uterine cancer was not
provided, neither were hazard ratios for
the association between WTC-related
exposure variables and mortality from
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uterine cancer. Some potential
confounders, such as family cancer
history, were not measured. The study
is prone to selection bias because
enrollment in the WTC Health Program
was voluntary. Social Security numbers
were available for only 37 percent of the
records sent to NDI for linkage, limiting
the quality of the matches. The healthy
worker effect may put this population at
a lower risk of cancer compared to the
general population.

Quantity and Quality Review of
Relevant Studies

The quantity and quality of these
seven studies were reviewed together to
examine whether the available evidence
has the potential to provide a basis for
a decision on whether to add uterine
cancer, including endometrial cancer, to
the List. Prospective cohort studies, like
those described above, have the
advantage that study participants are
considered to be disease-free at the
beginning of the observation period
when their exposure occurred;
therefore, in such studies it is often
possible to establish the temporal
sequence between exposure and
outcome. Cancer studies, however,
present unique concerns since some
cancers become apparent only after long
periods of time following exposure.31
This latency effect means it is possible
that a cancer may have been present but
undetected prior to September 11, 2001.
In addition, all of the studies described
above have had a relatively short period
of follow-up since September 11, 2001.

The size and makeup of the cohorts
studied may also limit the usefulness of
the studies. The studies discussed above
may not have the necessary statistical
power to detect excesses in uterine
cancer, due to the small number of
females in the cohort. This is especially
a concern with studies of 9/11-exposed
rescue/recovery workers since those
cohorts are not sizeable and only
approximately 15 percent female.
Moreover, the overlap in participation
in the studies may limit the
interpretation of consistency of findings

31 This delay between environmental exposure
and onset of cancer symptoms is referred to as the
“‘cancer latency period.” For more information
about latency for cancers and how the WTC Health
Program has addressed this issue, please see
Minimum Latency & Types or Categories of Cancer,
Jan. 6, 2015, https://www.cdc.gov/wtc/pdfs/policies/
WTCHP-Minimum-Cancer-Latency-PP-01062015-
508.pdf.

among the studies. Approximately 20
percent of 9/11-exposed rescue/recovery
workers enrolled in the WTC Health
Program are also enrolled in the WTC
Health Registry. These two cohorts also
may be prone to selection bias, because
enrollment in the respective programs
was voluntary. For the WTC Health
Registry cohort, it is possible that
differential participation due to race/
ethnicity, socioeconomic status, age, or
their perception of being affected by the
9/11 attacks, may have occurred. For the
rescue/recovery worker cohort enrolled
in the WTC Health Program, their health
status, including their cancer diagnosis,
may have prompted them to enroll. A
strength of these studies is that findings
are available for both 9/11-exposed
rescue/recovery workers as well as
survivors.

The relevant studies published to
date, and reviewed above, do not
provide consistent evidence that uterine
cancer, including endometrial cancer,
incidence or mortality is elevated
among WTC responders and/or
survivors. In addition, the studies did
not report a dose-response relationship
between WTC-related exposures and
uterine cancer, including endometrial
cancer. Taken together, these studies do
not have sufficient quality and quantity
to demonstrate a potential to provide a
basis for a decision on whether to add
uterine cancer, including endometrial
cancer, to the List. Accordingly, these
studies are not further reviewed.

Administrator Determination

Upon review of the evidence available
in peer-reviewed, published,
epidemiological studies and updates
regarding uterine cancer, including
endometrial cancer, among 9/11-
exposed populations, the Administrator
has determined that the available
evidence does not have the potential to
provide a basis for deciding whether to
propose adding uterine cancer,
including endometrial cancer, to the
List. Accordingly, the Administrator has
not directed the Program to assess the
available evidence using Methods 1, 2,
or 3, nor has he directed the Program to
request advice from the STAC pursuant
to Method 4, discussed above.

The WTC Health Program may
consider uterine cancer, including
endometrial cancer, to be a condition
medically associated with a certified
WTC-related health condition in
individual cases. Program members who

think their uterine or endometrial
cancer is a side effect of treatment of a
certified WTC-related health condition
should ask their WTC Health Program
medical provider whether their
endometrial cancer might be considered
a medically associated health condition.

E. Administrator’s Final Decision on
Whether To Propose the Addition of
Uterine Cancer, Including Endometrial
Cancer, to the List

Pursuant to PHS Act, sec.
3312(a)(6)(B)(iv) and 42 CFR
88.16(a)(2)(iv), the Administrator has
determined that insufficient evidence is
available to take further action at this
time, including proposing the addition
of uterine cancer, including endometrial
cancer, to the List (pursuant to PHS Act,
sec. 3312(a)(6)(B)(ii) and 42 CFR
88.16(a)(2)(ii)) or publishing a
determination not to publish a proposed
rule in the Federal Register (pursuant to
PHS Act, sec. 3312(a)(6)(B)(iii) and 42
CFR 88.16(a)(2)(iii)). The Administrator
has also determined that requesting a
recommendation from the STAC
(pursuant to PHS Act, sec.
3312(a)(6)(B)() and 42 CFR
88.16(a)(2)(i)) is unwarranted.

For the reasons discussed above, the
Petition 023 request to add endometrial
cancer to the List of WTC-Related
Health Conditions is denied.

F. Approval To Submit Document to the
Office of the Federal Register

The Secretary, HHS, or his designee,
the Director, Centers for Disease Control
and Prevention (CDC) and
Administrator, Agency for Toxic
Substances and Disease Registry
(ATSDR), authorized the undersigned,
the Administrator of the WTC Health
Program, to sign and submit the
document to the Office of the Federal
Register for publication as an official
document of the WTC Health Program.
Robert Redfield M.D., Director, CDC,
and Administrator, ATSDR, approved
this document for publication on
September 12, 2019.

John J. Howard,

Administrator, World Trade Center Health
Program and Director, National Institute for
Occupational Safety and Health, Centers for
Disease Control and Prevention, Department
of Health and Human Services.

[FR Doc. 2019-20364 Filed 9-23-19; 8:45 am]
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 190913-0028]
RIN 0648-BJ21

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery;
2019-2020 Biennial Specifications and
Management Measures; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correcting
amendments.

SUMMARY: This action contains
corrections to the final rules related to
2019-2020 Biennial Harvest
Specifications and Management
Measures for groundfish harvested in
the U.S. exclusive economic zone off the
coasts of Washington, Oregon, and
California published on December 12,
2018, and May 10, 2019. These
corrections are necessary so the
regulations accurately implement the
Pacific Fishery Management Council’s
intent.

DATES: This correction is effective
September 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Brian Hooper, phone: 206-526—6117 or
email: brian.hooper@noaa.gov.
SUPPLEMENTARY INFORMATION: NMFS
published a final rule on December 12,
2018, (83 FR 63970), that implemented
the 2019-2020 harvest specifications
and management measures for
groundfish harvested in the U.S.
exclusive economic zone off the coasts
of Washington, Oregon, and California.
That final rule was effective January 1,
2019. After publication of the final rule,
the need for four corrections was noted
by NMFS.

This action corrects: (1) The
definition of groundfish for nearshore
rockfish south of 40°10" N latitude; (2)
the depth restrictions in the Cowcod
Conservation Area; (3) language
describing the use of small footrope gear
inside the Columbia and Klamath River
Salmon Conservation Zones; and (4) the
2019 yellowtail rockfish allocations
north of 40°10” N latitude.

Corrections

The final rule for the 2019-2020
groundfish harvest specifications and
management measures (83 FR 63970;
December 12, 2018) contained an error

in the amendatory instructions for the
definition of “Groundfish” in 50 CFR
660.11. In adding new subparagraphs to
describe stock complex changes, the
portion of the definition for nearshore
rockfish south of 40°10” N latitude was
inadvertently deleted. This rule restores
the deleted text. The substance of the
text is unchanged from what was
previously in the regulations.

The final rule contained a revision to
the depth boundary within which
commercial fixed gear and recreational
gear is allowed to operate in the
Western Cowcod Conservation Area.
Fishing was permitted shoreward of the
20 fathom (fm) (36.6 m) depth contour
prior to the 2019—-2020 biennial harvest
specifications final rule. The final rule
revised the depth boundary to allow
fishing shoreward of the 40 fm (73 m)
depth contour. In the regulations for this
change at §§660.230(d)(10)(ii) and
660.330(d)(11)(ii), NMFS did not
explicitly describe how the 40 fm (73 m)
depth contour is delineated, or cross
reference the depth contour definition
in existing regulations. This rule
corrects these regulations to note that a
coordinate list describing the 40 fm (73
m) depth contour can be found in
§660.71.

The final rule also contained an error
at §660.130(c)(2)(iii) when describing
use of small footrope gear inside the
Columbia and Klamath River Salmon
Conservation Zones. In the rule, NMFS
inadvertently substituted the word
“required” for ““prohibited” when
describing the use of selective flatfish
trawl (SFFT), a type of small footrope
trawl gear, in the area. The final rule for
a separate action, revising Federal
regulations that restricted the use and
configuration of bottom and midwater
trawl gear for vessels fishing under the
Pacific Coast Groundfish Fishery’s
Trawl Rationalization Program (83 FR
62269; December 3, 2018), also
erroneously used the word “required”
rather than “prohibited.” Language
describing the use of small footrope
trawl gear, inside the Columbia and
Klamath River Salmon Conservation
Zones is being corrected to state that
small footrope trawl gears other than
SFFT are “‘prohibited,” consistent with
the Pacific Fishery Management
Council’s intent for regulations in this
area.

The final rule for Annual
Specifications and Management
Measures for the 2019 Tribal and Non-
Tribal Fisheries for Pacific Whiting (84
FR 20578; May 10, 2019) inadvertently
changed the yellowtail rockfish
allocation north of 40°10” N latitude at
Table 1b to Part 600, Subpart C. The
Pacific Whiting specifications final rule

incorrectly stated the yellowtail rockfish
fishery harvest guideline (HG) as 4,951.9
metric tons (mt), as well as the trawl and
non-trawl allocations as 4,357.7 mt and
594.2 mt respectively. To be consistent
with the yellowtail rockfish allocations
established in the final rule for the
2019-2020 groundfish harvest
specifications and management
measures (83 FR 63970), this rule
corrects the fishery HG to 5,233.9 mt, as
well as the trawl and non-trawl
allocations to 4,605.8 mt and 678.1 mt
respectively.

All of these corrections are consistent
with the Pacific Fishery Management
Council action for the 2019-2020
groundfish harvest specifications and
are minor corrections to correctly
implement the Council’s intent in their
final action taken in June 2018.

Classification

Pursuant to 5 U.S.C. 553(b)(B), the
Assistant Administrator for Fisheries
(AA) finds there is good cause to waive
prior notice and an opportunity for
public comment on this action, as notice
and comment would be unnecessary
and contrary to public interest. Notice
and comment are unnecessary and
contrary to the public interest because
this action corrects inadvertent errors
related to the December 12, 2018, final
rule. Immediate correction of the errors
is necessary to prevent confusion among
participants in the fishery that could
result in issues with enforcement of area
management. To effectively correct the
errors, the changes in this action must
be effective upon publication as the
fishery has already begun. Thus, there is
not sufficient time for notice and
comment. In addition, notice and
comment is unnecessary because this
notice makes only minor changes to
correct inadvertent errors related to the
December 12, 2018, final rule. These
corrections will not affect the results of
analyses conducted to support
management decisions in the Pacific
coast groundfish fishery. These
corrections are consistent with the
Pacific Fishery Management Council’s
intent for regulations and the public
expects the regulations to be written as
in the correction. No change in
operating practices in the fishery is
required.

For the same reasons stated above, the
AA has determined good cause exists to
waive the 30-day delay in effectiveness
pursuant to 5 U.S.C. 553(d). This notice
makes only minor corrections to the
final rule which was effective January 1,
2019. Delaying effectiveness of these
corrections would result in conflicts in
the regulations and confusion among
fishery participants. Because prior
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notice and an opportunity for public
comment are not required to be
provided for this rule by 5 U.S.C. 553,
or any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 ef seq., are
not applicable. Accordingly, no
Regulatory Flexibility Analysis is
required for this rule and none has been
prepared.

This final rule is not significant under
Executive Order 12866.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, and Indian
Fisheries.

Dated: September 16, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is corrected

by making the following correcting
amendments:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for 50 CFR

part 660 continues to read as follows:
Authority: 16 U.S.C. 1801 et seq., 16 U.S.C.

773 et seq., and 16 U.S.C. 7001 et seq.

m 2.In §660.11, in the definition for

“Groundfish”, add paragraph (7)(i)(D) to

read as follows:

§660.11 General definitions.
* * * * *

Groundfish * * *

(7) * *x %

(1) * *x %

(D) South of 40°10” N lat. (Southern
California): Nearshore rockfish are
divided into three management
categories:

(1) Shallow nearshore rockfish
consists of black and yellow rockfish, S.
chrysomelas; China rockfish, S.
nebulosus; gopher rockfish, S. carnatus;
grass rockfish, S. rastrelliger; kelp
rockfish, S. atrovirens.

(2) Deeper nearshore rockfish consists
of black rockfish, S. melanops; blue
rockfish, S. mystinus; brown rockfish, S.
auriculatus; calico rockfish, S. dalli;
copper rockfish, S. caurinus; deacon
rockfish, S. diaconus; olive rockfish, S.
serranoides; quillback rockfish, S.
maliger; treefish, S. serriceps.

(3) California scorpionfish, Scorpaena
guttata.

* * * * *

m 3. Revise Table 1b to part 660, subpart
C, to read as follows:

TABLE 1b TO PART 660, SUBPART C—2019, ALLOCATIONS BY SPECIES OR SPECIES GROUP

[Weight in metric tons]

. Trawl Non-trawl
Stocks/stock complexes Area F'ST&.EE or
% Mt % Mt

Arrowtooth flounder ............. Coastwide ......ccccceerevriieennns 13,4791 95 12,805.1 5 674.0
Big skate@ ........cccooeviiininne Coastwide ............ 4521 95 429.5 5 22.6
Bocaccio? .......ccccoeeeieennenen. S of 40°10’ N lat .. 2,050.9 39 800.7 61 1,250.2
Canary rockfishad ............... Coastwide ............ 1,382.9 72 999.6 28 383.3
Chilipepper ......ccccvveeneeenne. S of 40°10" N lat .. 2,451.1 75 1,838.3 25 612.8
COWCOD?ab .......ccooeeenee S of 40°10’ N lat 6.0 36 2.2 64 3.8
Darkblotched rockfishe ....... Coastwide ......ccoeceereveiieennns 731.2 95 694.6 5 36.6
Dover sole .......ccoceevieeennnen. Coastwide ......ccocceerevrieeennns 48,404.4 95 45,984.2 5 2,420.2
English sole .........ccccceeine Coastwide .........cceevevirennn. 9,873.8 95 9,380.1 5 493.7
Lingcod .....coceviriiiiieeenn N of 40'10° N lat ........c...... 4,593.0 45 2,066.9 55 2,526.2
Lingcod .......cevvriiniieeene S of 40'10° N lat .....ccoveeeee. 1,027.7 45 462.5 55 565.2
Longnose skatea ................ Coastwide ......ccoccveerevrieeennns 1,851.7 90 1,666.5 10 185.2
Longspine thornyhead ........ N of 34°27" N lat ............... 2,652.6 95 2,425.0 5 127.6
Pacific cod .......cccecvvveriinenne Coastwide 1,093.8 95 1,039.1 5 54.7
Pacific whiting9 Coastwide 362,682.0 100 362,682.0 0 0.0
Pacific ocean perche .......... N of 40°10" N lat .......ccceeee. 4,317.6 95 4,101.7 5 215.9
Petrale sole ......cccccceeeeeunnnens Coastwide .........ccceevvvveeeennn. 2,587.4 95 2,458.0 5 129.4
Sablefish ...coooveiiiiiie N of 36° N lat ........ccceeneeee NA See Table 1c

Sablefish .....cccoviviniine Sof 36° Nlat ....ccceevrvrennee. 1,985.8 42 834.0 58 1,151.8
Shortspine thornyhead ........ N of 34°27" N lat . 1,617.7 95 1,536.8 5 80.9
Shortspine thornyhead ........ S of 34°27’ N lat .. 888.8 NA 50.0 NA 838.8
Splitnose rockfish ................ S of 40°10’ N lat 1,733.4 95 1,646.7 5 86.7
Starry flounder ................... Coastwide ........ccceeevevvereenne. 433.2 50 216.6 50 216.6
Widow rockfishf .................. Coastwide ......ccccceeenevrieeennns 11,582.6 91 10,540.2 9 1,042.4
YELLOWEYE ROCKFISH .. | Coastwide .........ccccccevreennnne 41.9 8 3.4 92 38.6
Yellowtail rockfish ............... N of 40°10" N lat .......ccc...... 5,233.9 88 4,605.8 12 628.1
Minor Shelf Rockfish Northa | N of 40°10" N lat ................ 1,977.1 60.2 1,190.2 39.8 786.9
Minor Shelf Rockfish S of 40°10" N lat .....ccveeeee. 1,545.9 12.2 188.6 87.8 1,357.3

Southa,

Minor Slope Rockfish North | N of 40°10" N lat ................ 1665.2 81 1,348.8 19 316.4
Minor Slope Rockfish South | S of 40°10" N lat .. 723.8 63 456.0 37 267.8
Other Flatfish ...........cccceeee. Coastwide ......ccocceeerevriieennns 6,248.5 90 5,623.7 10 624.9

a Allocations decided through the biennial specificaton process.

bThe cowcod fishery harvest guideline is further reduced to an ACT of 6.0 mt.

¢ Consistent with regulations at § 660.55(c), 9 percent (62.5 mt) of the total trawl allocation for darkblotched rockfish is allocated to the Pacific
whiting fishery, as follows: 26.3 mt for the Shorebased IFQ Program, 15.0 mt for the MS sector, and 21.3 mt for the C/P sector. The tonnage cal-
culated here for the Pacific whiting IFQ fishery contributes to the total shorebased trawl allocation, which is found at § 660.140(d)(1)(ii)(D).

9446 mt of the total trawl allocation of canary rockfish is allocated to the MS and C/P sectors, as follows: 30 mt for the MS sector, and 16 mt for

the C/P sector.



49962 Federal Register/Vol. 84, No. 185/ Tuesday, September 24, 2019/Rules and Regulations

e Consistent with regulations at § 660.55(c), 17 percent (697.3 mt) of the total trawl allocation for Pacific ocean perch is allocated to the Pacific
whiting fishery, as follows: 292.9 mt for the Shorebased IFQ Program, 167.4 mt for the MS sector, and 237.1 mt for the C/P sector. The tonnage
calculated here for the Pacific whiting IFQ fishery contributes to the total shorebased trawl allocation, which is found at § 660.140(d)(1)(ii)(D).

fConsistent with regulations at § 660.55(c), 10 percent (1,054 mt) of the total trawl allocation for widow rockfish is allocated to the whiting fish-
eries, as follows: 442.7 mt for the shorebased IFQ fishery, 253 mt for the mothership fishery, and 358.4 mt for the catcher/processor fishery. The
tonnage calculated here for the whiting portion of the shorebased IFQ fishery contributes to the total shorebased trawl allocation, which is found
at §660.140(d)(1)(ii)(D).

9 Consistent with regulations at § 660.55(i)(2), the commercial harvest guideline for Pacific whiting is allocated as follows: 34 percent (123,312
mt) for the C/P Coop Program; 24 percent (87,044 mt) for the MS Coop Program; and 42 percent (152,326.5 mt) for the Shorebased IFQ Pro-
gram. No more than 5 percent of the Shorebased IFQ Program allocation (7,616 mt) may be taken and retained south of 42° N lat. before the

start of the primary Pacific whiting season north of 42° N lat.

m 4.In §660.130, revise paragraph
(c)(2)(iii) to read as follows:

§660.130 Trawl fishery—management
measures.
* * * * *

(C) * % %

(2) * *x %

(iii) Salmon conservation area
restrictions. The use of small footrope
trawl, other than selective flatfish trawl
gear, is prohibited inside the Klamath
River Salmon Conservation Zone
(defined at §660.131(c)(1)) and the
Columbia River Salmon Conservation
Zone (defined at §660.131(c)(2)).

* * * * *

m 5.In §660.230, revise paragraph
(d)(10)(ii) to read as follows:

§660.230 Fixed gear fishery—
management measures.

(d)* * %
(10]* L

(ii) Fishing for rockfish and lingcod is
permitted shoreward of the boundary
line approximating the 40 fm (73 m)
depth contour within the CCAs when
trip limits authorize such fishing and
provided a valid declaration report as
required at § 660.13(d) has been filed
with NMFS OLE. Coordinates for the
boundary line approximating the 40 fm
(73 m) depth contour are listed in
§660.71.

* * * * *

m 6.In §660.330, revise paragraph
(d)(11)(ii) to read as follows:

§660.330 Open access fishery—
management measures.

(d)* * %
(11)* * %

(ii) Fishing for rockfish and lingcod is
permitted shoreward of the boundary
line approximating the 40 fm (73 m)
depth contour within the CCAs when
trip limits authorize such fishing and
provided a valid declaration report as
required at § 660.13(d) has been filed
with NMFS OLE. Coordinates for the
boundary line approximating the 40 fm
(73 m) depth contour are listed in
§660.71.

[FR Doc. 2019-20248 Filed 9-23-19; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 993
[Doc. No. AMS-SC-19-0056; SC19-993—-1
PR]

Dried Prunes Produced in California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement a recommendation from the
Prune Marketing Committee
(Committee) to decrease the assessment
rate established for the 2019-20 and
subsequent crop years from $0.28 to
$0.25 per ton of salable dried prunes.
The assessment rate would remain in
effect indefinitely unless modified,
suspended, or terminated.

DATES: Comments must be received by
October 24, 2019.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938; or
internet: http://www.regulations.gov.
Comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov. All comments
submitted in response to this proposed
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.

FOR FURTHER INFORMATION CONTACT:
Maria Stobbe, Marketing Specialist, or

Terry Vawter, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 538—
1674, Fax: (559) 487—5906, or Email:
Maria.Stobbe@usda.gov or
Terry.Vawter@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes to amend regulations issued to
carry out a marketing order as defined
in 7 CFR 900.2(j). This proposed rule is
issued under Marketing Agreement and
Order No. 993, as amended (7 CFR part
993), regulating the handling of dried
prunes produced in California. Part 993
(referred to as the “Order”’) is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.” The Committee locally
administers the Order and is comprised
of producers and handlers of dried
prunes operating within the production
area, and a public member.

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this proposal does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the Order now in
effect, California dried prune handlers
are subject to assessments. Funds to
administer the Order are derived from
such assessments. It is intended that the
assessment rate will be applicable to all

assessable dried prunes beginning on
August 1, 2019, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to a marketing order
may file with USDA a petition stating
that the marketing order, any provision
of the marketing order, or any obligation
imposed in connection with the
marketing order is not in accordance
with law and request a modification of
the marketing order or to be exempted
therefrom. Such handler is afforded the
opportunity for a hearing on the
petition. After the hearing, USDA would
rule on the petition. The Act provides
that the district court of the United
States in any district in which the
handler is an inhabitant, or has his or
her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

The Order authorizes the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
are familiar with the costs of goods and
services in their local area and can
formulate an appropriate budget and
assessment rate. The Committee
formulates and discusses the assessment
rate in a public meeting where all
directly affected persons have an
opportunity to participate and provide
input.

This proposed rule would decrease
the assessment rate for the 2019-20 and
subsequent crop years from $0.28 to
$0.25 per ton of salable dried prunes
handled for the 2019-20 and subsequent
crop years.

The Order’s assessment rate of $0.28
had been in effect since the 2013—-14
crop year. The Committee met on June
20, 2019, and unanimously
recommended 2019-20 crop year
expenditures of $24,500 and an
assessment rate of $0.25 per ton of
salable dried prunes. In comparison, last
year’s budgeted expenditures were
$20,470. The assessment rate of $0.25 is
$0.03 lower than the rate currently in
effect. The Committee recommended
decreasing the assessment rate to reflect
an anticipated larger crop, which is
expected to result in assessment
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revenue greater than anticipated
expenses.

The major expenditures
recommended by the Committee for the
2019-20 year include $13,300 for
personnel, and $11,200 for operating
expenses. In comparison, budgeted
expenses for these items in 2018-19
were $10,490, and $9,980, respectively.

The assessment rate recommended by
the Committee was derived by
considering anticipated expenses and
expected shipments of 110,000 tons of
salable dried prunes. Income derived
from proposed reduced handler
assessment estimated to be $27,500
(110,000 x $0.25), along with interest
income, would be adequate to cover
budgeted expenses of $24,500.

The assessment rate proposed in this
rule would continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate would
be effective for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 201920 crop year budget
and those for subsequent crop years
would be reviewed and, as appropriate,
approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act are unique in that they are brought
about through group action of
essentially small entities acting on their
own behalf.

There are approximately 800
producers of dried prunes in the
production area and 20 handlers subject
to regulation under the Order. Small
agricultural producers are defined by
the Small Business Administration
(SBA) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,500,000 (13 CFR 121.201).

According to Committee data, the
average price for California dried prunes
during the 201718 season was
approximately $1,980 per ton with a
total production of 105,000 tons. Using
the average price and shipment
information, the number of handlers
(20), and assuming a normal
distribution, the majority of handlers
would have average annual receipts of
greater than $7,500,000. Thus, the
majority of California dried prune
handlers may be classified as large
business entities.

In addition, and assuming a normal
distribution, dividing the average prune
crop value for 2017 reported by the
National Agricultural Statistics Service
(NASS) of $206,084,000, by the number
of producers (800) yields an average
annual producer revenue estimate of
about $257,605. Based on the foregoing,
the majority of producers of California
dried prunes may be classified as small
entities.

This proposed rule would decrease
the assessment rate collected from
handlers for the 2019-20 and
subsequent crop years from $0.28 to
$0.25 per ton of salable California dried
prunes. The Committee unanimously
recommended 2019-20 expenditures of
$24,500 and an assessment rate of $0.25
per ton of salable dried prunes handled.
The proposed assessment rate of $0.25
is $0.03 lower than the rate currently in
effect. The quantity of assessable dried
prunes for the 2019-20 crop year is
estimated at 110,000 tons. Thus, the
proposed $0.25 rate should provide
$27,500 in assessment income (110,000
x $0.25). Income derived from handler
assessments, along with interest income,
would be adequate to cover budgeted
expenses.

The major expenditures
recommended by the Committee for the
2019-20 crop year include $13,300 for
personnel, and $11,200 for operating
expenses. In comparison, budgeted
expenses for these items in 2018-19
were $10,490, and $9,980, respectively.

The Committee recommended
decreasing the assessment rate, given
that the increase in crop size and the
associated revenue would be sufficient
to fund its proposed 2019-20 crop year
expenses.

Prior to arriving at this budget and
assessment rate, the Committee
considered information from various
sources, such as the Committee’s
Executive Committee and NASS.
Alternative expenditure levels were
discussed by the Executive Committee,
which reviewed the relative value of
various activities to the prune industry.
This committee determined that all
program activities were adequately
funded; thus, no alternate expenditure
levels were deemed appropriate.
Additionally, maintaining the current
assessment rate of $0.28 per ton of
salable dried prunes was discussed.
However, sufficient funds would be
generated at the larger crop size
($27,500), even if assessed at the lower
assessment rate proposed. The proposed
rate of $0.25 per ton of salable dried
prunes may exceed anticipated
expenses by $3,000, thereby providing
contingency funds for unexpected
expenses.

Based on these discussions and
estimated shipments, the recommended
assessment rate of $0.25 would provide
$27,500 in assessment income. The
Committee determined that assessment
revenue and interest income would be
adequate to cover budgeted expenses for
the 2019-20 crop year.

A review of historical information and
preliminary information pertaining to
the upcoming crop year indicate that the
average grower price for the 2019-20
crop year should be approximately
$2,000 per ton of salable dried prunes.
Therefore, the estimated assessment
revenue for the 2019-20 crop year as a
percentage of total grower revenue
would be about 0.01 percent.

This proposed rule would decrease
the assessment obligation imposed on
handlers. Assessments are applied
uniformly on all handlers, and some of
the costs may be passed on to
producers. Decreasing the assessment
rate reduces the burden on handlers and
may also reduce the burden on
producers.

The Committee widely publicizes its
meetings throughout the California
prune industry. The Committee’s June
20, 2019, meeting was open to the
public, and all entities, both large and
small, were able to express views on all
issues. Finally, interested persons are
invited to submit comments on this
proposed rule, including the regulatory
and information collection impacts of
this action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and



Federal Register/Vol.

84, No. 185/ Tuesday, September 24,

2019/Proposed Rules 49965

assigned OMB No. 0581-0178 Vegetable
and Specialty Crops. No changes in
those requirements are necessary as a
result of this action. Should any changes
become necessary, they would be
submitted to OMB for approval.

This proposed rule would not impose
any additional reporting or
recordkeeping requirements on either
small or large California prune handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this rule.

List of Subjects in 7 CFR Part 993

Marketing agreements, Plum, Prunes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 993 is proposed to
be amended as follows:

PART 993—DRIED PRUNES
PRODUCED IN CALIFORNIA

m 1. The authority citation for 7 CFR
part 993 continues to read as follows:

Authority: 7 U.S.C. 601-674.
§993.347 [Amended]
m 2. Amend § 993.347 to read as follows:
§993.347 Assessment rate.

On and after August 1, 2019, an
assessment rate of $0.25 per ton of
salable dried prunes is established for
California dried prunes.

Dated: September 18, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-20572 Filed 9-23-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE-2019-BT-STD-0022]
RIN 1904-AE76

Energy Conservation Program: Energy
Conservation Standards for General
Service Incandescent Lamps;
Correction

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed
determination and request for comment;
correction.

SUMMARY: On September 5, 2019, the
U.S. Department of Energy (“DOE”)
published a notice of proposed
determination (“NOPD”) initially
determining that energy conservation
standards for general service
incandescent lamps (“GSILs”) do not
need to be amended (hereafter the
“September 2019 NOPD”). This
correction addresses typographical
errors that appear in the September
2019 NOPD. This document corrects
values listed in Tables V.4, V.7, V.9, and
V.10, and corrects duplicative
numbering of tables and reference to
those tables. Neither the errors nor the
corrections in this document affect the
substance of the rulemaking or any
initial conclusions reached in support of
the NOPD.

DATES: This document is published on
September 24, 2019.

FOR FURTHER INFORMATION CONTACT:

Ms. Lucy deButts, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Celia Sher, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287-6122. Email:
Celia.Sher@hgq.doe.gov.

SUPPLEMENTARY INFORMATION: In support
of the September 2019 NOPD and the
proposed determination that energy
conservation standards for GSILs do not

need to be amended, DOE conducted a
shipments analysis, a life-cycle cost
(“LCGC”) analysis, a national impact
analysis (“NIA”), and a manufacturer
impact analysis (“MIA”’). DOE
displayed certain results of the LCC
analysis in Table V.4, certain results of
the NIA in Table V.7, and certain results
of the MIA in Tables V.9 and V.10.
There are typographical errors in these
tables and the discussion of these tables.
All these corrections result in minor
differences to the magnitude of the
values changed and do not impact the
proposed determination presented in
the document. For the shipments
analysis correction, the value changes
by 2.2 percent; for the LCC analysis
correction, the value changes by 0.13
percent; for the NIA corrections, the
values change between 0.04 and 0.05
percent; and for the MIA corrections,
the values change between 5 and 6
percent. The NOPD also assigned
duplicative table numbers to two sets of
tables, which may result in confusion
when referencing the tables. This
document identifies and corrects these
typographical errors.

Correction

In the Federal Register published on
September 5, 2019 (84 FR 46830), in FR
Doc. 2019-18941, the following
corrections are made:

1. On page 46848, in the 1st column,
correct the 4th sentence in the 1st
paragraph to read:

“In the scenario with substitution,
fitting the NEMA data to the widely
used Bass model for the market
adoption of new technology 3° suggests
that, even in the absence of Federal
regulation, LED lamps will have
captured a significant majority of the
GSL market by 2023 (79.5 percent of the
residential market and 94.2 percent of
the commercial market).”;

2. On page 46849, replace the table
heading “Table IV.12—Summary of
Inputs and Methods for the National
Impact Analysis” with “Table IV.13—
Summary of Inputs and Methods for the
National Impact Analysis”;

3. On page 46849, in the 3rd column,
correct the 1st sentence in the 2nd
paragraph to read:

“Table IV.13 summarizes the inputs
and methods DOE used for the NIA
analysis for the NOPD.”;

4. On page 46853, in Table V.4—
Average Annualized LCC Savings
Results by Trial Standard Level-LCC
with Substitution-Continued, replace
the value ““0.43” in the column headed
“Percent of consumers that experience
net cost” with “0.3”;

5. On page 46853, replace the table
heading “Table V.4—Cumulative


http://www.ams.usda.gov/rules-regulations/moa/small-businesses
http://www.ams.usda.gov/rules-regulations/moa/small-businesses
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:Celia.Sher@hq.doe.gov

49966

Federal Register/Vol.

84, No. 185/ Tuesday, September 24,

2019/Proposed Rules

National Energy Savings for GSILs and
GSIL alternatives; 30 Years of
Shipments (2023-2052)” with “Table
V.5—Cumulative National Energy
Savings for GSILs and GSIL alternatives;
30 Years of Shipments (2023-2052)";

6. On page 46853, in the 3rd column,
correct the 3rd sentence in the 1st
paragraph to read:

“Table V.5 presents DOE’s projections
of the NES for each TSL considered for
GSILs, as well as considered GSIL
alternatives.”’;

7. On page 46853, in the 3rd column,
correct the 5th sentence in the 1st
paragraph to read:

“In addition to GSIL energy savings,
Table V.5 illustrates the increased
energy consumption of consumers who
transition to out-of-scope lamps,
including CFL, LED, and incandescent
alternatives, because more consumers
purchase these lamps at TSL 1 relative
to the no-standards case.”;

8. On page 46854, in the 3rd column,
correct the 1st sentence in the 1st
paragraph to read:

“The NES sensitivity analysis results
based on a 9-year analytical period are
presented in Table V.6.”;

9. On page 46854, in Table V.7—
Cumulative Net Present Value of
Quantifiable Consumer Benefits for
GSILs and GSIL Alternatives; 30 Years
of Shipments (2023-2052), replace the
values “5.436” and ““4.173” in the
column headed “TSL 1” with “5.434”
and ““4.171” respectively;

10. On page 46855, in the 3rd column,
correct the 1st sentence in the 3rd
paragraph to read:

“Table V.9 and Table V.10 present the
results of the industry cash flow
analysis for GSIL manufacturers under
the preservation of gross margin and the
technology specific markup scenarios.”;

11. On page 46855, in Table V.9—
Manufacturer Impact Analysis for
GSILs—Preservation of Gross Margin
Markup Scenario, replace the values
“(5.0)” and ““(1.6)” in the column
headed “TSL 1” with “(5.3)” and
“(1.7)” respectively;

12. On page 46856, in Table V.10—
Manufacturer Impact Analysis for
GSILs—Technology Specific Markup
Scenario, replace the value “(3.7)” in
the column headed “TSL 1" with
“(3.9);

13. On page 46856 in the 1st column,
correct the 1st sentence of the 1st
paragraph to read:

“At TSL 1, DOE estimates that
impacts on INPV will range from —$5.3
million to —$3.9 million, or a change in
INPV of —1.7 to —1.2 percent.”;

14. On page 46858, in the 1st column,
correct the 1st sentence in the 5th
paragraph to read:

“Under the consumer choice analysis,
the NPV of consumer benefits at TSL 1
would be $2.241 billion using a
discount rate of 7 percent, and $4.171
billion using a discount rate of 3
percent.”’; and

15. On page 46858 in the 2nd column,
correct the 4th sentence of the 1st
paragraph to read:

“At TSL 1, DOE estimates that INPV
will decrease between $5.3 million to
$3.9 million, or a decrease in INPV of
1.7 to 1.2 percent.”

Procedural Issues and Regulatory
Review

DOE has concluded that the initial
determinations made pursuant to the
various procedural requirements
applicable to the September 2019 NOPD
remain unchanged for this NOPD
technical correction. These initial
determinations are set forth in the
September 2019 NOPD. 84 FR 46830,
46858—-46860.

Signed in Washington, DC, on September
10, 2019.

Alexander N. Fitzsimmons,

Acting Deputy Assistant Secretary For Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 201920399 Filed 9-23-19; 8:45 am]
BILLING CODE 6450-01-P

LIBRARY OF CONGRESS
U.S. Copyright Office

37 CFR Part 210
[Docket No. 2019-5]

Music Modernization Act Implementing
Regulations for the Blanket License for
Digital Uses and Mechanical Licensing
Collective

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Notification of inquiry.

SUMMARY: The U.S. Copyright Office is
issuing a notification of inquiry
regarding the Musical Works
Modernization Act, title I of the Orrin G.
Hatch—-Bob Goodlatte Music
Modernization Act. Title I establishes a
blanket compulsory license, which
digital music providers may obtain to
make and deliver digital phonorecords
of musical works. The blanket license,
which will be administered by a
mechanical licensing collective, will
become available on January 1, 2021.
The MMA specifically directs the
Copyright Office to adopt a number of
regulations to govern the new blanket
licensing regime, including regulations

regarding notices of license, notices of
nonblanket activity, usage reports and
adjustments, information to be included
in the mechanical licensing collective’s
database, database usability,
interoperability, and usage restrictions,
and the handling of confidential
information. The statute also vests the
Office with general authority to adopt
such regulations as may be necessary or
appropriate to effectuate this new
blanket licensing structure. To
promulgate these regulations, the Office
seeks public comment regarding the
subjects of inquiry discussed in this
notification.

DATES: Initial written comments must be
received no later than 11:59 p.m.
Eastern Time on November 8, 2019.
Written reply comments must be
received no later than 11:59 p.m.
Eastern Time on December 9, 2019.

ADDRESSES: For reasons of government
efficiency, the Copyright Office is using
the regulations.gov system for the
submission and posting of public
comments in this proceeding. All
comments are therefore to be submitted
electronically through regulations.gov.
Specific instructions for submitting
comments are available on the
Copyright Office’s website at https://
www.copyright.gov/rulemaking/mma-
implementation/. If electronic
submission of comments is not feasible
due to lack of access to a computer and/
or the internet, please contact the Office
using the contact information below for
special instructions.

FOR FURTHER INFORMATION CONTACT:
Regan A. Smith, General Counsel and
Associate Register of Copyrights, by
email at regans@copyright.gov, Anna
Chauvet, Associate General Counsel, by
email at achau@copyright.gov, or Jason
E. Sloan, Assistant General Counsel, by
email at jslo@copyright.gov. Each can be
contacted by telephone by calling (202)
707-8350.

SUPPLEMENTARY INFORMATION:
I. Background

A. The Music Modernization Act and
the Copyright Office’s Regulatory
Authority

On October 11, 2018, the president
signed into law the Orrin G. Hatch—Bob
Goodlatte Music Modernization Act
(“MMA”).1 Title I of the MMA, the
Musical Works Modernization Act,
substantially modifies the compulsory
“mechanical” license for making and
distributing phonorecords of
nondramatic musical works under 17

1Public Law 115-264, 132 Stat. 3676 (2018).
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U.S.C. 115.2 Prior to the MMA, licensees
obtained a section 115 compulsory
license on a per-work, song-by-song
basis, by serving a notice of intention to
obtain a compulsory license (“NOI”) on
the relevant copyright owner (or filing it
with the Copyright Office if the Office’s
public records did not identify the
copyright owner) and then paying
applicable royalties accompanied by
accounting statements.3

The MMA amends this regime most
significantly by establishing a new
blanket compulsory license that digital
music providers may obtain to make
digital phonorecord deliveries (“DPDs”)
of musical works, including in the form
of permanent downloads, limited
downloads, or interactive streams
(referred to in the statute as ‘““‘covered
activity,” where such activity qualifies
for a compulsory license).4 Instead of
licensing one song at a time by serving
NOIs on individual copyright owners,
the blanket license will cover all
musical works available for compulsory
licensing and will be centrally
administered by a mechanical licensing
collective (“MLC”), which has recently
been designated by the Register of
Copyrights.5 The blanket licensing
structure is designed to reduce the
transaction costs associated with song-
by-song licensing by commercial
services striving to offer “as much
music as possible,” while “ensuring fair
and timely payment to all creators” of
the musical works used on these digital
services.® Under the MMA, the statutory
licensing of phonorecords that are not
DPDs (e.g., CDs, vinyl, tapes, and other
types of physical phonorecords)
continues to operate on a per-work,
song-by-song basis, the same as before.”

2 See S. Rep. No. 115-339, at 1-2 (2018); Report
and Section-by-Section Analysis of H.R. 1551 by the
Chairmen and Ranking Members of Senate and
House Judiciary Committees, at 1 (2018), https://
www.copyright.gov/legislation/mma_conference_
report.pdf (“Conf. Rep.”); see also H.R. Rep. No.
115-651, at 2 (2018) (detailing the House Judiciary
Committee’s efforts to review music copyright
laws).

3See 17 U.S.C. 115(b)(1), (c)(5) (2017); U.S.
Copyright Office, Copyright and the Music
Marketplace 28-31 (2015), https://
www.copyright.gov/policy/musiclicensingstudy/
copyright-and-the-music-marketplace.pdf
(describing operation of prior section 115 license).

417 U.S.C. 115(d)(1), (e)(7); see H.R. Rep. No.
115-651, at 4—6 (describing operation of the blanket
license and the mechanical licensing collective); S.
Rep. No. 115-339, at 3—-6 (same).

517 U.S.C. 115(d)(1), (3); 84 FR 32274 (July 8,
2019).

68S. Rep. No. 115-339, at 4, 8.

717 U.S.C. 115(b)(1); see H.R. Rep. No. 115-651,
at 3 (noting “[t]his is the historical method by
which record labels have obtained compulsory
licenses”); S. Rep. No. 115-339, at 3 (same); see also
U.S. Copyright Office, Orrin G. Hatch-Bob
Goodlatte Music Modernization Act, https://
www.copyright.gov/music-modernization/.

The new blanket license will become
available upon the statutory license
availability date (i.e., January 1, 2021).8
Before then, the MMA ‘“‘creates a
transition period in order to move from
the current work-by-work license to the
new blanket license.” ® On and after the
license availability date, a compulsory
license to make and distribute DPDs
will generally only be available through
the new blanket license, apart from a
limited exception for record companies
to continue using the song-by-song
licensing process to make and distribute
permanent downloads embodying a
specific individual musical work (called
an “individual download license’’).10

As previously detailed by the Office,1?
the MLC, through its board of directors
and task-specific committees,’2 is
responsible for a variety of duties under
the blanket license, including receiving
usage reports from digital music
providers, collecting and distributing
royalties associated with those uses,
identifying musical works embodied in
particular sound recordings,
administering a process by which
copyright owners can claim ownership
of musical works (and shares of such
works), and establishing a musical
works database relevant to these
activities.13 By statute, digital music
providers will bear the reasonable costs
of establishing and operating the MLC
through an administrative assessment,

817 U.S.C. 115(d)(2)(B), (e)(15).

9H.R. Rep. No. 115-651, at 10; S. Rep. No. 115—
339, at 10; see 17 U.S.C. 115(b)(2)(A), (d)(9), (d)(10).
The Copyright Office has separately issued
regulatory updates related to digital music
providers’ obligations during this transition period
before the blanket license is available. See 84 FR
10685 (Mar. 22, 2019); 83 FR 63061 (Dec. 7, 2018).

1017 U.S.C. 115(b)(2)(B), (b)(3), (e)(12); see H.R.
Rep. No. 115-651, at 4; S. Rep. No. 115-339, at 3—
4. As the legislative history notes, the MMA
“maintains the ‘pass-through’ license for record
labels to obtain and pass through mechanical
license rights for individual permanent
downloads,” but eliminates the pass-through
license for digital music providers ““to engage in
activities related to interactive streams or limited
downloads.” H.R. Rep. No. 115-651, at 4; S. Rep.
No. 115-339, at 4.

11 See generally 84 FR 32274; 83 FR 65747 (Dec.
21, 2018).

12 By statute, the MLC board must establish three
committees. First, an operations advisory
committee will make recommendations concerning
the operations of the MLC, “including the efficient
investment in and deployment of information
technology and data resources.” 17 U.S.C.
115(d)(3)(D)(iv). Second, an unclaimed royalties
oversight committee will establish policies and
procedures necessary to undertake a fair
distribution of unclaimed royalties. Id. at
115(d)(3)(D)(v), (d)(3)(J)(i1). Third, a dispute
resolution committee will establish policies and
procedures for copyright owners to address
disputes relating to ownership interests in musical
works, including a mechanism to hold disputed
funds pending the resolution of the dispute. Id. at
115(d)(3)(D)(vi), (d)(3)(H)(ii), (d)(3)(K).

13 Id. at 115(d)(3)(C).

to be determined, if necessary, by the
Copyright Royalty Judges (“CRJs”).14
The MMA also permits the Register to
designate a digital licensee coordinator
(“DLC”) to represent licensees in the
assessment proceeding, to serve as a
non-voting member of the MLC, and to
carry out other functions.15

Effective July 8, 2019, following a
comprehensive public process, the
Register, with the approval of the
Librarian of Congress, selected and
designated entities and their individual
board members as the MLC and DLC,
respectively.1® The Office also adopted
technical amendments to its relevant
pre-MMA regulations, including those
pertaining to NOIs and statements of
account, to harmonize them with the
MMA'’s requirements.'? Those
amendments were generally directed at
the present transition period before the
blanket license becomes available. They
did not speak to compulsory licensing
of DPDs under the new blanket license,
which is addressed through this
notification of inquiry.

The MMA enumerates several
regulations that the Copyright Office is
specifically directed to promulgate to
govern the new blanket licensing
regime, including with respect to
notices of license, notices of nonblanket
activity, reports of usage, database
information, database usability,
interoperability, and usage restrictions,
and the handling of confidential
information. Additionally, Congress
invested the Copyright Office with
“broad regulatory authority” 18 to
“conduct such proceedings and adopt
such regulations as may be necessary or
appropriate to effectuate the provisions
of [the MMA pertaining to the blanket
license].”” 19 The legislative history
contemplates that the Office will
“thoroughly review[ ] policies and
procedures established by the MLC and
its three committees, and promulgate
regulations that “balance[ ] the need to
protect the public’s interest with the
need to let the new collective operate
without over-regulation.” 20 It further

14]d. at 115(d)(7)(D).

15 Id. at 115(d)(5)(B); see also id. at
115(d)(3)(D)HAV), (d)(5)(C).

1684 FR at 32295.

1784 FR 10685; 83 FR 63061.

18H.R. Rep. No. 115-651, at 5-6; S. Rep. No. 115—
339, at 5; Conf. Rep. at 4.

1917 U.S.C. 115(d)(12)(A).

20H.R. Rep. No. 115-651, at 5-6, 14; S. Rep. No.
115-339, at 5, 15; Conf. Rep. at 4, 12. The
Conference Report further contemplates that the
Office’s review will be important because the MLC
must operate in a manner that can gain the trust of
the entire music community, but can only be held
liable under a standard of gross negligence when
carrying out certain of the policies and procedures
adopted by its board. Conf. Rep. at 4.
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states that “[t]he Copyright Office has
the knowledge and expertise regarding
music licensing through its past
rulemakings and recent assistance to the
Committee[s] during the drafting of this
legislation.”” 21 Together, the statute and
legislative history make clear that
Congress intended for the Office to
oversee and regulate the MLC as
necessary and appropriate,22 as well as
periodically review that designation.23
Indeed, Congress acknowledged that
“[a]lthough the legislation provides
specific criteria for the collective to
operate, it is to be expected that
situations will arise that were not
contemplated by the legislation,” and
that “[tlhe Office is expected to use its
best judgement in determining the
appropriate steps in those situations.” 24

The Office has recently addressed
adjacent matters in two proceedings,
concerning updating of the relevant
section 115 regulations to account for
the current interim period and the
Register’s designation of the MLC and
DLC.25 The designation of the MLC
received multiple public comments,
some with respect to issues such as the
MLC’s prospective governance practices
and performance of its duty to
eventually distribute unclaimed accrued
royalties following a proscribed holding
period, that the Office noted at the time
were also able to be addressed in
additional ways by the statute,
including this delegation of regulatory
authority.26 Taking seriously Congress’s
instructions to exercise its regulatory
authority “to ensure the fair treatment of
interested parties” by the MLG,27 in
designating the MLC and DLC, the
Office stated that it “intends to conduct
its oversight role in a fair and impartial
manner; songwriters are encouraged to
participate in these future
rulemakings.” 28

B. Overview of the Rulemaking Process

To establish necessary and
appropriate regulations to govern the
new blanket licensing system, the Office
now seeks public comment on the
subjects discussed below. The Copyright
Office is issuing this notification of
inquiry as the first step in promulgating

21H.R. Rep. No. 115-651, at 14; S. Rep. No. 115—
339, at 15; Conf. Rep. at 12.

22 The Office notes that in the MLC designation
proceeding many commenters supported the Office
performing a meaningful oversight role to the extent
permissible under the statute. 84 FR at 32280 n.120.

2317 U.S.C. 115(d)(3)(B)(ii).

24H.R. Rep. No. 115-651, at 14; S. Rep. No. 115—
339, at 15; Conf. Rep. at 12.

25 See 84 FR 32274; 84 FR 10685; 83 FR 63061.

2684 FR at 32283.

27H.R. Rep. No. 115-651, at 6; S. Rep. No. 115—
339, at 5; Conf. Rep. at 4.

2884 FR at 32283.

the regulations required by the MMA to
govern the blanket license regime. After
reviewing the comments received in
response, the Office plans to publish
multiple notices of proposed
rulemaking, each focusing on one or
more of the regulatory categories
discussed below. The Office has
concluded that this phasing is the best
way for it to efficiently and thoughtfully
conduct the relevant regulatory
proceedings in light of the upcoming
license availability date and the Office’s
available resources. To aid the Office’s
review, it is requested that where a
submission responds to more than one
of the below categories, it be divided
into discrete sections that have clear
headings to indicate the category being
discussed in each section. Comments
addressing a single category should also
have a clear heading to indicate which
category it discusses.

In responding to this notification,
commenters are encouraged to indicate
whether any of the below categories
should be prioritized over others with
respect to the order in which the Office
addresses them. For example, it may be
beneficial to establish rules governing
the musical works database and reports
of usage early on to aid the MLC in
building its database infrastructure and
developing related IT systems. As
another example, establishing
confidentiality rules sooner rather than
later may help the MLC and DLC share
information as effectively and efficiently
as possible as they both get ready for the
license availability date.

On the other hand, for example, while
any relevant regulatory activity
regarding the MLC’s obligation to
distribute unclaimed accrued royalties
(e.g., engaging in good-faith efforts to
publicize notice relating to pending
distributions at least ninety days in
advance 29) would relate to important,
core responsibilities of the MLC, it
appears logical to prioritize other
regulatory provisions directed at more
imminent MLC functions. Unlike most
of the other subjects discussed below,
which must be addressed before the
January 1, 2021 license availability date,
no unclaimed accrued royalties may be
distributed until January 1, 2023, at the
earliest.30 Further, the Office is
separately required by the MMA to
undertake a study, to be concluded by
July 2021, that recommends best
practices for the MLC to identify and
locate copyright owners with unclaimed
royalties, encourage copyright owners to

29 See 17 U.S.C. 115(d)(3)(J)(ii1)(IN(dd).

30Id. at 115(d)(3)(H)(), (J)(1)(1); see 84 FR at 32291
(noting the Office’s and the designated MLC’s
agreement on this issue).

claim their royalties, and reduce the
incidence of unclaimed royalties.31 The
Office plans to commence that study
this winter and looks forward to having
broad industry participation, including
by interested songwriters, regarding this
important issue.

The Office welcomes parties to file
joint comments on issues of common
agreement and consensus.32 The Office
will also consider how to utilize
informal meetings to gather additional
information on discrete issues prior to
publishing notices of proposed
rulemaking by establishing guidelines
for ex parte communications. Relevant
guidelines will be issued at a later date
on https://www.copyright.gov/
rulemaking/mma-implementation/, and
will be similar to those imposed in other
proceedings.33 Any such
communications will be on the record to
ensure the greatest possible
transparency, but would only
supplement, not substitute for, the
written record.

While all public comments are
welcome, as applicable, the Office
encourages parties to provide specific
proposed regulatory language for the
Office to consider and for others to
comment upon. Similarly, commenters
replying to proposed language may want
to offer alternate language for
consideration.

Commenters are reminded that while
the Office’s regulatory authority is
relatively broad,34 it is obviously
constrained by the law Congress
enacted; the Office can fill statutory
gaps, but will not entertain proposals
that conflict with the statute.35

31Public Law 115264, sec. 102(f), 132 Stat. 3676,
3722-23.

32 See, e.g., Joint Comments of Nat’l Music
Publishers’ Ass'n & Dig. Media Ass’n Submitted in
Response to Copyright Royalty Board’s November 5,
2018, Notification of Inquiry (Dec. 10, 2018)
(regarding regulations relating to enactment of the
MMA); Joint Comments of Dig. Media Ass’n, Nat’l
Music Publishers’ Ass’n, Recording Indus. Ass’n of
Am., Harry Fox Agency, Inc., & Music Reports, Inc.
Submitted in Response to U.S. Copyright Office’s
July 27, 2012, Notice of Proposed Rulemaking (Oct.
25, 2012) (regarding section 115 statement of
account regulations).

33 See, e.g., 83 FR at 65753-54 (identifying
guidelines for ex parte communications in MLC and
DLC designation proceeding); 82 FR 49550, 49563
(Oct. 26, 2017) (identifying guidelines for ex parte
communications in section 1201 rulemaking); 82 FR
58153, 58154 (Dec. 11, 2017) (identifying guidelines
for ex parte communications in rulemaking
regarding cable, satellite, and DART license
reporting practices).

34 See Conf. Rep. at 4, 12 (stating that the Office
has “broad regulatory authority” to promulgate
regulations that “balance[ | the need to protect the
public’s interest with the need to let the new
collective operate without over-regulation”).

35 See, e.g., Nat’l Cable & Telecomms. Ass'n v.
Brand X internet Servs., 545 U.S. 967, 980 (2005)
(“[Almbiguities in statutes within an agency’s
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II. Subjects of Inquiry

A. Notices of License and Nonblanket
Activity

The MMA requires entities engaging
in covered activities to file notice with
the MLC regarding such activities; the
notice will vary depending upon
whether or not the entity is seeking a
blanket license with respect to this
activity. The Copyright Office must
proscribe regulations regarding the form
and content for both notices of license
and notices of nonblanket activity.

1. Notices of License

To obtain a blanket license, a digital
music provider must submit a notice of
license (“NOL”’) to the MLC ‘“‘that
specifies the particular covered
activities in which the digital music
provider seeks to engage.” 36 The MLC
is to “receive, review, and confirm or
reject notices of license from digital
music providers,” and is required to
“maintain a current, publicly accessible
list of blanket licenses that includes
contact information for the licensees
and the effective dates of such
licenses.” 37 The statute requires that
NOLs “comply in form and substance
with requirements that the Register of
Copyrights shall establish by
regulation.” 38 The Office seeks public
input on any issues that should be
considered relating to the form and
substance of NOLs, including but not
limited to the necessary level of detail
(e.g., whether NOLs should generally be
similar in scope to the Office’s current
notice of use form under sections 112
and 114,39 and more specifically,
whether a digital music provider should
be required or encouraged to describe its
interactive streaming service in
additional detail, such as by providing
the specific types of offerings
comprising that service).

2. Notices of Nonblanket Activity

Under the MMA, certain entities
engaging in covered activities pursuant
to voluntary licenses or individual
download licenses that meet certain
criteria must comply with various

jurisdiction to administer are delegations of
authority to the agency to fill the statutory gap in
reasonable fashion.”) (citing Chevron, U.S.A., Inc. v.
Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984));
see also Conf. Rep. at 12 (acknowledging that “it is
to be expected that situations will arise that were
not contemplated by the legislation,” and that
“[tIhe Office is expected to use its best judgement
in determining the appropriate steps in those
situations”).

3617 U.S.C. 115(d)(2)(A), (e)(22).

37Id. at 115(d)(3)(F)(i); see also id. at (d)(2)(A)(ii)—
(iv) (discussing rejection and cure of NOLs).

38]d. at 115(d)(2)(A)(D).

39 The notice of use form is available at https://
www.copyright.gov/forms/form112-114nou.pdf.

obligations related to the blanket
compulsory license even though they do
not operate under a blanket license.4®
These significant nonblanket licensees
(“SNBLs”’) must submit to the MLC
notices of nonblanket activity
(“NNBAs”), reports of usage, and any
required payments of the administrative
assessment.%! According to the
legislative history, SNBLs are required
to make these filings and contribute to
the administrative assessment ‘“because
they are presumed to benefit from” the
new musical works database that the
MLC is tasked with maintaining and “as
a way to avoid parties attempting to
avoid funding of the mechanical
licensing collective by engaging in
direct deals outside the blanket
license.” 42

Specifically, the statute requires
SNBLs to submit NNBAs to the MLC no
later than forty-five days after the
license availability date, or forty-five
days after the end of the first full month
in which an entity initially qualifies as
a SNBL, whichever occurs later.43
NNBAs are provided ““for purposes of
notifying the mechanical licensing
collective that the licensee has been
engaging in covered activities.” 44 The
MLC will “receive notices of nonblanket
activity from significant nonblanket
licensees,” and is required to “maintain
a current, publicly accessible list of
notices of nonblanket activity that
includes contact information for
significant nonblanket licensees and the
dates of receipt of such notices.” 45 The
statute also requires that NNBAs
“comply in form and substance with
requirements that the Register of
Copyrights shall establish by
regulation.” 46 The Office seeks public
input on any issues that should be
considered relating to the form and
substance of NNBAs, including, for
example, whether an NNBA should be
required to be updated or renewed, and
the level of description of activity it
should contain.

B. Data Collection and Delivery Efforts

While the MLC is ultimately tasked
with the core project of matching
musical works to sound recordings
embodying those works, and identifying
and locating the copyright owners of
those works (and shares thereof), the
MMA also outlines roles for certain

4017 U.S.C. 115(d)(1)(C)(ii), (d)(6), (e)(31).

41]d. at 115(d)(6)(A).

42H.R. Rep. No. 115-651, at 12; S. Rep. No. 115—
339, at 12; Conf. Rep. at 10.

4317 U.S.C. 115(d)(6)(A)({).

44 [d. at 115(e)(23); see also id. at 115(d)(6)(A)({)
(requiring a copy to be made available to the DLC).

45 Id. at 115(d)(3)(F)(ii).

46 Id. at 115(d)(6)(A)({).

digital music providers and copyright
owners to facilitate this task by
collecting and providing related data to
the MLC.

1. Collection Efforts by Digital Music
Providers

Digital music providers using the
blanket license must “‘engage in good-
faith, commercially reasonable efforts to
obtain from sound recording copyright
owners and other licensors of sound
recordings made available through the
service of such digital music provider
information concerning”: (1) Sound
recording copyright owners, producers,
International Standard Recording Codes
(“ISRCs”’), and other information
commonly used in the industry to
identify sound recordings and match
them to the musical works the sound
recordings embody; and (2) the
authorship and ownership of musical
works, including songwriters, publisher
names, ownership shares, and
International Standard Musical Work
Codes (“ISWCs”).47

This obligation is directly connected
to the reports of usage discussed below,
for which much of the statutorily
enumerated information is only
required “to the extent acquired by the
digital music provider in connection
with its use of sound recordings of
musical works to engage in covered
activities, including pursuant to [this
obligation].” 48 Thus, it is important that
digital music providers genuinely
engage in appropriate efforts to obtain
this information both from record labels
and other licensors of sound recordings
(e.g., other distributors of sound
recordings such as TuneCore, CD Baby,
or DistroKid). The Office seeks public
input as to whether it is necessary and
appropriate for the Office to promulgate
any regulations concerning this
provision, including but not limited to
what constitutes “good-faith,
commercially reasonable efforts.”

2. Collection Efforts by Copyright
Owners

Relatedly, the MMA also obligates
musical work copyright owners with
works that are listed in the MLC’s
database to ““‘engage in commercially
reasonable efforts” to provide to the
MLC for the database, if not already
listed, “information regarding the names
of the sound recordings in which that
copyright owner’s musical works (or
shares thereof) are embodied, to the
extent practicable.” 49 The Office seeks

47 Id. at 115(d)(4)(B).
48 Id, at 115(d)(4)(A)(ii).
49 Id, at 115(d)(3)(E)(iv).
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public input as to whether it is
necessary and appropriate for the Office
to promulgate any regulations
concerning this provision, including but
not limited to what types of efforts
would be “commercially reasonable
efforts.”

C. Usage and Reporting Requirements

As noted, following the filing of a
notice of license, a digital music
provider making use of the blanket
license must engage in efforts to collect
information to assist in matching
copyright owners to musical works
made available through its service, and
report usage of such works to the MLC.
The digital music provider must also
pay appropriate royalties to the MLC
under the blanket license. Because the
usage reports will convey a large
quantity of data central to the MLC’s
core administrative duties of matching
musical works to sound recordings, and
copyright owners to musical works, as
well as collecting and distributing
accrued royalties for uses of these works
under the blanket license, these usage
reports may play a key role in the
MMA'’s overall legal framework to
provide for the matching of songs
played on digital music services to
copyright owners, locating the owners,
and ensuring they are paid their earned
royalties.

1. Reports of Usage and Payment—
Digital Music Providers

Among other things, the blanket
compulsory license is conditioned upon
the digital music provider reporting and
paying royalties to the MLC on a
monthly basis, due forty-five calendar
days after the end of the monthly
reporting period.5° The MMA requires
that reporting and payment be done in
accordance with both sections
115(c)(2)(I) and 115(d)(4)(A)(ii), which
are discussed below.51

First, section 115(c)(2)(I) is the
generally applicable reporting and
payment provision for the compulsory
license, augmented by section
115(d)(4)(A) with respect to the blanket
compulsory license specifically. The
former section predates the MMA and
applies to both blanket and non-blanket
compulsory licenses, except that
statements are due within twenty days
for non-blanket compulsory licenses
rather than forty-five days.52 “Each
monthly payment shall be made under
oath and shall comply with
requirements that the Register of
Copyrights shall prescribe by

50 Id. at 115(d)(4)(A)(i).
511d. at 115(d)(4)(A)(i).
52 See id. at 115(c)(2)(I), (d)(4)(A)().

regulation.” 53 In addition, the Office
must also “prescribe regulations under
which detailed cumulative annual
statements of account, certified by a
certified public accountant, shall be
filed for every compulsory license.” 54
Section 115(c)(2)(I) further provides that
“[tlhe regulations covering both the
monthly and the annual statements of
account shall prescribe the form,
content, and manner of certification
with respect to the number of records
made and the number of records
distributed.” 55

The Office’s current statement of
account regulations promulgated under
section 115(c)(2)(I) are located in 37
CFR part 210, subpart B. After passage
of the MMA, the Office made technical
amendments to those regulations to
conform them to the MMA with respect
to non-blanket compulsory licenses.56
The amendments made clear that those
regulations will not apply to the blanket
license.5” While the Office plans to now
establish separate regulations governing
the blanket license, there may be
existing provisions in the current
regulations in part 210 that would also
be relevant to the blanket license that
commenters may wish to evaluate and
identify for the Office to consider
carrying over.

Second, section 115(d)(4)(A)({1)
addresses submissions made to the MLC
by digital music providers under the
blanket license, calling them “reports of
usage” rather than “statements of
account.” This provision contains
additional requirements not listed in
section 115(c)(2)(I). Reports of usage
““shall provide usage data for musical
works used under the blanket license
and usage data for musical works used
in covered activities under voluntary
licenses and individual download
licenses.” 58 Reports must contain the
following information: (1) Identifying
information for the sound recording
embodying a musical work, including
sound recording name, featured artist,
and, to the extent acquired by the digital
music provider in connection with its
engagement in covered activities, sound
recording copyright owner, producer,
ISRC, and other information commonly
used to identify sound recordings and
match them to musical works; (2) to the
extent acquired by the digital music
provider in the metadata provided by

53 Id. at 115(c)(2)(I).

54 ]d.

551d.

5684 FR 10685; 83 FR 63061.

5737 CFR 210.11 (“[TThis subpart shall not apply
where a digital music provider reports and pays
royalties under a blanket license under 17 U.S.C.
115(d)(4)(A)().”).

5817 U.S.C. 115(d)(4)(A)(ii).

licensors of sound recordings in
connection with its engagement in
covered activities, information
concerning authorship and ownership
of the applicable rights in the musical
work embodied in the sound recording
(including each songwriter, publisher
name, and respective ownership share)
and the ISWC; and (3) the number of
DPDs of the sound recording, including
limited downloads and interactive
streams.59 Legislative history
contemplates that reports ““should be
consistent with then-current industry
practices regarding how such limited
downloads and interactive streams are
tracked and reported.” 60 In addition,
reports of usage must also identify and
provide contact information for all
musical work copyright owners for
works embodied in sound recordings as
to which a voluntary, rather than a
blanket, license is in effect with respect
to the uses being reported.61

In addition to the statutorily-
prescribed categories, reports of usage
must also contain “such other
information as the Register of
Copyrights shall require by
regulation.” 62 These reports of usage
must be “in a machine-readable format
that is compatible with the information
technology systems of the mechanical
licensing collective and meets the
requirements of regulations adopted by
the Register of Copyrights.” 63

The new blanket licensing framework
was adopted against the widespread
practice of voluntary or “direct”
licensing of mechanical rights through
an intermediary agency such as Harry
Fox Agency or by the music publisher
directly.54 In responding to this
notification, the Office welcomes
information regarding how industry
customs regarding voluntary licensing
practices that vary from the prior
compulsory licensing regulations may
be relevant to establishing future rules
for reports of usage, including
suggestions regarding any additional
data, beyond the statutorily required
data discussed above, the Office should
proscribe to be included in usage
reports.55

Finally, the Office shall also adopt
regulations “‘regarding adjustments to
reports of usage by digital music

59]d. at 115(d)(4)(A)(ii)(D).

60H.R. Rep. No. 115-651, at 12; S. Rep. No. 115—
339, at 13; Conf. Rep. at 10.

6117 U.S.C. 115(d)(4)(A){1) D).

62]d. at 115(d)(4)(A)(ii)(III).

63 Id. at 115(d)(4)(A)(iii).

647.S. Copyright Office, Copyright and the Music
Marketplace 30-31.

65 See, e.g., id. (noting common practice for direct
licenses to be reported on a quarterly rather than
monthly basis).
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providers, including mechanisms to
account for overpayment and
underpayment of royalties in prior
periods.” 66

The Office seeks public input on any
issues that should be considered
relating to reports of usage and payment
to be provided to the MLC by digital
music providers under the blanket
license, including specifically
adjustments to these reports. These
issues include specific information
technology requirements for these
reports, as well as any additional
requirements relating to cumulative
annual statements of account.®”

2. Reports of Usage—SNBLs

SNBLs are also required to “‘provide
monthly reports of usage” to the MLC
within forty-five days after the end of
the month being reported, “contain[ing]
the information described in [section
115(d)1(4)(A)(ii)” and “accompanied by
any required payment of the
administrative assessment.” 68 The
Office seeks public input on any issues
that should be considered relating to
reports of usage to be provided to the
MLC by SNBLs, including but not
limited to how such reports may differ
from the reports filed by digital music
providers under the blanket license.

3. Records of Use Maintenance and
Access

Relatedly, the MMA directs the
Copyright Office to adopt regulations
“setting forth requirements under which
records of use shall be maintained and
made available to the mechanical
licensing collective by digital music
providers engaged in covered activities
under a blanket license.” 9 The Office
seeks public input on any issues that
should be considered relating to the
maintenance and access of such records
of use, which presumably could be used
to substantiate and interpret the data
included on usage reports.

D. Transfer and Reporting of Unclaimed
Accrued Royalties to the MLC at the End
of the Transition Period

A related topic concerns the historical
reporting that digital music providers
will provide to the MLC when
transferring and reporting to the MLC
any unclaimed accrued royalties
remaining with digital music providers
at the end of the transition period. As
noted above, the Office previously

6617 U.S.C. 115(d)(4)(A)(iv){I).

67 See S. Rep. No. 115-339, at 24-25 (“The
Register shall specify information technology
requirements of such reports along with the
maintenance of the records of use.”).

6817 U.S.C. 115(d)(6)(A)(ii).

69 Id. at 115(d)(4)(A)(iii), (iv)(D.

engaged in a rulemaking to address the
current transition period before the
blanket license becomes available.”®
The MMA requires that within forty-five
days after the license availability date,
a digital music provider seeking to avail
itself of the MMA’s limitation on
liability must transfer all accrued
royalties for any unmatched musical
works (or shares) to the MLC
“accompanied by a cumulative
statement of account that includes all of
the information that would have been
provided to the copyright owner had the
digital music provider been serving
monthly statements of account on the
copyright owner from initial use of the
work in accordance with [section 115]
and applicable regulations.” 7* The
Office adopted regulations that follow
the statute, specifying that digital music
providers must pay royalties and
provide cumulative statements of
account to the MLC in compliance with
the Office’s preexisting monthly
statement of account regulations in 37
CFR 210.16.72 The Office further
required that these statements include
““a clear identification of the total period
covered by the cumulative statement
and the total royalty payable for the
period.” 73

While the Office enacted the rule
pursuant to a public process, the Office
did not receive any comments.”4
Throughout the transition period,
including during the MLC designation
proceeding, there has been persistent
concern about the “black box” of
unclaimed royalties, including its
amount and treatment by digital music
providers and the MLC. Consequently,
the Office is providing another
opportunity for the public to comment
on whether there should be any
adjustment to the current regulations
governing the cumulative statements of
account required by the statute to
accompany unclaimed royalties that are
to be transferred from digital music
providers to the MLC within forty-five
days of the license availability date. The
Office seeks public input on any issues
that should be considered relating to the
transfer and reporting of unclaimed
royalties by digital music providers to
the MLC.

E. Musical Works Database Information

A core aspect of the MLC’s
responsibilities includes identifying
musical works and copyright owners,
matching them to sound recordings (and

7084 FR 10685; 83 FR 63061.

7117 U.S.C. 115(d)(10)(B)(iv)(III)(aa).
7237 CFR 210.20(b)(3)(i).

731d.

74 See 84 FR 10685; 83 FR 63061.

addressing disputes), and ensuring that
songwriters and other copyright owners
get paid the royalties they are due. To
that end, the MLC will establish and
maintain a free public database of
musical work ownership information
that also identifies the sound recordings
in which the musical works are
embodied.”5 As the legislative history
explains:

For far too long, it has been difficult to
identify the copyright owner of most
copyrighted works, especially in the music
industry where works are routinely
commercialized before all of the rights have
been cleared and documented. This has led
to significant challenges in ensuring fair and
timely payment to all creators even when the
licensee can identify the proper individuals
to pay. With millions of songs now available
to subscribers worldwide, technology also
has a role to play through digital
fingerprinting of a sound recording.
However, there is no reliable, public database
to link sound recordings with their
underlying musical works. Unmatched works
routinely occur as a result of different
spellings of artist names and song titles. Even
differing punctuation in the name of a work
has been enough to create unmatched works.

. . Music metadata has more often been
seen as a competitive advantage for the party
that controls the database, rather than as a
resource for building an industry on. . . .
This situation must end so that all artists are
paid for their creations and that so-called
“black box” revenue is not a drain on the
success of the entire industry.”6

With respect to musical works that
have been matched to copyright
owners,?” by statute, the MLC’s database
must include: (1) The title of the
musical work; (2) the copyright owner
of the work (or share thereof), and the
ownership percentage of that owner; (3)
contact information for such copyright
owner; and (4) to the extent reasonably
available to the MLC, (a) the ISWC for
the work, and (b) identifying
information for sound recordings in
which the musical work is embodied,
including the name of the sound
recording, featured artist, sound
recording copyright owner, producer,
ISRC, and other information commonly
used to assist in associating sound
recordings with musical works.”8

With respect to unmatched musical
works,?? by statute, the database must
include, to the extent reasonably
available to the MLC: (1) The title of the
musical work; (2) the ownership
percentage for which an owner has not
been identified; (3) if a copyright owner

7517 U.S.C. 115(d)(3)(E), (e)(20).

76 S. Rep. No. 115-339, at 8; Conf. Rep. at 6; see
also H.R. Rep. No. 115-651, at 7-8.

77 See 17 U.S.C. 115(e)(17).

78 Id. at 115(d)(3)(E)(ii).

79 See id. at 115(e)(35).
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has been identified but not located, the
identity of such owner and the
ownership percentage of that owner; (4)
identifying information for sound
recordings in which the work is
embodied, including sound recording
name, featured artist, sound recording
copyright owner, producer, ISRC, and
other information commonly used to
assist in associating sound recordings
with musical works; and (5) any
additional information reported to the
MLC that may assist in identifying the
work.80

For both categories (matched and
unmatched works), the MLC’s database
must also include “such other
information” ““as the Register of
Copyrights may prescribe by
regulation.” 81 The legislative history
provides that the Office ““shall use its
judgement to determine what is an
appropriate expansion of the required
fields, but shall not adopt new fields
that have not become reasonably
accessible and used within the industry
unless there is widespread support for
the inclusion of such fields.” 82 The
legislative history also notes specifically
that the Office “may at some point wish
to consider . . . whether standardized
identifiers for individuals would be
appropriate, or even audio
fingerprints.” 83

Issues related to the information in
the musical works database are closely
connected, and equally important, to
questions regarding the data collection
efforts and reporting by digital music
providers that will help populate the
database. Much of the required data will
likely come from, or at least be able to
cohere with, the reports of usage
submitted to the MLC by digital music
providers, and so similar issues may be
addressed in the promulgation of these
related regulations, such as those
concerning what information is
considered standard or reasonably
available. The Office seeks public input
on any issues that should be considered
relating to information to be included in
the MLC’s musical works database,
including what, if any, specific
additional categories of information
might be appropriate to proscribe under
these standards, keeping in mind the
interrelationship between this
information and the above-discussed
data collection efforts and usage
reporting.

80 Id. at 115(d)(3)(E)(iii).

81]d. at 115(d)(3)(E)(ii)(V), (iii)(II).

82H.R. Rep. No. 115-651, at 8; S. Rep. No. 115—
339, at 8; Conf. Rep. at 7.

83H.R. Rep. No. 115-651, at 8; S. Rep. No. 115—
339, at 8; Conf. Rep. at 7.

F. Musical Works Database Usability,
Interoperability, and Usage Restrictions

The MMA also directs the Copyright
Office to “establish requirements by
regulations to ensure the usability,
interoperability, and usage restrictions
of the [MLC’s] musical works
database.” 84 The statute provides that
the database must “‘be made available to
members of the public in a searchable,
online format, free of charge.” 85 The
MLC must make the data available “in
a bulk, machine-readable format,
through a widely available software
application,” to digital music providers
operating under valid NOLs, compliant
SNBLs, authorized vendors of such
digital music providers or SNBLs, and
the Copyright Office, free of charge, and
to “[alny other person or entity for a fee
not to exceed the marginal cost to the
mechanical licensing collective of
providing the database to such person or
entity.” 86 The legislative history adds
that “[i]ndividual lookups of works
shall be free although the collective may
implement reasonable steps to block
efforts to bypass the marginal cost
recovery for bulk access if it appears
that one or more entities are attempting
to download the database in bulk
through repeated queries.” 87 The
legislative history also states that “there
shall be no requirement that a database
user must register or otherwise turn over
personal information in order to obtain
the free access required by the
legislation.” 88

During the MLC designation
proceeding, Mechanical Licensing
Collective, Inc. (“MLCI”), the entity
designated as the MLC, noted the
importance of compatibility with
existing music industry standards,
including communicating information
in accordance with the Common Works
Registration (“CWR”) format and DDEX
standards, and a willingness to explore
other relevant existing or emerging
standards or open protocols.89 MLCI
stated that it “strongly support[s] the
adoption of standards, formats, and
frameworks that allow information to be
easily and accurately shared throughout
the industry,” and that “good systems
functioning and architectural practices
instruct that components should have

8417 U.S.C. 115(d)(3)(E)(vi).

851d. at 115(d)(3)(E)(v).

86 Id. at 115(d)(3)(E)(v).

87H.R. Rep. No. 115-651, at 8; S. Rep. No. 115—
339, at 8-9; Conf. Rep. at 7.

83 H.R. Rep. No. 115-651, at 8; S. Rep. No. 115—
339, at 9; Conf. Rep. at 7.

8984 FR at 32287 (citing Proposal of Mechanical
Licensing Collective, Inc. Submitted in Response to
U.S. Copyright Office’s December 21, 2018, Notice
of Inquiry, at 35, 38, 57-58 (Mar. 21, 2019) (“MLCI
Proposal”).

proper APIs.” 90 MLCI also committed
to establishing an information security
management system that is certified
with ISO/IEC 27001 and meets the EU
General Data Protection Regulation
requirements, and other applicable
laws.91

The Office seeks public input on any
issues that should be considered
relating to the usability, interoperability,
and usage restrictions of the MLC’s
musical works database, including but
not limited to any technical or other
specific language that might be helpful
to consider in promulgating these
regulations, discussion of the pros and
cons of applicable standards, and
whether historical snapshots of the
database should be maintained to track
ownership changes over time.

G. MLC Payments and Statements of
Account

Next, the Office seeks comment
regarding the MLC’s payment and
reporting obligations with respect to
royalties that have been matched to
copyright owners, both for works that
are matched at the time the MLC
receives payment from digital music
providers and works that are matched
later during the statutorily prescribed
holding period for unmatched works.
Historically, under the song-by-song
statutory license, copyright owners or
their authorized agents received royalty
payments accompanied by statements of
account from the licensee.?2 Under the
MMA, digital music providers with
blanket licenses will instead report and
pay royalties to the MLC. The statute
provides that “[u]pon receiving reports
of usage and payments of royalties from
digital music providers for covered
activities, the mechanical licensing
collective shall” “distribute royalties to
copyright owners in accordance with
the usage and other information
contained in such reports, as well as the
ownership and other information
contained in the records of the
collective.” 93 When a copyright owner
who is owed unmatched royalties
becomes identified and located, the
MLC must pay applicable accrued
royalties to the copyright owner,
“accompanied by a cumulative
statement of account reflecting usage of
such work and accrued royalties based
on information provided by digital

90 MLCI Proposal at 46-47.

9184 FR at 32290 (citing MLCI Proposal at 50).

92 See 37 CFR 210.16(g)(1), 210.17(g)(1) (2017); 17
U.S.C. 115(c)(6) (2017) (“If the copyright owner
does not receive the monthly payment and the
monthly and annual statements of account when
due. . . .”) (emphasis added).

9317 U.S.C. 115(d)(3)(G)(i)(1D).
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music providers to the mechanical
licensing collective.” 94

The Office seeks public input as to
potential regulations regarding what
reporting should be required of the MLC
when distributing royalties to matched
copyright owners in the ordinary course
under section 115(d)(3)(G)(1)(II), as well
as input concerning the timing of such
regular distributions. The Office also
welcomes input on any issues that
should be considered relating to the
cumulative statements of account to be
provided under section 115(d)(3)(I)(ii),
relating to payments due to copyright
owners of a previously unmatched work
(or share thereof) who is later identified
and located by the MLC, including what
additional material, if any, may be
required in these statements as
compared to routine periodic
distributions for already matched works.

H. Treatment of Confidential and Other
Sensitive Information

The MMA broadly directs the
Copyright Office to “adopt regulations
to provide for the appropriate
procedures to ensure that confidential,
private, proprietary, or privileged
information contained in the records of
the mechanical licensing collective and
digital licensee coordinator is not
improperly disclosed or used, including
through any disclosure or use by the
board of directors or personnel of either
entity, and specifically including the
unclaimed royalties oversight
committee and the dispute resolution
committee of the mechanical licensing
collective.” 95

The MMA additionally makes several
explicit references to the Office’s
regulations governing the treatment of
confidential and other sensitive
information in various circumstances,
including with respect to: (1) “all
material records of the operations of the
mechanical licensing collective”; 6 (2)
steps the MLC must take to ““safeguard
the confidentiality and security of
usage, financial, and other sensitive data

94 ]d. at 115(d)(3)(I)(ii).

95 Id. at 115(d)(12)(C).

96 Id, at 115(d)(3)(M)(@i) (“The mechanical
licensing collective shall ensure that all material
records of the operations of the mechanical
licensing collective, including those relating to
notices of license, the administration of the claims
process of the mechanical licensing collective,
reports of usage, royalty payments, receipt and
maintenance of accrued royalties, royalty
distribution processes, and legal matters, are
preserved and maintained in a secure and reliable
manner, with appropriate commercially reasonable
safeguards against unauthorized access, copying,
and disclosure, and subject to the confidentiality
requirements prescribed by the Register of
Copyrights under paragraph (12)(C) for a period of
not less than 7 years after the date of creation or
receipt, whichever occurs later.”).

used to compute market shares” when
distributing unclaimed accrued
royalties; 97 (3) steps the MLC and DLC
must take to “safeguard the
confidentiality and security of financial
and other sensitive data shared” by the
MLC to the DLC about SNBLs; 98 (4)
voluntary licenses administered by the
MLC; 29 (5) examination of the MLC’s
“books, records, and data” pursuant to
audits by copyright owners; 100 and (6)
examination of digital music providers’
“books, records, and data” pursuant to
audits by the MLC.101

The Office seeks public input on any
issues that should be considered
relating to the treatment of confidential
and other sensitive information as it
relates to the blanket license regime,
including but not limited to the
interplay between the Office’s
regulations and the use of nondisclosure
agreements, confidential information
relating to SNBLs, disclosure of
information through the MLC’s
unclaimed royalties oversight
committee and dispute resolution
committee, and what information can be
shared by and among board and
committee members or with the general
public.

I. Additional MLC Oversight

As discussed above, the statute and
legislative history make plain that
Congress expects the Copyright Office to
oversee and regulate the MLC as
necessary and appropriate. For example,
the legislative history contemplates that
the Office will exercise its authority to
both “thoroughly review[]” policies and
procedures established by the MLC and
promulgate regulations that ““balancel |
the need to protect the public’s interest
with the need to let the new collective
operate without over-regulation.” 102
Moreover, the statute requires the MLC
to “ensure that [its] policies and
practices . . . are transparent and
accountable.” 103

In the MLC designation proceeding,
some concerns raised by commenters
with respect to oversight related to
conflicts of interest, representation, and
diversity. The Office observed that the
designated MLC has “pledged to operate
under bylaws that will address conflicts

97 Id. at 115(d)(3)(J)()(I1)(bb); see H.R. Rep. No.
115-651, at 27 (“Unclaimed royalties are to be
distributed based upon market share data that is
confidentially provided to the collective by
copyright owners.”); S. Rep. No. 115-339, at 24
(same); Conf. Rep. at 20 (same).

9817 U.S.C. 115(d)(6)(B)(ii).

99 Id. at 115(d)(11)(C)(iii).

100 Id. at 115(d)(3)(L){E)(II).

101 d. at 115(d)(4)(D)E)(ID).

102H.R. Rep. No. 115-651, at 5-6, 14; S. Rep. No.
115-339, at 5, 15; Conf. Rep. at 4, 12.

10317 U.S.C. 115(d)(3)(D)(ix)(I)(aa).

of interest and appropriate disclosures
in accordance with applicable state laws
and professional duties of care.” 104 The
Office stated that it “expects ongoing
regulatory and other implementation
efforts to. . . extenuate the risk of self-
interest,” and that “the Register intends
to exercise her oversight role as it
pertains to matters of governance.” 105
Additionally, the Office stated that it
“intends to work with the MLC to help
it achieve the[] goals” of “engagement
with a broad spectrum of musical work
copyright owners, including from those
communities’” and musical genres that
some commenters in the designation
proceeding asserted are
underrepresented.106

The Office seeks public input on any
issues that should be considered
relating to the oversight of the MLC,
including but not limited to conflicts of
interest, representation of the entire
musical works community, ensuring
that board and committee member
service complies with all relevant legal
requirements, and the appropriate scope
and manner for the Office’s review of
MLC policies and procedures (including
its bylaws) and any subsequent
modifications to such policies and
procedures.

J. Public Notice and Distribution of
Unclaimed Accrued Royalties

As discussed above, the Office is
specifically required by the MMA to
undertake a separate study and to
provide a report by July 2021
recommending best practices for the
MLC to identify and locate copyright
owners with unclaimed royalties,
encourage copyright owners to claim
their royalties, and reduce the incidence
of unclaimed royalties.1°7 The Office
plans to commence that study this
winter and looks forward to having
broad industry participation, including
by interested songwriters, regarding this
important issue. Unlike most of the
other subjects discussed above, which
must be addressed before the January 1,
2021 license availability date, no
unclaimed accrued royalties may be
distributed until January 1, 2023, at the
earliest.108

Accordingly, while the Office will
accept information regarding whether
and how to promulgate regulations
regarding the MLC’s obligation to
distribute unclaimed accrued royalties
(e.g., rules pertaining to the requirement

10484 FR at 32280.
105 [,
106 Id. at 32279.

107 Pub. L. 115-264, sec. 102(f), 132 Stat. 3676,
3722-23.

10584 FR at 32291 (citing 17 U.S.C.
115(d)(3)(H)(1), (NH)MD).



49974

Federal Register/Vol. 84, No. 185/ Tuesday, September 24, 2019/Proposed Rules

that the MLC engage in good-faith
efforts to publicize notice relating to
pending distributions at least ninety
days in advance),’°9 commenters should
be aware that the Office is tentatively
inclined to wait until after the policy
study is underway to finalize rules with
respect to this important duty of the
MLC. The Office anticipates that those
seeking to comment on this issue will
have ample opportunity to do so
through the study and other future
activities.

K. Other Subjects

The Copyright Office invites public
comment on any other issues relevant to
the blanket compulsory license regime
that commenters believe are within and
appropriate for the Office’s regulatory
authority.

Dated: September 16, 2019.
Regan A. Smith,

General Counsel and Associate Register of
Copyrights.
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BILLING CODE 1410-30-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 9, 12, 13, 43, and 52

[FAR Case 2018-021; Docket FAR-2019-
0031; Sequence 1]

RIN 9000-AN79

Federal Acquisition Regulation:
Reserve Officer Training Corps and
Military Recruiting on Campus

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: DoD, GSA, and NASA are
proposing to amend the Federal
Acquisition Regulation (FAR) to
implement the United States Code
section that prohibits the award of
certain Federal contracts to institutions
of higher education that prohibit
Reserve Officer Training Corps units or
military recruiting on campus.

DATES: Interested parties should submit
written comments to the Regulatory
Secretariat at one of the addresses
shown below on or before November 25,

10917 U.S.C. 115(d)(3)(]).

2019 to be considered in the formation
of the final rule.

ADDRESSES: Submit comments in
response to FAR Case 2018-021 by any
of the following methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
entering “FAR Case 2018-021" under
the heading ‘“Enter Keyword or ID” and
selecting “Search”. Select the link
“Submit a Comment” that corresponds
with “FAR Case 2018-021". Follow the
instructions provided at the ‘“Submit a
Comment” screen. Please include your
name, company name (if any), and
“FAR Case 2018-021" on your attached
document.

o Mail: General Services
Administration, Regulatory Secretariat
(MVCB), ATTN: Ms. Lois Mandell, 1800
F Street NW, 2nd Floor, Washington, DC
20405-0001.

Instructions: Please submit comments
only and cite “FAR Case 2018-021" in
all correspondence related to this case.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Cecelia L. Davis, Procurement Analyst,
at 202—219-0202 or at cecelia.davis@
gsa.gov for clarification of content. For
information pertaining to status or
publication schedules, contact the
Regulatory Secretariat at 202—501—-4755.
Please cite FAR Case 2018-021.

SUPPLEMENTARY INFORMATION:

I. Background

DoD, GSA, and NASA are proposing
to amend the FAR to implement 10
U.S.C. 983, which prohibits the award
of certain Federal contracts to
institutions of higher education that
prohibit Reserve Officer Training Corps
(ROTC) units or military recruiting on
campus.

Both DoD and Department of
Homeland Security (DHS) have
previously implemented agency-specific
clauses that prohibit the award of
certain Federal contracts to institutions
of higher education that prohibit ROTC
units or military recruiting on campus.

DoD published an interim rule in the
Defense Federal Acquisition Regulation
Supplement (DFARS) on Institutions of
Higher Education, 65 FR 2056, on
January 13, 2000, to implement section
549 of the National Defense
Authorization Act (NDAA) for Fiscal
Year 2000. Section 549 amends 10
U.S.C. 983 to prohibit DoD from
providing funds by contract or grant to
an institution of higher education

(including any subelement of that
institution) if the Secretary of Defense
determines that the institution (or any
subelement of the institution) has a
policy or practice that prohibits, or in
effect prevents, Senior ROTC units or
military recruiting on campus.

DoD then published a final rule on
Military Recruiting and Reserve Officer
Training Corps Program Access to
Institutions of Higher Education, 73 FR
16525, on March 28, 2008, at 32 CFR
part 216. The rule implemented 10
U.S.C. 983, as amended by the Ronald
W. Reagan NDAA for Fiscal Year 2005
(Pub. L. 108-375, October 28, 2004).
The DoD rule clarified access to
campuses, access to students and access
to directory information on students for
the purposes of military recruiting, and
that access to campuses and students on
campuses shall be provided in a manner
that is at least equal in quality and
scope to that provided to any other
employer. DoD later published a DFARS
final rule in the Federal Register, 77 FR
19128, on March 30, 2012, to separate
provisions and clauses that were
previously combined in order to comply
with DFARS drafting conventions. This
final rule removed the representation
from 252.209-7005, Reserve Officer
Training Corps and Military Recruiting
on Campus, and added a new provision
at 252.209-7003, Reserve Officer
Training Corps and Military Recruiting
on Campus—Representation.

Similar to DoD, DHS published a rule
on December 4, 2003, 68 FR 67868 at
67891 to add a new clause in its
supplement at Homeland Security
Acquisition Regulation (HSAR)
3052.209-71, Reserve Officer Training
Corps and Military Recruiting on
Campus, to implement these
requirements.

This proposed rule would implement
10 U.S.C. 983, which prohibits the
award of certain Federal contracts with
covered funds to institutions of higher
education that prohibit ROTC units or
military recruiting on campus. “Covered
funds” is defined in 10 U.S.C. 983 to be
any funds made available for DoD,
Department of Transportation, DHS, or
National Nuclear Security
Administration of the Department of
Energy, the Central Intelligence Agency,
or for any department or agency in
which regular appropriations are made
in the Departments of Labor, Health and
Human Services, Education, and
Related Agencies Appropriations Act.
None of these covered funds may be
provided by contract or grant to an
institution of higher education
(including any subelement of such
institution) that has a policy or practice
(regardless of when implemented) that
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either prohibits, or in effect prevents,
the Secretary of Defense from
establishing or operating a Senior ROTC
at that institution (or any subelement of
that institution); or that either prohibits,
or in effect prevents, a student at that
institution (or any subelement of that
institution) from enrolling in a ROTC
unit at another institution of higher
education.

The statute has similar sanctions
against these covered funds being
provided to an institution of higher
education (or any subelement of an
institution) that has a policy or practice
(regardless of when implemented) that
either prohibits, or in effect prevents,
the Secretary of a Military Department
or Secretary of Homeland Security from
gaining access to campuses, or access to
students (who are 17 years of age or
older) on campuses, for purposes of
military recruiting, where such policy or
practice denies the military recruiter
access that is at least equal in quality
and scope to the access to campuses and
students provided to any other
employer; or access to information
pertaining to the students’ names,
addresses, telephone listings, dates and
places of birth, levels of education,
academic majors, degrees received, and
the most recent educational institution
enrolled in by the student.

The meaning and effect of the term
“equal in quality and scope’” was
explained in the U.S. Supreme Court
decision in Rumsfeld v. Forum for
Academic and Institutional Rights, Inc.,
126 S. Ct. 1297 (2006). The term means
the same access to campus and students
provided by the school to any other
nonmilitary recruiters or employers
receiving the most favorable access. The
focus is not on the content of a school’s
recruiting policy, but instead on the
result achieved by the policy and
compares the access provided military
recruiters to that provided other
recruiters. Therefore, compliance with
10 U.S.C. 983 would be considered
insufficient if the policy results in a
greater level of access for other
recruiters than for the military.

The statute provides an exception
whereby any Federal funding provided
to an institution of higher education or
to an individual that is available solely
for student financial assistance, related
administrative costs, or costs associated
with attendance may be used for the
purpose for which the funding is
provided.

This proposed rulemaking was
initiated at the request of DoD’s
Regulatory Reform Task Force (RRTF).
The RRTF was established under
Executive Order 13777, titled
“Enforcing the Regulatory Reform

Agenda,” which requires agencies to
evaluate existing regulations on whether
they should be repealed, replaced,
modified, or retained to reduce
regulatory burden on the public. The
RRTF recommended opening this
rulemaking as the statute applies to
multiple agencies identified in this rule
as a “covered agency.” Elevating this
policy in the FAR eliminates the need
for the agency unique supplemental
regulations mentioned above and
ensures unified guidance among the
affected agencies consistent with the
purpose of the FAR system.

II. Discussion and Analysis

This rule proposes to add a new
section FAR 9.110, Reserve Officer
Training Corps and military recruiting
on campus, that provides the policy and
procedures for this prohibition and a
new clause entitled the same. Revisions
are made to FAR 9.405, 9.405-1, and
43.105 to address this prohibition. The
clause explains what is expected of the
institution of higher education and how
an agency is to handle the situation
when the institution of higher education
is identified by the Secretary of Defense
as having policies or practices in place
that prevent the ROTC and military
recruiting on campus. The covered
agency is prohibited from providing
funds through contract award to the
institution of higher education.
Administrative revisions are made to
FAR 12.503 and FAR 13.005 to the order
of the statutes for consistency.

ITI. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf (COTS) Items

DoD, GSA, and NASA do not intend
to apply the requirements of 10 U.S.C.
983 at or below the simplified
acquisition threshold or to contracts for
the acquisitions of commercial items.

A. Applicability to Contracts At or
Below the Simplified Acquisition
Threshold

Section 1905 of Title 41 of the United
States Code governs the applicability of
laws to contracts or subcontracts in
amounts not greater than the simplified
acquisition threshold. It is intended to
limit the applicability of laws to such
contracts or subcontracts. Section 1905
provides that if a provision of law
contains criminal or civil penalties,
specifically refers to section 1905 and
provides that the law shall nevertheless
be applicable to contracts or
subcontracts below the simplified
acquisition threshold, or if the FAR
Council makes a written determination

that it is not in the best interest of the
Federal Government to exempt contracts
or subcontracts at or below the
simplified acquisition threshold, the
law will apply to them. Section 1983 of
Title 10 does not contain criminal or
civil penalties, nor expressly refer to
section 1905 of Title 41, and the FAR
Council does not intend to make the
requisite determination. Therefore, this
proposed rule does not apply at or
below the simplified acquisition
threshold.

B. Applicability to Contracts for the
Acquisition of Commercial Items,
Including COTS Items

Section 1906 of Title 41 governs the
applicability of laws to contracts for the
acquisition of commercial items, and is
intended to limit the applicability of
laws to contracts for the acquisition of
commercial items. Section 1906
provides that if a provision of law
contains criminal or civil penalties,
specifically refers to section 1906 and
provides that it shall nevertheless be
applicable to contracts for the
procurement of commercial items, or if
the FAR Council makes a written
determination that it is not in the best
interest of the Federal Government to
exempt commercial item contracts, the
provision of law will apply to contracts
for the acquisition of commercial items.
Likewise, 41 U.S.C. 1907 governs the
applicability of laws to COTS items, and
provides the same criteria for
determining whether a provision of law
applies to COTS items, except that the
Administrator for Federal Procurement
Policy is charged with making the
decision whether it is in the best
interest of the Government to apply a
provision of law to acquisitions of COTS
items in the FAR. As noted above with
respect to section 1905, section 983 of
Title 10 does not impose civil or
criminal penalties. Nor does it refer to
sections 1906 or 1907 of Title 41. The
FAR Council and the Administrator for
Federal Procurement Policy do not
intend to make the requisite
determinations. Therefore, this
proposed rule does not apply to the
acquisition of commercial items,
including COTS items. This rule
proposes to add 10 U.S.C. 983 to the list
at FAR 12.503 of laws inapplicable to
contracts for the acquisition of
commercial items. The law is not added
to the lists at FAR 12.504 (subcontracts)
and 12.505 (COTS items), because the
clause does not flow down to
subcontracts and is already inapplicable
to the acquisition of COTS items,
because the Federal Government does
not buy COTS items from institutions of
higher education.
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IV. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is a significant
regulatory action and, therefore, was
subject to review under Section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

V. Expected Impact of the Proposed
Rule and Proposed Cost Savings

DoD, GSA, and NASA do not expect
a cost impact on the public or
institutions of higher learning or on the
Government because covered agencies
already have regulations in place to
address their statutory responsibilities.
These agencies will be required to
comply with the same requirement, but
the requirement will now be located in
the FAR.

VI. Executive Order 13771

This rule is not subject to E.O. 13771,
Reducing Regulation and Controlling
Regulatory Costs, because this rule has
a de minimis impact on the public (see
section V of this preamble).

This rule affects institutions of higher
education that receive DoD monies but
are planning to not allow DoD’s ROTC
and military recruiting on campus.
However, the FAR Council is not aware
of any institution that currently has
such a prohibition in place.

VII. Regulatory Flexibility Act

DoD, GSA, and NASA do not expect
this rule to have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., because the rule impacts only
institutions of higher education with
policies or practices in place that
prohibit ROTC units or military
recruiting on campus and currently no
institutions have such practices.
Nevertheless, an Initial Regulatory
Flexibility Analysis (IRFA) has been
performed and summarized as follows:

In Fiscal Year 2017, the Federal
Procurement Data System (FPDS) shows that
there were 345 awards to small organizations,
which are institutions of higher education, by
the following covered agencies: DoD,

Department of Labor, Department of Health
and Human Services, Department of
Education, Department of Transportation,
and DHS. The National Nuclear Security
Administration is not included in this
number because the Department of Energy
does not break out the information. The
Central Intelligence Agency is not included
because it does not report in FPDS. These
small organizations are small entities under
the Regulatory Flexibility Act but are not
small business concerns. There will not be an
impact on an institution of higher education
as long as that institution has no policies or
practices in place that prohibit ROTC units
or military recruiting on campuses. No
institution of higher education has been
determined by the Secretary of Defense to be
ineligible based on this policy (see 9.110).

There are no reporting or recordkeeping
requirements. There is a compliance
requirement; institutions of higher education
that have contracts with covered agencies
(defined in the FAR text) must not prohibit
ROTC units or military recruiting on campus.
This is not a new requirement. No increase
in burden is intended.

The statute has previously been
implemented at the FAR supplement level
for DoD and DHS. This FAR case moves the
implementation up into the FAR level.

There were no significant alternatives
identified that would meet the objectives of
the rule.

The Regulatory Secretariat has
submitted a copy of the IRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. A copy of the
IRFA may be obtained for the
Regulatory Secretariat. DoD, GSA, and
NASA invite comments from small
business concerns and other interested
parties on the expected impact of this
rule on small entities. DoD, GSA, and
NASA will also consider comments
from small entities concerning the
existing regulations in subparts affected
by the rule in accordance with 5 U.S.C.
610. Interested parties must submit such
comments separately and should cite 5
U.S.C 610 (FAR Case 2018-021), in
correspondence.

VIII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

List of Subjects in 48 CFR Parts 9, 12,
13, 43, and 52

Government procurement.

William F. Clark

Director, Office of Government-wide

Acquisition Policy, Office of Acquisition

Policy, Office of Government-wide Policy.
Therefore, DoD, GSA, and NASA

propose amending 48 CFR parts 9, 12,

13, 43, and 52 as set forth below.

m 1. The authority citation for 48 CFR
parts 9,12, 13, 43, and 52 continues to
read as follows:

Authority: 40 U.S.C. 121(c); 10 U.S.C.
chapter 137; and 51 U.S.C. 20113.

PART 9—CONTRACTOR
QUALIFICATIONS

m 2. Add sections 9.110 and 9.110-1
thru 9.110-5 to read as follows:

9.110 Reserve Officer Training Corps and
military recruiting on campus.

9.110-1 Definitions.

As used in this section—

“Covered agency” means—

(1) The Department of Defense;

(2) Any department or agency for
which regular appropriations are made
in a Department of Labor, Health and
Human Services, and Education, and
Related Agencies Appropriations Act;

(3) The Department of Homeland
Security;

(4) The National Nuclear Security
Administration of the Department of
Energy;

(5) The Department of Transportation;
or

(6) The Central Intelligence Agency.

“Institution of higher education”
means an institution that meets the
requirements of 20 U.S.C. 1001 and
includes all subelements of such an
institution.

9.110-2 Authority.

This section implements 10 U.S.C.
983.

9.110-3 Policy.

(a) Except as provided in paragraph
(b) of this section, 10 U.S.C. 983
prohibits the covered agency from
providing funds by contract to an
institution of higher education if the
Secretary of Defense determines that the
institution has a policy or practice that
prohibits or in effect prevents—

(1) The Secretary of a military
department from maintaining,
establishing, or operating a unit of the
Senior Reserve Officer Training Corps
(ROTC) at that institution;

(2) A student at that institution from
enrolling in a unit of the Senior ROTC
at another institution of higher
education;

(3) The Secretary of a military
department or the Secretary of
Homeland Security from gaining access
to campuses, or access to students (who
are 17 years of age or older) on
campuses, for purposes of military
recruiting in a manner that is at least
equal in quality and scope to the access
to campuses and to students that is
provided to any other employer; or



Federal Register/Vol.

84, No. 185/ Tuesday, September 24,

2019/Proposed Rules 49977

(4) Military recruiters from accessing
certain information pertaining to
students (who are 17 years of age or
older) enrolled at that institution:

(i) Name, address, and telephone
listings.

(ii) Date and place of birth,
educational level, academic majors,
degrees received, and the most recent
educational institution enrolled in by
the student.

(b) The prohibition in paragraph (a) of
this section does not apply to an
institution of higher education if the
Secretary of Defense determines that—

(1) The institution has ceased the
policy or practice described in
paragraph (a) of this section; or

(2) The institution has a long-standing
policy of pacifism based on historical
religious affiliation.

9.110-4 Procedures.

If the Secretary of Defense determines,
pursuant to the procedures at 32 CFR
part 216, that an institution of higher
education is ineligible to receive funds
from a covered agency because of a
policy or practice described in 9.110—
3—

(a) The Secretary of Defense will
create an active exclusion record for the
institution in the System for Award
Management; and

(b) A covered agency shall not solicit
offers from, award contracts to, or
consent to subcontracts with the
institution.

9.110-5 Contract clause.

The contracting officer shall insert the
clause at 52.209-XX, Reserve Officer
Training Corps and Military Recruiting
on Campus, in solicitations and
contracts that are expected to exceed the
simplified acquisition threshold, with
institutions of higher education, when
using funds from a covered agency. The
clause is not prescribed for solicitations
and contracts using FAR part 12 for the
acquisition of commercial items.

9.405 [Amended]

m 3. Amend 9.405(a) by removing from
the first sentence ““see 9.405—1(b)”” and
adding “see 9.405—1(a)(2)” in its place.
m 4. Amend section 9.405—1 by—
m a. Redesignating paragraphs (a) and
(b) as paragraphs (a)(1) and (2);
m b. Adding a heading for paragraph (a);
m c. Redesignating paragraphs (a)(2)(1)
through (3) as paragraphs (a)(2)(i)
through (iii); and
m d. Adding new paragraph (b).

The additions read as follows:

9.405-1 Continuation of current contracts.

(a) Contractors debarred, suspended,
or proposed for debarment. * * *

(b) Ineligible contractors. A covered
agency, as defined in 9.110-1, shall
terminate existing contracts and shall
not place new orders or award new
contracts with contractors that have
been declared ineligible pursuant to 10
U.S.C. 983 (see 9.110, Reserve Officer
Training Corps and military recruiting
on campus), except for contracts at or
below the simplified acquisition
threshold or contracts for the
acquisition of commercial items.

PART 12—ACQUISITION OF
COMMERCIAL ITEMS

m 5. Amend section 12.503 by revising
paragraphs (a)(1), (2), (4), and (5),
adding paragraph (a)(6), and revising
paragraphs (a)(7) through (9) to read as
follows:

12.503 Applicability of certain laws to
Executive agency contracts for the
acquisition of commercial items.

(El] * ok ok

(1) 10 U.S.C. 983, Institutions of
higher education that prevent ROTC
access or military recruiting on campus:
denial of grants and contracts from
Department of Defense, Department of
Education, and certain other
departments and agencies (see 9.110).

(2) 31 U.S.C. 1354(a), Limitation on
use of appropriated funds for contracts
with entities not meeting veterans’
employment reporting requirements (see
22.1302).

* * * * *

(4) 41 U.S.C. 2303, Policy on Personal
Conflicts of Interest by Contractor
Employees (see subpart 3.11).

(5) 41 U.S.C. 3901(b) and 10 U.S.C.
2306(b), Contingent Fees (see 3.404).

(6) 41 U.S.C. 4706(d)(1) and 10 U.S.C.
2313(c)(1), GAO Access to Contractor
Employees, Section 871 of Public Law
110-417 (see 52.214—26 and 52.215-2).

(7) 41 U.S.C. chapter 65, Contracts for
Materials, Supplies, Articles, and
Equipment Exceeding $15,000 (see
subpart 22.6).

(8) 41 U.S.C. chapter 81, Drug-Free
Workplace (see 23.501).

(9) Section 806(a)(3) of Public Law
102—190, as amended by Sections 2091
and 8105 of Public Law 103-355, (10
U.S.C. 2302 note), Payment Protections
for Subcontractors and Suppliers (see
28.106-6).

* * * * *

PART 13—SIMPLIFIED ACQUISITION
PROCEDURES

m 6. Amend section 13.005 by—

m a. Removing paragraphs (a)(1) through
(5);

m b. Adding new paragraph (a)(1);

m c. Redesignating paragraphs (a)(6)
through (9) as paragraphs (a)(2) through
(5);
m d. Adding new paragraphs (a)(6)
through (9);
m e. Revising paragraphs (a)(10) and
(11); and
m f. Adding paragraph (a)(12).

The additions and revisions read as
follows:

13.005 List of laws inapplicable to
contracts and subcontracts at or below the
simplified acquisition threshold.

(a) * x %

(1) 10 U.S.C. 983, Institutions of
higher education that prevent ROTC
access or military recruiting on campus:
denial of grants and contracts from
Department of Defense, Department of
Education, and certain other

departments and agencies (see 9.110).
* * * * *

(6) 22 U.S.C. 2593e (Measures Against
Persons Involved in Activities that
Violate Arms Control Treaties or
Agreements with the United States).
(The requirement at 22 U.S.C.
2593e(c)(3)(B) to provide a certification
does not apply.)

(7) 31 U.S.C. 1354(a), Limitation on
use of appropriated funds for contracts
with entities not meeting veterans’
employment reporting requirements (see
22.1302).

(8) 40 U.S.C. 3131 (Bonds statute).
(Although the Bonds statute does not
apply to contracts at or below the
simplified acquisition threshold,
alternative forms of payment protection
for suppliers of labor and material (see
28.102) are still required if the contract
exceeds $35,000 (40 U.S.C. 3132).)

(9) 40 U.S.C. chapter 37 (Contract
Work Hours and Safety Standards—
Overtime Compensation).

(10) 41 U.S.C. 8102(a)(1) (Drug-Free
Workplace), except for individuals.

(11) 41 U.S.C. 8703 (Kickbacks
statute). (Only the requirement for the
incorporation of the contractor
procedures for the prevention and
detection of violations, and the
contractual requirement for contractor
cooperation in investigations are
inapplicable.)

(12) 42 U.S.C. 6962 (Solid Waste
Disposal Act). (The requirement to
provide an estimate of recovered
material utilized in contract
performance does not apply unless the

contract value exceeds $150,000.)
* * * * *

PART 43—CONTRACT
MODIFICATIONS

m 7. Amend section 43.105 by adding
paragraph (c) to read as follows:
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43.105 Availability of funds.
* * * * *

(c) In accordance with 10 U.S.C. 983,
do not provide funds by contract or
contract modification, or make contract
payments, to an institution of higher
education that has a policy or practice
of hindering Senior Reserve Officer
Training Corps units or military
recruiting on campus as described at
9.110.

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

52.209-XX [Added]
m 8. Add section 52.209-XX to read as
follows:

52.209-XX Reserve Officer Training Corps
and Military Recruiting on Campus.

As prescribed in 9.110-5, insert the
following clause:

Reserve Officer Training Corps and Military
Recruiting on Campus (Date)

(a) Definitions. As used in this clause—

“Institution of higher education” means an
institution that meets the requirements of 20
U.S.C. 1001 and includes all subelements of
such an institution.

“Covered agency’”’ means—

(1) The Department of Defense;

(2) Any department or agency for which
regular appropriations are made in a

Department of Labor, Health and Human
Services; and Education, and Related
Agencies Appropriations Act;

(3) The Department of Homeland Security;

(4) The National Nuclear Security
Administration of the Department of Energy;

(5) The Department of Transportation; or

(6) The Central Intelligence Agency.

(b) Limitation on contract award. Except as
provided in paragraph (c) of this clause, an
institution of higher education is ineligible
for contract award if the Secretary of Defense
determines that the institution has a policy
or practice (regardless of when implemented)
that prohibits or in effect prevents—

(1) The Secretary of a military department
from maintaining, establishing, or operating
a unit of the Senior Reserve Officer Training
Corps (ROTC) at that institution (or any
subelement of that institution);

(2) A student at that institution (or any
subelement of that institution) from enrolling
in a unit of the Senior ROTC at another
institution of higher education;

(3) The Secretary of a military department
or the Secretary of Homeland Security from
gaining access to campuses, or access to
students (who are 17 years of age or older)
on campuses, for purposes of military
recruiting; or

(4) Military recruiters from accessing, for
purposes of military recruiting, the following
information pertaining to students (who are
17 years of age or older) enrolled at that
institution:

(i) Name, address, and telephone listings.

(ii) Date and place of birth, educational
level, academic majors, degrees received, and
the most recent educational institution
enrolled in by the student.

(c) Exception. The limitation in paragraph
(b) of this clause does not apply to an
institution of higher education if the
Secretary of Defense determines that—

(1) The institution has ceased the policy or
practice described in paragraph (b) of this
clause; or

(2) The institution has a long-standing
policy of pacifism based on historical
religious affiliation.

(d) Notwithstanding any other clause of
this contract, if the Secretary of Defense
determines that the institution has violated
the contract in paragraph (b) of this clause—

(1) The institution will be ineligible for
further payments under this and any other
contracts with this agency and any other
covered agency, except for contracts at or
below the simplified acquisition threshold or
contracts for the acquisition of commercial
items; and

(2) The Government will terminate this
contract for default for the institution’s
material failure to comply with the terms and
conditions of award.

(End of clause)

[FR Doc. 2019-20045 Filed 9-23-19; 8:45 am|
BILLING CODE 6820-EP-P



49979

Notices

Federal Register
Vol. 84, No. 185

Tuesday, September 24, 2019

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

September 18, 2019.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding: Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques and other forms of
information technology.

Comments regarding this information
collection received by October 24, 2019
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725—17th
Street NW, Washington, DC 20503.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@omb.eop.gov or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs

potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: Post-Decisional Administrative
Review Process.

OMB Control Number: 0596—-0231.

Summary of Collection: Under 36 CFR
part 214, the Forest Service (FS), at its
own discretion, provides a process by
which holders, operators, and solicited
applicants may appeal certain written
decisions issued by a Responsible
Official involving a written instrument
authorizing the occupancy or use of
National Forest System (NFS) lands and
resources.

Need and use of the Information:
Information is collected and submitted
from individuals who are holders or
operators of a valid written
authorization to occupy or use NFS
lands and resources. The appellant must
provide name, mailing address, daytime
telephone number, email address,
signature, and statements of how
appellant is adversely affected by
decision being appealed; relevant facts
underlying the decision; discussion of
issues raised by the decision; attempts
to resolve issues under appeal with the
Responsible Official and a statement of
the relief sought. The information is
used to review an agency decision on a
written authorization against the issues
raised by the appellant and determine
whether to affirm or reverse the
decision.

Description of Respondents:
Individuals or households.

Number of Respondents: 25.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 200.

Title: The Role of Local Communities
in the Development of Agreement or
Contract Plans Through Stewardship
Contracting.

OMB Control Number: 0596—-0201.

Summary of Collection: Section 8205
of Public Law 113-79, the Agricultural
Act of 2014, requires the Forest Service
(FS) to report to Congress annually on
the role of local communities in the
development of agreement or contract
plans through stewardship contracting.
To meet that requirement FS conducts
an annual telephone survey to gather

the necessary information for FS to
develop its annual report to Congress.

Need and use of the Information: The
survey will collect information on the
role of local communities in the
development of agreement or contract
plans through stewardship contracting.
The survey will provide information
regarding the nature of the local
community involved in developing
agreement or contract plans, the nature
of roles played by the entities involved
in developing agreement or contract
plans, the benefits to the community
and agency by being involved in
planning and development of contract
plans, and the usefulness of stewardship
contracting in helping meet the needs of
local communities. FS posts the report
on its web page for viewing by the
public. Congress also makes the agency
reports available for use by
organizations both inside and outside
the government.

Description of Respondents:
Individuals or households; Business or
other for-profit; Not-for-profit
institutions; Federal Government; State,
Local or Tribal Government.

Number of Respondents: 75.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 56.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-20581 Filed 9-23-19; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2019-0017]

Availability of an Environmental
Assessment and Finding of No
Significant Impact for the Release of
Cheilosia urbana for Biological Control
of Invasive Hawkweeds

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that we have prepared an environmental
assessment and finding of no significant
impact relative to the release of the
hoverfly Cheilosia urbana for the
biological control of hawkweeds
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(Pilosella species), a significant invasive
weed, within the contiguous United
States. Based on our finding of no
significant impact, we have determined
that an environmental impact statement
need not be prepared.

FOR FURTHER INFORMATION CONTACT: Dr.
Colin D. Stewart, Assistant Director,
Pests, Pathogens, and Biocontrol
Permits, Permitting and Compliance
Coordination, PPQ, APHIS, 4700 River
Road, Unit 133, Riverdale, MD 20737-
1231; (301) 851-2327; email:
Colin.Stewart@usda.gov.
SUPPLEMENTARY INFORMATION:
Hawkweeds are invasive weeds of moist
pastures, forest meadows, and mountain
rangelands with a moderate amount of
moisture. Habitats most vulnerable to
invasion include human-disturbed sites,
such as roadsides and hayfields, and
abandoned farmland. The following
hawkweeds are considered noxious in
many western States and are currently
targets for biological control: Pilosella
flagellaris (whiplash hawkweed),
Pilosella floribunda (king devil
hawkweed), Pilosella glomerata (queen
devil or yellow devil hawkweed),
Pilosella officinarum (mouse-ear
hawkweed), and Pilosella piloselloides
(tall hawkweed).

Cheilosia urbana is a very common
and widespread hoverfly in Europe. The
fly’s potential range in North America is
expected to match much of the
distributions of the targeted Pilosella
(hawkweed) species that occur in the
northwestern United States and
northeastern United States, including
southwestern and southeastern Canada.
Permitting the release of Cheilosia
urbana is necessary to reduce the
severity of invasive hawkweed
infestations and economic losses since
other alternatives are not effective or
feasible.

On May 28, 2019, we published in the
Federal Register (84 FR 24463, Docket
No. APHIS-2019-0017) a notice ! in
which we announced the availability,
for public review and comment, of an
environmental assessment (EA) that
examined the potential environmental
impacts associated with the release of
Cheilosia urbana for the biological
control of invasive hawkweeds within
the contiguous United States.

We solicited comments on the EA for
30 days ending June 27, 2019. We
received eight comments by that date.
Six of those comments were in favor of
the release of the biological control
agents. One comment was a general

1To view the notice, supporting documents, and
the comments we received, go to http://
www.regulations.gov/#!docketDetail;D=APHIS-
2019-0017.

comment against the Animal and Plant
Health Inspection Service (APHIS) but
raised no substantive issues. One
comment raised questions regarding
impacts on native hawkweeds. This last
comment is addressed in Appendix 6 of
the final EA.

In this document, we are advising the
public of our finding of no significant
impact (FONSI) regarding the release of
Cheilosia urbana for the biological
control of invasive hawkweeds within
the contiguous United States. The
finding, which is based on the EA,
reflects our determination that release of
the Cheilosia urbana will not have a
significant impact on the quality of the
human environment. Concurrent with
this announcement, we will issue a
permit for the release of Cheilosia
urbana for the biological control of
invasive hawkweeds.

The EA and FONSI may be viewed on
the Regulations.gov website (see
footnote 1). Copies of the EA and FONSI
are also available for public inspection
at USDA, Room 1141, South Building,
14th Street and Independence Avenue
SW, Washington, DC, between 8 a.m.
and 4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect copies are requested to call
ahead on (202) 799-7039 to facilitate
entry into the reading room. In addition,
copies may be obtained by calling or
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

The EA and FONSI have been
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.); (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508); (3)
USDA regulations implementing NEPA
(7 CFR part 1b); and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DC, this 17th day of
September 2019.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 201920583 Filed 9-23-19; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2019-0060]

Notice of Request for an Extension of
Approval of an Information Collection;
Interstate Movement of Certain Land
Tortoises

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the regulations for the interstate
movement of certain land tortoises.
DATES: We will consider all comments
that we receive on or before November
25, 2019.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail,D=APHIS-2019-0060.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2019-0060, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/#!docketDetail;D=
APHIS-2019-0060 or in our reading
room, which is located in Room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: For
information on the land tortoises
program, contact Dr. Alicia Marston,
Staff Veterinary Medical Officer,
Strategy & Policy, Veterinary Services,
APHIS, 4700 River Road, Unit 39,
Riverdale, MD 20737; (301) 851-3361.
For more detailed information on the
information collection, contact Mr.
Joseph Moxey, APHIS’ Information
Collection Coordinator, at (301) 851—
2483.

SUPPLEMENTARY INFORMATION:
Title: Interstate Movement of Certain
Land Tortoises.
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OMB Control Number: 0579-0156.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Animal and Plant Health Inspection
Service (APHIS) of the U.S. Department
of Agriculture is authorized, among
other things, to prohibit or restrict the
interstate movement of animals and
animal products to prevent the
dissemination of animal diseases and
pests within the United States.

The regulations in 9 CFR 93.701(c)
prohibit the importation of the leopard
tortoise, the African spurred tortoise,
and the Bell’s hingeback tortoise. APHIS
implemented importation restrictions to
prevent the introduction and spread of
exotic ticks known to be vectors of
heartwater disease, an acute, infectious
disease of cattle and other ruminants.
For leopard, African spurred, and Bell’s
hingeback tortoises already in the
United States, the regulations in 9 CFR
74.1 allow for their interstate movement
for sale, health care, adoption, or export
to another country only if they are
accompanied by a health certificate or
certificate of veterinary inspection.

The health certificate or certificate of
veterinary inspection must be signed by
an accredited veterinarian, and must
state that the tortoises have been
examined by that veterinarian and
found free of ticks within 30 days prior
to movement. Animal owners may use
one of several different types of health
certificates that are issued at the State
level. All documents request the same
data, and any may be used and
submitted to APHIS.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection

technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
burden for this collection of information
is estimated to average 1.5 hours per
response.

Respondents: Accredited
veterinarians, business owners, and
individuals.

Estimated annual number of
respondents: 50.

Estimated annual number of
responses per respondent: 5.

Estimated annual number of
responses: 250.

Estimated total annual burden on
respondents: 375 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 17th day of
September 2019.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2019-20576 Filed 9-23-19; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2019-0059]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Pork-Filled Pasta
Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the regulations for the importation of
pork-filled pasta products into the
United States.
DATES: We will consider all comments
that we receive on or before November
25, 2019.
ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2019-0059.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2019-0059, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2019-0059 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW, Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on the regulations for the
importation of pork-filled pasta
products, contact Dr. Magde S. Elshafie,
Senior Staff Veterinarian, Strategy &
Policy, VS, APHIS, 4700 River Road,
Unit 40, Riverdale, MD 20737; (301)
851-3332. For copies of more detailed
information on the information
collection, contact Mr. Joseph Moxey,
APHIS’ Information Collection
Coordinator, at (301) 851-2483.
SUPPLEMENTARY INFORMATION:

Title: Importation of Pork-Filled Pasta
Products.

OMB Control Number: 0579-0214.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Animal and Plant Health Inspection
Service (APHIS) of the U.S. Department
of Agriculture (USDA) is authorized,
among other things, to prohibit or
restrict the importation and interstate
movement of animals, animal products,
and other articles to prevent the
introduction into and dissemination
within the United States of animal
diseases and pests. To fulfill this
mission, APHIS regulates the
importation of animals and animal
products into the United States under
the regulations in 9 CFR parts 91
through 99.

The regulations in 9 CFR part 94
(referred to below as the regulations)
prohibit or restrict the importation of
specified animals and animal products
into the United States to prevent the
introduction into the U.S. livestock
population of certain contagious animal
diseases, including swine vesicular
disease (SVD). Section 94.12 of the
regulations contains, among other
things, specific processing,
recordkeeping, and certification
requirements for pork-filled pasta
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products exported to the United States
from regions affected with SVD. These
requirements include information
collection activities such as a certificate,
recordkeeping, cooperative service
agreement, and storage requirements.

The regulations require, among other
things, that the pork-filled pasta
products be accompanied by a
certificate stating that the product has
been handled and processed according
to the requirements set forth in the
regulations. This certificate must be
issued and signed by an official of the
national government of the region in
which the pork-filled pasta products
were processed.

In addition, the processing facility
where the pork-filled pasta products are
produced must maintain original
records for a minimum of 2 years for
each lot of pork or pork products used.
The records must include the date the
cooked or dry-cured pork product was
received in the processing facility, the
lot number or other identification
marks, the health certificate that
accompanied the cooked or dry-cured
pork from the slaughter/processing
facility to the meat-filled pasta product
processing facility, and the date the
pork or pork product used in the pasta
either started dry-curing (if the product
used is a dry-cured ham) or the date the
product was cooked (if the product used
is a cooked pork product). The records
must also include the number of
packages, the number of hams or cooked
pork products per package, and the
weight of each package. These records
would provide important information in
any trace-back investigation that may
need to be conducted by officials of the
region of origin of the pork-filled pasta
product or by USDA officials.

The operator of a foreign processing
establishment must enter into a
cooperative service agreement with
APHIS stating that: (1) The
establishment agrees to process pork in
accordance with the regulations; (2) the
establishment will allow APHIS
representatives unannounced entry into
the establishment to inspect the facility,
operations, and records of the
establishment; and (3) the establishment
will pay for the costs of the associated
inspections and be current on the
payments. Also, any storage room area
reserved for pork or pork products
eligible for export to the United States
must, among other things, be marked by
signs.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of Burden: The public
burden for this collection of information
is estimated to average 1 hour per
response.

Respondents: Officials of the national
government of the region in which the
pork-filled pasta is processed and
operators of pork-filled pasta product
processing facilities.

Estimated Annual Number of
Respondents: 2.

Estimated Annual Number of
Responses per Respondent: 2.5.

Estimated Annual Number of
Responses: 5.

Estimated Total Annual Burden on
Respondents: 5 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DC, this 17th day of
September 2019.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2019-20578 Filed 9-23-19; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
U.S. Codex Office

Codex Alimentarius Commission:
Meeting of the Codex Committee on
Nutrition and Foods for Special Dietary
Uses

AGENCY: U.S. Codex Office, USDA.

ACTION: Notice of public meeting and
request for comments.

SUMMARY: The U.S Codex Office is
sponsoring a public meeting on
November 1, 2019. The objective of the
public meeting is to provide information
and receive public comments on agenda
items and draft United States (U.S.)
positions to be discussed at the 41st
Session of the Codex Committee on
Nutrition and Foods for Special Dietary
Uses (CCNFSDU) of the Codex
Alimentarius Commission, in
Dusseldorf, Germany, November 24-29,
2019. The U.S. Manager for Codex
Alimentarius and the Under Secretary
for Trade and Foreign Agricultural
Affairs recognize the importance of
providing interested parties the
opportunity to obtain background
information on the 41st Session of the
CCNFSDU and to address items on the
agenda.

DATES: The public meeting is scheduled
for November 1, 2019, from 1:00—4:00
EDT.

ADDRESSES: The public meeting will
take place in Meeting Room 1A003, The
Wiley Auditorium of the U.S. Food and
Drug Administration (FDA) Harvey H.
Wiley Building, 5001 Campus Drive,
College Park, MD 20740. Documents
related to the 41st Session of the
CCNFSDU will be accessible via the
internet at the following address: http://
www.fao.org/fao-who-
codexalimentarius/meetings/en/. Dr.
Douglas Balentine, U.S. Delegate to the
41st Session of the CCNFSDU, invites
U.S. interested parties to submit their
comments electronically to the
following email address:
douglas.balentine@fda.hhs.gov.

Call-In-Number: If you wish to
participate in the public meeting for the
41st Session of the CCNFSDU by
conference call, please register by
emailing uscodex@usda.gov to receive
the call-in number and participant code.

Registration: Attendees may register
to attend the public meeting by emailing
uscodex@usda.gov by October 30, 2019.
Early registration is encouraged because
it will expedite entry into the building.
The meeting will take place in a Federal
building. Attendees should bring photo
identification and plan for adequate
time to pass through the security
screening systems. Attendees who are
not able to attend the meeting in person,
but who wish to participate, may do so
by phone, as discussed above.

For Further Information about the
41st Session of the CCNFSDU, contact
U.S. Delegate, Dr. Douglas Balentine,
Director, Office of Nutrition and Food
Labelling, Center for Food Safety and
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Applied Nutrition, U.S. Food and Drug
Administration, 5001 Campus Drive
(HFS-830), College Park, MD 20740;
phone: +1 (240) 402-2375; email:
douglas.balentine@fda.hhs.gov.

FOR FURTHER INFORMATION ABOUT THE
PUBLIC MEETING CONTACT: U.S. Codex
Office, 1400 Independence Avenue SW,
Room 4861, South Agriculture Building,
Washington, DC 20250. Phone 202-720—
7760, Fax: (202) 720-3157, Email:
uscodex@usda.gov.

SUPPLEMENTARY INFORMATION:

Background

Codex was established in 1963 by two
United Nations organizations, the Food
and Agriculture Organization and the
World Health Organization. Through
adoption of food standards, codes of
practice, and other guidelines
developed by its committees, and by
promoting their adoption and
implementation by governments, Codex
seeks to protect the health of consumers
and ensure fair practices in the food
trade.

The Terms of Reference of the Codex
Committee on Nutrition and Foods for
Special Dietary Uses (CCNFSDU) are:

(a) To study specific nutritional
problems assigned to it by the
Commission and advise the Commission
on general nutrition issues;

(b) To draft general provisions, as
appropriate, concerning the nutritional
aspects of all foods;

(c) To develop standards, guidelines,
or related texts for foods for special
dietary uses, in cooperation with other
committees where necessary;

(d) To consider, amend if necessary,
and endorse provisions on nutritional
aspects proposed for inclusion in Codex
standards, guidelines, and related texts.

The CCNFSDU is hosted by Germany.
The United States attends the CCNFSDU
as a member country of Codex.

Issues To Be Discussed at the Public
Meeting

The following items on the Agenda
for the 41st Session of the CCNFSDU
will be discussed during the public
meeting:

o Matters referred to the Committee by
the Codex Alimentarius Commission
and/or other subsidiary bodies

e Matters of interest arising from FAO
and WHO

e Review of the Standard for Follow-up
Formula (CXS 156—-1987)
© Draft scope, description, and

labelling for follow-up formula for
older infants

O Essential composition requirements

for follow-up formula for older
infants and [product] for young

children
O Proposed draft product definition
and labelling for [product] for
young children
O Proposed draft standard for follow-
up formula for older infants and
[product] for young children
¢ Ready-to-use Therapeutic Foods
O Proposed draft guidelines for
Ready-to-use Therapeutic Foods
O Section 5.2.2 (food additives) and
Section 6.2 (proteins)
¢ Trans-fatty acids (TFAs)
O Proposed draft claim for “free” of
trans fatty acids

Public Meeting

At the November 1, 2019 public
meeting, draft U.S. positions on the
agenda items will be described and
discussed, and attendees will have the
opportunity to pose questions and offer
comments. Written comments may be
offered at the meeting or sent to Dr.
Douglas Balentine, U.S. Delegate for the
41st Session of the CCNFSDU (see
ADDRESSES). Written comments should
state that they relate to activities of the
41st Session of the CCNFSDU.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, the U.S.
Codex Office will announce this Federal
Register publication on-line through the
USDA web page located at: http://
www.usda.gov/codex/, a link that also
offers an email subscription service
providing access to information related
to Codex. Customers can add or delete
their subscription themselves and have
the option to password protect their
accounts.

USDA Non-Discrimination Statement

No agency, officer, or employee of the
USDA shall, on the grounds of race,
color, national origin, religion, sex,
gender identity, sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, or political
beliefs, exclude from participation in,
deny the benefits of, or subject to
discrimination any person in the United
States under any program or activity
conducted by the USDA.

How To File a Complaint of
Discrimination

To file a complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form, which
may be accessed online at http://
www.ocio.usda.gov/sites/default/files/
docs/2012/Complain_combined_6_8_
12.pdf, or write a letter signed by you
or your authorized representative.

Send your completed complaint form
or letter to USDA by mail, fax, or email.

Mail: U.S. Department of Agriculture,
Director, Office of Adjudication, 1400
Independence Avenue SW, Washington,
DC 20250-9410.

Fax: (202) 690-7442, Email:
program.intake@usda.gov.

Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.)
should contact USDA’s TARGET Center
at (202) 720—-2600 (voice and TDD).

Done at Washington, DC, on September 18,
2019.

Mary Lowe,

U.S. Manager for Codex Alimentarius.
[FR Doc. 2019-20606 Filed 9—23-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Census Bureau

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

Agency: U.S. Census Bureau,
Commerce.

Title: 2020 Census Post-Enumeration
Survey Initial and Final Housing Unit
Follow-up.

OMB Control Number: 0607-XXXX.

Form Number(s): D-1303, D-1303PR,
D-1340, D-1340PR, D-1380, D-1380PR,
D-1325, D-1325PR, D-1303.Ref,
D-1303.Ref(PR), D—1340.Ref,
D-1340.Ref(PR), D-26(E/S), D-26PR,
D-31 (E/S), D-31PR, D-1028(PES),
D-1028(PES)(PR).

Type of Request: Regular submission.

Number of Respondents: 216,200.
This includes 180,000 housing units for
Initial Housing Unit Follow-up, 8,000
housing units for Final Housing Unit
Follow-up, 27,000 housing units for
Initial Housing Unit Follow-up Quality
Control, and 1,200 housing units for
Final Housing Unit Follow-up Quality
Control.

Average Hours per Response: 5
minutes.

Burden Hours: 18,017 hours.

Needs and Uses: The Post-
Enumeration Survey for the 2020
Census will be conducted to provide
estimates of census net coverage error
and components of census coverage
(such as correct enumerations,
omissions, and erroneous enumerations,
including duplicates) for housing units
and people living in housing units to


http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
http://www.ocio.usda.gov/sites/default/files/docs/2012/Complain_combined_6_8_12.pdf
mailto:douglas.balentine@fda.hhs.gov
http://www.usda.gov/codex/
http://www.usda.gov/codex/
mailto:program.intake@usda.gov
mailto:uscodex@usda.gov
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improve future censuses. The primary
sampling unit is the Basic Collection
Unit, which is the smallest unit of
collection geography for 2020 Census
listing operations, usually a block. In
addition, a Basic Collection Unit is the
building block for field area
delineations and other geographic
delineations. As in the past, including
the 2010 Census Coverage Measurement
program, the Post-Enumeration Survey
operations and activities must be
conducted separate from and
independent of the other 2020 Census
operations.

During the Independent Listing
operation, field staff, referred to as
“listers,” will canvass in their assigned
Basic Collection Units every street, road,
or other place where people might live
and construct a list of housing units
from scratch. Once the listing for each
Basic Collection Unit is complete, the
addresses are computer and clerically
matched to the 2020 Census addresses
in the Initial Housing Unit Matching
operation. Addresses that remain
unmatched or have unresolved address
status after matching will be sent to the
Initial Housing Unit Follow-up
operation, during which listers collect
additional information that might allow
a resolution of any differences between
the Independent Listing and the
preliminary census address list results.
Matching to a preliminary census file of
housing units allows the Post-
Enumeration Survey to conduct person
interviews close to census day (April 1,
2020), rather than waiting until the final
census list is available, after the delivery
of apportionment data in December
2020. In the Final Housing Unit
Matching operation, addresses collected
in the Independent Listing operation are
matched to the final census list of
housing units. The Initial Housing Unit
Follow-up field operation seeks to
answer questions needed to resolve the
match or enumeration status of
addresses identified in the Initial
Housing Unit matching operation, while
the Final Housing Unit Follow-up field
operation seeks to answer similar
questions identified in the Final
Housing Unit matching operation.

Addresses identified for both Initial
and Final Housing Unit Follow-ups will
generally need additional information to
determine housing unit status (for
example, to clarify if the addresses refer
to a housing unit or commercial
building and to identify duplicate
addresses) or to resolve inconsistencies
between the Post-Enumeration Survey
and census addresses. Using paper
questionnaires tailored to capture
information needed to resolve each
specific status question or discrepancy,

listers will contact a member of each
housing unit and ask questions to
resolve housing unit status or to clarify
discrepancies. If the listers do not find
anyone at home after several attempts,
they will try to collect the information
from a proxy or by observation as a last
resort. Proxies are respondents who are
not members of the household.

The Initial and Final Housing Unit
Follow-up operations will also have
separate quality control operations. The
first quality control operation is the
Initial Housing Unit Follow-up Quality
Control, which contains 15 percent of
the Initial Housing Unit Follow-up
workload. The second quality control
operation is the Final Housing Unit
Follow-up Quality Control, which
contains 15 percent of the Final Housing
Unit Follow-up workload. These
operations are implemented to ensure
that the work performed is of acceptable
quality.

Affected Public: Individuals or
Households.

Frequency: One Time.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, U.S. Code,
Sections 141 and 193.

This information collection request
may be viewed at www.reginfo.gov.
Follow the instructions to view
Department of Commerce collections
currently under review by OMB.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to OIRA_Submission@
omb.eop.gov or fax to (202)395-5806.

Sheleen Dumas,

Departmental Lead PRA Officer, Office of the
Chief Information Officer, Commerce
Department.

[FR Doc. 2019-20615 Filed 9-23-19; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-36-2019]

Foreign-Trade Zone (FTZ) 7—
Mayaguez, Puerto Rico; Authorization
of Production Activity; Bristol-Myers
Squibb Holdings Pharma, Ltd.;
(Pharmaceuticals); Manati, Puerto Rico

On May 13, 2019, Bristol-Myers
Squibb Holdings Pharma, Ltd.
submitted a notification of proposed
production activity to the FTZ Board for
its facility within FTZ 7, in Manati,
Puerto Rico.

The notification was processed in
accordance with the regulations of the

FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (84 FR 23759—23760,
May 23, 2019). On September 10, 2019,
the applicant was notified of the FTZ
Board’s decision that no further review
of the activity is warranted at this time.
The production activity described in the
notification was authorized, subject to
the FTZ Act and the FTZ Board’s
regulations, including Section 400.14.

Dated: September 16, 2019.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2019-20638 Filed 9-23-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-791-824]

Acetone From the Republic of South
Africa: Preliminary Affirmative
Determination of Sales at Less Than
Fair Value, Postponement of Final
Determination, and Extension of
Provisional Measures

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that acetone from the Republic of South
Africa (South Africa) is being, or is
likely to be, sold in the United States at
less than fair value. The period of
investigation (POI) is January 1, 2018
through December 31, 2018.

DATES: Applicable September 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Charlotte Baskin-Gerwitz, AD/CVD
Operations, Office VII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-4880.

SUPPLEMENTARY INFORMATION:
Background

This preliminary determination is
made in accordance with section 733(b)
of the Tariff Act of 1930, as amended
(the Act). Commerce published the
notice of initiation of this investigation
on March 11, 2019.1 On July 15, 2019,
Commerce postponed the deadline for
the preliminary determination of this

1 See Acetone from Belgium, the Republic of
Korea, the Kingdom of Saudi Arabia, Singapore, the
Republic of South Africa, and Spain: Initiation of
Less-Than-Fair-Value Investigations, 84 FR 9755
(March 18, 2019) (Initiation Notice).


mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov
http://www.reginfo.gov
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investigation.2 As a result, the revised
deadline for the preliminary
determination of this investigation is
now September 17, 2019.

For a complete description of the
events that followed the initiation of
this investigation, see the Preliminary
Decision Memorandum.? A list of topics
included in the Preliminary Decision
Memorandum is included as Appendix
II to this notice. The Preliminary
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov, and to all parties in the
Central Records Unit, Room B8024 of
the main Commerce building. In
addition, a complete version of the
Preliminary Decision Memorandum can
be accessed directly at http://
enforcement.trade.gov/frn/. The signed
and the electronic versions of the
Preliminary Decision Memorandum are
identical in content.

Scope of the Investigation

The merchandise covered by this
investigation is acetone from South
Africa. For a complete description of the
scope of this investigation, see
Appendix L

Scope Comments

In accordance with the preamble to
Commerce’s regulations,? the Initiation
Notice set aside a period of time for
parties to raise issues regarding product
coverage (i.e., scope).® For a summary of
the product coverage comments and
rebuttal responses submitted to the
record for this preliminary
determination, and accompanying
discussion and analysis of all comments
timely received, see the Preliminary
Scope Decision Memorandum.® After
evaluating the comments, Commerce is
preliminarily modifying the scope
language as it appeared in the Initiation

2 See Acetone from Belgium, the Republic of
Korea, and the Republic of South Africa:
Postponement of Preliminary Determinations in the
Less-Than-Fair-Value Investigations, 84 FR 33739
(July 15, 2019).

3 See Memorandum, ‘‘Decision Memorandum for
the Preliminary Determination in the Less-Than-
Fair-Value Investigation of Acetone from the
Republic of South Africa,” dated concurrently with,
and hereby adopted by, this notice (Preliminary
Decision Memorandum).

4 See Antidumping Duties; Countervailing Duties;
Final Rule, 62 FR 27296, 27323 (May 19, 1997).

5 See Initiation Notice, 84 FR at 9756-57.

6 See Memorandum, ‘“Acetone from Belgium,
Korea, Singapore, South Africa, and Spain: Scope
Comments Preliminary Decision Memorandum,”
dated July 29, 2019 (Preliminary Scope Decision
Memorandum).

Notice to clarify certain provisions and

include a minimum acetone component
of five percent. See the revised scope in
Appendix I to this notice.

Methodology

Commerce is conducting this
investigation in accordance with section
731 of the Act. Constructed export
prices have been calculated in
accordance with section 772(b) of the
Act. Normal value (NV) is calculated in
accordance with section 773 of the Act.
For a full description of the
methodology underlying the
preliminary determination, see the
Preliminary Decision Memorandum.

All-Others Rate

Sections 733(d)(1)(A)(ii) and
735(c)(5)(A) of the Act provide that in
the preliminary determination
Commerce shall determine an estimated
all-others rate for all exporters and
producers not individually examined.
This rate shall be an amount equal to
the weighted average of the estimated
weighted-average dumping margins
established for exporters and producers
individually investigated, excluding any
zero and de minimis margins, and any
margins determined entirely under
section 776 of the Act. Commerce
calculated an individual estimated
weighted-average dumping margin for
Sasol South Africa, the only
individually examined exporter/
producer in this investigation. Because
the only individually calculated
dumping margin is not zero, de
minimis, or based entirely on facts
otherwise available, the estimated
weighted-average dumping margin
calculated for Sasol South Africa is the
margin assigned to all other producers
and exporters, pursuant to section
735(c)(5)(A) of the Act.

Preliminary Determination

Commerce preliminarily determines
that the following estimated weighted-
average dumping margins exist for the
period January 1, 2018 through
December 31, 2018:

Estimated
weighted-
average
dumping
margin
(percent)

Exporter/producer

45.85
45.85

Sasol South Africa Limited
All Others ....cccevvceeeeeeee e

Suspension of Liquidation

In accordance with section 733(d)(2)
of the Act, Commerce will direct U.S.
Customs and Border Protection (CBP) to
suspend liquidation of entries of subject

merchandise, as described in Appendix
I, entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice in
the Federal Register.

Further, pursuant to section
733(d)(1)(B) of the Act and 19 CFR
351.205(d), Commerce will instruct CBP
to require a cash deposit equal to the
estimated weighted-average dumping
margin or the estimated all-others rate,
as follows: (1) The cash deposit rate for
the respondent listed above will be
equal to the company-specific estimated
weighted-average dumping margin
determined in this preliminary
determination; (2) if the exporter is not
a respondent identified above, but the
producer is, then the cash deposit rate
will be equal to the company-specific
estimated weighted-average dumping
margin established for that producer of
the subject merchandise; and (3) the
cash deposit rate for all other producers
and exporters will be equal to the all-
others estimated weighted-average
dumping margin.

Disclosure

Commerce intends to disclose its
calculations and analysis performed to
interested parties in this preliminary
determination within five days of any
public announcement or, if there is no
public announcement, within five days
of the date of publication of this notice
in accordance with 19 CFR 351.224(b).

Verification

As provided in section 782(i)(1) of the
Act, Commerce intends to verify the
information relied upon in making its
final determination.

Public Comment

Case briefs or other written comments
may be submitted to the Assistant
Secretary for Enforcement and
Compliance no later than seven days
after the date on which the last
verification report is issued in this
investigation. Rebuttal briefs, limited to
issues raised in case briefs, may be
submitted no later than five days after
the deadline date for case briefs.”
Pursuant to 19 CFR 351.309(c)(2) and
(d)(2), parties who submit case briefs or
rebuttal briefs in this investigation are
encouraged to submit with each
argument: (1) A statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, limited to issues raised in the
case and rebuttal briefs, must submit a

7 See 19 CFR 351.309; see also 19 CFR 351.303
(for general filing requirements).


http://enforcement.trade.gov/frn/
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written request to the Assistant
Secretary for Enforcement and
Compliance, U.S. Department of
Commerce, within 30 days after the date
of publication of this notice. Requests
should contain the party’s name,
address, and telephone number, the
number of participants, whether any
participant is a foreign national, and a
list of the issues to be discussed. If a
request for a hearing is made, Commerce
intends to hold the hearing at the U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230, at a time and date to be
determined. Parties should confirm by
telephone the date, time, and location of
the hearing two days before the
scheduled date.

Postponement of Final Determination
and Extension of Provisional Measures

Section 735(a)(2) of the Act provides
that a final determination may be
postponed until not later than 135 days
after the date of the publication of the
preliminary determination if, in the
event of an affirmative preliminary
determination, a request for such
postponement is made by exporters who
account for a significant proportion of
exports of the subject merchandise, or in
the event of a negative preliminary
determination, a request for such
postponement is made by the petitioner.
Section 351.210(e)(2) of Commerce’s
regulations requires that a request by
exporters for postponement of the final
determination be accompanied by a
request for extension of the provisional
measures from a four-month period to a
period not more than six months in
duration.

On August 21, 2019, pursuant to 19
CFR 351.210(b)(2)(ii) and 19 CFR
351.210(e)(2), Sasol South Africa
requested that Commerce postpone the
final determination until 135 days after
the publication of this notice.8 Sasol
South Africa also requested that
Commerce extend the provisional
measures to a period not more than 6
months.? On August 22, 2019, the
petitioner consented to postponement of
the final determination, subject to
fulfillment of the requirements of 19
CFR 351.210(b)(2)(ii) and 19 CFR
351.210(e)(2).1° In accordance with
section 735(a)(2)(A) of the Act and 19

8 See Sasol South Africa’s Letter, ““Acetone from
the Republic of South Africa: Request to Postpone
Final Determination,” dated August 21, 2019.

oId.

10 See Petitioner’s Letter, “Acetone from Belgium,
Korea, and South Africa: Petitioner’s Consent to
Postponement of the Final Determination,” dated
August 22, 2019.

CFR 351.210(b)(2)(ii), because: (1) The
preliminary determination is
affirmative; (2) the requesting exporter
accounts for a significant proportion of
exports of the subject merchandise; and
(3) no compelling reasons for denial
exist, Commerce is postponing the final
determination and extending the
provisional measures from a four-month
period to a period not greater than six
months. Accordingly, Commerce will
make its final determination no later
than 135 days after the date of
publication of this preliminary
determination.

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, Commerce will notify the
International Trade Commission (ITC) of
its preliminary determination. If the
final determination is affirmative, the
ITC will determine before the later of
120 days after the date of this
preliminary determination or 45 days
after the final determination whether
these imports are materially injuring, or
threaten material injury to, the U.S.
industry.1?

Notification to Interested Parties

This determination is issued and
published in accordance with sections
733(f) and 777(i)(1) of the Act and 19
CFR 351.205(c).

Dated: September 17, 2019.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Scope of the Investigation

The merchandise covered by this
investigation is all grades of liquid or
aqueous acetone. Acetone is also known
under the International Union of Pure and
Applied Chemistry (IUPAC) name propan-2-
one. In addition to the IUPAC name, acetone
is also referred to as 3-ketopropane (or beta-
ketopropane), ketone propane, methyl
ketone, dimethyl ketone, DMK, dimethyl
carbonyl, propanone, 2-propanone, dimethyl
formaldehyde, pyroacetic acid, pyroacetic
ether, and pyroacetic spirit. Acetone is an
isomer of the chemical formula C3HgO, with
a specific molecular formula of CH;COCH3 or
(CH3).CO.

The scope covers both pure acetone (with
or without impurities) and acetone that is
combined or mixed with other products,
including, but not limited to, isopropyl
alcohol, benzene, diethyl ether, methanol,
chloroform, and ethanol. Acetone that has
been combined with other products is
included within the scope, regardless of

11 See section 735(b)(2) of the Act.

whether the combining occurs in third
countries.

The scope also includes acetone that is
commingled with acetone from sources not
subject to this investigation.

For combined and commingled products,
only the acetone component is covered by
the scope of this investigation. However,
when acetone is combined with acetone
components from sources not subject to this
investigation, those third country acetone
components may still be subject to other
acetone investigations.

Notwithstanding the foregoing language, an
acetone combination or mixture that is
transformed through a chemical reaction into
another product, such that, for example, the
acetone can no longer be separated from the
other products through a distillation process
(e.g., methyl methacrylate (MMA) or
Bisphenol A (BPA)), is excluded from this
investigation.

A combination or mixture is excluded from
these investigations if the total acetone
component (regardless of the source or
sources) comprises less than 5 percent of the
combination or mixture, on a dry weight
basis.

The Chemical Abstracts Service (CAS)
registry number for acetone is 67-64-1.

The merchandise covered by this
investigation is currently classifiable under
Harmonized Tariff Schedule of the United
States (HTSUS) subheadings 2914.11.1000
and 2914.11.5000. Combinations or mixtures
of acetone may enter under subheadings in
Chapter 38 of the HTSUS, including, but not
limited to, those under heading
3814.00.1000, 3814.00.2000, 3814.00.5010,
and 3814.00.5090. The list of items found
under these HTSUS subheadings is non-
exhaustive. Although these HTSUS
subheadings and CAS registry number are
provided for convenience and customs
purposes, the written description of the
scope of this investigation is dispositive.

Appendix IT

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

II. Background

III. Period of Investigation

IV. Postponement of Final Determination and
Extension of Provisional Measures

V. Scope Comments

VI. Scope of the Investigation

VII. Affiliation

VIIL Discussion of the Methodology

IX. Date of Sale

X. Product Comparisons

XI. Export Price and Constructed Export
Price

XII. Normal Value

XIII. Currency Conversion

XIV. Verification

XV. Conclusion

[FR Doc. 2019-20563 Filed 9-23-19; 8:45 am|
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-820]

Fresh Tomatoes From Mexico:
Suspension of Antidumping Duty
Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable September 19, 2019.
SUMMARY: The Department of Commerce
(Commerce) has suspended the
antidumping duty (AD) investigation on
fresh tomatoes from Mexico. The basis
for this action is an agreement between
Commerce and signatory producers/
exporters accounting for substantially
all imports of fresh tomatoes from
Mexico that eliminates completely the
injurious effects of exports of the subject
merchandise to the United States.

FOR FURTHER INFORMATION CONTACT:
Sally C. Gannon or David Cordell at
(202) 482-0162 or (202) 482-0408,
respectively; Bilateral Agreements Unit,
Office of Policy, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

On April 18, 1996, Commerce
initiated an antidumping duty
investigation under section 732 of the
Tariff Act of 1930, as amended (the Act),
to determine whether imports of fresh
tomatoes from Mexico are being, or are
likely to be, sold in the United States at
less than fair value (LTFV).? On May 16,
1996, the United States International
Trade Commission (ITC) notified
Commerce of its affirmative preliminary
injury determination.

On October 10, 1996, Commerce and
certain tomato growers/exporters from
Mexico initialed a proposed agreement
to suspend the AD investigation. On
October 28, 1996, Commerce issued its
1996 Preliminary Determination and
found imports of fresh tomatoes from
Mexico were being sold at LTFV in the
United States.2 On the same day,
Commerce and producers/exporters
accounting for substantially all imports
of fresh tomatoes from Mexico signed an

1 See Initiation of Antidumping Duty
Investigation: Fresh Tomatoes from Mexico, 61 FR
18377 (April 25, 1996).

2 See Notice of Preliminary Determination of
Sales at Less Than Fair Value and Postponement
of Final Determination: Fresh Tomatoes from
Mexico, 61 FR 56608 (November 1, 1996) (1996
Preliminary Determination).

agreement to suspend the investigation
(1996 Agreement).3

On May 31, 2002, certain tomato
growers/exporters from Mexico
accounting for a significant percentage
of all fresh tomatoes imported into the
United States from Mexico provided
written notice to Commerce of their
withdrawal from the 1996 Agreement,
effective July 30, 2002. Because the 1996
Agreement would no longer cover
substantially all imports of fresh
tomatoes from Mexico, effective July 30,
2002, Commerce terminated the 1996
Agreement, terminated the sunset
review of the suspended investigation,
and resumed the AD investigation.*

On November 8, 2002, Commerce and
certain tomato growers/exporters from
Mexico initialed a proposed agreement
suspending the resumed AD
investigation on imports of fresh
tomatoes from Mexico. On December 4,
2002, Commerce and producers/
exporters accounting for substantially
all imports of fresh tomatoes from
Mexico signed a new suspension
agreement (2002 Agreement).>

On November 26, 2007, certain
tomato growers/exporters from Mexico
accounting for a significant percentage
of all fresh tomatoes imported into the
United States provided written notice to
Commerce of their withdrawal from the
2002 Agreement, effective 90 days from
the date of their withdrawal letter (i.e.,
February 24, 2008), or earlier, at
Commerce’s discretion.

On November 28, 2007, Commerce
and certain tomato growers/exporters
from Mexico initialed a new proposed
agreement to suspend the AD
investigation on imports of fresh
tomatoes from Mexico. On December 3,
2007, Commerce released the initialed
agreement to interested parties for
comment. On December 17 and 18,
2007, several interested parties filed
comments in support of the initialed
agreement.

Because the 2002 Agreement would
no longer cover substantially all imports
of fresh tomatoes from Mexico,
Commerce published a notice of intent
to terminate the 2002 Agreement, intent
to terminate the five-year sunset review
of the suspended investigation, and

3 See Suspension of Antidumping Investigation:
Fresh Tomatoes from Mexico, 61 FR 56618
(November 1, 1996).

4 See Notice of Termination of Suspension
Agreement, Termination of Sunset Review, and
Resumption of Antidumping Investigation: Fresh
Tomatoes from Mexico, 67 FR 50858 (August 6,
2002).

5 See Suspension of Antidumping Investigation:
Fresh Tomatoes from Mexico, 67 FR 77044
(December 16, 2002).

intent to resume the AD investigation.®
On January 16, 2008, Commerce
published a notice of termination of the
2002 Agreement, termination of the five-
year sunset review of the suspended
investigation, and resumption of the AD
investigation, effective January 18,
2008.7 On January 22, 2008, Commerce
signed a new suspension agreement
(2008 Agreement) with producers/
exporters accounting for substantially
all imports of fresh tomatoes from
Mexico.8

On August 15, 2012, certain growers/
exporters of fresh tomatoes from Mexico
filed a letter with Commerce requesting
consultations under Section IV.G 9 of
the 2008 Agreement, and Commerce
agreed to consult. As a result of these
consultations, on February 2, 2013,
Commerce and tomato growers/
exporters from Mexico accounting for a
significant percentage of all fresh
tomatoes imported into the United
States from Mexico initialed a draft
agreement that would suspend a
resumed AD investigation on fresh
tomatoes from Mexico. On February 8,
2013, Commerce published a notice of
intent to terminate the 2008 Agreement,
intent to terminate the five-year sunset
review of the suspended investigation,
and intent to resume the AD
investigation.1© On March 1, 2013,
Commerce issued a notice of
termination of the 2008 Agreement,
termination of the five-year sunset
review of the suspended investigation,
and resumption of the AD
investigation.* On March 4, 2013,
Commerce and producers/exporters
accounting for substantially all imports
of fresh tomatoes from Mexico signed a

6 See Fresh Tomatoes from Mexico: Notice of
Intent to Terminate Suspension Agreement, Intent
to Terminate the Five-Year Sunset Review, and
Intent to Resume Antidumping Investigation, 72 FR
70820 (December 13, 2007).

7 See Fresh Tomatoes from Mexico: Notice of
Termination of Suspension Agreement,

Termination of Five-Year Sunset Review, and
Resumption of Antidumping Investigation, 73 FR
2887 (January 16, 2008).

8 See Suspension of Antidumping Investigation:
Fresh Tomatoes from Mexico, 73 FR 4831 (January
28, 2008).

9 Section IV.G of the 2008 Agreement stated that
Commerce would consult with signatory producers/
exporters regarding the operations of the 2008
Agreement. A party could request such
consultations in any April or September (i.e., prior
to the beginning of each season) following the first
year of the signing of the 2008 Agreement.

10 See Fresh Tomatoes from Mexico: Intent To
Terminate Suspension Agreement and Resume
Antidumping Investigation and Intent To Terminate
Sunset Review, 78 FR 9366 (February 8, 2013).

11 See Fresh Tomatoes from Mexico: Termination
of Suspension Agreement, Termination of Five-Year
Sunset Review, and Resumption of Antidumping
Investigation, 78 FR 14771 (March 7, 2013).
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new suspension agreement (2013
Agreement).12

On January 9, 2018, Commerce issued
a letter that formally opened
consultations with CAADES et al.,’3 the
Mexican growers’ associations, to
negotiate possible revisions to the 2013
Agreement. Since that time,
Commerce has continued to negotiate
with representatives of the Mexican
producers/exporters and, in parallel, has
continually consulted with
representatives the Florida Tomato
Exchange (FTE), a member of the U.S.
petitioning industry, as well as other
interested parties.

On February 1, 2018, Commerce
initiated a five-year sunset review of the
suspended investigation.> On March
29, 2018, the FTE filed a request that
Commerce conduct an administrative
review of producers/exporters of fresh
tomatoes from Mexico covered by the
2013 Agreement. On May 2, 2018,
Commerce initiated the administrative
review of the 2013 Agreement.16 On
August 27, 2018, Commerce published
in the Federal Register the preliminary
results of the five-year sunset review of
the suspended investigation.1?

On November 14, 2018, the FTE filed
a request that Commerce terminate the
2013 Agreement and resume the AD
investigation under Section VI.B of the
2013 Agreement.18 Section VI.B of the
2013 Agreement stated that “the
signatories or the Department may
withdraw from this Agreement upon
ninety days written notice to the other
party.” On November 27, 2018, the
Fresh Produce Association of the
Americas filed a rebuttal to FTE’s
request to terminate.’® On November 26,

12 See Fresh Tomatoes from Mexico: Suspension
of Antidumping Investigation, 78 FR 14967 (March
8, 2013).

13 Le., Confederacion de Asociaciones Agricolas
del Estado de Sinaloa, A.C., Consejo Agricola de
Baja California, A.C., Asociacion Mexicana de
Horticultura Protegida, A.C., Asociacion de
Productores de Hortalizas del Yaqui y Mayo, and
Sistema Producto Tomate.

14 See Letter from Commerce to CAADES et al.,
“Consultations on the 2013 Agreement Suspending
the Antidumping Investigation on Fresh Tomatoes
from Mexico,” dated January 9, 2018.

15 See Initiation of Five-Year (Sunset) Reviews, 83
FR 4641 (February 1, 2018).

16 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews
(Initiation of Administrative Review), 83 FR 19215
(May 2, 2018).

17 See Fresh Tomatoes from Mexico: Preliminary
Results of the Five-Year Sunset Review of the 2013
Suspension Agreement on Fresh Tomatoes from
Mexico, 83 FR 43642 (August 27, 2018).

18 See Letter to Wilbur Ross, Secretary of
Commerce, from FTE, “Fresh Tomatoes from
Mexico: Request to Terminate Antidumping
Suspension Agreement,” dated November 14, 2018.

19 See Letter to Wilbur Ross, Secretary of
Commerce, from the Fresh Produce Association of
the Americas, “Re: Fresh Tomatoes from Mexico:

2018 and November 28, 2018,
respectively, CAADES et al. submitted
responses to FTE’s previous request for
Commerce to terminate the 2013
Agreement.202! On December 18, 2018,
NS Brands, Ltd (NatureSweet), a
signatory to the 2013 Agreement, filed a
letter in support of the November 28,
2018 response by the CAADES et al.22
On December 27, 2018, Commerce
published in the Federal Register the
final results of the five-year sunset
review of the suspended investigation
on fresh tomatoes from Mexico, finding
that termination of the suspended
investigation would be likely to lead to
continuation or recurrence of
dumping.23

On February 6, 2019, in accordance
with Section VI.B of the 2013
Agreement, Commerce notified Mexican
signatories that Commerce intended to
withdraw from the 2013 Agreement,
rescind the sunset and administrative
reviews, and resume the AD duty
investigation.24 Since the notification,
as noted above, Commerce has held
consultations with representatives of
CAADES et al. and the domestic
industry to discuss a possible
suspension agreement.

On May 7, 2019, because a new
suspension agreement had not been
signed, Commerce withdrew from and
terminated the 2013 Agreement,
rescinded the administrative review of
that agreement, and continued the
antidumping duty investigation.25 The
original period of investigation was
March 1, 1995, through February 29,
1996. Due to the unusual procedural
posture of this proceeding, in which we
terminated a suspension agreement and

FTE’s Misleading Request to Terminate
Agreement,” dated November 27, 2018.

20 See Letter to Wilbur Ross, Secretary of
Commerce, from CAADES et al., “2013 Suspension
Agreement on Fresh Tomatoes from Mexico,” dated
November 26, 2018.

21 See Letter to Wilbur Ross, Secretary of
Commerce, from CAADES et al., “2013 Suspension
Agreement on Fresh Tomatoes from Mexico,” dated
November 28, 2018.

22 See Letter to Wilbur Ross, Secretary of
Commerce, from NatureSweet, “2013 Suspension
Agreement on Fresh Tomatoes from Mexico: NS
Brands’ Response to Petitions Request to Terminate
2013 Suspension Agreement,” dated December 18,
2018.

23 See Fresh Tomatoes from Mexico: Final Results
of the Full Sunset Review of the Suspended
Antidumping Duty Investigation, 83 FR 66680
(December 27, 2018).

24 See Fresh Tomatoes from Mexico: Intent To
Terminate Suspension Agreement, Rescind the
Sunset and Administrative Reviews, and Resume
the Antidumping Duty Investigation, 84 FR 7872
(March 5, 2019).

25 See Fresh Tomatoes From Mexico: Termination
of Suspension Agreement, Rescission of
Administrative Review, and Continuation of the
Antidumping Duty Investigation, 84 FR 20858 (May
12, 2019) (Continuation Notice).

continued an investigation that covers a
period of investigation that dates back
more than 23 years, Commerce
determined to request information
corresponding to the most recent four
full quarters, i.e., April 1, 2018 through
March 31, 2019.26 Based on the unusual
procedural posture, we also found it
appropriate to reconsider respondent
selection.2? On May 24, 2019, we
selected Bioparques de Occidente, S.A.
de C.V. (Bioparques), Ceuta Produce,
S.A. de C.V. (Ceuta), and Negocio
Agricola San Enrique, S.A. de C.V. (San
Enrique) for individual examination in
this continued investigation.28 On July
23, 2019, Commerce issued a post-
preliminary decision based on the
information requested from, and
provided by, Bioparques, Ceuta, and
San Enrique.2°

On August 20, 2019, Commerce and a
representative of CAADES et al.
initialed a draft agreement to suspend
the antidumping investigation on fresh
tomatoes from Mexico. Consistent with
section 734(e) of the Act, Commerce
notified the FTE and the other parties,
released the initialed draft agreement to
the interested parties, and invited
interested parties to provide written
comments on the draft suspension
agreement by no later than the close of
business on September 9, 2019.30
Consistent with 734(e)(1) of the Act,
Commerce consulted with the FTE
concerning its intention to suspend the
antidumping investigation on fresh
tomatoes from Mexico. Commerce also
notified the ITC of the proposed
agreement,3? consistent with 734(e)(1)
of the Act, and released draft statutory
memoranda explaining how the
agreement will be carried out and
enforced, and how the agreement will
meet the applicable statutory
requirements, consistent with section
734(e)(2) of the Act.32 Commerce
received comments from numerous

26 See Continuation Notice, 84 FR at 20860-61.

27]d., 84 FR at 20861.

28 See Memorandum, ‘‘Less-Than-Fair-Value
Investigation of Fresh Tomatoes from Mexico:
Respondent Selection” (May 24, 2019).

29 See Memorandum to Jeffrey I. Kessler,
Assistant Secretary for Enforcement and
Compliance, ‘“Post-Preliminary Decision
Memorandum in the Less-Than-Fair-Value
Investigation of Fresh Tomatoes from Mexico” (July
23, 2019).

30 See Letter to All Interested Parties, “Draft
Agreement Suspending the Antidumping Duty
Investigation on Fresh Tomatoes,” (August 20,
2019).

31 See Letter to Ms. Nannette Christ, Director for
Office of Investigations, U.S. ITC, “Fresh Tomatoes
from Mexico: Initialed Draft Agreement,” (August
21, 2019).

32 See Letter to All Interested Parties, “Draft
Agreement Suspending the Antidumping Duty
Investigation on Fresh Tomatoes from Mexico: Draft
Statutory Memoranda,” (August 21, 2019).
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parties by the September 9, 2019
deadline.33

On September 19, 2019, Commerce
and representatives of the signatory
producers/exporters accounting for
substantially all imports of fresh
tomatoes from Mexico signed the 2019
Agreement Suspending the
Antidumping Duty Investigation on
Fresh Tomatoes from Mexico (2019
Agreement), attached hereto.

Scope of Agreement

See Section I, Product Coverage, of
the 2019 Agreement.

Suspension of Investigation

Commerce consulted with the
Mexican fresh tomato producers/
exporters and the FTE and has
considered the comments submitted by
interested parties with respect to the
proposal to suspend the antidumping
investigation. In accordance with
section 734(c) of the Act, we have
determined that extraordinary
circumstances are present in this case,
as defined by section 734(c)(2)(A) of the
Act.

The 2019 Agreement provides, in
accordance with 734(c)(1) of the Act,
that the subject merchandise will be
sold at or above the established
reference price and, for each entry of
each exporter, the amount by which the
estimated normal value exceeds the
export price (or the constructed export
price) will not exceed 15 percent of the
weighted-average amount by which the
estimated normal value exceeded the
export price (or the constructed export
price) for all less-than-fair-value entries
of the producer/exporter examined
during the course of the investigation.
We have determined that the 2019
Agreement will eliminate completely
the injurious effect of exports to the
United States of the subject
merchandise and prevent the
suppression or undercutting of price
levels of domestic fresh tomatoes by
imports of that merchandise from
Mexico, as required by section 734(c)(1)
of the Act.

We have also determined that the
2019 Agreement is in the public interest
and can be monitored effectively, as
required under section 734(d) of the
Act.

For the reasons outlined above, we
find that the 2019 Agreement meets the

33 The following parties submitted comments:
CAADES et al.; FTE; the Government of Mexico; the
Tomato Division of the Fresh Produce Association
of the Americas; NatureSweet; Red Sun Farms; Otay
Mesa Chamber of Commerce; the Border Trade
Alliance; the American Trucking Association; and
Walmart Inc.

criteria of section 734(c) and (d) of the
Act.

The 2019 Agreement, signed
September 19, 2019, is attached to this
notice.

International Trade Commission

In accordance with section 734(f) of
the Act, Commerce has notified the ITC
of the 2019 Agreement.

Suspension of Liquidation

The suspension of liquidation ordered
following the May 7, 2019 continuation
of the investigation shall continue to be
in effect, subject to section 734(h)(3) of
the Act.34 Section 734(f)(2)(B) of the Act
provides that Commerce may adjust the
security required to reflect the effect of
the 2019 Agreement. Commerce has
found that the 2019 Agreement
eliminates completely the injurious
effects of imports and, thus, Commerce
is adjusting the security required from
signatory producers/exporters to zero.
The security rates in effect for imports
from any non-signatory producers/
exporters, which are based on the
preliminary dumping margins, remain
as published in the Continuation Notice.
If there is no request for review of
suspension under section 734(h) of the
Act, or if the ITC conducts a review and
finds that the injurious effect of imports
of the subject merchandise is eliminated
completely by the 2019 Agreement,
Commerce will terminate the
suspension of liquidation of all entries
of fresh tomatoes from Mexico, and
refund any cash deposits collected on
entries of fresh tomatoes from Mexico
consistent with section 734(h)(3) of the
Act.

Notwithstanding the 2019 Agreement,
Commerce will continue the
investigation if it receives such a request
within 20 days after the date of
publication of this notice in the Federal
Register, in accordance with section
734(g) of the Act.

Administrative Protective Order Access

The Administrative Protective Order
(APO) Commerce granted in the
investigation segment of this proceeding
remains in place. While the
investigation is suspended, parties
subject to the APO may retain, but may
not use, information received under that
APO. All parties wishing access to
business proprietary information
submitted during the administration of
the 2019 Agreement must submit new
APO applications in accordance with
Commerce’s regulations currently in

34 See Continuation Notice, 84 FR at 20861.

effect.3> An APO for the administration
of the 2019 Agreement will be placed on
the record within five days of the date
of publication of this notice in the
Federal Register.

We are issuing and publishing this
notice in accordance with section
734(£)(1)(A) of the Act.

Dated: September 19, 2019.
Jeffrey I. Kessler

Assistant Secretary for Enforcement and
Compliance.

Attachment

Agreement Suspending the Antidumping
Duty Investigation on Fresh Tomatoes From
Mexico

Pursuant to section 734(c) of the Tariff Act
of 1930, as amended (the Act) (19 U.S.C.
1673c(c)), and 19 CFR 351.208 (2018),36 the
U.S. Department of Commerce (Commerce)
and the Signatory producers/exporters of
fresh tomatoes from Mexico (individually,
Signatory; collectively, Signatories) enter into
this Agreement Suspending the Antidumping
Duty Investigation on Fresh Tomatoes from
Mexico (Agreement).

I. Product Coverage

The merchandise subject to this Agreement
is all fresh or chilled tomatoes (fresh
tomatoes) which have Mexico as their origin,
except for those tomatoes which are for
processing. For purposes of this Agreement,
processing is defined to include preserving
by any commercial process, such as canning,
dehydrating, drying, or the addition of
chemical substances, or converting the
tomato product into juices, sauces, or purees.
In Appendix F of this Agreement, Commerce
has outlined the procedure that Signatories
must follow for selling subject merchandise
for processing. Fresh tomatoes that are
imported for cutting up, not further
processing (e.g., tomatoes used in the
preparation of fresh salsa or salad bars), are
covered by this Agreement.

Commercially grown tomatoes, both for the
fresh market and for processing, are classified
as Lycopersicon esculentum. Important
commercial varieties of fresh tomatoes
include common round, cherry, grape, plum,
greenhouse, and pear tomatoes, all of which
are covered by this Agreement.

Tomatoes imported from Mexico covered
by this Agreement are classified under the
following subheading of the Harmonized
Tariff Schedules of the United States
(HTSUS), according to the season of
importation: 0702. Although this HTSUS
number is provided for convenience and
customs purposes, the written description of
the scope of this Agreement is dispositive.

35 See Section 777(c)(1) of the Act; see also 19
CFR 351.103, 351.304, 351.305, and 351.306.

36 The resumption of the investigation and
negotiation of a new suspension agreement were
conducted in accordance with Commerce’s
regulations in effect at the time of the original
investigation, 19 CFR 353.18 (1996). Because this
Agreement constitutes a new segment of the
proceeding, the Agreement is governed by the
regulations currently in effect. 19 CFR 351.701; see
also San Vicente Camalu SPR de Ri v. United
States, 491 F. Supp. 2d 1186 (CIT 2007).
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1II. Definitions

For purposes of the Agreement, the
following definitions apply:

A. “Anniversary Month” means the month
in which the Agreement becomes effective.

B. “Buyer” means the first unaffiliated
customer in the United States that takes title
of the subject merchandise.

C. “Effective Date” means the date on
which Commerce and the Signatories sign
the Agreement.

D. “Fresh Tomatoes” means the product
described under section I, “Product
Coverage,” of the Agreement.

E. “Grower Association” means a Mexican
grower association whose members produce
and/or export Fresh Tomatoes from Mexico
and are also Signatories to this Agreement,
e.g., Confederacion de Asociaciones
Agricolas del Estado de Sinaloa, A.C.;
Consejo Agricola de Baja California, A.C.;
Asociacién Mexicana de Horticultura
Protegida, A.C.; Asociacion de Productores
de Hortalizas del Yaqui y Mayo, and Sistema
Producto Tomate.

F. “Interested Party” means any person or
entity that meets the definitions provided in
section 771(9) of the Act.

G. “Mexico” means the customs territory of
the United Mexican States and foreign trade
zones within the territory of Mexico.

H. “Organic Tomatoes” means Fresh
Tomatoes produced by a production system
that has been certified “organic” by the U.S.
Department of Agriculture, is labeled as
“organic,” and may include Round, Roma,
Specialty, Stem On, and Tomatoes on the
Vine Fresh Tomatoes (see, respectively,
sections ILK, IL.L, ILN, I1.Q, and IL.S).

I. “PACA” means the Perishable
Agricultural Commodities Act of 1930, as
amended (7 U.S.C. 499a et seq.).

J. “Reference Price” means the minimum
price at which merchandise subject to this
Agreement can be sold in the United States.

K. “Round” means round Fresh Tomatoes,
whether mature green or vine ripe, not
including any Stem On tomatoes, regardless
of growing method or type of packing.

L. “Roma’” means roma or plum Fresh
Tomatoes, whether mature green or vine ripe,
not including any Stem On tomatoes,
regardless of growing method or type of
packing.

M. “Selling Agent” means any entity (e.g.,
importer, agent, distributor, or entity meeting
the definition of ‘““‘commission merchant,”
“dealer,” or “broker,” as those terms are
defined in section 1(b) of the PACA (7 U.S.C.
499a(b))) that facilitates the sale to the Buyer.

N. “Specialty” means grape, cherry,
heirloom, cocktail Fresh Tomatoes, or any
other tomato varietal, other than Round and
Roma tomatoes, with or without stem.

0. “Specialty—Loose” means Specialty
Fresh Tomatoes not in packaging.

P. “Specialty—Packed’” means Specialty
Fresh Tomatoes in packaging.

Q. “Stem On” means any type of Fresh
Tomato, except Specialty and Tomatoes on
the Vine, with some or all of the stem
attached.

R. “Substantially all”” of the subject
merchandise means not less than 85 percent
by value or volume of the imports of subject
merchandise.

S. “Tomatoes on the Vine” means any type
of Fresh Tomato, except Specialty, in which
there are two or more tomatoes, typically in
a cluster, with the vine attached; such
tomatoes include single tomatoes of the same
type that are found in the same package with
the tomato clusters herein defined.

T. “United States” means the customs
territory of the United States of America (the
50 States, the District of Columbia, and
Puerto Rico) and foreign trade zones located
within the territory of the United States.

U. “USDA” means the United States
Department of Agriculture.

V. “Violation” means noncompliance with
the terms of the Agreement, whether through
an act or omission, except for noncompliance
that is inconsequential or inadvertent, and
does not materially frustrate the purposes of
the Agreement. See section VIII for examples
of activities that may be deemed by
Commerce to be Violations.

W. “Working Group” means the joint
working group established on August 23,
2013 between the Mexican tomato industry
and the Government of Mexico for purposes
of regularly monitoring and reconciling Fresh
Tomatoes from Mexico export data and
identifying and addressing any
inconsistencies or irregularities.

Any term or phrase not defined by this
section shall be defined using either a
definition provided in the Act for that term
or phrase, or the plain meaning of that term,
as appropriate.

III. Suspension of Investigation

As of the Effective Date, in accordance
with section 734(c) of the Act and 19 CFR
351.208, Commerce will suspend its
antidumping duty investigation on Fresh
Tomatoes from Mexico initiated on April 18,
1996.37

IV. U.S. Import Coverage

In accordance with section 734(c)(1) of the
Act, the Signatories are the producers and/or
exporters in Mexico which account for
substantially all of the subject merchandise
imported into the United States. Commerce
may at any time during the period of the
Agreement require additional producers/
exporters in Mexico to sign the Agreement in
order to ensure that not less than
substantially all imports into the United
States are subject to the Agreement.

V. Statutory Conditions for the Agreement

In accordance with section 734(c) of the
Act, Commerce has determined that
extraordinary circumstances are present in
this investigation because the suspension of
the investigation will be more beneficial to
the domestic industry than the continuation
of the investigation and that the investigation
is complex.

In accordance with section 734(d) of the
Act, Commerce determines that the
suspension of the investigation is in the
public interest and that effective monitoring
of the Agreement by the United States is
practicable. Section 734(a)(2)(B) of the Act
provides that the public interest includes the

37 See Initiation of Antidumping Duty

Investigation: Fresh Tomatoes From Mexico, 61 FR
18377 (April 25, 1996).

availability of supplies of the merchandise
and the relative impact on the
competitiveness of the domestic industry
producing the like merchandise, including
any such impact on employment and
investment in that industry. Accordingly, if
a domestic producer requests an
administrative review of the status of, and
compliance with, the Agreement, Commerce
will take these factors into account in
conducting that review. If Commerce finds
that the Agreement is not working as
intended in this regard, Commerce will
explore all appropriate measures, including
renegotiation of the terms of the Agreement
to resolve the problem or measures under
section 751(d)(1) of the Act.

VI. Price Undertaking

In order to satisfy the requirements of
section 734(c)(1)(A) of the Act, each
Signatory individually agrees that, to prevent
price suppression or undercutting, it will not
sell in the United States, on and after the
Effective Date of the Agreement, merchandise
subject to the Agreement at prices that are
less than the Reference Prices established in
Appendix A.

In order to satisfy the requirements of
section 734(c)(1)(B) of the Act, each
Signatory individually agrees that for each
entry the amount by which the estimated
normal value exceeds the export price (or the
constructed export price) will not exceed 15
percent of the weighted average amount by
which the estimated normal value exceeded
the export price (or the constructed export
price) for all less-than-fair-value entries of
the producer/exporter examined during the
course of the investigation, in accordance
with the Act and Commerce’s regulations and
procedures, including but not limited to the
calculation methodologies described in
Appendix B.

VII. Monitoring of the Agreement

A. Import Monitoring

1. The Signatories will maintain the
Working Group, which will regularly monitor
and reconcile Mexican export data and
identify and address any inconsistencies or
irregularities. The Working Group will refer
any alleged Violations (either those
discovered during its monitoring exercises or
those reported by Commerce) to the Mexican
Government for appropriate action. For
further information, please see information
provided at: https://enforcement.trade.gov/
tomato.

2. Commerce will monitor entries of Fresh
Tomatoes from Mexico to ensure compliance
with section VI of this Agreement.

3. Commerce will review, and place on the
official record, publicly available data and
other official import data, including, as
appropriate, records maintained by U.S.
Customs and Border Protection (CBP), to
determine whether there have been imports
that are inconsistent with the provisions of
this Agreement.

4. Commerce will review, as appropriate,
data it receives from the Working Group and
through any data exchange program between
U.S. and Mexican government agencies, to
determine whether there have been imports
that are inconsistent with the provisions of
this Agreement.
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5. An interagency task force between
Commerce, USDA, and CBP will review data
and information, as appropriate, and
coordinate enforcement action, as necessary.

B. Compliance Monitoring

1. Commerce may require, and each
Signatory agrees to provide, confirmation,
through documentation provided to
Commerce, that the price received on any
sale subject to this Agreement was not less
than the established Reference Price.
Commerce may require that such
documentation be provided and be subject to
verification.

2. Commerce may require, and each
Signatory agrees to report in the prescribed
format and using the prescribed method of
data compilation, each sale of the
merchandise subject to this Agreement, made
either directly or indirectly to Buyers in the
United States, including each adjustment
applicable to each sale, as specified by
Commerce. Each Signatory agrees to permit
review and on-site inspection of all
information deemed necessary by Commerce
to verify the reported information.

3. Commerce may initiate administrative
reviews under section 751(a) of the Act in the
month immediately following the
Anniversary Month, upon request or upon its
own initiative, to ensure that exports of Fresh
Tomatoes from Mexico satisfy the
requirements of section 734(c)(1)(A) and (B)
of the Act. Commerce may perform
verifications pursuant to administrative
reviews conducted under section 751 of the
Act.

4. At any time it deems appropriate, and
without prior notice, Commerce shall
conduct verifications of parties handling
Signatory merchandise (e.g., Signatory
producers and/or exporters and Selling
Agents) to determine whether they are selling
Signatory merchandise in accordance with
the terms of this Agreement. Commerce shall
also conduct verifications at the Grower
Association level at locations and times it
deems appropriate to ensure compliance
with the terms of the Agreement. Commerce
may conduct periodic verifications, in
Mexico, at border-crossing locations, or
through questionnaires issued by Commerce,
to spot check compliance.

5. The Working Group shall provide to
Commerce a quarterly report on all issues
submitted by Commerce to the Working
Group for investigation under the Agreement.
In addition, the Working Group shall provide
to Commerce an annual report on all
activities undertaken, to include information
on any allegation of a Violation of the
Agreement, information uncovered during
investigations, and the results of/resolution
to the issue. Commerce shall place such
reports on the official record of the
Agreement.

6. Commerce and the Signatory producers/
exporters shall hold periodic meetings, as
necessary, e.g., more frequently during the
peak season, to discuss monitoring and
enforcement matters.

7. Commerce shall sample up to 40
Signatories on a quarterly basis, within 30
days of the end of each quarter, from which
to request detailed information related to

each sale of any type of subject tomato. With
good cause, to include any issues identified
pursuant to inspection under section VIL.C,
Commerce may sample more than 40
Signatories under this paragraph. Commerce
shall request information including: Date on
which it entered into a contract for the sale
of Signatory tomatoes with each Selling
Agent during that quarter; name of the
Selling Agent; quantity of tomatoes to be
supplied under that contract; and price of the
tomatoes sold under each contract. Further,
the sampled Signatories shall submit to
Commerce the following information: Export
license number, quantity exported under that
license; price of such tomatoes; importer of
record for each shipment, Selling Agent(s), if
any, involved in the sale; the Buyer (if
known); USDA inspection reports for the
required inspections under section VIL.C, if
applicable; and records to support any return
or destruction of tomato lots 38 pursuant to
those inspections. All information must be
submitted to Commerce in electronic format,
including Microsoft Excel reporting of all
data contained therein. Signatories selected
for sampling pursuant to this paragraph shall
be given at least 30 days to submit the
information requested by Commerce.

8. Through a contractual arrangement,
Signatories shall require their Selling Agents
to respond to Commerce’s requests for
information concerning sales of any type of
Signatory tomatoes. Commerce shall sample
up to 40 Selling Agents on a quarterly basis,
within 30 days of the end of each quarter,
from which to request information. With
good cause, to include any issues identified
pursuant to inspections under section VII.C,
Commerce can sample more than 40 Selling
Agents under this paragraph. Commerce shall
request information including: The date
during the quarter on which it entered into
a contract for sale of Signatory tomatoes, the
name of that Signatory, the quantity of
tomatoes to be supplied under that contract
and the price, and the pre-season letter sent
by the Selling Agent to the Buyer. The
sampled Selling Agent shall submit to
Commerce each quarter the quantity of
Signatory tomatoes it imports from each
Signatory and the quantity of Signatory
tomatoes it sells on behalf of each Signatory,
and, as applicable, USDA inspection reports
for the required inspections under section
VILG, if applicable; and records to support
any return or destruction of tomato lots
pursuant to those inspections. Each sampled
Selling Agent shall also submit to Commerce
a listing of each sale of Signatory tomatoes
it makes to a Buyer during the quarter,
including the name of the Buyer, quantity
sold by category of tomato, and the price. All
information must be submitted to Commerce
in electronic format, including Microsoft
Excel reporting of all data contained therein.
Selling Agents selected for sampling
pursuant to this paragraph shall be given at
least 30 days to submit the information
requested by Commerce.

38 For purposes of the Agreement, a lot is defined
as a grouping of tomatoes in a particular shipment
that is distinguishable by packing type.

C. Inspection of Subject Merchandise

1. Beginning approximately (and no less
than) six months from the Effective Date of
the Agreement, all loads of subject
merchandise, as specified in paragraph 2 of
this section, shall be subject to a USDA
inspection for quality and condition defects
near the border after entering the United
States.3® Commerce will consult with USDA
on the development and implementation of
the inspection program. The trade
community will have at least 60 days’
advance notice prior to implementation of
the inspection program. For avoidance of
doubt, all loads of Fresh Tomatoes from
Mexico that are inspected pursuant to a
USDA marketing order are not required to
also be inspected pursuant to the inspection
program under this section VIIL.C.

2. USDA shall inspect the following loads
of Fresh Tomatoes from Mexico: All Round
and Roma tomatoes (including Stem On) and
grape tomatoes in bulk. The following Fresh
Tomatoes are excluded from the inspection
requirement: Tomatoes on the Vine,
Specialty tomatoes, and grape tomatoes in
retail packages of 2 pounds or less. When the
load is available for inspection, the
importer ¢° must request the USDA
inspection and pay the associated USDA fees.
Inspections will be performed in a timely
manner. A USDA inspector will normally
arrive and complete the inspection within 48
hours of receiving an importer’s official
request for inspection. At locations that
normally have USDA inspectors in the area,
a USDA inspector will normally arrive and
complete the inspection within 24 hours of
the official request for inspection by the
importer.

3. USDA will perform inspections (an
unrestricted certification) in accordance with
its normal practice to determine quality,
condition, and grade pursuant to the
appropriate USDA standard covering fresh
tomatoes and greenhouse tomatoes and using
shipping point tolerances. All tomatoes must
grade to at least U.S. No. 2. The current,
applicable USDA standards are as follows:

a. U.S. No. 1, U.S. Combination, or U.S.
No. 2 of the U.S. Standards for Grades of
Fresh Tomatoes (for shipping point
tolerances see 51.1861 of the aforementioned
U.S. Standards).

b. U.S. No. 1 or U.S. No. 2 of the U.S.
Standards for Grades of Greenhouse
Tomatoes (for tolerances see 51.3348 of the
aforementioned U.S. Standards).

4. After the USDA inspection, the importer
will receive an inspection certificate, which
must be maintained by the importer and is
subject to submission to, and verification by,
Commerce, consistent with the importer’s
contractual obligation with the Signatory. If
a lot of Signatory tomatoes has more defects
than the tolerances established in the USDA
standards, then the importer may opt either
to recondition and re-inspect the lot, or
return it to Mexico. In the event of
reconditioning and re-inspection, any culls

39 The timelines specified in section VIL.C.1 will
be tolled per any Commerce tolling instituted
during the relevant periods.

40 As defined in 19 CFR 101.1 of CBP’s
regulations.
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must be destroyed under USDA supervision.
Proof of reconditioning and re-inspection
must be maintained by the importer and is
subject to submission to, and verification by,
Commerce, consistent with the importer’s
contractual obligation with the Signatory.
Alternatively, in the event of return to
Mexico, the entire lot must be returned to
Mexico or destroyed under USDA oversight,
with a USDA certificate provided to the
importer as proof of destruction. The
Signatory will be responsible for paying all
expenses related to the return of the entire lot
to Mexico or its destruction. Proof of such
return or destruction must be maintained by
the importer and is subject to submission to,
and verification by, Commerce, consistent
with the importer’s contractual obligation
with the Signatory.

5. Upon implementation of the inspection
program, each Signatory must ensure,
through a contractual arrangement with the
appropriate party, that the importer for all
imports of Fresh Tomatoes from Mexico from
the Signatory requests the USDA inspection,
as indicated above in section VII.C.2, and
maintains the documentation specified in
section VII.C.4. Similarly, upon
implementation of the inspection program,
Signatories must ensure, through a
contractual arrangement with the appropriate
party, that all lots of tomatoes that do not
pass the USDA inspection are either
reconditioned and re-inspected, or returned
to Mexico, as indicated above. Signatories
must maintain proof of these contractual
arrangements, provide such records to
Commerce upon request, and make them
available for verification by Commerce at any
time.

6. Signatories and Selling Agents, as
applicable, must maintain a copy of the
Mexican export license, USDA inspection
reports, and entry documents associated with
each entry of Signatory tomatoes into the
United States, as well as records to support
any return or destruction of tomato lots
under section VIL.C.4. Signatories and Selling
Agents, as applicable, must provide these
records to Commerce upon request and make
them available for verification by Commerce
at any time.

D. Shipping and Other Arrangements

1. All Reference Prices will be expressed in
U.S. Dollars ($) per pound (lb.) in accordance
with Appendix A. All Reference Prices are
FOB U.S. shipping point, i.e., to the U.S. side
of the U.S.-Mexico border. The Reference
Price includes all palletizing and cooling
charges incurred prior to shipment from the
Mexican shipping point, i.e., from the
Mexican side of the U.S.-Mexico border. The
delivered sales price to a Buyer for all Fresh
Tomatoes from Mexico exported directly, or
indirectly through a third country, to the
United States shall include all movement and
handling expenses beyond the point of entry
into the United States (e.g., McAllen,
Nogales, or Otay Mesa) and in excess of the
Reference Price, i.e., the FOB U.S. shipping
point price.

2. The parties to this Agreement
acknowledge that, in accordance with
Mexican regulations, Mexican tomato
producers and non-producer exporters

exporting to the United States will become
Signatories to the Agreement. Signatories
will fully comply with all requirements of
Mexican regulations concerning
identification, tracking, verification and
inspection by the relevant Mexican
authorities including the Ministry of
Economy (SECON), the Ministry of
Agriculture (SAGARPA), SAGARPA’s
National Food Health, Safety and Quality
Service (SENASICA) and Customs. Signatory
producers will be required to formally assign
volumes, through SECON, sold in Mexico to
another party as a condition for that party to
obtain an export notice (i.e., an aviso
automatico). In accordance with Mexican
regulations, non-compliance will result in
the revocation of export privileges. In
addition, exporting Fresh Tomatoes to the
United States under a Signatory number
different than one’s own Signatory number
may result in revocation of a Signatory’s
export license in Mexico. For further
information, please see information provided
at: https://enforcement.trade.gov/tomato.

3. Signatories agree not to take any action
that would circumvent or otherwise evade, or
defeat the purpose of, this Agreement.
Signatories agree to undertake any measures
that will help to prevent circumvention. For
example, each Signatory will take the
following actions:

a. It is the responsibility of each Signatory
to ensure that each sale of its merchandise is
made consistent with the requirements of
this Agreement and all its Appendices. To
that end, each Signatory shall enter into a
contract with the Selling Agent(s), if the sale
is made indirectly to the Buyer, or with the
Buyer, if the sale is made directly to the
Buyer, that incorporates the terms of this
Agreement. This contractual arrangement
must establish that the Selling Agent
maintain documentation demonstrating that
sales of subject merchandise are made
consistent with the requirements of this
Agreement. Further, if the Signatory’s sale to
the Buyer is made through a Selling Agent,
the Selling Agent shall incorporate the terms
of this Agreement into its contract with the
Buyer. It is the responsibility of each
Signatory to confirm and ensure any such
Selling Agent(s) and Buyer(s) hold a valid
and effective license issued pursuant to the
PACA, to the extent required by the PACA.41
All contractual arrangements will specify
that parties in the distribution chain from the
Signatory to the Buyer will maintain
documentation as required by the PACA and
as consistent with the requirements of the
Agreement.

b. Each Signatory will label its boxes of
subject merchandise that are exported to the
United States with its name, Signatory
identification number, and a statement that
“These Tomatoes Were Grown/Exported By a
Signatory of the 2019 Suspension
Agreement.” 42 Alternatively, if the Signatory

41This may be done by using “PACA SEARCH”
on the PACA website at www.usda.gov/paca, or by
calling the PACA National License Center Customer
Service line at 1-800—495-7222, ext #1.

42 Signatories may continue to use boxes with
markings from the 2013 Suspension Agreement
through three months from the Effective Date, but
they must add the type of tomato being shipped to

that exports the subject merchandise is
different from the entity that produced the
subject merchandise, it will label the boxes
with its name and its Signatory identification
number. Each Signatory also will label its
boxes with the type of tomato being shipped
in the box, i.e., Round, Roma, Specialty,
Stem On, or Tomatoes on the Vine.

c. Each Signatory will label its boxes of
fresh tomatoes sold in Mexico with its name,
Signatory number, and the statement
“Prohibida Su Exportacion a los EUA/Not for
Export to the United States.”

4. Not later than 30 days after the end of
each quarter,*3 each Signatory must submit a
certification to Commerce. Through a
contractual arrangement, Signatories shall
require their Selling Agents to provide
information necessary for inclusion in the
Signatories’ quarterly certification. Each
Signatory agrees to permit full verification of
its certification as Commerce deems
necessary. Signatories can obtain a copy of
the suggested forms for submitting the
quarterly certification information from
Commerce’s website at: https://
enforcement.trade.gov/tomato. Quarterly
certifications must be submitted to
Commerce in electronic format, including
Microsoft Excel reporting of all data
contained therein. The certification must
include:

a. A written statement to Commerce
certifying that the invoice price for all sales
of its Fresh Tomatoes made during the most
recently completed quarter (after rebates,
backbilling, discounts for quality, and other
claims) were at or above the Reference Prices
in effect, were not part of or related to any
act or practice which would have the effect
of hiding the real price of the Fresh Tomatoes
being sold (e.g., a bundling arrangement, on-
site processing arrangement, commingling
tomato products, discounts/free goods/
financing package, end-of-year rebates, free
freight, and/or a swap or other exchange),
and were otherwise consistent with the terms
of the Agreement.

b. The total quantity and value of tomatoes
by tomato type sold during the most recently
completed quarter (whether directly or via a
Selling Agent), and the total quality and
condition defect sales adjustments granted,
as applicable, pursuant to Appendix D. For
any sales adjustments, the Signatory must
report the number of lots on which claims for
quality and condition defects were granted,
the total volume of tomatoes destroyed, the
total value of claims granted, and the total
value of payments made to the Buyer by the
Signatory and/or Selling Agent.

¢. All USDA-issued certifications showing
destruction of any defective tomatoes
pursuant to Appendix D.

d. Documentation of any return of rejected
lots to Mexico, pursuant to Appendix D, and
a written statement that there were no
additional rejections beyond those being
provided.

e. The volume of a Signatory producer’s
registered production that is assigned to any

the existing labeling on the box, i.e., Round, Roma,
Specialty, Stem On, or Tomatoes on the Vine.

43 The quarters are December 1-February 28,
March 1-May 31, June 1-August 30, and September
1-November 30.
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other party for export to the United States
and the name of that party.

f. The volume of each Signatory exporter’s
(e.g., a non-producer exporter) registered
production assigned to it for export to the
United States by a Signatory producer(s) and
the name of the Signatory producer(s).

g. A statement acknowledging the
Signatory’s understanding that intentional
Violations of the Agreement are subject to
additional civil penalties per section VIII.B of
the Agreement.

h. Alternatively, a written statement to
Commerce, if the Signatory did not export
Fresh Tomatoes to the United States,
certifying that it made no sales to the United
States during the most recently completed
quarter.

E. Rejection of Submissions

Commerce may reject: (1) Any information
submitted after the deadlines set forth in this
Agreement; (2) any submission that does not
comply with the filing, format, translation,
service, and certification of documents
requirements under 19 CFR 351.303; (3)
submissions that do not comply with the
procedures for establishing business
proprietary treatment under 19 CFR 351.304;
(4) submissions that do not comply with any
other applicable regulations, as appropriate,
or any information that it is unable to verify
to its satisfaction. If information is not
submitted in a complete and timely fashion
or is not fully verifiable, Commerce may use
facts otherwise available for the basis of its
decision, as it determines appropriate,
consistent with section 776 of the Act.

F. Compliance Consultations

1. When Commerce identifies, through
import or compliance monitoring or
otherwise, that sales may have been made at
prices inconsistent with section VI of this
Agreement, Commerce will notify each
Signatory which it believes is responsible
through their Grower Associations’ counsel
or directly, in the event that the Signatory is
not represented by counsel. Commerce will
consult with each such party for a period of
up to 60 days to establish a factual basis
regarding sales that may be inconsistent with
section VI of this Agreement.

2. During the consultation period,
Commerce will examine any information that
it develops or which is submitted, including
information requested by Commerce under
any provision of this Agreement.

3. If Commerce is not satisfied at the
conclusion of the consultation period that
sales by such Signatory are being made in
compliance with this Agreement, Commerce
may evaluate under section 751 of the Act,
or section 19 CFR 351.209, whether this
Agreement is being violated, as defined in
section VIILE of this Agreement, by such
Signatory. Without prejudice to the
provisions of section XI of this Agreement, in
no event will Commerce terminate the
Agreement under this provision outside of
the scope of a review under section 751.

G. Operations Consultations

Commerce will consult with the
Signatories regarding the operations of this
Agreement. The Signatories or Commerce
may request such consultations, as necessary.

The Signatories and Commerce may agree
to revise the Reference Prices subject to
consultations.

VIII. Violations of the Agreement

A. If Commerce determines that there has
been a Violation of the Agreement or that the
Agreement no longer meets the requirements
of sections 734(c) or (d) of the Act, Commerce
shall take action it determines appropriate
under section 734(i) of the Act and
Commerce’s regulations.

B. Pursuant to section 734(i) of the Act,
Commerce will refer any intentional
Violations of the Agreement to CBP. Any
person who intentionally commits a
Violation of the Agreement shall be subject
to a civil penalty assessed in the same
amount, in the same manner, and under the
same procedures as the penalty imposed for
a fraudulent violation of section 592(a) of the
Act. A fraudulent violation of section 592(a)
of the Act is punishable by a civil penalty in
an amount not to exceed the domestic value
of the merchandise. For purposes of the
Agreement, the domestic value of the
merchandise will be deemed to be not less
than the Reference Price, as the Signatories
agree not to sell the subject merchandise at
prices that are less than the Reference Price
or to ensure that sales of the subject
merchandise are made consistent with the
terms of the Agreement.

C. In addition, Commerce will examine the
activities of Signatories, Selling Agents, and
any other party to a sale subject to the
Agreement to determine whether any
activities conducted by any party aided or
abetted another party’s Violation of the
Agreement. If any such parties are found to
have aided or abetted another party’s
Violation of the Agreement, they shall be
subject to the same civil penalties described
in section VIII.B above.

Signatories to this Agreement consent to
the release of all information presented to or
obtained by Commerce during the conduct of
verifications to CBP and/or USDA. Further,
through a contractual arrangement,
Signatories shall require that the Selling
Agent(s) consent to the release of all
information presented to or obtained by
Commerce during the conduct of
verifications to CBP and/or USDA.

D. Any Violation of the terms of this
Agreement by a PACA licensee may be
deemed by the PACA Division as “unfair
conduct” in accordance with the PACA.44
Commerce, a Signatory, or any other
interested person may file with the Secretary
of Agriculture a written notification of any
alleged violation of the PACA pursuant to
section 6(b) of the PACA (7 U.S.C. 499f(b)).
Upon receipt of a written notification, the
PACA Division will examine the allegation
and determine whether further investigation,
issuance of a letter of warning, or
administrative complaint is warranted.
Failure of a PACA licensee to cooperate with
an ongoing investigation can lead to
suspension of license and publication

44 Although not a party to this Agreement, the
actions of a Buyer who is a PACA licensee or is
operating subject to license that aid or abet a
Violation of the Agreement may constitute an unfair
trade practice that violates the PACA.

thereof. When an administrative complaint is
filed, a finding by an administrative law
judge that a PACA licensee or an entity
operating subject to license has engaged in
repeated and flagrant violations of the PACA
can result in the assessment of a civil
penalty, or suspension or revocation of the
PACA license and/or publication thereof.
Ensuing licensing and employment
restrictions are mandated by the PACA
Division. Notice of disciplinary actions taken
against a licensee or an entity subject to
license is released to the public.

E. Examples of activities which Commerce
may deem to be Violations of the Agreement
include:

1. Sales in which the invoice prices of
subject merchandise (after rebates,
backbilling, discounts for quality, and other
claims) are below the Reference Price.

2. Any act or practice which would have
the effect of hiding the real price of the Fresh
Tomatoes from Mexico being sold (e.g., a
bundling arrangement, on-site processing,
commingling tomato products, discounts/free
goods financing package, end-of-year rebates,
free freight, or a swap or other exchange).

3. Failure to request a USDA inspection on
a load in accordance with section VII.C.2.

4. Failure to comply with the requirements
of sections VII.C.4, VII.C.5, or VII.C.6.

5. Labeling boxes in a manner that is
inconsistent with the labeling provisions of
section VIL.D.3.b above to circumvent this
Agreement.

6. Sales of exports that were not properly
assigned by a Signatory producer to a non-
producer Signatory through SECON and are
therefore inconsistent with section VIL.D.2.

7. Failure to provide a quarterly
certification in accordance with section
VILD.4.

8. Repeated or routine over filling of boxes
beyond reasonable variations in weights for
the apparent purpose of circumventing this
Agreement.

9. A Signatory’s failure to notify Commerce
of intended shipments of Fresh Tomatoes
from Mexico in boxes for which there is no
average weight on the box weight chart in
accordance with Appendix C.

10. Sales that are not in accordance with
the terms and conditions applied by
Commerce when calculating net sales prices
for transactions involving adjustments due to
changes in quality and condition after
shipment as detailed in Appendix D of this
Agreement.

11. Selling Signatory tomatoes to Canada in
a manner that is not consistent with the
requirements of Appendix E of this
Agreement.

12. Selling Signatory tomatoes for
processing in the United States in a manner
that is not consistent with the requirements
of Appendix F of this Agreement.

13. Exporting Fresh Tomatoes from Mexico
to the United States under a Signatory
number different than one’s own Signatory
number.

14. Failure to comply with the terms of this
Agreement.

15. Any other act or practice that
Commerce finds is in violation of this
Agreement.



49994

Federal Register/Vol. 84, No. 185/ Tuesday, September 24, 2019/ Notices

IX. Other Provisions

A. In entering into this Agreement, the
Signatories do not admit that any exports of
Fresh Tomatoes from Mexico are having or
have had an injurious effect on fresh tomato
producers in the United States, have caused
the suppression or undercutting of prices, or
have been sold at less than fair value.

B. Upon request, Commerce will advise
any Signatory of Commerce’s methodology
for calculating its export price (or
constructed export price) and normal value
in accordance with the Act and Commerce’s
regulations and procedures, including but
not limited to, the calculation methodologies
described in Appendix B of this Agreement.

X. Disclosure and Comment

This section provides the terms for
disclosure and comment following
consultations or during segments of the
proceeding not involving a review under
section 751 of the Act.

A. If Commerce proposes to revise the
Reference Price(s) as a result of agreement
between the parties pursuant to consultations
under section VII.G of this Agreement,
Commerce will disclose the preliminary
Reference Price(s), including calculation
methodology and all information or data
from which that methodology is derived, not
less than 30 days before the date on which
the price(s) would become final and effective.

B. Not later than seven days after the date
of disclosure under paragraph X.A, Interested
Parties may submit written comments
concerning the proposed Reference Price(s)
to Commerce, not to exceed fifteen pages.
After reviewing these submissions and after
consultations with the Signatories,
Commerce will establish the final Reference
Price(s).

C. Interested Parties shall file all
communications and other submissions
made pursuant to section VII or other
sections of the Agreement via Commerce’s
Antidumping and Countervailing Duty
Centralized Electronic Service System

(ACCESS), which is available to registered
users at https://access.trade.gov and to all
parties at the following address:

U.S. Department of Commerce, Central
Records Unit, Room B8024, 1401
Constitution Ave. NW, Washington, DC
20230
Such communications and submissions

shall be filed consistent with the

requirements provided in 19 CFR 351.303.
D. Commerce may make available to

representatives of each Interested Party,

pursuant to and consistent with 19 CFR
351.304-351.306, any business proprietary
information submitted to and/or collected by

Commerce pursuant to section VII of this

Agreement, as well as the results of

Commerce’s analysis of that information.

XI. Duration of the Agreement

A. This Agreement has no scheduled
termination date. Termination of the
suspended investigation will be considered
in accordance with the five-year review
provisions of section 751(c) of the Act and 19
CFR 351.218.

B. An individual Signatory, or Signatories,
collectively, or Commerce may withdraw
from this Agreement upon 90 days’ written
notice to Commerce or the Signatories,
respectively.

Jeffrey I. Kessler

Assistant Secretary for Enforcement and
Compliance

U.S. Department of Commerce

Date

The following parties hereby certify that
the members of their organization agree to
abide by all terms of the Agreement:

Lic. Gustavo Rojo Plascencia

President

Confederacion de Asociaciones Agricolas del
Estado de Sinaloa, A.C.

Date

Ing Rosario Antonio Beltran Ureta
President
Sistema Producto Tomate

Date

Oscar Woltman De Vries

President

Asociacion Mexicana de Horticultura
Protegida, A.C.

Date

Antonio Roberto Gandara Gonzalez

President

Asociacion de Productores de Hortalizas del
Yaqui y Mayo

Date

Salvador Garcia Valdez
President
Consejo Agricola de Baja California, A.C.

Date

Andrew Jaxa-Debicki
Arent Fox, LLP—Counsel
For NS Brands, Ltd.

Date

Appendix A—Agreement Suspending
the Antidumping Duty Investigation on
Fresh Tomatoes From Mexico—
Reference Prices

Consistent with the requirements of section
734(c) of the Act, to eliminate completely the
injurious effect of exports to the United
States and to prevent the suppression or
undercutting of price levels of domestic fresh
tomatoes, the Reference Prices are as follows:

REFERENCE PRICE IN U.S. DOLLARS PER POUND (LB.)
[FOB U.S. shipping point, i.e., U.S. side of the U.S.-Mexico border] 45

Fresh Tomatoes Other Than Organic Tomatoes

Organic Tomatoes

Round and Roma
Stem On
Tomatoes on the Vine
Specialty—Loose
Specialty—Packed
Round and Roma
Stem On
Tomatoes on the Vine
Specialty—Loose
Specialty—Packed

0.31
0.46
0.50
0.49
0.59
0.434
0.644
0.70
0.686
0.826

The Reference Price for each type of box
shall be determined based on the average
weights stated in the chart contained in
Appendix C of the Agreement. The delivered
sales price to a Buyer for all Fresh Tomatoes
from Mexico exported directly, or indirectly

45 The Reference Prices will remain in effect until
changed. In accordance with section VILG of the
Agreement, the Reference Prices may be revised. No
revision will be considered before one year from the
Effective Date.

through a third country, to the United States
shall include all movement and handling
expenses beyond the point of entry into the
United States (e.g., McAllen, Nogales, or Otay
Mesa) and in excess of the Reference Price,
ie., the FOB U.S. shipping point price.

Appendix B—Agreement Suspending
the Antidumping Duty Investigation on
Fresh Tomatoes From Mexico—
Analysis of Prices at Less Than Fair
Value

A. Normal Value

The cost or price information reported to
Commerce that will form the basis of the
normal value (NV) calculations for purposes
of the Agreement must be comprehensive in
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nature and based on a reliable accounting
system (e.g., a system based on well-
established standards and can be tied either
to the audited financial statements or to the
tax return filed with the Mexican
government).

1. Based on Sales Prices in the Comparison
Market

When Commerce bases normal value on
sales prices, such prices will be the prices at
which the foreign like product is first sold for
consumption in the comparison market in
the usual commercial quantities and in the
ordinary course of trade. Also, to the extent
practicable, the comparison shall be made at
the same level of trade as the export price
(EP) or constructed export price (CEP).

Calculation of NV:
Gross Unit Price
+/— Billing Adjustments
— Movement Expenses
— Discounts and Rebates
— Direct Selling Expenses
— Commissions
— Home Market Packing Expenses
= Normal Value (NV)

2. Constructed Value

When normal value is based on
constructed value, Commerce will compute
constructed values (CVs) for each growing
season, as appropriate, based on the sum of
each respondent’s growing and harvesting
costs for each type of tomato, plus amounts
for selling, general and administrative
expenses (SG&A), U.S. packing costs, and
profit. Commerce will collect this cost data
for an entire growing season in order to
determine the accurate per-unit CV of that
growing season.

Calculation of CV:

+ Direct Materials

+ Direct Labor

+ Factory overhead
= Cost of Manufacturing

+ Home Market SG&A*
= Cost of Production

+ U.S. Packing

+ Profit*
= Constructed Value (CV)

* SG&A and profit are based on home-market
sales of the foreign like product made in
the ordinary course of trade. SG&A
includes financing but not movement
expenses.

B. Export Price and Constructed Export Price

EP and CEP refer to the two types of
calculated prices for merchandise imported
into the United States. Both EP and CEP are
based on the price at which the subject
merchandise is first sold to a person not
affiliated with the foreign producer or
exporter.

Calculation of EP:
Gross Unit Price

— Movement Expenses

— Discounts and Rebates

+/ —Billing Adjustments

+Packing Expenses

+Rebated Import Duties
= Export Price (EP)

Calculation of CEP:
Gross Unit Price
— Movement Expenses

— Discounts and Rebates

+/ — Billing Adjustments

— Direct Selling Expenses

— Indirect Selling Expenses that relate to
commercial activity in the United States

— The cost of any further manufacture or
assembly incurred in the United States

— CEP Profit

+ Rebated Import Duties

— Commissions

= Gonstructed Export Price (CEP)

C. Fair Comparisons

To ensure that a fair comparison with EP
or CEP is made, Commerce will make
adjustments to normal value. Commerce will
adjust for physical differences between the
merchandise sold in the United States and
the merchandise sold in the home market.
For EP sales, Commerce will add in U.S.
direct selling expenses, U.S. commissions 46
and packing expenses. For CEP sales,
Commerce will subtract the amount of the
CEP offset, if warranted, and add in U.S.
packing expenses.

Appendix C—Agreement Suspending
the Antidumping Duty Investigation on
Fresh Tomatoes From Mexico—Box
Weights

Commerce has the sole authority to make
revisions to the Box Weight Charts used to
apply the applicable reference price to
particular box configurations. The Reference
Prices for each pack style or box
configuration shall be determined based on
the average net weights stated in the Box
Weight Charts below.

Commerce shall commence and complete a
box weighing exercise within 12 months
following the signature of this Agreement,
and thereafter, at such times as considered
appropriate by Commerce. From the Effective
Date, until such time as the box weight
exercise is completed, the box weights from
the previous 2013 suspension agreement will
be incorporated into this current agreement,
with necessary additions or modifications.

All weighing exercises may occur at a U.S.
Customs and Border Protection (CBP) port
facility, at U.S. Selling Agent facilities, in
bonded compounds, or at Signatory
packhouses, at the sole discretion of
Commerce. For weighing exercises
conducted at a GBP port facility, Commerce
will coordinate with CBP in its collection
and review of data for calculating and
monitoring box-specific average weights, as
appropriate.

Commerce will provide 14 hours advance
notice to the Signatories (through the Grower
Associations’ counsel or directly to the
Signatories, in the event that they are not
represented by counsel) of the
commencement of any box weighing
exercise. Subject to approval by Commerce
and CBP, as appropriate, Commerce will
undertake best efforts to ensure that at least
two, but no more than four representatives of
the Signatories are permitted access to a port
or other facility to observe the box weighing
exercise. Observers will be chosen by the
Grower Associations. Any requests for

46 If there are not commissions in both markets,
then Commerce will apply a commission offset.

additional observers from Signatories not
represented by the Grower Associations’
counsel will be considered by Commerce. In
the event that no otherwise qualified
observers are permitted by CBP to enter a
port facility, Commerce will either delay the
exercise until at least one qualified observer
is present or, at its discretion, will conduct
the box weighing exercise at an alternate
location.4”

To derive representative average net
weights 48 for each box type in the charts
below, and any configurations that may be
added, Commerce will weigh twenty sample
boxes from ten shippers for high-volume
pack types,#® a minimum of two shippers for
low-volume pack types, and five shippers for
all other pack types. All shippers will be
randomly chosen, without notice to the
specific shippers.

Observers may raise bona fide challenges
to the recording of the weight of a particular
box at the time it is weighed and must
specify the nature of the challenge.5° The
parties will endeavor to resolve any such
challenges immediately at the time of the
weighing. A box weight will not be recorded
if a bona fide challenge is not resolved. No
challenges to the weight of a box will be
considered once its weight has been
recorded.

If Commerce determines to revise an
average weight figure based upon
information that an average weight on the
chart is no longer accurate or to provide an
average weight for a box configuration not
currently on the chart, Commerce will
provide at least fifteen days’ notice to
Signatories (through the Grower
Associations’ counsel or directly to the
Signatories, in the event that they are not
represented by counsel) prior to the effective
date of such revised average weights for
purposes of this Agreement. Commerce will
determine the revised average weight in
accordance with the procedure described
above.

In the event that a Signatory intends to
export subject merchandise to the United
States in a box for which there is no average
weight on the chart, the Signatory shall
notify Commerce in writing no later than five
business days prior to the date of the first
exportation of such boxes to the United
States. Signatories can obtain a copy of the
suggested form for submitting this

47 Assuming proper notice is provided and
necessary government approval is granted, it is the
Signatories’ responsibility to ensure that their
representatives observe the box weighing exercise,
or the right to observe is waived.

48 Average net weights are calculated by
deducting the tare weight from the average gross
box weight. For each twenty-box sample, the tare
weight will be calculated by weighing a minimum
of two empty boxes. If the differences in the weights
of the boxes exceed two-hundredths of a pound,
additional boxes will be weighed to establish the
tare. Irrespective of any deviation, the average
weight of five boxes will be sufficient to establish
the tare.

49 The 25-pound box configuration is an example
of a high-volume pack type.

50 Examples of bona fide challenges may include
the non-random selection of trucks, loads or boxes,
or selection of wet, damaged, or compromised
boxes or pallets.
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information from Commerce’s website at:
https://enforcement.trade.gov/tomato. This
information must be submitted to Commerce
in accordance with the filing instructions set
forth in Commerce’s regulations. Commerce
shall allow any Interested Party to submit
written comments, not to exceed ten pages,
on the appropriate average weight for the box
within seven days after the filing of the
written notification by the Signatory, and
Commerce shall inform the Signatory or its
representative of the average weight for the
box no later than thirty days after filing of the
written notification by the Signatory. A
Signatory’s failure to notify Commerce of
intended shipments of tomatoes in boxes for
which there is no average weight on the box
weight chart may constitute a Violation of the
Agreement in accordance with section
VIILE.9.

Invoice Unit Price

Invoice Unit Price

Box-Weight Chart—Round and Roma
Suspension of Antidumping Investigation on
Fresh Tomatoes From Mexico

TBD

Box-Weight Chart—Stem on Suspension of
Antidumping Investigation on Fresh
Tomatoes From Mexico

TBD

Box-Weight Chart—Tomatoes on the Vine
Suspension of Antidumping Investigation on
Fresh Tomatoes From Mexico

TBD

Box-Weight Chart—Specialty—Loose
Suspension of Antidumping Investigation on
Fresh Tomatoes From Mexico

TBD

Box-Weight Chart—Specialty—Packed
Suspension of Antidumping Investigation on
Fresh Tomatoes From Mexico

TBD

Appendix D—Agreement Suspending The
Antidumping Duty Investigation On Fresh
Tomatoes From Mexico—Procedures for
Making Adjustments to the Sales Price Due
to Certain Changes in Condition After
Shipment

The purpose of this appendix is to explain
the procedures for making adjustments to the

sales price of Signatory tomatoes due to
certain changes in condition after shipment
following USDA inspections at destination
points (e.g., receiver facilities). Where a
partial lot is being rejected, the net sales
price of all accepted tomatoes in the lot shall
result in a unit price that is not less than 100
percent of the applicable Reference Price
established in Appendix A minus the per-
unit USDA inspection fees and per-unit
freight expenses attributable to the defective
tomatoes. In such cases, the following
formula shall be satisfied: 51

(Tatal Invoice Quanity *) _ (Tatal Rejected Quantity *) - (Reference Price ) _ <<USDA Inspection Fee +) . (Tatal Rejected Quanity))

>! Note that: Net Per-Unit Sales Price of Accepted Tomatoes = (

Appendix G of the Agreement outlines
specific actions that Signatories should take
to ensure that their efforts to abide by the
Agreement are upheld in any claims taken to
USDA under PACA.

To facilitate the verification of claims for
changes in condition after shipment, the
contracts between the Signatory and the
Buyer (if no Selling Agent(s) is included in
the distribution chain) or between the
Signatory, Selling Agent(s), and the Buyer
must establish that all documentation be
completed within 15 business days after the
USDA inspection, and that claims be
resolved within 15 business days after the
USDA inspection, unless the claim is referred
to PACA for mediation. Failure to complete
this documentation in a timely manner may
constitute a Violation of the Agreement in
accordance with section VIILE.10. When
filing quarterly certifications with Commerce
in accordance with section VIL.D .4,
Signatories must report the number of lots on
which claims for quality and condition
defects were granted, the total volume of
tomatoes destroyed, the total value of claims
granted, and the total value of payments
made to the Buyer by the Signatory and/or
Selling Agent.

Upon request from Commerce at any time,
whether for sales made directly, or indirectly
through a Selling Agent, to the Buyer,

per Unit

Signatories must provide a worksheet
detailing all adjustments, expenses, and
payments to the Buyer by the Signatory or
Selling Agent related to such reported claims
for quality and condition defects in a given
quarter, with a reconciliation to the invoice
price and supporting documentation to
include the CBP entry packet (if available),
USDA inspection certificates, Commerce’s
Accounting Sales and Cost form, bills of
lading, invoices, credit memos, freight
invoices, reconditioning/repacking invoices,
inspection fees, as well as destruction
receipts, donation certificates, and or/proof
of return.

A. USDA Inspection and Adjustments

1. No adjustments will be made for failure
to meet suitable shipping conditions unless
supported by an unrestricted USDA
inspection. A USDA inspection certificate
reflecting the unrestricted USDA inspection
must be provided to support claims for
rejection of full or partial lots. The USDA
inspection certificate should identify all
quality and condition defects identified in
paragraph 5 that are found in the inspection.

2. If the USDA inspection indicates that the
lot has: (1) Over 8% soft/decay condition
defects; (2) over 15% of any one quality or
condition defect; or (3) greater than 20% total
quality and/or condition defects, the receiver

Freight Expense

Total Invoice Quanity

Total Invoice Quantity *) _ (Tatal Rejected Quantity *)
Invoice Unit Price

Invoice Unit Price

may reject the lot or may accept a portion of
the lot and reject the quantity of tomatoes
lost during the salvaging process. In those
instances, price adjustments will be
calculated as described below. For purposes
of this Agreement, a quality or condition
defect is any defect listed in the charts in part
A.5 below. When a lot of tomatoes has
quality and condition defects in excess of
those outlined above as documented on a
USDA inspection certificate, the documented
percentage of the tomatoes with quality and
condition defects are considered DEFECTIVE
tomatoes.

3. No adjustments will be made for failure
to meet suitable shipping conditions if the
USDA inspection certificate does not indicate
one of the quality or condition thresholds
outlined above.

4. The USDA inspection must be requested
no more than eight hours from the time of
arrival at the destination specified by the
receiver and be performed in a timely fashion
thereafter. If there is more than one USDA
inspection on a given lot, the inspection
certificate corresponding to the first
inspection is the one that will be used for
making any adjustment to the sales price.
However, if an appeal inspection is
conducted which reverses the original
inspection, it will supersede the first
inspection, as long as the appeal inspection
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is requested within a reasonable amount of
time not to exceed 12 hours from the first
inspection.

The first receiver of the product, regardless
of whether that receiver is acting on behalf
of a Buyer or whether the receiver is the
Buyer acting on its own right, must specify
the city/metropolitan area of the destination
of the product. The inspection will take place
at the destination of delivery as specified
prior to shipment.

No adjustments will be granted for a USDA
inspection at a destination which is different
from the destination specified by the first
receiver of the product. In the event that the
first receiver does not specify the city/
metropolitan area of the destination of the
product, the eight-hour period within which
an inspection may be requested will begin to
run at such time as title to the product
transfers to the unrelated purchaser, for
example, upon loading of the product at the
first handler’s (importer’s) warehouse in an
FOB transaction and upon delivery of the
product to the Buyer’s warehouse in a
delivered sale.

A person or company shall be considered
a broker for a Buyer: (1) When that person
or company falls within the description of
types of broker operations set forth in 7 CFR
46.27; or (2) has provided a broker’s
memorandum of sale as set forth in 7 CFR
46.28(a). The following paragraphs apply if a
broker or dealer is involved in the
transaction.

A broker, unlike a dealer, does not take
ownership or control of the tomatoes but
arranges for delivery directly to the vendor or
purchaser. Because a broker never takes
ownership or control over, or title to, the
tomatoes, the Buyer and not the broker may
request an inspection, and only the Buyer is
entitled to any resulting adjustments. The
inspection would take place at the Buyer’s
destination, as specified in the broker’s
contract with the Selling Agent.

When a dealer is involved in the sale, the
destination of delivery stated in the contract
is where the inspection is to take place. If the
dealer does not specify the destination of
delivery, the default destination of delivery
is the warehouse of the Selling Agent. With
respect to a lot of tomatoes that is owned or
controlled by a dealer, it is the responsibility
of the dealer to request an inspection of the
tomatoes in his possession in a timely
manner, if he deems it necessary. If the
dealer does not request an inspection in a
timely manner (i.e., within eight hours from
the time of arrival at the destination specified
by the dealer) and resells the tomatoes to a
third party, which does request an
inspection, the dealer is then responsible for
all costs and adjustments pertaining to the
inspection and the condition or quality of the
tomatoes.

5. Under this Agreement, adjustments to
the sales price of Signatory tomatoes will be
permitted for all condition defects as well as
the quality defect noted below. The term
“condition defect” is intended to have the
same definition recognized by USDA’s
Specialty Crops Inspection Division and,
therefore, covers the following items:

Condition defects

(1) Abnormal Coloring

(2) Abnormally Soft and Watery Fruit

(3) Blossom End Discoloration

(4) Bruises

(5) Chilling Injury

(6) Cuts and Broken Skins (unhealed)

(7) Discolored Seed Areas

(8) Freezing and Freezing Injury

(9) Insect/Worm Injury (alive when present)

(10) Internal Discoloration

(11) Moldy and/or Decayed Stems

(12) Nailhead Spot

(13) Shriveling

(14) Skin Checks

(15) Soft/Decay

(16) Soil Spot

(17) Surface Discoloration (Silvery-White and
Gold Fleck)

(18) Sunburn

(19) Sunken Discolored Areas

(20) Waxy Blister

(21) White Core

The term “quality defects” is intended to
have the same definition recognized by
USDA'’s Specialty Crops Inspection Division
and covers the following subset of such
items:

Quality defects

(1) Puffiness

6. In calculating the transaction price for
lots subject to an adjustment claim for quality
and condition defects, as defined above, the
tomatoes classified as DEFECTIVE will be
treated as rejected and as not having been
sold.

B. Contractual Terms for Rejection of Partial
Lots

If the lot contains quality and condition
defects greater than those outlined above and
the receiver does not reject the entire lot of
tomatoes, Commerce will factor certain
adjustments into the transaction price.
Specifically, the Signatory or Selling agent,
as applicable, may reimburse the Buyer for
the inspection fees listed on the USDA
inspection certificate and the freight
expenses attributable to the defective
tomatoes.

1. The per-unit price invoiced to and paid
by the Buyer for the accepted tomatoes must
not fall below the Reference Price minus the
per-unit USDA inspection fees and per-unit
freight expenses attributable to the defective
tomatoes, in accordance with the above-
specified formula.

2. The Signatory or Selling Agent, as
applicable, may reimburse the Buyer for the
portion of freight expenses allocated to the
DEFECTIVE tomatoes.

3. The Signatory or Selling Agent, as
applicable, may reimburse the Buyer for the
inspection fees attributable to the
DEFECTIVE tomatoes and listed on the
USDA inspection certificate.

4. Any reimbursements from, by, or on
behalf of the Signatory or Selling Agent, as
applicable, that are not specifically
mentioned in item B.2 and B.3 above, or that
are not properly documented, will be not be

allowed to be factored into the calculation of
the price for the accepted tomatoes.

5. The Buyer may not keep or resell the
DEFECTIVE tomatoes either directly or
through third parties.2 Such tomatoes must
be destroyed under USDA oversight, with a
USDA certificate provided to the Buyer,
Signatory, or Selling Agent as proof of
destruction. Proof of such destruction must
be maintained by the Buyer, Signatory, or
Selling Agent and is subject to submission to,
and verification by, Commerce.

6. In addition, for each transaction
involving adjustments due to changes in
condition after shipment the Signatory or
Selling Agent, as applicable, must obtain/
maintain the following documents/
information:

—Shipper name;

—Shipping manifest;

—Details of the shipper invoice, including
invoice number, date, brand, tomato type,
quantity (boxes), and value;

—Documentation supporting the freight
expenses incurred for the original
shipment;

—USDA inspection certificate;

—Detailed listing of the expenses incurred in
salvaging the non-DEFECTIVE tomatoes
and documentation supporting the
expenses;

—Description of the destruction process and
documentation from the landfill;

—USDA destruction certificate;

—Proof-of-payment documentation for any
destruction costs;

—A statement that “No monies or other
compensation were received for the
destroyed tomatoes;”

—Signature of a responsible official at the
receiver.

C. Contractual Terms for Rejection of Full
Lots

In cases where the Buyer has rejected the
full lot of tomatoes based on quality and
condition defects, the Signatory or Selling
Agent, as applicable, may choose to have the
entire lot destroyed or returned. If the entire
lot is destroyed, the Signatory or Selling
Agent, as applicable, will require the receiver
to provide the documentation noted above
under B.5 for partial-lot rejections. Further,
the Signatory or Selling Agent, as applicable,
may reimburse the Buyer for ordinary and
customary freight and USDA inspection
expenses that the Buyer incurred with
respect to the lot as long as the Signatory or
Selling Agent, as applicable, obtains the
support documentation specified above
under B.5. Commerce will treat such
transactions as ‘“‘non-sales” provided that
adequate support documentation is available.

Alternatively, the Signatory or Selling
Agent, as applicable, may sell the entire
rejected lot to another Buyer (the “Final
Buyer”). In that case, the price paid must be
not less than the Reference Price plus all
costs incurred (e.g., transportation,
commissions, etc.) from the FOB U.S.
shipping point, i.e., U.S. side of the U.S.-
Mexico border to the Final Buyer. If the Final

2 Tomatoes for processing must be handled in
accordance with the guidelines set forth in
Appendix F of the Agreement.
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Buyer finds that the lot contains quality and
condition defects greater than those outlined
above, it shall follow the directions stated
above with respect to rejection of partial lots.
The Buyer may reject the full lot of
tomatoes if the lot contains more than 35
percent quality and condition defects, as
listed in the charts in part A.5, based on a
USDA inspection certificate. Additionally,
the Signatory (both in cases of direct sales as
well as in cases of indirect sales through a
Selling Agent(s)) must pay all expenses
related to the return of the entire lot to
Mexico. Such rejected lots may not be sold,
donated, or destroyed in the United States.
Commerce may request at any time, and
Signatories agree to provide, any and all
documentation related to such rejections.

D. Contractual Terms for Partial vs.
Unrestricted Lot Inspections

As explained in part A.1 above, Commerce
will only allow adjustments to the
transaction price for quality and condition
defects if the USDA inspection is
unrestricted. During the time between the
call for inspection and the arrival of the
USDA inspector, the Buyer might sell part of
the lot and, therefore, by the time the USDA
inspector arrives, that part is not available for
inspection. If the USDA inspector is allowed
full access to the partial lot, Commerce will
consider this an unrestricted partial-lot
inspection. Alternatively, if the USDA
inspector is not allowed full access to the
partial lot, Commerce will deem it a
restricted inspection. No adjustments will be
made for failure to meet suitable shipping
conditions or for quality defects if the USDA
inspection is restricted. For purposes of this
Agreement, when calculating an adjustment
for failure to meet suitable shipping
conditions where an unrestricted partial-lot
inspection has taken place, only the portion
of the lot inspected is eligible for adjustment.
The portion of the lot that the Buyer sold
prior to the inspection will not be eligible for
an adjustment based on the USDA
inspection.

For example, before the USDA inspector
arrives, the Buyer sells 140 boxes of 5x5s
from a lot identified as 160 5x5s on the
invoice. When the USDA inspector arrives,
the Buyer requesting the inspection provides
full access to the partial lot within its
possession. The inspector finds that the
partial lot of 20 5x5s has soft/decay condition
defects of 25 percent and notes this on this
inspection certificate. Under the Agreement,
only the 20 5x5s are eligible for an
adjustment for failure to meet suitable
shipping conditions, and the 140 5x5s that
the Buyer already sold will not be eligible for
an adjustment based on the USDA
inspection.

Appendix E—Agreement Suspending
the Antidumping Duty Investigation on
Fresh Tomatoes From Mexico—
Contractual Arrangement for
Documenting Sales of Signatory
Merchandise to Canada

Where a Signatory or Selling Agent enters
Fresh Tomatoes into the United States for
consumption and then re-exports the subject
merchandise to Canada, this appendix

applies. The purpose of this appendix is to:
(1) Outline the process that each Signatory to
this Agreement must follow to ensure that
the Signatory or Selling Agent properly
documents sales to Canada as such and (2)
ensure that the Signatory notifies the
Canadian customer that any resales of its
merchandise from Canada into the United
States must be in accordance with the terms
of this Agreement.

To document sales of Mexican tomatoes to
Canada properly, this Agreement requires
that such transactions be made pursuant to
a contractual arrangement where each
Signatory maintains, or requires that the
Selling Agent that facilitates the sale to
Canada maintains, the following information
in its files:

1. Signatory name and Signatory number;

2. Shipping manifest;

3. An invoice identifying sale date, brand,
tomato type, quantity (boxes), and value; and

4. Entry documentation from Canadian
Customs (i.e., Landing Form (Form B3) or the
Canada Customs Coding Form).

If a Signatory to the Agreement or its
Selling Agent does not document a sale to
Canada in accordance with the procedures
outlined above, Commerce will consider the
transaction a U.S. sale. Failure to properly
document a sale to Canada may constitute a
Violation of the Agreement in accordance
with section VIILE.11.

Signatories must ensure that the Canadian
customer is notified that any resale of the
Signatory merchandise from Canada into the
United States must be in accordance with the
terms of the Agreement, including the box
labeling requirements in section VIL.D.3.b,
and that any movement or handling expenses
beyond the point of entry into the United
States must be added to the Reference Price,
i.e., the FOB U.S. shipping point price, and
must reflect the actual cost for an arm’s-
length transaction. Signatories can obtain
from Commerce’s website a copy of the
suggested form for providing such
notification. See “Form for Notifying
Canadian Customer That Resales of Signatory
Merchandise Into the United States Are
Covered by the Terms of the 2019
Suspension Agreement” at https://
enforcement.trade.gov/tomato. Further,
through contractual arrangement each
Signatory must maintain, or require that the
Selling Agent maintains, evidence in its files
to document that the Canadian customer was
notified that any resales of the Signatory
merchandise from Canada into the United
States must be in accordance with the terms
of the Agreement.

Appendix F—Agreement Suspending
the Antidumping Duty Investigation on
Fresh Tomatoes From Mexico—
Procedure Signatories Must Follow for
Selling Subject Merchandise for
Processing

Sales to the United States of Signatory
tomatoes for processing must be:

1. Sold directly to a processor (in other
words, the first purchaser in the United
States of tomatoes for processing must be an
actual processor);

2. Accompanied by an “Importer’s Exempt
Commodity Form”—Form FV-6, within the

meaning of 7 CFR 980.501(a)(2) and
980.212(i), should be used for all tomatoes
for processing that are covered by the Federal
Marketing Order 966 (Marketing Order);
tomatoes for processing that are not covered
by the Marketing Order (e.g., romas, grape
tomatoes, greenhouse tomatoes, and any
tomatoes that are entered during the part of
the year that the Marketing Order is not in
effect) must be accompanied by the “2019
Suspension Agreement—Tomatoes for
Processing Exemption Form”. The exempt
commodity form must be maintained by the
importer and presented to CBP upon request
and both the Signatory or Selling Agent, as
applicable, and the processor must maintain
a copy of the form.

3. Shipped in a packing form that is not
typical of tomatoes for the fresh market (e.g.,
bulk containers in excess of 50 lbs.)—
examples of typical fresh-market packing
forms are identified in the Box-Weight Chart
in Appendix C of the Agreement; and

4. Clearly labeled on the packaging as
“Tomatoes for Processing.”

Signatories can obtain from Commerce’s
website an example of the “2019 Suspension
Agreement—Tomatoes for Processing
Exemption Form.” See https://
enforcement.trade.gov/tomato. If a party in
the United States facilitates the transaction,
through contractual arrangement each
Signatory must require that the party follow
the procedures outlined above. Failure to
properly document sales to processors may
constitute a Violation of the Agreement in
accordance with section VIILE.12.

Sales of Signatory merchandise to a
processor after importation into the United
States are a Violation of the Agreement in
accordance with section VIILE.12.

Appendix G—Agreement Suspending
the Antidumping Duty Investigation on
Fresh Tomatoes From Mexico—Specific
Actions That Signatories Should Take
To Ensure That Their Efforts To Abide
by the Agreement Are Upheld in Any
Claims Taken to the U.S. Department of
Agriculture Under The Perishable
Agricultural Commodities Act

This appendix provides guidance on the
specific actions Signatories can take to
ensure that their efforts to abide by the
Agreement are upheld in any claims taken to
USDA under PACA.

Payment disputes arising under the
Agreement are actionable and/or able to be
resolved under the PACA dispute resolution
procedure. The PACA Division will uphold
actions taken by a Signatory or a Signatory’s
representative (collectively, Signatory) to
comply with the Agreement to the extent that
the sales contract for the transaction at issue
establishes that the sale is subject to the
terms of the Agreement.

In other words, if, prior to making the sale,
the Signatory, or the Selling Agent acting on
behalf of the Signatory through a contractual
arrangement, informs the customer (i.e., the
Buyer) that the sale is subject to the terms of
the Agreement and identifies those terms, the
PACA Division will recognize the identified
terms of the Agreement as integral to the
sales contract. In particular, Signatories


https://enforcement.trade.gov/tomato
https://enforcement.trade.gov/tomato
https://enforcement.trade.gov/tomato
https://enforcement.trade.gov/tomato

Federal Register/Vol. 84, No. 185/ Tuesday, September 24, 2019/ Notices

49999

should inform their customers that their
contractual agreement to allow defect claim
adjustments is limited in accordance with the
Agreement, including:

* Claims for adjustments must be
supported by an unrestricted USDA
inspection called for no more than eight
hours from the time of arrival at the receiver
and performed in a timely fashion thereafter.

* The USDA inspection must find that the
quality and/or condition defects exceed the
thresholds outlined in Appendix D above.

* Any price adjustments will be limited to
the actual percentage of quality and/or
condition defects as documented by a USDA
inspection certificate.

* The price adjustments will be limited to
USDA inspection fees and the allocated
freight expense attributable to the defective
tomatoes calculated in accordance with
Appendix D above.

* The customer may not resell any
DEFECTIVE tomatoes. Instead, they must be
destroyed or returned. Signatories should
provide a copy of the Agreement to any
customer which may be unfamiliar with its
terms or which has questions about those
terms.

The process by which a Signatory could
provide evidence to the PACA Division that
its sales contracts were made subject to the
terms of the Agreement including, in
particular, those terms listed above is
outlined below.

* The Signatory should maintain written
documentation demonstrating that it had
informed its customers, and the customers
accepted, that the sales were subject to the
terms of the Agreement prior to issuing the
invoice. A signed contract to that effect
would be the best evidence of that fact;
however, a purchase by the customer after
being informed of the relevance of the
Agreement is evidence of acceptance.

* The Signatory should send letters to its
customers via registered mail, return receipt
requested, overnight mail, or email with a
confirmation received from the recipient,
informing the customers that, as a Signatory
to the Agreement, all of the Signatory’s sales
are subject to the terms of the Agreement and
that, by purchasing from them, the Buyer
agrees to those terms. The letter should also
indicate that the Signatory’s sales personnel
do not have authority to alter the terms of the
Agreement.

* In addition, the Signatory should include
a statement on its order confirmation sheets
that its contract with the buyer is subject to
the terms of the Agreement as detailed in the
Signatory’s “‘pre-season” letter and maintain
a copy of the order confirmations and fax
receipts demonstrating that they were sent to
the customer prior to making the sale. If the
sale is to a first-time purchaser that did not
receive a ‘“pre-season’ letter, a letter should
be supplied to the buyer prior to making a
sale.

PACA does not require any one particular
form of written documentation but USDA
officials have confirmed that, if Signatories
maintain written evidence demonstrating
that their customers were informed that their
sales were made subject to the terms of the
Agreement prior to sale, PACA will recognize
those terms as part of the sales contract.

Appendix H—Agreement Suspending
The Antidumping Duty Investigation on
Fresh Tomatoes From Mexico—
Procedures for Reporting Alleged
Violations or Circumvention of the
Agreement

Appendix H enables persons with
knowledge of suspected Violations 52 of the
Agreement to inform Commerce by emailing
the below form to Commerce officials. The
form and any factual information provided
will be placed on the record of the
proceeding by Commerce officials. The
person submitting the form and factual
information to Commerce is, pursuant to 19
CFR 351.303(g), required to include a
certification of factual information, and
should use the applicable certification
formats provided therein. All submissions, if
business proprietary treatment for certain
information is claimed under Commerce’s
regulations, must be accompanied by a
public version, in accordance with the
requirements of 19 CFR 351.304.

NAME OF PERSON MAKING REPORT:
COMPANY AFFILIATION:
PHONE NUMBER:

E-MAIL ADDRESS:

ALLEGED VIOLATION:
(Please attach any documents to this report
and add blank pages if needed)

[FR Doc. 2019-20813 Filed 9-23-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-423-814]

Acetone From Belgium: Preliminary
Affirmative Determination of Sales at
Less Than Fair Value, Postponement
of Final Determination, and Extension
of Provisional Measures

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that acetone from Belgium is being, or

is likely to be, sold in the United States
at less than fair value. The period of
investigation is January 1, 2018 through
December 31, 2018.

DATES: Applicable September 24, 2019.
FOR FURTHER INFORMATION CONTACT: Alex
Cipolla, AD/CVD Operations, Office VII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401

52 See sections II.V and VIILE of the Agreement.

Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—4956.

SUPPLEMENTARY INFORMATION:
Background

This preliminary determination is
made in accordance with section 733(b)
of the Tariff Act of 1930, as amended
(the Act). Commerce published the
notice of initiation of this investigation
on March 11, 2019.1 On July 15, 2019,
Commerce postponed the deadline for
the preliminary determination of this
investigation.2 As a result, the revised
deadline for the preliminary
determination of this investigation is
now September 17, 2019.

For a complete description of the
events that followed the initiation of
this investigation, see the Preliminary
Decision Memorandum.? A list of topics
included in the Preliminary Decision
Memorandum is included as Appendix
II to this notice. The Preliminary
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov, and to all parties in the
Central Records Unit, room B8024 of the
main Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly at http://enforcement.trade.gov/
frn/. The signed and the electronic
versions of the Preliminary Decision
Memorandum are identical in content.

Scope of the Investigation

The merchandise covered by this
investigation is acetone from Belgium.
For a complete description of the scope
of this investigation, see Appendix I.

Scope Comments

In accordance with the preamble to
Commerce’s regulations,? the Initiation
Notice set aside a period of time for
parties to raise issues regarding product

1 See Acetone from Belgium, the Republic of
Korea, the Kingdom of Saudi Arabia, Singapore, the
Republic of South Africa, and Spain: Initiation of
Less-Than-Fair-Value Investigations, 84 FR 9766
(March 18, 2019) (Initiation Notice).

2 See Acetone from Belgium, the Republic of
Korea, and the Republic of South Africa:
Postponement of Preliminary Determinations in the
Less-Than-Fair-Value Investigations, 84 FR 33739
(July 15, 2019).

3 See Memorandum, “Decision Memorandum for
the Preliminary Determination in the Less-Than-
Fair-Value Investigation of Acetone from Belgium,”
dated concurrently with, and hereby adopted by,
this notice (Preliminary Decision Memorandum).

4 See Antidumping Duties; Countervailing Duties,
Final Rule, 62 FR 27296, 27323 (May 19, 1997).
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coverage (i.e., scope).® For a summary of
the product coverage comments and
rebuttal responses submitted to the
record for this preliminary
determination, and accompanying
discussion and analysis of all comments
timely received, see the Preliminary
Scope Decision Memorandum. After
evaluating the comments, Commerce is
preliminarily modifying the scope
language as it appeared in the Initiation
Notice to clarify certain provisions and
include a minimum acetone component
of five percent. See the revised scope in
Appendix I to this notice.

Methodology

Commerce is conducting this
investigation in accordance with section
731 of the Act. Commerce has
calculated constructed export prices in
accordance with section 772(b) of the
Act. Normal value (NV) is calculated in
accordance with section 773 of the Act.
For a full description of the
methodology underlying the
preliminary determination, see the
Preliminary Decision Memorandum.

All-Others Rate

Sections 733(d)(1)(ii) and 735(c)(5)(A)
of the Act provide that in the
preliminary determination Commerce
shall determine an estimated all-others
rate for all exporters and producers not
individually examined. This rate shall
be an amount equal to the weighted
average of the estimated weighted-
average dumping margins established
for exporters and producers
individually investigated, excluding any
zero and de minimis margins, and any
margins determined entirely under
section 776 of the Act. Commerce
calculated an individual estimated
weighted-average dumping margin for
INEOS Phenol Belgium NV and INEOS
Europe AG (collectively, INEOS Europe,
which we preliminarily determine to be
a single entity), the only individually
examined exporter/producer in this
investigation.® Because the only
individually calculated dumping margin
is not zero, de minimis, or based
entirely on facts otherwise available, the
estimated weighted-average dumping
margin calculated for INEOS Europe is
the margin assigned to all other
producers and exporters, pursuant to
section 735(c)(5)(A) of the Act.

Preliminary Determination

Commerce preliminarily determines
that the following estimated weighted-
average dumping margins exist:

5 See Initiation Notice.
6 See Preliminary Decision Memorandum at 6—7.

Estimated
weighted-
average
Exporter/producer dumping
margin
(percent)
INEOS Europe AG/INEOS Phe-
nol Belgium NV (collectively,
INEOS Europe) 28.17
All Others ..o 28.17

Suspension of Liquidation

In accordance with section 733(d)(2)
of the Act, Commerce will direct U.S.
Customs and Border Protection (CBP) to
suspend liquidation of entries of subject
merchandise, as described in Appendix
I, entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice in
the Federal Register. Further, pursuant
to section 733(d)(1)(B) of the Act and 19
CFR 351.205(d), Commerce will instruct
CBP to require a cash deposit equal to
the estimated weighted-average
dumping margin or the estimated all-
others rate, as follows: (1) The cash
deposit rate for the respondent listed
above will be equal to the company-
specific estimated weighted-average
dumping margins determined in this
preliminary determination; (2) if the
exporter is not a respondent identified
above, but the producer is, then the cash
deposit rate will be equal to the
company-specific estimated weighted-
average dumping margin established for
that producer of the subject
merchandise; and (3) the cash deposit
rate for all other producers and
exporters will be equal to the all-others
estimated weighted-average dumping
margin.

Disclosure

Commerce intends to disclose its
calculations and analysis performed to
interested parties in this preliminary
determination within five days of any
public announcement or, if there is no
public announcement, within five days
of the date of publication of this notice
in accordance with 19 CFR 351.224(b).

Verification

As provided in section 782(i)(1) of the
Act, Commerce intends to verify the
information relied upon in making its
final determination.

Public Comment

Case briefs or other written comments
may be submitted to the Assistant
Secretary for Enforcement and
Compliance no later than seven days
after the date on which the last
verification report is issued in this
investigation. Rebuttal briefs, limited to
issues raised in case briefs, may be

submitted no later than five days after
the deadline date for case briefs.”
Pursuant to 19 CFR 351.309(c)(2) and
(d)(2), parties who submit case briefs or
rebuttal briefs in this investigation are
encouraged to submit with each
argument: (1) A statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, limited to issues raised in the
case and rebuttal briefs, must submit a
written request to the Assistant
Secretary for Enforcement and
Compliance, U.S. Department of
Commerce, within 30 days after the date
of publication of this notice. Requests
should contain the party’s name,
address, and telephone number, the
number of participants, whether any
participant is a foreign national, and a
list of the issues to be discussed. If a
request for a hearing is made, Commerce
intends to hold the hearing at the U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230, at a time and date to be
determined. Parties should confirm by
telephone the date, time, and location of
the hearing two days before the
scheduled date.

Postponement of Final Determination
and Extension of Provisional Measures

Section 735(a)(2) of the Act provides
that a final determination may be
postponed until not later than 135 days
after the date of the publication of the
preliminary determination if, in the
event of an affirmative preliminary
determination, a request for such
postponement is made by exporters who
account for a significant proportion of
exports of the subject merchandise, or in
the event of a negative preliminary
determination, a request for such
postponement is made by the petitioner.
Section 351.210(e)(2) of Commerce’s
regulations requires that a request by
exporters for postponement of the final
determination be accompanied by a
request for extension of provisional
measures from a four-month period to a
period not more than six months in
duration.

On August 22, 2019, pursuant to 19
CFR 351.210(e), the petitioner requested
that Commerce postpone the final
determination until not later than 135
days after the publication of this
preliminary determination.8 On August
23, 2019, INEOS Europe requested that

7 See 19 CFR 351.309; see also 19 CFR 351.303
(for general filing requirements).

8 See Petitioner’s Letter, “Acetone from Belgium,
Korea, and South Africa: Petitioner’s Consent to
Postponement of Final Determination,” dated
August 22, 2019.
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Commerce postpone the final
determination until not later than 135
days after the publication of this
notice.? INEOS Europe also requested
that Commerce extend provisional
measures to a period not more than 6
months.10 In accordance with section
735(a)(2)(A) of the Act and 19 CFR
351.210(b)(2)(ii), because: (1) The
preliminary determination is
affirmative; (2) the requesting exporter
accounts for a significant proportion of
exports of the subject merchandise; and
(3) no compelling reasons for denial
exist, Commerce is postponing the final
determination and extending the
provisional measures from a four-month
period to a period not greater than six
months. Accordingly, Commerce will
make its final determination no later
than 135 days after the date of
publication of this preliminary
determination.

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, Commerce will notify the
International Trade Commission (ITC) of
its preliminary determination. If the
final determination is affirmative, the
ITC will determine before the later of
120 days after the date of this
preliminary determination or 45 days
after the final determination whether
these imports are materially injuring, or
threaten material injury to, the U.S.
industry.

Notification to Interested Parties

This determination is issued and
published in accordance with sections
733(f) and 777(i)(1) of the Act and 19
CFR 351.205(c).

Dated: September 17, 2019.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Scope of the Investigation

The merchandise covered by this
investigation is all grades of liquid or
aqueous acetone. Acetone is also known
under the International Union of Pure and
Applied Chemistry (IUPAC) name propan-2-
one. In addition to the IUPAC name, acetone
is also referred to as B-ketopropane (or beta-
ketopropane), ketone propane, methyl
ketone, dimethyl ketone, DMK, dimethyl
carbonyl, propanone, 2-propanone, dimethyl
formaldehyde, pyroacetic acid, pyroacetic
ether, and pyroacetic spirit. Acetone is an
isomer of the chemical formula C3HeO, with

9 See INEOS Europe’s Letter, ““Acetone from
Belgium: Request for Postponement of Final
Determination and Provisional Measures Period,”
dated August 23, 2019.

10]d.

a specific molecular formula of CH;COCH3 or
(CH3).CO.

The scope covers both pure acetone (with
or without impurities) and acetone that is
combined or mixed with other products,
including, but not limited to, isopropyl
alcohol, benzene, diethyl ether, methanol,
chloroform, and ethanol. Acetone that has
been combined with other products is
included within the scope, regardless of
whether the combining occurs in third
countries.

The scope also includes acetone that is
commingled with acetone from sources not
subject to this investigation.

For combined and commingled products,
only the acetone component is covered by
the scope of this investigation. However,
when acetone is combined with acetone
components from sources not subject to this
investigation, those third country acetone
components may still be subject to other
acetone investigations.

Notwithstanding the foregoing language, an
acetone combination or mixture that is
transformed through a chemical reaction into
another product, such that, for example, the
acetone can no longer be separated from the
other products through a distillation process
(e.g., methyl methacrylate (MMA) or
Bisphenol A (BPA)), is excluded from this
investigation.

A combination or mixture is excluded from
these investigations if the total acetone
component (regardless of the source or
sources) comprises less than 5 percent of the
combination or mixture, on a dry weight
basis.

The Chemical Abstracts Service (CAS)
registry number for acetone is 67—-64-1.

The merchandise covered by this
investigation is currently classifiable under
Harmonized Tariff Schedule of the United
States (HTSUS) subheadings 2914.11.1000
and 2914.11.5000. Combinations or mixtures
of acetone may enter under subheadings in
Chapter 38 of the HTSUS, including, but not
limited to, those under heading
3814.00.1000, 3814.00.2000, 3814.00.5010,
and 3814.00.5090. The list of items found
under these HTSUS subheadings is non-
exhaustive. Although these HTSUS
subheadings and CAS registry number are
provided for convenience and customs
purposes, the written description of the
scope of this investigation is dispositive.

Appendix IT

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

II. Background

I1I. Period of Investigation

IV. Postponement of Final Determination and
Extension of Provisional Measures

V. Scope Comments

VI. Single Entity Analysis

VII. Discussion of the Methodology

VIIL Date of Sale

IX. Product Comparisons

X. Export Price and Constructed Export Price

XI. Particular Market Situation

XII. Normal Value

XIII. Currency Conversion

XIV. Verification

XV. Conclusion

[FR Doc. 2019-20562 Filed 9-23-19; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-858]

Oil Country Tubular Goods From India:
Final Results of the Expedited Sunset
Review of the Countervailing Duty
Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of this expedited
sunset review, the Department of
Commerce (Commerce) finds that
revocation of the countervailing duty
order on oil country tubular goods
(OCTG) from India would be likely to
lead to continuation or recurrence of
countervailable subsidies as indicated
in the “Final Results of Sunset Review”
section of this notice.

DATES: Applicable September 24, 2019.
FOR FURTHER INFORMATION CONTACT:
Charlotte Baskin-Gerwitz, AD/CVD
Operations, Office VII, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-4880.

SUPPLEMENTARY INFORMATION:

Background

On June 4, 2019, Commerce published
the initiation of the five-year (sunset)
review of the countervailing duty order
on OCTG from India, pursuant to
section 751(c) of the Tariff Act of 1930
(the Act), as amended.! Commerce
received notices of intent to participate
in this sunset review from United States
Steel Corporation, Maverick Tube
Corporation, Tenaris Bay City, Inc.,
Benteler Steel/Tube, Boomerang Tube,
LLGC, IPSCO Tubulars, Inc., Vallourec
Star, LP, and Welded Tube USA Inc.
(collectively, the domestic interested
parties), within the 15-day period
specified in 19 CFR 351.218(d)(1)(i).
The domestic interested parties claimed
interested party status under section
771(9)(C) of the Act as producers of the
domestic like product.

Commerce received adequate
substantive responses to the Notice of
Initiation from the domestic interested
parties within the 30-day period
specified in 19 CFR 351.218(d)(3)(i).
Commerce received no substantive

1 See Initiation of Five-Year (Sunset) Review, 84
FR 41967 (June 4, 2019) (Notice of Initiation).
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response from any respondent
interested parties. In accordance with
section 751(c)(3)(B) of the Act and 19
CFR 351.218(e)(1)(ii)(C)(2), Commerce
conducted an expedited (120-day)
sunset review of the countervailing duty
order on OCTG from India.2

Scope of the Order

The merchandise covered by the order
is OCTG, which are hollow steel
products of circular cross-section,
including oil well casing and tubing, of
iron (other than cast iron) or steel (both
carbon and alloy), whether seamless or
welded, regardless of end finish (e.g.,
whether or not plain end, threaded, or
threaded and coupled) whether or not
conforming to American Petroleum
Institute (API) or non-API
specifications, whether finished
(including limited service OCTG
products) or unfinished (including
green tubes and limited service OCTG
products), whether or not thread
protectors are attached. The scope of the
order also covers OCTG coupling stock.

Excluded from the scope of the order
are: casing or tubing containing 10.5
percent or more by weight of chromium;
drill pipe; unattached couplings; and
unattached thread protectors.

The merchandise subject to the order
is currently classified in the
Harmonized Tariff Schedule of the
United States (HTSUS) under item
numbers: 7304.29.10.10, 7304.29.10.20,
7304.29.10.30, 7304.29.10.40,
7304.29.10.50, 7304.29.10.60,
7304.29.10.80, 7304.29.20.10,
7304.29.20.20, 7304.29.20.30,
7304.29.20.40, 7304.29.20.50,
7304.29.20.60, 7304.29.20.80,
7304.29.31.10, 7304.29.31.20,
7304.29.31.30, 7304.29.31.40,
7304.29.31.50, 7304.29.31.60,
7304.29.31.80, 7304.29.41.10,
7304.29.41.20, 7304.29.41.30,
7304.29.41.40, 7304.29.41.50,
7304.29.41.60, 7304.29.41.80,
7304.29.50.15, 7304.29.50.30,
7304.29.50.45, 7304.29.50.60,
7304.29.50.75, 7304.29.61.15,
7304.29.61.30, 7304.29.61.45,
7304.29.61.60, 7304.29.61.75,
7305.20.20.00, 7305.20.40.00,
7305.20.60.00, 7305.20.80.00,
7306.29.10.30, 7306.29.10.90,
7306.29.20.00, 7306.29.31.00,
7306.29.41.00, 7306.29.60.10,
7306.29.60.50, 7306.29.81.10, and
7306.29.81.50.

The merchandise subject to the order
may also enter under the following

2 See Certain Oil Country Tubular Goods from
India and the Republic of Turkey: Countervailing
Duty Orders and Amended Final Countervailing
Duty Determination for India, 79 FR 53688
(September 10, 2014).

HTSUS item numbers: 7304.39.00.24,
7304.39.00.28, 7304.39.00.32,
7304.39.00.36, 7304.39.00.40,
7304.39.00.44, 7304.39.00.48,
7304.39.00.52, 7304.39.00.56,
7304.39.00.62, 7304.39.00.68,
7304.39.00.72, 7304.39.00.76,
7304.39.00.80, 7304.59.60.00,
7304.59.80.15, 7304.59.80.20,
7304.59.80.25, 7304.59.80.30,
7304.59.80.35, 7304.59.80.40,
7304.59.80.45, 7304.59.80.50,
7304.59.80.55, 7304.59.80.60,
7304.59.80.65, 7304.59.80.70,
7304.59.80.80, 7305.31.40.00,
7305.31.60.90, 7306.30.50.55,
7306.30.50.90, 7306.50.50.50, and
7306.50.50.70.

The HTSUS subheadings above are
provided for convenience and customs
purposes only. The written description
of the scope of the order is dispositive.

Analysis of Comments Received

All issues raised in this review are
addressed in the Issues and Decision
Memorandum, including the likelihood
of continuation or recurrence of
countervailable subsidies and the net
countervailable subsidy likely to prevail
if the order were revoked. Parties can
find a complete discussion of all issues
raised in this review and the
corresponding recommendations in this
public memorandum, which is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Services System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov and is
available to all parties in the Central
Records Unit in Room B8024 of the
main Commerce building. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at https://
enforcement.trade.gov/frn/index.html.
A list of the issues discussed in the
decision memorandum is attached at the
Appendix to this notice. The signed and
electronic versions of the Issues and
Decision Memorandum are identical in
content.

Final Results of Sunset Review

Commerce determines that revocation
of the countervailing duty order on
OCTG from India would be likely to
lead to continuation or recurrence of
countervailable subsidies at the
following rates: Jindal SAW: 26.60
percent; GVN/MSL/JPL: 13.13 percent;
all others: 19.87 percent.

Administrative Protective Order

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of

their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a). Timely written
notification of the destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

Notification to Interested Parties

Commerce is issuing and publishing
the final results and notice in
accordance with sections 751(c), 752(c),
and 777(i)(1) of the Act and 19 CFR
351.221(c)(5)(ii).

Dated: September 18, 2019.

Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Final
Decision Memorandum

I. Summary

II. Background

III. Scope of the Order

IV. History of the Order

V. Legal Framework .

VI. Discussion of the Issues

VII. Final Results of Sunset Review
VIII. Recommendation

[FR Doc. 2019-20639 Filed 9-23-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Announcement of Upcoming
Secretary-Led Business Development
Mission to Thailand, Indonesia, and
Vietham, November 3-8, 2019

AGENCY: International Trade
Administration, Department of
Commerce.

The United States Department of
Commerce, International Trade
Administration (ITA) is announcing an
upcoming trade missions that will be
recruited, organized, and implemented
by ITA. The mission is:

e Secretary-Led Business
Development Mission to Thailand,
Indonesia, and Vietnam, November 3-8,
2019.

A summary of the mission is found
below. Application information and
more detailed mission information,
including the commercial setting and
sector information, can be found at the
trade mission website: http://
www.export.gov/IndoPacific2019.

For each mission, recruitment will be
conducted in an open and public
manner, including publication in the
Federal Register, posting on the
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Commerce Department trade mission
calendar (http://export.gov/
trademissions) and other internet
websites, press releases to general and
trade media, direct mail, broadcast fax,
notices by industry trade associations
and other multiplier groups, and
publicity at industry meetings,

symposia, conferences, and trade shows.

The Following Conditions for
Participation Will Be Used for This
Mission

An applicant must sign and submit a
completed application and
supplemental application materials,
including adequate information on the
represented company’s, or trade
association members’, products and/or
services, primary market objectives, and
goals for participation. If an incomplete
application form is submitted or the
information and material submitted
does not demonstrate how the applicant
satisfies the participation criteria, the
Department of Commerce may reject the
application, request additional
information, or take the lack of
information into account when
evaluating the application.

Each applicant must:

e Identify whether the products and
services it seeks to export through the
mission are either produced in the
United States, or, if not, marketed under
the name of a U.S. firm and have at least
51 percent U.S. content. In cases where
the U.S. content does not exceed 50
percent, especially where the applicant
intends to pursue investment in major
project opportunities, the following
factors, may be considered in
determining whether the applicant’s
participation in the Mission is in the
U.S. national interest:

O U.S. materials and equipment
content;

O U.S. labor content;

© Contribution to the U.S. technology
base, including conduct of research and
development in the United States;

O Repatriation of profits to the U.S.
economy;

O Potential for follow-on business
that would benefit the U.S. economy;

e Certify that the export of their
products and services is in compliance
with U.S. export controls and
regulations;

o Certify that it has identified to the
Department of Commerce any business
matter pending before any bureau or
office in the Department of Commerce;

e Certify that it has identified any
pending litigation (including any
administrative proceedings) to which it
is a party that involves the Departments
of Commerce; and

o Certify that it and its affiliates (1)
have not and will not engage in the
bribery of foreign officials in connection
with a company’s/participant’s
involvement in this mission, and (2)
maintain and enforce a policy that
prohibits the bribery of foreign officials.

In the case of a trade association, the
applicant must certify that each firm or
service provider to be represented by
the association can make the above
certifications.

The Following Selection Criteria Will
Be Used for This Mission

Selection will be based on the
following criteria, listed in decreasing
order of importance:

e Suitability of the company’s
products or services to the target
markets and the likelihood of a
participating company’s increased
exports or business interests in the
target markets as a result of this mission;

¢ Consistency of the company’s
products or services with the scope and
desired outcome of the mission’s goals;

¢ Rank/seniority of the designated
company representative;

e Current or pending major project/
transaction/agreement/investment
within the target markets and capacity
to increase U.S. exports to the Indo-
Pacific region; and

e Demonstrated export experience in
the target markets and/or other foreign
markets.

Trade association applicants will be
evaluated based on how well the
companies being represented by the
organization satisfy the mission
selection criteria.

The balance of entities participating
in the mission with respect to type, size,
location, sector or subsector may also be
considered during the review process.

Referrals from political organizations
and any information, including on the
application, containing references to
political contributions or other partisan
political activities will be excluded from
the application and will not be
considered during the selection process.
The sender will be notified of these
exclusions.

Definition of Small and Medium Sized
Enterprise

For purposes of assessing
participation fees, an applicant is a
small or medium-sized enterprise (SME)
if it qualifies under the Small Business
Administration’s (SBA) size standards
(https://www.sba.gov/document/
support--table-size-standards), which
vary by North American Industry
Classification System (NAICS) Code.
The SBA Size Standards Tool [https://
www.sba.gov/size-standards/|] can help

you determine the qualifications that
apply to your company.

Secretary-Led Business Development
Mission to Thailand, Indonesia, and
Vietnam

DATES: November 3-8, 2019.

United States Secretary of Commerce
Wilbur Ross will lead a Business
Delegation to the Indo-Pacific Business
Forum in Bangkok, Thailand and
subsequently to Indonesia and Vietnam
from November 3-8, 2019. This mission
supports President Trump’s goals of
accelerating U.S. commercial activity in
the region, supporting job-creating
export opportunities for U.S companies,
and meeting the region’s needs for
economic growth and development.

President Trump and the
Administration remain committed to a
free and open Indo-Pacific in which all
nations are sovereign, strong, and
prosperous. So too, this mission reflects
the Secretary’s strong commitment to
catalyze United States private sector
support of market-driven and
sustainable infrastructure development
around the world. The Secretary-Led
Business Development Mission will
promote a robust U.S. commercial
presence in the Indo-Pacific region and
will focus on supporting U.S.
companies in the energy, infrastructure
and digital economy sectors to launch or
expand their business in the target
markets.

In addition to the commercial goals,
the delegation will also focus on
advancing the President’s Indo-Pacific
Transparency Initiative to help partner
countries combat corruption, promote
rule of law, and strengthen governance
institutions. Key elements of the
mission will include business-to-
government and business-to-business
meetings, market briefings, and
networking events.

Delegation members will also have
the opportunity to participate in the 2nd
Indo-Pacific Business Forum (IPBF) 1 in
Bangkok, Thailand on November 4,
2019. The IPBF is being organized by
the U.S. Government, the U.S. Chamber
of Commerce, the U.S.-ASEAN Business
Council, the Royal Thai Government,
and the Thai Chamber of Commerce. It
will be held on the sidelines of the
annual U.S.-ASEAN and East Asia
Summits, which draw leaders from
throughout the Indo-Pacific region. The
IPBF will provide a unique opportunity
to interact with senior U.S. and Indo-
Pacific business and government

1For additional information about the 2nd Indo-
Pacific Business Forum, please visit
www.uschamber.com/event/indo-pacific-business-
forum.
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leaders. The event will provide a venue
to showcase major deal signings, new
initiatives, and innovative American-
made products and solutions. The IPBF
will also highlight the United States
private sector’s continued profile as the
partner of choice for trade and
investment with this dynamic region.
Representatives of the Export-Import
Bank of the United States (Ex-Im), the
U.S. International Development Finance

Corporation (DFC, formerly OPIC) and
the U.S. Trade and Development
Agency (USTDA) will participate in and
support senior-level U.S. representation
at the IPBF, and will provide
information and counseling regarding
their suites of programs and services on
federal trade promotion and financing
capabilities in these markets. This
collaborative interagency approach
highlights the shared interest among

PROPOSED TIME TABLE

U.S. Government agencies in promoting
Southeast Asia as a critical overseas
market for U.S. products and services.

The business delegation will be
composed of CEOs and senior
executives from 12-25 U.S. firms,
representing the mission’s target sectors:
energy, infrastructure and digital. Trade
Associations with significant
involvement or interests in the region
will be considered.

Saturday, November 2
Sunday, November 3
Monday, November 4 ...........cccc.....

Travel to BANGKOK ........cccceeeeenne .
Bangkok, Thailand
Bangkok, Thailand

Welcome Dinner.

e VIP Roundtable.

e Business Development Mission Orientation.
¢ Indo-Pacific Business Forum.
¢ Individual Company Business Appointments.

Tuesday, November 5 ..........cccceeee Bangkok, Thailand .............cccc...... e Government Meetings.
Travel to JAKARTA ..o
Wednesday, November 6 ............... Jakarta, Indonesia ..........cccoceeeenne e Government Meetings.

Thursday, November 7

Friday, November 8

Jakarta, Indonesia
Travel to HANOI.
Hanoi, Vietham ........ccccccceeevevvneen.. .

o VIP Reception.

¢ Closing Dinner.

o Individual Company Business Appointments.

Government Meetings.
¢ Individual Company Business Appointments.

Participation Requirements

All companies interested in
participating in the Secretarial Trade
Mission to the Indo-Pacific must
complete and submit an application
package for consideration to the
Department of Commerce. All
applicants will be evaluated on their
ability to meet certain conditions and
best satisfy the selection criteria as
outlined below. A minimum of 12 and
a maximum of 25 companies will be
selected to participate in the mission
from the applicant pool.

Fees and Expenses

After a company has been selected to
participate in the mission, a payment to
the Department of Commerce in the
form of a participation fee is required.

The fee schedule for the mission is
below:

e $12,700 for large firms or trade
associations

e $10,200 for a small or medium-
sized enterprises (SMEs) 2

e $1,500 additional representative
(large firm, SME, or trade association—
limit one additional representative per
company)

2 An applicant is a small or medium-sized
enterprise (SME) if it qualifies under the Small
Business Administration’s (SBA) size standards
[https://www.sba.gov/document/support--table-size-
standards], which vary by North American Industry
Classification System (NAICS) Code. The SBA Size
Standards Tool [https://www.sba.gov/size-
standards/] can help you determine the
qualifications that apply to your company.

Expenses for travel, lodging, meals,
and incidentals will be the
responsibility of each mission
participant. Costs for participation in
the 2nd IPBF in Bangkok, Thailand are
not included in the trade mission fees.
Interpreter and driver services for
individual meetings and appointments
can be arranged for additional costs.
Delegation members will be able to take
advantage of U.S. Embassy rates for
hotel rooms. More detailed travel
information and recommended
providers will be provided once a
company has confirmed participation.

Exclusions

The mission fee does not include any
personal travel expenses such as
lodging, most meals, local ground
transportation, and air transportation
from the United States to the mission
sites, between mission sites, and return
to the United States. Business visas may
be required. Government fees and
processing expenses to obtain such visas
are also not included in the mission
costs. However, the U.S. Department of
Commerce will provide instructions to
each participant on the procedures
required to obtain necessary business
visas.

Trade Mission members participate in
the trade mission and undertake
mission-related travel at their own risk.
The nature of the security situation in
a given foreign market at a given time
cannot be guaranteed. The U.S.
Government does not make any

representations or guarantees as to the
safety or security of participants. The
U.S. Department of State issues U.S.
Government international travel alerts
and warnings for U.S. citizens available
at https://travel.state.gov/content/
passports/en/alertswarnings.html. Any
question regarding insurance coverage
must be resolved by the participant and
its insurer of choice.

Timeframe for Recruitment and
Applications

Mission recruitment will be
conducted in an open and public
manner, including publication in the
Federal Register (http://
www.gpoaccess.gov/fr), posting on ITA’s
business development mission calendar
(http://export.gov/trademissions) and
other internet websites, press releases to
general and trade media, direct mail,
broadcast fax, notices by industry trade
associations and other multiplier
groups, and publicity at industry
meetings, symposia, conferences, and
trade shows.

Recruitment will begin immediately
and conclude no later than October 1,
2019. Applications should be completed
online at the Mission website at https://
www.export.gov/IndoPacific2019 or can
be obtained by contacting the U.S.
Department of Commerce Office of
Business Liaison (202—482—-1360 or
BusinessLiaison@doc.gov).

The application deadline is Tuesday,
October 1, 2019. Applications received
after Tuesday, October 1, 2019, will be


https://travel.state.gov/content/passports/en/alertswarnings.html
https://travel.state.gov/content/passports/en/alertswarnings.html
https://www.export.gov/IndoPacific2019
https://www.export.gov/IndoPacific2019
http://export.gov/trademissions
http://www.gpoaccess.gov/fr
http://www.gpoaccess.gov/fr
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considered only if space and scheduling
constraints permit. The Department of
Commerce will evaluate all applications
and inform applicants of selection
decisions no later than October 16,
2019.

How To Apply

Applications can be downloaded from
the business development mission
website (http://www.export.gov/
IndoPacific2019) or can be obtained by
contacting the Office of Business
Liaison (see below).

Contacts

General Information and
Applications:

United States Department of Commerce,
Office of Business Liaison, 1401
Constitution Avenue NW, Room 5062,
Washington, DC 20230, Tel: 202—-482—
1360, Fax: 202—482—-4054, Email:
BusinessLiaison@doc.gov

International Trade Administration,
Office of Southeast Asia, Ian
Clements, Acting Director, Southeast
Asia, Email: ian.clements@trade.gov

Tiara Hampton-Diggs,

Program Specialist, Trade Promotion
Programs.

[FR Doc. 2019-20664 Filed 9-23-19; 8:45 am]|
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-580-899]

Acetone From the Republic of Korea:
Preliminary Affirmative Determination
of Sales at Less Than Fair Value,
Postponement of Final Determination,
and Extension of Provisional Measures

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that acetone from the Republic of Korea
(Korea) is being, or is likely to be, sold
in the United States at less than fair
value. The period of investigation is
January 1, 2018 through December 31,
2018.

DATES: Applicable September 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Sean Carey, AD/CVD Operations, Office
VII, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—3964.

SUPPLEMENTARY INFORMATION:

Background

This preliminary determination is
made in accordance with section 733(b)
of the Tariff Act of 1930, as amended
(the Act). Commerce initiated this
investigation on March 11, 2019.1 On
July 15, 2019, Commerce postponed the
deadline for the preliminary
determination of this investigation.2 As
a result, the revised deadline for the
preliminary determination of this
investigation is now September 17,
2019.

For a complete description of the
events that followed the initiation of
this investigation, see the Preliminary
Decision Memorandum.? A list of topics
included in the Preliminary Decision
Memorandum is included as Appendix
II to this notice. The Preliminary
Decision Memorandum is a public
document and is on file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov, and it is available to
all parties in the Central Records Unit,
room B8024 of the main Commerce
building. In addition, a complete
version of the Preliminary Decision
Memorandum can be accessed directly
at http://enforcement.trade.gov/frn/.
The signed and the electronic versions
of the Preliminary Decision
Memorandum are identical in content.

Scope of the Investigation

The merchandise covered by this
investigation is acetone from Korea. For
a complete description of the scope of
this investigation, see Appendix I.

Scope Comments

In accordance with the preamble to
Commerce’s regulations,* the Initiation
Notice set aside a period of time for
parties to raise issues regarding product
coverage (i.e., scope).® For a summary of
the product coverage comments and
rebuttal responses submitted to the

1 See Acetone from Belgium, the Republic of
Korea, the Kingdom of Saudi Arabia, Singapore, the
Republic of South Africa, and Spain: Initiation of
Less-Than-Fair-Value Investigations, 84 FR 9755
(March 18, 2019) (Initiation Notice).

2 See Acetone from Belgium, the Republic of
Korea, and the Republic of South Africa:
Postponement of Preliminary Determinations in the
Less-Than-Fair-Value Investigations, 84 FR 33739
(July 15, 2019).

3 See Memorandum, ‘“Decision Memorandum for
the Preliminary Determination in the Less-Than-
Fair-Value Investigation of Acetone from the
Republic of Korea” dated concurrently with, and
hereby adopted by, this notice (Preliminary
Decision Memorandum).

4 See Antidumping Duties; Countervailing Duties,
Final Rule, 62 FR 27296, 27323 (May 19, 1997).

5 See Initiation Notice.

record for this preliminary
determination, and accompanying
discussion and analysis of all comments
timely received, see the Preliminary
Scope Decision Memorandum.® After
evaluating the comments, Commerce is
preliminarily modifying the scope
language as it appeared in the Initiation
Notice to clarify certain provisions and
include a minimum acetone component
of five percent. See the revised scope in
Appendix I to this notice.

Methodology

Commerce is conducting this
investigation in accordance with section
731 of the Act. Commerce has
calculated export prices in accordance
with section 772(a) of the Act.
Constructed export prices have been
calculated in accordance with section
772(b) of the Act. Normal value (NV) is
calculated in accordance with section
773 of the Act. For a full description of
the methodology underlying the
preliminary determination, see the
Preliminary Decision Memorandum.

All-Others Rate

Sections 733(d)(1)(ii) and 735(c)(5)(A)
of the Act provide that in the
preliminary determination Commerce
shall determine an estimated weighted-
average dumping margin for all other
exporters and producers not
individually examined. This rate shall
be an amount equal to the weighted
average of the estimated weighted-
average dumping margins established
for exporters and producers
individually investigated, excluding any
zero and de minimis margins, and any
margins determined entirely under
section 776 of the Act. Commerce
calculated individual estimated
weighted-average dumping margins of
47.70 percent for Kumho P&B
Chemicals, Inc. (KPB) and 7.67 percent
for LG Chem, Ltd. (LG Chem), the two
individually examined companies in
this investigation. Commerce calculated
the rate for the companies not selected
for individual examination using a
weighted-average of the estimated
weighted-average dumping margins
calculated for KPB and LG Chem, and
each company’s publicly-ranged U.S.
sale quantities for the merchandise
under consideration.” This margin was

6 See Memorandum, “Acetone from Belgium,
Korea, Singapore, South Africa, and Spain: Scope
Comments Preliminary Decision Memorandum,”
dated July 29, 2019.

7 With two respondents under examination,
Commerce normally calculates (A) a weighted
average of the estimated weighted-average dumping
margins calculated for the examined respondents
(as directed by the statute); (B) a simple average of
the estimated weighted-average dumping margins

Continued


http://www.export.gov/IndoPacific2019
http://www.export.gov/IndoPacific2019
http://enforcement.trade.gov/frn/
https://access.trade.gov
https://access.trade.gov
mailto:BusinessLiaison@doc.gov
mailto:ian.clements@trade.gov

50006

Federal Register/Vol. 84, No. 185/ Tuesday, September 24, 2019/ Notices

assigned to all other producers or
exporters, pursuant to section
735(c)(5)(A) of the Act.

Preliminary Determination

Commerce preliminarily determines
that the following estimated weighted-
average dumping margins exist during
the period of investigation:

Estimated

weighted-

average

Exporter/producer dumping

margin

(percent)
Kumho P&B Chemicals, Inc ....... 47.70
LG Chem, Ltd 7.67
All Others 21.80

Suspension of Liquidation

In accordance with section 733(d)(2)
of the Act, Commerce will direct U.S.
Customs and Border Protection (CBP) to
suspend liquidation of entries of subject
merchandise, as described in Appendix
I, entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice in
the Federal Register. Further, pursuant
to section 733(d)(1)(B) of the Act and 19
CFR 351.205(d), Commerce will instruct
CBP to require a cash deposit equal to
the estimated weighted-average
dumping margin or the estimated all-
others rate, as follows: (1) The cash
deposit rate for the exporter or producer
listed above will be equal to the
company-specific estimated weighted-
average dumping margins determined in
this preliminary determination; (2) if the
exporter is not a respondent identified
above, but the producer is, then the cash
deposit rate will be equal to the
company-specific estimated weighted-
average dumping margin established for
that producer of the subject
merchandise; and (3) the cash deposit
rate for all other producers or exporters
will be equal to the all-others estimated
weighted-average dumping margin.

calculated for the examined respondents; and (C) a
weighted-average of the estimated weighted-average
dumping margins calculated for the examined
respondents using each company’s publicly-ranged
U.S. sale quantities for the merchandise under
consideration. Because the calculation in (A)
includes business proprietary information (BPI),
Commerce then compares (B) and (C) to (A) and
selects the rate closest to (A) as the most
appropriate rate for all other producers or exporters
not subject to individual examination. See Ball
Bearings and Parts Thereof from France, Germany,
Italy, Japan, and the United Kingdom: Final Results
of Antidumping Duty Administrative Reviews, Final
Results of Changed-Circumstances Review, and
Revocation of an Order in Part, 75 FR 53661, 53663
(September 1, 2010). For a complete analysis
including the BPI data, see the Memorandum to the
File, “Preliminary Determination Calculation for
the ‘All-Others’ Rate” dated concurrently with this
notice.

Disclosure

Commerce intends to disclose its
calculations and analysis performed to
interested parties in this preliminary
determination within five days of any
public announcement or, if there is no
public announcement, within five days
of the date of publication of this notice
in accordance with 19 CFR 351.224(b).

Verification

As provided in section 782(i)(1) of the
Act, Commerce intends to verify the
information relied upon in making its
final determination.

Public Comment

Case briefs or other written comments
may be submitted to the Assistant
Secretary for Enforcement and
Compliance no later than seven days
after the date on which the last
verification report is issued in this
investigation. Rebuttal briefs, limited to
issues raised in case briefs, may be
submitted no later than five days after
the deadline date for case briefs.8
Pursuant to 19 CFR 351.309(c)(2) and
(d)(2), parties who submit case briefs or
rebuttal briefs in this investigation are
encouraged to submit with each
argument: (1) A statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, limited to issues raised in the
case and rebuttal briefs, must submit a
written request to the Assistant
Secretary for Enforcement and
Compliance, U.S. Department of
Commerce, within 30 days after the date
of publication of this notice. Requests
should contain the party’s name,
address, and telephone number, the
number of participants, whether any
participant is a foreign national, and a
list of the issues to be discussed. If a
request for a hearing is made, Commerce
intends to hold the hearing at the U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230, at a time and date to be
determined. Parties should confirm by
telephone the date, time, and location of
the hearing two days before the
scheduled date.

Postponement of Final Determination
and Extension of Provisional Measures

Section 735(a)(2) of the Act provides
that a final determination may be
postponed until not later than 135 days
after the date of the publication of the
preliminary determination if, in the
event of an affirmative preliminary

8 See 19 CFR 351.309; see also 19 CFR 351.303
(for general filing requirements).

determination, a request for such
postponement is made by exporters who
account for a significant proportion of
exports of the subject merchandise, or in
the event of a negative preliminary
determination, a request for such
postponement is made by the petitioner.
Section 351.210(e)(2) of Commerce’s
regulations requires that a request by
exporters for postponement of the final
determination be accompanied by a
request for extension of the provisional
measures from a four-month period to a
period not more than six months in
duration.

On August 22, 2019, pursuant to 19
CFR 351.210(e), the petitioner requested
that Commerce postpone the final
determination until not later than 135
days after the publication of this
preliminary determination.? On August
22,2019, LG Chem requested that
Commerce postpone the final
determination until not later than 135
days after the publication of this notice,
and to extend the provisional measures
to a period not more than six months.1°
KPB made the same request to
Commerce to postpone the final
determination on August 26, 2019.11 In
accordance with section 735(a)(2)(A) of
the Act and 19 CFR 351.210(b)(2)(ii),
because: (1) The preliminary
determination is affirmative; (2) the
requesting exporter accounts for a
significant proportion of exports of the
subject merchandise; and (3) no
compelling reasons for denial exist,
Commerce is postponing the final
determination and extending the
provisional measures from a four-month
period to a period not greater than six
months. Accordingly, Commerce will
make its final determination no later
than 135 days after the date of
publication of this preliminary
determination.

International Trade Commission
Notification

In accordance with section 733(f) of
the Act, Commerce will notify the
International Trade Commission (ITC) of
its preliminary determination. If the
final determination is affirmative, the
ITC will determine before the later of
120 days after the date of this
preliminary determination or 45 days
after the final determination whether

9 See Petitioner’s Letter, “Acetone from Belgium,
Korea, and South Africa: Petitioner’s Consent to
Postponement of Final Determinations,” dated
August 22, 2019.

10 See LG Chem’s Letter, “LG Chem’s Request for
Postponement of the Final Determination,” dated
August 22, 2019.

11 See KPB'’s Letter, “Request to Extend the
Deadline for the Final Determination,” dated
August 26, 2019.
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these imports are materially injuring, or
threaten material injury to, the U.S.
industry.

Notification to Importers

This notice also serves as an initial
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation. Failure to comply
with this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Notification to Interested Parties

This determination is issued and
published in accordance with sections
733(f) and 777(i)(1) of the Act and 19
CFR 351.205(c).

Dated: September 17, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Scope of the Investigation

The merchandise covered by this
investigation is all grades of liquid or
aqueous acetone. Acetone is also known
under the International Union of Pure and
Applied Chemistry (ITUPAC) name propan-2-
one. In addition to the IUPAC name, acetone
is also referred to as B-ketopropane (or beta-
ketopropane), ketone propane, methyl
ketone, dimethyl ketone, DMK, dimethyl
carbonyl, propanone, 2-propanone, dimethyl
formaldehyde, pyroacetic acid, pyroacetic
ether, and pyroacetic spirit. Acetone is an
isomer of the chemical formula C;HgO, with
a specific molecular formula of CH;COCH3 or
(CH3)-CO.

The scope covers both pure acetone (with
or without impurities) and acetone that is
combined or mixed with other products,
including, but not limited to, isopropyl
alcohol, benzene, diethyl ether, methanol,
chloroform, and ethanol. Acetone that has
been combined with other products is
included within the scope, regardless of
whether the combining occurs in third
countries.

The scope also includes acetone that is
commingled with acetone from sources not
subject to this investigation.

For combined and commingled products,
only the acetone component is covered by
the scope of this investigation. However,
when acetone is combined with acetone
components from sources not subject to this
investigation, those third country acetone
components may still be subject to other
acetone investigations.

Notwithstanding the foregoing language, an
acetone combination or mixture that is
transformed through a chemical reaction into
another product, such that, for example, the
acetone can no longer be separated from the
other products through a distillation process
(e.g., methyl methacrylate (MMA) or

Bisphenol A (BPA)), is excluded from this
investigation.

A combination or mixture is excluded from
these investigations if the total acetone
component (regardless of the source or
sources) comprises less than 5 percent of the
combination or mixture, on a dry weight
basis.

The Chemical Abstracts Service (CAS)
registry number for acetone is 67—-64-1.

The merchandise covered by this
investigation is currently classifiable under
Harmonized Tariff Schedule of the United
States (HTSUS) subheadings 2914.11.1000
and 2914.11.5000. Combinations or mixtures
of acetone may enter under subheadings in
Chapter 38 of the HTSUS, including, but not
limited to, those under heading
3814.00.1000, 3814.00.2000, 3814.00.5010,
and 3814.00.5090. The list of items found
under these HTSUS subheadings is non-
exhaustive. Although these HTSUS
subheadings and CAS registry number are
provided for convenience and customs
purposes, the written description of the
scope of this investigation is dispositive.

Appendix IT

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

II. Background

I1I. Period of Investigation

IV. Postponement of Final Determination and
Extension of Provisional Measures

V. Scope Comments

VL. Scope of the Investigation

VII. Affiliation

VIII. Discussion of the Methodology

IX. Date of Sale

X. Product Comparisons

XI. Export Price and Constructed Export
Price

XII. Normal Value

XIII. Currency Conversion

XIV. Verification

XV. Conclusion

[FR Doc. 2019-20561 Filed 9-23-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XR023

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Office of Naval
Research Arctic Research Activities

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an incidental
harassment authorization.

SUMMARY: In accordance with the
regulations implementing the Marine
Mammal Protection Act (MMPA) as
amended, notification is hereby given

that NMFS has issued an incidental
harassment authorization (IHA) to the
Office of Naval Research (ONR) to
incidentally harass, by Level B
harassment only, marine mammals
during Arctic Research Activities in the
Beaufort and Chukchi Seas. ONR’s
activities are considered military
readiness activities pursuant to the
MMPA, as amended by the National
Defense Authorization Act for Fiscal
Year 2004 (NDAA).

DATES: This Authorization is effective
from September 10, 2019 through
September 9, 2020.

FOR FURTHER INFORMATION CONTACT:
Amy Fowler, Office of Protected
Resources, NMFS, (301) 427—-8401.
Electronic copies of the application and
supporting documents, as well as a list
of the references cited in this document,
may be obtained online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mamimal-protection-act. In case
of problems accessing these documents,
please call the contact listed above.

SUPPLEMENTARY INFORMATION:
Background

The MMPA prohibits the “take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization may be
provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”’); and requirements
pertaining to the mitigation, monitoring
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and reporting of such takings are set
forth.

The NDAA (Pub. L. 108-136)
removed the “small numbers” and
“specified geographical region”
limitations indicated above and
amended the definition of “harassment”
as it applies to a “military readiness
activity.” The activity for which
incidental take of marine mammals has
been requested addressed here qualifies
as a military readiness activity. The
definitions of all applicable MMPA
statutory terms cited above are included
in the relevant sections below. The
action constitutes a military readiness
activity because these scientific research
activities directly support the adequate
and realistic testing of military
equipment, vehicles, weapons, and
sensors for proper operation and
suitability for combat use by providing
critical data on the changing natural and
physical environment in which such
materiel will be assessed and deployed.
This scientific research also directly
supports fleet training and operations by
providing up to date information and
data on the natural and physical
environment essential to training and
operations.

Summary of Request

On April 25, 2019, NMFS received a
request from ONR for an IHA to take
marine mammals incidental to Arctic
Research Activities in the Beaufort and
Chukchi Seas. The application was
deemed adequate and complete on July
16, 2019. ONR’s request was for take of
a small number of beluga whales
(Delphinapterus leucas), bearded seals
(Erignathus barbatus), and ringed seals
(Pusa hispida hispida) by Level B
harassment only. Neither ONR nor
NMF'S expects serious injury or
mortality to result from this activity
and, therefore, an IHA is appropriate.

This IHA covers the second year of a
larger project for which ONR obtained a
prior IHA and intends to request take
authorization for subsequent facets of
the project. The larger three-year project
involves several scientific objectives
which support the Arctic and Global
Prediction Program, as well as the
Ocean Acoustics Program and the Naval
Research Laboratory, for which ONR is
the parent command. ONR complied
with all the requirements (e.g.,
mitigation, monitoring, and reporting) of
the previous IHA (83 FR 48799;
September 27, 2019).

Description of Activity

Overview

ONR'’s Arctic Research Activities
include scientific experiments to be

conducted in support of the Stratified
Ocean Dynamics of the Arctic (SODA),
Arctic Mobile Observing System
(AMOS), Ocean Acoustics field work
(including the Coordinated Arctic
Active Tomography Experiment
(CAATEX)), and Naval Research
Laboratory experiments in the Beaufort
and Chukchi Seas. The study area for
the Arctic Research Activities is located
in the U.S. Exclusive Economic Zone
(EEZ) and the high seas north of Alaska
(see Figure 1-1 in the IHA application).
The total area of the study area is
835,860 square kilometers (km2)
(322,727 square miles (mi2)).

These experiments involve
deployment of moored and ice-tethered
active acoustic sources, primarily from
the U.S Coast Guard Cutter (CGC)
HEALY. CGC HEALY may also be
required to perform icebreaking to
deploy the acoustic sources in deep
water. CGC HEALY will perform a
research cruise for up to 60 days in
September and October 2019 to deploy
acoustic sources. A second, non-
icebreaking ship may also perform a
cruise of up to 30 days to deploy any
remaining sources in the fall of 2019. A
total of eight days of icebreaking are
anticipated within the effective dates of
this IHA to deploy and/or retrieve the
northernmost sources. A subsequent
research cruise of up to 60 days
beginning in August 2020 to deploy and
retrieve sources.

A detailed description of the planned
Arctic Research Activities is provided in
the Federal Register notice of the
proposed IHA (84 FR 37240; July 31,
2019). Since that time, no changes have
been made to the planned activities.
Therefore, a detailed description is not
provided here. Please refer to that
Federal Register notice for the
description of the specified activity.

Comments and Responses

A notice of NMFS’s proposal to issue
an THA to ONR was published in the
Federal Register on July 31, 2019 (84 FR
37240). That notice described, in detail,
ONR'’s activity, the marine mammal
species that may be affected by the
activity, and the anticipated effects on
marine mammals. During the 30-day
public comment period, NMFS received
a comment from the Marine Mammal
Commission (Commission).

Comment 1: The Commission noted
that the Navy used cutoff distances
instead of relying on Bayesian biphasic
dose response functions (BRFs) to
inform take estimates. The Commission
asserted that the cutoff distances used
by the Navy are unsubstantiated and
that the Navy arbitrarily set a cutoff
distance of 10 kilometers (km) for

pinnipeds, which could effectively
eliminate a large portion of the
estimated number of takes. The
Commission, therefore, recommended
that the Navy refrain from using cut-off
distances in conjunction with the
Bayesian BRFs.

Response: We disagree with the
Commission’s recommendation. The
derivation of the behavioral response
functions and associated cutoff
distances is provided in the Navy’s
Criteria and Thresholds for U.S. Navy
Acoustic and Explosive Effects Analysis
(Phase III) technical report (Navy
2017a). The consideration of proximity
(distance cutoff) was part of criteria
developed in consultation with NMFS
and was applied within the Navy’s BRF.
Distance cutoffs beyond which the
potential of significant behavioral
responses were considered to be
unlikely were used in conducting
analysis for ONR’s Arctic Research
Activities. The Navy’s BRF applied
within these distances is an appropriate
method for providing a realistic (but
still conservative where some
uncertainties exist) estimate of impact
and potential take for these activities.

Comment 2: The Commission
informally noted that the potential for
marine mammals to become entangled
in the weather balloon parachutes was
not addressed in the Federal Register
notice of proposed IHA and should have
been discounted appropriately.

Response: The weather balloons being
released could introduce the potential
for entanglement following their
descent; these balloons would consist of
shredded debris from bursting balloons,
a parachute used to slow the descent of
the radiosonde, and all of the ropes and
twine used to keep all of the
components together (the radiosonde
would be suspended 82-115 ft (25-35
m) below the balloon). The components
from the weather balloons present the
highest risk of entanglement. Balloon
fragments would temporarily be
deposited on the ice, until the ice melts
and the materials would sink to the
seafloor.

Although there is a potential for
entanglement from an expended
material, the amount of materials
expended will be low. Additionally,
marine mammals are very mobile within
the water column and are capable of
avoiding debris. Although it is unknown
whether animals will avoid this debris,
a recent stranding report found that out
of the 21 reported seal strandings that
occurred from human interaction in the
Arctic regions, none were documented
to be from entanglement (Savage 2017).
Therefore, based on the lack of evidence
of previous pinniped entanglements in
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this region and the very low amount of
project materials capable of resulting in
entanglement, the probability of marine
mammals becoming entangled in
project-related materials is extremely
small, and thus take from entanglement
in balloon materials is unlikely to occur.

Comment 3: The Commission
questioned whether the public notice
provisions for IHA renewals fully satisfy
the public notice and comment
provision in the MMPA and discussed
the potential burden on reviewers of
reviewing key documents and
developing comments quickly.
Additionally, the Commission
recommended that NMFS use the IHA
Renewal process sparingly and
selectively for activities expected to
have the lowest levels of impacts to
marine mammals and that require less

complex analysis.

Response: NMFS has responded to
this comment in full in our Federal
Register notice announcing the issuance
of an THA to Avangrid Renewables, and
we refer the reader to that response (84

FR 31035; June 28, 2019).

Area of Specified Activities

summarize available information

and life history, of the potentially

Description of Marine Mammals in the

Sections 3 and 4 of the application

regarding status and trends, distribution
and habitat preferences, and behavior

affected species. Additional information

regarding population trends and th
may be found in NMFS’s Stock

www.fisheries.noaa.gov/national/

reats

Assessment Reports (SARs; https://

marine-mammal-protection/marine-
mamimal-stock-assessments) and more

general information about these species

(e.g., physical and behavioral

website (https://

descriptions) may be found on NMFS’s

www.fisheries.noaa.gov/find-species).
Table 1 lists all species with expected
potential for occurrence in the study

area and summarizes information
related to the population or stock,

MMPA and ESA and potential

animals, not including natural
mortalities, that may be removed fr

including regulatory status under the

biological removal (PBR), where known.
For taxonomy, we follow Committee on
Taxonomy (2018). PBR is defined by the
MMPA as the maximum number of

om a

marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population (as
described in NMFS’s SARs). While no
mortality is anticipated or authorized
here, PBR and annual serious injury and
mortality from anthropogenic sources
are included here as gross indicators of
the status of the species and other
threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’s stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’s U.S. 2018 SARs (e.g., Muto et
al., 2019, Carretta et al., 2019). All
values presented in Table 1 are the most
recent available at the time of
publication and are available in the
2018 SARs (Muto et al., 2019; Carretta
et al., 2019).

TABLE 1—MARINE MAMMAL SPECIES POTENTIALLY PRESENT IN THE PROJECT AREA

ESA/
MMPA Stock abundance Annual
Common name Scientific name Stock status; (CV, Nmin, most recent PBR M/SI3
strategic abundance survey) 2
(Y/N)1
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Eschrichtiidae:
Gray whale ......................... Eschrichtius robustus ................ Eastern North Pacific ................ -/-; N 26960 (0.05, 25,849, 801 135
2016).
Family Balaenidae:
Bowhead whale .................. Balaena mysticetus ................... Western Arctic .......cccvveeeneeens E/D; Y 16,820 (0.052, 16,100, 161 46
2011).
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Delphinidae:
Beluga whale ...................... Delphinapterus leucas .............. Beaufort Sea .........ccccceeiiienn. -/-; N 39,258 (0.229, N/A, 4Undet. 139
1992).
Beluga whale ...................... Delphinapterus leucas .............. Eastern Chukchi Sea ................ -/-; N 20,752 (0.70, 12.194, 244 67
2012).
Order Carnivora—Superfamily Pinnipedia
Family Phocidae (earless seals):
Bearded seal5 .................... Erignathus barbatus .................. Alaska ......ccccoceeviieiiii T/D; Y 299,174 (-, 273,676, 8,210 557
2013).
Ribbon seal .............ccu....... Histriophoca fasciata ................ Alaska ......ccooeeeeeiiieieiiee e -/-; N 184,697 (-, 163,086, 9,785 3.9
2013).
Ringed seal5 ...........cccooeueee. Pusa hispida hispida ................. Alaska ......coceeveeeeeiiiiiieeeeee, T/D; Y 170,000 (-, 170,000, 5,100 1,054
2013).
Spotted seal ..........ccocueeuenn Phoca largha ...........ccccocveuene Alaska .....cccceeeeeeiiieeeee e -/, N 461,625 (-, 423,237, 12,697 329
2013).

1Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.

2NMFS marine mammal stock assessment reports online at: https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-
reports-region/. CV is coefficient of variation; Nmin is the minimum estimate of stock abundance. In some cases, CV is not applicable.

3These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV associated with estimated
mortality due to commercial fisheries is presented in some cases.

4The 2016 guidelines for preparing SARs state that abundance estimates older than 8 years should not be used to calculate PBR due to a decline in the reliability
of an aged estimate. Therefore, the PBR for this stock is considered undetermined.
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5 Abundances and associated values for bearded and ringed seals are for the U.S. population in the Bering Sea only.
Note: /talicized species are not expected to be taken and take is not authorized.

A detailed description of the species
likely to be affected by the Arctic
Research Activities, including brief
information regarding population trends
and threats, and information regarding
local occurrence, were provided in the
Federal Register notice for the proposed
THA (84 FR 37240; July 31, 2019). Since
that time, we are not aware of any
changes in the status of these species
and stocks; therefore, detailed
descriptions are not provided here.
Please refer to that Federal Register
notice for those descriptions. Please also
refer to NMFS’ website (https://
www.fisheries.noaa.gov/find-species) for
generalized species accounts.

Marine Mammal Hearing

Hearing is the most important sensory
modality for marine mammals

underwater, and exposure to
anthropogenic sound can have
deleterious effects. To appropriately
assess the potential effects of exposure
to sound, it is necessary to understand
the frequency ranges marine mammals
are able to hear. Current data indicate
that not all marine mammal species
have equal hearing capabilities (e.g.,
Richardson et al., 1995; Wartzok and
Ketten, 1999; Au and Hastings, 2008).
To reflect this, Southall et al. (2007)
recommended that marine mammals be
divided into functional hearing groups
based on directly measured or estimated
hearing ranges on the basis of available
behavioral response data, audiograms
derived using auditory evoked potential
techniques, anatomical modeling, and
other data. Note that no direct

measurements of hearing ability have
been successfully completed for
mysticetes (i.e., low-frequency
cetaceans). Subsequently, NMFS (2018)
described generalized hearing ranges for
these marine mammal hearing groups.
Generalized hearing ranges were chosen
based on the approximately 65 dB
threshold from the normalized
composite audiograms, with the
exception for lower limits for low-
frequency cetaceans where the lower
bound was deemed to be biologically
implausible and the lower bound from
Southall et al. (2007) retained. Marine
mammal hearing groups and their
associated hearing ranges are provided
in Table 2.

TABLE 2—MARINE MAMMAL HEARING GROUPS

INMFS, 2018]

Hearing group

Generalized hearing
range *

Low-frequency (LF) cetaceans (baleen whales)
Mid-frequency (MF) cetaceans (dolphins, toothed whales, beaked whales, bottlenose whales)
High-frequency (HF) cetaceans (true porpoises, Kogia, river dolphins, cephalorhynchid, Lagenorhynchus cruciger & L.

australis).

Phocid pinnipeds (PW) (underwater) (true seals)
Otariid pinnipeds (OW) (underwater) (sea lions and fur seals)

7 Hz to 35 kHz.
150 Hz to 160 kHz.
275 Hz to 160 kHz.

50 Hz to 86 kHz.
60 Hz to 39 kHz.

*Represents the generalized hearing range for the entire group as a composite (i.e., all species within the group), where individual species

hearing ranges are typically not as broad. Generalized hearing range chosen based on ~65 dB threshold from normalized composite audiogram,
with the exception for lower limits for LF cetaceans (Southall et al. 2007) and PW pinniped (approximation).

The pinniped functional hearing
group was modified from Southall et al.
(2007) on the basis of data indicating
that phocid species have consistently
demonstrated an extended frequency
range of hearing compared to otariids,
especially in the higher frequency range
(Hemil4 et al., 2006; Kastelein et al.,
2009; Reichmuth and Holt, 2013).

For more detail concerning these
groups and associated frequency ranges,
please see NMFS (2018) for a review of
available information. Three marine
mammal species (one cetacean and two
pinniped (both phocid) species) have
the reasonable potential to co-occur
with the planned survey activities.
Please refer to Table 1. Beluga whales
are classified as mid-frequency
cetaceans.

Potential Effects of Specified Activities
on Marine Mammals and Their Habitat

The effects of underwater noise from
the deployed acoustic sources, as well
as icebreaking, have the potential to
result in behavioral harassment of
marine mammals in the vicinity of the

study area. The Federal Register notice
for the proposed IHA 84 FR 37240; July
31, 2019) included a discussion of the
effects of anthropogenic noise on marine
mammals and their habitat, therefore
that information is not repeated here;
please refer to the Federal Register
notice (84 FR 37240; July 31, 2019) for
that information.

Estimated Take

This section provides an estimate of
the number of incidental takes
authorized through this IHA, which will
inform both NMFS’ consideration of
“small numbers” and the negligible
impact determination.

Harassment is the only type of take
expected to result from these activities.
For this military readiness activity, the
MMPA defines “harassment” as (i) Any
act that injures or has the significant
potential to injure a marine mammal or
marine mammal stock in the wild (Level
A harassment); or (ii) Any act that
disturbs or is likely to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of natural

behavioral patterns, including, but not
limited to, migration, surfacing, nursing,
breeding, feeding, or sheltering, to a
point where such behavioral patterns
are abandoned or significantly altered
(Level B harassment).

Authorized takes are by Level B
harassment only, in the form of
disruption of behavioral patterns and
TTS for individual marine mammals
resulting from exposure to acoustic
transmissions and icebreaking noise.
Based on the nature of the activity,
Level A harassment is neither
anticipated nor authorized.

As described previously, no mortality
is anticipated or authorized for this
activity. Below we describe how the
take is estimated.

Generally speaking, we estimate take
by considering: (1) Acoustic thresholds
above which NMFS believes the best
available science indicates marine
mammals will be behaviorally harassed
or incur some degree of permanent
hearing impairment; (2) the area or
volume of water that will be ensonified
above these levels in a day; (3) the
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density or occurrence of marine
mammals within these ensonified areas;
and, (4) and the number of days of
activities. We note that while these
basic factors can contribute to a basic
calculation to provide an initial
prediction of takes, additional
information that can qualitatively
inform take estimates is also sometimes
available (e.g., previous monitoring
results or average group size). For this
THA, ONR employed a sophisticated
model known as the Navy Acoustic
Effects Model (NAEMO) for assessing
the impacts of underwater sound.
Below, we describe the factors
considered here in more detail and
present the authorized take.

Acoustic Thresholds

Using the best available science,
NMEFS has developed acoustic
thresholds that identify the received
level of underwater sound above which
exposed marine mammals would be
reasonably expected to be behaviorally
harassed (equated to Level B
harassment) or to incur PTS of some
degree (equated to Level A harassment).

Level B Harassment for non-explosive
sources—In coordination with NMFS,
the Navy developed behavioral
thresholds to support environmental
analyses for the Navy’s testing and
training military readiness activities
utilizing active sonar sources; these
behavioral harassment thresholds are
used here to evaluate the potential
effects of the active sonar components of
the planned action. The response of a
marine mammal to an anthropogenic
sound will depend on the frequency,
duration, temporal pattern and
amplitude of the sound as well as the
animal’s prior experience with the
sound and the context in which the
sound is encountered (i.e., what the
animal is doing at the time of the
exposure). The distance from the sound
source and whether it is perceived as
approaching or moving away can also
affect the way an animal responds to a
sound (Wartzok et al. 2003). For marine
mammals, a review of responses to
anthropogenic sound was first
conducted by Richardson et al. (1995).
Reviews by Nowacek et al. (2007) and
Southall et al. (2007) address studies
conducted since 1995 and focus on
observations where the received sound
level of the exposed marine mammal(s)
was known or could be estimated.

Multi-year research efforts have
conducted sonar exposure studies for
odontocetes and mysticetes (Miller ef al.
2012; Sivle et al. 2012). Several studies
with captive animals have provided
data under controlled circumstances for
odontocetes and pinnipeds (Houser et

al. 2013a; Houser et al. 2013b). Moretti
et al. (2014) published a beaked whale
dose-response curve based on passive
acoustic monitoring of beaked whales
during U.S. Navy training activity at
Atlantic Underwater Test and
Evaluation Center during actual Anti-
Submarine Warfare exercises. This new
information necessitated the update of
the behavioral response criteria for the
U.S. Navy’s environmental analyses.

Southall et al. (2007) synthesized data
from many past behavioral studies and
observations to determine the likelihood
of behavioral reactions at specific sound
levels. While in general, the louder the
sound source the more intense the
behavioral response, it was clear that
the proximity of a sound source and the
animal’s experience, motivation, and
conditioning were also critical factors
influencing the response (Southall et al.
2007). After examining all of the
available data, the authors felt that the
derivation of thresholds for behavioral
response based solely on exposure level
was not supported because context of
the animal at the time of sound
exposure was an important factor in
estimating response. Nonetheless, in
some conditions, consistent avoidance
reactions were noted at higher sound
levels depending on the marine
mammal species or group allowing
conclusions to be drawn. Phocid seals
showed avoidance reactions at or below
190 dB re 1 uPa at 1m; thus, seals may
actually receive levels adequate to
produce TTS before avoiding the source.

Odontocete behavioral criteria for
non-impulsive sources were updated
based on controlled exposure studies for
dolphins and sea mammals, sonar, and
safety (3S) studies where odontocete
behavioral responses were reported after
exposure to sonar (Antunes et al., 2014;
Houser et al., 2013b); Miller et al., 2011;
Miller et al., 2014; Miller et al., 2012).
For the 3S study the sonar outputs
included 1-2 kHz up- and down-sweeps
and 6-7 kHz up-sweeps; source levels
were ramped up from 152—-158 dB re 1
yPa to a maximum of 198-214 re 1 uPa
at 1 m. Sonar signals were ramped up
over several pings while the vessel
approached the mammals. The study
did include some control passes of ships
with the sonar off to discern the
behavioral responses of the mammals to
vessel presence alone versus active
sonar.

The controlled exposure studies
included exposing the Navy’s trained
bottlenose dolphins to mid-frequency
sonar while they were in a pen. Mid-
frequency sonar was played at 6
different exposure levels from 125-185
dB re 1 yuPa (rms). The behavioral
response function for odontocetes

resulting from the studies described
above has a 50 percent probability of
response at 157 dB re 1 pPa.
Additionally, distance cutoffs (20 km for
MF cetaceans) were applied to exclude
exposures beyond which the potential
of significant behavioral responses is
considered to be unlikely.

The pinniped behavioral threshold
was updated based on controlled
exposure experiments on the following
captive animals: Hooded seal, gray seal,
and California sea lion (Go6tz et al. 2010;
Houser et al. 2013a; Kvadsheim et al.
2010). Hooded seals were exposed to
increasing levels of sonar until an
avoidance response was observed, while
the grey seals were exposed first to a
single received level multiple times,
then an increasing received level. Each
individual California sea lion was
exposed to the same received level ten
times. These exposure sessions were
combined into a single response value,
with an overall response assumed if an
animal responded in any single session.
The resulting behavioral response
function for pinnipeds has a 50 percent
probability of response at 166 dB re 1
pPa. Additionally, distance cutoffs (10
km for pinnipeds) were applied to
exclude exposures beyond which the
potential of significant behavioral
responses is considered to be unlikely.

NMFS adopted the Navy’s approach
to estimating incidental take by Level B
harassment from the active acoustic
sources for this action, which includes
use of these dose response functions.
The Navy’s dose response functions
were developed to estimate take from
sonar and similar transducers and are
not applicable to icebreaking. NMFS
predicts that marine mammals are likely
to be behaviorally harassed in a manner
we consider Level B harassment when
exposed to underwater anthropogenic
noise above received levels of 120 dB re
1 pPa (rms) for continuous (e.g.,
vibratory pile-driving, drilling,
icebreaking) and above 160 dB re 1 uPa
(rms) for non-explosive impulsive (e.g.,
seismic airguns) or intermittent (e.g.,
scientific sonar) sources. Thus, take of
marine mammals by Level B harassment
due to icebreaking has been calculated
using the Navy’s NAEMO model with a
step-function at 120 dB re 1 puPa (rms)
received level for behavioral response.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance
for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (Version 2.0)
(Technical Guidance, 2018) identifies
dual criteria to assess auditory injury
(Level A harassment) to five different
marine mammal groups (based on
hearing sensitivity) as a result of
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exposure to noise from two different
types of sources (impulsive or non-
impulsive). ONR’s activities involve
only non-impulsive sources.

These thresholds are provided in the
table below. The references, analysis,
and methodology used in the
development of the thresholds are
described in NMFS 2018 Technical

Guidance, which may be accessed at
https://www.fisheries.noaa.gov/
national/marine-mammal-protection/
marine-mammal-acoustic-technical-
guidance.

TABLE 3—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS onset acoustic thresholds *
(Received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans
Mid-Frequency (MF) Cetaceans
High-Frequency (HF) Cetaceans
Phocid Pinnipeds (PW) (Underwater)
Otariid Pinnipeds (OW) (Underwater)

Cell 1: kayﬂat: 219 dB; LE,LF,24h: 183 dB

Cell 3: ka’ﬂat: 230 dB, LE,MF,24h: 185 dB
Cell 5: kayﬂat: 202 dB; LE,HF,24h: 155 dB
Cell 7: ka’ﬂat: 218 dB, LE,pW,24h: 185 dB
Cell 9: kayﬂat: 232 dB; LE,OW,24h: 203 dB

Cell 2: LE,LF,24h: 199 dB.
Cell 4: LE,MF,24h: 198 dB.
Cell 6: LE,HF,24h: 173 dB.
Cell 8: LE,pW’24hZ 201 dB.
Cell 10: LE,OW,24h: 219 dB.

*Dual metric acoustic thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-
sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should

also be considered.

Note: Peak sound pressure (Lpk) has a reference value of 1 pPa, and cumulative sound exposure level (Lg) has a reference value of 1 pPa2s.
In this Table, thresholds are abbreviated to reflect American National Standards Institute standards (ANSI 2013). However, peak sound pressure
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript “flat” is being
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded.

Quantitative Modeling

The Navy performed a quantitative
analysis to estimate the number of
mammals that could be harassed by the
underwater acoustic transmissions
during the planned action. Inputs to the
quantitative analysis included marine
mammal density estimates, marine
mammal depth occurrence distributions
(Navy 2017a), oceanographic and
environmental data, marine mammal
hearing data, and criteria and thresholds
for levels of potential effects. The
quantitative analysis consists of
computer modeled estimates and a post-
model analysis to determine the number
of potential animal exposures. The
model calculates sound energy
propagation from the planned non-
impulsive acoustic sources and
icebreaking, the sound received by
animat (virtual animal) dosimeters
representing marine mammals
distributed in the area around the
modeled activity, and whether the
sound received by animats exceeds the
thresholds for effects.

The Navy developed a set of software
tools and compiled data for estimating
acoustic effects on marine mammals
without consideration of behavioral
avoidance or mitigation. These tools and
data sets serve as integral components of
NAEMO. In NAEMO, animats are
distributed non-uniformly based on
species-specific density, depth
distribution, and group size information
and animats record energy received at
their location in the water column. A
fully three-dimensional environment is

used for calculating sound propagation
and animat exposure in NAEMO. Site-
specific bathymetry, sound speed
profiles, wind speed, and bottom
properties are incorporated into the
propagation modeling process. NAEMO
calculates the likely propagation for
various levels of energy (sound or
pressure) resulting from each source
used during the training event.

NAEMO then records the energy
received by each animat within the
energy footprint of the event and
calculates the number of animats having
received levels of energy exposures that
fall within defined impact thresholds.
Predicted effects on the animats within
a scenario are then tallied and the
highest order effect (based on severity of
criteria; e.g., PTS over TTS) predicted
for a given animat is assumed. Each
scenario, or each 24-hour period for
scenarios lasting greater than 24 hours
(which NMFS recommends in order to
ensure more consistent quantification of
take across actions), is independent of
all others, and therefore, the same
individual marine animal (as
represented by an animat in the model
environment) could be impacted during
each independent scenario or 24-hour
period. In few instances, although the
activities themselves all occur within
the study area, sound may propagate
beyond the boundary of the study area.
Any exposures occurring outside the
boundary of the study area are counted
as if they occurred within the study area
boundary. NAEMO provides the initial
estimated impacts on marine species
with a static horizontal distribution (i.e.,

animats in the model environment do
not move horizontally).

There are limitations to the data used
in the acoustic effects model, and the
results must be interpreted within this
context. While the best available data
and appropriate input assumptions have
been used in the modeling, when there
is a lack of definitive data to support an
aspect of the modeling, conservative
modeling assumptions have been
chosen (i.e., assumptions that may
result in an overestimate of acoustic
exposures):

e Animats are modeled as being
underwater, stationary, and facing the
source and therefore always predicted to
receive the maximum potential sound
level at a given location (i.e., no
porpoising or pinnipeds’ heads above
water);

¢ Animats do not move horizontally
(but change their position vertically
within the water column), which may
overestimate physiological effects such
as hearing loss, especially for slow
moving or stationary sound sources in
the model;

e Animats are stationary horizontally
and therefore do not avoid the sound
source, unlike in the wild where
animals would most often avoid
exposures at higher sound levels,
especially those exposures that may
result in PTS;

e Multiple exposures within any 24-
hour period are considered one
continuous exposure for the purposes of
calculating potential threshold shift,
because there are not sufficient data to


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
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estimate a hearing recovery function for
the time between exposures; and

e Mitigation measures were not
considered in the model. In reality,
sound-producing activities would be
reduced, stopped, or delayed if marine
mammals are detected by visual
monitoring.

Because of these inherent model
limitations and simplifications, model-
estimated results should be further
analyzed, considering such factors as
the range to specific effects, avoidance,
and the likelihood of successfully
implementing mitigation measures. This
analysis uses a number of factors in
addition to the acoustic model results to
predict acoustic effects on marine
mammals.

The underwater radiated noise
signature for icebreaking in the central
Arctic Ocean by CGC HEALY during
different types of ice-cover was
characterized in Roth et al. (2013). The
radiated noise signatures were
characterized for various fractions of ice
cover. For modeling, the 8/10 ice cover
was used. Each modeled day of
icebreaking consisted of 6 hours of 8/10
ice cover. Icebreaking was modeled for
eight days for each of the 2019 and 2020
cruises. For each cruise, this includes
four days of icebreaking for the
deployment (or recovery) of the VLF
source and four days of icebreaking for
the deployment (or recovery) of the
northernmost navigation sources. Since
ice forecasting cannot be predicted more
than a few weeks in advance it is
unknown if icebreaking would be
needed to deploy or retrieve the sources
after one year of transmitting. Therefore,
icebreaking was conservatively analyzed
within this IHA. Figure 5a and 5b in
Roth et al. (2013) depicts the source
spectrum level versus frequency for 8/

10 ice cover. The sound signature of the
ice coverage level was broken into 1-
octave bins (Table 4). In the model, each
bin was included as a separate source
on the modeled vessel. When these
independent sources go active
concurrently, they simulate the sound
signature of CGC HEALY. The modeled
source level summed across these bins
was 196.2 dB for the 8/10 signature ice
signature. These source levels are a good
approximation of the icebreaker’s
observed source level (provided in
Figure 4b of Roth et al. (2013)). Each
frequency and source level was modeled
as an independent source, and applied
simultaneously to all of the animats
within NAEMO. Each second was
summed across frequency to estimate
sound pressure level (root mean square
(SPLgwms)). For PTS and TTS
determinations, sound exposure levels
were summed over the duration of the
test and the transit to the deployment
area. The method of quantitative
modeling for icebreaking is considered
to be a conservative approach; therefore,
the number of takes estimated for
icebreaking are likely an over-estimate
and would not be expected.

TABLE 4—MODELED BINS FOR
ICEBREAKING IN 8/10 ICE COVERAGE
ON CGC HEALY

Source level
(dB)

Frequency
(Hz)

25 189
188
189
190
188
183
177
176
172

TABLE 4—MODELED BINS FOR
ICEBREAKING IN 8/10 ICE COVERAGE
ON CGC HEALY—Continued

Source level
(dB)

Frequency
(Hz)

167

For the other non-impulsive sources,
NAEMO calculates the SPL and SEL for
each active emission during an event.
This is done by taking the following
factors into account over the
propagation paths: Bathymetric relief
and bottom types, sound speed, and
attenuation contributors such as
absorption, bottom loss, and surface
loss. Platforms such as a ship using one
or more sound sources are modeled in
accordance with relevant vehicle
dynamics and time durations by moving
them across an area whose size is
representative of the testing event’s
operational area. Table 5 provides range
to effects for non-impulsive sources and
icebreaking noise planned for the Arctic
research activities to mid-frequency
cetacean and pinniped specific criteria.
Marine mammals within these ranges
would be predicted to receive the
associated effect. Range to effects is
important information in not only
predicting non-impulsive acoustic
impacts, but also in verifying the
accuracy of model results against real-
world situations and determining
adequate mitigation ranges to avoid
higher level effects, especially
physiological effects in marine
mammals. Therefore, the ranges in
Table 5 provide realistic maximum
distances over which the specific effects
from the use of non-impulsive sources
during the planned action would be
possible.

TABLE 5—RANGE TO PTS, TTS, AND BEHAVIORAL EFFECTS IN THE STUDY AREA

Range to behavioral effects
(m)

Range to TTS effects
(m)

Range to PTS effects
(m)

Source
MF cetacean Pinniped MF cetacean Pinniped MF cetacean Pinniped
Navigation and real-time sensing sources 220,000 210,000 0 6 0 0
Spiral Wave Beacon source .................... 220,000 210,000 0 0 0 0
Icebreaking NoISe .........ccccovieeiiiieeiniieenne 4,275 4,525 3 12 0 0

aCutoff distances applied.

A behavioral response study
conducted on and around the Navy
range in Southern California (SOCAL
BRS) observed reactions to sonar and
similar sound sources by several marine
mammal species, including Risso’s
dolphins (Grampus griseus), a mid-
frequency cetacean (DeRuiter et al.,
2013; Goldbogen et al., 2013; Southall et

al., 2011; Southall et al., 2012; Southall
et al., 2013; Southall et al., 2014). In
preliminary analysis, none of the Risso’s
dolphins exposed to simulated or real
mid-frequency sonar demonstrated any
overt or obvious responses (Southall et
al., 2012, Southall et al., 2013). In
general, although the responses to the
simulated sonar were varied across

individuals and species, none of the
animals exposed to real Navy sonar
responded; these exposures occurred at
distances beyond 10 km, and were up to
100 km away (DeRuiter et al., 2013; B.
Southall pers. comm.). These data
suggest that most odontocetes (not
including beaked whales and harbor
porpoises) likely do not exhibit
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significant behavioral reactions to sonar
and other transducers beyond
approximately 10 km. Therefore, the
Navy uses a cutoff distance for
odontocetes of 10 km for moderate
source level, single platform training
and testing events, and 20 km for all
other events, including the Arctic
Research Activities (Navy 2017a).

Southall ef al. (2007) report that
pinnipeds do not exhibit strong
reactions to SPLs up to 140 dB re 1 uPa
from non-impulsive sources. While
there are limited data on pinniped
behavioral responses beyond about 3 km
in the water, the Navy uses a distance
cutoff of 5 km for moderate source level,
single platform training and testing
events, and 10 km for all other events,
including the Arctic Research Activities
(Navy 2017a).

NMFS and the Navy conservatively
implemented a distance cutoff of 10 km
for pinnipeds, and 20 km for mid-
frequency cetaceans (Navy 2017a).
Regardless of the received level at that
distance, take is not estimated to occur
beyond 10 and 20 km from the source
for pinnipeds and cetaceans,
respectively. Sources that show a range

of zero do not rise to the specified level
of effects (i.e., there is no chance of PTS
for either MF cetaceans or pinnipeds
from any of the sources). No instances
of PTS were modeled for any species or
stock; as such, no take by Level A
harassment is anticipated or authorized.

As discussed above, within NAEMO
animats do not move horizontally or
react in any way to avoid sound.
Furthermore, mitigation measures that
reduce the likelihood of physiological
impacts are not considered in
quantitative analysis. Therefore, the
model may overestimate acoustic
impacts, especially physiological
impacts near the sound source. The
behavioral criteria used as a part of this
analysis acknowledges that a behavioral
reaction is likely to occur at levels
below those required to cause hearing
loss. At close ranges and high sound
levels approaching those that could
cause PTS, avoidance of the area
immediately around the sound source is
the assumed behavioral response for
most cases.

In previous environmental analyses,
the Navy has implemented analytical
factors to account for avoidance

behavior and the implementation of
mitigation measures. The application of
avoidance and mitigation factors has
only been applied to model-estimated
PTS exposures given the short distance
over which PTS is estimated. Given that
no PTS exposures were estimated
during the modeling process for this
planned action, the quantitative
consideration of avoidance and
mitigation factors were not included in
this analysis.

The marine mammal density numbers
utilized for quantitative modeling are
from the Navy Marine Species Density
Database (Navy 2014). Density estimates
are based on habitat-based modeling by
Kaschner et al. (2006) and Kaschner
(2004). While density estimates for the
two stocks of beluga whales are equal
(Kaschner et al., 2006; Kaschner 2004),
take has been apportioned to each stock
proportional to the abundance of each
stock. Table 6 shows the exposures
expected for the beluga whale, bearded
seal, and ringed seal based on NAEMO
modeled results.

TABLE 6—QUANTITATIVE MODELING RESULTS OF POTENTIAL EXPOSURES

Density
estimate
within study Level B Level B Total
Species area harassment harassment Level A authorized Percentage of
(animals from deployed from harassment take stock taken
per sources icebreaking
square
km)a
Beluga Whale (Beaufort Sea Stock) ........ 0.0087 331 32 0 363 0.92
Beluga Whale (Eastern Chukchi Sea
SOCK) eeeuveieeiiriceie e 0.0087 178 18 0 196 0.94
Bearded Seal ... 0.0332 0 0 0 b5 <0.01
Ringed Seal ......ccccoooiiiiiiiiiiiec, 0.3760 6,773 1,072 0 7,845 217

aKaschner et al. (2006); Kaschner (2004).

b Quantitative modeling yielded zero takes of bearded seals. However, in an abundance of caution, we are proposing to authorize five takes of

bearded seals by Level B harassment.

Effects of Specified Activities on
Subsistence Uses of Marine Mammals

Subsistence hunting is important for
many Alaska Native communities. A
study of the North Slope villages of
Nuigsut, Kaktovik, and Barrow
identified the primary resources used
for subsistence and the locations for
harvest (Stephen R. Braund & Associates
2010), including terrestrial mammals
(caribou, moose, wolf, and wolverine),
birds (geese and eider), fish (Arctic
cisco, Arctic char/Dolly Varden trout,
and broad whitefish), and marine
mammals (bowhead whale, ringed seal,
bearded seal, and walrus). Bearded
seals, ringed seals, and beluga whales
are located within the study area during

the planned action. The permitted
sources would be placed outside of the
range for subsistence hunting and the
study plans have been communicated to
communities and tribes in the area,
including the Alaska Eskimo Whaling
Commission (AEWC) and the Arctic

availability of bearded seal, ringed seal,
or beluga whale for subsistence hunting.
Therefore, subsistence uses of marine
mammals are not expected to be
impacted by the planned action.

Mitigation

Waterways Safety Committee (AWSC).
The closest active acoustic source
within the study area (aside from the de
minimis sources), is approximately 145
mi (233 km) from land. As stated above,
the range to effects for non-impulsive
acoustic sources in this experiment is
much smaller than the distance from
shore. In addition, the planned action
would not remove individuals from the
population. Therefore, there would be
no impacts caused by this action to the

In order to issue an IHA under
Section 101(a)(5)(D) of the MMPA,
NMFS must set forth the permissible
methods of taking pursuant to such
activity, and other means of effecting
the least practicable impact on such
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
such species or stock for taking for
certain subsistence uses. NMFS
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regulations require applicants for
incidental take authorizations to include
information about the availability and
feasibility (economic and technological)
of equipment, methods, and manner of
conducting such activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)). The NDAA for FY 2004
amended the MMPA as it relates to
military readiness activities and the
incidental take authorization process
such that “least practicable impact”
shall include consideration of personnel
safety, practicality of implementation,
and impact on the effectiveness of the
military readiness activity.

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat, as well as
subsistence uses. This considers the
nature of the potential adverse impact
being mitigated (likelihood, scope,
range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned), the
likelihood of effective implementation
(probability implemented as planned);
and

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

Mitigation for Marine Mammals and
their Habitat

Ships operated by or for the Navy
have personnel assigned to stand watch
at all times, day and night, when
moving through the water. While in
transit, ships must use extreme caution
and proceed at a safe speed such that
the ship can take proper and effective
action to avoid a collision with any
marine mammal and can be stopped
within a distance appropriate to the
prevailing circumstances and
conditions.

During navigational source
deployments, visual observation must
start 30 minutes prior to and continue

throughout the deployment within an
exclusion zone of 55 m (180 ft, roughly
one ship length) around the deployed
mooring. Deployment must stop if a
marine mammal is visually detected
within the exclusion zone. Deployment
will re-commence if any one of the
following conditions are met: (1) The
animal is observed exiting the exclusion
zone, (2) the animal is thought to have
exited the exclusion zone based on its
course and speed, or (3) the exclusion
zone has been clear from any additional
sightings for a period of 15 minutes for
pinnipeds and 30 minutes for cetaceans.
Visual monitoring must continue
through 30 minutes following the
deployment of sources.

Once deployed, the spiral wave
beacon would transmit for five days.
The ship will maintain position near the
moored source and must monitor the
surrounding area for marine mammals.
Transmission must cease if a marine
mammal enters a 55-m (180 ft)
exclusion zone. Transmission will re-
commence if any one of the following
conditions are met: (1) The animal is
observed exiting the exclusion zone, (2)
the animal is thought to have exited the
exclusion zone based on its course and
speed and relative motion between the
animal and the source, or (3) the
exclusion zone has been clear from any
additional sightings for a period of 15
minutes for pinnipeds and 30 minutes
for cetaceans. The spiral wave beacon
source will only transmit during
daylight hours.

Ships must avoid approaching marine
mammals head on and would maneuver
to maintain an exclusion zone of 1,500
ft (457 m) around observed mysticete
whales, and 600 ft (183 m) around all
other marine mammals, provided it is
safe to do so in ice free waters.

With the exception of the spiral wave
beacon, moored/drifting sources are left
in place and cannot be turned off until
the following year during ice free
months. Once they are programmed
they will operate at the specified pulse
lengths and duty cycles until they are
either turned off the following year or
there is failure of the battery and are not
able to operate. Due to the ice covered
nature of the Arctic it is not possible to
recover the sources or interfere with
their transmit operations in the middle
of the deployment.

These requirements do not apply if a
vessel’s safety is at risk, such as when
a change of course would create an
imminent and serious threat to safety,
person, vessel, or aircraft, and to the
extent vessels are restricted in their
ability to maneuver. No further action is
necessary if a marine mammal other
than a whale continues to approach the

vessel after there has already been one
maneuver and/or speed change to avoid
the animal. Avoidance measures should
continue for any observed whale in
order to maintain an exclusion zone of
1,500 ft (457 m).

All ships are required to coordinate
with the AEWC using established check-
in and communication procedures when
vessels approach subsistence hunting
areas.

All personnel conducting on-ice
experiments, as well as all aircraft
operating in the study area, are required
to maintain a separation distance of
1,000 ft (305 m) from any sighted
marine mammal.

NMFS has determined that the
mitigation measures provide the means
effecting the least practicable impact on
the affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, areas of
similar significance, and on the
availability of such species or stock for
subsistence uses.

Monitoring and Reporting

In order to issue an IHA for an
activity, Section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104(a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the action area. Effective
reporting is critical both to compliance
as well as ensuring that the most value
is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

e Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density);

e Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through
better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas);
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¢ Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors;

e How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks;

¢ Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat); and

e Mitigation and monitoring
effectiveness.

While underway, the ships (including
non-Navy ships operating on behalf of
the Navy) utilizing active acoustics must
have at least one watch person during
activities. Watch personnel undertake
extensive training in accordance with
the U.S. Navy Lookout Training
Handbook or civilian equivalent,
including on the job instruction and a
formal Personal Qualification Standard
program (or equivalent program for
supporting contractors or civilians), to
certify that they have demonstrated all
necessary skills (such as detection and
reporting of floating or partially
submerged objects). Additionally, watch
personnel have taken the Navy’s Marine
Species Awareness Training. Their
duties may be performed in conjunction
with other job responsibilities, such as
navigating the ship or supervising other
personnel. While on watch, personnel
employ visual search techniques,
including the use of binoculars, using a
scanning method in accordance with the
U.S. Navy Lookout Training Handbook
or civilian equivalent. A primary duty of
watch personnel is to detect and report
all objects and disturbances sighted in
the water that may be indicative of a
threat to the ship and its crew, such as
debris, or surface disturbance. Per safety
requirements, watch personnel also
report any marine mammals sighted that
have the potential to be in the direct
path of the ship as a standard collision
avoidance procedure.

The U.S. Navy has coordinated with
NMFS to develop an overarching
program plan in which specific
monitoring would occur. This plan is
called the Integrated Comprehensive
Monitoring Program (ICMP) (Navy
2011). The ICMP has been developed in
direct response to Navy permitting
requirements established through
various environmental compliance
efforts. As a framework document, the
ICMP applies by regulation to those
activities on ranges and operating areas
for which the Navy is seeking or has

sought incidental take authorizations.
The ICMP is intended to coordinate
monitoring efforts across all regions and
to allocate the most appropriate level
and type of effort based on a set of
standardized research goals, and in
acknowledgement of regional scientific
value and resource availability.

The ICMP is focused on Navy training
and testing ranges where the majority of
Navy activities occur regularly as those
areas have the greatest potential for
being impacted. ONR’s Arctic Research
Activities in comparison is a less
intensive test with little human activity
present in the Arctic. Human presence
is limited to a minimal amount of days
for source operations and source
deployments, in contrast to the large
majority (>95%) of time that the sources
will be left behind and operate
autonomously. Therefore, a dedicated
monitoring project is not warranted.
However, ONR is required to record all
observations of marine mammals,
including the marine mammal’s location
(latitude and longitude), behavior, and
distance from project activities,
including icebreaking.

The Navy is committed to
documenting and reporting relevant
aspects of research and testing activities
to verify implementation of mitigation,
comply with permits, and improve
future environmental assessments. If
any injury or death of a marine mammal
is observed during the 2019-20 Arctic
Research Activities, the Navy must
immediately halt the activity and report
the incident to the Office of Protected
Resources, NMFS, and the Alaska
Regional Stranding Coordinator, NMFS.
The following information must be
provided:

e Time, date, and location of the
discovery;

e Species identification (if known) or
description of the animal(s) involved;

e Condition of the animal(s)
(including carcass condition if the
animal is dead);

e Observed behaviors of the
animal(s), if alive;

e If available, photographs or video
footage of the animal(s); and

o General circumstances under which
the animal(s) was discovered (e.g.,
during use of towed acoustic sources,
deployment of moored or drifting
sources, during on-ice experiments, or
by transiting vessel).

ONR is required to provide NMFS
with a draft exercise monitoring report
within 90 days of the conclusion of the
planned activity. The draft exercise
monitoring report must include data
regarding acoustic source use, the
number of shutdowns during
monitoring, any marine mammal

sightings (including the marine
mammal’s location (latitude and
longitude)), and the number of
individuals of each species observed
during source deployment and
operation, their behavior and distance
from project activities (including
icebreaking), and estimates of the total
number of marine mammals taken, by
species (including takes that occurred
beyond the observable area). If no
comments are received from NMFS
within 30 days of submission of the
draft final report, the draft final report
will constitute the final report. If
comments are received, a final report
must be submitted within 30 days after
receipt of comments.

Negligible Impact Analysis and
Determination

NMFS has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

Underwater acoustic transmissions
associated with the Arctic Research
Activities, as outlined previously, have
the potential to result in Level B
harassment of beluga whales, ringed
seals, and bearded seals in the form of
TTS and behavioral disturbance. No
serious injury, mortality, or Level A
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harassment are anticipated to result
from this activity.

Minimal takes of marine mammals by
Level B harassment would be due to
TTS since the range to TTS effects is
small at only 12 m or less while the
behavioral effects range is significantly
larger extending up to 20 km (Table 5).
TTS is a temporary impairment of
hearing and can last from minutes or
hours to days (in cases of strong TTS).
In many cases, however, hearing
sensitivity recovers rapidly after
exposure to the sound ends, which is
expected here, given the anticipated
magnitude and duration of any potential
exposures. No takes from TTS were
modeled, but if TTS did occur, the
overall fitness of the individual is
unlikely to be affected and negative
impacts to the relevant stock are not
anticipated.

Effects on individuals that are taken
by Level B harassment could include
alteration of dive behavior, alteration of
foraging behavior, effects to breathing
rates, interference with or alteration of
vocalization, avoidance, and flight.
More severe behavioral responses are
not anticipated due to the localized,
intermittent use of active acoustic
sources. Most likely, individuals will
simply be temporarily displaced by
moving away from the sound source. As
described previously in the behavioral
effects section, seals exposed to non-
impulsive sources with a received
sound pressure level within the range of
calculated exposures (142—-193 dB re 1
uPa), have been shown to change their
behavior by modifying diving activity
and avoidance of the sound source (G6tz
et al., 2010; Kvadsheim et al., 2010).
Although a minor change to a behavior
may occur as a result of exposure to the
sound sources associated with the
planned action, these changes would be
within the normal range of behaviors for
the animal (e.g., the use of a breathing
hole further from the source, rather than
one closer to the source, would be
within the normal range of behavior).
Thus, even repeated Level B harassment
of some small subset of the overall stock
is unlikely to result in any significant
realized decrease in fitness for the
affected individuals, and would not
result in any adverse impact to the stock
as a whole.

The project is not expected to have
significant adverse effects on marine
mammal habitat. While the activities
may cause some fish to leave the area
of disturbance, temporarily impacting
marine mammals’ foraging
opportunities, this would encompass a
relatively small area of habitat leaving
large areas of existing fish and marine
mammal foraging habitat unaffected.

The planned project and associated
impacts do not occur in any known
Biologically Important Areas (BIAs).
Icebreaking may temporarily affect the
availability of pack ice for seals to haul
out but the proportion of ice disturbed
is small relative to the overall amount
of available ice habitat. Icebreaking will
not occur during the time of year when
ringed seals are expected to be within
subnivean lairs or pupping (Chapskii
1940; McLaren 1958; Smith and Stirling
1975). As such, the impacts to marine
mammal habitat are not expected to
cause significant or long-term negative
consequences.

In summary and as described above,
the following factors primarily support
our determination that the impacts
resulting from this activity are not
expected to adversely affect the species
or stock through effects on annual rates
of recruitment or survival:

e No mortality is anticipated or
authorized;

e Impacts will be limited to Level B
harassment;

e Takes by Level B harassment will
primarily be in the form of low level
behavioral disturbance over a short
duration;

¢ The project and associated impacts
are not occurring in any known BIAs;
and

e There will be no permanent or
significant loss or modification of
marine mammal prey or habitat.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
required monitoring and mitigation
measures, NMFS finds that the total
marine mammal take from the planned
activity will have a negligible impact on
all affected marine mammal species or
stocks.

Unmitigable Adverse Impact Analysis
and Determination

Impacts to subsistence uses of marine
mammals resulting from the planned
action are not anticipated. The closest
active acoustic source within the study
area is approximately 145 mi (233 km)
from land, outside of known subsistence
use areas. Based on this information,
NMEF'S has determined that there will be
no unmitigable adverse impact on
subsistence uses from ONR’s planned
activities.

National Environmental Policy Act

In compliance with the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321 et seq.), as
implemented by the regulations
published by the Council on

Environmental Quality (CEQ; 40 CFR
parts 1500-1508), ONR prepared an
Overseas Environmental Assessment
(OEA) to consider the direct, indirect,
and cumulative effects to the human
environment resulting from the Arctic
Research Activities. NMFS made ONR’s
OEA available to the public for review
and comment, concurrently with the
publication of the proposed IHA, on the
NMFS website (at https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act), in
relation to its suitability for adoption by
NMFS in order to assess the impacts to
the human environment of issuance of
an IHA to ONR. Also in compliance
with NEPA and the CEQ regulations, as
well as NOAA Administrative Order
216—6, NMFS has reviewed ONR’s OEA,
determined it to be sufficient, and
adopted that EA and signed a Finding
of No Significant Impact (FONSI) on
September 9, 2019.

Endangered Species Act (ESA)

Section 7(a)(2) of the Endangered
Species Act of 1973 (16 U.S.C. 1531 et
seq.) requires that each Federal agency
insure that any action it authorizes,
funds, or carries out is not likely to
jeopardize the continued existence of
any endangered or threatened species or
result in the destruction or adverse
modification of designated critical
habitat. To ensure ESA compliance for
the issuance of IHAs, NMFS consults
internally, in this case with the NMFS
Alaska Regional Office (AKR), whenever
we propose to authorize take for
endangered or threatened species.

The AKR issued a Biological Opinion
on August 27, 2019, which concluded
that ONR’s Arctic Research Activities
and NMFS’s issuance of an IHA for
those activities are not likely to
jeopardize the continued existence of
the Beringia DPS bearded seal or Arctic
ringed seal or adversely modify any
designated critical habitat.

Authorization

As a result of these determinations,
NMFS has issued an IHA to the U.S.
Navy’s ONR for conducting Arctic
Research Activities in the Beaufort and
Chukchi Seas, provided the previously
mentioned mitigation, monitoring, and
reporting requirements are incorporated.

Dated: September 18, 2019.
Donna S. Wieting,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2019-20605 Filed 9-23-19; 8:45 am]|
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XF801

Endangered Species; File No. 20610

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application for
permit modification.

SUMMARY: Notice is hereby given that
David Portnoy, Ph.D., Texas A&M
University, Corpus Christi, TX 78412,
has requested a modification to
scientific research Permit No. 20610-01.
DATES: Written, telefaxed, or email
comments must be received on or before
October 24, 2019.

ADDRESSES: The application and related
documents are available for review by
selecting ‘“Records Open for Public
Comment” from the “Features” box on
the Applications and Permits for
Protected Species (APPS) home page,
https://apps.nmfs.noaa.gov, and then
selecting File No. 20610-02 from the list
of available applications. These
documents are also available upon
written request or by appointment in the
Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone (301)
427-8401; fax (301) 713-0376.

Written comments on this application
should be submitted to the Chief,
Permits and Conservation Division, at
the address listed above. Comments may
also be submitted by facsimile to (301)
713-0376, or by email to
NMFS.PriComments@noaa.gov. Please
include the File No. 20610 in the subject
line of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on the
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Jennifer Skidmore or Erin Markin (301)
427-8401.

SUPPLEMENTARY INFORMATION: The
subject modification to Permit No.
20610-01 is requested under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR parts 222—-226).

Permit No. 20610, issued on February
27,2018 (83 FR 13731; March 30, 2018),

authorizes the permit holder to import
scalloped hammerhead shark (Sphyrna
lewini) tissues for genetic analysis at
Texas A&M University in Corpus
Christi. The permit was modified on
June 27, 2019 (84 FR 34371; July 18,
2019) adding Cabo Verde as an
additional country from which samples
may be imported. The permit holder is
requesting authorization to import
additional samples from up to 100
animals from the eastern

Pacific Distinct Population Segment
(DPS) and up to 50 animals from the
eastern Atlantic DPS. All other aspects
of the permitted activities would not
change. The permit would expire on
February 28, 2023.

Dated: September 18, 2019.
Julia Marie Harrison,
Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 2019-20603 Filed 9-23-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XY008

Fisheries of the Exclusive Economic
Zone off Alaska; Application for an
Exempted Fishing Permit

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application for
exempted fishing permit.

SUMMARY: This notice announces receipt
of an exempted fishing permit (EFP)
application from United Catcher Boats
for pollock catcher vessels (CVs) using
pelagic trawl gear in the eastern Bering
Sea (BS) and Gulf of Alaska (GOA) to
evaluate the efficacy of electronic
monitoring (EM) systems in lieu of
observers for at-sea monitoring of
vessels for compliance with fishery
management regulations. If granted, this
EFP would allow approximately 49
pollock CVs and nine tender vessels to
participate in the proposed EFP to
evaluate whether the use of EM systems
is a cost and operationally effective
means for monitoring vessel compliance
with catch and discard requirements. If
issued, the EFP would be in effect
during 2020 and 2021 for the pollock
fishing seasons (both A and B seasons
in the BS and A/B and C/D seasons in
the GOA). Results from this proposed
EFP are intended to inform future North
Pacific Fishery Management Council

(Council) analyses in consideration of a
regulatory program to implement EM
systems aboard pollock CVs using
pelagic trawl gear in the BS and GOA as
a compliance monitoring tool in these
fisheries. This proposed project has the
potential to promote the objectives of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: Comments on this EFP
application must be submitted to NMFS
on or before October 9, 2019. The
Council will consider the application at
its meeting from September 30, 2019,
through October 9, 2019, in Homer, AK.
ADDRESSES: The Council meeting will be
held at the Land’s End Resort, 4786
Homer Spit Rd, Homer, AK 99603. The
agenda for the Council meeting is
available at https://www.npfmec.org. In
addition to submitting comments at the
Council meeting, you may submit
comments on this document, identified
by NOAA-NMFS-2019-0100, by any of
the following methods:

e Federal e-Rulemaking Portal: Go to
www.regulations.gov/
#!docketDetail D=NOAA-NMFS-2019—
0100, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Records Office. Mail comments to P.O.
Box 21668, Juneau, AK 99802—1668.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address) submitted
voluntarily by the sender will be
publicly accessible. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

Electronic copies of the EFP
application and the basis for a
categorical exclusion under the National
Environmental Policy Act prepared for
this action are available from
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Bridget Mansfield, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fisheries in the
exclusive economic zone of the Bering
Sea and Aleutian Islands (BSAI) and
GOA under the Fishery Management
Plan (FMP) for Groundfish of the BSAI
Management Area (BSAI FMP) and the
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FMP for Groundfish of the GOA (GOA
FMP), respectively. The Council
prepared the BSAI and GOA FMPs
under the authority of the Magnuson-
Stevens Act, 16 U.S.C. 1801 et seq.
Regulations governing the BSAI and
GOA groundfish fisheries appear at 50
CFR parts 600 and 679. The FMPs and
the EFP-implementing regulations at
§600.745(b) and §679.6 allow the
NMFS Regional Administrator to
authorize, for limited experimental
purposes, fishing that would otherwise
be prohibited. Procedures for issuing
EFPs are contained in the implementing
regulations.

Background

The Council has been actively
pursuing the development and
implementation of EM technology in
lieu of onboard observers for at-sea
fishery monitoring for several years. In
2017, the final rule implementing
Amendments 114 to the BSAI FMP and
104 to the GOA FMP established (1) a
process for owners or operators of
vessels using nontrawl gear, such as
hook-and-line and pots, to request to
participate in the EM selection pool and
(2) the requirements for vessel owners
or operators while in the EM selection
pool (82 FR 36991, August 8, 2017).
That program has demonstrated the
ability of EM systems to improve cost
efficiencies and provide more precise
accounting for CVs that deliver to both
shoreside processing facilities and to
tender vessels. The Council is interested
in attaining more precise estimates of
bycatch in trawl fisheries. To achieve
that, the Council’s Trawl EM
Committee, with approval from the
Council, developed a Cooperative
Research Plan for moving toward a
regulated EM program for pollock CVs
in the North Pacific. The Council’s long-
term vision of using EM more widely in
the management of the BS and GOA
pollock fisheries does not align with the
current fishery regulations, thereby
necessitating the need for an EFP to
evaluate operational details of such a
management program. The proposed
EFP was developed specifically to
evaluate the potential use of EM as a
monitoring tool for compliance with
fishery management regulations in the
pollock pelagic trawl GV fleet. The
expected results of the proposed EFP
would provide valuable operational and
cost information in evaluating their
efficacy for the future implementation of
such a program.

Pollock Fishery Sectors That Would
Participate in the EFP

Three sectors of pollock catcher
vessels, the BS shoreside, GOA

shoreside, and Western GOA tendering
sectors, would participate in the
proposed EFP. These groups are
distinguished by area of operation,
fishery management program, existing
monitoring requirements, and delivery
disposition.

BS Shoreside Sector: Pollock CVs
using pelagic trawl gear in the BS
operate as a cooperative catch share
program under the American Fisheries
Act (AFA). The AFA is a limited access
program for BS pollock implemented by
statute in 1998 (Public Law 105-277, 16
U.S.C. 1851 statutory note). Under
provisions of the AFA individual vessel
and cooperative allocations of both
pollock and Chinook salmon can be
transferred among fishery participants.
CV operation types in the BS pollock
fishery include CVs that deliver sorted
catch to a shoreside processor or deliver
unsorted codends to a mothership. CVs
delivering unsorted codends to a
mothership are exempt from observer
coverage requirements and are not part
of this EFP. The BS shoreside pollock
fleet is comprised of approximately 81
CVs. CVs operating in this sector are in
the full coverage category under the
Observer Program, and are required to
carry an observer on 100 percent of
fishing trips. Of these CVs,
approximately 24 also operate in the
pollock fishery in the GOA. The BS
pollock TAC is divided into two
seasons: the A season (January 20 to
June 10), with 45 percent of the sector’s
allocation, and the B season (June 10 to
November 1), with 55 percent of the
sector’s allocation. There is no vessel
trip limit in the BS and discards are
considered to be limited.

GOA Shoreside Sector: Pollock CVs
using pelagic trawl gear in the GOA
deliver catch to shoreside processors,
and are managed on an area-wide basis,
rather than an individual vessel basis,
within a limited access, derby-style
fishery. CVs participating in the pollock
fishery in the GOA are in the partial
coverage category under the Observer
Program, and observers are randomly
deployed on selected trips at a specified
coverage rate. Since 2013, the observer
coverage rate for the GOA pollock fleet
has ranged from 20-28 percent. The
shoreside pollock fleet in the GOA is
comprised of approximately 85 CVs, 30
of which operate in both the Central
(NMFS Areas 620 and 630) and Western
Gulf (NMFS Area 610). Currently, the
Western and Central GOA pollock TAC
is divided into four seasons: A season
(January 20 to March 10); B season
(March 10 to May 31); C season (August
25 to October 1); and D season (October
1 to November 1) with 25 percent of the
TAC allocated to each of the four

seasons. Pollock CVs in the GOA are
subject to a 300,000-1b trip limit and any
pollock harvested in excess of the trip
limit must be discarded at sea.

Western GOA Tendering Sector: A
portion of the pollock CV trawl fleet in
the Western GOA (WGOA) utilizes
tender vessels to facilitate deliveries to
shoreside processors. A tender vessel
means a vessel that is used to transport
unprocessed fish or shellfish received
from another vessel to an associated
processor. Therefore, tender vessels
receive unprocessed and unsorted catch
from a CV and transport that catch to a
shoreside processor for processing. This
operation reduces delivery time for CVs
and reduces cost associated with
traveling between the fishing grounds
and port. One tender vessel usually
serves multiple CVs. For pollock in the
GOA, there is a tender trip limit of 272
mt (600,000 1b) and tendering is
prohibited east of 157°00” W longitude.
Tendering occurs primarily in Area 610,
where the pollock fishery is prosecuted
mainly by smaller CVs (<60 feet), which
benefit greatly from the efficiency
offered by tenders. The tender vessels in
this area primarily deliver to Sand Point
and King Cove. To a lesser degree,
tendering also occurs in the western
portion of Area 620 for transport to
Sand Point, King Cove, or Akutan and
occasionally to Dutch Harbor.

Recordkeeping and Reporting

Recordkeeping and reporting
regulations are found at 50 CFR 679.5.
These regulations outline landed catch
and at-sea discard reporting
requirements for shoreside processors,
tender vessels, and CVs using trawl gear
as well as requirements for vessel
logbooks (paper or electronic). Under
the current management program, a
vessel’s catch (landed harvest) is
determined by the NMFS Alaska
Regional Office using data collected
through fish tickets (landing reports)
generated at the shoreside plant or
tender where the delivery is made
(eLandings reports for CV deliveries to
plants and tLandings reports for vessel
deliveries to tenders). At-sea discards
for CVs are estimated using observer
data. Trawl CVs less than 60 feet are
exempt from logbook requirements.

Retention and Discard Requirements of
the BS and GOA Pollock Pelagic Trawl
CV Fisheries

Pollock CVs using pelagic trawl gear
operating in the BS and GOA represent
a substantial portion of Alaska’s Federal
fisheries, comprising over 100 CVs
(ranging in length from 58 feet to 200
feet, with BS CVs generally being larger
with greater hold capacity than GOA
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CVs). Improved retention/improved
utilization (IRIU) regulations require
that all pollock be retained when open
to directed fishing and up to the
maximum retainable amount (MRA)
when closed to directed fishing, except
in the GOA when the CV pollock trip
limit of 300,000 Ib (600,000 b for tender
vessels) is exceeded. Incidental catches
of other groundfish species (e.g.,
rockfish) may be retained (or discarded
if the operator chooses) by a vessel up
to an MRA, which is species-specific
and outlined in regulation. Incidental
catches in excess of a specified MRA
must be discarded. Where they do
occur, the majority of discards in the BS
and GOA pollock fisheries are a result
of regulatory requirements related to
incidental groundfish species MRAs,
prohibited species catch (PSC), or the
GOA pollock trip limit. MRAs
themselves do not require a vessel to
retain a species or lower discard rates,
but instead lead to a discard
requirement when incidental catches of
species subject to MRAs exceed the
allowable amount at a given time. With
the exception of salmon, BS and GOA
trawl CVs are required to discard all
prohibited species, with minimal harm
to these species. Prohibited species are
identified as such, because they are the
target of other fully utilized domestic
fisheries. Prohibited species include
Pacific halibut, salmon, crab, and
Pacific herring caught incidentally
during their pollock operations. For
other incidental groundfish species,
when the total harvest amount (from all
directed fishing and incidental catch)
approaches or reaches the annual TAC
or allocation of a TAC for that species,
regulations at 50 CFR 679.20(d)(2)
prohibit retention of that species when
they are placed on prohibited species
status (for the fisheries with incidental
take) and any catch must be discarded
at sea. This is done to avoid overfishing.
Because CV operations make it difficult
to sort out and discard every single
prohibited species at sea, these species
will occasionally end up in a vessel’s
fish hold and be delivered to a shoreside
processor. For pollock CVs using pelagic
trawl gear, all retention and discard
requirements are currently monitored
and recorded by observers; however, the
BS and GOA have different onboard
observer coverage requirements. These
requirements can be found at subpart E
of 50 CFR part 679.

National Fish and Wildlife Funded EM
Pilot Projects

Beginning in 2019, two projects
funded through the National Fish and
Wildlife Foundation (NFWF), initiated a
Pilot Study of deploying EM aboard

vessels in the pollock pelagic trawl
fisheries that simultaneously carried
observers. Vessels participating in the
project include BS-only and GOA-only
CVs delivering to shoreside processors,
CVs that fish in both the BS and GOA
and deliver shoreside, WGOA CVs
delivering to tenders and shoreside
processors, and WGOA tender vessels.
The work from these two projects has
allowed for initial feasibility testing of
EM systems aboard pollock CVs using
pelagic trawl gear and tender vessels in
the BS and GOA. The projects provide
the opportunity to collect baseline EM
data for comparison of discard estimates
from onboard observers versus EM
systems. The applicants for the
proposed EFP would compare the
baseline EM data results from the two
NFWF projects to data collected under
this proposed EFP, with emphasis on
the accuracy of EM capturing discard
events and identifying discarded
species.

Preliminary video review data for the
BS and GOA shoreside component
indicate that discard estimates (all
species combined) generated from EM
systems are higher when compared to
discard estimates from both vessel
observers and vessel logbooks (the
WGOA tendering component has not
received enough video data to draw a
preliminary conclusion about discard
estimate comparisons to logbooks). The
NFWF projects have also highlighted
that one of the primary issues facing the
use of EM in the BS and GOA shoreside
sector is the inability to estimate discard
weights by species.

Exempted Fishing Permit

On July 26, 2019, United Catcher
Boats submitted an application for an
EFP to evaluate the use of EM systems
in the BS and GOA on pollock CVs
using pelagic trawl gear. The
application includes a proposal to
assess the efficacy of EM for monitoring
compliance with a full salmon PSC
retention requirement and of identifying
key decisions related to successfully
making EM operational for compliance
monitoring. The objective of the EFP is
to determine whether utilizing camera
systems in lieu of onboard observers
proves both cost effective and
operationally effective for monitoring of
catch and discards. To this end, the
proposed EFP seeks to achieve the
following specific objectives, derived
from the Council’s EM Cooperative
Research Plan:

¢ Demonstrate that maximized
retention can be achieved in pollock
trawl CV fisheries.

¢ Demonstrate that at-sea observers
can be replaced with observers at

shoreside processing plants such that
data needs and data streams for effective
fisheries management are maintained.

¢ Demonstrate that EM camera
systems can adequately capture discard
events and that video data can be used
to verify vessel logbook discard
information for compliance monitoring
purposes.

e Improve salmon bycatch accounting
for CVs, especially for those delivering
to tender vessels, through the use of EM
camera systems that will enable
shoreside observers to collect salmon
bycatch census data.

Results from this EFP are intended to
inform the Council’s Trawl EM
Committee and future Council analyses
in consideration of implementing EM
aboard pelagic pollock CVs in the BS
and GOA as a compliance monitoring
tool in these fisheries.

Proposed Exempted Fishing Operations

Study Area, Timing, and Participants

The proposed EFP would apply to the
BS and the GOA (NMFS areas 610, 620,
630 and 640). The proposed EFP would
be issued for two years, covering the full
2020 and 2021 pollock fishing years
(both A and B seasons in the BS and A/
B and C/D seasons in the GOA). In the
BS, all pelagic pollock fishing under all
seasons by participating vessels would
be considered EFP fishing (i.e., no
specific trips would be identified as EFP
trips and vessels would not need to
notify NMFS that they are beginning or
ending an EFP trip). For the GOA,
vessels would select EFP and non-EFP
trips through the Observer Deploy and
Declare System (ODDS); EFP trips
would only be allowed for Federal
pelagic pollock trips.

For 2020, 49 pollock CVs (28 BS/GOA
component and 21 WGOA component)
and nine tender vessels would be
expected to participate on a voluntary
basis in the proposed EFP. These
numbers are subject to change and
would be confirmed prior to final
submission of the EFP. An expansion of
participating vessels would be
considered for 2021 based upon
information learned during the first year
of the proposed EFP. Catcher/processors
and CVs that deliver to motherships are
not eligible to participate.

Observer Coverage

For the BS and GOA shoreside
component of the proposed EFP,
specified pollock CVs in the BS would
be exempted from the 100 percent
requirement for at-sea observer coverage
(full coverage category). For any non-
pollock directed fishing trips (e.g.,
Pacific cod), these BS CVs would either
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log trips in ODDS for the partial
coverage sector or opt into the voluntary
100 percent observer coverage system.
In the GOA, CVs fishing under the EFP
would be placed in a zero selection pool
under ODDS established for partial
coverage fisheries, such that these
vessels will continue to pay the 1.25
percent observer coverage fee, but
would not be selected for observer
coverage. These two approaches would
apply as necessary to those CVs that
operate in both areas, depending upon
which area they are fishing in. Under
ODDS, these vessels would be able to
log an EFP trip (for pollock) or a non-
EFP trip (for other target fisheries) and
would be able to log up to three trips
(any combination of EFP or non-EFP), as
well as cancel trips when necessary.
While these vessels would be allowed to
simultaneously carry both pelagic and
non-pelagic trawl gear, they would not
be allowed to deploy or use the non-
pelagic trawl gear for fishing trips
logged as part of the EFP. All
participating BS and GOA CVs would be
exempted from the area-specific discard
requirements while conducting fishing
under the EFP.

For the WGOA tendering sector, CVs
directed fishing for pollock under the
EFP would be placed in a zero selection
pool under the ODDS system
established for partial coverage
fisheries, such that these CVs would
continue to pay the 1.25 percent
observer coverage fee but would not be
selected for observer coverage. Under
ODDS, these CVs would log an EFP trip
(for pollock) or a non-EFP trip (for other
target fisheries) and would be able to log
up to three trips (any combination of
EFP or non-EFP) as well as cancel trips
when necessary. While these vessels
would be allowed to simultaneously
carry both pelagic and non-pelagic trawl
gear, they would not be allowed to
deploy or use the non-pelagic trawl gear
for fishing trips logged as part of the
EFP. All participating CVs in the WGOA
would be exempted from the area-
specific discard requirements while
fishing under the EFP. Tender deliveries
received from CVs with EM under the
proposed EFP would not be mixed
Pacific cod and pollock catch (i.e., the
EFP tender vessel must receive only
deliveries from CVs directed fishing for
pollock using pelagic trawl gear) and all
shoreside deliveries of EFP catch made
by participating tender vessels would be
delivered to shoreside plants with an
observer.

Tender Provisions

In order to accurately track catch
delivered by a tender and to estimate
salmon bycatch in the tender sector, all

participants utilizing tenders would be
required to adhere to the following
provisions:

1. If an EM CV selects an EFP trip in
ODDS, they must deliver to an EM EFP
tender.

2. EFP tenders that accept EFP catch
cannot also accept non-EFP catch
during the same trip, until EFP catch
has been offloaded shoreside.

3. Tenders cannot mix EFP catch from
different NMFS reporting areas in the
same trip.

4. EFP tenders (and EFP shoreside
CVs) must completely offload EFP catch
at a single processing plant (no partial
offloads).

Electronic Monitoring Systems

All participating vessels would carry
an EM system (cameras and associated
sensors) for compliance monitoring
purposes and would be required to
comply with catch handling and species
retention requirements, reporting
requirements, and other conditions of
the permit as identified. In order to test
the feasibility of employing EM for
compliance monitoring, full camera and
recording systems would be deployed
upon participating CVs and tender
vessels. EM is intended to accurately
capture discard events (i.e., whether a
discard has occurred), the amount of
discard (i.e., estimated volume in
weight), and any rare events (e.g., large
animals, gear failure) that may occur.
Camera placement would be customized
for each vessel to ensure recording of
such discard. The EM camera systems
would be strategically placed at key
locations aboard a vessel to ensure all
catch can be seen within camera view
from the time the catch reaches the
vessel until it is either put into the
vessel’s hold, transported aboard a
tender vessel, returned to the water, or
offloaded to a shoreside processing
facility. Hydraulic sensor pressures will
be used to turn the camera video
recording on and off in conjunction
with fishing activity. The EM system
would be turned on as soon as the
vessel unties from the dock, but video
recording would not be required to be
initiated while the vessel is initially
transiting to the fishing grounds. Once
the first set is initiated the video
recording would be initiated and remain
on throughout the entirety of the offload
for CVs delivering to tenders and
shoreside processors in the WGOA
component. For CVs delivering to
shoreside processors in the BS and GOA
component, video recording would also
be initiated with the first set and remain
on for the entire trip until two hours
after the vessel enters the pre-defined
port area.

Catch Accounting

Under the proposed EFP, EM would
not be directly utilized for catch
accounting purposes; accounting of a
vessel’s catch would be done via fish
tickets (eLandings reports), and a census
of the Chinook salmon PSC would be
completed at the shoreside processing
facility via a shoreside plant observer.
Fish tickets and observer data from all
EFP fishing would be incorporated into
NMFS’s catch accounting system.

Vessel Monitoring Plans (VMPs)

A vessel-specific VMP would be
developed for each vessel participating
in the EFP, outlining EFP requirements
and vessel operator responsibilities,
documents the location and purpose of
all installed EM camera system
components, and describes specific
catch handling and discard locations.
Camera function and logbook
requirements would also be detailed.
Malfunction Protocols would be
included detailing the specific steps a
vessel must take if an equipment
malfunction were to occur at the dock
or at sea. These Malfunction Protocols
would also designate how long a vessel
will be expected to remain in port to
facilitate a repair that needs to occur if
a repair cannot be completed within the
designated time frame.

Vessel Participation and
Responsibilities

Participating vessels would be
required under the provisions of the
EFP to agree to requirements of the EFP
prior to participation and to maintain
regular contact and communication
with the EFP permit holders, EM service
providers, EM reviewers, and NMFS
staff as necessary. Participating vessels
would be required to have a functioning
EM system to participate in the
proposed EFP and would be required to
adhere to the VMP. For pre-trip
preparation, participating vessels would
work with the EM provider to develop
a written plan that includes detailed
information on the placement of all
cameras on the vessel and the criteria
the EM system must meet per its VMP
and pre-season function test (required
test to demonstrate an EM system is
collecting proper data). The vessel
would be responsible for completing a
system function test and ensuring all
critical systems are operational before
leaving port. The vessel would be
required to immediately report EM
System issues and critical malfunctions
to the service provider. Service
providers would work with the vessel to
resolve any critical issues while the
vessel is at sea, and if the issue could
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not be resolved at sea, the service
provider would work directly with the
vessel to schedule service in port. All
service issues and communications
would be reported to the EFP permit
holders. NMFS and the EFP applicants
would work to develop specific
provisions detailing circumstances
under which cessation of pollock
fishing under this EFP would be
required. This would be included as a
component of each participating vessel’s
VMP. Any egregious violations of the
proposed EFP, as specified under the
terms of the EFP, would result in the
permanent exclusion from participating
in the EFP by the vessel in question.

VMPs would include detailed
requirements for post-trip EM data
transmission and review. Upon the
completion and delivery of EFP pollock
fishing trips, vessel captains would mail
video hard drives and provide copies of
their logbook pages to the designated
video reviewer. After review, fisheries
discard data would be transmitted
through the AKFIN database to the
NMFS Alaska Regional Office through a
modified data channel stream that is
currently being utilized for the Alaska
fixed gear EM fishery. Transmission of
this fisheries discard data would allow
NMEFS to determine discrepancies
between vessel reported discard
estimates and EM reviewer discard
estimates. Video data collected under
the proposed EFP would be treated akin
to observer data such that video data is
reviewed and stored to maintain its
confidentiality. After video and logbook
data entry and review, summary reports
will be generated providing detailed
information on industry self-reported
discard data (via logbooks) and review
of EM haul data to verify compliance
with salmon record keeping and
reporting regulations.

Species Retention: This proposed EFP
would exempt the participating vessels
from discard requirements. Participating
pollock trawl CVs in the BS and GOA
will operate as a maximized retention
fishery such that all catch, with few
exceptions, must be delivered to a
shoreside processor or a tender vessel.
These exceptions may include:

e After catch is stowed below decks,
the remaining pollock that is removed
from the deck and fishing gear during
cleaning and other similar vessel
operations;

e Large individual marine organisms,
such as fish species longer than six feet
in length, provided the species and the
reason for discarding are properly
recorded in the vessel logbook; and

¢ Unavoidable discard of catch
resulting from an event that is beyond
the control of the vessel operator or

crew, provided each species, the
estimated quantity discarded of that
species, the location of the tow, and
reason for discarding are all recorded in
the logbook.

Shoreside Plant Observations and
Biological Samples

The applicant proposes replacing at-
sea observers with EM systems, which
would impact offloading monitoring
operations at shoreside processing
facilities. Under the proposed EFP,
responsibilities associated with the
collection of pollock biological samples,
normally taken by at-sea observers,
would shift to observers at the shoreside
plant. The current pollock trawl CV
observer sampling scheme for pollock
biological data will continue to be
followed by observers aboard BS and
GOA pollock trawl CVs not
participating in the proposed EFP.

Under the proposed EFP, all pollock
deliveries in the BS from those CVs
participating in the EFP would be made
to shoreside processing facilities with
an additional dedicated plant observer
to ensure precise Chinook salmon PSC
accounting and the collection of
biological samples. This would ensure
that individual vessel-level
accountability for both Chinook salmon
and pollock (as established under the
cooperative management program)
would be maintained. Shoreside pollock
deliveries in the GOA from all CVs and
tender vessels participating in the EFP
would be sampled by a plant observer
at a rate that results in 30 percent of the
total EFP shoreside deliveries being
monitored. This monitoring rate is
higher than rates achieved for the GOA
trawl partial observer coverage sector in
the years 2013 through 2018, is equal to
the desired monitoring rate for the EM
fixed gear sector,! and will result in 100
percent salmon census at the trip level.
For these shoreside deliveries, the
processing facility would report the
individual ODDS trip number (from the
catcher or tender vessel’s logbook) on
the fish ticket generated for each
participating EM CV delivery they
receive (regardless of whether there is a
plant observer present).

At the shoreside processing facilities
with an additional plant observer per
the EFP, a random sampling scheme
would be developed and approved by
NMFS for the collection of pollock
biological samples (sex, length, weight,
and otoliths). The EFP applicants

1 Alaska Fisheries Science Center and Alaska
Regional Office. 2019. North Pacific Observer
Program 2018 Annual Report. AFSC Processed Rep.
2019-04, 148 p. Alaska Fish, Sci, Cent., NOAA,
Natl. Mar. Fish. Serv., 7600 Sand Point Way NE,
Seattle, WA 98115.

propose that developing a statistically
robust sampling scheme will allow for
an entire vessel’s catch to be sampled at
the plant rather than only from the
sampled vessel hauls. In this way, a
straightforward random sampling
scheme at the plant with easier access
to the entire catch may allow for more
statistically robust data.

Under the proposed EFP, Observer
Program protocols for Chinook and
chum salmon accounting and salmon
biological data collection in both the BS
and GOA would remain the same.2 The
monitoring of the offload for salmon is
referred to as the offload salmon
retention count. While the offload
sampling duties are different for
observers dependent on region? (BS or
GOA), a full accounting of salmon is
required in both areas. All non-salmon
species catch information would be
transmitted to NMFS via landing reports
(fish tickets). Salmon retention data
(census counts) collected by the
shoreside plant observer would be used
by NMFS for inseason management
purposes.

Exemptions

To meet the proposed EFP’s objective,
exemptions from regulations that
currently prevent full or maximized
retention of all catch and observer
coverage requirements are necessary.
The requested exemptions from the
following regulations would allow
participating vessels to achieve
maximized retention for all harvested
species (i.e., minimize discards to the
greatest extent practicable):

e The regulations at 50 CFR
679.7(a)(16) and 679.20(e) that require a
vessel to discard specific species after
an MRA has been reached in the BS and
GOA.

e The regulation at 50 CFR 679.7(b)(2)
that requires a CV to discard pollock
after the vessel has reached the 300,000
Ib trip limit.

e The regulation at 50 CFR
679.20(d)(2) that prohibits retention of a
species when they are placed on
prohibited species status (for the
fisheries with incidental catch) such
that any catch must be discarded at sea.

e The regulation at 50 CFR
679.20(d)(1)(iii) that states a vessel may
not retain incidental species in an
amount that exceeds the MRA when
directed fishing for that species is
prohibited.

e The regulation at 50 CFR 679.21(a)
that requires a vessel operator engaged
in directed fishing for groundfish,
including pelagic pollock, in the GOA

2 https://www.fisheries.noaa.gov/resource/
document/north-pacific-observer-sampling-manual.
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or BSAI to minimize catch of prohibited
species and, with the exception of
salmon which has a 100 percent
retention requirement, discard all PSC
at sea with a minimum of injury (note
that halibut would already be exempt
due to the Prohibited Species Donation
Program).

The requested exemption from the
following regulation would allow the
EFP to fully test the use of EM as a
compliance monitoring tool for ensuring
that no salmon are discarded at sea:

e The regulation at 50 CFR
679.51(a)(2) that requires a CV directed
fishing for pollock in the BS to carry an
observer at all times.

The EFP applicants requested an
exemption from the following regulation
in order to provide critical flexibility at
the shoreside plant as the EFP
applicants work to coordinate the
necessary number of shoreside
observers under all potential EM
delivery scenarios, especially under the
first year of the EFP.

e The regulation at 50 CFR
679.51(a)(2) (iii) that states the time
required for an observer to complete
sampling, data recording, and data
communication duties may not exceed
12 consecutive hours in each 24-hour
period.

Permit Conditions, Review, and Effects

If the proposed EFP is granted,
required vessel information for
participating CVs and tender vessels, as
well as shoreside processors for the BS
and GOA and WGOA components,
would be provided to NMFS prior to the
start of EFP fishing for 2020.

The EFP permit holders would be
required to be submit to NMFS a written
interim report prior to the first 2021
Council meeting and a final report prior
to the first 2022 Council Meeting for
review and consideration by the NMFS
Alaska Region and the Council. These
reports would address the four
objectives of the EFP noted in the
Exempted Fishing Permit section of this
notice. The report would include an
analysis of the metrics listed in the EFP
application to evaluate the success of
the EFP in achieving the objectives of
the EFP and the Council’s EM
Cooperative Research Plan as a
compliance monitoring tool in the BS
and GOA pollock trawl CV fisheries.
The evaluation of success in meeting
those objectives using those metrics
would include a seasonal component to
provide a broader overview of the
resulting behaviors of participating
vessels. Data and information from the
2019 NFWF Pilot Study would be used
as a baseline for comparison between
EM and observer monitoring. These

reports would inform future Council
analyses in consideration of
implementing EM aboard pelagic
pollock CVs in the BS and GOA as a
compliance monitoring tool in these
fisheries.

The data collection conducted under
this EFP is not expected to have a
significant impact on the human
environment as detailed in the
categorical exclusion prepared for this
action (see ADDRESSES). Fishing
operations (area fished, effort, gear used)
are not expected to change under the
proposed EFP, and current fishing
strategies and practices are expected to
continue. Impacts to the biological and
physical environment are not expected
to change and will likely be similar to
those realized under current fishing
operations. No additional groundfish or
PSC (salmon, halibut, crab, or herring)
is being requested as part of this EFP
application.

In accordance with § 679.6, NMFS has
determined that the application
warrants further consideration and has
forwarded the application to the
Council to initiate consultation. The
Council is scheduled to consider the
EFP application during its October 2019
meeting, which will be held at the
Land’s End Resort, Homer, AK. The EFP
application will also be provided to the
Council’s Scientific and Statistical
Committee for review at the October
Council meeting. The applicant has
been invited to appear in support of the
application.

Public Comments

Interested persons may comment on
the application at the October 2019
Council meeting during public
testimony or until October 9, 2019.
Information regarding the meeting is
available at the Council’s website at
https://www.npfmec.org. Copies of the
application and categorical exclusion
are available for review from
Regulations.gov (see ADDRESSES).

Comments also may be submitted
directly to NMFS (see ADDRESSES) by the
end of the comment period (see DATES).

Authority: 16 U.S.C. 1801 et seq.
Dated: September 18, 2019.

Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-20535 Filed 9-23-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: NOAA Teacher at Sea
Application.

OMB Control Number: 0648—0283.

Form Number(s): NOAA Form 57-10—
01.

Type of Request: Regular submission
(revision and extension of a currently
approved information collection).

Number of Respondents: 375.

Average Hours per Response:
Application: 1 hr. 15 min;
Recommendations: 15 minutes; NOAA
Health Services Questionnaire and
Tuberculosis Screening Document: 45
minutes; Follow-up Report: 2 hours.

Burden Hours: 781.

Needs and Uses: Consistent with the
support for research and education
under the National Marine Sanctuaries
Act (16 U.S.C. 32 § 1440) and other
coastal and marine protection
legislation, NOAA provides educators
an opportunity to gain first-hand
experience with field research activities
through the Teacher at Sea Program.
Through this program, educators spend
up to 3 weeks at sea on a NOAA
research vessel, participating in an
ongoing research project with NOAA
scientists.

The application solicits information
from interested educators, and
participants in the program are selected
following review of their application.
The application includes two
recommendation forms: One from the
applicant’s Administrator and one fr