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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 843

RIN 3206—AN82

Federal Employees’ Retirement
System; Present Value Conversion

Factors for Spouses of Deceased
Separated Employees

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is adopting its
proposed rule to revise the table of
reduction factors for early commencing
dates of survivor annuities for spouses
of separated employees who die before
the date on which they would be
eligible for unreduced deferred
annuities, and to revise the annuity
factor for spouses of deceased
employees who die in service when
those spouses elect to receive the basic
employee death benefit in 36
installments under the Federal
Employees’ Retirement System (FERS)
Act of 1986. These rules are necessary
to ensure that the tables conform to the
economic and demographic
assumptions adopted by the Board of
Actuaries and published in the Federal
Register on May 20, 2019, as required
by the United States Code.

DATES: This rule becomes effective on
October 1, 2019.

FOR FURTHER INFORMATION CONTACT:
Karla Yeakle, (202) 606—0299.
SUPPLEMENTARY INFORMATION: On May
20, 2019, OPM published at 84 FR
22915, a notice in the Federal Register
to revise the normal cost percentages
under the Federal Employees’
Retirement System (FERS) Act of 1986,
Public Law 99-335, 100 Stat. 514, as
amended, based on economic
assumptions and demographic factors
adopted by the Board of Actuaries of the
Civil Service Retirement System. By

statute under 5 U.S.C. 8461(i), the
revisions to the actuarial assumptions
require corresponding changes in factors
used to produce actuarially equivalent
benefits when required by the FERS Act.
As aresult, on May 28, 2019, at 84 FR
24401, OPM published a proposed rule
in the Federal Register to revise the
table of reduction factors in appendix A
to subpart C of part 843, Code of Federal
Regulations, for early commencing dates
of survivor annuities for spouses of
separated employees who die before the
date on which they would be eligible for
unreduced deferred annuities, and to
revise the annuity factor for spouses of
deceased employees who die in service
when those spouses elect to receive the
basic employee death benefit in 36
installments under 5 CFR 843.309. OPM
received no written comments on the
proposed rule.

Regulatory Impact Analysis

OPM has examined the impact of this
rule as required by Executive Order
12866 and Executive Order 13563,
which directs agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public, health, and
safety effects, distributive impacts, and
equity). This rule is not a significant
regulatory action, under Executive
Order 12866 and was not reviewed by
OMB. This rule is not a major rule
under 5 U.S.C. 804.

Reducing Regulation and Controlling
Regulatory Costs

This rule is not an E.O. 13771
regulatory action because this rule is not
a significant regulatory action under
E.O. 12866.

Regulatory Flexibility Act

The Office of Personnel Management
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Federalism

We have examined this rule in
accordance with Executive Order 13132,
Federalism, and have determined that
this rule will not have any negative
impact on the rights, roles and
responsibilities of State, local, or tribal
governments.

Civil Justice Reform

This regulation meets the applicable
standard set forth in Executive Order
12988.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Congressional Review Act

This action pertains to agency
management, personnel, and
organization and does not substantially
affect the rights or obligations of
nonagency parties and, accordingly, is
not a “rule” as that term is used by the
Congressional Review Act (Subtitle E of
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA)). Therefore, the reporting
requirement of 5 U.S.C. 801 does not

apply.
Paperwork Reduction Act

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number.

This rule involves an OMB approved
collection of information subject to the
PRA Application for Death Benefits
(FERS)/Documentation and Elections in
Support of Application for Death
Benefits when Deceased was an
Employee at the Time of Death (FERS),
3206-0172. The public reporting burden
for this collection is estimated to
average 60 minutes per response,
including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
The total burden hour estimate for this
form is 16,751 hours. The systems of
record notice for this collection is: OPM



49636

Federal Register/Vol. 84, No. 184/Monday, September 23, 2019/Rules and Regulations

SORN CENTRAL-1-Civil Service
Retirement and Insurance Records.

List of Subjects in 5 CFR Part 843

Air traffic controllers, Disability
benefits, Firefighters, Government
employees, Law enforcement officers,
Pensions, Retirement.

Office of Personnel Management.
Stephen Hickman,
Federal Register Liaison.

For the reasons stated in the
preamble, the Office of Personnel
Management amends 5 CFR part 843 as
follows:

PART 843—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—DEATH
BENEFITS AND EMPLOYEE REFUNDS

m 1. The authority citation for part 843
continues to read as follows:

Authority: 5 U.S.C. 8461; §§843.205,
843.208, and 843.209 also issued under 5
U.S.C. 8424; §843.309 also issued under 5
U.S.C. 8442; §843.406 also issued under 5
U.S.C. 8441.

Subpart C—Current and Former
Spouse Benefits

m 2.In § 843.309, revise paragraph (b)(2)
to read as follows:

§843.309 Basic employee death benefit.

* * * * *

(b) EE

(2) For deaths occurring on or after
October 1, 2019, 36 equal monthly
installments of 2.96358 percent of the
amount of the basic employee death
benefit.

* * * * *

m 3. Revise appendix A to subpart C of
part 843 to read as follows:

Appendix A to Subpart C of Part 843—
Present Value Conversion Factors for
Earlier Commencing Date of Annuities
of Current and Former Spouses of
Deceased Separated Employees

Age of separated employee at birthday before death

Multiplier

With at least 10 but less than 20 years of creditable service—

.0998
.1068
.1138
1214
1291
1375
.1463
.1555
1651
1755
.1867
.1986
2113
.2247
.2390
.2540
2701
.2875
.3057
.3252
.3460
.3680
.3917
4171
4445
4739
.5055
.5393
.5758
.6151
.6578
.7037
.7536
.8076
.8663
.9302

.2153
2291
.2436
.2592
.2756
.2930
3116
.3316
.3527
.3752
.3992
4247
4521
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Age of separated employee at birthday before death Multiplier
L PP UUPPR RPN 4814
5131
.5470
.5834
.6225
.6646
.7100
.7592
8123
.8698
.9322
Multiplier by separated
employee’s year of birth
Age of separated employee at birthday before death - 1950
rom
After 1966 | {hrough 1966
With at least 30 years of creditable service—
T PP SPEPRN 4912 5254
.5226 .5591
.5564 .5953
.5926 .6340
.6316 .6757
.6733 .7203
7181 .7683
.7663 .8199
.8182 .8754
.8741 .9353
.9346 1.0000

[FR Doc. 2019-20124 Filed 9-20-19; 8:45 am]|
BILLING CODE 6325-38-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 54, 56, and 70
[Doc. #AMS—-LP-18-0095]

Voluntary Grading of Meats, Prepared
Meats, Meat Products, Shell Eggs,
Poultry Products, and Rabbit Products

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Agriculture’s (USDA) Agricultural
Marketing Service (AMS) is amending
its regulations governing the voluntary
grading and certification relating to
meats, prepared meats, meat products,
shell eggs, poultry products, and rabbit
products. Amendments include
changing terminology to scheduled and
non-scheduled, billing of holidays,
billing excessive hours over and above
agreement hours, and removing the
administrative volume charge.
Amendments will standardize and align
billing practices for services provided
by the Livestock and Poultry Program.
DATES: This rule is effective October 1,
2019.

FOR FURTHER INFORMATION CONTACT: Julie
Hartley, Chief, Business Operations
Branch, Quality Assessment Division;
Livestock and Poultry Program,
Agricultural Marketing Service, U.S.
Department of Agriculture; Room 3932-
S, STOP 0258, 1400 Independence
Avenue SW, Washington, DC 20250—
0258; telephone (202) 720-7316; or
email to Julie.Hartley@usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Orders 12866 and 13771

This action does not meet the
definition of a significant regulatory
action contained in section 3(f) of
Executive Order 12866 and is not
subject to review by the Office of
Management and Budget (OMB).
Additionally, because this rule would
not meet the definition of a significant
regulatory action it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”” (February 2, 2017).

Regulatory Flexibility Act

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
[5 U.S.C. 601 et seq.], AMS has
considered the economic effect of this
action on small entities and has
determined that it will not have a

significant economic impact on a
substantial number of small business
entities. The purpose of RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly burdened.

AMS has determined that this rule
will not have a significant impact on a
substantial number of small entities, as
defined by RFA, because the services
are voluntary and provided on a fee-for-
service basis and are not subject to
scalability based on the business size.

Approximately 728 applicants
subscribe to AMS’s voluntary, fee-for-
service activities that are subject to
these regulations. The U.S. Small
Business Administration’s Table of
Small Business Size Standards Matched
to North American Industry
Classification System Codes (NAICS)
identifies small business size by average
annual receipts or by the average
number of employees at a firm. This
information can be found in the Code of
Federal Regulations (CFR) at 13 CFR
121.104, 121.106, and 121.201.

AMS requires that all applicants for
service provide information about their
company for the purpose of processing
bills. Information collected from an
applicant includes company name,
address, billing address, and similar
information. AMS started collecting
information about the size of the
business in May 2017, but it received
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the majority of applications prior to May
2017. However, based on working
knowledge of these operations, AMS
estimates that roughly 25 percent of
current applicants may be classified as
small entities because they meet the
small business requirements of having
average annual receipts of $750,000 for
beef and poultry producers and
$15,000,000 for chicken egg producers
as set forth in 13 CFR part 121’s Small
Business Size Standards by NAICS
Industry table (sectors 31-33, subsector
311—food manufacturing). The effects
of this rule are not expected to be
disproportionately greater or lesser for
small applicants than for larger
applicants. As described above, these
are voluntary, fee-for-service activities.

AMS is committed to complying with
the E-Government Act of 2002 to
promote the use of the internet and
other information technologies to
provide increased opportunities for
citizen access to government
information and services, and for other
purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this action.

Congressional Review Act

Pursuant to the Congressional Review
Act [5 U.S.C. 801 et seq.], the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

Executive Order 12988

This action has been reviewed under
Executive Order 12988, Civil Justice
Reform and is not intended to have
retroactive effect. The Act prohibits
states or political subdivisions of a state
to impose any requirement that is in
addition to, or inconsistent with, any
requirement of the Act. There are no
civil justice implications associated
with this rule.

Civil Rights Review

AMS has considered the potential
civil rights implications of this rule on
minorities, women, or persons with
disabilities to ensure that no person or
group shall be discriminated against on
the basis of race, color, national origin,
gender, religion, age, disability, sexual

orientation, marital or family status,
political beliefs, parental status, or
protected genetic information. This
action will not require affected entities
to relocate or alter their operations in
ways that could adversely affect such
persons or groups. Further, this action
will not deny any persons or groups the
benefits of the program or subject any
persons or groups to discrimination.

Executive Order 13132

This action has been reviewed under
Executive Order 13132, Federalism.
This Order directs agencies to construe,
in regulations and otherwise, a Federal
statute to preempt state law only when
the statute contains an express
preemption provision. There are no
federalism implications associated with
this action.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), this action will not change
the information collection and
recordkeeping requirements previously
approved and will not impose
additional reporting or recordkeeping
burdens on users of these voluntary
services.

The information collection and
recordkeeping requirements of these
parts have been approved by OMB
under 44 U.S.C. chapter 35 and have
been assigned OMB Control Number
0581-0128.

In September 2014, three separate
OMB collections—OMB 0581-0127,
OMB 05810124, and OMB 0581
0128—were merged, such that the
current OMB 0581-0128 pertains to
Regulations for Voluntary Grading,
Certification, and Standards and
includes 7 CFR parts 54, 56, and 70.

Background and Revisions

The Agricultural Marketing Act of
1946, as amended (7 U.S.C. 1621-1627),
hereinafter referred to as the “Act,”
directs and authorizes the Secretary of
Agriculture to facilitate the competitive
and efficient marketing of agricultural
products. AMS programs support a
strategic marketing perspective that
adapts product and marketing decisions
to consumer demands, ensures quality,
promotes a competitive and efficient
domestic and international marketplace,
and incorporates new technology. These
services include AMS’s grading
program, which verifies that product
meets USDA grade standards. At the
request of the buyer or seller, products
are officially graded by USDA allowing
product application of the grademark or
USDA shield. The grademark or USDA
shield indicates that USDA has

officially graded the product and it has
met all the requirements of the
designated quality standard. In addition,
AMS provides direct certification of
products, that meet end-user
specifications, in the facilities that
manufacture them. Specifications can be
for commodities purchased by USDA for
nutrition assistance programs, or to a
third-party requirement. Product
characteristics such as manner of cut,
color, and other attributes can be
directly examined by an AMS employee
to determine if a specification has been
met, and the product can be stamped
and marketed as “USDA Certified” or
“USDA Accepted as Specified.” This
service ensures purchasers receive
products that comply with their unique
specification requirements. Grading and
certification services are voluntary, with
users paying for the cost of the
requested service.

In 2013, AMS merged the Livestock
and Seed Program and Poultry Programs
to create the Livestock, Poultry, and
Seed (LPS) Program. Prior to the merger,
both Programs administered parallel
grading and certification services to
their respective industries with services
provided on a fee-for-service bases.
Following the merger, the LPS Program
created the Quality Assessment Division
(QAD) to oversee grading and
certification services carried out by the
Grading and Verification Division of the
former Livestock and Seed Program and
the Grading Branch of the former
Poultry Programs. The QAD continues
to bill customers with the billing rules
specified in the regulations governing
the grading of various commodities: 7
CFR part 54—Meats, Prepared Meats
and Meat Products (Grading,
Certification, and Standards); 7 CFR part
56—Voluntary Grading of Shell Eggs;
and 7 CFR part 70—Voluntary Grading
of Poultry Products and Rabbit
Products.

To improve efficiency and reduce
costs, QAD graders are cross-utilized
between the commodities. Cross-
utilization continues to increase as more
customers request services for more
than one commodity. Billing according
to two sets of rules (one set of rules for
part 54 and one set of rules for parts 56
and 70) is inefficient and causes
customer confusion. These amendments
will standardize the billing rules,
remove customer confusion, and
increase efficiency in billing
administration allowing QAD to bill a
customer for multiple services and
products with one set of rules.

Standardize Language

Amendments will standardize
language for providing service under an
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agreement or on an as-needed basis.
Services provided under part 54
currently use the terms ‘“‘commitment”
for services provided under an
agreement and ‘‘non-commitment” for
services provided on an as-needed basis.
Services provided under parts 56 and 70
previously used the terms “resident’” for
services provided under an agreement
and “non-resident” for services
provided on an as-needed basis.
Amended language for all parts will be
“scheduled” for services provided
under an agreement and ‘“‘unscheduled”
for services provided on an as-needed
basis.

AMS will amend §§56.21 and 70.30
(redesignated § 70.31) to standardize the
application for service language with
that found in § 54.6. In addition to
language currently in § 54.6, AMS
published a final rule in the Federal
Register on September 16, 2019 (84 FR
48551), to amend 7 CFR part 54, AMS—
LP-16-0080. The amendments in AMS—
LP-16-0080 would add items 5 and 6 to
§54.6(a). AMS will further amend
§54.6(a) by adding a subparagraph after
item 6 stating that the applicant agrees
to comply with the terms and
conditions of the regulations.
Standardized language includes the
application requirements, items that
must be included in the application,
and the applicant’s agreement to comply
with the terms and conditions of the
regulations.

In addition to amendments in the
proposed rule for Amendments to the
Regulations Governing Voluntary
Grading of Meats, Prepared Meats, Meat
Products, Shell Eggs, Poultry Products,
and Rabbit Products published in the
Federal Register (84 FR 10998) on
March 25, 2019, item § 54.6(c)
Termination of Service has been added
to the regulatory language. This item
was unintentionally omitted in the
proposed rule and was previously
§54.6(c)(3), in the final rule published
in the Federal Register to amend 7 CFR
part 54, AMS-LP-16-0080.

AMS will redesignate §§70.30
through 70.37 as §§70.29 through 70.36,
respectively, and add § 70.37 Types of
service. The addition of § 70.37 will
clarify and align the services AMS
provides with § 56.28.

The amendments will revise §§ 54.28,
56.45, and 70.70 by updating the
sections with current language and
instructions for payment of services.

Billing of Holidays

Amendments will align holiday
billing rules for all services with
established policies for employee

premium pay under authority of 5
U.S.C. chapter 55 and 5 CFR part 550.

Amendments will revise §§54.1, 56.1,
and 70.1 by adding the definition of
observed legal holidays. The addition of
observed legal holidays will establish
the “in lieu of holiday” for a holiday
that falls on a Saturday or Sunday.
Amendments will also charge the
holiday rate for hours worked on
observed legal holidays.

Previously, services covered under
part 54 were billed the holiday rate only
on the actual holiday when worked, and
if the actual holiday was not worked, no
charge was applied. Additionally,
holidays that fall on Saturday or Sunday
but were observed on a Friday or
Monday were billed at the commitment
rate, not the holiday rate.

The amendments will revise
§54.27(c) for scheduled and non-
scheduled bases to state the holiday
hourly rate would be charged for hours
worked on observed legal holidays. The
impact analysis for services provided
under this part would be less than a
$50,000 increase in costs to the meat
industry.

The following scenarios demonstrate
how billing for hours worked on
observed legal holidays will change
under the amendments:

Scenario #1

A facility has a commitment
agreement for 8 hours of service. Service
is provided for 4 hours on a Friday,
which is the observed legal holiday for
an actual holiday that falls on Saturday.

O Previously: The facility is charged
the commitment rate for 8 hours on the
agreement.

O Amended to: The facility is charged
the holiday rate for the 4 hours worked.

Scenario #2

A facility requests 8 hours of service
(non-commitment) on a Friday, which is
the observed legal holiday for an actual
holiday that falls on Saturday.

O Previously: The facility is charged
the non-commitment rate for 8 hours.

O Amended to: The facility is charged
the non-commitment holiday rate for 8
hours.

Previously, services covered under
parts 56 and 70 were billed the regular
rate on the holiday even if the holiday
was not worked, the holiday rate when
service was provided on the grader’s
scheduled holiday,? and the overtime
rate when service was provided on a
holiday in excess of the hours stated on
the agreement.

The amendments revise §§ 56.46,
56.52, 70.71, and 70.77 to state that the

11f the grader’s scheduled day off falls on a legal
holiday, the grader’s holiday moves to the
preceding or following day (thus becoming his or
her scheduled holiday).

holiday hourly rate will be charged for
hours worked on observed legal
holidays. The impact for services
provided under these parts would be
minimal and to the benefit of the
applicant in most cases. Impact analysis
shows an average cost savings of $2,200
annually per applicant.

The following scenarios demonstrate
how billing for hours worked on
observed legal holidays are changing
under the amendments:

Scenario #1

A facility has a resident agreement for
providing service Monday-Friday, 8
hours each day. The actual holiday is a
Monday and no service provided.

O Previously: The facility is charged
the resident regular rate for 8 hours on
the agreement.

O Amended to: The facility will not
be charged.

Scenario #2

A facility has a resident agreement for
providing service Monday—Friday, 8
hours each day. Service is provided on
Monday, which is the observed legal
holiday for an actual holiday that falls
on Sunday.

O Previously: The facility is charged
the resident regular rate for 8 hours on
the agreement. The facility is charged
the holiday rate if the grader claims it
is his/her actual or in lieu of holiday
worked.

O Amended to: The facility will only
be charged the holiday rate.

Scenario #3

A facility has a resident agreement for
providing service Monday-Friday, 8
hours each day. Service is provided for
10 hours on Monday, which is the
observed legal holiday for an actual
holiday that falls on Sunday.

O Previously: The facility is charged
the resident regular rate for 8 hours on
the agreement. The facility is charged
the holiday rate if the grader claims it
is his/her actual or in lieu of holiday
worked, plus the overtime rate for 2
hours.

O Amended to: The facility will be
charged the holiday rate for 10 hours.

AMS will further clarify and align
rates charged for services. Amendments
update §§54.27, 56.46, 56.52, 70.71, and
70.77 and include the specific rates
charged to plants for scheduled and
unscheduled services.

Billing Excessive Hours Over and Above
Agreement Hours

AMS will align billing rates for
services provided over and above
agreement hours and following a
reasonable amount of billed overtime.
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Previously, services under part 54 were
charged the non-commitment rate,
while services provided under parts 56
and 70 were charged the resident
overtime rate for hours in excess of their
agreement. AMS will align all services
and use the unscheduled rate (the
previous non-commitment or fee rate)
when services are provided over and
above their agreement and following a
reasonable amount of billed overtime.
This amendment affects only services
provided under parts 56 and 70 and
causes a higher rate to be charged to
applicants who request additional
staffing outside of the scheduled shifts
for which AMS agreed to provide
service. Impact analysis shows an
average cost increase of $3,700 annually
for applicants that request additional
graders.

The following scenarios demonstrate
how billing for additional staffing
outside the agreed-upon scheduled
shifts will change under the
amendments:

Scenario #1

A facility has an agreement for
providing service Monday—Friday, 8
hours each day. The facility uses service
for 10 hours on Monday, Wednesday,
and Friday and requests service to be
provided for 6 hours on Saturday.

O Previously: The facility was charged
the overtime rate for 12 hours (service
provided Monday, Wednesday, and
Friday for 2 hours each day above the
agreement, plus 6 hours on Saturday).

O Amended to: The facility will be
charged the overtime rate for 6 hours
(service provided Monday, Wednesday,
and Friday for 2 hours each day above
the agreement) and the unscheduled
rate for 6 hours of service provided on
Saturday.

Scenario #2

A facility has an agreement for
providing service Monday-Friday, 8
hours each day, 1st shift. The facility
requests additional service to be
provided for Monday-Friday, 8 hours
each day on 2nd shift for 4 weeks.

O Previously: The facility was charged
the overtime rate for all additional hours
of service provided.

© Amended to: The facility will be
charged the unscheduled rate for all
hours of service provided on the 2nd
shift.

Scenario #3

A facility has an agreement for
providing service Monday—Friday, 8
hours each day. Through the holidays,
the facility requests an additional grader
to provide service for Monday-Friday, 8
hours each day.

O Previously: The facility was charged
the overtime rate for all hours of service
provided by the additional grader.

© Amended to: The facility will be
charged the unscheduled rate for all
hours of service provided by the
additional grader.

Remove Administrative Volume Charge

Poultry and shell egg services
provided under parts 56 and 70 were
billed an administrative volume charge
in addition to the hourly rates assessed
for providing service. This charge was
established to cover overhead costs
associated with grading and certification
services. In 2014, AMS incorporated
new formulas for establishing yearly fee
rates into all grading regulations; these
new formulas do not include the
administrative volume charge, nor do
they allow for an increase to the
administrative rate. The administrative
volume charge was last increased in
2009, and it does not adequately cover
overhead costs associated with these
voluntary services. The amendments
will remove the administrative volume
charge altogether from §§ 56.52(a)(4)
and 70.77(a)(4) and (5) and allow QAD
to charge hourly rates that encompass
all costs for providing service. This
amendment affects only services
provided under parts 56 and 70. QAD
estimates that plants with a single or
double shift scheduled (40 or 80 hours)
will see a minor cost savings of $7,500
annually from the removal of the
administrative charge and the creation
of the new hourly rates, while plants
with four shifts scheduled (160 hours)
will see an increase of $32,000 annually.

Summary of Comments

A proposed rule to amend the
Regulations Governing Voluntary
Grading of Meats, Prepared Meats, Meat
Products, Shell Eggs, Poultry Products,
and Rabbit Products was published in
the Federal Register (84 FR 10998) on
March 25, 2019. Comments on the
proposed rule were solicited from
interested parties until May 24, 2019.
AMS received four comments; two from
industry organizations, one from a State
Department of Agriculture, and one
comment from an individual.

One commenter from an industry
organization favored aligning
administrative amendments and
removing the administrative volume
charge, providing this action is
completed before the October 1, 2019,
fee increase is effective. This industry
organization commenter also requested,
in the event the agency moves forward,
the agency phase in a fee increase and
work with state agencies providing
service under a cooperative agreement.

Two commenters, one from an industry
organization and one from a State
Department of Agriculture opposed
moving forward with this action, citing
fees charged by state agencies providing
service under a cooperative agreement.
Requirements of cooperative agreements
are outside the scope of the regulations,
though AMS is discussing cooperative
agreements with State Departments of
Agriculture. A fourth commenter was an
individual that raised issues that were
outside the scope of the regulation.
After reviewing the comments, AMS
has determined that no changes to the
proposed language are warranted.

List of Subjects

7 CFR Part 54

Meat, Meat grading, Meat products,
Voluntary standards.

7 CFR Part 56

Eggs, Egg products, Shell egg grading,
Shell egg inspections, Voluntary
standards.

7 CFR Part 70

Poultry, Poultry grading, Poultry
products, Rabbit, Rabbit grading,
Voluntary standards.

For the reasons set forth in the
preamble, 7 CFR parts 54, 56, and 70 is
amended as follows:

PART 54—MEATS, PREPARED
MEATS, AND MEAT PRODUCTS
(GRADING, CERTIFICATION, AND
STANDARDS)

m 1. The authority citation for 7 CFR
part 54 continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

m 2. Amend § 54.1 by adding in
alphabetical order a definition for
“observed legal holiday” to read as
follows:

§54.1 Meaning of words and terms
defined.
* * * * *

Observed legal holiday. When a
holiday falls on a weekend—Saturday or
Sunday—the holiday usually is
observed on Monday (if the holiday falls
on Sunday) or Friday (if the holiday
falls on Saturday).

* * * * *

m 3. Revise § 54.6 to read as follows:

§54.6 How to obtain service.

(a) Application. (1) Any person may
apply for service with respect to
products in which he or she has a
financial interest by completing the
required application for service. In any
case in which the service is intended to
be furnished at an establishment not
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operated by the applicant, the
application must be approved by the
operator of such establishment and such
approval shall constitute an
authorization for any employee of the
Department to enter the establishment
for the purpose of performing his or her
functions under the regulations in this
part. The application must include:

(i) Name and address of the
establishment at which service is
desired;

(ii) Name and mailing address of the
applicant;

(iii) Financial interest of the applicant
in the products, except where
application is made by a representative
of a Government agency in the
representative’s official capacity;

(iv) Signature of the applicant (or the
signature and title of the applicant’s
representative);

(v) Indication of the legal status of the
applicant as an individual, partnership,
corporation, or other form of legal
entity; and

(vi) The legal designation of the
applicant’s business as a small or large
business, as defined by the U.S. Small
Business Administration’s North
American Industry Classification
System (NAICS) Codes.

(2) In making application, the
applicant agrees to comply with the
terms and conditions of the regulations
in this part (including, but not being
limited to, such instructions governing
grading of products as may be issued
from time to time by the Administrator).
No member of or Delegate to Congress
or Resident Commissioner shall be
admitted to any benefit that may arise
from such service unless derived
through service rendered a corporation
for its general benefit. Any change in
such status, at any time while service is
being received, shall be promptly
reported by the person receiving the
service to the grading office designated
by the Director or Chief to process such
requests.

(b) Notice of eligibility for service. The
applicant will be notified whether the
application is approved or denied.

(c) Termination of service. If an
applicant who terminates scheduled
grading service requests service again
within a 2-year period from the date of
the initial termination, the applicant
will be responsible for all relocation
costs associated with the grader
assigned to fulfill the new service
agreement. If more than one applicant is
involved, expenses will be prorated
according to each applicant’s committed
portion of the official grader’s services.

m 4. Amend § 54.27 by revising
paragraph (c) to read as follows:

§54.27 Fees and other charges for
service.
* * * * *

(c) Fees for service—(1) On a
scheduled basis. Minimum fees for
service performed under a scheduled
agreement or an agreement by
memorandum will be based on 8 hours
per day, Monday through Friday,
excluding observed Federal legal
holidays occurring Monday through
Friday on which no grading and
certification services are performed. The
Agency reserves the right to use any
grader assigned to the plant under a
scheduled agreement to perform service
for other applicants and no charge will
be assessed to the scheduled applicant
for the number of hours charged to the
other applicant. Charges to plants are as
follows:

(i) The regular hourly rate will be
charged for hours worked in accordance
with the approved tour of duty on the
application for service between the
hours of 6 a.m. and 6 p.m.

(ii) The overtime rate will be charged
for hours worked in excess of the
approved tour of duty on the
application for service.

(iii) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

(iv) The night differential rate (for
regular or overtime hours) will be
charged for hours worked between 6
p-m. and 6 a.m.

(v) The Sunday differential rate (for
regular or overtime hours) will be
charged for hours worked on a Sunday.

(2) On an unscheduled basis.
Minimum fees for service performed
under an unscheduled basis agreement
will be based on the time required to
render the service, calculated to the
nearest 15-minute period, including
official grader’s travel and certificate,
memorandum, and/or report
preparation time performed in
connection with the performance of
service. A minimum charge of one-half
hour shall be made for service pursuant
to each request notwithstanding that the
time required to perform service may be
less than 30 minutes. Charges to plants
are as follows:

(i) The regular hourly rate will be
charged for the first 8 hours worked per
grader per day for all days except
observed legal holidays.

(ii) The overtime rate will be charged
for hours worked in excess of 8 hours
per grader per day for all days except
observed legal holidays.

(iii) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

* * * * *

m 5. Revise § 54.28 to read as follows:

§54.28 Payment of fees and other
charges.

Fees and other charges for service
must be paid in accordance with the
following provisions unless otherwise
provided in the cooperative agreement
under which the service is furnished.
Upon receipt of billing for fees and
other charges for service, the applicant
will remit by check, electronic funds
transfer, draft, or money order made
payable to the National Finance Center.
Payment for the service must be made
in accordance with directions on the
billing statement, and such fees and
charges must be paid in advance if
required by the official grader or other
authorized official.

PART 56—VOLUNTARY GRADING OF
SHELL EGGS

m 6. The authority citation for 7 CFR
part 56 continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

m 7. Amend § 56.1 by adding in
alphabetical order a definition for
“observed legal holiday” to read as
follows:

§56.1 Meaning of words and terms
defined.
* * * * *

Observed legal holiday. When a
holiday falls on a weekend—Saturday or
Sunday—the holiday usually is
observed on Monday (if the holiday falls
on Sunday) or Friday (if the holiday
falls on Saturday).

* * * * *

m 8. Revise § 56.21 to read as follows:

§56.21 How application for service may be
made; conditions of service.

(a) Application. (1) Any person may
apply for service with respect to
products in which he or she has a
financial interest by completing the
required application for service. In any
case in which the service is intended to
be furnished at an establishment not
operated by the applicant, the
application must be approved by the
operator of such establishment and such
approval shall constitute an
authorization for any employee of the
Department to enter the establishment
for the purpose of performing his or her
functions under the regulations in this
part. The application must include:

(i) Name and address of the
establishment at which service is
desired;

(ii) Name and mailing address of the
applicant;

(iii) Financial interest of the applicant
in the products, except where
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application is made by a representative
of a Government agency in the
representative’s official capacity;

(iv) Signature of the applicant (or the
signature and title of the applicant’s
representative);

(v) Indication of the legal status of the
applicant as an individual, partnership,
corporation, or other form of legal
entity; and

(vi) The legal designation of the
applicant’s business as a small or large
business, as defined by the U.S. Small
Business Administration’s North
American Industry Classification
System (NAICS) Codes.

(2) In making application, the
applicant agrees to comply with the
terms and conditions of the regulations
in this part (including, but not being
limited to, such instructions governing
grading of products as may be issued
from time to time by the Administrator).
No member of or Delegate to Congress
or Resident Commissioner shall be
admitted to any benefit that may arise
from such service unless derived
through service rendered a corporation
for its general benefit. Any change in
such status, at any time while service is
being received, shall be promptly
reported by the person receiving the
service to the grading office designated
by the Director or Chief to process such
requests.

(b) Notice of eligibility for service. The
applicant will be notified whether the
application is approved or denied.

m 9. Revise § 56.28 to read as follows:

§56.28 Types of service.

(a) Noncontinuous grading service.
Service is performed on an unscheduled
basis, with no scheduled tour of duty,
and when an applicant requests grading
of a particular lot of shell eggs. Charges
or fees are based on the time, travel, and
expenses needed to perform the work.
This service may be referred to as
unscheduled grading service. Shell eggs
graded under unscheduled grading
service are not eligible to be identified
with the official grademarks shown in
§56.36.

(b) Continuous grading service on a
scheduled basis. Service on a scheduled
basis has a scheduled tour of duty and
is performed when an applicant
requests that a USDA licensed grader be
stationed in the applicant’s processing
plant and grade shell eggs in accordance
with U.S. Standards. The applicant
agrees to comply with the facility,
operating, and sanitary requirements of
scheduled service. Minimum fees for
service performed under a scheduled
agreement will be based on the hours of
the regular tour of duty. Shell eggs
graded under scheduled grading service

are eligible to be identified with the
official grademarks shown in §56.36
only when processed and graded under
the supervision of a grader or quality
assurance inspector as provided in
§56.39.

(c) Temporary grading service. Service
is performed when an applicant
requests an official plant number with
service provided on an unscheduled
basis. The applicant must meet all
facility, operating, and sanitary
requirements of continuous service.
Charges or fees are based on the time
and expenses needed to perform the
work. Shell eggs graded under
temporary grading service are eligible to
be identified with the official
grademarks only when they are
processed and graded under the
supervision of a grader or quality
assurance inspector as provided in
§56.39.

m 10. Amend § 56.45 by revising
paragraphs (a) and (b) to read as follows:

§56.45 Payment of fees and charges.

(a) Fees and charges for any grading
service must be paid by the interested
party making the application for such
grading service, in accordance with the
applicable provisions of this section and
§§56.46 through 56.53, inclusive.

(b) Fees and charges for any grading
service shall, unless otherwise required
pursuant to paragraph (c) of this section,
be paid by check, electronic funds
transfer, draft, or money order made
payable to the National Finance Center.
Payment for the service must be made
in accordance with directions on the
billing statement, and such fees and
charges must be paid in advance if
required by the official grader or other
authorized official.

* * * * *

m 11. Amend § 56.46 by revising the
section heading and paragraphs (a)

introductory text and (c) to read as

follows:

§56.46 Charges for service on an
unscheduled basis.

(a) Unless otherwise provided in this
part, the fees to be charged and
collected for any service performed, in
accordance with this part, on an
unscheduled basis shall be based on the
applicable formulas specified in this
section. For each calendar year or crop
year, AMS will calculate the rate for
grading services, per hour per program
employee using the following formulas:
* * * * *

(c) Fees for unscheduled grading
services will be based on the time
required to perform the services. The
hourly charges shall include the time
actually required to perform the grading,

waiting time, travel time, and any
clerical costs involved in issuing a
certificate. Charges to plants are as
follows:

(1) The regular hourly rate shall be
charged for the first 8 hours worked per
grader per day for all days except
observed legal holidays.

(2) The overtime rate shall be charged
for hours worked in excess of 8 hours
per grader per day for all days except
observed legal holidays.

(3) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

* * * * *

W 12. Revise § 56.47 to read as follows:

§56.47 Fees for appeal grading or review
of a grader’s decision.

The costs of an appeal grading or
review of a grader’s decision shall be
borne by the appellant on an
unscheduled basis at rates set forth in
§56.46, plus any travel and additional
expenses. If the appeal grading or
review of a grader’s decision discloses
that a material error was made in the
original determination, no fee or
expenses will be charged.

m 13. Amend § 56.52 by revising the
section heading, introductory text, and
paragraph (a) to read as follows:

§56.52 Charges for services on a
scheduled basis.

Fees to be charged and collected for
any grading service, other than for an
appeal grading, on a scheduled grading
basis, will be determined based on the
formulas in this part. The fees to be
charged for any appeal grading shall be
as provided in §56.47.

(a) Charges. The charges for the
grading of shell eggs shall be paid by the
applicant for the service and shall
include items listed in this section as
are applicable. Payment for the full cost
of the grading service rendered to the
applicant shall be made by the applicant
to the National Finance Center. Such
full costs shall comprise such of the
items listed in this section as are due
and included in the bill or bills covering
the period or periods during which the
grading service was rendered. Bills are
payable upon receipt.

(1) When a signed application for
service has been received, the State
supervisor or his designee will complete
a plant survey pursuant to § 56.30. The
costs for completing the plant survey
will be charged to the applicant on an
unscheduled basis as described in
§56.46. No charges will be assessed
when the application is required
because of a change in name or
ownership. If service is not installed
within 6 months from the date the
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application is filed, or if service is
inactive due to an approved request for
removal of a grader or graders(s) for a
period of 6 months, the application will
be considered terminated. A new
application may be filed at any time. In
addition, there will be a charge of $300
if the application is terminated at the
request of the applicant for reasons
other than for a change in location
within 12 months from the date of the
inauguration of service.

(2) Charges for the cost of each grader
assigned to a plant will be calculated as
described in § 56.46. Minimum fees for
service performed under a scheduled
agreement shall be based on the hours
of the regular tour of duty. The Agency
reserves the right to use any grader
assigned to the plant under a scheduled
agreement to perform service for other
applicants except that no charge will be
assessed to the scheduled applicant for
the number of hours charged to the
other applicant. Charges to plants are as
follows:

(i) The regular hourly rate shall be
charged for hours worked in accordance
with the approved tour of duty on the
application for service between the
hours of 6 a.m. and 6 p.m.

(ii) The overtime rate shall be charged
for hours worked in excess of the
approved tour of duty on the
application for service.

(iii) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

(iv) The night differential rate (for
regular or overtime hours) will be
charged for hours worked between 6
p.m. and 6 a.m.

(v) The Sunday differential rate (for
regular or overtime hours) will be
charged for hours worked on a Sunday.

(vi) For all hours of work performed
in a plant without an approved tour of
duty, the charge will be one of the
applicable hourly rates in § 56.46, plus

actual travel expenses incurred by AMS.

(3) A charge at the hourly rates
specified in § 56.46, plus actual travel
expenses incurred by AMS for
intermediate surveys to firms without
grading service in effect.

* * * * *

§56.54 [Removed and Reserved]
m 14. Remove and reserve § 56.54.

PART 70—VOLUNTARY GRADING OF
POULTRY PRODUCTS AND RABBIT
PRODUCTS

m 15. The authority citation for part 70
continues to read as follows:
Authority: 7 U.S.C. 1621-1627.

m 16. Amend § 70.1 by adding in
alphabetical order a definition for

“observed legal holiday” to read as
follows:

§70.1 Definitions.

* * * * *

Observed legal holiday. When a
holiday falls on a weekend—Saturday or
Sunday—the holiday usually is
observed on Monday (if the holiday falls
on Sunday) or Friday (if the holiday
falls on Saturday).

* * * * *

§70.30 [Redesignated as §70.29]
m 17. Redesignate § 70.30 as § 70.29.

§70.31 [Redesignated as §70.30 and
Amended]

m 18. Redesignate § 70.31 as § 70.30 and
revise newly redesignated § 70.30 to
read as follows:

§70.30 How application for service may be
made; conditions of service.

(a) Application. (1) Any person may
apply for service with respect to
products in which he or she has a
financial interest by completing the
required application for service. In any
case in which the service is intended to
be furnished at an establishment not
operated by the applicant, the
application must be approved by the
operator of such establishment and such
approval constitutes an authorization
for any employee of the Department to
enter the establishment for the purpose
of performing his or her functions under
the regulations in this part. The
application shall include:

(i) Name and address of the
establishment at which service is
desired;

(ii) Name and mailing address of the
applicant;

(iii) Financial interest of the applicant
in the products, except where
application is made by a representative
of a Government agency in the
representative’s official capacity;

(iv) Signature of the applicant (or the
signature and title of the applicant’s
representative);

(v) Indication of the legal status of the
applicant as an individual, partnership,
corporation, or other form of legal
entity; and

(vi) The legal designation of the
applicant’s business as a small or large
business, as defined by the U.S. Small
Business Administration’s North
American Industry Classification
System (NAICS) Codes.

(2) In making application, the
applicant agrees to comply with the
terms and conditions of the regulations
in this part (including, but not being
limited to, such instructions governing
grading of products as may be issued

from time to time by the Administrator).
No member of or Delegate to Congress
or Resident Commissioner shall be
admitted to any benefit that may arise
from such service unless derived
through service rendered a corporation
for its general benefit. Any change in
such status, at any time while service is
being received, shall be promptly
reported by the person receiving the
service to the grading office designated
by the Director or Chief to process such
requests.

(b) Notice of eligibility for service. The
applicant will be notified whether the
application is approved or denied.

§ §70.32 through 70.37 [Redesignated as
§§70.31 through 70.36]

m 19. Redesignate §§ 70.32 through
70.37 as §§ 70.31 through 70.36,
respectively.

m 20. Add new § 70.37 toread as
follows:

§70.37 Types of Service.

(a) Noncontinuous grading service.
Service is performed on an unscheduled
basis, with no scheduled tour of duty,
and when an applicant requests grading
of a particular lot of poultry or rabbit
product. Charges or fees are based on
the time, travel, and expenses needed to
perform the work. This service may be
referred to as unscheduled grading
service. Poultry and rabbit products
graded under unscheduled grading
service are not eligible to be identified
with the official grademarks shown in
§70.51.

(b) Continuous grading service on a
scheduled basis. Service on a scheduled
basis has a scheduled tour of duty and
is performed when an applicant
requests that a USDA licensed grader be
stationed in the applicant’s plant or
warehouse and grade poultry and rabbit
products in accordance with U.S.
Standards. The applicant agrees to
comply with the facility, operating, and
sanitary requirements of scheduled
service. Minimum fees for service
performed under a scheduled agreement
shall be based on the hours of the
regular tour of duty. Poultry and rabbit
products graded under scheduled
grading service are eligible to be
identified with the official grademarks
shown in § 70.51 only when processed
and graded under the supervision of a
grader.

(c) Temporary grading service. Service
is performed when an applicant
requests an official plant number with
service provided on an unscheduled
basis. The applicant must meet facility,
operating, and sanitary requirements of
continuous service. Charges or fees are
based on the time and expenses needed
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to perform the work. Poultry and rabbit
products graded under temporary
grading service are eligible to be
identified with the official grademarks
only when they are processed and
graded under the supervision of a
grader.

m 21. Amend § 70.70 by revising
paragraphs (a) and (b) to read as follows:

§70.70 Payment of fees and charges.

(a) Fees and charges for any grading
service shall be paid by the interested
party making the application for such
grading service, in accordance with the
applicable provisions of this section and
§§ 70.71 through 70.78, inclusive.

(b) Fees and charges for any grading
service shall, unless otherwise required
pursuant to paragraph (c) of this section,
be paid by check, electronic funds
transfer, draft, or money order made
payable to the National Finance Center.
Payment for the service must be made
in accordance with directions on the
billing statement, and such fees and
charges must be paid in advance if
required by the official grader or other

authorized official.
* * * * *

m 22. Amend § 70.71 by revising the
section heading, introductory text, and
paragraph (c) to read as follows:

§70.71 Charges for services on an
unscheduled basis.

Unless otherwise provided in this
part, the fees to be charged and
collected for any service performed, in
accordance with this part, on an
unscheduled basis shall be based on the
applicable formulas specified in this

section.
* * * * *

(c) Fees for unscheduled grading
services will be based on the time
required to perform the services. The
hourly charges will include the time
actually required to perform the grading,
waiting time, travel time, and any
clerical costs involved in issuing a
certificate. Charges to plants are as
follows:

(1) The regular hourly rate will be
charged for the first 8 hours worked per
grader per day for all days except
observed legal holidays.

(2) The overtime rate will be charged
for hours worked in excess of 8 hours
per grader per day for all days except
observed legal holidays.

(3) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

* * * * *

m 23. Revise § 70.72 to read as follows:

§70.72 Fees for appeal grading or review
of a grader’s decision.

The costs of an appeal grading or
review of a grader’s decision, shall be
borne by the appellant on an
unscheduled basis at rates set forth in
§70.71, plus any travel and additional
expenses. If the appeal grading or
review of a grader’s decision discloses
that a material error was made in the
original determination, no fee or
expenses will be charged.

§70.76 [Removed and Reserved]

m 24. Remove and reserve § 70.76.

m 25. Amend § 70.77 by revising the
section heading, introductory text, and
paragraph (a) to read as follows:

§70.77 Charges for services on a
scheduled basis.

Fees to be charged and collected for
any grading service, other than for an
appeal grading, on a scheduled grading
basis, will be determined based on the
formulas in this part. The fees to be
charged for any appeal grading will be
as provided in §70.71.

(a) Charges. The charges for the
grading of poultry and rabbits and
edible products thereof must be paid by
the applicant for the service and will
include items listed in this section as
are applicable. Payment for the full cost
of the grading service rendered to the
applicant shall be made by the applicant
to the National Finance Center. Such
full costs shall comprise such of the
items listed in this section as are due
and included in the bill or bills covering
the period or periods during which the
grading service was rendered. Bills are
payable upon receipt.

(1) When a signed application for
service has been received, the State
supervisor or his designee will complete
a plant survey pursuant to § 70.34. The
costs for completing the plant survey
will be borne by the applicant on an
unscheduled basis as described in
§70.71. No charges will be assessed
when the application is required
because of a change in name or
ownership. If service is not installed
within 6 months from the date the
application is filed, or if service is
inactive due to an approved request for
removal of a grader or graders for a
period of 6 months, the application will
be considered terminated. A new
application may be filed at any time. In
addition, there will be a charge of $300
if the application is terminated at the
request of the applicant for reasons
other than for a change in location
within 12 months from the date of the
inauguration of service.

(2) Charges for the cost of each grader
assigned to a plant will be calculated as

described in § 70.71. Minimum fees for
service performed under a scheduled
agreement will be based on the hours of
the regular tour of duty. The Agency
reserves the right to use any grader
assigned to the plant under a scheduled
agreement to perform service for other
applicants and no charge will be
assessed to the scheduled applicant for
the number of hours charged to the
other applicant. Charges to plants are as
follows:

(i) The regular hourly rate will be
charged for hours worked in accordance
with the approved tour of duty on the
application for service between the
hours of 6 a.m. and 6 p.m.

(ii) The overtime rate will be charged
for hours worked in excess of the
approved tour of duty on the
application for service.

(iii) The holiday hourly rate will be
charged for hours worked on observed
legal holidays.

(iv) The night differential rate (for
regular or overtime hours) will be
charged for hours worked between 6
p-m. and 6 a.m.

(v) The Sunday differential rate (for
regular or overtime hours) will be
charged for hours worked on a Sunday.

(vi) For all hours of work performed
in a plant without an approved tour of
duty, the charge will be one of the
applicable hourly rates in § 70.71 plus
actual travel expenses incurred by AMS.

(3) A charge at the hourly rates
specified in § 70.71, plus actual travel
expenses incurred by AMS for
intermediate surveys to firms without
grading service in effect.

* * * * *

Dated: September 12, 2019.
Bruce Summers,
Administrator.
[FR Doc. 2019-20123 Filed 9-20-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1970

[RUS-18—-Agency-0005, RBS—18—-None-
0029, RHS-18-None-0026]

RIN 0572-AC44
Rural Development Environmental
Regulation for Rural Infrastructure

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The United States Department
of Agriculture (USDA) Rural
Development (RD), comprised of the
Rural Business-Cooperative Service
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(RBS), Rural Housing Service (RHS),
and Rural Utilities Service (RUS),
hereafter referred to as the Agency, is
issuing a final rule to update the
Agency’s Environmental Policies and
Procedures regulation (7 CFR 1970) to
allow the Agency Administrators
limited flexibility to obligate federal
funds for infrastructure projects prior to
completion of the environmental review
while ensuring full compliance with
National Environmental Policy Act
(NEPA) procedures, prior to project
construction and disbursement of any
RD funding. This change will allow RD
to more fully meet the Administration’s
goals to speed the initiation of
infrastructure projects and encourage
planned community economic
development without additional cost to
taxpayers or change to environmental
review requirements.

DATES: Effective September 23, 2019.

FOR FURTHER INFORMATION CONTACT:
Edna Primrose, Assistant Administrator,
Water and Environmental Programs,
Rural Utilities Service, USDA Rural
Development, 1400 Independence Ave.
SW, Washington, DC 20250-1570,
Telephone (202) 720-0986, Email
address: Edna.Primrose@usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, Regulatory
Planning and Review

This final rule has been determined to
be not significant for purposes of
Executive Order 12866, Regulatory
Planning and Review and therefore has
not been reviewed by the Office of
Management and Budget (OMB).

Congressional Rulemaking Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Executive Order 12372,
Intergovernmental Review of Federal
Programs

The Programs listed in the Catalog of
Federal Domestic Assistance under the
following numbers are subject to the
provisions of Executive Order 12372
which requires Intergovernmental
Consultation with state and local
officials:

10.760—Water & Waste Disposal System
Systems for Rural Communities.
10.763—Emergency Community Water
Assistance Grants.
10.766—Community Facilities Loans.
10.770—Water & Waste Disposal Loan
and Grants (Section 306C).
10.855—Distance Learning &
Telemedicine Grants and Grants.

Executive Order 12988, Civil Justice
Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this final rule meets the applicable
standards provided in section 3 of the
Executive Order. In addition, all state
and local laws and regulations that are
in conflict with this rule will be
preempted, no retroactive effect will be
given to this rule, and, in accordance
with Sec 212(e) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. 6912(e)), if any, must be
exhausted before an action against the
Department or its agencies may be
initiated.

Executive Order 13132, Federalism

The policies contained in this final
rule do not have any substantial direct
effect on states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Nor does
this final rule impose substantial direct
compliance costs on state and local
governments. Therefore, consultation
with states is not required.

Regulatory Flexibility Certification

The Agency has determined that this
final rule will not have a significant
economic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), given that the amendment
is only an administrative, procedural
change on the government’s part with
respect to obligation of funds.

National Environmental Policy Act

In this final rule, the Agency proposes
to create limited flexibility for the
timing of obligation of funds relative to
the completion of environmental
review. The Council on Environmental
Quality (CEQ) does not direct agencies
to prepare a NEPA analysis before
establishing agency procedures that
supplement the CEQ regulations for
implementing NEPA. The requirements
for establishing agency NEPA
procedures are set forth at 40 CFR
1505.1 and 1507.3. The determination
that establishing agency NEPA
procedures does not require NEPA
analysis and documentation has been
upheld in Heartwood, Inc. v. U.S. Forest
Service, 73 F. Supp. 2d 962, 972-73
(S.D. III. 1999), aff’d, 230 F.3d 947, 954—
55 (7th Cir. 2000).

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance (CFDA) numbers assigned to

the RD Programs affected by this
rulemaking are as follows:

10.760—Water & Waste Disposal System
Systems for Rural Communities.

10.761—Technical Assistance and
Training Grants.

10.762—Solid Waste Management
Grants.

10.763—Emergency Community Water
Assistance Grants.

10.770—Water & Waste Disposal Loan
and Grants (Section 306C).

10.766—Community Facilities Loans
and Grants.

10.850—Rural Electrification Loans and
Loan Guarantees.

10.851—Rural Telephone Loans and
Loan Guarantees.

10.855—Distance Learning &
Telemedicine Grants.

10.857—State Bulk Fuel Revolving Loan
Fund.

10.858—Assistance to High Energy Cost-
Rural Communities.

10.863—Community Connect Grants.

10.865—Biorefinery, Renewable
Chemical, & Biobased Product
Manufacturing Assistance Program.

10.866—Repowering Assistance
Program.

10.867—Advanced Biofuel Payment
Program.

10.868—Rural Energy for America
Program.

10.886—Rural Broadband Access Loan
and Loan Guarantee Program.

10.752—ReConnect Program.

All active CFDA programs and the
CFDA Catalog can be found at the
following website: https://beta.sam.gov/
. The website also contains a PDF file
version of the Catalog that, when
printed, has the same layout as the
printed document that the Government
Publishing Office (GPO) provides. GPO
prints and sells the CFDA to interested
buyers. For information about
purchasing the Catalog of Federal
Domestic Assistance from GPO, call the
Superintendent of Documents at 202—
512-1800 or toll free at 866—512-1800,
or access GPO’s online bookstore at
http://bookstore.gpo.gov. Rural
Development infrastructure programs
not listed in this section nor on the
CFDA website, but which are enacted
pursuant to the Rural Electrification Act
0f 1936, 7 U.S.C. 901 et seq., the
Consolidated Farm and Rural
Development Act of 1972, 7 U.S.C. 1921
et seq., or any other Congressional act
for Rural Development, will be covered
by the requirements of this action when
enacted.

Unfunded Mandates

This final rule contains no Federal
mandates (under the regulatory
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provision of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Therefore, this final rule
is not subject to the requirements of
sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995.

Information Collection and
Recordkeeping Requirements

This final rule contains no new
reporting or recordkeeping burdens
under OMB control number 0572—0127
that would require approval under the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

Background

The United States Department of
Agriculture (USDA) Rural Development
(RD) programs provide loans, grants and
loan guarantees to support investment
in rural infrastructure to spur rural
economic development, create jobs,
improve the quality of life, and address
the health and safety needs of rural
residents. Infrastructure investment is
an important national policy priority.
As directed by E.O. 13807, Establishing
Discipline and Accountability in the
Environmental Review and Permitting
Process for Infrastructure Projects, in
2017, USDA as a member of the Federal
Permitting Improvement Steering
Council has reviewed its NEPA
implementing regulations and policies
to identify impediments to efficient and
effective environmental reviews and
authorizations for infrastructure
projects. This final rule is part of that
effort to improve the efficiency and
effectiveness of RD’s environmental
reviews and authorizations for
infrastructure projects in rural America.
On April 25, 2017, the President created
the Interagency Task Force on
Agriculture and Rural Prosperity (Task
Force) through E.O. 13790 and
appointed the Secretary of Agriculture
as the Task Force’s Chair. Among the
purposes and functions of the Task
Force was to, ““. . . identify legislative,
regulatory, and policy changes to
promote in rural America agriculture,
economic development, job growth,
infrastructure improvements,
technological innovation, energy
security, and quality of life, including
changes that remove barriers to
economic prosperity and quality of life
in rural America.” The Task Force
Report issued on October 21, 2017,
included calls to action on achieving e-
Connectivity for Rural America,
improving rural quality of life,
harnessing technological innovation and
developing the rural economy.

On November 28, 2018 the Agency
concurrently published a proposed and

final rule as a direct final rule without
prior proposal because the Agency
viewed this change as a non-
controversial action and anticipated no
adverse comments. The purpose of the
proposed and direct final rule was to
update the Agency’s Environmental
Policies and Procedures regulation (7
CFR 1970) to allow the Agency
Administrators limited flexibility to
obligate federal funds for infrastructure
projects prior to completion of the
environmental review while ensuring
full compliance with National
Environmental Policy Act (NEPA)
procedures prior to project construction
and disbursement of any RD funding.
The public comment period for the rule
change ended on December 24, 2018.
The rule was to be effective January 7,
2019, without further action, unless the
Agency received significant adverse
comments or, an intent to submit a
significant adverse comment, by
December 24, 2018. The Agency
proposed to publish a a timely Federal
Register document withdrawing the rule
if significant adverse comments were
received.

Due to the lapse in funding that
occurred from December 23, 2018
through January 25, 2019, the Agency
was unable to publish a Federal
Register notice withdrawing the rule by
January 7, 2019. However, the Agency
has not placed the rule into effect, nor
taken any final actions with respect to
the rule and is responding to public
comments in this final rule. The Agency
received four (4) comments in support
of the rule from Daniel Spatz, Dave
Anderson, Bly Community Action
Team, and National Rural Electric
Cooperative Association. The Agency
also received a total of six letters with
adverse comments from the following
fifteen (15) organizations and three (3)
individuals: Robert Ukeiley, Dinah Bear,
Patricia Gerrodette, Center for Biological
Diversity (2 separate commenters), Earth
Justice, Environmental Law and Policy
Center, Environmental Information
Protection Center, Grand Canyon Trust,
House/Citizens for Environmental
Justice, International Fund for Animal
Welfare, Klamath Forest Alliance,
Natural Resources Defense Council (2
separate commenters), San Juan Citizens
Alliance, Save EPA, Sierra Club,
Southern Environmental Law Center,
Western Environmental Law Center,
Western Watersheds.

Purpose of the Regulatory Action

This rulemaking fulfills the mandate
of E.O. 13807 as well as the goals of the
President’s Interagency Task Force on
Agriculture and Rural Prosperity by
identifying regulatory changes that

promote economic development and
improve the quality of life in rural
America. The RD infrastructure projects
impacted by this rule are often critical
to the health and safety and quality of
life in rural communities. In some cases,
funding decisions made by Rural
Development are the first step upon
which a much larger process of
community economic development
depends. This amendment to existing
regulation will allow the Agency to
obligate funding conditioned upon the
full and satisfactory completion of
environmental review for infrastructure
projects. This change will give
applicants, and often the distressed
communities they represent, some
comfort to proceed with an economic
development strategy, including the
planning process associated with NEPA,
without fear that funds may be
rescinded before the NEPA process is
completed. With this change in place,
RD can more fully meet the
government’s goals of speeding up the
initiation of infrastructure projects,
encouraging planned community
economic development, and leveraging
investment without additional cost to
taxpayers or any change in
environmental review requirements.
Infrastructure projects covered by this
final rule include those, such as
broadband, telecommunications,
electric, energy efficiency, smart grid,
water, sewer, transportation, and energy
capital investments in physical plant
and equipment.

Changes to the Current Regulation.

This final rule adopts the changes to
7 CFR 1970 from the proposed and
direct final rules concurrently published
in the Federal Register on November 23,
2018. It revises 7 CFR 1970.11(b) to
change the point at which the
environmental review must be
completed prior to obligation in all
cases. The rule change requires the
environmental review process to be
completed prior to obligation except in
cases where the Administrator deems it
necessary to allow for the
environmental review to occur after
obligation, contingent upon the
conclusion of the environmental review
process prior to any action that would
have an adverse effect on the
environment or limit the choices of any
reasonable alternatives. In instances
where the environmental review is not
completed by the end of the fiscal year
after the funds were obligated or when
findings of the environmental review do
not support the decision to proceed
with a proposed action, the Agency will
rescind funds and reverse the decision
to proceed. Nothing in this final rule
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reduces RD’s obligation to complete the
NEPA planning process prior to
foreclosing reasonable alternatives to
the federal action.

Comments

Issue 1: Two individuals and two
organizations expressed support for the
proposed rule citing that the ability to
obligate funds prior to completion of the
NEPA process will allow borrowers to
more easily secure financing for
projects. They also commented that the
rule change to expedite the timeframe
for completing the NEPA process will
provide an ability to more quickly
initiate projects.

RUS Response: The Agency agrees
that allowing obligation of funds prior
to completion of the NEPA process will
allow greater certainty for borrowers in
securing funding for the projects. In
reviewing the final regulation, to ensure
conformity with NEPA regulations, the
Agency wants to be clear what it means
by providing “certainty” or “comfort” to
a loan applicant. Due to the
Departmental financial processes, even
funds that are ‘“‘available until
expended” are swept at the end of the
fiscal year and sometimes not returned
to the programs for use for several
months. That situation creates a period
of time where projects cannot move
forward even if the environmental
review is completed because funds are
not available to be obligated to a project.
What the Agency means by ‘“‘comfort” is
that the funds will be available for the
project once the environmental review
is completed. The purpose of the change
is not to extend the NEPA time frame
but to allow obligation prior to
completing all requirements of NEPA.

Issue 2: Three individuals and fifteen
organizations commented that the
application of the direct to final rule in
this instance is inconsistent with the
Administrative Procedures Act because
the changes to the regulations are major
and substantive.

RUS Response: This rule was
published concurrently with Proposed
Rule 83 FR 59318 (November 23, 2018).
Because adverse comments were
received on the rule, RD did not allow
the final rule with comment to go into
effect. It has, instead, considered all
comments received during the comment
period and is addressing these in this
notice in accordance with the
Administrative Procedures Act.
Unfortunately, due to the lapse in
government funding in January 2019,
the Agency was unable to notify the
public that the final rule did not go into
effect.

Issue 3: Two individuals and fifteen
organizations commented that the

Agency did not provide support and
documentation to its decision to allow
completion of environmental reviews
after the decision to obligate funds to a
project, and that the preamble of the
proposed rule is notably silent on
examples of how the process that has
existed since 1970 is problematic for
either applicants or agencies. They state
that there is no record showing the
problem this rule is trying to address
and no data or record of the scope of the
issue.

RUS Response: The Agency has been
hearing about the effect of the timing of
NEPA reviews and the inability of
potential applicants to secure additional
financing for a very long time. Despite
this public perception, the agency has
no data to support this contention. To
the contrary, the agency has no evidence
that its environmental reviews impede
projects or the attainment of outside
funding. Because the agency believes
there were needed rural development
projects that were never submitted for
application because of the perceived
delay in processing, the agency has
undertaken to change the rule. As stated
in the final rule with comment, and the
proposed rule, the agency is attempting
to give applicants “comfort” with the
extended timing. It does not anticipate
environmental reviews to change in any
manner. In reviewing the final
regulation, to ensure conformity with
NEPA regulations, the Agency wants to
be clear what it means by providing
“certainty” or ““‘comfort” to a loan
applicant. Due to the Departmental
financial processes, even funds that are
“available until expended” are swept at
the end of the fiscal year and sometimes
not returned to the programs for use for
several months. That situation creates a
period of time where projects cannot
move forward even if the environmental
review is completed because funds are
not available to be obligated to a project.
What the Agency means by ‘““‘comfort” is
that the funds will be available for the
project once the environmental review
is completed. The purpose of the change
is not to extend the NEPA time frame
but to allow obligation prior to
completing all requirements of NEPA.
The agency notes that four individuals
responded to the proposed rule
supporting the change on this basis.

Issue 4: Fifteen organizations
commented that allowing an agency to
proceed with a decision prior to
completing the required environmental
review under NEPA disregards the
agency’s responsibility to inform the
public and meaningfully consider
public comments prior to decisions.
They contend that deferring public
input to a late, post-decisional stage of

the decision-making process
undermines the meaningfulness of
public input and, as a result, will have
a chilling effect on the willingness of
the public to weigh in on decisions
impacting their communities.

RUS Response: The Agency will
continue to provide the same
opportunity for public notice and
comment and anticipates that the public
input on proposed projects will not be
significantly altered, if at all. Over 93
percent of all required reviews are
already performed within 10 days. As
stated above, public perception of this
process and the actual time for reviews
are not in sync. As a result, the Agency
does not believe that the public’s input
into agency decision-making will be
impacted.

Issue 5: Three individuals and fifteen
organizations stated that the Agency’s
plan to allow post-decisional
completion of the environmental review
does not fulfill its responsibility to
incorporate environmental impacts into
the decision-making process. Because,
they argue, evaluation of alternatives
would take place after the decision to
proceed, the proposal would prejudice
the selection of the reasonable
alternatives. CEQ’s regulations
explicitly state that agencies shall not
commit resources prejudicing selection
of alternatives. The NEPA statute does
not permit an agency to act first and
comply later, nor does it permit an
agency to condition performance of its
obligation of a showing of irreparable
harm. Furthermore, the courts have held
that “it is far easier to influence an
initial choice that to change a mind
already made up.” One commenter
noted that the proposed rule would up-
end guidance issued in 2017 and
revised in 2018 that instructs RD
agencies that environmental review
must be completed and issued prior to
agency issuance of any conditional
commitment.

RUS Response: The Agency believes
that completing the NEPA process post-
obligation will continue to allow
consideration of alternatives because it
will rescind funds should the outcome
of the NEPA process require any
significant changes to the project. As a
result, the public will have the same
due consideration and public notice and
comment requirements will not change.

Issue 6: One organization stated that
the proposed rule conflicts with Council
on Environmental Quality (CEQ)
regulations of 40 CFR 1500 which
require that environmental analysis be
completed at the earliest possible time.
Section 1501.2 of the CEQ regulations,
is aptly named “Apply NEPA early in
the process.” This section provides that
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agencies shall integrate the NEPA
process ‘“‘at the earliest possible time to
ensure that planning and decisions
reflect environmental values, to avoid
delays later in the process, and to head
off potential conflicts.”

RUS Response: The Agency believes
that the proposed timing of the
environmental process is still early
enough in the planning stage to ensure
decisions will reflect environmental
values. Furthermore, the Agency believe
that this process will result in fewer
project delays, and will in fact, expedite
the review process.

Issue 7: Three individuals and fifteen
organizations commented that allowing
rescission of funds if the results of an
environmental review do not ultimately
support to the Agency’s decision to
obligate, does not undo the harm, error,
or fatal bias that has already been
introduced and tainted the process.
Allowing agencies to reconsider and
rescind a decision to obligate funds after
review in no way corrects otherwise
clearly unlawful application of NEPA.
They argue that this approach would
also leave the responsible agency
official in the position of either taking
away funding from an outside entity or
pressuring the environmental review
staff to expedite the process. The most
likely, they argue, is shortchanging the
environmental review process. The
public commenting on such reviews
will understand the initial decision has
already been made, that bias has
irrevocably attached, and that they are
essentially asking the agency to “re-
decide” the decision to obligate funds.
Making a commitment prematurely may
also cause harm to the applicant
because the commitment may not be
met, pending the outcome of the NEPA
process.

RUS Response: The Agency believes
that it will continue to make unbiased
decisions on its environmental reviews,
and that since 93 percent of reviews are
finished before 10 days, the agency’s
decision-making process will not be
influenced.

Issue 8: Fifteen organizations
commented that the arbitrary time limit
for completion of the environmental
review prior to the end of following
fiscal year after obligation, conflicts
with CEQ regulations that state that
prescribed universal time limit for
entire NEPA process is too inflexible
and should be appropriate to individual
actions. Therefore, they argue, the
proposed time limits would result in
rushed reviews to avoid rescinding
funds.

RUS Response: The Agency does not
believe that the completion deadline for
the environmental review is arbitrary.

As mentioned earlier, it was selected as
a time that would give applicants
confidence in going forward with
projects. In addition, the agency would
not rush reviews to avoid rescinding, as
its current rate of processing is already
extremely efficient. Those projects that
would require more time, are already
the result of reviews outside of the
Agency.

List of Subjects in 7 CFR Part 1970

Administrative practice and
procedure, Buildings and facilities,
Environmental impact statements,
Environmental Protection, Grant
programs, Housing, Loan programs,
Natural resources, Utilities.

Accordingly, for reasons set forth in
the preamble, part 1970, title 7, Code of
Federal Regulations is amended as
follows:

PART 1970—ENVIRONMENTAL
POLICIES AND PROCEDURES

m 1. The authority citation for part 1970
continues to read as follows:

Authority: 7 U.S.C. 6941 et seq., 42 U.S.C.
4241 et seq.; 40 CFR parts 1500-1508; 5
U.S.C. 301; 7 U.S.C. 1989; and 42 U.S.C.
1480.

m 2.In § 1970.11, revise paragraph (b) to
read as follow:

§1970.11 Timing of the environmental
review process.
* * * * *

(b) The environmental review process
must be concluded before the obligation
of funds; except for infrastructure
projects where the assurance that funds
will be available for community health,
safety, or economic development has
been determined as necessary by the
Agency Administrator. At the discretion
of the Agency Administrator, funds may
be obligated contingent upon the
conclusion of the environmental review
process prior to any action that would
have an adverse effect on the
environment or limit the choices of any
reasonable alternatives. Funds so
obligated shall be rescinded if the
Agency cannot conclude the
environmental review process before the
end of the fiscal year after the year in
which the funds were obligated, or if the
Agency determines that it cannot
proceed with approval based on
findings in the environmental review
process. For the purposes of this
section, infrastructure projects shall
include projects such as broadband,
telecommunications, electric, energy
efficiency, smart grid, water, sewer,
transportation, and energy capital
investments in physical plant and

equipment, but not investments
authorized in the Housing Act of 1949.

* * * * *

Dated: September 16, 2019.
Misty Giles,
Chief of Staff, Rural Development.
Bill Northey,

Under Secretary, Farm Production and
Conservation.

[FR Doc. 2019-20342 Filed 9-20-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. FAA-2019-0745; Special
Conditions No. 23-297-SC]

Special Conditions: Diamond Aircraft
Industries of Canada Model DA-62
Airplanes; Electronic Engine Control
System Installation

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Diamond Aircraft
Industries of Canada (DAI Canada)
Model DA-62 airplane. This airplane
will have a novel or unusual design
feature associated with installation of an
engine that includes an electronic
engine control system. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: The effective date of these
special conditions is September 23,
2019. The FAA must receive your
comments by October 23, 2019.

ADDRESSES: Send comments identified
by docket number FAA-2019-0745
using any of the following methods:

= Federal eRegulations Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

» Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building, Ground Floor, Washington,
DC 20590-0001.

» Hand Delivery of Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building,
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Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m., and 5 p.m., Monday through
Friday, except Federal holidays.

= Fax: Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://regulations.gov, including any
personal information the commenter
provides. Using the search function of
the docket website, anyone can find and
read the electronic form of all comments
received into any FAA docket,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, etc.). DOT’s complete
Privacy Act Statement can be found in
the Federal Register published on April
11, 2000 (65 FR 19477-19478).

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m., and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Jeff
Pretz, AIR-691, Small Airplane
Standards Branch, Policy & Innovation
Division, Aircraft Certification Service,
Federal Aviation Administration, 901
Locust, Room 301, Kansas City, MO
64106; telephone (816) 329-3239;
facsimile (816) 329-4090.
SUPPLEMENTARY INFORMATION:

Reason for No Prior Notice and
Comment Before Adoption

The FAA has determined, in
accordance with 5 U.S. Code
553(b)(3)(B) and 553(d)(3), that notice
and opportunity for prior public
comment hereon are unnecessary
because substantially identical special
conditions have been subject to the
public comment process in several prior
instances such that the FAA is satisfied
that new comments are unlikely. For the
same reason, the FAA finds that good
cause exists for making these special
conditions effective upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment.

Special
conﬁitions Company/airplane model
o.
23-253-SC*' | Diamond Aircraft Industries/
Model DA-40NG.
23-267-SC2 | Cirrus Design Corporation/
Model SF50.

Special
conﬂitions Company/airplane model
o.

23-282-SC3 | Pilatus Aircraft Ltd./Model
PC-24.

23-292-SC4 | Costruzioni Aeronautiche
Tecnam S.P.A./Model
P2012.

Comments Invited

The FAA invites interested people to
take part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

The FAA will consider all comments
received on or before the closing date
for comments. The FAA will consider
comments filed late if it is possible to
do so without incurring expense or
delay. The FAA may change these
special conditions based on the
comments received.

Background

On November 16, 2018, DAI Canada
applied for FAA validation for a type
certificate for its new Model DA-62,
which includes installation of an
electronic engine control (EEC)
system—commonly referred to as a full
authority digital engine control
(FADEC). The Model DA-62 is a normal
category, composite, cantilevered low-
wing monoplane that seats six
passengers and one pilot. Two Austro
Engine GmbH Model E4P diesel engines
each drive an MT 3 bladed propeller.
The airplane has retractable tricycle
landing gear, a Garmin G1000NXi
avionics suite, and a maximum takeoff
weight of 4,407 pounds.

The FAA type certificated Austro
Engine GmbH Model E4P aircraft diesel
engines (TC No. E00081EN) installed on
the Model DA—62 use an EEC system
instead of a traditional mechanical
control system. Although the EEC is
certificated with the engine, the
installation of an EEC requires
evaluation due to critical environmental
effects and possible effects on or by
other airplane systems such as indirect
effects of lightning, radio interference
with other airplane electronic systems,

1 http://rgl.faa.gov/Regulatory_and_Guidance_
Library/rgSC.nsf/0/1A102658468C62
D386257950004D7183?0OpenDocument.

2 https://www.govinfo.gov/app/details/FR-2015-
09-23/2015-24156/summary.

3 https://www.govinfo.gov/app/details/FR-2017-
07-17/2017-14936.

4 https://www.federalregister.gov/documents/
2019/04/26/2019-08476/special-conditions-

costruzioni-aeronautiche-tecnam-spa-model-p2012-

airplane-electronic-engine.

and shared engine, airplane data, and
power sources.

Sections 23.1306, 23.1308, and
23.1309 contain requirements for
evaluating the installation of complex
systems, including electronic systems
and critical environmental effects.
However, the use of EECs for engines
was not envisioned when § 23.1309 was
published. The integral nature of these
systems makes it necessary to ensure
proper evaluation of the airplane
functions, which may be included in the
EEC, and that the installation does not
degrade the EEC reliability approved
under part 33 during engine type
certification. Sections 23.1306(a) and
23.1308(a) apply to the EEC to ensure it
remains equivalent to a mechanical only
system, which is not generally
susceptible to the High Intensity
Radiated Fields (HIRF) and lightning
environments.

In some cases, the airplane in which
the engine is installed determines a
higher classification than the engine
controls are certificated for, requiring
the EEC systems be analyzed at a higher
classification. Since November 2005,
EEC special conditions have mandated
the §23.1309 classification for loss of
EEC control as catastrophic for any
airplane. This is not to imply an engine
failure is classified as catastrophic, but
that the EEC must provide an equivalent
reliability to mechanical engine
controls. In addition, §§23.1141(e) and
25.901(b)(2) provide the fault tolerant
design requirements of turbine engine
mechanical controls to the EEC and
ensure adequate inspection and
maintenance intervals for the EEC.

Part 23 did not envision the use of full
authority EECs and lacks the specific
regulatory requirements necessary to
provide an adequate level of safety.
Therefore, special conditions are
necessary.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
DAI Canada must show that the Model
DA-62 meets the applicable provisions
of 14 CFR part 23, as amended by
amendments 23-1 through 23-62
thereto.

If the Administrator finds that the
applicable airworthiness regulations in
part 23 do not contain adequate or
appropriate safety standards for the
Model DA-62 airplane because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

The FAA issues special conditions, as
defined in §11.19, under §11.38 and
they become part of the type
certification basis under § 21.17(a)(2).
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Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the FAA would apply
these special conditions to the other
model.

In addition to the applicable
airworthiness regulations and special
conditions, the Model DA—62 must
comply with the fuel vent and exhaust
emission requirements of 14 CFR part
34 and the noise certification
requirements of 14 CFR part 36; and the
FAA must issue a finding of regulatory
adequacy under section 611 of Public
Law 92-574, the “Noise Control Act of
1972.”

Novel or Unusual Design Features

The Model DA-62 airplane will
incorporate the following novel or
unusual design features: The
installation of an EEC system, which is
the generic family of electrical/
electronic engine control systems to
include full authority digital engine
controls, supervisory controls, and
derivatives of these controls.

Discussion

This airplane makes use of an
electronic engine control system instead
of a traditional mechanical control
system, which is a novel design for this
type of airplane. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. Mandating a
structured assessment to determine
potential installation issues mitigate
concerns that the addition of an
electronic engine control does not
produce a failure condition not
previously considered.

Applicability

As discussed above, these special
conditions are applicable to the Model
DA-62 airplane. Should DAI Canada
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, the FAA would
apply these special conditions to that
model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on the
Model DA-62 airplane. It is not a rule
of general applicability and affects only
the applicant who applied to the FAA

for approval of these features on the
airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701-44702; Pub. L. 113-53, 127 Stat 584
(49 U.S.C. 44704) note.

The Special Conditions

B Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for DAI Canada Model
DA-62 airplanes.

Installation of Electronic Engine
Control System

(a) For electronic engine control (EEC)
system installations, it must be
established that no single failure or
malfunction or probable combinations
of failures of EEC system components
will have an effect on the system, as
installed in the airplane, that causes the
Loss of Power Control (LOPC)
probability of the system to exceed
those allowed in part 33 certification.

(b) Electronic engine control system
installations must be evaluated for
environmental and atmospheric
conditions, including lightning and
High Intensity Radiated Fields (HIRF).
The EEC system lightning and HIRF
effects that result in LOPC should be
considered catastrophic.

(c) The components of the installation
must be constructed, arranged, and
installed to ensure their continued safe
operation between normal inspections
or overhauls.

(d) Functions incorporated into any
electronic engine control that make it
part of any equipment, systems or
installation whose functions are beyond
that of basic engine control, and which
may also introduce system failures and
malfunctions, are not exempt from
§23.1309 and must be shown to meet
part 23 levels of safety as derived from
§23.1309. Part 33 certification data, if
applicable, may be used to show
compliance with any part 23
requirements. If part 33 data is used to
substantiate compliance with part 23
requirements, then the part 23 applicant
must be able to provide this data for its
showing of compliance.

Note: The term “probable” in the context
of ““probable combination of failures’”” does
not have the same meaning as used for a
safety assessment process. The term
“probable” in “probable combination of

failures” means ‘‘foreseeable,” or those
failure conditions anticipated to occur one or
more times during the operational life of each
airplane.

Issued in Kansas City, Missouri on
September 11, 2019.

James Foltz,

Acting Manager, Small Airplane Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2019-20325 Filed 9-20-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 24
[USCBP-2019-0032; CBP Dec. No. 19-10]
RIN 1515-AE47

Amendment to Statement Processing
and Automated Clearinghouse (ACH);
Correction

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Interim final rule; correction.

SUMMARY: This document corrects an
interim final rule published on
September 5, 2019, in the Federal
Register, which amended the U.S.
Customs and Border Protection (CBP)
regulations regarding statement
processing and Automated
Clearinghouse (ACH) and made certain
technical corrections to the CBP
regulations. In the September 5, 2019,
document, an amendatory instruction
cited an incorrect sentence in a
paragraph to be amended. This
document corrects that error.

DATES: This correction is effective
September 23, 2019.

FOR FURTHER INFORMATION CONTACT: Kara
Welty, Debt Management Branch,
Revenue Division, Office of Finance,
866-530—4172,
collectionscapabilityowners@
cbp.dhs.gov.

SUPPLEMENTARY INFORMATION:
Background

On September 5, 2019, CBP and the
Department of the Treasury published
the “Amendment to Statement
Processing and Automated
Clearinghouse (ACH)” interim final rule
in the Federal Register (84 FR 46678),
which became effective on September 7,
2019. The interim final rule amended
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the CBP regulations regarding statement
processing and ACH and made certain
technical corrections to the CBP
regulations. Among the amendments in
the interim final rule were instructions
that changed the word “Customs” to
“CBP” in 19 CFR 24.25(a), but
inadvertently cited the wrong sentence.
This document corrects that error.

List of Subjects in 19 CFR Part 24

Accounting, Claims, Harbors,
Reporting and recordkeeping
requirements, Taxes.

Amendments to the Regulations

For the reasons stated above, part 24
of title 19 of the Code of Federal
Regulations (19 CFR part 24) is
amended as set forth below:

PART 24—CUSTOMS FINANCIAL AND
ACCOUNTING PROCEDURE

m 1. The general authority citation for
part 24 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c,
66, 1202 (General Note 3(i), Harmonized
Tariff Schedule of the United States), 1505,
1520, 1624; 26 U.S.C. 4461, 4462; 31 U.S.C.
3717, 9701; Pub. L. 107-296, 116 Stat. 2135
(6 U.S.C. 1 et seq.).

* * * * *

§24.25 [Amended]

m 2.In § 24.25, in paragraph (a), eighth
sentence, remove the word “Customs”
and add “CBP” in its place.

Dated: September 16, 2019.
Alice A. Kipel,

Executive Director, Regulations and Rulings,
Office of Trade.

[FR Doc. 2019-20339 Filed 9-20-19; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9875]

RIN-1545-B082

Hardship Distributions of Elective
Contributions, Qualified Matching

Contributions, Qualified Nonelective
Contributions, and Earnings

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that amend the rules relating
to hardship distributions from section
401(k) plans. The final regulations
reflect statutory changes affecting

section 401(k) plans, including changes
made by the Bipartisan Budget Act of
2018. The regulations affect participants
in, beneficiaries of, employers
maintaining, and administrators of
plans that include cash or deferred
arrangements or provide for employee
or matching contributions.
DATES:
Effective Date: These regulations are
effective September 23, 2019.
Applicability Date: For dates of
applicability, see § 1.401(k)-1(d)(3)(v).
FOR FURTHER INFORMATION CONTACT:
Roger Kuehnle at (202) 3174148 (not a
toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
1669. The collection of information in
these final regulations is in § 1.401(k)—
1(d)(3)(iii)(B). The collection of
information relates to the certification
by participants in section 401(k) plans
that they have insufficient cash or other
liquid assets reasonably available to
cover expenses resulting from a
hardship and, thus, will need a
distribution from the plan to meet the
expenses. The collection of information
is required to obtain a benefit.

The likely recordkeepers are
individuals.

Estimated total annual reporting
burden: 101,250 hours.

Estimated average annual burden per
respondent: 45 minutes.

Estimated number of respondents:
135,000.

Estimated frequency of responses: On
occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Background
Section 401(k)

Section 401(k)(1) of the Internal
Revenue Code (Code) provides that a
profit-sharing, stock bonus, pre-ERISA
money purchase, or rural cooperative
plan will not fail to qualify under
section 401(a) merely because it
includes a cash or deferred arrangement
(CODA) that is a qualified CODA. Under
section 401(k)(2), a CODA (generally, an
arrangement providing for an election
by an employee between contributions

to a plan or payments directly in cash)
is a qualified CODA only if it satisfies
certain requirements. Section
401(k)(2)(B) provides that contributions
made pursuant to a qualified CODA
(referred to as “‘elective contributions”)
may be distributed only on or after the
occurrence of certain events, including
death, disability, severance from
employment, termination of the plan,
attainment of age 5972, hardship, or, in
the case of a qualified reservist
distribution, the date a reservist is
called to active duty. Section
401(k)(2)(C) requires that elective
contributions be nonforfeitable at all
times.

Section 401(k)(3)(A)(ii) requires that
elective contributions satisfy the actual
deferral percentage (ADP) test set forth
in section 401(k)(3). Sections 401(k)(11),
401(k)(12), and 401(k)(13) each provide
an alternative method of meeting the
ADP test. Under section 401(k)(3)(D),
qualified nonelective contributions
(QNECs) and qualified matching
contributions (QMACs), as described in
sections 401(m)(4)(C) and
401(k)(3)(D)(ii)(1), respectively, are
permitted to be taken into account
under the ADP test. Among other
requirements, QNECs and QMACs must
satisfy the distribution limitations of
section 401(k)(2)(B) and the
nonforfeitability requirements of section
401(k)(2)(C). Similarly, employer
contributions that are made pursuant to
the safe harbor plan designs of section
401(k)(12) or (13) must meet the
distribution limitations of section
401(k)(2)(B).

Section 401(m)(2)(A) requires that
matching contributions and employee
contributions satisfy the actual
contribution percentage (ACP) test set
forth in section 401(m)(2). Sections
401(m)(10), 401(m)(11), and 401(m)(12)
each provide an alternative method of
meeting the ACP test with respect to
matching contributions. As with
contributions made to section 401(k)
plans pursuant to safe harbor plan
designs, employer contributions made
pursuant to the safe harbor plan designs
of section 401(m)(11) or (12) must meet
the distribution limitations of section

401(k)(2)(B).

Existing Regulations Under Section
401(k)

The Department of the Treasury
(Treasury Department) and the IRS
issued comprehensive regulations under
sections 401(k) and 401(m) on December
29, 2004 (TD 9169, 69 FR 78143). Since
that time, the regulations have been
updated to reflect certain subsequent
changes to the applicable statute (see TD
9237, 71 FR 6, and TD 9324, 72 FR
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21103, providing guidance on
designated Roth contributions under
section 402A; and TD 9447, 74 FR 8200,
providing guidance on section
401(k)(13)). Although the regulations
have not been updated to reflect other
statutory changes, they have been
amended to address certain discrete
issues unrelated to statutory changes
(see TD 9319, 72 FR 16878, relating to
the definition of compensation; TD
9641, 78 FR 68735, relating to mid-year
amendments to safe harbor plan
designs; and TD 9835, 83 FR 34469,
relating to whether QNECs and QMACs
must be nonforfeitable when
contributed to the plan).

Section 1.401(k)-1(d)(3) provides
rules for determining whether a
distribution is made on account of an
employee’s hardship. Under those rules,
a distribution is made on account of
hardship only if the distribution is made
on account of an immediate and heavy
financial need and the amount of the
distribution is not in excess of the
amount necessary to satisfy that need
(plus any amounts necessary to pay any
taxes or penalties reasonably anticipated
to result from the distribution). These
determinations must be made on the
basis of all the relevant facts and
circumstances and in accordance with
nondiscriminatory and objective
standards set forth in the plan.

Section 1.401(k)-1(d)(3)(iv)(B)
provides that a distribution is not
treated as necessary to satisfy an
immediate and heavy financial need of
an employee to the extent the need may
be relieved from other resources that are
reasonably available to the employee
(including assets of the employee’s
spouse and minor children that are
reasonably available to the employee).
Under § 1.401(k)-1(d)(3)(iv)(C), in
determining whether the need can be
relieved from other resources that are
reasonably available to an employee, the
employer may rely on the employee’s
representation (unless the employer has
actual knowledge to the contrary) that
the need cannot reasonably be relieved
from resources specified in § 1.401(k)—
1(d)(3)(iv)(C).

To simplify administration, the
regulations provide certain safe harbors
that may be used to determine whether
a distribution is made on account of an
employee’s hardship. Specifically,
§1.401(k)-1(d)(3)(iii)(B) provides a safe
harbor under which distributions for six
types of expenses are deemed to be
made on account of an immediate and
heavy financial need. One of the six
types is “expenses for the repair of
damage to the employee’s principal
residence that would qualify for the
casualty deduction under section 165

(determined without regard to whether
the loss exceeds 10% of adjusted gross
income).”

In addition, § 1.401(k)-1(d)(3)(iv)(E)
provides a safe harbor under which a
distribution is deemed necessary to
satisfy an immediate and heavy
financial need. Under that safe harbor,
an employee must first obtain all
currently available distributions
(including distributions of employee
stock ownership plan (ESOP) dividends
under section 404(k), but not hardship
distributions), and nontaxable plan
loans from the plan and any other plan
maintained by the employer. Under the
safe harbor, an employee’s ability to
make elective contributions and
employee contributions to the plan (and
any other plan maintained by the
employer) must be suspended for at
least 6 months after receipt of the
hardship distribution. Pursuant to
§1.401(k)-3(c)(6)(v)(B), in the case of a
safe harbor plan described in section
401(k)(12) or (13), the suspension period
may not exceed 6 months.

Under § 1.401(k)-1(d)(3)(ii), the
maximum amount that may be
distributed on account of hardship is
the total of the employee’s elective
contributions that have not previously
been distributed (plus earnings, QNEGCs,
and QMAC s credited before a specified
grandfather date that generally is before
1989). Thus, the maximum amount that
may be distributed on account of
hardship does not include earnings,
QNECs, or QMACs that are not
grandfathered.

Section 403(b)

Section 403(b)(7)(A)(ii) provides
distribution limitations on amounts
contributed to a custodial account that
is treated as a section 403(b) annuity
contract. Section 403(b)(11) provides
that contributions made pursuant to a
salary reduction agreement (within the
meaning of section 402(g)(3)(C))
(generally referred to in the regulations
under section 403(b) as “‘section 403(b)
elective deferrals”’) may be distributed
only on or after the occurrence of
certain events, one of which is the
employee’s hardship. Section 403(b)(11)
also provides that no income
attributable to these contributions may
be distributed on account of hardship.

Section 1.403(b)—6 provides rules for
applying these distribution limitations.
Section 1.403(b)-6(b) applies to
distributions of amounts that are neither
attributable to section 403(b) elective
deferrals nor made from custodial
accounts, § 1.403(b)-6(c) applies to
distributions from custodial accounts
that are not attributable to section 403(b)
elective deferrals, and § 1.403(b)-6(d)

applies to distributions of amounts
attributable to section 403(b) elective
deferrals. Section 1.403(b)-6(d)(2)
provides that a hardship distribution of
section 403(b) elective deferrals is
subject to the rules and restrictions set
forth in §1.401(k)-1(d)(3) and is limited
to the aggregate dollar amount of a
participant’s section 403(b) elective
deferrals, without earnings thereon.

Statutory Changes Relating to Section
401(k)

Section 41113 of the Bipartisan
Budget Act of 2018, Public Law 115-123
(BBA 2018), directs the Secretary of the
Treasury to modify § 1.401(k)—
1(d)(3)(iv)(E) to (1) delete the 6-month
prohibition on contributions following a
hardship distribution and (2) make any
other modifications necessary to carry
out the purposes of section
401(k)(2)(B)E)(IV). Section 41114 of
BBA 2018 modified the hardship
distribution rules under section
401(k)(2)(B) by adding section
401(k)(14)(A) to the Code, which states
that the maximum amount available for
distribution upon hardship includes (1)
contributions to a profit-sharing or stock
bonus plan to which section 402(e)(3)
applies, (2) QNEGCs, (3) QMACs, and (4)
earnings on these contributions. Section
41114 of BBA 2018 also added section
401(k)(14)(B) to the Code, which
provides that a distribution is not
treated as failing to be made upon the
hardship of an employee solely because
the employee does not take any
available loan under the plan.

Section 11044 of the Tax Cuts and
Jobs Act, Public Law 115-97 (TCJA),
added section 165(h)(5) to the Code.
Section 165(h)(5) provides that, for
taxable years 2018 through 2025, the
deduction for a personal casualty loss
generally is available only to the extent
the loss is attributable to a federally
declared disaster (as defined in section
165(i)(5)).

Section 826 of the Pension Protection
Act of 2006, Public Law 109-280 (PPA
’06), directs the Secretary of the
Treasury to modify the rules relating to
hardship distributions to permit a
section 401(k) plan to treat a
participant’s beneficiary under the plan
the same as the participant’s spouse or
dependent in determining whether the
participant has incurred a hardship.
Notice 2007-7, 2007-5 [.R.B. 395,
provides guidance for applying this
provision.

Section 827(a) of PPA ’06 added to the
Code section 72(t)(2)(G), which exempts
certain distributions from the
application of the section 72(t)
additional income tax on early
distributions. These distributions, made
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during the period that a reservist has
been called to active duty, are referred
to as ““qualified reservist distributions,”
and could include distributions
attributable to elective contributions.
Section 827(b)(1) of PPA ’06 added
section 401(k)(2)(B)(i)(V) to the Code,
which permits qualified reservist
distributions to be made from a section
401(k) plan.?

Section 105(b)(1)(A) of the Heroes
Earnings Assistance and Relief Tax Act
of 2008, Public Law 110-245 (HEART
Act), added section 414(u)(12) to the
Code. Section 414(u)(12)(B)(ii) provides
for a 6-month suspension of elective
contributions and employee
contributions after certain distributions
to individuals performing service in the
uniformed services.

On November 14, 2018, the Treasury
Department and the IRS published
proposed regulations (REG-107813-18)
under section 401(k) and (m) in the
Federal Register (83 FR 56763). No
public hearing was requested or held.
Seven comments on the proposed
regulations were received during the
comment period. After consideration of
the comments, the proposed regulations
are adopted as revised by this Treasury
decision.

Summary of Comments and
Explanation of Provisions

Overview

The final regulations update the
section 401(k) and (m) regulations to
reflect: (1) The enactment of (a) sections
41113 and 41114 of BBA 2018, (b)
sections 826 and 827 of PPA ’06, and (c)
section 105(b)(1)(A) of the HEART Act;
and (2) the application of the hardship
distribution rules in light of the
modification to the casualty loss
deduction rules made by section 11044
of the TCJA. The final regulations are
substantially similar to the proposed
regulations, and plans that complied
with the proposed regulations will
satisfy the final regulations.

Deemed Immediate and Heavy
Financial Need

The final regulations, like the
proposed regulations, modify the safe
harbor list of expenses in existing
§1.401(k)-1(d)(3)(iii)(B) for which
distributions are deemed to be made on
account of an immediate and heavy
financial need by: (1) Adding ‘“primary
beneficiary under the plan” as an

1While section 827(b)(2) and (3) of PPA ’06
amended section 403(b)(7)(A)(ii) and (b)(11) to
permit qualified reservist distributions to be made
from a section 403(b) plan, the regulations under
section 403(b) have not yet been updated to reflect
these statutory amendments.

individual for whom qualifying
medical, educational, and funeral
expenses may be incurred; (2)
modifying the expense listed in existing
§1.401(k)-1(d)(3)(iii)(B)(6) (relating to
damage to a principal residence that
would qualify for a casualty deduction
under section 165) to provide that for
this purpose the limitations in section
165(h)(5) (added by section 11044 of the
TCJA) do not apply; and (3) adding a
new type of expense to the list, relating
to expenses incurred as a result of
certain disasters.

Several commenters observed that
this new safe harbor expense, which is
described in the preamble to the
proposed regulations as similar to relief
provided by the IRS after certain major
federally declared disasters, is narrower
in certain respects than this past IRS
relief and asked for confirmation that
the narrowing is intentional. Some
commenters also raised the concern that
the new safe harbor expense would lead
the IRS to discontinue its practice of
issuing announcements providing such
relief. The effect of the new safe harbor
expense differs from the disaster-relief
announcements in three main respects.

First, only disaster-related expenses
and losses of an employee who lived or
worked in the disaster area will qualify
for the new safe harbor expense, and
not, as under the disaster-relief
announcements, expenses and losses of
the employee’s relatives and
dependents. The Treasury Department
and IRS have concluded that limiting
distributions only to those employees
directly affected by a disaster is
consistent with the purposes underlying
the Code’s hardship distribution
provisions and better aligns with the
relief given to affected individuals
under section 7508A for similar
disasters.

Second, unlike under the disaster-
relief announcements, there is no
specific deadline by which a request for
a disaster-related hardship distribution
must be made and no specific authority
to relax certain procedural requirements
established by the plan administrator or
plan terms (although it is expected that
plan administrators will be flexible in
interpreting plan terms requiring
documentation relating to the hardship
when processing hardship distribution
requests during the difficult
circumstances following a disaster).

Third, unlike under the disaster-relief
announcements, there is no extended
deadline for plan sponsors to add
disaster-related distribution or loan
provisions to the plan. In the absence of
such an extended deadline, a plan
sponsor that does not choose to add
disaster-related hardship distribution

provisions as part of an amendment
reflecting the final regulations but
instead chooses to wait until a disaster
occurs to add those provisions (or to
add a loan provision) would need to
adopt a plan amendment by the end of
the plan year the amendment is first
effective.

Making expenses related to certain
disasters a safe harbor expense is
intended to eliminate any delay or
uncertainty concerning access to plan
funds that might otherwise occur
following a major disaster. Accordingly,
the Treasury Department and IRS expect
that no more disaster-relief
announcements will be needed.
However, the Treasury Department and
IRS are considering separate guidance to
address delayed amendment deadlines
when the new safe harbor expense or
loan provisions are added to a plan at
a later date in response to a particular
disaster.

Distribution Necessary To Satisfy
Financial Need

Pursuant to sections 41113 and 41114
of BBA 2018, the final regulations, like
the proposed regulations, modify the
rules for determining whether a
distribution is necessary to satisfy an
immediate and heavy financial need by
eliminating (1) any requirement that an
employee be prohibited from making
elective contributions and employee
contributions after receipt of a hardship
distribution and (2) any requirement to
take plan loans prior to obtaining a
hardship distribution. In particular, the
final regulations, like the proposed
regulations, eliminate the safe harbor in
existing § 1.401(k)-1(d)(3)(iv)(E), under
which a distribution is deemed
necessary to satisfy the financial need
only if elective contributions and
employee contributions are suspended
for at least 6 months after a hardship
distribution is made and, if available,
nontaxable plan loans are taken before
the hardship distribution is made.

The proposed regulations eliminate
the rules in existing § 1.401(k)-
1(d)(3)(iv)(B) (under which the
determination of whether a distribution
is necessary to satisfy a financial need
is based on all the relevant facts and
circumstances) and provide one general
standard for determining whether a
distribution is necessary. Under this
general standard, a hardship
distribution may not exceed the amount
of an employee’s need (including any
amounts necessary to pay any federal,
state, or local income taxes or penalties
reasonably anticipated to result from the
distribution), the employee must have
obtained other available, non-hardship
distributions under the employer’s
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plans, and the employee must provide

a representation that he or she has
insufficient cash or other liquid assets
available to satisfy the financial need. A
hardship distribution may not be made
if the plan administrator has actual
knowledge that is contrary to the
representation. These modifications are
adopted in the final regulations with the
changes described later in this preamble
relating to employee representations
and the type of plans subject to the
prohibition on suspensions.

Two commenters asked that ESOP
dividends under section 404(k) be
excepted from the requirement that an
employee must first obtain other
currently available distributions under
the employer’s plans. Alternatively,
they asked that plans be permitted to
disregard that distribution requirement
with respect to those dividends if the
dividends are less than a specified
dollar amount. The comments appear to
reflect a misinterpretation of the breadth
of the distribution requirement. Under
both the existing regulations and the
proposed regulations, the distribution
requirement applies only to
distributions that are “currently
available,” which significantly limits
the ESOP dividends subject to the rule.
Specifically, the only ESOP dividends
that must be distributed under this rule
are those that, at the time of the
employee’s hardship withdrawal
request, both (1) have been paid to the
plan and (2) are available for the
employee to elect to receive in cash.
Thus, for example, if an ESOP requires
a participant to make an irrevocable
election whether to receive a dividend
by a deadline that is in advance of the
dividend payment date, then a
participant who does not elect to receive
the dividend by that deadline and who
later requests a hardship distribution
has no dividends currently available.
Although in some instances these ESOP
dividend amounts may be small and, if
distributed, would have a minimal
impact on alleviating a hardship, the
Treasury Department and IRS have
concluded that ESOP dividends should
not be treated differently than any other
nonhardship distributions that are
currently available under the plan.
Accordingly, no changes were made in
response to these comments.

One commenter was concerned that
the requirement for an employee to
make a representation regarding the
unavailability of cash or other liquid
assets to satisfy the financial need
would be a problem if the employee has
those assets but has another immediate
need for them. In response to the
comment, the final regulations provide
that the employee representation only

relates to whether the employee has
cash or other liquid assets that are
“reasonably available” to satisfy the
need. Thus, an employee could make a
representation that he or she has
insufficient cash or other liquid assets
reasonably available to satisfy a
financial need even if the employee did
have cash or other liquid assets on
hand, provided those assets were
earmarked for payment of an obligation
in the near future (for example, rent).

The proposed regulations provide that
the employee representation may be
made “in writing, by an electronic
medium, or in such other form as may
be prescribed by the Commissioner.”
One commenter asked for clarification
that a verbal representation via
telephone could be used if it is
recorded. The final regulations clarify
that this method is acceptable, by
referencing the definition of “electronic
medium” at § 1.401(a)-21(e)(3).

Two commenters asked for
clarification of the requirement that a
plan administrator not have “actual
knowledge” that is contrary to an
employee’s representation or,
alternatively, they asked that the
requirement be eliminated. The
requirement does not impose upon plan
administrators an obligation to inquire
into the financial condition of
employees who seek hardship
distributions. Rather, the rule is limited
to situations in which the plan
administrator already possesses
sufficiently accurate information to
determine the veracity of an employee
representation. The Treasury
Department and IRS believe the
requirement helps ensure the integrity
of the procedures used to determine
whether a distribution is necessary to
satisfy an employee’s financial need.
Accordingly, the final regulations retain
the actual-knowledge requirement.

The final regulations, like the
proposed regulations, provide that a
plan generally may provide for
additional conditions, such as those
described in 26 CFR 1.401(k)-
1(d)(3)(iv)(B) and (C) (revised as of April
1, 2019), to demonstrate that a
distribution is necessary to satisfy an
immediate and heavy financial need of
an employee. However, like the
proposed regulations, the final
regulations do not permit a plan to
provide for a suspension of elective
contributions or employee contributions
as a condition of obtaining a hardship
distribution. This is responsive to
Congress’ concern in enacting section
41113 of BBA 2018 that a suspension
impedes an employee’s ability to
replace distributed funds. See the Ways
and Means Committee description of

section 1503 of H.R. 1,2 which became
section 41113 of BBA 2018.

One commenter asked what
conditions, besides those listed in
existing § 1.401(k)-1(d)(3)(iv)(B) and (C)
(other than a suspension of
contributions), could be imposed on a
hardship distribution, suggesting that
completing a plan’s application process
and providing required documentation
should be permissible conditions. The
Treasury Department and IRS agree that
these two conditions are permissible.
The Treasury Department and IRS also
note that plan sponsors have available a
broad range of conditions that may be
imposed on a hardship distribution; for
example, a plan could provide for a
nondiscriminatory, minimum dollar
amount for a hardship distribution.

Another commenter recommended
that the prohibition on suspensions of
elective contributions and employee
contributions in the proposed
regulations be eliminated and plan
sponsors be given the flexibility to
impose a suspension. However, in light
of Congress’ expressed concern that a
suspension impedes an employee’s
ability to replace distributed funds, the
final regulations retain the prohibition
on suspensions.

Another commenter requested
guidance on which other plans of the
employer, besides the plan making the
hardship distribution, are subject to the
prohibition on suspensions. Although
the existing safe harbor in § 1.401(k)-
1(d)(3)(iv)(E)(2) imposes a mandatory
suspension with respect to all qualified
and nonqualified plans maintained by
the employer, the proposed regulations
do not specify the plans to which the
prohibition on suspensions applies. The
Treasury Department and IRS have
concluded that Congress’ concerns
underlying section 41113 of BBA 2018
have little relevance to unfunded
nonqualified plans. Accordingly, the
final regulations provide that the
prohibition on suspensions applies only
to a qualified plan, a section 403(b)
plan, and an eligible deferred
compensation plan described in section
457(b) maintained by an eligible
employer described in section
457(e)(1)(A). Thus, a plan subject to
section 409A may retain its suspension
provisions (or, to the extent consistent
with section 409A and the regulations
thereunder, the plan may be amended to
remove them).

Another commenter requested
guidance on the continuing
applicability of revenue rulings that
require a “substantial limitation” on the
right of a participant to withdraw

2H.R. Rep. No. 115-409, at 196 (2017).
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matched employee contributions, such
as a suspension of contributions. See,
for example, Rev. Rul. 74-56, 19741
C.B. 90. Under the final regulations, if,
on or after January 1, 2020, matched
employee contributions are distributed
in conjunction with a hardship
distribution of elective contributions, a
suspension of employee contributions is
not permitted.3

Expanded Sources for Hardship
Distributions

Pursuant to section 41114 of BBA
2018, the final regulations, like the
proposed regulations, modify existing
§ 1.401(k)-1(d)(3) to permit hardship
distributions from section 401(k) plans
of elective contributions, QNECs,

QMAC s, and earnings on these amounts,
regardless of when contributed or
earned.

Several commenters asked how the
new distribution rules apply to safe
harbor contributions made to a plan
described in section 401(k)(12). Because
safe harbor contributions made to a plan
described in section 401(k)(12) are
either QNECs or QMACs, amounts
attributable to these contributions may
be distributed on account of hardship.
As noted in the preamble to the
proposed regulations, safe harbor
contributions made to a plan described
in section 401(k)(13) may also be
distributed on account of an employee’s
hardship (because these contributions
are subject to the same distribution
limitations applicable to QNECs and
QMAGs). See §1.401(k)-3(k)(3)(i).
However, a plan may limit the type of
contributions available for hardship
distributions and may exclude earnings
on those contributions from hardship
distribution eligibility.

Section 403(b) Plans

Section 1.403(b)-6(d)(2) provides that
a hardship distribution of section 403(b)
elective deferrals is subject to the rules
and restrictions set forth in § 1.401(k)—
1(d)(3); accordingly, the preamble to the
proposed regulations states that the new
rules relating to a hardship distribution
of elective contributions from a section
401(k) plan generally apply to section
403(b) plans. Two commenters asked
whether, in light of historical concerns
about employee self-certification in
section 403(b) plans, the employee-
representation requirement applies to
section 403(b) plans. Because this
requirement is retained in the final

3Issues relating to the applicability of prior
revenue rulings to distributions of matched
employee contributions not made in conjunction
with a hardship distribution of elective
contributions are beyond the scope of these
regulations.

regulations, at § 1.401(k)-1(d)(3)(iii)(B),
it applies to section 403(b) plans.

The preamble to the proposed
regulations addresses other issues
related to hardship distributions under
section 403(b) plans, and states that
because Code section 403(b)(11) was not
amended by section 41114 of BBA 2018,
income attributable to section 403(b)
elective deferrals continues to be
ineligible for distribution on account of
hardship. As also stated in that
preamble, amounts attributable to
QNECs and QMACs may be distributed
from a section 403(b) plan on account of
hardship only to the extent that, under
§1.403(b)-6(b) and (c), hardship is a
permitted distributable event for
amounts that are not attributable to
section 403(b) elective deferrals. Thus,
QNECs and QMACs in a section 403(b)
plan that are not in a custodial account
may be distributed on account of
hardship, but QNECs and QMACs in a
section 403(b) plan that are in a
custodial account continue to be
ineligible for distribution on account of
hardship.

Applicability Dates

The changes to the hardship
distribution rules made by BBA 2018
are effective for plan years beginning
after December 31, 2018. The final
regulations provide plan sponsors with
a number of applicability-date options.
Although presented differently in the
proposed regulations, the options
available to plan sponsors under the
final regulations are the same as those
available under the proposed
regulations.

In response to a comment on the
proposed regulations requesting clarity
regarding which rules apply during
2019, the final regulations provide that
§1.401(k)-1(d)(3) applies to
distributions made on or after January 1,
2020 (rather than, as in the proposed
regulations, to distributions made in
plan years beginning after December 31,
2018). However, § 1.401(k)-1(d)(3) may
be applied to distributions made in plan
years beginning after December 31,
2018, and the prohibition on
suspending an employee’s elective
contributions and employee
contributions as a condition of obtaining
a hardship distribution may be applied
as of the first day of the first plan year
beginning after December 31, 2018, even
if the distribution was made in the prior
plan year. Thus, for example, a
calendar-year plan that provides for
hardship distributions under the pre-
2019 safe harbor standards may be
amended to provide that an employee
who receives a hardship distribution in
the second half of the 2018 plan year

will be prohibited from making
contributions only until January 1, 2019
(or may continue to provide that
contributions will be suspended for the
originally scheduled 6 months).

If the choice is made to apply
§1.401(k)-1(d)(3) to distributions made
before January 1, 2020, the new rules
requiring an employee representation
and prohibiting a suspension of
contributions may be disregarded with
respect to those distributions. To the
extent early application of § 1.401(k)—
1(d)(3) is not chosen, the rules in
§ 1.401(k)-1(d)(3), prior to amendment
by this Treasury decision, apply to
distributions made before January 1,
2020, taking into account statutory
changes effective before 2020 that are
not reflected in that regulation.

In addition, the revised list of safe
harbor expenses may be applied to
distributions made on or after a date
that is as early as January 1, 2018. Thus,
for example, a plan that made hardship
distributions relating to casualty losses
deductible under section 165 without
regard to the changes made to section
165 by the TCJA (which, effective in
2018, require that, to be deductible,
losses must result from a federally
declared disaster) may be amended to
apply the revised safe harbor expense
relating to casualty losses to
distributions made in 2018, so that plan
provisions will conform to the plan’s
operation. Similarly, a plan may be
amended to apply the revised safe
harbor expense relating to losses
(including loss of income) incurred by
an employee on account of a disaster
that occurred in 2018, provided that the
employee’s principal residence or
principal place of employment at the
time of the disaster was located in an
area designated by the Federal
Emergency Management Agency for
individual assistance with respect to the
disaster.

Plan Amendments

The Treasury Department and IRS
expect that plan sponsors will need to
amend their plans’ hardship
distribution provisions to reflect the
final regulations, and any such
amendment must be effective for
distributions beginning no later than
January 1, 2020. The deadline for
amending a disqualifying provision is
set forth in Rev. Proc. 2016-37, 2016—
29 I.R.B. 136. For example, with respect
to an individually designed plan that is
not a governmental plan, the deadline
for amending the plan to reflect a
change in qualification requirements is
the end of the second calendar year that
begins after the issuance of the Required
Amendments List (RAL) described in
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section 9 of Rev. Proc. 2016-37 that
includes the change; if the final
regulations are included in the 2019
RAL, the deadline will be December 31,
2021.

A plan provision that does not result
in the failure of the plan to satisfy the
qualification requirements, but is
integrally related to a qualification
requirement that has been changed in a
manner that requires the plan to be
amended, may be amended by the same
deadline that applies to the required
amendment. The Treasury Department
and IRS have determined that a plan
amendment modifying a plan’s hardship
distribution provisions that is effective
no later than the required amendment,
including a plan amendment reflecting
one or more of the following, will be
treated as amending a provision that is
integrally related to a qualification
requirement that has been changed: (1)
The change to section 165 (relating to
casualty losses); (2) the addition of the
new safe harbor expense (relating to
expenses incurred as a result of certain
federally declared disasters); and (3) the
extension of the relief under
Announcement 2017-15, 2017—-47 L.R.B.
534, to victims of Hurricanes Florence
and Michael that was provided in the
preamble to the proposed regulations.
Thus, in the case of an individually
designed plan, the deadline for such an
integrally related amendment will be
the same as the deadline for the
required amendment (described in the
preceding paragraph), even if some of
the amendment provisions have an
earlier effective date.

Several commenters requested
guidance on amendment deadlines for
pre-approved plans. The deadline for
adopting a required amendment (as well
as any integrally related amendment) to
a pre-approved plan is set forth in
section 15 of Rev. Proc. 2016—-37, and
varies depending on several factors,
including the type of entity sponsoring
the plan and the period used for the
plan year. For example, under Rev.
Proc. 2016-37, in the case of an
employer with a calendar-year tax year
that maintains a pre-approved plan with
a calendar-year plan year and that chose
to apply the new safe harbor expense for
certain disasters in 2018, the deadline to
adopt such an interim amendment for
the new expense would be the tax-filing
deadline (plus extensions) for 2018. The
Treasury Department and IRS recognize
that, for an employer using a pre-
approved plan, the interim amendment
deadline under Rev. Proc. 2016-37 that
applies for an amendment to a plan
provision that is integral to the
qualification requirement that has been
changed may be earlier than the interim

amendment deadline for the required
amendment. Accordingly, the Treasury
Department and IRS are extending the
deadline for an interim amendment
related to the hardship distribution
provisions. Under this extension, for an
employer using a pre-approved plan, the
interim amendment deadline for the
required amendment to the hardship
distribution provisions of the plan will
also be the deadline for all amendments
integrally related to the hardship
distribution provisions (rather than the
earlier deadline that might otherwise
apply under Rev. Proc. 201637 to those
integrally related amendments). Thus, if
the employer in the example in this
paragraph were to implement the
prohibition on suspensions effective for
distributions made on or after January 1,
2020, the interim amendment deadline
to add the new safe harbor expense
would be the same as the deadline for
the required amendment (that is, the
tax-filing deadline (plus extensions) for
2020), even if the new safe harbor
expense is effective in an earlier year.
Several commenters also requested
guidance on the amendment deadlines
for pre-approved and individually
designed section 403(b) plans. Under
Rev. Proc. 2017-18, 2017-5 L.R.B. 743,
the remedial amendment deadline for a
section 403(b) plan is March 31, 2020.
The Treasury Department and IRS are
considering providing for a later
amendment deadline for the
amendments relating to the final
regulations in separate guidance.

Other Issues

Several commenters requested that
the Internal Revenue Manual (IRM) be
updated to reflect the new hardship
distribution rules. The IRS intends to
update the IRM to reflect the new rules
in the final regulations after publication
of the final regulations.

Two commenters asked whether a
plan must include every one of the
seven expenses in the § 1.401(k)-
1(d)(3)(ii)(B) list of deemed immediate
and heavy financial needs and cover
every individual described in the list
(for example, a primary beneficiary
under the plan, in the case of certain
expenses) in order to be considered as
using the safe harbor standards for
hardship distributions. Under the IRS’s
pre-approved plan program for qualified
plans, certain section 401(k) plans that
provide for hardship distributions will
not be approved unless the distributions
are made under circumstances
described in the safe harbor standards in
the regulations under section 401(k). For
this purpose, a plan making hardship
distributions for some but not all the
safe harbor expenses, or for expenses of

some but not all the categories of
individuals described in § 1.401(k)—
1(d)(3)(ii)(B), is considered to be using
the safe harbor standards for hardship
distributions.

One commenter asked whether the
proposed regulations’ prohibition on
suspensions of elective contributions
and employee contributions applies to
pre-approved section 403(b) plans in
light of the fact that the IRS’s rules for
pre-approved section 403(b) plans
require that a participant’s elective
deferrals be suspended for 6 months
following a hardship distribution. The
prohibition on suspensions is retained
in the final regulations, and the rule
applies to section 403(b) plans,
including pre-approved section 403(b)
plans.

Also, one commenter asked for relief
relating to the notice requirements for
safe harbor plans described in sections
401(k)(12) and 401(k)(13). Because a
description of withdrawal provisions is
required to be included in the notice
provided to eligible employees (see
§1.401(k)-3(d)(2)(ii)(G)), if a description
of the new hardship withdrawal
provisions was not already included in
a notice, employees must be provided
an updated notice reflecting the new
hardship withdrawal provisions and
must be given a reasonable opportunity
to change their cash or deferred
election. See section III.C of Notice
2016-16, 2016-7 LR.B. 318, for the
notice-timing and election-opportunity
requirements with respect to mid-year
amendments to safe harbor plans.

Special Analyses

These regulations are not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), it is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based on the fact
that employers with section 401(k)
plans that permit hardship withdrawals
must already maintain records relating
to an employee’s application for a
hardship withdrawal, and the
incremental cost due to the new
certification requirement in final
regulations § 1.401(k)-1(d)(3)(iii)(B)(2)
will be minimal. In addition, some
employers, including some small
entities, use a hardship withdrawal
procedure available under the existing
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regulations that requires an employee
certification almost identical to that in
the final regulations. Therefore, a
regulatory flexibility analysis under the
Regulatory Flexibility Act is not
required. Pursuant to section 7805(f) of
the Code, the notice of proposed
rulemaking preceding these regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small businesses, and no
comment was received.

Drafting Information

The principal author of these
regulations is Roger Kuehnle of the
Office of Associate Chief Counsel
(Employee Benefits, Exempt

Organizations, and Employment Taxes).

However, other personnel from the IRS
and Treasury Department participated
in their development.

Statement of Availability of IRS
Documents

The IRS notices, revenue procedures
and other guidance cited in this
preamble are published in the Internal
Revenue Bulletin (or Cumulative
Bulletin) and are available from the
Superintendent of Documents, U.S.
Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at http://www.irs.gov.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 401(m)(9) and 26
U.S.C. 7805.

* * * * *

m Par. 2. Section 1.401(k)—0 is amended
under the heading § 1.401(k)-1 by
revising the entries for (d)(3)(ii) and
(d)(3)(ii)(A) and (B), adding an entry for
(d)(3)(ii)(C), revising the entries for
(d)(3)(iii) and (d)(3)(iii)(A) and (B),
adding an entry for (d)(3)(iii)(C),
revising the entry for (d)(3)(iv),
removing the entries for (d)(3)(iv)(A)
through (F), revising the entry for
(d)(3)(v), and adding the entries for
(d)(3)(v)(A) through (C) to read as
follows:

§1.401(k)-0 Table of contents.

* * * * *

§1.401(k)-1 Certain cash or deferred

arrangements.
* * * * *
d) * k%
3) * k%
ii) Immediate and heavy financial need.
)

A) In general.
B) Deemed immediate and heavy financial
eed.
(C) Primary beneficiary under the plan.
(iii) Distribution necessary to satisfy
financial need.
(A) Distribution may not exceed amount of
need.
(B) No alternative means reasonably
available.
(C) Additional conditions.
(iv) Commissioner may expand standards.
(v) Applicability date.
(A) General rule.
(
(

(
(
(
(
(

=

B) Options for earlier application.
C) Certain rules optional in 2019.

* * * * *
m Par. 3. Section 1.401(k)—1 is amended
by:

m 1. Revising paragraphs (d)(1)(ii) and
(iii) and adding new paragraph
(d)(1)(v).

m 2. Removing paragraph (d)(3)(ii) and
redesignating paragraphs (d)(3)(iii), (iv),
and (v) as paragraphs (d)(3)(ii), (iii), and
(iv).

m 3. Revising newly redesignated
paragraph (d)(3)(ii)(B) and adding new
paragraph (d)(3)(ii)(C).

m 4. Revising newly redesignated
paragraphs (d)(3)(iii) and (iv) and
adding new paragraph (d)(3)(v).

m 5. In paragraph (d)(6), removing
Examples 3, 4, and 5, redesignating
Example 6 as Example 3, and
designating Examples 1 through 3 as
paragraphs (d)(6)(i) through (iii).

m 6. In newly designated paragraph
(d)(6)(ii), redesignating paragraphs
(d)(6)(ii)(i) and (ii) as paragraphs
(d)(6)(ii)(A) and (B).

The additions and revisions read as
follows:

§1.401(k)-1 Certain cash or deferred
arrangements.
* * * * *

(d) * % %

(1) * * %

(ii) In the case of a profit-sharing,
stock bonus or rural cooperative plan—

(A) The employee’s attainment of age
5974; or

(B) In accordance with section
401(k)(14), the employee’s hardship;

(iii) In accordance with section
401(k)(10), the termination of the plan;
or

(iv) In the case of a qualified reservist
distribution defined in section
72(t)(2)(G)(iii), the date the reservist was

ordered or called to active duty.
* * * * *

(3)* * %

(ii) I

(B) Deemed immediate and heavy
financial need. A distribution is deemed
to be made on account of an immediate
and heavy financial need of the
employee if the distribution is for—

(1) Expenses for (or necessary to
obtain) medical care that would be
deductible under section 213(d),
determined without regard to the
limitations in section 213(a) (relating to
the applicable percentage of adjusted
gross income and the recipients of the
medical care) provided that, if the
recipient of the medical care is not
listed in section 213(a), the recipient is
a primary beneficiary under the plan;

(2) Costs directly related to the
purchase of a principal residence for the
employee (excluding mortgage
payments);

(3) Payment of tuition, related
educational fees, and room and board
expenses, for up to the next 12 months
of post-secondary education for the
employee, for the employee’s spouse,
child or dependent (as defined in
section 152 without regard to section
152(b)(1), (b)(2) and (d)(1)(B)), or for a
primary beneficiary under the plan;

(4) Payments necessary to prevent the
eviction of the employee from the
employee’s principal residence or
foreclosure on the mortgage on that
residence;

(5) Payments for burial or funeral
expenses for the employee’s deceased
parent, spouse, child or dependent (as
defined in section 152 without regard to
section 152(d)(1)(B)), or for a deceased
primary beneficiary under the plan;

(6) Expenses for the repair of damage
to the employee’s principal residence
that would qualify for the casualty
deduction under section 165
(determined without regard to section
165(h)(5) and whether the loss exceeds
10% of adjusted gross income); or

(7) Expenses and losses (including
loss of income) incurred by the
employee on account of a disaster
declared by the Federal Emergency
Management Agency (FEMA) under the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act, Public Law
100-707, provided that the employee’s
principal residence or principal place of
employment at the time of the disaster
was located in an area designated by
FEMA for individual assistance with
respect to the disaster.

(C) Primary beneficiary under the
plan. For purposes of paragraph
(d)(3)(ii)(B) of this section, a “primary
beneficiary under the plan” is an
individual who is named as a
beneficiary under the plan and has an
unconditional right, upon the death of
the employee, to all or a portion of the
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employee’s account balance under the
lan.

(iii) Distribution necessary to satisfy
financial need—(A) Distribution may
not exceed amount of need. A
distribution is treated as necessary to
satisfy an immediate and heavy
financial need of an employee only to
the extent the amount of the distribution
is not in excess of the amount required
to satisfy the financial need (including
any amounts necessary to pay any
federal, state, or local income taxes or
penalties reasonably anticipated to
result from the distribution).

(B) No alternative means reasonably
available. A distribution is not treated
as necessary to satisfy an immediate and
heavy financial need of an employee
unless each of the following
requirements is satisfied—

(1) The employee has obtained all
other currently available distributions
(including distributions of ESOP
dividends under section 404(k), but not
hardship distributions) under the plan
and all other plans of deferred
compensation, whether qualified or
nonqualified, maintained by the
employer;

(2) The employee has provided to the
plan administrator a representation in
writing (including by using an
electronic medium as defined in
§1.401(a)-21(e)(3)), or in such other
form as may be prescribed by the
Commissioner, that he or she has
insufficient cash or other liquid assets
reasonably available to satisfy the need;
and

(3) The plan administrator does not
have actual knowledge that is contrary
to the representation.

(C) Additional conditions. A plan
generally may provide for additional
conditions, such as those described in
26 CFR 1.401(k)-1(d)(3)(iv)(B) and (C)
(revised as of April 1, 2019), to
demonstrate that a distribution is
necessary to satisfy an immediate and
heavy financial need of an employee.
For example, a plan may provide that,
before a hardship distribution may be
made, an employee must obtain all
nontaxable loans (determined at the
time a loan is made) available under the
plan and all other plans maintained by
the employer. However, a plan may not
provide for a suspension of an
employee’s elective contributions or
employee contributions under any plan
described in section 401(a) or 403(a),
any section 403(b) plan, or any eligible
governmental plan described in § 1.457—
2(f) as a condition of obtaining a
hardship distribution.

(iv) Commissioner may expand
standards. The Commissioner may
prescribe additional guidance of general

applicability, published in the Internal
Revenue Bulletin (see §601.601(d)(2) of
this chapter), expanding the list of
distributions deemed to be made on
account of immediate and heavy
financial needs and setting forth
additional methods to demonstrate that
a distribution is necessary to satisfy an
immediate and heavy financial need.

(v) Applicability date—(A) General
rule. Except as otherwise provided in
this paragraph (d)(3)(v), the rules in this
paragraph (d)(3) apply to distributions
made on or after January 1, 2020. For
distributions made before January 1,
2020, the rules in 26 CFR 1.401(k)—
1(d)(3) (revised as of April 1, 2019)
apply.

(B) Options for earlier application.
The rules in this paragraph (d)(3) may
be applied to distributions made in plan
years beginning after December 31,
2018, and the last sentence of paragraph
(d)(3)(iii)(C) of this section (prohibiting
the suspension of contributions as a
condition of obtaining a hardship
distribution) may be applied as of the
first day of the first plan year beginning
after December 31, 2018, even if the
distribution was made in the prior plan
year. Thus, for example, a calendar-year
plan that provides for hardship
distributions under the rules in 26 CFR
1.401(k)-1(d)(3)(iv)(E) (revised as of
April 1, 2019) may be amended to
provide that an employee who receives
a hardship distribution in the second
half of the 2018 plan year will be
prohibited from making contributions
only until January 1, 2019 (or may
continue to provide that contributions
will be suspended for the originally
scheduled 6 months). In addition,
paragraph (d)(3)(ii)(B) of this section
(listing distributions deemed to be made
on account of an immediate and heavy
financial need) may be applied to
distributions made on or after a date
that is as early as January 1, 2018.

(C) Certain rules optional in 2019. If,
in accordance with paragraph
(d)(3)(v)(B) of this section, the rules in
this paragraph (d)(3) are applied to
distributions made before January 1,
2020, then the rules in paragraphs
(d)(3)(ii1)(B)(2) and (3) of this section
(relating to an employee representation)
and the last sentence of paragraph
(d)(3)(iii)(C) of this section (prohibiting
the suspension of contributions as a
condition of obtaining a hardship
distribution) may be disregarded with
respect to such distributions.

* * * * *

m Par. 4. Section 1.401(k)-3 is amended
by:
m 1. Revising paragraph (c)(6)(v).

m 2. Removing the language , and, in
the case of a hardship distribution,
suspends an employee’s ability to make
elective contributions for 6 months in
accordance with §1.401(k)—
1(d)(3)(iv)(E)” in the fifth sentence in
paragraph (c)(7), Example 1(i).
m 3. Removing the second sentence in
paragraph (j)(2)(iv).

The revision reads as follows:

§1.401(k)-3 Safe harbor requirements.

* * * * *

(C) * x %
(6) * *x %

(v) Restrictions due to limitations
under the Internal Revenue Code. A
plan may limit the amount of elective
contributions made by an eligible
employee under a plan—

(A) Because of the limitations of
section 402(g) or 415;

(B) Due to a suspension under section
414(u)(12)(B)(ii); or

(C) Because, on account of a hardship
distribution made before January 1,
2020, an employee’s ability to make
elective contributions has been

suspended for 6 months.
* * * * *

§1.401(k)-6 [Amended]

m Par. 5. Section 1.401(k)—6 is amended
by:

m 1. Removing the fourth sentence in
paragraph (2) of the definition of
Eligible employee.

m 2. Removing the language “, except as
provided otherwise in § 1.401(k)-1(c)
and (d),” in the definitions of Qualified
matching contributions (QMACs) and
Qualified nonelective contributions
(QNECs).

m Par. 6. Section 1.401(m)-3 is amended
by revising paragraph (d)(6)(v) to read as
follows:

§1.401(m)-3 Safe harbor requirements.
* * * * *

(d)* * %
(6)* * %

(v) Restrictions due to limitations
under the Internal Revenue Code. A
plan may limit the amount of
contributions made by an eligible
employee under a plan—

(A) Because of the limitations of
section 402(g) or section 415;

(B) Due to a suspension under section
414(u)(12)(B)(ii); or

(C) Because, on account of a hardship
distribution made before January 1,
2020, an employee’s ability to make
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contributions has been suspended for 6

months.
* * * * *

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

Approved: September 5, 2019.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2019-20511 Filed 9-19-19; 4:15 pm]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2015-0700; FRL-9999-77—
Region 5]

Air Plan Approval; Indiana; Attainment
Plan for the Morgan County Sulfur
Dioxide Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving as a State
Implementation Plan (SIP) revision the
Morgan County-related elements of an
Indiana submission to EPA dated
October 2, 2015, as supplemented on
November 15, 2017, June 7, 2017,
February 8, 2019, and February 12,
2019. EPA concludes that Indiana has
appropriately demonstrated that the
plan provisions provide for attainment
of the 2010 sulfur dioxide (SO,)
National Ambient Air Quality Standard
(NAAQS) in the Morgan County area by
the applicable attainment date and that
the plan meets the other applicable
requirements under the Clean Air Act.
DATES: This final rule is effective on
October 23, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2015-0700. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through www.regulations.gov,
or please contact the person identified
in the FOR FURTHER INFORMATION
CONTACT section for additional
availability information.

FOR FURTHER INFORMATION CONTACT: John
Summerhays at EPA Region 5,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 8866067,
summerhays.john@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Summary of EPA’s Notice of
Proposed Rulemaking

Following the promulgation in 2010
of a 1-hour primary SO, NAAQS, EPA
designated two townships in Morgan
County, Indiana as nonattainment for
this NAAQS, in conjunction with
designating three other areas in Indiana
and multiple areas in other states as
nonattainment as well. On October 2,
2015, Indiana submitted plans
addressing all four of its SO»
nonattainment areas. EPA is taking
separate action on Indiana’s plans for its
other nonattainment areas: EPA
proposed action on plans for the other
three areas (Indianapolis, Terre Haute
and Southwest Indiana) on August 15,
2018, at 83 FR 40487, and took final
action on the plans for Indianapolis and
Terre Haute on March 22, 2019, at 84 FR
10692. EPA continues separate review
of the plan for Southwest Indiana.

In addition to its October 2, 2015
submittal, Indiana made four
supplemental submittals, three of which
are relevant specifically to Morgan
County. While the October 2, 2015
submittal included rules that imposed
work practice requirements on both the
Indianapolis Power and Light-Eagle
Valley power plant (IP&L-Eagle Valley)
and Hydraulic Press Brick, Indiana
rescinded the submittal of the
requirements for Hydraulic Press Brick
on June 7, 2017. However, Indiana then
withdrew this rescission on February
12, 2019, reactivating its request for EPA
to approve these requirements. On
February 8, 2019, Indiana submitted
additional analysis for Morgan County
to demonstrate that use of a more
conservative approach to estimating
background concentrations in this area
also resulted in the conclusion that the
area is attaining the SO, NAAQS. In
addition, on November 15, 2017,
Indiana provided clarifications on its
inventory procedures and other
elements of its four nonattainment
plans.

EPA published a notice of proposed
rulemaking addressing Indiana’s plan
for the Morgan County SO,
nonattainment area on July 9, 2019, at
84 FR 32672. EPA proposed to approve
rules that require IP&L-Eagle Valley to
burn natural gas (rather than coal) in its
primary boilers and that require

Hydraulic Press Brick to conduct dry
sorbent injection sufficient to achieve 50
percent emission reduction (except to
the extent that this control is not
necessary for SO, emissions to be below
2.5 pounds per million British Thermal
Units). EPA proposed to conclude that
Indiana has demonstrated that these
requirements provide for the Morgan
County area to attain the SO, NAAQS.
Finally, EPA proposed to conclude that
Indiana has satisfied the other
applicable requirements for
nonattainment areas, including
requirements for a suitable emissions
inventory, for reasonably available
control measures/reasonably available
control technology (RACM/RACT), for
reasonable further progress (RFP), and
for contingency measures.

II. Comments

EPA received no comments on its
notice of proposed rulemaking. EPA
also has no other reason to reevaluate its
proposed approval of Indiana’s plan for
the Morgan County SO nonattainment
area.

III. EPA’s Final Action

EPA is approving Indiana’s SIP
submission for the Morgan County SO»
nonattainment area, which the state
submitted to EPA on October 2, 2015
and supplemented on June 7, 2017,
November 15, 2017, February 8, 2019,
and February 12, 2019. This SO,
nonattainment plan included Indiana’s
attainment demonstration for this area.
The nonattainment plan also addressed
requirements for emission inventories,
RACT/RACM, RFP, and contingency
measures. Indiana has previously
addressed requirements regarding
nonattainment area new source review
(NSR). EPA has determined that
Indiana’s SO, nonattainment plan for
Morgan County meets the applicable
requirements of Clean Air Act sections
110, 172, 191, and 192.

The rules that underpin Indiana’s
attainment plan for Morgan County
include three rules. Indiana
Administrative Code, Title 326, Rule 7—
4-11.1 (326 IAC 7—4-11.1, entitled
“Morgan County sulfur dioxide
emission limitations”) imposes the work
practice requirements described above.
Indiana’s SO, nonattainment plans also
include two rules specifying compliance
provisions, namely Rule 326 IAC 7-1.1-
3 (entitled “Compliance date’’) and Rule
326 IAC 7—2-1 (entitled ‘“Reporting
requirements; methods to determine
compliance”). However, EPA has
already approved these two compliance
rules, as part of final action to approve
Indiana’s plan for the Indianapolis and
Terre Haute areas. Therefore, while EPA
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reaffirms the role of these two rules in
the Morgan County plan, EPA need not
reapprove and is not reapproving these
rules as part of today’s action. Instead,
the codification for this rule only adds
the approval of Morgan County limits in
Rule 326 TIAC 7—4-11.1.

In addition to codifying approval of
these rules, EPA is also codifying its
approval of Indiana’s attainment plan
for Morgan County. EPA’s prior action
to approve the attainment plans for the
Indianapolis and Terre Haute areas
(published March 22, 2019 at 84 FR
10692) did not codify approval of those
plans; for administrative convenience,
codification of those approvals is
included with the codification of this
action.

IV. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of an Indiana regulation
described in the amendments to 40 CFR
part 52 set forth below. EPA has made,
and will continue to make, these
documents generally available through
www.regulations.gov, and at the EPA
Region 5 Office (please contact the
applicable person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the Clean
Air Act as of the effective date of the
final rulemaking of EPA’s approval, and
will be incorporated by reference in the
next update to the SIP compilation.?

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under

162 FR 27968 (May 22, 1997).

Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

* Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 22,
2019. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
Reference, Reporting and recordkeeping
requirements, Sulfur oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 4, 2019.
Cheryl L Newton,
Acting Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 52.770 is amended:
m a. In the table in paragraph (c), under
“Article 7. Sulfur Dioxide Rules”’, “Rule
4. Emission Limitations and
Requirements by County”’, by removing
the entry for “7-4-11" and adding in its
place an entry for “7-4-11.1""; and
m b. In the table in paragraph (e) by:
m i. Adding an entry for “Indianapolis
2010 Sulfur Dioxide (SO,) Attainment
Plan” after the entry for “Indianapolis
Hydrocarbon Control Strategy”’;
m ii. Adding an entry for ““Morgan
County 2010 Sulfur Dioxide (SO»)
Attainment Plan” before the entry for
“Muncie 1997 8-hour ozone
maintenance plan’’; and
m iii. Adding an entry for “Terre Haute
2010 Sulfur Dioxide (SO,) Attainment
Plan” before the entry for “Terre Haute
2010 Sulfur Dioxide (SO,) maintenance
plan”.

The revision and additions read as
follows:
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§52.770 Identification of plan. (c)* * *
* * * * *
EPA-APPROVED INDIANA REGULATIONS
Indiana
Indiana citation Subject effective EPA approval date Notes
date
Article 7. Sulfur Dioxide Rules
Rule 4. Emission Limitations and Requirements by County
7-4-111 e Morgan County sulfur dioxide emission 7/5/2019 9/23/2019, [insert Federal Register
limitations. citation]
* * * * * (e] * * %
EPA-APPROVED INDIANA NONREGULATORY AND QUASI-REGULATORY PROVISIONS
Title Indiana date EPA approval Explanation

Indianapolis 2010 Sulfur Dioxide (SO.) Attainment 10/2/15  3/22/2019, 84 FR 10692 .....cccccvveeeiieeeiieeeieee s

Plan.
Morgan County 2010 Sulfur Dioxide (SO,) Attain- 10/2/15 9/23/2019, [insert Federal Register citation] .........

ment Plan.
Terre Haute 2010 Sulfur Dioxide (SO,) Attainment 10/2/15  3/22/2019, 84 FR 10692 ......ccocvveeeiiieeeiieeeieee s

Plan.

[FR Doc. 2019-20130 Filed 9-20-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2019-0328; FRL-9999-
73—Region 7]

Air Plan Approval; Missouri;
Rescission of Information on Sales of
Fuels To Be Provided and Maintained
and Certain Coals To Be Washed

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving two State
Implementation Plan (SIP) revision
submissions from the State of Missouri.

In these submissions, the State
requested that two rules relating to the
sales of fuel and coal washing be
rescinded from the Missouri SIP. The
EPA received both submissions on
December 4, 2018, and received
supplemental information for both
submissions on May 6, 2019. The EPA
reviewed the submissions and
supplemental information and
determined that rescission of these rules
from the SIP does not impact the
stringency of the SIP or air quality.
Approval of the submissions will ensure
consistency between state and federally
approved rules and is being done in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: This final rule is effective on
October 23, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R07-0OAR-2019-0328. All

documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional information.

FOR FURTHER INFORMATION CONTACT:
Tracey Casburn, Environmental
Protection Agency, Region 7 Office, Air
Quality and Planning Branch, 11201
Renner Boulevard, Lenexa, Kansas
66219; telephone number (913) 551—
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7016; email address casburn.tracey@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,
and “our” refer to EPA.
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I. Background

On July 2, 2019, the EPA proposed the
rescission of two rules relating to the
sales of fuel and coal washing be
rescinded from the Missouri SIP in the
Federal Register. See 84 FR 31541. The
EPA solicited comments on the
proposed SIP revisions and received one
comment.

II. What is being addressed in this
document?

The EPA is approving two requests to
revise the Missouri SIP, received on
December 4, 2018. Supplemental
information for both submissions was
received on May 6, 2019. In the
submissions, the State requested that
two rules, found at Title 10, Division 10
of the code of state regulations (CSR)—
10 CSR 10-5.120 Information on Sales
of Fuels to be Provided and Maintained
and 10 CSR 10-5.130 Certain Coals to
be Washed- be rescinded from the
Missouri SIP. A detailed discussion of
the submissions was provided in the
EPA’s July 2, 2019, Federal Register
document and in a technical support
document (TSD) in the docket to this
action. See 84 FR 31541.

II1. Have the requirements for approval
of a SIP revision been met?

The State submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submissions also satisfied
the completeness criteria of 40 CFR part
51, appendix V. The State provided
public notice of the revisions from June
15, 2018, to September 6, 2018, and
held a public hearing on August 30,
2018. The State received and addressed
one comment. The comment was from
the EPA and was general in nature. No
changes were made to the proposals to
rescind the rules in response to the
EPA’s comment. As explained in more
detail in the TSD, which is part of this
docket, the SIP revision submissions
met the substantive requirements of the
CAA, including section 110 and
implementing regulations.

IV. What is the EPA’s response to
comment received?

The public comment period opened
the date of the publication the EPA’s
proposed rule in the Federal Register,
July 2, 2019, and closed on August 1,
2019. During this period, the EPA
received one comment.

Comment: The commenter stated that
the EPA must perform it’s own search
of residential sources and positively
determine whether there are any
residences that burn coal or residual
fuel oil as a heating source, and, if the
EPA were to find a residential source, it
must evaluate any relaxations that could
occur by allowing the State to remove
the regulations from the SIP.

Response: The commenter is
concerned that the EPA did not fully
evaluate if rescinding the coal washing
and fuel sale receipt rules would result

in relaxations in air quality standards
because there may or may not be
residential consumers of coal and/or
fuel oil. As noted in the TSD (provided
in the docket to this rulemaking), the
EPA did not evaluate potential
emissions from residential consumers
because it and the state were not aware
of any. The rules pre-dated the CAA and
were promulgated to reduce impacts
from smoke and soot in the St. Louis
metropolitan area. When the rules were
promulgated in the 1960’s, inexpensive
bituminous coal, high in sulfur content
and ash, was in abundant supply in
nearby southern Illinois. Almost all
industrial and commercial facilities, as
well apartment buildings and single-
family homes, burned this coal
contributing to the smoke problem in
the city. The rules were intended to
move consumers toward burning better
quality coal and fuel oil in the metro
area. 10 CSR 10-5.120 functioned
purely to monitor the sale of fuel oil and
coal and 10 CSR 10-5.130 required
consumers of coal with more than 2
percent sulfur and/or 12 percent ash to
wash the coal prior to burning it.

In order to address the commenter’s
concern regarding the EPA’s
consideration of impacts from
residential users, the EPA reviewed
historical household fuel use data
provided by the U.S. Census Bureau.?
As shown in Table 1, in 2000, there are
were no residential users of coal and
only 0.6 percent of households using
fuel oil, in all of Missouri. A review of
heating fuel use from 1940 to 2000
shows a significant decline in
residential fuel oil and coal usage and
a significant increase in residential use
of utility gas and electricity.

TABLE 1—MISSOURI HISTORICAL CENSUS—HOUSE HEATING FUEL USE

[Fuel use provided in percent]

Year Oclfrg'i?s'ed Utility gas LP gas Electricity Fuel oil Coal Wood Other No fuel
2000 ..o 2,194,594 57.5 13.4 245 0.6 0 3.5 0.2 0.2
1,961,206 60.4 12 18.1 1.5 0 7.6 0.2 0.1
1,793,399 65 14.3 11.7 3.5 0.1 5.2 0.2 0
1,520,567 67.8 16.7 2.9 8.7 0.9 25 0.4 0.1
1,359,973 51.3 9.9 0.4 171 12.2 8.8 0.2 0.1
1,162,305 24.5 2 0.2 15.8 40.1 15.4 1.4 0.3
1,049,033 4.7 NA NA 3.5 61.7 29.9 0.1 0.1

Even if the EPA were to become aware
of a residential consumer of coal or fuel
oil in the St. Louis metropolatin area,
neither rule regulated emissions of
sulfur dioxide (SO,) or particulate
matter (PM), nor did the rules limit the

1 https://www.census.gov/hhes/www/housing/
census/historic/fuels.html.

amount of fuel oil or coal that could be
burned. There would not be a relaxation
in direct emissions from residential
consumers attributed to the rules’
rescission because, as mentioned, there
was no existing limitation on those

direct emissions. Additionally, the state
did not rely on 10 CSR 10-5.120 or 10
CSR 10-5.130 for any quantifiable
emission reductions in any plan to
attain or maintain any National Ambient
Air Quality Standard (NAAQS).
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V. What action is the EPA taking?

The EPA is ammending the Missouri
SIP by rescinding 10 CSR 10-5.120
Information on Sales of Fuels to be
Provided and Maintained and 10 CSR
10-5.130 Certain Coals to be Washed.
Approval of these revisions will ensure
consistency between State and
federally-approved rules. These
rescissions will not impact air quality
since the rules do not effectively limit
emissions or the amount of fuel that can
be burned and do not function to
achieve attainment or maintenance of
the National Ambient Air Quality
Standards (NAAQS).

VI. Incorporation by Reference

In this document, as described in the
amendments to 40 CFR part 52 set forth
below, the EPA is removing provisions
of the EPA Approved Missouri
Regulations and Statutes from the
Missouri State Implementation Plan,
which is incorporated by reference in
accordance with the requirements of 1
CFR part 51.

VII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 22, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Certain coals to be
washed, Incorporation by reference,
Information on fuel sales, Particulate
matter, Rescission, Sulfur dioxide.

Dated: September 11, 2019.
Mike Brincks,
Acting Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart—AA Missouri

§52.1320 [Amended]

m 2.In §52.1320, the table in paragraph
(c) is amended by removing entries “10—
5.120” and “10-5.130” under the
heading “Chapter 5—Air Quality
Standards and Air Pollution Control
Regulations for the St. Louis
Metropolitan Area”.

[FR Doc. 2019-20321 Filed 9-20-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2018-0673; FRL-9999-17-
Region 6]

Air Plan Approval; Texas;
Infrastructure for the 2015 Ozone
National Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to the Clean Air Act
(CAA or the Act), the Environmental
Protection Agency (EPA) is approving
elements of two State Implementation
Plan (SIP) submissions from the State of
Texas for the 2015 Ozone National
Ambient Air Quality Standard
(NAAQS). These submittals address
how the existing SIP provides for
implementation, maintenance, and
enforcement of the 2015 ozone NAAQS
(infrastructure SIP or i-SIP).

DATES: This rule is effective on October
23, 2019.
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ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06-0OAR-2018-0673. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
https://www.regulations.gov or in hard
copy at the EPA Region 6 Office, 1201
Elm Street, Suite 500, Dallas, Texas
75270.

FOR FURTHER INFORMATION CONTACT:
Carrie Paige, EPA Region 6 Office,
Infrastructure & Ozone Section, 1201
Elm Street, Suite 500, Dallas, TX 75270,
214-665-6521, paige.carrie@epa.gov.
To inspect the hard copy materials,
please schedule an appointment with
Ms. Paige or Mr. Bill Deese at 214—-665—
7253.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and ‘“our” means the EPA.

I. Background

The background for this action is
discussed in detail in our April 30, 2019
proposal (84 FR 18186). In that
document we proposed to approve the
August 17, 2018 i-SIP submittal from
the Texas Commission on
Environmental Quality (TCEQ) for the
2015 ozone NAAQS in its entirety. We
also proposed to approve the portions of
the August 17, 2018 Transport submittal
from the TCEQ for the 2015 ozone
NAAQS that address CAA section
110(a)(2)(D)(i), pertaining to the
prevention of significant deterioration
in other states for ozone (sub-element 3
or prong 3), and CAA section
110(a)(2)(D)(ii). Our proposal did not
evaluate the portions of the August 17,
2018 Transport submittal from the
TCEQ for the 2015 ozone NAAQS that
address sub-elements (prongs) 1, 2, and
4 of CAA section 110(a)(2)(D)(i), but
stated that we would address such in a
separate action.

We received one comment in support
of our proposal and one relevant
adverse comment. The comments are
posted in the docket for this action. Our
responses to the comments are provided
below.

II. Response to Comments

Comment: The TCEQ submitted a
comment in support of EPA’s proposed

determination that the Texas SIP meets
the infrastructure requirements for the
2015 ozone NAAQS as proposed, and
reiterated that prongs 1, 2, and 4 of CAA
section 110(a)(2)(D)(i) will be addressed
by the EPA in a separate rulemaking.

Response: We acknowledge the
TCEQ’s support of our proposed action.

We received one adverse, relevant
comment letter from an anonymous
source (“Commenter’’). We are
separating the comments and our
responses to each below:

Comment: Commenter asks how the
visibility portion of CAA section
110(a)(2)(J) “can be approved” if Texas’s
visibility portion of CAA section
110(a)(2)(D)(i)(II) (prong 4) “cannot be
approved.” Commenter also states that
EPA must take consistent action on both
visibility elements and either approve or
disapprove both. Commenter states that
EPA cannot take later separate action on
one and state that no new requirements
are applicable in element (J) when there
is a new or revised NAAQS. Commenter
questions why states must submit
infrastructure SIPs if a new or revised
NAAQS requires no new visibility
obligations triggered under CAA section
110(a)(2)(J) and, for all other elements,
potentially excluding elements (A), (B),
(C), and (D)(1)(), no additional
requirements or obligations are placed
on states. The commenter asks that if
states must revise their SIP for elements
(E) through (M), and potentially (A)
through (D)(i)(I), why would visibility
requirements of element (J) be exempt
from this process. The commenter states
that EPA must require Texas to address
the visibility portion of element (J)
unless EPA is willing to exempt other
elements from section 110(a)(2) from the
need to revise their SIPs under the
Infrastructure requirements.

Response: In this action, EPA has
explained that it is not evaluating and
will address in a separate action
requirements for Texas under the 2015
ozone NAAQS related to “prong 4,”
CAA section 110(a)(2)(D)(i)(II)), which
generally requires a SIP to contain
adequate provisions prohibiting
emissions within the state from
“interfering with measures required to
be in the applicable implementation
plan for any other State under part C of
this subchapter . . . to protect
visibility.” See Infrastructure SIP
Guidance 32-35 (providing guidance on
how states may satisfy their prong 4
obligations).? EPA considers prong 4 to

1“Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act sections 110(a)(1) and 110(a)(2),”
Memorandum from Stephen D. Page, September 13,
2013. Such Guidance is posted in the docket for this
rulemaking and also at https://www.epa.gov/

be “pollutant-specific,” such that an
infrastructure SIP submission need only
address the potential for interference
with protection of visibility based on
the pollutant (including precursors) to
which the new or revised NAAQS
applies. See id. at 33. Oxides of nitrogen
are ozone precursors subject to the
revised 2015 ozone NAAQS and they
are also visibility-impairing pollutants.
Therefore, EPA acknowledges that we
will need to assess prong 4 as related to
oxides of nitrogen in the Texas August
17, 2018 Transport SIP submittal for the
2015 ozone NAAQS. However, as EPA
makes clear, we are not addressing
prong 4 in this action.

We disagree with Commenter that
EPA cannot take separate action on CAA
section 110(a)(2)(D)(i)(II) prong 4. EPA
interprets its authority under CAA
section 110(k) as affording the Agency
the discretion to approve, disapprove, or
conditionally approve, individual
elements of the Texas infrastructure and
Transport submissions for the 2015
ozone NAAQS. EPA views discrete
infrastructure SIP requirements, such as
the requirements of 110(a)(2)(D)(i)(I) and
(I1), as severable from other
infrastructure SIP elements and
interprets section 110(k) as allowing it
to act on individual severable elements
or requirements in a SIP submission. In
short, EPA has the discretion under
CAA section 110(k) to act upon the
various individual elements of a state’s
infrastructure SIP submission,
separately or together, as appropriate.
As stated in the proposal and earlier in
this final action, EPA will address the
remaining sub-elements (prongs 1, 2,
and 4) of CAA section 110(a)(2)(D)(i) in
a separate rulemaking action or actions.

Section 110(a)(2) (J)’s visibility
requirements need not be addressed in
this i-SIP because a state’s requirements
relating to visibility protection are not
affected when EPA establishes or revises
a NAAQS. The visibility sub-element of
element (J), CAA section 110(a)(2)(]) is
different than for prong 4; the revised
NAAQS here does not give rise to
additional visibility obligations that
would be appropriate to address in an
infrastructure SIP. Under 40 CFR part 51
subpart P, implementing the visibility
requirements of CAA title I, part C,
states are subject to requirements for
reasonably attributable visibility
impairment, new source review for
possible impacts on air quality related
values in Class I areas, and regional
haze planning. These include
timeframes for SIP submittals related to

ground-level-ozone-pollution/infrastructure-state-
implementation-plan-sip-requirements-and-
guidance.
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visibility requirements. See, e.g., 40 CFR
51.308(b) (establishing a deadline for
initial SIPs to meet regional haze
requirements of December 17, 2007).
Our proposed action contains the
relevant language regarding the
visibility sub-element of element (J), and
our rationale is not changing from the
proposed action to this final action. As
EPA recognized in the 2013
Infrastructure SIP Guidance, generally
speaking, when the EPA establishes or
revises a NAAQS, the visibility
requirements under part C of title I of
the CAA do not change. See Guidance

at 54-55. There are no new visibility
protection requirements under part C as
a result of the revised NAAQS here.
Therefore, there are no newly applicable
visibility protection obligations
pursuant to element (J) applicable in or
to Texas, and this sub-element is
therefore not being addressed in this
action. For this reason, unlike prong 4,
EPA does not intend to take action at a
later time addressing this sub-element of
element (J) for Texas in the context of
infrastructure SIP requirements for the
2015 ozone NAAQS.

The lack of newly applicable
obligations is not an exemption from
meeting visibility requirements of the
CAA. In fact, EPA, Texas, and other
stakeholders have been engaged in a
series of ongoing actions, rulemakings,
and litigation related to the State’s
visibility obligations for the first
regional haze planning period under
subpart P. See generally EPA’s
Fourteenth Status Report on Remand,
Texas v. EPA, No. 16—-60118 (5th Cir.
May 30, 2019) (briefly summarizing
recent history of actions related to
regional haze in Texas).2 Furthermore,
Texas and other states are in the process
of developing SIPs for the second
planning period, which are due to EPA
July 31, 2021. See Final Rule, Protection
of Visibility: Amendments to
Requirements for State Plans (82 FR
3078, January 10, 2017). It is wholly
appropriate for EPA to apply the 2013
Guidance here to conclude that in the
absence of any new visibility obligations
occasioned by the 2015 ozone NAAQS,
Texas’ infrastructure SIP need not
address pre-existing visibility
obligations already being addressed in
those separate, ongoing actions.

Commenter also generally questions
EPA’s guidance that some elements in
CAA section 110(a)(2) are to be included
in infrastructure SIPs while the
visibility sub-element of element (J), are
not. EPA’s views on the appropriate

2 Status Report is posted in the docket for this
rulemaking.

treatment of the various requirements of
section 110(a)(2) are generally set out in
the 2013 Guidance cited above. EPA has
explained above the basis for its
treatment of the prong 4 and the
visibility sub-element of element (J) in
this action, which is consistent with the
Guidance as well as the facts and
circumstances related to this revised
NAAQS for Texas.

Comment: Commenter states that EPA
must conduct a more detailed financial
accounting of the State’s finances and
staffing needs. Commenter states that
EPA cannot take the State’s word and
the onus should not be on the public to
disprove the State’s statements on
financial security or staffing
requirements. Commenter states that
EPA is responsible for determining
whether the State has the necessary
staffing and funding to implement the
SIP under section 110(a)(2)(E) and (L).

Response: We disagree with
Commenter that EPA must conduct a
more detailed accounting of the State’s
finances and staffing needs. Section
110(a)(2) does not require a specific
quantitative metric or methodology for
determining adequate resources. CAA
section 110(a)(2)(E) requires that the
state provide necessary assurances that
it will have adequate funding under
state law to carry out the SIP. As
described in our TSD, to address
adequate funding, the Texas statute
charges the TCEQ with preparing and
developing the SIP and provides the
agency with “[. . .] powers necessary or
convenient to carry out its
responsibilities” (see Texas Health and
Safety Code (THSC) Title 5, Subtitle C,
Chapter 382). To address funding, the
Texas statute provides that “[t]he
commission shall request the
appropriation of sufficient money to
safeguard the air resources of the state”
(see THSC 382.0622). As cited in our
TSD, these State statute-assured funds
are supplemented by Federal funds,
including CAA section 103 and section
105 grants. Consequently, there are
additional monetary sources which
contribute to Texas’ ability to provide
adequate personnel and funding to
implement the SIP for the 2015 ozone
NAAQS.

Section 110(a)(2)(L) requires SIPs to
require each major stationary source to
pay permitting fees to cover the cost of
reviewing, approving, implementing
and enforcing a permit. As described in
our TSD, Texas statute provides TCEQ
the authority to collect fees for
applications, permits, and inspections

(see THSC section 382.062) and thus
receives fees for such, as well as for
penalties and interest on fees owed.
Texas requires that applicable sources
meet the requirements in 30 TAC 116,
Subchapter B, which includes permit
fees and establishes the fee schedule for
permits by rule (see 30 TAC 106,
Subchapter B, Section 106.50, approved
into the Texas SIP at 74 FR 11851,
March 20, 2009). State rules that address
determination and payment of fees,
prevention of significant deterioration
(PSD) permit fees, renewal application
fees, and fees for standard and flexible
permits are approved in the Texas SIP
(see 74 FR 11851 and 80 FR 42729, July
20, 2015). State rules that address fees
for electric generating facilities (see 76
FR 1525, January 11, 2011), small
business stationary source permits,
pipeline facility permits, and existing
facility permits are also approved in the
Texas SIP (see 79 FR 577, January 6,
2014). In addition, Texas statute
provides TCEQ authority to collect fees
for vehicle inspection and maintenance
programs in several nonattainment areas
and in the Austin area (see THSC
sections 382.202 and 382.302) and these
rules are approved in the Texas SIP (see
70 FR 45542, August 8, 2005 and 81 FR
69684, October 7, 2016).

Finally, Commenter provides no
evidence to support their concerns
regarding the State’s submittal
addressing CAA sections 110(a)(2)(E)
and (L). As described in our proposal,
TSD, and previously in this response,
the EPA’s evaluation and approval of
adequate resources for Texas are based
upon various sources of funding, state
statutes and rules pursuant to section
110(a)(2). We do not understand
Commenter’s concern regarding the
State’s “‘statements on financial security
or staffing requirements” since such
documentation was neither required nor
submitted.

II1. Final Action

We are approving the August 17, 2018
Texas i-SIP submittal for the 2015 ozone
NAAQS in its entirety. We are also
approving the portion of the August 17,
2018 Texas Transport submittal for the
2015 ozone NAAQS that addresses CAA
section 110(a)(2)(D)(i), pertaining to the
prevention of significant deterioration
in other states for ozone, and CAA
section 110(a)(2)(D)(ii). Our final action
on the specified CAA section 110(a)(2)
elements is detailed in Table 1, shown
below.
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TABLE 1—FINAL ACTION ON TEXAS INFRASTRUCTURE AND TRANSPORT SIP SUBMITTALS FOR THE 2015 OzoNE NAAQS

Element

Final action

A): Emission limits and other control measures

): Ambient air quality monitoring and data system ..
C)(i): ENfOrcement Of SIP MEASUIES .......ccuiiiiiiiiieiie ettt ettt bt h et et e e s ae e e bt e s hb e e e bt e st e e be e e bt e s b e e et e e sbeeebeenbneeas
C)(ii):PSD program for major sources and major modifications
Permitting program for minor sources and minor modifications

C)(iii

D)(i)(Il): PSD (sub-element 3)

D)(i)(Il): Visibility protection (sub-element 4) .................
D)(ii): Interstate and international pollution abatement .

)(i): Adequate resources
E)(ii): State boards

): Stationary source monitoring system ..
G): Emergency power .......cccocceeiiiniiienienn.
H

): Future SIP revisions .......ccccoceevvceeeiiieenenns

):
D)(i)(l): Contribute to nonattainment/interfere with maintenance of NAAQS (sub-elements 1 and 2) ..
(I

1): Nonattainment area plan or plan revisions under part D ...

i): Consultation with government officials
i): Public notification
iii): PSD
iv): Visibility protection .................
K): Air quality modeling and data ....
L):

J)
J)(
J)
J)

====

=Yg a0 T (T o R =TT PR TRSPRPP
M): Consultation and participation by affected local entities

(
(B
(
(
(
(
(
(
(
g
(E)(iii): Necessary assurances with respect to local agencies .
(F
(
(
(
(
(
(
(
(
(
(

>>>+>>>+>>>>>>>L>Le>>>>

Key to Table: A: Approved; +: Not germane to infrastructure SIPs; SA: EPA to address this infrastructure requirement in a separate rulemaking

action.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,

October 4, 1993) and 13563 (76 FR 3821,

January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are

exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, described in

the Unfunded Mandates Reform Act of
1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
In addition, the SIP is not approved to
apply on any Indian reservation land or
in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 22,
2019. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone.
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Dated: September 16, 2019.
David Gray,
Acting Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:
PART 52—APPROVAL AND

PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

m 2.In §52.2270, the second table in
paragraph (e), titled “EPA Approved
Nonregulatory Provisions and Quasi-
Regulatory Measures in the Texas SIP,”
is amended by adding the entry
“Infrastructure and Interstate Transport

for the 2015 Ozone NAAQS” at the end
of the table to reads as follows:

§52.2270 Identification of plan.
* * * * *
(e) * % %

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

State
- Applicable geographic submittal/
Name of SIP provision of nonattainment area offective EPA approval date Comments
date

Infrastructure and Inter- Statewide
state Transport for the

2015 Ozone NAAQS.

8/17/2018 9/23/2019, [Insert Fed-
eral Register cita-
tion].

Approval for CAA elements 110(a)(2)(A), (B),
(C), (D)(i)(I) (portion pertaining to PSD),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and (M).

[FR Doc. 2019-20314 Filed 9-20-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2018-0730; FRL-9999-75—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Removal of Stage Il
Gasoline Vapor Recovery Program
Requirements

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a state
implementation plan (SIP) revision
submitted by the State of Maryland.
This SIP revision removes requirements
for gasoline vapor recovery equipment
(also known as Stage II vapor recovery)
on fuel dispensers at both new and
upgrading gasoline dispensing facilities
(GDFs) in Stage II subject areas of
Maryland and also allows for
decommissioning of Stage II equipment
at existing stations currently equipped
with Stage II equipment. GDF owners
may elect to retain existing Stage II
equipment, but in doing so remain
subject to Stage II requirements and
must continue to test and maintain
Stage II equipment in accordance with
program requirements. EPA determined
that Maryland’s August 25, 2017 SIP
revision is approvable in accordance

with the requirements of the Clean Air
Act (CAA).

DATES: This final rule is effective on
October 23, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2018-0730. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Brian Rehn, Planning & Implementation
Branch (3AD30), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814-2176.
Mr. Rehn can also be reached via
electronic mail at rehn.brian@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On February 12, 2019 (84 FR 3369),
EPA published a notice of proposed
rulemaking (NPRM) for the State of
Maryland. In the NPRM, EPA proposed
approval of Maryland’s request to
remove requirements for new and
modified Stage II equipment in the

Stage II subject areas of the State, while
allowing the option to decommission
Stage II equipment at subject GDF's that
do not yet wish to decommission Stage
II equipment. This SIP revision applies
to GDFs in the Baltimore area, the
Maryland portion of the Philadelphia-
Wilmington-Trenton, PA-NJ-DE-MD
area and the Maryland portion of the
Washington, DC-MD-VA area. The
formal SIP revision being approved
[Maryland SIP Revision #17-05] was
submitted by the Maryland Department
of the Environment (MDE) as a formal
SIP revision on August 25, 2017. The
details of Maryland’s August 25, 2017
SIP submittal and the rationale for
EPA’s proposed action are explained in
the NPRM and will not be restated here.
See 84 FR 3369. That NPRM also
contained a detailed analysis showing
that Maryland’s removal of the Stage II
requirements would not interfere with
any Maryland area’s ability to attain or
maintain any NAAQS, or any other
applicable requirement of the CAA. The
public comment period for this NPRM
closed on March 14, 2019. EPA received
no public comments on the NPRM.

II. Summary of SIP Revision and EPA
Analysis

Maryland’s August 25, 2017 SIP
revision [Maryland SIP Revision #17—
05] consists of amendments and
additions by MDE to COMAR 26.11.24,
Vapor Recovery at Gasoline Dispensing
Facilities (as finalized November 13,
2015 and state effective November 23,
2015). These state amendments allow
new GDFs (and those undergoing major
modifications) in affected Stage II areas
the option to choose not to install Stage
II equipment or to decommission
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existing Stage II equipment. The state
revisions to COMAR 26.11.24 include
the amendment to Regulations .01, .01—
1, .02, .03, .04, .07 and the addition of
a new Regulation .03—1. The SIP
revision also contains a demonstration
that removal of the Stage II program
requirements does not interfere with the
attainment or maintenance of any
national ambient air quality standard
(NAAQS) or any other applicable
requirement of the CAA.

Stage II vapor recovery is an emission
control system that is installed on
gasoline dispensing equipment at GDFs
for the purpose of capturing fuel vapor
that would otherwise be released from
vehicle gas tanks into the atmosphere
during vehicle refueling. Stage II vapor
recovery systems installed on
dispensing equipment capture these
refueling emissions at the dispenser and
route the refueling vapors back to the
GDF’s underground storage tank,
preventing volatile organic compounds
(VOCs) that comprise these vapors from
escaping to the atmosphere. Stage II
vapor recovery systems were required
by section 182(b)(3) of the CAA, which
required areas classified as moderate
and above ozone nonattainment to
implement Stage II vapor recovery
programs and also under CAA section
184(b)(2), which required states in the
Northeast Ozone Transport Region
(OTR) to implement Stage II or
comparable measures.

Section 202(a)(6) of the CAA also
required EPA to regulate new vehicles
to require capture of refueling vapor
emissions under section 202(a)(6). Since
model year 1998, newly manufactured
gasoline-burning cars and trucks have
been equipped with on-board refueling
vapor recovery (ORVR) systems that
utilize carbon canisters installed
directly on the vehicle to capture
refueling vapors in the vehicle to be
later routed to the vehicle’s engine for
combustion during engine operation.
Congress recognized that these two
requirements would become redundant
once sufficient new vehicles were
introduced into commerce to alleviate
the need for GDF-based gasoline
refueling vapor control. Therefore, CAA
section 202(a)(6) allows the EPA
Administrator to waive the
requirements for Stage II requirements
in moderate ozone nonattainment areas
upon determination that vehicle-based,
onboard vapor recovery systems were in
“widespread use.” EPA issued this
“widespread use’” determination via a
final rule published in the May 16, 2012
Federal Register (77 FR 28772).

In areas where certain types of
vacuume-assist Stage II vapor recovery
systems are used, the interaction

between ORVR systems and certain
configurations of Stage II vapor recovery
systems result in the reduction of
overall control system efficiency in
capturing VOC refueling emissions
compared to what would otherwise be
achieved by ORVR or Stage II acting in
the absence of the other. In its May 16,
2012 widespread use rulemaking, EPA
not only waived requirements for Stage
II equipment at GDFs in new ozone
nonattainment areas, but also allowed
states currently implementing Stage II
vapor recovery programs to submit SIP
revisions that would discontinue
requirements for new and existing Stage
II vapor recovery systems.

III. Final Action

EPA is approving Maryland’s August
25, 2017 SIP revision to incorporate
state revisions to the Stage II program to
the Maryland SIP, applicable to the
Baltimore area and Maryland portions of
the Philadelphia-Wilmington-Trenton,
PA-NJ-DE-MD and Washington, DC-MD-
VA areas. Specifically, EPA is removing
from the Maryland SIP requirements for
the operation of a Stage II program in
these areas, while adding new Stage II
requirements for decommissioning
programs and adding requirements
applicable to GDF's that refrain from
decommissioning existing stations.

IV. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of revisions to COMAR
26.11.24, Vapor Recovery at Gasoline
Dispensing Facilities (as finalized
November 13, 2015 and state effective
November 23, 2015). This revised rule
removes Stage II vapor recovery
requirements for new and modified
GDFs in subject Maryland areas. The
revised rule also adds decommissioning
requirements for GDFs electing to
decommission existing Stage II
equipment, as well as new testing and
other criteria applicable to GDFs with
existing Stage II equipment that opt not
to decommission existing Stage II
equipment. EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region IIT Office (please contact the
person identified in the “For Further
Information Contact” section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully Federally enforceable under

sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.?

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as

162 FR 27968 (May 22, 1997).
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appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in

the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 22, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action.

This action to remove Stage II
requirements for Maryland may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 29, 2019.
Cosmo Servidio,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) under the heading ““26.11.24 Stage II
Vapor Recovery at Gasoline Dispensing
Facilities” is amended by:
W a. Revising the entries for
“26.11.24.01”°, “26.11.24.01-1",
“26.11.24.02”°, and ““26.11.24.03”’;
m b. Adding an entry in numerical order
for “26.11.24.03—-1"’; and
m c. Revising the entries ©26.11.24.04”
and “26.11.24.07 “.

The revisions and addition read as
follows:

§52.1070 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED REGULATIONS, TECHNICAL MEMORANDA, AND STATUTES IN THE MARYLAND SIP

Citation Title/subject

State effective EPA approval date

Additional explanation/citation at 40 CFR

date 52.1100
26.11.24 Stage Il Vapor Recovery at Gasoline Dispensing Facilities
26.11.24.01 ..coceveeeees Definitions .......cccceeenne 11/23/2015 9/23/19, Insert Federal Add to B. definitions 8-1 “major modification,”
Register citation]. 14-1 “Stage | vapor balance system,” and
16-1 “Tank System.” Revise definition (14)
“Owner.” Previous approval 1/17/2008.
26.11.24.01-1 ..o Incorporation by Ref- 11/23/2015 9/23/19, Insert Federal Incorporate new test methods B.6, B.7, and
erence. Register citation]. B.8. Previous approval (c)(178).
26.11.24.02 ....coeeevveenns Applicability, Exemp- 11/23/2015 9/23/19, Insert Federal Remove paragraphs E and F. Previous ap-
tions, and Effective Register citation]. proval (c)(178).
Date.
26.11.24.03 ....cceeeeiveene General Requirements 11/23/2015 9/23/19, Insert Federal = Revise paragraph A, add paragraph A-1, revise
Register citation). paragraph B, and add paragraph J. Prior ap-
proval (c)(178).
26.11.24.03-1 ................ Decommissioning of 11/23/2015 9/23/19, Insert Federal
the Stage Il Vapor Register citation].
Recovery System.
26.11.24.04 ....coeeeienn Testing Requirements .. 11/23/2015 9/23/19, Insert Federal Revise paragraph A and add A.6 and A.7. Add
Register citation]. paragraph A-1. Revise C.2.
26.11.24.07 ..ccoveviiene Recordkeeping and Re- 11/23/2015 9/23/19, Insert Federal = Revise paragraph E and revise E.3.
porting Requirements. Register citation].
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[FR Doc. 2019-20197 Filed 9-20-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2019-0336; FRL-9999-74—
Region 7]

Air Plan Approval; Missouri; Removal
of Control of VOC Emissions from
Traffic Coatings

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of Missouri on
December 3, 2018. Missouri requests
that the EPA remove a rule related to
control of volatile organic compounds
(VOCs) from traffic coatings from its
SIP. This rescission does not have an
adverse effect on air quality. The EPA’s
approval of this rule revision is being
done in accordance with the
requirements of the Clean Air Act
(CAA).

DATES: This final rule is effective on
October 23, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R07-OAR-2019-0336. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional information.

FOR FURTHER INFORMATION CONTACT:
Tracey Casburn, Environmental
Protection Agency, Region 7 Office, Air
Quality and Planning Branch, 11201
Renner Boulevard, Lenexa, Kansas
66219; telephone number (913) 551—
7016; email address casburn.tracey@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document ““‘we,
and “our” refer to EPA.

EEITS ’s

us,

Table of Contents

I. Background

II. What is being addressed in this document?

III. Have the requirements for approval of a
SIP revision been met?

IV. What is the EPA’s response to comment
received?

V. What action is the EPA taking?

VI Incorporation by Reference

VIL Statutory and Executive Order Reviews

I. Background

On July 2, 2019, the EPA proposed
rescinding a State rule relating to VOC
emissions from traffic coatings from the
Missouri SIP in the Federal Register.
See 84 FR 31538. The EPA solicited
comments on the proposed SIP revision
and received one comment.

II. What is being addressed in this
document?

The EPA is approving a request to
revise the Missouri SIP, received on
December 3, 2018. Missouri requested
that a State rule, found at Title 10,
Division 10 of the code of state
regulations (CSR)—10-5.450, Control of
VOC Emissions from Traffic Coatings—
be rescinded from the Missouri SIP. A
detailed discussion of the submission
was provided in the EPA’s July 2, 2019,
Federal Register document. See 84 FR
31538.

II1. Have the requirements for approval
of a SIP revision been met?

The submission has met the public
notice requirements in accordance with
40 CFR 51.102. The submission also
satisfied the completeness criteria of 40
CFR part 51, appendix V. Missouri
provided public notice of the SIP
revision from February 28, 2018, to
March 30, 2018, and received two
comments. Missouri did not make any
changes to the rescission based on the
comments received. In addition, as
explained above, the revision meets the
substantive SIP requirements of the
CAA, including section 110 and
implementing regulations.

IV. What is the EPA’s response to
comment received?

The public comment period opened
on the date of publication of the EPA’s
proposed rule in the Federal Register,
July 2, 2019, and closed on August 1,
2019 See 84 FR 31538. During this
period, the EPA received one comment.
The comment can be found in the
docket to this rulemaking.

Comment: The commenter questioned
whether the submittal was actually a
complete SIP revision submittal.
Additionally, the commenter believed
that the record was incomplete because
the submission included a portion of the
transcript of the public hearing.

Response: The commenter is
concerned the submission was
incomplete and asserted that the EPA
should reopen the public comment
period after Missouri submitted
additional information. The commenter
is looking for a demonstration that the
rule rescission will not affect attainment
and maintenance of the national
ambient air quality standards and a
complete transcript of the public
hearing.

First, the EPA agrees with the
commenter that Missouri did not
include a demonstration with its
submission as indicated in its’s own
response to comment (published in the
Missouri Register and included in the
docket to this rulemaking). However,
the EPA determined that the additional
information was not necessary to move
forward with SIP revision request. As
noted in the notice of proposed
rulemaking, Missouri’s state rule—10—
5.450, Control of VOC Emissions from
Traffic Coatings—was replaced with a
reliance on the Federal rule at 40 CFR
part 59, subpart D—National Volatile
Organic Compound Emission Standard
for Architectural Coatings. Both rules
have an identical limit of one hundred
fifty (150) grams of volatile organic
compounds per liter of coating and one
point twenty-six (1.26) pounds per
gallon. The Federal rule became
effective on September 11, 1998 (63 FR
48877, August 11, 2004). The State rule
was approved into the SIP in 2000 (65
FR 8060, February 17, 2000). Because
the Federal rule applies to sources in
Missouri, the State rule was duplicative,
likely unnecessary at the time it was
approved into the SIP, and as such, not
necessary.

Second, the commenter notes that
Missouri included a portion of the
transcript of the public hearing in its
submission but not the whole transcript.
The EPA believes this is an acceptable
practice that meets the completeness
criteria of 40 CFR part 51, appendix V.
Section 2.1(g) of appendix V requires
the State provide certification that a
public hearing was held consistent with
the public hearing requirements in 40
CFR 51.102. 40 CFR 51.102(e) requires
the State to prepare and retain, for
inspection by the Administrator upon
request, a record of each hearing. The
record must contain, at a minimum, a
list of witnesses with the text of each
presentation. Neither the EPA
Administrator, nor his designee, the
Region 7 Regional Administrator,
requested an inspection of the record of
the hearing. Although the transcript is
not required to meet completeness
criteria, the State’s website provides
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contact information for obtaining a
copy.
V. What action is the EPA taking?

The EPA is ammending the Missouri
SIP by rescinding 10 CSR 10-5.450.
Approval of this revision will ensure
consistency between State and
federally-approved rules. The rescission
will not impact air quality as the State
rule is duplicative of the Federal rule.

VI. Incorporation by Reference

In this document, the EPA is
amending regulatory text that includes
incorporation by reference. As described
in the amendments to 40 CFR part 52 set
forth below, the EPA is removing
provisions of the EPA-Approved
Missouri Regulations from the Missouri
State Implementation Plan, which is
incorporated by reference in accordance
with the requirements of 1 CFR part 51.

VII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 22, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Reporting and recordkeeping
requirements, Volatile organic
compounds.
Dated: September 11, 2019.
Mike Brincks,
Acting Regional Administrator, Region 7.
For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart—AA Missouri

§52.1320 [Amended]

m 2.In §52.1320, the table in paragraph
(c) is amended by removing the entry
“10-5.450" under the heading “Chapter
5-Air Quality Standards and Air
Pollution Control Regulations for the St.
Louis Metropolitan Area”.

[FR Doc. 2019-20320 Filed 9-20-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2018-0043; FRL-9999-78—
Region 5]

Air Plan Approval; lllinois; State Board
and Infrastructure SIP Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving revisions to
the Illinois state implementation plan
(SIP) addressing the state board
requirements under section 128 of the
Clean Air Act (CAA) and the related
infrastructure element for several
National Ambient Air Quality Standard
(NAAQS) infrastructure submissions.
The infrastructure requirements are
designed to ensure that the structural
components of each state’s air quality
management program are adequate to
meet the state’s responsibilities under
the CAA.

DATES: This final rule is effective on
October 23, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2018-0043. All
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documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Sarah
Arra, Environmental Scientist, at (312)
886—9401 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Sarah Arra, Environmental Scientist,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—9401.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What is the background of this SIP
submission?

II. What is our response to comments
received on the proposed rulemaking?

III. What action is EPA taking?

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. What is the background of this SIP
submission?

Whenever EPA promulgates a new or
revised NAAQS, CAA section 110(a)(1)
requires states to make SIP submissions
to provide for the implementation,
maintenance, and enforcement of the
NAAQS. This type of SIP submission is
commonly referred to as an
“infrastructure SIP.” This rulemaking
addresses a January 25, 2018,
submission from the Illinois
Environmental Protection Agency
(IEPA) addressing section 128
requirements and revisions to
infrastructure SIP submissions for the
2006 fine particulate matter (PM, s),
2008 lead, 2008 ozone, 2010 nitrogen
dioxide (NO,), 2010 sulfur dioxide
(SO,), and 2012 PM» s NAAQS specific
to CAA section 110(a)(2)(E) (also known
as “‘element E”’). EPA is not acting on
the 2012 PM, s NAAQS infrastructure
revision in this rulemaking.

II. What is our response to comments
received on the proposed rulemaking?

The proposed rulemaking associated
with this final action was published on
May 16, 2019 (84 FR 22082), and EPA
received one comment during the
comment period, which ended on June
17, 2019. A synopsis of the adverse
comment, as well as EPA’s response, is
discussed below.

Comment: The commenter suggests
that the proposed SIP revision is not
approvable because definitions of
several of the key terms are not located
anywhere in the Illinois Administrative
Code, specifically “significant portion of
income,” “represent the public
interest,” “adequately disclosed,”
“conflict of interest,” and “‘bias.” The
commenter also states that the text of
the new SIP provision does not specify
that it applies to the Pollution Control
Board or to the IEPA.

Response: EPA disagrees that this
action is not approvable for the reasons
stated in the comment. The language
that the state has adopted and that EPA
is approving into the Illinois SIP is
identical to the language in CAA section
128, and therefore meets the statutory
requirements. When appropriate, EPA
allows states to adopt identical language
from the CAA into a SIP for statutory
and regulatory requirements. EPA notes
that the CAA itself does not define the
terms noted by the commenter, and
therefore the meanings may depend
upon the specific facts and
circumstances of a given situation.
While EPA’s 1978 guidance for CAA
section 128 provides recommended
definitions, the guidance also specifies
that it does not create a requirement that
all SIPs must include EPA’s suggested
definitions for CAA section 128
verbatim, or that states must include
any such definitions in SIPs at all.* The
legislative history of the 1977
amendments to the CAA also indicates
that states have some flexibility to
determine the specific provisions
needed to satisfy the requirements of
section 128, so long as the statutory
requirements are met, specifically, the
conference committee for the 1977
amendments stated that “it is the
responsibility of each state to determine
the specific requirements to meet the
general requirements of [section 128].” 2
EPA has previously approved SIP
provisions with requirements that
closely track or mirror the explicit
statutory language of CAA section 128

9 <6

11978 Guidance, “Model Letter from Regional

Offices to States,” at 2—-3.

2H.R. Rep. 95-564 (1977), reprinted in Legislative
History of the Clean Air Act Amendments of 1977,
526-527 (1978).

as meeting the requirements of CAA
section 128 into other states’ SIPs.3

The SIP revision language is also clear
that it applies to the Pollution Control
Board and IEPA because the added
language appears in the Illinois
Administrative Code under Title 35:
Environmental Protection, Subtitle A:
General Provisions, Chapter 1: Pollution
Control Board. Therefore, the “Board”
referenced in the SIP revision is plainly
referring to IEPA’s Pollution Control
Board because that board is the subject
of the entire chapter. Thus, the Board is
a “board or body” within the meaning
of CAA section 128, and the state is
properly imposing requirements on the
Board through SIP provisions as
required by CAA section 110(a)(2)(E)(ii).

ITI. What action is EPA taking?

EPA is approving 35 Ill. Adm. Code
101.112(d) as satisfying the
requirements of CAA section 128. EPA
is also approving the infrastructure
element under CAA section
110(a)(2)(E)(ii) for the 2006 PM, s, 2008
lead, 2008 ozone, 2010 NO,, and 2010
SO-> NAAQS. Final approval of this
action will terminate the Federal
Implementation Plan Clock started for
the disapproval of CAA section
110(a)(2)(E)(ii) for the 2006 PM, s and
2008 ozone NAAQS (see 80 FR 51730
(Aug. 26, 2015)).

IV. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Illinois regulations
described in the amendments to 40 CFR
part 52 set forth below. EPA has made,
and will continue to make, these
documents generally available through
www.regulations.gov, and at the EPA
Region 5 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
Illinois SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.*

3 See also EPA proposed rule on South Dakota, 79
FR 71040, 71052, finalized at 80 FR 4799; and
Alabama, 83 FR 5594, finalized at 83 FR 31454.

462 FR 27968 (May 22, 1997).
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V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 22, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the

purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See CAA
section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Sulfur oxides.

Dated: September 4, 2019.
Cheryl L Newton,
Acting Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.720 is amended:
m a. In the table in paragraph (c), under
“Chapter I: Pollution Control Board,” by
adding entries for “Part 101: General
Rules” before ‘“Part 106: Procedural
Regulations”’; and
m b. In the table in paragraph (e), under
the heading “Section 110(a)(2)
Infrastructure Requirements,” by
revising the entries for 2006 24-hour
PM, s NAAQS Infrastructure
Requirements”, 2008 Lead NAAQS
Infrastructure Requirements”, <2008
Ozone NAAQS Infrastructure
Requirements”, “2010 NO, NAAQS
Infrastructure Requirements”, and
“2010 SO, NAAQS Infrastructure
Requirements”.

The additions and revisions read as
follows:

§52.720 Identification of plan.
* * * * *
(C) * *x %
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EPA-APPROVED ILLINOIS REGULATIONS AND STATUTES
lllinois citation Title/subject State effective date EPA approval date Comments
Part 101: General Rules—Subpart A: General Provisions
101112 Bias and Conflict of 7/5/2017 .oovriieinns 9/23/2019, [Insert Only paragraph (d).
Interest. Federal Register
citation].
* * * * * (e] * * %

EPA-APPROVED ILLINOIS NONREGULATORY AND QUASI-REGULATORY PROVISIONS

Name of SIP provision

Applicable
geographic or
nonattainment area

State submittal date

EPA approval date

Comments

* * *

*

Section 110(a)(2) Infrastructure Requirements

*

2006 24-hour PMy 5
NAAQS Infrastruc-
ture Requirements.

2008 Lead NAAQS In-
frastructure Require-
ments.

2008 Ozone NAAQS
Infrastructure Re-
quirements.

2010 NO2 NAAQS In-
frastructure Require-
ments.

2010 SOz NAAQS In-
frastructure Require-
ments.

* * *

Statewide .........cccee.... 08/09/11, supple-
mented on 08/25/
11, 06/27/12, and 7/
5/2017.

Statewide .........cc........ 12/31/12 and 7/5/2017

Statewide .........c......... 12/31/12 and 7/5/2017

Statewide ................... 12/31/12 and 7/5/2017

Statewide ................... 12/31/12 and 7/5/2017

*

9/23/2019, [Insert
Federal Register
citation].

9/23/2019, [Insert
Federal Register
citation].

9/23/2019, [Insert
Federal Register
citation].

9/23/2019, [Insert
Federal Register
citation].

9/23/2019, [Insert
Federal Register
citation].

* *

All  CAA infrastructure elements under
110(a)(2) have been approved except
(D)(i)(l) [Prongs 1 and 2], (D)(ii), and the
PSD portions of (C), (D)(i)(Il) [Prong 3],
and (J), which have been disapproved.
The disapproved elements have Federal
Implementation Plans (FIP) in place and
no further action is needed.

All  CAA infrastructure elements under
110(a)(2) have been approved except
(D)(ii), and the PSD portions of (C),
D)) (1) [Prong 3], and (J), which have
been disapproved. The disapproved ele-
ments have Federal Implementation Plans
(FIP) in place and no further action is
needed.

All  CAA infrastructure elements under
110(a)(2) have been approved except
(D)(i)(l) [Prongs 1 and 2], (D)(ii), and the
PSD portions of (C), (D)(i)(ll) [Prong 3],
and (J), which have been disapproved.
The disapproved elements have Federal
Implementation Plans (FIP) in place and
no further action is needed.

Al CAA infrastructure elements under
110(a)(2) have been approved except
(D)(ii), and the PSD portions of (C),
D)) (1) [Prong 3], and (J), which have
been disapproved. The disapproved ele-
ments have Federal Implementation Plans
(FIP) in place and no further action is
needed.

All  CAA infrastructure elements under
110(a)(2) have been approved except
(D)(ii), and the PSD portions of (C),
(D)(i)(I) [Prong 3], and (J), which have
been disapproved, and (D)(i)(l) [Prongs 1
and 2], which have not yet been sub-
mitted. The disapproved elements have
Federal Implementation Plans (FIP) in
place and no further action is needed.

* *
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[FR Doc. 2019-20129 Filed 9-20-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1983-0002; FRL-9999—
95—-Region 6]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the South Valley Superfund
Site

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 announces the
deletion of Operable Units 1, 2, and 5
of the South Valley Superfund Site
(Site) located in Albuquerque, New
Mexico, from the National Priorities List
(NPL). The NPL, promulgated pursuant
to Section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is an
appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This partial
deletion pertains to Operable Units 1, 2,
and 5. Operable Units 3, 4, and 6 will
remain on the NPL and are not being
considered for deletion as part of this
action. The EPA and the State of New
Mexico, through the New Mexico
Environment Department, have
determined that all appropriate
response actions under CERCLA, other
than operation and maintenance and
five-year reviews, have been completed.
However, this partial deletion does not
preclude future actions under
Superfund.

DATES: This action is effective
September 23, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-HQ-SFUND-
1983-0002. All documents in the docket
are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other

material, such as copyrighted material,

is not placed on the internet and will be

publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through https://
www.regulations.gov or in hard copy at
the site information repositories.

Locations, contacts, phone numbers and

viewing hours are:

Zimmerman Library, Government
Information Department University of
New Mexico, Albuquerque NM 87131,
505.277.9100, Monday—Thursday—7
am.— 2 am., Friday—7 a.m.—9 p.m.,
Saturday—10 a.m.—6 p.m., Sunday—
12 p.m.—2 a.m.

New Mexico Environment Department,
Harold Runnels Building, 1190 St.
Francis Drive, Santa Fe, NM 87505,
505.827.2855, Monday-Friday 8 a.m.—
5 p.m.

FOR FURTHER INFORMATION CONTACT:

Michael A. Hebert, Remedial Project

Manager, U.S. Environmental Protection

Agency, Region 6, Mailcode—SEDRL,

1201 Elm Street, Dallas, Texas 75270—

2102, 214-665—8315, email:

hebert.michael@epa.gov.

SUPPLEMENTARY INFORMATION: The

portion of the site to be deleted from the

NPL is: Operable Units 1, 2, and 5 of the

South Valley Superfund Site,

Albuquerque, New Mexico. A Notice of

Intent for Partial Deletion for this Site

was published in the Federal Register

(83 FR 36838) on July 31, 2018.

The closing date for comments on the
Notice of Intent for Partial Deletion was
August 30, 2018. Based upon comments,
the EPA conducted an informational
meeting on December 11, 2018, in
Albuquerque, New Mexico, to provide
information to the public concerning the
proposed partial deletion. Subsequently,
the EPA reopened the public comment
period published in the Federal
Register (84 FR 33721) on July 15, 2019.
The closing date for comments from the
reopened comment period was August
14, 2019. All comments received since
the July 31, 2018, Notice of Intent for
Partial Deletion were considered by the
EPA. Thirty-four comments, generally
addressing the partial deletion process,
were received during two public
comment periods. The comments did
not contain information indicating that
the response actions for Operable Units
1, 2, and 5 did not meet the Site remedy
decision requirements, or that these
portions of the Site do not otherwise

satisfy EPA criteria for partial deletion
(included in Section 300.425(e) of the
NCP and consistent with the Notice of
Policy Change: Partial Deletion of Sites
Listed on the NPL, 60 FR 55466 (Nov.
1, 1995)). Therefore, the EPA has
determined that Operable Units 1, 2,
and 5, will be deleted from the National
Priorities List. A responsiveness
summary was prepared and placed in
both the docket, EPA-HQ-SFUND—
1983-0002, on www.regulations.gov,
and in the local repositories listed
above.

EPA maintains the NPL as the list of
sites that appear to present a significant
risk to public health, welfare, or the
environment. Deletion of a site from the
NPL does not preclude further remedial
action. Whenever there is a significant
release from a site deleted from the NPL,
the deleted site may be restored to the
NPL without application of the hazard
ranking system. Deletion of portions of
a site from the NPL does not affect
responsible party liability, in the
unlikely event that future conditions
warrant further actions.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: September 10, 2019.
Ken McQueen,
Regional Administrator, Region 6.

For reasons set out in the preamble,
40 CFR part 300 is amended as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9657; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

m 2. Table 1 of appendix B to part 300
is amended by revising the entry for
“NM, South Valley” to read as follows:

Appendix B to Part 300—National
Priorities List


https://www.regulations.gov
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TABLE 1—GENERAL SUPERFUND SECTION
State Site name City/county Notes 2
NM e South Valley ......ccocveviiiiiiiiciicieeee, AlDUQUEIQUE .....coeiiiiiiiiiee e P

aBased on issuance of health advisory by Agency for Toxic Substances and Disease Registry (if scored, HRS score need not be greater than

or equal to 28.50).

*

P = Sites with partial deletion(s).

* * * * *

[FR Doc. 2019-20193 Filed 9-20-19; 8:45 am|
BILLING CODE 6560-50—-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2019-0003; Internal
Agency Docket No. FEMA-8597]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at https://
www.fema.gov/national-flood-
insurance-program-community-status-

book.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.
FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended

* * *

on the suspension date or for further
information, contact Adrienne L.
Sheldon, PE, CFM, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 400 C
Street SW, Washington, DC 20472, (202)
212-3966.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction
from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A notice withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHAS) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a

* *

flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
FEMA has determined that the
community suspension(s) included in
this rule is a non-discretionary action
and therefore the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) does not apply.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action


https://www.fema.gov/national-flood-insurance-program-community-status-book
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under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of

information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

. . - ’ : Date certain Federal
. Community | Effective date authorization/cancellation Current effective )
State and location : : h assistance no longer
No. of sale of flood insurance in community map date available in SFHAs
Region IV
Mississippi:
Hancock County, Unincorporated 285254 | June 30, 1970, Emerg; September 9, | September 27, 2019 September 27, 2019.
Areas. 1970, Reg; September 27, 2019,
Susp.
Pearl River County, Unincorporated 280129 | October 16, 1979, Emerg; May 17, | ...... dO™ e Do.
Areas. 1990, Reg; September 27, 2019,
Susp.
Picayune, City of, Pearl River 280130 | May 13, 1974, Emerg; March 4, 1980, | ...... o [o Do.
County. Reg; September 27, 2019, Susp.
Poplarville, City of, Pearl River 280365 | N/A, Emerg; November 8, 2007, Reg; | ...... o [o R Do.
County. September 27, 2019, Susp.
Region X
Alaska: Matanuska-Susitna Borough ..... 020021 | January 23, 1979, Emerg; May 1, | ...... (o [0 RN Do.
1985, Reg; September 27, 2019,
Susp.

*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: September 12, 2019.
Eric Letvin,
Deputy Assistant Administrator for
Mitigation, Federal Insurance and Mitigation
Administration—FEMA Resilience,
Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. 2019-20214 Filed 9-20-19; 8:45 am]|
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 19-885]

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
FM Table of Allotments, of the
Commission’s rules, by reinstating
certain vacant FM allotments. These FM
allotments are considered vacant
because of the cancellation of the
associated authorizations and licenses,
or the dismissal of long-form auction

applications. Theses vacant FM
allotments have previously undergone
notice and comment rule making.
Reinstatement of the vacant allotments
is merely a ministerial action to
effectuate licensing procedures.
Therefore, we find for good cause that
further notice and comment are
unnecessary.

DATES: Effective September 23, 2019.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Order,
adopted September 5, 2019 and released
September 6, 2019. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street SW, Washington,
DC 20554. The full text is also available
online at http://apps.fcc.gov/ecfs/. This
document does not contain information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. The Commission
will not send a copy of the Order in a
report to be sent to Congress and the
Government Accountability Office

pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A) because
the Order is a ministerial action.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.

m 2.In § 73.202, the table in paragraph
(b) is amended as follows:

m a. By adding an undesignated center
heading “US States” before Alabama;
m b. Under Alabama by adding an entry
for “Hamilton” in alphabetical order;
m c. Under Arizona by adding an entry
for ““Aguila” in alphabetical order and
revising the entry for “Bagdad”’;


http://apps.fcc.gov/ecfs/
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m d. Under California by adding an
entry for “Sacramento’ in alphabetical
order;

m e. Under Massachusetts by adding an
entry for “Orange” in alphabetical
order;

m f. Under Texas by revising the entries
for “Marathon” and “Mason” and
revising the entry for “Roby”’; and

m g. By adding an undesignated center
heading “US Territories” before
American Samoa.

The additions and revisions read as
follows:

§73.202 Table of Allotments.

(b) * *x %
TABLE 1 TO PARAGRAPH (b)

[US States]

Channel No.
ALABAMA
Hamilton .........ccooeveeeiiiinee. 221A
ARIZONA
Aguila e 297C2
Bagdad ..., 299C3
CALIFORNIA
Sacramento .........cccceeeeeenneenn. 300B
MASSACHUSETTS
Orange .....ccccovveviiiiieiiieens 247A
TEXAS
Marathon .......ccoceevvcveiienens 276C1
MaSOoN ....oeeveeeiiiiieeeee e 281C2, 239C2
RODY e, 290A
U.S. Territories.

[FR Doc. 2019-20210 Filed 9-20-19; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 180713633-9174-02]
RIN 0648-XY034

Fisheries of the Exclusive Economic
Zone Off Alaska; Several Groundfish
Species in the Bering Sea and Aleutian
Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; apportionment
of reserves; request for comments.

SUMMARY: NMFS apportions amounts of
the non-specified reserve to the initial
total allowable catch ITAC) and
Community Development Quota (CDQ)
of Bering Sea and Aleutian Islands
(BSAI) arrowtooth flounder and to the
ITAC of Aleutian Islands (AI) Greenland
turbot, Al sablefish, Bering Sea (BS)
sablefish, BS “other rockfish,” Bering
Sea and Eastern Aleutian Islands (BS/
EAI) blackspotted/rougheye rockfish,
Central Aleutian Islands and Western
Aleutian Islands (CAI/WAI)
blackspotted/rougheye rockfish, BSAI
northern rockfish, BSAI sharks, and
BSALI shortraker rockfish. This action is
necessary to allow the fisheries to
continue operating. It is intended to
promote the goals and objectives of the
fishery management plan for the BSAI
management area.

DATES: Effective September 18, 2019,
through 2400 hrs, Alaska local time,
December 31, 2019. Comments must be
received at the following address no
later than 4:30 p.m., Alaska local time,
October 3, 2019.

ADDRESSES: Submit your comments,
identified by docket number NOAA—-
NMFS-2018-0089, by either of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov/docket?
D=NOAA-NMFS-2018-0089, click the
“Comment Now!” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS. Mail
comments to P.O. Box 21668, Juneau,
AK 99802-1668.

Instructions: NMFS may not consider
comments if they are sent by any other

method, to any other address or
individual, or received after the
comment period ends. All comments
received are a part of the public record
and NMFS will post the comments for
public viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender is
publicly accessible. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
(BSAI) exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2019 ITAC of Al Greenland turbot
was established as 144 metric tons (mt),
the 2019 CDQ and ITAC of Al sablefish
was established as 1,971 mt, the 2019
CDQ and ITAC of BS sablefish was
established as 1,433 mt, the 2019 ITAC
of BS ““other rockfish”” was established
as 234 mt, the 2019 ITAC of BS/EAI
blackspotted/rougheye rockfish was
established as 64 mt, the 2019 ITAC of
CAI/WAI blackspotted/rougheye
rockfish was established as 173 mt, the
2019 CDQ and ITAC of BSAI arrowtooth
flounder was established as 7,656 mt,
the 2019 ITAC of BSAI northern
rockfish was established as 5,525 mt,
the 2019 ITAC of BSAI sharks was
established as 106 mt, and the 2019
ITAC of BSAI shortraker rockfish was
established as 304 mt by the final 2019
and 2020 harvest specifications for
groundfish of the BSAI (84 FR 9000,
March 13, 2019). In accordance with
§679.20(a)(3) the Regional
Administrator, Alaska Region, NMFS,
has reviewed the most current available
data and finds that the ITACs for Al
Greenland turbot, Al sablefish, BS
sablefish, BS “other rockfish,” BS/EAI
blackspotted/rougheye rockfish, CAI/
WALI blackspotted/rougheye rockfish,
BSAI northern rockfish, BSAI sharks,
BSAI shortraker rockfish, and the CDQ
and ITAC for BSAI arrowtooth flounder
need to be supplemented from the non-
specified reserve to promote efficiency
in the utilization of fishery resources in
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the BSAI and allow fishing operations to
continue.

Therefore, in accordance with
§679.20(b)(3), NMFS apportions from
the non-specified reserve of groundfish
to ITACs and CDQ in the BSAI
management area as follows: 25 mt to Al
Greenland turbot, 37 mt to Al sablefish,
56 mt to BS sablefish, 450 mt to BS
“other rockfish,” 11 mt to BS/EAI
blackspotted/rougheye rockfish, 31 mt
to CAI/WAI blackspotted/rougheye
rockfish, 1,344 mt to BSAI arrowtooth
flounder, 3,000 mt to BSAI northern
rockfish, 19 mt to BSAI sharks, and 54
mt to BSAI shortraker rockfish. These
apportionments are consistent with
§679.20(b)(1)(i) and do not result in
overfishing of any target species because
the revised ITACs and total allowable
catches (TACs) are equal to or less than
the specifications of the acceptable
biological catch in the final 2019 and
2020 harvest specifications for
groundfish in the BSAI (84 FR 9000,
March 13, 2019).

The harvest specification for the 2019
ITACs and TACs included in the harvest
specifications for groundfish in the
BSAI are revised as follows: 169 mt for
Al Greenland turbot, 2,008 mt for Al
sablefish, 1,489 mt for BS sablefish, 684
mt for BS “other rockfish,” 75 mt for

BS/EAI blackspotted/rougheye rockfish,
204 mt for CAI/WAI blackspotted/
rougheye rockfish, 9,000 mt for BSAI
arrowtooth flounder, 8,525 mt for BSAI
northern rockfish, 125 mt for BSAI
sharks, and 358 mt for BSAI shortraker
rockfish.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) and
§679.20(b)(3)(iii)(A) as such a
requirement is impracticable and
contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent NMFS from responding
to the most recent fisheries data in a
timely fashion and would delay the
apportionment of the non-specified
reserves of groundfish to the Al
Greenland turbot, Al sablefish, BS
sablefish, BS “other rockfish,” BS/EAI
blackspotted/rougheye rockfish, CAl/
WALI blackspotted/rougheye rockfish,
BSALI arrowtooth flounder, BSAI
northern rockfish, BSAI sharks, and

BSAI shortraker rockfish. Immediate
notification is necessary to allow for the
orderly conduct and efficient operation
of this fishery, to allow the industry to
plan for the fishing season, and to avoid
potential disruption to the fishing fleet
and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of September 11, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Under §679.20(b)(3)(iii), interested
persons are invited to submit written
comments on this action (see
ADDRESSES) until October 3, 2019.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 18, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-20556 Filed 9-18-19; 4:15 pm]
BILLING CODE 3510-22-P
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contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 301 and 319

[Docket No. APHIS—-2016-0065]

RIN 0579-AE41

Deregulation of Pine Shoot Beetle

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
our regulations to remove the domestic
pine shoot beetle (PSB) quarantine and
to eliminate the restrictions that apply
to the importation of PSB host material
from Canada. We have prepared an
analysis of regulatory options, which we
are making available for public review
and comment, that evaluates the
effectiveness of the regulatory program
in slowing the spread of the pest and
reducing damages. This action would
provide flexibility to the States as they
manage PSB, would allow Federal
resources spent on this program to be
allocated elsewhere, and would remove
PSB-related interstate movement and
importation restrictions on PSB
regulated articles.

DATES: We will consider all comments
that we receive on or before November
22, 2019.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!
docketDetail;D=APHIS-2016-0065.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2016-0065, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road, Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/#!docketDetail;
D=APHIS-2016-0065 or in our reading
room, which is located in Room 1141 of

the USDA South Building, 14th Street
and Independence Avenue SW,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: Ms.
Claudia Ferguson, M.S., Senior
Regulatory Policy Specialist, Regulatory
Coordination and Compliance, Imports,
Regulations, and Manuals, PPQ, APHIS,
4700 River Road, Unit 133, Riverdale,
MD 20737-1236; (301) 851-2352.

SUPPLEMENTARY INFORMATION:
Background

Pine shoot beetle (PSB, Tomicus
piniperda) is a pest of pines in Africa,
Asia, and Europe. Biologically, this
species of bark beetle is considered to be
a secondary pest of pine and not able to
successfully attack healthy trees. PSB
colonize fresh timber and dying pine
trees in early spring. Larvae feed within
the galleries under the bark and emerge
as adults from shoots after a hard frost
and move to the base of the tree to
reproduce.

PSB was first detected in the United
States in a Christmas tree farm in Ohio
in 1992. Based on an initial finding of
potentially high economic losses in
1992, the Animal and Plant Health
Inspection Service (APHIS)
implemented a regulatory program to
regulate at-risk pine commodities,
including logs with bark, Christmas
trees, and nursery stock in known
infested areas.

The regulations in “Subpart G—Pine
Shoot Beetle” (7 CFR 301.50 through
301.50-10, referred to below as the
regulations) restrict the interstate
movement of certain regulated articles
(generally wood and wood products)
from quarantined areas in order to
prevent the spread of PSB into
noninfested areas of the United States.
Since the PSB program was initiated in
1992, PSB has advanced at a slow rate
and the damage to native pines,
plantations, and the nursery trade has
been minimal. In 2015, APHIS met with
the National Plant Board to reassess the
relevance and need for the PSB
regulatory program given the slow
advancement and minimal damage of
PSB and the limited resources allotted
to the PSB program.

We have prepared an analysis? of
regulatory options entitled “Pine Shoot
Beetle, Tomicus piniperda (Linnaeus):
Analysis of Regulatory Options”
(February 2015) to evaluate the PSB
program in terms of its effectiveness and
efficiency in slowing the spread and
reducing losses. The analysis looked at
timber losses and estimated compliance
costs incurred by Christmas tree growers
in quarantined areas. Given the little
damage observed as a result of PSB and
the amount of resources allocated to
manage the minimal risks associated
with PSB, we have determined it is
appropriate to deregulate PSB. While
the possibility exists that PSB may
spread at a faster rate and enter
Southern States sooner under this
proposal, we anticipate that PSB will be
controlled within managed timber
stands in the South.

Accordingly, we are proposing to
remove, in their entirety, the regulations
in “Subpart G—Pine Shoot Beetle” in 7
CFR part 301. If adopted, references to
the regulations in 7 CFR part 319 of
“Subpart G—Logs, Lumber, and Other
Wood Articles” would be obsolete.
Therefore, we are proposing to remove
the PSB-based restrictions on pine
articles from Canada that are found in
§§319.40-3 and 319.40-5.

Executive Orders 12866 and 13771 and
Regulatory Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.
Further, this rule is a deregulatory
action under Executive Order 13771.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov website (see ADDRESSES
above for instructions for accessing
Regulations.gov).

APHIS is proposing to amend its
regulations to remove the domestic PSB
quarantine and to eliminate the

1The analysis may be viewed on the
Regulations.gov website (see ADDRESSES above for
instructions for accessing Regulations.gov) or
obtained from the person listed under FOR FURTHER
INFORMATION CONTACT.
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restrictions that apply to the
importation of PSB host material from
Canada. Although PSB is now found
throughout the northeast and north
central United States, damage to native
pines and pine plantations and costs to
the nursery trade have been minimal. It
is now considered a minor pest that can
be readily controlled locally.

Establishments that may {;e affected
are ones that grow, handle, or move
regulated pine (Pinus spp.) products:
Bark products, Christmas trees, logs and
firewood with bark attached, lumber
with bark attached, nursery stock, raw
pine materials for pine wreaths and
garlands, and stumps. Potentially
affected establishments include timber
tract operations, forest product
operations, logging companies, forest
tree nurseries, and Christmas tree
operations. The majority of these
establishments are small entities.

Regulated articles from PSB
quarantined areas may be moved
interstate if accompanied by a certificate
or limited permit. Under the proposed
rule, affected establishments in the
Federal PSB quarantined area would no
longer incur costs of complying with
certification or permitting requirements.
Businesses that operate under Federal
PSB compliance agreements, of which
there are about 100, are the
establishments most likely to be
shipping regulated articles interstate.
With the proposed rule, they would
forgo the paperwork and recordkeeping
costs of compliance. For affected
entities that do not operate under
compliance agreement, the costs of
inspection are incurred by APHIS,
unless they occur outside of normal
working hours.

We estimate that an establishment
with an active PSB compliance
agreement spends 4 to 8 hours annually
collecting data and ensuring adherence
to the agreement. Based on this
estimate, total annual cost savings from
PSB deregulation for establishments
with active compliance agreements
could be between $12,480 and $59,600.
In accordance with guidance on
complying with Executive Order 13771,
the single primary estimate of the cost
savings of this proposed rule is about
$36,000, the mid-point estimate
annualized in perpetuity using a 7
percent discount rate.

Besides yielding cost savings for
entities with compliance agreements,
sales volumes for at least some
businesses could increase if their sales
are currently constrained because of the
Federal quarantine. Restrictions
ultimately borne would depend on
whether States decide to enforce their
own PSB quarantine programs.

Internationally, the proposed
deregulation is unlikely to affect exports
of pine products. In 2016, the United
States exported about $243 million of
pine logs and timber, of which $74
million were Christmas trees and other
plants used for ornamental purposes.
However, these exports are required to
be treated otherwise for pine wood
nematode under a systems approach
and accompanied by a phytosanitary
certificate as proof that the trees meet
the import countries’ requirements, as
documented in ISPM 12.

Longer term, any delay in PSB spread
attributable to the quarantine
regulations would end with finalization
of this proposed rule. It is possible that
without the PSB program, human-
assisted dispersal of PSB would have
occurred more rapidly and extended to
areas that are not yet infested; the
impact of the proposed rule on pine
populations in natural and urban
environments within and outside
currently quarantined areas—and on
businesses that grow, use, or process
pine products—is indeterminate. Still,
PSB has caused negligible direct damage
despite having spread widely, and
compliance costs that would no longer
be incurred under the proposed rule are
minimal.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 2 CFR
chapter IV.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) State and local laws and
regulations will not be preempted; (2)
no retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
reporting, recordkeeping, or third party
disclosure requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

List of Subjects
7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR parts 301 and 319 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

m 1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—
7786; 7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 issued under Sec. 204,
Title II, Public Law 106-113, 113 Stat.
1501A—-293; sections 301.75—15 and 301.75—
16 issued under Sec. 203, Title II, Public Law
106—224, 114 Stat. 400 (7 U.S.C. 1421 note).

Subpart G—Pine Shoot Beetle
[Removed and Reserved]

m 2. Subpart G—Pine Shoot Beetle,
consisting of §§ 301.50 through 301.50-
10, is removed and reserved.

PART 319—FOREIGN QUARANTINE
NOTICES

m 3. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 1633, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

§319.40-3 [Amended]

m 4. Section 319.40-3 is amended by
removing paragraph (a)(1)(i)(B) and
redesignating paragraph (a)(1)(i)(C) as
(a)(1)({H)(B).

§319.40-5 [Amended]

m 5. Section 319.40-5 is amended by

removing and reserving paragraph (m).
Done in Washington, DG, this 16th day of

September 2019.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2019-20381 Filed 9-20-19; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 923

[Doc. No. AMS-SC-19-0049; SC19-923-1
PR]

Marketing Order Regulating the
Handling of Sweet Cherries Grown in
Designated Counties in Washington;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement a recommendation from the
Washington Cherry Marketing
Committee (Committee) to decrease the
assessment rate established for the
2019-2020 and subsequent fiscal
periods. The assessment rate would
remain in effect indefinitely unless
modified, suspended, or terminated.

DATES: Comments must be received by
October 23, 2019.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
Internet: http://www.regulations.gov.
Comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.regulations.gov. All comments
submitted in response to this rule will
be included in the record and will be
made available to the public. Please be
advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT: Dale
Novotny, Marketing Specialist, or Gary
Olson, Regional Director, Northwest
Marketing Field Office, Marketing Order
and Agreement Division, Specialty
Crops Program, AMS, USDA;
Telephone: (503) 326—2724, Fax: (503)
326—7440, or Email: dalej.novotny@
usda.gov or GaryD.Olson@usda.gov.
Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence

Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.

SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes to amend regulations issued to
carry out a marketing order as defined
in 7 CFR 900.2(j). This proposed rule is
issued under Marketing Order No. 923,
as amended (7 CFR part 923), regulating
the handling of sweet cherries grown in
designated counties of Washington. Part
923 (referred to as the “Order”) is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.” The Committee
locally administers the Order and is
comprised of sweet cherry growers and
handlers operating within the area of
production.

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
13563 and 13175. This proposed rule
falls within a category of regulatory
actions that the Office of Management
and Budget (OMB) exempted from
Executive Order 12866 review.
Additionally, because this proposed
rule does not meet the definition of a
significant regulatory action, it does not
trigger the requirements contained in
Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”” (February 2, 2017).

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the Order now in
effect, Washington sweet cherry
handlers are subject to assessments.
Funds to administer the Order are
derived from such assessments. It is
intended that the assessment rate would
be applicable to all assessable
Washington sweet cherries for the 2019—
2020 fiscal period, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any

district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

The Order authorizes the Committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. Committee
members are familiar with the
Committee’s needs and with the costs of
goods and services in their local area
and can formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting where all
directly affected persons have an
opportunity to participate and provide
input.

This proposed rule would decrease
the assessment rate from $0.25 to $0.20
per ton of Washington sweet cherries
handled for the 2019-2020 and
subsequent fiscal periods. The proposed
lower rate is necessary to fund the
Committee’s 2019-2020 fiscal period
budgeted expenditures while
maintaining the Committee’s financial
reserve fund at an amount not exceeding
approximately one fiscal period’s
operational expenses. Based on input
received from growers at an annual
meeting, the 2019 crop of Washington
sweet cherries is expected to be similar
in volume, and of exceptional quality,
compared to the 2018 crop. The
Committee believes that decreasing the
continuing assessment rate would allow
the Committee to fully fund its 2019-
2020 budgeted expenses and maintain
its financial reserve within the limits
established in the Order.

The Committee held a well-publicized
meeting May 8, 2019, where all
interested parties were encouraged to
participate in the discussions. However,
the Order’s quorum requirement was
not met, and the Committee was not
able to conduct official business. The
following day, the Committee
conducted the vote by email and, with
a vote of 15-1, recommended 2019-
2020 fiscal period budgeted
expenditures of $56,250 and an
assessment rate of $0.20 per ton of sweet
cherries handled. In comparison, last
year’s budgeted expenditures were
$55,750. The proposed assessment rate
of $0.20 is $0.05 lower than the $0.25
per ton rate currently in effect. The
Committee recommended the
assessment rate decrease because of a
normal size crop estimate and a
financial reserve fund balance that was
higher than the Committee believes is
responsible. At the recommended
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assessment rate and budgeted
expenditures, the Committee expects its
financial reserve to be $55,093 at the
end of the 2019-2020 fiscal period,
which would be within the limits set in
the Order.

The major expenditures
recommended by the Committee for the
2019-2020 fiscal period include $25,000
for program management contract
services provided by the Washington
State Fruit Commission, $7,250 for
administrative expenses, $7,000 for
regulation proceedings, $5,000 for data
management, $5,000 for research,
$4,000 for an annual audit, and $3,000
for travel. In comparison, these major
expense categories budgeted for the
2018-2019 fiscal period were $25,000,
$6,950, $7,000, $5,000, $5,000, $3,800,
and $3,000, respectively.

The assessment rate recommended by
the Committee was derived by
considering anticipated expenses,
expected sweet cherry sales, and the
amount of funds available in the
authorized reserve. Expected income
derived from handler assessments of
$40,000 (200,000 tons of sweet cherries
at $0.20 per ton), plus $5 interest
income and $16,245 from the reserve
would be adequate to cover budgeted
expenses of $56,250. Funds from the
reserve (estimated to be $71,338 at the
beginning of the 2019-2020 fiscal
period) would be used to supply part of
the Committee’s 2019-2020 expenses in
an effort to keep the reserve within the
maximum permitted by the Order in
§923.142(a).

The assessment rate proposed in this
rule would continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate would
be in effect for an indefinite period, the
Committee would continue to meet
prior to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA would evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s budget for subsequent
fiscal periods would be reviewed and,
as appropriate, approved by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act are unique in that they are brought
about through group action of
essentially small entities acting on their
own behalf.

There are approximately 1,450
growers and 37 handlers of sweet
cherries in the regulated production
area subject to regulation under the
Order. Small agricultural service firms
are defined by the Small Business
Administration (SBA) as those having
annual receipts of less than $7,500,000,
and small agricultural producers are
defined as those having annual receipts
of less than $750,000 (13 CFR 121.201).

According to data from USDA Market
News, the 2018 season average f.0.b.
price for Washington sweet cherries was
approximately $35.14 per 15-pound
carton. The Committee reported that the
industry shipped 3,964 tons for the
season, which equals approximately
27,394,133 cartons (204,456 tons at a net
weight of 15 pounds per carton). Using
the number of handlers, and assuming
a normal distribution, most handlers
would have average annual receipts of
more than $7,500,000 ($35.14 times
27,394,133 cartons equals $962,629,845
divided by 37 handlers equals
$26,017,022 per handler).

In addition, based on USDA National
Agricultural Statistics Service data, the
weighted average grower price for the
2018 season was $1,900 per ton of sweet
cherries. Based on grower price,
shipment data, and the total number of
Washington sweet cherry growers, and
assuming a normal distribution, the
average annual grower revenue is below
$750,000 ($1,900 times 205,456 tons
equals $390,366,400 divided by 1,450
growers equals $269,218 per grower).
Thus, most growers of Washington
sweet cherries may be classified as
small entities, but most of their handlers
may be classified as large entities.

This proposed rule would decrease
the assessment rate collected from
handlers for the 2019-2020 and
subsequent fiscal periods from $0.25 to
$0.20 per ton of Washington sweet
cherries handled. The Committee

recommended 2019-2020 fiscal period
expenditures of $56,250 and the $0.20
per ton assessment rate with an
affirmative vote of 15-1. The one
dissenting voter gave no reason for their
opposition. The proposed assessment
rate of $0.20 is $0.05 lower than the rate
for the 2018-2019 fiscal period. The
Committee estimates that the industry
will handle 200,000 tons of fresh,
Washington sweet cherries during the
2019-2020 fiscal period. Thus, the $0.20
per ton rate should provide $40,000 in
assessment income. Income derived
from handler assessments, along with $5
interest income and $16,245 from the
reserve, would be adequate to cover all
budgeted expenses.

The major expenditures
recommended by the Committee for the
2019-2020 fiscal period include $25,000
for program management contract
services provided by the Washington
State Fruit Commission, $7,250 for
administrative expenses, $7,000 for
regulation proceedings, $5,000 for data
management, $5,000 for research,
$4,000 for an annual audit, and $3,000
for travel. In comparison, these major
expense categories budgeted for the
2018-2019 fiscal period were $25,000,
$6,950, $7,000, $5,000, $5,000, $3,800,
and $3,000, respectively.

The proposed lower assessment rate
would cover most of the Committee’s
2019-2020 fiscal period budgeted
expenditures, with the balance to come
from the financial reserve. Decreasing
the continuing assessment rate and
using some funds from the reserve
would allow the Committee to fully
fund budgeted expenses and bring its
financial reserve to a level that is
compliant with the Order.

Prior to arriving at this budget and
assessment rate, the Committee
considered maintaining the current
assessment rate of $0.25 per ton.
However, after grower input and
discussions at the May 8, 2019, meeting,
the Committee projected the 2019 crop
to be as good or better than the previous
year. This amount of production at the
current assessment level of $0.25 per
ton would generate too much
assessment income to fund the
Committee’s operations for the 2019—
2020 fiscal period, but its financial
reserve would not be in compliance
with the Order. Based on estimated
shipments, the recommended
assessment rate of $0.20 per ton of sweet
cherries should provide $40,000 in
assessment income. The Committee
determined assessment revenue would
be adequate to cover most of its
budgeted expenditures for the 2019-
2020 fiscal period, with the balance
coming from its financial reserve.
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Reserve funds would be kept within the
amount authorized in the Order.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the average grower price range for
the 2019-2020 season should be
approximately $1,598-$3,081 per ton of
Washington sweet cherries. Therefore,
the estimated assessment revenue for
the 2019-2020 fiscal period as a
percentage of total grower revenue
would be between 0.007 and 0.013
percent.

The Committee’s meetings are widely
publicized throughout the Washington
sweet cherry industry. All interested
persons are invited to attend the
meetings and participate in Committee
deliberations on all issues. Like all
Committee meetings, the May 8, 2019,
meeting was a public meeting and all
entities, both large and small, were able
to express views on this issue.
Interested persons are invited to submit
comments on this proposed rule,
including the regulatory and
information collection impacts of this
action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the OMB and
assigned OMB No. 0581-0189, Fruit
Crops. No changes in those
requirements would be necessary
because of this action. Should any
changes become necessary, they would
be submitted to OMB for approval.

This proposed rule would not impose
any additional reporting or
recordkeeping requirements on either
small or large Washington sweet cherry
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in

the FOR FURTHER INFORMATION CONTACT
section.

List of Subjects in 7 CFR Part 923

Cherries, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 923 is proposed to
be amended as follows:

PART 923—MARKETING ORDER
REGULATING THE HANDLING OF
SWEET CHERRIES GROWN IN
DESIGNATED COUNTIES IN
WASHINGTON

m 1. The authority citation for 7 CFR
part 923 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§923.236 [Amended]
m 2. Amend § 923.236 is as follows:

On and after April 1, 2019, an
assessment rate of $0.20 per ton is
established for the Washington Cherry
Marketing Committee.

Dated: September 17, 2019.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-20451 Filed 9-20-19; 8:45 am]
BILLING CODE 3410-02-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 611, 615, 620, 621, 628
and 630

RIN 3052-AD36

Implementation of the Current
Expected Credit Losses Methodology
for Allowances, Related Adjustments
to the Tier 1/Tier 2 Capital Rule, and
Conforming Amendments

AGENCY: Farm Credit Administration.
ACTION: Proposed rule.

SUMMARY: The Farm Credit
Administration (FCA, we, or our) is
inviting public comment on a proposal
to address changes to our capital and
other regulations, including certain
regulatory disclosure requirements, in
response to recent changes in the U.S.
generally accepted accounting
principles (U.S. GAAP).

DATES: You may send us comments on
or before November 22, 2019.
ADDRESSES: For accuracy and efficiency
reasons, please submit comments by
email or through the FCA’s website. We
do not accept comments submitted by
facsimile (fax), as faxes are difficult for
us to process in compliance with
section 508 of the Rehabilitation Act.

Please do not submit your comment
multiple times via different methods.
You may submit comments by any of
the following methods:

e Email: Send us an email at reg-
comm@fca.gov.

e FCA Website: http://www.fca.gov.
Click inside the “ITwant to. . .” field
near the top of the page; select
‘“comment on a pending regulation”
from the dropdown menu; and click
“Go.”

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Barry F. Mardock, Acting
Director, Office of Regulatory Policy,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

You may review copies of all
comments we receive at our office in
McLean, Virginia, or on our website at
http://www.fca.gov. We will show your
comments as submitted, but for
technical reasons we may omit items
such as logos and special characters.
Identifying information that you
provide, such as phone numbers and
addresses, will be publicly available.
However, we will attempt to remove
email addresses to help reduce internet
spam.

To read comments online, go to
www.fca.gov, click inside the “I want to
. . .7 field near the top of the page;
select “find comments on a pending
regulation” from the dropdown menu;
and click “Go.” This will take you to the
Comment Letters page where you can
select the regulation for which you
would like to read the public comments.
FOR FURTHER INFORMATION CONTACT:
Ryan Leist, Senior Accountant, Office of

Regulatory Policy, (703) 883—4223,

TTY (703) 883—4056; or
Jeremy R. Edelstein, Associate Director,

Finance and Capital Markets Team,

Office of Regulatory Policy, (703)

883-4497, TTY (703) 883—4056; or
Jennifer Cohn, Senior Counsel, Office of

General Counsel, (720) 213-0440,

TTY (703) 883—-4056.
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I. Introduction
A. Objectives of the Proposed Rule

The objectives of the proposed rule
are to:

e Ensure that the System’s capital
requirements, including certain
regulatory disclosures, reflect the
current expected credit losses
methodology, which revises the
accounting for credit losses under U.S.
GAAP; and

¢ Ensure that conforming
amendments to other regulations
accurately reference credit losses.

B. Overview of Changes to U.S.
Generally Accepted Accounting
Principles

In June 2016, the Financial
Accounting Standards Board (FASB)
issued Accounting Standards Update
(ASU) No. 2016-13, Topic 326,
Financial Instruments—Credit Losses,?
which revises the accounting for credit
losses under U.S. GAAP. In pertinent
part, ASU No. 2016-13:

¢ Introduces the current expected
credit losses methodology (CECL),
which replaces the incurred loss
methodology for financial assets
measured at amortized cost;

e Introduces the term purchased
credit deteriorated (PCD) assets, which
replaces the term purchased credit
impaired (PCI) assets;

e Modifies the treatment of credit
losses on available-for-sale (AFS) debt
securities; and

e Requires certain disclosures of
credit quality indicators by year of
origination (or vintage). The new
accounting standard for credit losses
will apply to all System institutions.2

CECL differs from the incurred loss
methodology in several key respects.
CECL requires System institutions to

1 ASU No. 2016-13 introduces ASC Topic 326,
which covers measurement of credit losses on
financial instruments and includes three subtopics:
(i) Subtopic 10: Financial Instruments—Credit
Losses—Overall; (ii) Subtopic 20: Financial
Instruments—Credit Losses—Measured at
Amortized Cost; and (iii) Subtopic 30: Financial
Instruments—Credit Losses—Auvailable-for-Sale
Debt Securities.

2FCA regulation § 628.2 defines System
institution, for capital rule purposes, as a System
bank, an association, Farm Credit Leasing Services
Corporation, and any other FCA-chartered
institution that we determine should be subject to
our capital rules. FCA issued an Informational
Memorandum on September 1, 2016, New
Accounting Standard on Financial Instruments—
Credit Losses, which provided initial information
on CECL.

recognize lifetime expected credit losses
for financial assets measured at
amortized cost, not just those credit
losses that have been incurred as of the
reporting date. CECL also requires the
incorporation of reasonable and
supportable forecasts in developing an
estimate of lifetime expected credit
losses, while maintaining the current
requirement for System institutions to
consider past events and current
conditions. Furthermore, the probable
threshold for recognition of allowances
in accordance with the incurred loss
methodology is removed under CECL.
Estimating expected credit losses over
the life of an asset under CECL,
including consideration of reasonable
and supportable forecasts, results in
earlier recognition of credit losses than
under the existing incurred loss
methodology.

In addition, CECL replaces multiple
impairment approaches in existing U.S.
GAAP. CECL allowances will cover a
broader range of financial assets than
allowance for loan losses (ALL) under
the incurred loss methodology. Under
the incurred loss methodology, in
general, ALL covers credit losses on
loans held for investment and lease
financing receivables, with additional
allowances for certain other extensions
of credit and allowances for credit
losses on certain off-balance sheet credit
exposures (with the latter allowances
presented as a liability).3 These
exposures will be within the scope of
CECL. In addition, CECL covers credit
losses on held-to-maturity (HTM) debt
securities.

As mentioned above, ASU No. 2016—
13 also introduces PCD assets as a
replacement for PCI assets. The PCD
asset definition covers a broader range
of assets than the PCI asset definition.
CECL requires System institutions to
estimate and record credit loss
allowances for a PCD asset at the time
of purchase. The credit loss allowance
is then added to the purchase price to
determine the amortized cost basis of
the asset for financial reporting
purposes. Post-acquisition increases in
credit loss allowances on PCD assets
will be established through a charge to
earnings. This is different from the
current treatment of PCI assets, for
which System institutions are not

3 “Other extensions of credit” includes trade and
reinsurance receivables, and receivables that relate
to repurchase agreements and securities lending
agreements. “‘Off-balance sheet credit exposures”
includes off-balance sheet credit exposures not
accounted for as insurance, such as loan
commitments, standby letters of credit, and
financial guarantees. We note that credit losses for
off-balance sheet credit exposures that are
unconditionally cancellable by the issuer are not
recognized under CECL.

permitted to estimate and recognize
credit loss allowances at the time of
purchase. Rather, in general, credit loss
allowances for PCI assets are estimated
after the purchase only if there is
deterioration in the expected cash flows
from the assets.4

ASU No. 2016-13 also introduces
new requirements for Available-For-Sale
(AFS) debt securities. The new
accounting standard requires that a
System institution recognize credit
losses on individual AFS debt securities
through credit loss allowances, rather
than through direct write-downs, as is
currently required under U.S. GAAP.
AFS debt securities will continue to be
measured at fair value, with changes in
fair value not related to credit losses
recognized in other comprehensive
income. Credit loss allowances on an
AFS debt security are limited to the
amount by which the security’s fair
value is less than its amortized cost.

Upon adoption of CECL, a System
institution will record a one-time
adjustment to its credit loss allowances
as of the beginning of its fiscal year of
adoption equal to the difference, if any,
between the amount of credit loss
allowances required under the incurred
loss methodology and the amount of
credit loss allowances required under
CECL. Except for PCD assets, the
adjustment to credit loss allowances
would be recognized with offsetting
entries to deferred tax assets (DTAs), if
appropriate, and to the fiscal year’s
beginning retained earnings.

The effective date of ASU No. 2016—
13 varies for different banking
organizations. For banking organizations
that are public business entities (PBE)
but not SEC filers (as defined in U.S.
GAAP),5 ASU No. 2016—-13 will become
effective for the first fiscal year
beginning after December 15, 2020,
including interim periods within that
fiscal year. The Federal Farm Credit
Banks Funding Corporation (Funding
Corporation) meets the definition of a

4The System currently holds limited PCI assets,
which have generally been acquired through
business combinations. We do not believe the
amount of PCD assets in the System after the
adoption of CECL will be materially different.

5 A public business entity (PBE) that is not an SEC
filer includes: (1) An entity that has issued
securities that are traded, listed, or quoted on an
over-the-counter market, or (2) an entity that has
issued one or more securities that are not subject
to contractual restrictions on transfer and is
required by law, contract, or regulation to prepare
U.S. GAAP financial statements (including
footnotes) and make them publicly available
periodically. For further information on the
definition of a PBE, refer to ASU No. 2013-12,
Definition of a Public Business Entity, issued in
December 2013.
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PBE,® and it is our understanding that
all System institutions will implement
the new standard for purposes of
System-wide combined financial
statements for the quarter ending March
31, 2021.

C. Regulatory Capital

Changes necessitated by CECL to a
System institution’s retained earnings,
DTAs, and allowances will affect its
regulatory capital ratios.” Specifically,
retained earnings are a key component
of a System institution’s common equity
tier 1 (CET1) capital. An increase in a
System institution’s allowances,
including those estimated under CECL,
generally will reduce the institution’s
earnings or retained earnings, and
therefore its CET1 capital.8

Depending on the nature of the
difference, DTAs arising from temporary
differences (temporary difference DTAs)
are included in a System’s institution’s
risk-weighted assets or are deducted
from CET1 capital.? Increases in
allowances generally give rise to
increases in temporary difference DTAs
that will partially offset the reduction in
earnings or retained earnings.1° Under
§628.20(d)(3), the ALL is included in a
System institution’s tier 2 capital up to
1.25 percent of its standardized total
risk-weighted assets not including any
amount of the ALL.11

II. Description of the Proposed Rule

To address the forthcoming
implementation of changes to U.S.
GAAP resulting from the FASB’s
issuance of ASU No. 2016-13 and to
improve consistency between our
capital rules and U.S. GAAP, we
propose to amend our capital rules to

6 The Funding Corporation is the fiscal agent and
disclosure agent for the System. The Funding
Corporation is responsible for issuing and
marketing debt securities to finance the System’s
loans, leases, and operations and for preparing and
producing the System’s financial results.

7 These capital ratios are specified in FCA
regulation § 628.10.

8 However, allowances recognized on PCD assets
upon adoption of CECL and upon later purchases
of PCD assets generally would not reduce the
System institution’s earnings, retained earnings, or
CET1 capital.

9DTASs arising from temporary differences in
relation to net operating loss carrybacks are risk-
weighted at 100 percent under § 628.32(1)(3). DTAs
that arise from net operating loss and tax credit
carryforwards, net of any related valuation
allowances and net of deferred tax liabilities in
accordance with §628.22(e), are deducted from
CET1 capital under § 628.22(a)(3). All other DTAs
are risk-weighted at 100 percent under
§628.32(1)(5). DTAs are immaterial at most System
institutions.

10 See Accounting Standards Codification Topic
740, “Income Taxes.”

11 Under § 628.2, any amount of ALL greater than
the 1.25 percent limit is deducted from
standardized total risk-weighted assets.

identify which credit loss allowances
under the new accounting standard are
eligible for inclusion in a System
institution’s regulatory capital.12 In
particular, FCA is proposing to add
adjusted allowances for credit losses
(AACL) as a newly defined term in the
capital rules. AACL would include
credit loss allowances related to
financial assets, except for allowances
for PCD assets and AFS debt
securities.13 AACL would be eligible for
inclusion in a System institution’s tier
2 capital subject to the current limit for
including ALL in tier 2 capital under
the capital rules.

The proposal also would provide a
separate capital treatment for
allowances associated with AFS debt
securities and PCD assets that would
apply to System institutions upon
adoption of ASU 2016-13; revise
regulatory disclosure requirements that
would apply to System banks following
their adoption of CECL; 4 and make
conforming amendments to the FCA’s
other regulations that refer to credit loss
allowances to reflect the
implementation of ASU No. 2016-13.

Our capital rules are similar to the
standardized approach capital rules that
the Federal banking regulatory agencies
(FBRAs) 15 adopted for the banking
organizations they regulate, while taking
into account the cooperative structure
and the organization of the System. The
FBRAs published a CECL rule in
February 2019.1¢ Our proposal is very
similar to the FBRAs’ rule.1”

12 Note that § 621.3 requires institutions to
prepare financial statements in accordance with
GAAP, except as otherwise directed by statutory
and regulatory requirements.

13 This exclusion of credit loss allowances on
PCD assets and AFS debt securities is what
differentiates AACL from the term allowance for
credit losses (ACL), which is used by the FASB in
ASU 2016-13 and which applies to both financial
assets and AFS debt securities. Consistent with the
proposal and as described in the following sections,
the AACL definition includes only those
allowances that have been charged against earnings
or retained earnings.

14 Section 628.63 requires System banks to
disclose items such as capital structure, capital
adequacy, credit risk, and credit risk mitigation.

15 The FBRAs are the Office of the Comptroller of
the Currency, the Board of Governors of the Federal
Reserve System, and the Federal Deposit Insurance
Corporation.

1684 FR 4222 (February 14, 2019).

17 FCA staff met with System representatives
during the development of this rule to seek their
input on certain issues. The questions discussed
were similar to the questions asked in the preamble
to the FBRA’s proposed CECL rule. (83 FR 22312,
May 14, 2018). We considered this input in
developing this proposal.

A. Proposed Revisions to the Capital
Rules To Reflect the Change in U.S.
GAAP

1. Introduction of Adjusted Allowances
for Credit Losses as a Newly Defined
Term

FCA is proposing to revise the capital
rules to reflect the revised accounting
standard for credit losses under U.S.
GAAP as it relates to System
institutions’ calculation of regulatory
capital ratios. Under the proposal, the
new capital term AACL, rather than
ALL, would apply to all System
institutions. Consistent with the
treatment of ALL under FCA'’s capital
rules, amounts of AACL would be
eligible for inclusion in an institution’s
tier 2 capital up to 1.25 percent of the
institution’s standardized total risk-
weighted assets not including any
amount of the AACL.

CECL allowances cover a broader
range of financial assets than ALL under
the incurred loss methodology. Under
the capital rules, ALL includes
valuation allowances that have been
established through a charge against
earnings to cover estimated credit losses
on loans or other extensions of credit as
determined in accordance with U.S.
GAAP. Under CECL, credit loss
allowances represent an accounting
valuation account, measured as the
difference between the financial assets’
amortized cost basis and the amount
expected to be collected on the financial
assets (i.e., lifetime credit losses). Thus,
AACL would include allowances for
expected credit losses on HTM debt
securities and lessors’ net investments
in leases that have been established to
reduce these assets to amounts expected
to be collected, as determined in
accordance with U.S. GAAP. AACL also
would include allowances for expected
credit losses on off-balance sheet credit
exposures not accounted for as
insurance, as determined in accordance
with U.S. GAAP. As described below,
however, credit loss allowances related
to AFS debt securities and PCD assets
would not be included in the definition
of AACL.

2. Definition of Carrying Value

FCA is proposing to revise the
regulatory definition of carrying value
under the capital rules to provide that,
for all assets other than AFS debt
securities and PCD assets, the carrying
value is not reduced by any associated
credit loss allowance.

i. Available-for-Sale Debt Securities

Current accounting standards require
a System institution to make an
individual assessment of each of its AFS
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debt securities and take a direct write-
down for credit losses when such a
security is other-than-temporarily
impaired. The amount of the write-
down is charged against earnings, which
reduces CET1 capital and also results in
areduction in the same amount of the
carrying value of the AFS debt security.
ASU No. 2016-13 revises the
accounting for credit impairment of AFS
debt securities by requiring System
institutions to determine whether a
decline in fair value below an AFS debt
security’s amortized cost resulted from
a credit loss, and to record any such
credit impairment through earnings
with a corresponding allowance. Similar
to the current regulatory treatment of
credit-related losses for other-than-
temporary impairment, under the
proposal, all credit losses recognized on
AFS debt securities would flow through
to CET1 capital and reduce the carrying
value of the AFS debt security. Since
the carrying value of an AFS debt
security is its fair value, which would
reflect any credit impairment, credit
loss allowances for AFS debt securities
required under the new accounting
standard would not be eligible for
inclusion in a System institution’s tier
2 capital.

ii. Purchased Credit Deteriorated Assets

Under the new accounting standard,
PCD assets are acquired individual
financial assets (or acquired groups of
financial assets with shared risk
characteristics) that, as of the date of
acquisition and as determined by an
acquirer’s assessment, have experienced
a more-than-insignificant deterioration
in credit quality since origination. The
new accounting standard will require a
System institution to estimate expected
credit losses that are embedded in the
purchase price of a PCD asset and
recognize these amounts as an
allowance as of the date of acquisition.
As such, the initial allowance amount
for a PCD asset recorded on a System
institution’s balance sheet will not be
established through a charge to
earnings. Post-acquisition increases in
allowances for PCD assets will be
established through a charge against
earnings.

Including in tier 2 capital allowances
that have not been charged against
earnings would diminish the quality of
regulatory capital. Accordingly, FCA is
proposing to maintain the requirement
that valuation allowances be charged
against earnings in order to be eligible
for inclusion in tier 2 capital. FCA is
also clarifying that valuation allowances
that are charged to retained earnings in
accordance with U.S. GAAP (i.e., the
allowances required at CECL adoption)

are eligible for inclusion in tier 2
capital.

As in the FBRAS’ final rule, FCA is
not proposing to allow System
institutions to bifurcate PCD allowances
to include post-acquisition allowances
in the definition of AACL; we are
concerned that a bifurcated approach
could create undue complexity and
burden for System institutions when
determining the amount of credit loss
allowances for PCD assets eligible for
inclusion in tier 2 capital. In addition,
System institutions have very little, if
any, allowances for PCI assets and, as
discussed above, this will not change
with the change to PCD assets.
Therefore, the proposal excludes all
PCD allowances from being included in
tier 2 capital.1® The proposal also
revises the definition of carrying value
such that for PCD assets the carrying
value is calculated net of allowances.
This treatment of PCD assets would, in
effect, reduce a System institution’s
standardized total risk-weighted assets,
similar to the proposed treatment for
credit loss allowances for AFS debt
securities.

3. Additional Considerations

As in the FBRAs’ final rule, FCA is
not proposing to change the limit of 1.25
percent of risk-weighted assets
governing the amount of AACL eligible
for inclusion in tier 2 capital. Should
this limit be finalized as proposed, FCA
intends to monitor the effects of this
limit on regulatory capital and System
institution lending practices. This
ongoing monitoring will include the
review of data, including data provided
by System institutions, and will assist
FCA in determining whether a further
change to the capital rules’ treatment of
AACL might be warranted. To the extent
FCA determines that further revisions to
the capital rules are necessary, we
would seek comment through a separate
proposal.

In addition, unlike the FBRAs, FCA is
not proposing a phase-in of the day-one
effects of CECL on regulatory capital
ratios. The FBRAs included an optional
three-year transition period for banking
organizations to reduce the potential
day-one adverse effects that CECL may
have on a banking organization’s
regulatory capital ratios. The FBRAs
included this transition period because

18 This proposal excludes both initial PCD
allowances and post-acquisition PCD allowances
from being included in tier 2 capital. As noted
above, the initial allowance for a PCD asset will not
be established through a charge to earnings (the
allowance is estimated on the date of acquisition).
However, post-acquisition increases in allowances
for PCD assets are established through a charge
against earnings.

of concerns that some banking
organizations might face difficulties in
capital planning because of uncertainty
about the economic environment at the
time of CECL adoption.1®

The FBRAs will use a banking
organization’s regulatory capital ratios,
as adjusted by the transition provision,
to determine whether the organization is
in compliance with its regulatory capital
requirements (including capital buffer
and prompt corrective action (PCA)
requirements). However, the FBRAs will
continue to examine banking
organizations’ credit loss estimates and
allowance balances through the
supervisory process regardless of
whether they have elected to use the
transition provision. In addition, the
FBRAs may examine whether banking
organizations will have adequate
amounts of capital at the expiration of
the transition provision period.20

We are not proposing a transition
period for the following reasons.

First, a transition provision appears to
be unnecessary for any System
institution because, even without a
transition period, they are all expected
to be sufficiently capitalized to absorb
the day one impact of CECL for the
purpose of complying with regulatory
capital requirements. In particular, if the
allowances as estimated under CECL
increase, CET1 capital (including
retained earnings) will decrease and tier
2 capital will increase; 21 we believe
total capital will be largely unchanged
at the majority of System institutions.
Even though a transition period like the
FBRAs adopted would not affect the
FCA'’s supervisory oversight, we do not
anticipate the impacts of CECL
prompting any increase in supervisory
concern or response. Moreover, the
capital ratios of all System
institutions—CET1; Tier 1; Total
Capital; and Tier 1 Leverage—are
expected to remain above the regulatory
minimums and buffers after the
implementation of CECL, even without
a transition period. An institution’s
ability to provide loans and related
services without a transition provision
would be hindered only if the

19 CECL requires consideration of current and
future expected economic conditions to estimate
allowances. To an extent, these conditions will not
be known until closer to an institution’s CECL
adoption date.

2084 FR 4229 (February 14, 2019).

21 As of March 31, 2019, the combined System-
wide allowance for loan losses and reserve for
losses on unfunded commitments as a percentage
of risk weighted assets was 0.57 percent. As
mentioned above, under revised §628.20(d)(3), the
AACL would be included in a System institution’s
tier 2 capital up to 1.25 percent of its standardized
total risk-weighted assets not including any amount
of the AACL.
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institution’s capital measures would fall
below its regulatory capital
requirements without the transition
provision.22

Second, we believe either an optional
or a mandatory transition period would
lead to unnecessary complexity and
operational burden that is not warranted
in light of our belief that a transition
period is not needed. An optional
transition period, like that adopted by
the FBRAs, could be difficult to
implement and maintain for System
institutions in at least two districts that
make use of common standardized
applications for computing and
reporting regulatory capital. A transition
period utilized by some institutions in
such districts but not by others would
appear to complicate supporting the
common reporting platforms for those
institutions. In addition, allowing an
optional transition period would create
a lack of comparability among System
institutions’ capital levels.

A mandatory transition period might
not be wanted by institutions that
already have plans to absorb the day-
one impact of CECL and have incurred
sunk costs in making changes to
processes for calculating and reporting
regulatory capital ratios for FCA
Uniform Reports of Financial Condition
and Performance (Call Reports) and
shareholder reporting.

Closer to the adoption of CECL, and
in the unlikely event that its day-one
impact threatens regulatory capital
compliance or patronage practices, FCA
may consider other options to reduce
unanticipated impacts of the accounting
change. The type of action would
depend on the materiality of CECL’s
impact and how widespread the issue is
throughout the System.

We request comment on the following
issues relative to a transition period:

1. We invite comment on whether
FCA should adopt a transition period
for the day-one impact CECL may have
on an institution’s regulatory capital
ratios. If you believe we should adopt a
transition period, please explain
whether you believe it should be
mandatory or optional, and please
address the reasons we have discussed
for not proposing a transition period.
Please provide analysis to support your
position.

2. We invite comment on alternatives
to a transition period that might
accommodate institutions in their
implementation of the CECL
requirements. Please explain what these

22 Unlike the banking organizations regulated by
the FBRAs, System institutions have no PCA
requirements and therefore have no concerns about
triggering such requirements.

alternatives are and why they would be
necessary. Please explain why our
reasons for not proposing a transition
period would not apply to these
alternatives. Please provide analysis to
support your position.

B. Disclosures and Regulatory Reporting

Under the proposed rule, System
banks would be required to update their
disclosures required under § 628.63 to
reflect the adoption of CECL. For
example, System banks would be
required to disclose AACL instead of
ALL after adoption.

In addition, to reflect changes in U.S.
GAAP, FCA anticipates revising the Call
Reports as part of its annual review
process. These revisions would specify
the affected line items in the capital
schedules and the newly defined term
AACL. In addition, FCA intends to
update instructions for all affected Call
Report schedule references to ALL. If we
adopt this rule as proposed, we expect
to make these changes for the March 31,
2021 reporting period.

C. Conforming Changes

A number of existing FCA regulations
outside of Part 628 refer to ALL or to
“loan loss.” ASU No. 2016—13 removes
impairment approaches and related
terminology, including replacing the
term ALL with allowance for credit
losses (ACL). The proposed rule would
replace the references to ALL or “loan
loss” in our regulations with references
to ACL or “credit loss,” as appropriate.
In addition, several regulations that
refer to “‘allowance for losses”” more
appropriately should refer to ACL.

Both the part 620 regulations
governing the contents of the annual
report to shareholders and the part 630
regulations governing the contents of
the annual report to investors require
that the discussion and analysis of risk
exposures analyze the allowance for
loan losses. The proposal would amend
the analysis requirement for consistency
with ASU No. 2016-13, which requires
an analysis of the allowance for credit
losses by year of origination (vintage
year) and the allowance be supported by
reasonable and supportable forecasts.
The proposal would also replace terms
in the requirement that references “loan
loss” with references to ““credit loss,” as
appropriate.

In the capital rules codified at part
628, as well as in other regulations that
refer to the capital rules, the proposal
would replace references to ALL with
AACL. In the capital disclosures at
§628.63, references to ‘“probable loan
losses” and “loan losses” would be
updated with ACL or AACL, as
applicable.

The proposed rule would make
conforming changes in regulations in
the following parts:

e Part 611—Organization
e Part 615—Funding and Fiscal Affairs,

Loan Policies and Operations, and

Funding Operations
e Part 620—Disclosure to Shareholders
e Part 621—Accounting and Reporting

Requirements
o Part 628—Capital Adequacy of

System Institutions
e Part 630—Disclosure to Investors in

System-Wide and Consolidated Bank

Debt Obligations of the Farm Credit

System.

D. Supervisory Guidance on the ACL

If this rule is adopted, we expect to
issue supervisory guidance on the ACL.
Until that time, many concepts,
processes, and practices detailed in
existing supervisory guidance on the
ALL would continue to remain relevant
under CECL. Relevant guidance
includes, but is not limited to,
information related to management’s
responsibility for the allowance
estimation process, the board of
directors’ responsibility for overseeing
management’s process, and the need for
institutions to appropriately support
and document their allowance
estimates.23 Until new guidance is
issued, institutions should consider the
relevant sections of existing ALL
guidance in their implementation of the
new accounting standard.

E. Additional Request for Comment

FCA seeks comment on all aspects of
the proposal. Comments are requested
about the potential impact, if any, of the
proposal in ensuring the safety and
soundness of individual System
institutions as well as on the stability of
the Farm Credit System.

III. Timeframe for Implementation

We intend the effective date of the
final rule to be January 1, 2021. As
mentioned above, the effective date of
ASU No. 2016-13 will become effective
for the Funding Corporation for the first
fiscal year beginning after December 15,
2020, including interim periods within
that fiscal year, and System institutions
will implement the new standard for
purposes of System-wide combined
financial statements for the Call Report
quarter ending March 21, 2021.

23 Existing supervisory guidance includes: FCA
Bookletter 49, Adequacy of Farm Credit System
Institutions” Allowance for Loan Losses and Risk
Funds, April 26, 2004; FCA Informational
Memorandum, Computer-Based Model Validation
Expectations, June 17, 2002; FCA Informational
Memorandum, Allowance for Loan Losses, June 30,
2009; and FCA Exam Manual, Allowance for Loan
Losses, November 17, 2015.
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IV. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Each of the banks in the System,
considered together with its affiliated
associations, has assets and annual
income in excess of the amounts that
would qualify them as small entities.
Therefore, System institutions are not
“small entities”” as defined in the
Regulatory Flexibility Act.

Lists of Subjects
12 CFR Part 611

Agriculture, Banks, banking, Rural
areas.

12 CFR Part 615

Accounting, Agriculture, Banks,
banking, Government securities,
Investments, Rural areas.

12 CFR Part 620

Accounting, Agriculture, Banks,
banking, Reporting and recordkeeping
requirements, Rural areas.

12 CFR Part 621

Accounting, Agriculture, Banks,
banking, Reporting and recordkeeping
requirements, Rural areas.

12 CFR Part 628

Accounting, Agriculture, Banks,
banking, Capital, Government securities,
Investments, Rural areas.

12 CFR Part 630

Accounting, Agriculture, Banks,
banking, Organization and functions
(Government agencies), Reporting and
recordkeeping requirements, Rural
areas.

For the reasons stated in the
preamble, the Farm Credit
Administration proposes to amend parts
611, 615, 620, 621, 628, and 630 of
chapter VI, title 12 of the Code of
Federal Regulations as follows:

PART 611—ORGANIZATION

m 1. The authority citation for part 611
is revised to read as follows:

Authority: Secs. 1.2, 1.3, 1.4, 1.5, 1.12,
1.13, 2.0, 2.1, 2.2, 2.10, 2.11, 2.12, 3.0, 3.1,
3.2,3.3,3.7, 3.8, 3.9, 4.3A, 4.12, 4.12A, 4.15,
4.20, 4.25, 4.26, 4.27, 4.28A, 5.9, 5.17, 5.25,
7.0-7.3, 7.6—7.13, 8.5(e) of the Farm Credit
Act (12 U.S.C. 2002, 2011, 2012, 2013, 2020,
2021, 2071, 2072, 2073, 2091, 2092, 2093,
2121, 2122, 2123, 2124, 2128, 2129, 2130,
2154a, 2183, 2184, 2203, 2208, 2211, 2212,
2213, 2214, 2243, 2252, 2261, 2279a—2279a—
3, 2279b—2279f-1, 2279aa—5(e)); secs. 411

and 412 of Pub. L. 100-233, 101 Stat. 1568,
1638 (12 U.S.C. 2071 note and § 2202 note).

§611.515 [Amended]

m 2. Amend § 611.515 paragraph
(b)(6)(ii)(E) by removing the word
“loan”” and adding in its place the word
“credit”.

§611.1122 [Amended]

m 3. Amend §611.1122 by:

m a. Removing in paragraph (e)(6)(iii),
the word “loan”” and adding in its place
the word “credit”’; and

m b. Removing in paragraph (e)(10), the
words “loan losses” and adding in its
place the words “credit losses” both
places it appears.

§611.1130 [Amended]

m 4. Amend §611.1130 paragraph
(b)(4)(i) by removing the words
“allowance for losses” and adding in its
place the words “allowance for credit
losses”.

§611.1223 [Amended]

m 5. Amend §611.1223 paragraph
(c)(23)(ii) by removing the words
“allowance for losses”” and adding in its
place the words “allowance for credit
losses™.

§611.1250 [Amended]

m 6. Amend § 611.1250 paragraph
(b)(5)(i)(B) by removing the words
“loan”” and adding in its place the
words “credit”.

§611.1255 [Amended]

m 7. Amend § 611.1255 paragraph
(b)(5)(i)(B) by removing the words
“general allowance for losses” and
adding in its place the words “general
allowance for credit losses”.

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING
OPERATIONS

m 8. The authority citation for part 615
is revised to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,2.4,2.5,2.12, 3.1, 3.7, 3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25,5.9,5.17, 8.0, 8.3, 8.4,
8.6, 8.8, 8.10, 8.12 of the Farm Credit Act (12
U.S.C. 2013, 2015, 2018, 2019, 2020, 2073,
2074, 2075, 2076, 2093, 2122, 2128, 2132,
2146, 2154, 2154a, 2160, 2202b, 2211, 2243,
2252, 2279aa, 2279aa—3, 2279aa—4, 2279aa—6,
2279aa—8, 2279aa—10, 2279aa—12); sec.
301(a), Pub. L. 100-233, 101 Stat. 1568, 1608
(12 U.S.C. 2154 note); sec. 939A, Pub. L. 111—-
203, 124 Stat. 1326, 1887 (15 U.S.C. 780-7
note).

§615.5050 [Amended]

m 9. Amend § 615.5050 by:
m a. Removing in paragraph (c)(1), the
words “allowance for loan losses” and

adding in its place the words
“allowance for credit losses’’; and

m b. Removing in paragraphs (c)(2)
through (4) the words ““allowance for
losses” and adding in its place the
words “allowance for credit losses”’.

§615.5132 [Amended]

m 10. Amend § 615.5132 paragraph (a)
by removing the words “loan loss
adjustments” and adding in its place the
words “credit loss adjustments”.

§615.5140 [Amended]

m 11. Amend § 615.5140 paragraph
(b)(4)(ii) by removing the words ‘loan
loss” and adding in its place the words
“credit loss”.

§615.5200 [Amended]

m 12. Amend § 615.5200 paragraph
(c)(4) by adding the word “credit”
before “losses”.

§615.5201 [Amended]

m 13. Amend § 615.5201 by removing
the words ““allowance for loan losses”
and adding in its place the words
“adjusted allowance for credit losses” in
the definition of ‘“Risk-adjusted asset
base”.

§615.5351 [Amended]

m 14. Amend § 615.5351 paragraph (d)
by adding the word “credit” before
“loss.”

PART 620—DISCLOSURE TO
SHAREHOLDERS

m 15. The authority citation for part 620
continues to read as follows:

Authority: Secs. 4.3, 4.3A, 4.19, 5.9, 5.17,
5.19 of the Farm Credit Act (12 U.S.C. 2154,
2154a, 2207, 2243, 2252, 2254).

§620.5 [Amended]
m 16. Amend § 620.5 by:
m a. Removing in paragraph (f)(1)(i)(D),
the words ‘“Allowance for losses’ and
adding in its place the words
“Allowance for credit losses”;
m b. Removing in paragraph (f)(1)(ii)(B),
the words ‘““Provision for loan losses”
and adding in its place the words
“Provision for credit losses’’;
m c. Removing in paragraph (f)(1)(iii)(F),
the words “Allowance for loan losses-
to-loans” and adding in its place the
words ‘“Allowance for credit losses-to-
loans”’;
m d. Revising paragraph (g)(1)(iv)(B);
m e. Removing in paragraph (g)(1)(iv)(E),
the words ““allowance for losses” and
adding in its place the words
“allowance for credit losses.”

The revision reads as follows:

* x %

(g)

* x %
(1)* * ok
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(iv) EE

(B) An analysis of the allowance for
credit losses by year of origination
(vintage year). The number of years
analyzed must be consistent with
vintage year disclosures required by
generally accepted accounting
principles. The analysis must include
the ratios of the allowance for credit
losses to loans and net chargeoffs to
average loans and a discussion of the
adequacy of the allowance for credit
losses given reasonable and supportable

forecasts;
* * * * *

PART 621—ACCOUNTING AND
REPORTING REQUIREMENTS

m 17. The authority citation for part 621
is revised to read as follows:

Authority: Secs. 5.17, 5.19, 5.22A, 8.11 of
the Farm Credit Act (12 U.S.C. 2252, 2257a,
2279aa—11).

§621.5 [Amended]

m 18. Amend § 621.5 by:

m a. Removing in the heading, the word
“loan” and adding in its place the word
“credit”’; and

m b. Removing in paragraphs (a) and (b),
the word “loan” and adding in its place
the word ““credit”.

§621.8 [Amended]

m 19. Amend § 621.8 paragraph (c)(2) by
removing the word “loan” and adding
in its place the word “credit”.

PART 628—CAPITAL ADEQUACY OF
SYSTEM INSTITUTIONS

m 20. The authority citation for part 628
is revised to read as follows:

Authority: Secs. 1.5, 1.7, 1.10, 1.11, 1.12,
2.2,2.3,2.4,2.5,2.12,3.1, 3.7, 3.11, 3.25, 4.3,
4.3A, 4.9, 4.14B, 4.25, 5.9, 5.17, 8.0, 8.3, 8.4,
8.6, 8.8, 8.10, 8.12 of the Farm Credit Act (12
U.S.C. 2013, 2015, 2018, 2019, 2020, 2073,
2074, 2075, 2076, 2093, 2122, 2128, 2132,
2146, 2154, 2154a, 2160, 2202b, 2211, 2243,
2252, 2279aa, 2279aa—3, 2279aa—4, 2279aa—6,
2279aa—8, 2279aa—10, 2279aa—12); sec.
301(a), Pub. L. 100-233, 101 Stat. 1568, 1608
(12 U.S.C. 1254 note); sec. 939A, Pub. L. 111-
203, 124 Stat. 1326, 1887 (15 U.S.C. 780-7
note).

§628.2 [Amended]
m 21. Amend § 628.2 by:
m a. Adding in alphabetical order a
definition for “Adjusted allowances for
credit loss (AACL)”;
m b. Removing the definition of
“Allowances for loan losses (ALL)”’; and
m c. Adding in the definition “Carrying
value” a new last sentence;
m d. Revising “Standardized total risk-
weighted assets” definitions second
paragraph (2).

The additions and revision reads as
follows:

§628.2 Definitions

* * * * *

Adjusted allowances for credit losses
(AACL) means valuation allowances that
have been established through a charge
against earnings or retained earnings for
expected credit losses on financial
assets measured at amortized cost and a
lessor’s net investment in leases that
have been established to reduce the
amortized cost basis of the assets to
amounts expected to be collected as
determined in accordance with GAAP.
For purposes of this part, adjusted
allowances for credit losses includes
allowances for expected credit losses on
off-balance sheet credit exposures not
accounted for as insurance as
determined in accordance with GAAP.
Adjusted allowances for credit losses
excludes allowances created that reflect
credit losses on purchased credit
deteriorated assets and available-for-sale
debt securities.

* * * * *

Carrying value * * * For all assets
other than available-for-sale debt
securities or purchased credit-
deteriorated assets, the carrying value is
not reduced by any associated credit
loss allowance that is determined in
accordance with GAAP.

* * * * *

Standardized total risk-weighted
assets means:
R

(2) Any amount of the System
institution’s adjusted allowance for
credit losses that is not included in tier
2 capital.

* * * * *

§628.20 [Amended]

m 22. Amend § 628.20 paragraph (d)(3)
by removing the word “ALL” and
adding in its place the word “AACL”
each place it appears.

§628.22 [Amended]

m 23. Amend § 628.22 paragraph (c) by
removing the word “ALL” in footnote 6
and adding in its place the word
“AACL”.

§628.63 [Amended]

m 24. Amend Table 5 to Section
628.63—Credit Risk: General
Disclosures by:

m a. Removing in paragraphs (a)(5),
(e)(5), and (g), the words “allowance for
loan losses” and adding in its place the
words “adjusted allowance for credit
losses”’; and

m b. Removing in footnote 6, the words
‘“probable loan losses” and adding in its
place the words “credit losses”.

PART 630—DISCLOSURE TO
INVESTORS IN SYSTEMWIDE AND
CONSOLIDATED BANK DEBT
OBLIGATIONS OF THE FARM CREDIT
SYSTEM

m 25. The authority citation for part 630
is revised to read as follows:

Authority: Secs. 4.2, 4.9, 5.9, 5.17, 5.19 of
the Farm Credit Act (12 U.S.C. 2153, 2160,
2243, 2252, 2254).

§630.20 [Amended]

m 26. Amend § 630.20 by:

m a. Removing in paragraph (f)(1)(ii), the
words ‘“Allowance for losses’ and
adding in its place the words
“Allowance for credit losses”;

m b. Removing in paragraph (f)(2)(iii),
the words “Provision for loan losses”
and adding in its place the words
“Provision for credit losses’’;

m c. Removing in paragraph (f)(3)(v), the
words ‘“Allowance for losses’ and
adding in its place the words
“Allowance for credit losses” and

m d. Revising paragraph (g)(1)(ii)(B).
The revision reads as follows:

* x %

(B) An analysis of the allowance for
credit losses by year of origination
(vintage year). The number of years
analyzed must be consistent with
vintage year disclosures required by
generally accepted accounting
principles. The analysis must include
the ratios of the allowance for loan
credit losses to loans and net chargeoffs
to average loans and a discussion of the
adequacy of the allowance for credit
losses given reasonable and supportable
forecasts.

* * * * *

Appendix A to Part 630—Supplemental
Information Disclosure Guidelines
[Amended]

m 27. Amend Appendix A to Part 630 by
removing the words “loan losses” and
adding in its place the words “credit
losses” in Table B wherever they
appear.

Dated: August 14, 2019.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2019-19916 Filed 9-20-19; 8:45 am]|
BILLING CODE 6705-01-P
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NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 103
RIN 3142-AA15

Jurisdiction—Nonemployee Status of
University and College Students
Working in Connection With Their
Studies

AGENCY: National Labor Relations
Board.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: In order to more effectively
administer the National Labor Relations
Act (Act or NLRA) and to further the
purposes of the Act, the National Labor
Relations Board (the Board) proposes a
regulation establishing that students
who perform any services for
compensation, including, but not
limited to, teaching or research, at a
private college or university in
connection with their studies are not
“employees” within the meaning of
Section 2(3) of the Act. The Board
believes that this proposed standard is
consistent with the purposes and
policies of the Act, which contemplates
jurisdiction over economic
relationships, not those that are
primarily educational in nature. This
rulemaking is intended to bring stability
to an area of federal labor law in which
the Board, through adjudication, has
reversed its approach three times since
2000.

DATES: Comments regarding this
proposed rule must be received by the
Board on or before November 22, 2019.
Comments replying to comments
submitted during the initial comment
period must be received by the Board on
or before November 29, 2019. Reply
comments should be limited to replying
to comments previously filed by other
parties. No late comments will be
accepted.

ADDRESSES:

Internet—Federal eRulemaking Portal.
Electronic comments may be submitted
through http://www.regulations.gov.
Follow the instructions for submitting
comments.

Delivery—Comments should be sent
by mail or hand delivery to: Roxanne
Rothschild, Executive Secretary,
National Labor Relations Board, 1015
Half Street SE, Washington, DC 20570—
0001. Because of security precautions,
the Board continues to experience
delays in U.S. mail delivery. You should
take this into consideration when
preparing to meet the deadline for
submitting comments. The Board

encourages electronic filing. It is not
necessary to send comments if they
have been filed electronically with
regulations.gov. If you send comments,
the Board recommends that you confirm
receipt of your delivered comments by
contacting (202) 273—-1940 (this is not a
toll-free number). Individuals with
hearing impairments may call 1-866—
315-6572 (TTY/TDD).

Only comments submitted through
http://www.regulations.gov, hand
delivered, or mailed will be accepted; ex
parte communications received by the
Board will be made part of the
rulemaking record and will be treated as
comments only insofar as appropriate.
Comments will be available for public
inspection at http://
www.regulations.gov and during normal
business hours (8:30 a.m. to 5 p.m. EST)
at the above address.

The Board will post, as soon as
practicable, all comments received on
http://www.regulations.gov without
making any changes to the comments,
including any personal information
provided. The website http://
www.regulations.gov is the Federal
eRulemaking portal, and all comments
posted there are available and accessible
to the public. The Board requests that
comments include full citations or
internet links to any authority relied
upon. The Board cautions commenters
not to include personal information
such as Social Security numbers,
personal addresses, telephone numbers,
and email addresses in their comments,
as such submitted information will
become viewable by the public via the
http://www.regulations.gov website. It is
the commenter’s responsibility to
safeguard his or her information.
Comments submitted through http://
www.regulations.gov will not include
the commenter’s email address unless
the commenter chooses to include that
information as part of his or her
comment.

FOR FURTHER INFORMATION CONTACT:
Roxanne Rothschild, Executive
Secretary, National Labor Relations
Board, 1015 Half Street SE, Washington,
DC 20570-0001, (202) 273-1940 (this is
not a toll-free number), 1-866—315-6572
(TTY/TDD).

SUPPLEMENTARY INFORMATION: The
National Labor Relations Board is
proposing a jurisdictional rule
excluding undergraduate and graduate
students who perform services for some
form of financial compensation at a
private college or university in
connection with their studies from
coverage as employees under Section
2(3) of the Act. This proposed rule will