FEDERAL REGISTER

Vol. 84 Wednesday,
No. 171 September 4, 2019

Pages 46419-46652

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 84, No. 171/ Wednesday, September 4, 2019

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, under the Federal Register Act (44 U.S.C. Ch. 15)
and the regulations of the Administrative Committee of the Federal
Register (1 CFR Ch. I). The Superintendent of Documents, U.S.
Government Publishing Office, is the exclusive distributor of the
official edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa% Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge at www.govinfo.gov, a
service of the U.S. Government Publishing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6:00 a.m. each
day the Federal Register is published and includes both text and
graphics from Volume 1, 1 (March 14, 1936) forward. For more
information, contact the GPO Customer Contact Center, U.S.
Government Publishing Office. Phone 202-512-1800 or 866-512-
1800 (toll free). E-mail, gpocusthelp.com.

The annual subscription price for the Federal Register paper
edition is $860 plus postage, or $929, for a combined Federal
Register, Federal Register Index and List of CFR Sections Affected
(LSA) subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $330, plus
postage. Six month subscriptions are available for one-half the
annual rate. The prevailing postal rates will be applied to orders
according to the gelivery method requested. The price of a single
copy of the daily Federal Register, including postage, is based

on the number of pages: $11 for an issue containing less than

200 pages; $22 for an issue containing 200 to 400 pages; and

$33 for an issue containing more than 400(Fages. Single issues

of the microfiche edition may be purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Publishing Oftfice—New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000; or call toll
free 1-866-512-1800, DC area 202-512-1800; or go to the U.S.
Government Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 84 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Publishing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Assistance with Federal agency subscriptions:
Email FRSubscriptions@nara.gov
Phone 202-741-6000

The Federal Register Printing Savings Act of 2017 (Pub. L. 115-
120) placed restrictions on distribution of official printed copies

of the daily Federal Register to members of Congress and Federal
offices. Under this Act, the Director of the Government Publishing
Office may not provide printed copies of the daily Federal Register
unless a Member or other Federal office requests a specific issue

or a subscription to the print edition. For more information on
how to subscribe use the following website link: https://
www.gpo.gov/frsubs.


https://www.gpo.gov/frsubs
https://www.gpo.gov/frsubs
mailto:FRSubscriptions@nara.gov
http://www.federalregister.gov
http://bookstore.gpo.gov
http://www.govinfo.gov

11

Contents

Federal Register
Vol. 84, No. 171

Wednesday, September 4, 2019

Antitrust Division

NOTICES

Changes under the National Cooperative Research and

Production Act:
Border Security Technology Consortium, 46567
Cable Television Laboratories, Inc., 46567
Cooperative Research Group on Ros-Industrial
Consortium Americas, 46565

Countering Weapons of Mass Destruction, 46565
National Armaments Consortium, 46565—46566
Space Enterprise Consortium, 46566—-46567

Centers for Disease Control and Prevention

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 46532—46537

Coast Guard
PROPOSED RULES
Port Access Route Study:
Alaskan Arctic Coast, 46501
Safety Zone:
North Washington Street Bridge Replacement Project,
Charles River, Boston, MA, 46498-46501

Commerce Department
See International Trade Administration
See National Oceanic and Atmospheric Administration

Commodity Futures Trading Commission
NOTICES
Meetings; Sunshine Act, 46503

Comptroller of the Currency

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Joint Standards for Assessing the Diversity Policies and
Practices of Entities Regulated by the Agencies and
Diversity Self-Assessment Template for OCC-
Regulated Entities, 46604—46606

Education Department

NOTICES

Performance of Accrediting Agencies under Review by the
Secretary of Education, 46503—-46504

Energy Department
See Federal Energy Regulatory Commission
PROPOSED RULES
Energy Conservation Program:
Test Procedures for Cooking Products, 46469-46470
NOTICES
Meetings:
Environmental Management Site-Specific Advisory
Board, Savannah River Site, 46504—46505

Environmental Protection Agency
PROPOSED RULES

National Emission Standards for Hazardous Air Pollutants:

Miscellaneous Coating Manufacturing Residual Risk and
Technology Review, 46610-46651

NOTICES

Meetings:
Environmental Financial Advisory Board, 46522
Environmental Modeling, 46521-46522

Product Cancellation Order for Certain Pesticide

Registrations; Correction, 46521

Proposed CERCLA Cost Recovery Settlement:

Lightman Drum Co. Superfund Site, Camden County, NJ,
46520-46521

Proposed Consent Decree:

Clean Air Act Citizen Suit, 46519-46520

Federal Aviation Administration
RULES
Airworthiness Directives

The Boeing Company Airplanes, 46426—46429
Airworthiness Directives:

Airbus Helicopters Deutschland GmbH Helicopters,

46429-46432

Bombardier, Inc., Airplanes, 46434—46437

The Boeing Company Airplanes, 46432—46434
Establishment of Class E Airspace:

Endicott, NY; Correction, 46438
PROPOSED RULES
Airworthiness Directives;

The Boeing Company Airplanes, 46496—46498
NOTICES
Agency Information Collection Activities; Proposals,

Submissions, and Approvals:
Flight Operations Quality Assurance Program, 46604

Federal Communications Commission

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 46522-46524

Federal Deposit Insurance Corporation

PROPOSED RULES

Interest Rate Restrictions on Institutions that are Less than
Well Capitalized, 46470-46495

Federal Energy Regulatory Commission
RULES
Formal Requirements for Filings in Proceedings before the
Commission, 46438—46440
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 46506—46511
Applications:
North East Wisconsin Hydro, LLC, 46505—-46506
Combined Filings, 46508, 46511-46512
Environmental Assessments; Availability, etc.:
Acadiana Project; Kinder Morgan Louisiana Pipeline,
LLC, 46514-46516
Louisiana Xpress Project; Columbia Gulf Transmission,
LLC, 46512—-46514
Filing:
Western Area Power Administration, 46508—46509
Initial Market-Based Rate Filings Including Requests for
Blanket Section 204 Authorizations:
Cabazon Wind Partners, LLC, 46508
Palmer Solar, LLC, 46518



v Federal Register/Vol. 84, No. 171/ Wednesday, September 4, 2019/ Contents

Rock River I, LLC, 46509
Rosewater Wind Farm, LLC, 46517
Whitewater Hill Wind Partners, LLC, 46505
License Application:
Ketchikan Public Utilities, 46517—-46518
Permit Applications:
Lock+TM Hydro Friends Fund XV, LLC, 46516—46517
Lock+TM Hydro Friends Fund XVI, LLC, 46518-46519

Federal Reserve System
NOTICES
Change in Bank Control:
Acquisitions of Shares of a Bank or Bank Holding
Company, 46525
Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 46525

Federal Retirement Thrift Investment Board
RULES
Additional Withdrawal Options, 46419-46423

Federal Trade Commission

NOTICES

Early Termination of the Waiting Period under the
Premerger Notification Rules, 46525—-46532

Fish and Wildlife Service
NOTICES
Endangered and Threatened Species:
Initiation of 5-Year Reviews of Seven Northeastern
Species, 46562—46563

Food and Drug Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Abbreviated New Animal Drug Applications, 46543—
46544
Current Good Manufacturing Practices for Positron
Emission Tomography Drugs, 46537—-46543
Procedures for the Safe and Sanitary Processing and
Importing of Fish and Fishery Products, 46544—
46546
Meetings:
General Hospital and Personal Use Panel of the Medical
Devices Advisory Committee, 46546—46548

Foreign Assets Control Office
RULES
Sanctions Regulations:
Nicaragua, 46440—46448
NOTICES
Blocking or Unblocking of Persons and Properties, 46606—
46608

Health and Human Services Department
See Centers for Disease Control and Prevention
See Food and Drug Administration
See Health Resources and Services Administration
See National Institutes of Health
NOTICES
Meetings:
National Clinical Care Commission, 46549
National Vaccine Advisory Committee, 46549-46550

Health Resources and Services Administration
NOTICES
Meetings:
Advisory Committee on Training in Primary Care and
Dentistry, 46548

Homeland Security Department
See Coast Guard
RULES
Minimum Standards for Driver’s Licenses and Identification
Cards Acceptable by Federal Agencies for Official
Purposes:
Implementation of the REAL ID Act Modification for

Freely Associated States Act, 46423—46426

PROPOSED RULES

Registration Fee Requirement for Petitioners Seeking to File
H-1B Petitions on Behalf of Cap Subject Aliens,
46460—-46469

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Generic Clearance for the Collection of Certain
Information on Immigration and Foreign Travel
Forms, 46552—-46554

Generic Clearance for the Collection of Social Media
Information on Immigration and Foreign Travel
Forms, 46557—-46561

CISA Reporting Forms, 46554—46556
Designation of REAL ID Identity Documents for citizens of
the Freely Associated States:

Unexpired Foreign Passport with an approved Form [-94,
Documenting the Applicant’s Most Recent Admission
to the United States, 46556—46557

Interior Department
See Fish and Wildlife Service
See National Park Service

Internal Revenue Service

RULES

Partnership Representative under the Centralized
Partnership Audit Regime and Election to Apply the
Centralized Partnership Audit Regime, 46440

International Trade Administration
NOTICES
Antidumping or Countervailing Duty Investigations, Orders,
or Reviews:
Utility Scale Wind Towers from the People’s Republic of
China, 46502
Rescission of Countervailing Duty Administrative Review;
2017-2018:
Carbon and Alloy Steel Wire Rod from the Republic of
Turkey, 46502—46503

International Trade Commission
NOTICES
Investigations; Determinations, Modifications, and Rulings,
etc.:
Certain Filament Light-Emitting Diodes and Products
Containing Same, 46564—46565

Justice Department
See Antitrust Division

National Archives and Records Administration
NOTICES
Records Schedules:

Availability and Request for Comments, 46567—46568



Federal Register/Vol. 84, No. 171/ Wednesday, September 4, 2019/ Contents

National Drug Control Policy Office

NOTICES

Appointment of Members of Senior Executive Service
Performance Review Board, 46568

National Institutes of Health
NOTICES
Meetings:
Center for Scientific Review, 46551
National Cancer Institute, 46551
National Institute of Allergy and Infectious Diseases,
46550
National Institute of General Medical Sciences, 46551
National Institute on Aging, 4655146552

National Oceanic and Atmospheric Administration
RULES
Fisheries of the Exclusive Economic Zone off Alaska:
Pacific Cod by Catcher Vessels using Hook-and-Line Gear
in the Western Regulatory Area of the Gulf of Alaska;
Closure, 46458—46459
Pacific Cod by Trawl Catcher Vessels in the Central
Regulatory Area of the Gulf of Alaska; Closure,
46457—-46458

National Park Service
NOTICES
Requests for Nominations:
Gateway National Recreation Area Fort Hancock 21st
Century Advisory Committee, 46563—46564

Nuclear Regulatory Commission
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Special Nuclear Material and Source Material Physical
Inventory Summary Report, etc., 46568-46570

Peace Corps

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 46570

Securities and Exchange Commission
NOTICES
Self-Regulatory Organizations; Proposed Rule Changes:
ICE Clear Credit, LLC, 46588
ICE Clear Europe, Ltd., 46573-46578
MIAX PEARL, LLC, 46586-46588
Nasdaq PHLX, LLC, 46578-46580

New York Stock Exchange, LLC, 46588—46593

NYSE Arca, Inc., 46593—-46600

The Nasdaq Stock Market, LLC, 46570-46573, 46580—
46585

Small Business Administration
NOTICES
Disaster Declaration:

Louisiana, 46601

Wisconsin, 46600—46601

Surface Transportation Board
NOTICES
Adverse Abandonment:

New York State Department of Environmental
Conservation; Saratoga and North Creek Railway in
Town of Johnsburg, NY, 46601-46602

Rail Fuel Surcharges (Safe Harbor), 46602—-46604

Transportation Department
See Federal Aviation Administration

Treasury Department

See Comptroller of the Currency
See Foreign Assets Control Office
See Internal Revenue Service

Veterans Affairs Department
RULES
Acquisition Regulations:
Contracting by Negotiation; Service Contracting, 46448—
46457

Separate Parts In This Issue

Part Il
Environmental Protection Agency, 46610-46651

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, and notice
of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
electronic mailing list, go to https://public.govdelivery.com/
accounts/USGPOOFR/subscriber/new, enter your e-mail
address, then follow the instructions to join, leave, or
manage your subscription.


https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new
https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new

VI Federal Register/Vol. 84, No. 171/ Wednesday, September 4, 2019/ Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR

8 CFR

Proposed Rules

103 46040

10 CFR

Proposed Rules

430 46469

12 CFR

Proposed Rules

337 46470

14 CFR

39 (4 documents) ........... 46426,
46429, 46432, 46434

T s 46438

Proposed Rules

B9 s 46496

18 CFR

385 46438

26 CFR

30T e 46440

31 CFR

582 46440

33 CFR

40 CFR

50 CFR
679 (2 documents) ......... 46457,
46458



46419

Rules and Regulations

Federal Register
Vol. 84, No. 171

Wednesday, September 4, 2019

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Parts 1650 and 1651

Additional Withdrawal Options

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Final rule.

SUMMARY: The Federal Retirement Thrift
Investment Board (“FRTIB”) is
amending its regulations to provide TSP
participants with additional withdrawal
options and flexibility.

DATES: This rule is effective September
15, 2019.

FOR FURTHER INFORMATION CONTACT:
Austen Townsend, (202) 864-8647.
SUPPLEMENTARY INFORMATION: The
FRTIB administers the Thrift Savings
Plan (TSP), which was established by
the Federal Employees’ Retirement
System Act of 1986 (FERSA), Public
Law 99-335, 100 Stat. 514. The TSP
provisions of FERSA are codified, as
amended, largely at 5 U.S.C. 8351 and
8401-79. The TSP is a tax-deferred
retirement savings plan for federal
civilian employees and members of the
uniformed services. The TSP is similar
to cash or deferred arrangements
established for private-sector employees
under section 401(k) of the Internal
Revenue Code (26 U.S.C. 401(k)).

The TSP Modernization Act of 2017
(the ““Act”), Public Law 115—-84 (131
Stat. 1272), signed into law on
November 17, 2017, permits the TSP to
offer participants additional withdrawal
options and flexibility. In addition, the
Act eliminates the requirement that a
TSP participant who has reached age
702 and is separated from federal
service make a full withdrawal election
with respect to his or her TSP account.

On June 10, 2019, the FRTIB
published a proposed rule with request
for comments in the Federal Register
(84 FR 26769). The FRTIB received one
or more comments from eighteen
individuals. As described in more detail

below, the comments received relate to
changes that are prohibited by FERSA or
other laws or unduly burdensome to
implement from an administrative
perspective; therefore, the FRTIB is
publishing the proposed rule as final
without change.

Six individuals requested the ability
to convert a traditional balance to a Roth
balance within the TSP. The FRTIB has,
in the past, considered allowing in-plan
Roth conversions and ultimately
concluded that the tax complexities
involved and, in particular, the
potential irreversible financial pitfalls
for participants, weighed against doing
so. Revisiting this decision was outside
the scope of implementing the changes
permitted by the Act.

Two commentators expressed concern
about the amount of paperwork required
by the spousal consent rules applicable
to married Federal Employees’
Retirement System (FERS) and
uniformed services participants,
particularly with respect to changes to
installment payments. Spousal consent
is statutorily required by 5 U.S.C.
8435(a)(1)(B) any time a married FERS
or uniformed services participant (1)
elects a TSP withdrawal in any form
other than a joint life annuity with a 50
percent survivor benefit, level
payments, and no cash refund; or (2)
changes a withdrawal election, which
includes a change to the amount or
frequency of previously elected
installment payments. Allowing a
participant to make changes to the
amount or frequency of his or her
installment payments without spousal
consent would undermine the
protection the spousal consent rule is
designed to provide by allowing a
participant to effectively drain his or her
account balance via a small number of
large installment payments without his
or her spouse’s knowledge.

Two individuals requested that, in
addition to allowing withdrawals from a
traditional balance only or Roth balance
only, a participant be allowed to elect to
withdraw amounts from his or her tax-
exempt balance only. A participant’s
tax-exempt balance does not constitute
a separate contract under 26 U.S.C.
72(d) and, therefore, the FRTIB is
prohibited by the Internal Revenue Code
from offering this option.

Two commentators suggested that
participants be allowed to make fund-
specific withdrawals from their TSP

accounts, an option that the FRTIB did
consider. Because the volume of
withdrawal transactions processed by
the TSP is so large, its withdrawal
election form processing is highly
automated. As a result, the complexity
involved in updating withdrawal
election forms and the associated
programming to permit fund-specific
withdrawals renders this option
impracticable at this time.

One commentator asked that post-
separation withdrawals be exempt from
the 10 percent additional early
distribution tax regardless of the
participant’s age. The Internal Revenue
Code governs when this penalty will
apply. Under 26 U.S.C. 72(t)(1), the 10
percent additional early distribution
generally applies to any post-separation
withdrawal taken by a TSP participant
before he or she reaches age 59V-.

Finally, one individual expressed
frustration that the changes do not
permit a participant to make a single
withdrawal election from his or her
traditional balance and Roth balance in
a percentage other than pro rata. The
FRTIB considered allowing this but
determined that doing so was unfeasible
from an administrative perspective. A
participant will still be able to
accomplish the end goal by making two
separate withdrawal elections—one
from his or her traditional balance only
and one from his or her Roth balance
only.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation will affect Federal
employees, members of the uniformed
services who participate in the TSP, and
beneficiary participants.

Paperwork Reduction Act

I certify that these regulations do not
require additional reporting under the
criteria of the Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, and 1501-1571, the effects of this
regulation on state, local, and tribal
governments and the private sector have
been assessed. This regulation will not
compel the expenditure in any one year
of $100 million or more by state, local,
and tribal governments, in the aggregate,
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or by the private sector. Therefore, a
statement under 2 U.S.C. 1532 is not
required.

Submission to Congress and the
General Accounting Office

Pursuant to 5 U.S.C. 810(a)(1)(A), the
Agency submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States before
publication of this rule in the Federal
Register. This rule is not a major rule as
defined at 5 U.S.C. 804(2).

List of Subjects

Claims, Government employees,
Pensions, Retirement.

5 CFR Part 1650

Alimony, Claims, Government
employees, Pensions, Retirement.

5 CFR Part 1651

Claims, Government employees,
Pensions, Retirement.

Ravindra Deo,

Executive Director, Federal Retirement Thrift
Investment Board.

For the reasons stated in the
preamble, the FRTIB amends 5 CFR
Chapter VI as follows:

PART 1650—METHODS OF
WITHDRAWING FUNDS FROM THE
THRIFT SAVINGS PLAN

m 1. The authority citation continues to
read as follows:

Authority: 5 U.S.C. 8351, 8432d, 8433,
8434, 8435, 8474(b)(5) and 8474(c)(1).

m 2. Amend § 1650.1 in paragraph (b) by
adding in alphabetical order definitions
for “Required beginning date” and
“Required minimum distribution” to
read as follows:

§1650.1 Definitions.
* * * * *
(b) * % *

Required beginning date means April
1 of the year following the year in which
the participant reaches 70 V2 years of
age or separates from Government
service, whichever is later.

Required minimum distribution
means the amount required to be
distributed to a participant beginning on
the required beginning date and every
year thereafter pursuant to Internal
Revenue Code section 401(a)(9) and the
regulations promulgated thereunder, as
applicable.

m 3. Amend § 1650.2 by revising
paragraphs (a), (b), (f), (g), and (h) to
read as follows:

§1650.2 Eligibility and general rules for a
TSP withdrawal.

(a) A participant who is separated
from Government service can elect to
withdraw all or a portion of his or her
account balance by one or a
combination of the withdrawal methods
described in subpart B of this part.

(b) A post-employment withdrawal
will not be paid unless TSP records
indicate that the participant is separated
from Government service. The TSP will,
when possible, cancel a pending post-
employment withdrawal election upon
receiving information from an
employing agency that a participant is
no longer separated.

* * * * *

(f) A participant can elect to have any
portion of a single or installment
payment that is not transferred to an
eligible employer plan, traditional IRA,
or Roth IRA deposited directly, by
electronic funds transfer (EFT), into a
savings or checking account at a
financial institution in the United
States.

(g) If a participant has a civilian TSP
account and a uniformed services TSP
account, the rules in this part apply to
each account separately. For example,
the participant is eligible to make four
age-based in-service withdrawals from
the civilian account and four age-based
in-service withdrawals from the
uniformed services account per calendar
year. A separate withdrawal request
must be made for each account.

(h) A participant may elect to have his
or her withdrawal distributed from the
participant’s traditional balance only,
Roth balance only, or pro rata from the
participant’s traditional and Roth
balances. Any distribution from the
traditional balance will be prorated
between the tax-deferred balance and
any tax-exempt balance. Any
distribution from the Roth balance will
be prorated between contributions in
the Roth balance and earnings in the
Roth balance. In addition, all
withdrawals will be distributed pro rata
from all TSP Funds in which the
participant’s account is invested. All
prorated amounts will be based on the
balances in each TSP Fund or source of
contributions on the day the withdrawal
is processed.

m 4. Amend § 1650.11 by revising
paragraphs (a) and (c) and adding
paragraph (d) to read as follows:

§1650.11

(a) Subject to the restrictions in this
subpart, participants may elect to
withdraw all or a portion of their TSP
accounts in a single payment, a series of

Withdrawal elections.

installment payments, a life annuity, or
any combination of these options.
* * * * *

(c) Provided that the participant has
not submitted a post-employment
withdrawal election prior to the date the
automatic payment is processed, if a
participant’s vested account balance is
less than $200 when he or she separates
from Government service, the TSP will
automatically pay the balance in a
single payment to the participant at his
or her TSP address of record. The
participant will not be eligible for any
other payment option or be allowed to
remain in the TSP.

(d) Only one post-employment
withdrawal election per account will be
processed in any 30-calendar-day
period.

m 5. Revise § 1650.12 to read as follows:

§1650.12 Single payment.

Provided that, in the case of a partial
withdrawal, the amount elected is not
less than $1,000, a participant can elect
to withdraw all or a portion of his or her
account balance in a single payment.

m 6. Revise § 1650.13 to read as follows:

§1650.13 Installment payments.

(a) A participant can elect to
withdraw all or a portion of the account
balance in a series of substantially equal
installment payments, to be paid on a
monthly, quarterly, or annual basis in
one of the following manners:

(1) A specific dollar amount. The
amount elected must be at least $25 per
installment; if the amount elected is less
than $25 per installment, the request
will be rejected. Payments will be made
in the amount requested each
installment period.

(2) An installment payment amount
calculated based on life expectancy.
Payments based on life expectancy are
determined using the factors set forth in
the Internal Revenue Service life
expectancy tables codified at 26 CFR
1.401(a)(9)-9, Q&A 1 and 2. The
installment payment amount is
calculated by dividing the account
balance by the factor from the IRS life
expectancy tables based upon the
participant’s age as of his or her
birthday in the year payments are to
begin. This amount is then divided by
the number of installment payments to
be made per calendar year to yield the
installment payment amount. In
subsequent years, the installment
payment amount is recalculated each
January by dividing the prior December
31 account balance by the factor in the
IRS life expectancy tables based upon
the participant’s age as of his or her
birthday in the year payments will be
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made. There is no minimum amount for
an installment payment calculated
based on this method.

(b) A participant receiving installment
payments calculated based upon life
expectancy can make one election, at
any time, to change to a fixed dollar
installment payment. A participant can
change the amount of his or her fixed
payments at any time as described in
§1650.17(c). A participant who is
receiving installment payments based
on a fixed dollar amount, however,
cannot elect to change to an amount
calculated based on life expectancy.

(c) If a participant elects to receive
installments pro rata from his or her
traditional and Roth balances,
installment payments will be made until
the participant’s entire account balance
is expended, unless the participant
elects to change or stop installment
payments as described in in
§1650.17(c). If a participant elects to
receive installment payments from his
or her traditional balance only or Roth
balance only, installment payments will
automatically continue from the non-
elected balance once the elected balance
has been expended, unless the
participant elects to change or stop
installment payments as described in
§1650.17(c).

(d) A participant receiving installment
payments, regardless of the calculation
method, can elect at any time to receive
the remainder or part of his or her
account balance in a single payment.

(e) A participant may only have one
installment payment series in place at a
time.

(f) A participant receiving installment
payments may change the investment of
his or her account balance among the
TSP investment funds as provided in 5
CFR part 1601.

(g) Upon receiving information from
an employing agency that a participant
receiving installment payments is no
longer separated, the TSP will cancel all
pending and future installment
payments.

m 7. Amend § 1650.14 by:

m a. Revising paragraphs (a) and (b);

m b. Removing paragraph (c);

m c. Redesignating paragraphs (d)
through (1) as paragraphs (c) through (k);
and

m d. Revising newly redesignated
paragraphs (c), (d), and (h).

The revisions read as follows:

§1650.14 Annuities.

(a) A participant electing a post-
employment withdrawal can use all or
a portion of his or her total account
balance, traditional balance only, or
Roth balance only to purchase a life
annuity.

(b) If a participant has a traditional
balance and a Roth balance and elects
to use all or a portion of his or her total
account balance to purchase a life
annuity, the TSP must purchase two
separate annuity contracts for the
participant: One from the portion of the
withdrawal distributed from his or her
traditional balance and one from the
portion of the withdrawal distributed
from his or her Roth balance.

(c) A participant cannot elect to
purchase an annuity contract with less
than $3,500.

(d) Unless an amount must be paid
directly to the participant to satisfy any
applicable minimum distribution
requirement of the Internal Revenue
Code, the TSP will purchase the annuity
contract(s) from the TSP’s annuity
vendor using the participant’s entire
account balance or the portion
specified. In the event that a minimum
distribution is required by section
401(a)(9) of the Internal Revenue Code
before the date of the first annuity
payment, the TSP will compute that
amount prior to purchasing the annuity
contract(s), and pay it directly to the

participant.
* * * * *

(h) For each withdrawal election in
which the participant elects to purchase
an annuity with some or all of the
amount withdrawn, if the TSP must
purchase two annuity contracts, the
type of annuity, the annuity features,
and the joint annuitant (if applicable)
selected by the participant will apply to
both annuities purchased. For each
withdrawal election, a participant
cannot elect more than one type of
annuity by which to receive a
withdrawal, or portion thereof, from any
one account.

§1650.15 [Removed]

m 8. Remove § 1650.15.
m 9. Revise § 1650.16 to read as follows:

§1650.16 Required minimum distributions.

(a) A separated participant must
receive required minimum distributions
from his or her account commencing no
later than the required beginning date
and, for each year thereafter, no later
than December 31.

(b) A separated participant may elect
to withdraw from his or her account or
to begin receiving payments before the
required beginning date, but is not
required to do so.

(c) In the event that a separated
participant does not withdraw from his
or her account an amount sufficient to
satisfy his or her required minimum
distribution for the year, the TSP will
automatically distribute the necessary

amount on or before the applicable date
described in paragraph (a) of this
section.

(d) The TSP will disburse required
minimum distributions described in
paragraph (c) of this section pro rata
from the participant’s traditional
balance and the participant’s Roth
balance.

(e) The rules set forth in paragraphs
(a) through (d) of this section shall
apply to a separated participant who
reclaims an account balance that was
declared abandoned.

m 10. Amend § 1650.17 by revising
paragraphs (a) and (c) to read as follows:

§1650.17 Changes and cancellation of a
withdrawal request.

(a) Before processing. A pending
withdrawal request can be cancelled if
the cancellation is received and can be
processed before the TSP processes the
withdrawal request. However, the TSP
processes withdrawal requests each
business day and those that are entered
into the record keeping system by 12:00
noon eastern time will ordinarily be
processed that night; those entered after
12:00 noon eastern time will be
processed the next business day.
Consequently, a cancellation request
must be received and entered into the
system before the cut-off for the day the
withdrawal request is submitted for
processing in order to be effective to
cancel the withdrawal.

* * * * *

(c) Change in installment payments. If
a participant is receiving a series of
installment payments, with appropriate
supporting documentation as required
by the TSP record keeper, the
participant can change at any time: The
payment amount or frequency
(including stopping installment
payments), the address to which the
payments are mailed, the amount of
federal tax withholding, whether or not
a payment will be transferred (if
permitted) and the portion to be
transferred, the method by which direct
payments to the participant are being
sent (EFT or check), the identity of the
financial institution to which payments
are transferred or sent by EFT, or the
identity of the EFT account.

W 11. Revise § 1650.21 toread as
follows:

§1650.21 Information provided by
employing agency or service.

When a TSP participant separates
from Government service, his or her
employing agency or service must report
the separation and the date of separation
to the TSP record keeper. Until the TSP
record keeper receives this information
from the employing agency or service, it



46422

Federal Register/Vol. 84, No. 171/ Wednesday, September 4, 2019/Rules and Regulations

will not pay a post-employment
withdrawal.

W 12. Revise § 1650.23 toread as
follows:

§1650.23 Accounts of less than $200.

Upon receiving information from the
employing agency that a participant has
been separated for more than 31 days
and that any outstanding loans have
been closed, provided the participant
has not made a withdrawal election
before the distribution is processed, if
the account balance is $5.00 or more but
less than $200, the TSP record keeper
will automatically distribute the entire
amount of his or her account balance.
The TSP will not pay this amount by
EFT. The participant may not elect to
leave this amount in the TSP, nor will
the TSP transfer any automatically
distributed amount to an eligible
employer plan, traditional IRA, or Roth
IRA. However, the participant may elect
to roll over this payment into an eligible
employer plan, traditional IRA, or Roth
IRA to the extent the roll over is
permitted by the Internal Revenue Code.

m 13. Revise § 1650.24 to read as
follows:

§1650.24 How to obtain a post-
employment withdrawal.

To request a post-employment
withdrawal, a participant must use the
TSP website to initiate a request or
submit to the TSP record keeper a
properly completed paper TSP post-
employment withdrawal request form.

m 14. Amend § 1650.25 by revising
paragraph (a) to read as follows:

§1650.25 Transfers from the TSP.

(a) The TSP will, at the participant’s
election, transfer all or any portion of an
eligible rollover distribution (as defined
by section 402(c)(4) of the Internal
Revenue Code) directly to an eligible
employer plan or an IRA.

* * * * *

m 15. Amend § 1650.31 by revising
paragraphs (a) and (c) and removing
paragraph (d).

The revisions read as follows:

§1650.31 Age-based withdrawals.

(a) A participant who has reached age
5972 and who has not separated from
Government service is eligible to
withdraw all or a portion of his or her
vested TSP account balance in a single
payment. Unless the withdrawal request
is for the entire vested account balance,
the entire vested traditional balance, or
the entire vested Roth balance, the
amount of an age-based withdrawal
request must be at least $1,000.

* * * * *

(c) A participant is permitted four age-
based withdrawals per calendar year for
an account. Only one age-based
withdrawal election per account will be
processed in any 30-calendar-day-
period.

m 16. Revise § 1650.33 to read as
follows:

§1650.33 Contributing to the TSP after an
in-service withdrawal.

(a) Age-Based In-Service Withdrawals.
A participant’s TSP contribution
election will not be affected by an age-
based in-service withdrawal; therefore,
his or her TSP contributions will
continue without interruption.

(b) Financial Hardship In-Service
Withdrawals. (1) A participant who
obtains a financial hardship in-service
withdrawal prior to September 15, 2019,
may not contribute to the TSP until the
earlier of:

(i) The end of the six-month period
after the withdrawal is processed, or

(ii) September 15, 2019.

(2) Therefore, the participant’s
employing agency will discontinue his
or her contributions (and any applicable
Agency Matching Contributions) for the
applicable period after the agency is
notified by the TSP; in the case of a
FERS or BRS participant, Agency
Automatic (1%) Contributions will
continue. A participant whose TSP
contributions are discontinued by his or
her agency after a financial hardship
withdrawal can resume contributions
any time after expiration of the
applicable period by submitting a new
TSP contribution election.
Contributions will not resume
automatically.

(3) A participant’s TSP contribution
election will not be affected by a
financial hardship in-service
withdrawal obtained on or after
September 15, 2019; therefore, his or her
TSP contributions will continue without
interruption.

m 17. Revise § 1650.41 to read as
follows:

§1650.41
withdrawal.
To request an age-based withdrawal, a
participant must use the TSP website to
initiate a request or submit to the TSP
record keeper a properly-completed
paper TSP age-based withdrawal request
form.
m 18. Amend § 1650.42 by revising
paragraph (a) to read as follows:

How to obtain an age-based

§1650.42 How to obtain a hardship
withdrawal.

(a) To request a financial hardship
withdrawal, a participant must use the
TSP website to initiate a request or

submit to the TSP record keeper a
properly-completed paper TSP hardship

withdrawal request form.
* * * * *

W 19. Revise § 1650.61 to read as
follows:

§1650.61 Spousal rights applicable to
post-employment withdrawals.

(a) The spousal rights described in
this section apply to total post-
employment withdrawals when the
married participant’s vested TSP
account balance exceeds $3,500, to
partial post-employment withdrawals
without regard to the amount of the
participant’s account balance, and to
any change in the amount or frequency
of an existing installment payment
series, including a change from
payments calculated based on life
expectancy to payments based on a
fixed-dollar amount.

(b) Unless the participant was granted
an exception under this subpart to the
spousal notification requirement within
90 days of the date the withdrawal
request is processed by the TSP, the
spouse of a CSRS participant is entitled
to notice when the participant applies
for a post-employment withdrawal or
makes a change to the amount or
frequency of an existing installment
payment series. The participant must
provide the TSP record keeper with the
spouse’s correct address. The TSP
record keeper will send the required
notice by first class mail to the spouse
at the most recent address provided by
the participant.

(c) The spouse of a FERS or
uniformed services participant has a
right to a joint and survivor annuity
with a 50 percent survivor benefit, level
payments, and no cash refund based on
the participant’s entire account balance
when the participant elects a total post-
employment withdrawal.

(1) The participant may make a
different total withdrawal election only
if his or her spouse consents to that
election and waives the right to this
annuity.

(2) A participant’s spouse must
consent to any partial withdrawal
election (other than an election to
purchase this type of an annuity with
such amount) and waive his or her right
to this annuity with respect the amount
withdrawn.

(3) A spouse must consent to any
change in the amount or frequency of an
existing installment payment series and
waive his or her right to this annuity
with respect to the applicable amount.
Spousal consent is not required to stop
installment payments.

(4) Unless the TSP granted the
participant an exception under this
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subpart to the spousal notification
requirement within 90 days of the date
the withdrawal form is processed by the
TSP, to show that the spouse has
consented to a different total or partial
withdrawal election or installment
payment change and waived the right to
this annuity with respect to the
applicable amount, the participant must
submit to the TSP record keeper a
properly completed withdrawal request
form, signed by his or her spouse in the
presence of a notary. If the TSP granted
the participant an exception to the
signature requirement, the participant
should enclose a copy of the TSP’s
approval letter with the withdrawal
form.

(5) The spouse’s consent and waiver
is irrevocable for the applicable
withdrawal or installment payment
change once the TSP record keeper has
received it.

m 20. Amend § 1650.62 by revising
paragraphs (b) and (c) to read as follows:

§1650.62 Spousal rights applicable to in-
service withdrawals.
* * * * *

(b) Unless the participant was granted
an exception under this subpart to the
spousal notification requirement within
90 days of the date on which the
withdrawal request is processed by the
TSP, the spouse of a CSRS participant
is entitled to notice when the
participant applies for an in-service
withdrawal. If the TSP granted the
participant an exception to the notice
requirement, the participant should
enclose a copy of the TSP’s approval
letter with the withdrawal form. The
participant must provide the TSP record
keeper with the spouse’s correct
address. The TSP record keeper will
send the required notice by first class
mail to the spouse at the most recent
address provided by the participant.

(c) Unless the participant was granted
an exception under this subpart to the
signature requirement within 90 days of
the date the withdrawal form is
processed by the TSP, before obtaining
an in-service withdrawal, a participant
who is covered by FERS or who is a
member of the uniformed services must
obtain the consent of his or her spouse
and waiver of the spouse’s right to a
joint and survivor annuity described in
§ 1650.61(c) with respect to the
applicable amount. To show the
spouse’s consent and waiver, a
participant must submit to the TSP
record keeper a properly completed
withdrawal request form, signed by his
or her spouse in the presence of a
notary. Once a form containing the
spouse’s consent and waiver has been
submitted to the TSP record keeper, the

spouse’s consent is irrevocable for that
withdrawal.

PART 1651—DEATH BENEFITS

m 21. The authority citation continues to
read as follows:

Authority: 5 U.S.C. 8424(d), 8432d, 8432(j),
8433(e), 8435(c)(2), 8474(b)(5) and 8474(c)(1).

m 22. Amend § 1651.1 in paragraph (b)
by adding in alphabetical order
definitions for “Required beginning
date” and ‘“Required minimum
distribution” to read as follows:

§1651.1 Definitions.

* * * * *

(b) * % %

Required beginning date means:

(1) The end of the calendar year
immediately following the calendar year
in which the participant died; or

(2) The end of the calendar year in
which the participant would have
attained age 702, whichever is later.

Required minimum distribution
means the amount required to be
distributed to a beneficiary participant
beginning on the required beginning
date and every year thereafter pursuant
to Internal Revenue Code section
401(a)(9) and the regulations

promulgated thereunder, as applicable.

m 23. Amend § 1651.19 by revising
paragraph (c) to read as follows:

§1651.19 Beneficiary participant
accounts.

* * * * *

(c) Required minimum distributions.
(1) A beneficiary participant must
receive required minimum distributions
from his or her beneficiary participant
account commencing no later than the
required beginning date and, for each
year thereafter, no later than December
31.

(2) A beneficiary participant may elect
to withdraw from his or her account or
to begin receiving payments before the
required beginning date, but is not
required to do so.

(3) In the event that a beneficiary
participant does not withdraw from his
or her beneficiary participant account
an amount sufficient to satisfy his or her
required minimum distribution for the
year, the TSP will automatically
distribute the necessary amount on or
before the applicable date described in
paragraph (c)(1) of this section.

(4) The TSP will disburse required
minimum distributions described in
paragraph (c)(3) of this section pro rata
from the beneficiary participant’s

traditional balance and the beneficiary
participant’s Roth balance.

* * * * *

[FR Doc. 2019-19029 Filed 9-3-19; 8:45 am]
BILLING CODE 6760-01-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 37
RIN 1601-AA91

Minimum Standards for Driver’s
Licenses and Identification Cards
Acceptable by Federal Agencies for
Official Purposes; Implementation of
the REAL ID Act Modification for Freely
Associated States Act

AGENCY: Office of the Secretary, DHS.
ACTION: Final rule.

SUMMARY: This final rule implements
the REAL ID Act Modification for Freely
Associated States Act by amending the
regulatory definition of “temporary
lawful status.” With this change,
citizens of the Freely Associated States
residing in the United States are eligible
for full-term REAL ID licenses and
identification cards, provided they
satisfy the other requirements of the
REAL ID Act and regulations.

DATES: Effective September 4, 2019.

FOR FURTHER INFORMATION CONTACT:
Steve Yonkers, Director, Identity and
Credentialing/REAL ID Program, U.S.
Department of Homeland Security
Office of Policy, Strategy, and Plans,
Washington, DC 20528, (202) 447—-3274.
SUPPLEMENTARY INFORMATION:

I. Background

The REAL ID Act of 2005 * and its
implementing Department of Homeland
Security (DHS) regulations 2 authorize
REAL ID compliant states to issue
temporary or limited-term REAL ID
compliant driver’s licenses and
identification cards to certain
nonimmigrant aliens who satisfy other
REAL ID eligibility requirements. These
temporary driver’s licenses or
identification cards cannot be issued
with a validity period longer than the
alien’s authorized period of stay in the
United States or, if there is no definite
end to the period of authorized stay, a
period of one year.3

1Emergency Supplemental Appropriations Act
for Defense, the Global War on Terror, and Tsunami
Relief, 2005, Public Law 109-13, 119 Stat. 231, 302,
Div. B (codified at 49 U.S.C. 30301 note).

26 CFR part 37.

3REAL ID Act § 202(c)(2)(c)(ii); 6 CFR 37.21(b)(1).
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Under the Compacts of Free
Association between the United States
and the Republic of the Marshall
Islands, the Federated States of
Micronesia, and the Republic of Palau
(collectively referred to as the Freely
Associated States, or FAS), citizens of
the Freely Associated States are eligible
to be admitted to the United States as
nonimmigrants without a visa, and live
and work in the United States
indefinitely.* Because FAS citizens are
authorized to have an indefinite period
of authorized stay in the United States
(known as “duration of status” or “D/
S’)—but FAS citizens are not U.S.
citizens—States that issue temporary
driver’s licenses or identification cards
to FAS citizens generally subject those
FAS citizens’ driver’s licenses or
identification cards to the one-year
temporary license limitation. FAS
citizens who present a USCIS Form I—-
766 Employment Authorization
Document (EAD) to establish identity
may obtain a REAL ID compliant
driver’s license or identification card
with a validity period as long as the
validity period of the EAD, which in the
case of FAS citizens is up to five years.

The REAL ID Act Modification for
Freely Associated States Act, Public
Law 115-323, signed into law on
December 17, 2018, addresses this issue
by amending the REAL ID Act to
authorize states to issue to FAS citizens
residing indefinitely in the United
States full-term REAL ID driver’s
licenses or identification cards.? This
final rule updates the REAL ID
regulations to reflect this statutory
change by amending the regulatory
definition of “temporary lawful status”
to specifically exclude individuals
admitted as nonimmigrants under the
Compacts of Free Association between
the United States and the Republic of
the Marshall Islands, the Federated
States of Micronesia, and the Republic
of Palau. With this change, citizens of
the Freely Associated States residing in
the United States are eligible for full-
term REAL ID driver’s licenses and
identification cards, provided they

4 See Public Law 108-188 (48 U.S.C. 1921 note)
(Republic of the Marshall Islands and Federated
States of Micronesia); Public Law 99-658 (48 U.S.C.
1931 and 1931 note) (Palau).

5The REAL ID Act Modification for Freely
Associated States Act, Public Law 115-323, sec.
2(b). In addition to authorizing states to issue FAS
citizens full-term REAL ID licenses and
identification cards, the Act amended the REAL ID
definition of “state” by striking the reference to the
“Trust Territory of the Pacific Islands” which no
longer exists. As DHS regulations already correctly
do not include the Trust Territory of the Pacific
Islands in the definition of ““State,” no change to the
regulations is necessary to reflect that amendment.
See 6 CFR 37.3.

satisfy the other requirements of the
REAL ID Act and regulations.

II. The REAL ID Act Modification for
Freely Associated States Act

The REAL ID Act prohibits federal
agencies from accepting a State-issued
driver’s license or identification card for
any official purpose unless the license
or card is issued by a State that meets
the requirements set forth in the REAL
ID Act.6 Under Section 201(3) of the
REAL ID Act, official purpose as defined
in the REAL ID Act includes accessing
federal facilities, boarding federally
regulated commercial aircraft, entering
nuclear power plants, and any other
purpose as determined by the Secretary
of Homeland Security. Section 202(c) of
the REAL ID Act requires an applicant
for a driver’s license or identification
card to present, and for the State to
verify, documentation and information
evidencing the applicant’s identity, date
of birth, social security number or
verification that the person is not
eligible for a social security number,
address of principal residence, and U.S.
citizenship or lawful status. Id. Certain
aliens including those who are in a
valid nonimmigrant status, who have
pending applications for asylum, who
have pending or approved applications
for temporary protected status, who
have approved deferred action status, or
who have pending applications for
adjustment to permanent residence or
conditional permanent residence, may
only receive a temporary REAL ID
driver’s license or identification card.
Id. Temporary driver’s licenses or
identification cards can be valid either
until the expiration of the applicant’s
authorized stay in the United States or,
if there is no definite end to the period
of authorized stay, a period of one year.
Id.

The Compacts of Free Association
permit citizens of the Freely Associated
States to be admitted as nonimmigrants
to the United States without a visa and
to live and work in the United States
indefinitely. Because the Compacts of
Free Association do not establish a
specific time period for admission or
duration of stay in the United States,
under current regulations FAS citizens
residing in the United States can be
eligible for a temporary REAL ID
driver’s license or identification card
that is valid only for one year, although
as described above, the validity period
can be as long as an EAD validity period
of up to five years. According to the

6 The Emergency Supplemental Appropriations
Act for Defense, the Global War on Terror, and
Tsunami Relief, 2005, Public Law 109-13, 119 Stat.
231, 302, Div. B (codified at 49 U.S.C. 30301 note).

legislative history accompanying the
REAL ID Act Modification for Freely
Associated States Act, the inability to
acquire full-term licenses impacts
certain opportunities for FAS citizens
including opportunities for jobs,
housing, transportation, and education,
notwithstanding the fact that these
individuals may reside in the United
States for lengthy periods.”

To address this issue, the REAL ID
Act Modification for Freely Associated
States Act amends the REAL ID Act to
authorize States to issue REAL ID
driver’s licenses or identification cards
to citizens of the Republic of the
Marshall Islands, the Federated States of
Micronesia, and the Republic of Palau
who are admitted to the United States
as nonimmigrants under the Compacts
of Free Association, for the maximum
period of validity authorized by Section
202(d) of the REAL ID Act, which is up
to eight years. This final rule updates
the REAL ID regulation to reflect this
statutory change. Specifically, this final
rule amends the definition of
“temporary lawful status” at 6 CFR 37.3
to specifically exclude individuals
admitted as nonimmigrants under the
Compacts of Free Association between
the United States and the Republic of
the Marshall Islands, the Federated
States of Micronesia, and the Republic
of Palau.® As a result, these individuals
are no longer subject to 6 CFR 37.21,
prescribing requirements for temporary
or limited-term licenses and
identification cards for those with
temporary lawful status. Therefore,
these individuals are eligible to receive
full-term REAL ID licenses and
identification cards, provided they
satisfy the other REAL ID requirements
including requirements to present
documentation establishing identity,
date of birth, social security number,
address of principal residence, and
lawful status.®

7H.R. Rep. No. 115-945, at 2 (2018).

81t is not necessary to amend the definition of
“lawful status” in 6 CFR 37.3, because that
definition already includes an alien “who has a
valid nonimmigrant status in the United States,”
which includes (but is not limited to)
nonimmigrants admitted under the Compacts of
Free Association.

9 See 6 CFR 37.11. Note that an FAS passport with
Form [-94, but no visa, is not acceptable evidence
of identity under the REAL ID regulations. Id. at
§37.11(c)(1). The immigration document available
to FAS nonimmigrants admitted under the
Compacts of Free Association that is acceptable
evidence of identity for REAL ID Act purposes is
the unexpired employment authorization document
(EAD). Id. at §37.11(c)(1)(v).
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III. Regulatory Analyses

A. Administrative Procedure Act

The Administrative Procedure Act
(APA) provides that an agency may
dispense with notice and comment
rulemaking procedures when an agency,
for “good cause,” finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” See 5 U.S.C. 553(b)(B). DHS
finds that notice and comment
rulemaking in this instance is
impracticable, unnecessary, and
contrary to the public interest. The
amendment to the REAL ID regulation
made by this final rule implements the
REAL ID Act Modification for Freely
Associated States Act by authorizing
States to issue full-term REAL ID
licenses or identification to FAS
citizens. The amendment conforms the
regulations to the statute and does not
alter other REAL ID requirements
necessary for citizens of the Freely
Associated States to obtain REAL ID
driver’s licenses or identification cards,
including requirements to present
documentation establishing identity,
date of birth, social security number,
address of principal residence, and
lawful status. FAS citizens seeking to
obtain a full-term driver’s license or
identification card must still satisfy
these and other REAL ID requirements.
Additionally, because the bill was
signed into law, citizens of the Republic
of the Marshall Islands, the Federated
States of Micronesia, and the Republic
of Palau residing in the United States
will likely seek to start immediately
obtaining full-term State driver’s
licenses and identification cards. Based
on the above, DHS finds that notice and
comment rulemaking in this instance
would be impracticable, unnecessary,
and contrary to the public interest.

For the same reasons, DHS also finds
good cause to make this rule effective
immediately upon publication in the
Federal Register. See 5 U.S.C. 553(d)(3).

B. Executive Orders 12866, 13563, and
13771

Executive Order 12866 defines
“significant regulatory action” as one
that is likely to result in a rule that may
(1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,

grants, user fees, or loan programs or the
rights or obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.
Executive Order 13771 on Reducing
Regulation and Controlling Regulatory
Costs directs agencies to reduce
regulation and control regulatory costs
and provides that for every one new
regulation issued, at least two prior
regulations be identified for elimination,
and that the cost of planned regulations
be prudently managed and controlled
through a budgeting process.

This rule does not constitute a
“significant regulatory action’”” under
Executive Order 12866, as
supplemented by Executive Order
13563, and therefore does not require
review by the Office of Management and
Budget (OMB). As this rule is not a
significant regulatory action it is not
subject to the requirements of Executive
Order 13771.

As previously discussed, citizens of
the FAS residing in the United States
are eligible for a temporary driver’s
license under the REAL ID Act. This
rule will allow citizens of the FAS
residing in the United States to be
eligible for full-term REAL ID licenses
and identification cards. These full-term
licenses could last up to eight years.

FAS citizens should benefit from this
rule. The inability to acquire full-term
licenses impacts certain opportunities
for FAS citizens including opportunities
for jobs, housing, transportation, and
education, notwithstanding the fact that
these individuals may reside in the
United States for lengthy periods.10

C. Regulatory Flexibility Act

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121), requires Federal agencies
to consider the potential impact of
regulations on small businesses, small
government jurisdictions, and small
organizations during the development of
their rules. This final rule, however,
makes changes for which notice and
comment are not necessary.
Accordingly, DHS is not required to
prepare a regulatory flexibility analysis.
See 5 U.S.C. 603, 604.

D. Paperwork Reduction Act

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

10H.R. Rep. No. 115-945, at 2 (2018).

E. Executive Order 12132 (Federalism)

A rule has implications for federalism
under Executive Order 13132,
“Federalism,” if it has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this rule under that Order and
have determined that it does not have
these implications for federalism.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531 to 1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Unfunded Mandates
Reform Act addresses actions that may
result in the expenditure by a State,
local, or Tribal government, in the
aggregate, or by the private section of
$100 million (adjusted for inflation) or
more in any one year. This final rule
will not result in such an expenditure.

G. Executive Order 13175 (Tribal
Consultation)

This rule does not have Tribal
Implications under Executive Order
13175, “Consultation and Coordination
with Indian Tribal Governments,”
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

H. Executive Order 13211 (Energy
Impact Analysis)

DHS has analyzed this rule under
Executive Order 13211, “Actions
Concerning Regulations that
Significantly Affect Energy Supply
Distribution, or Use.” DHS has
determined that it is not a “‘significant
energy action” under that Order and is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. Therefore, it does not require
a Statement of Energy Effects under
Executive Order 13211.

List of Subjects in 6 CFR Part 37

Document security, driver’s licenses,
identification cards, incorporation by
reference, motor vehicle
administrations, physical security.

The Amendments

For the reasons set forth above, the
Department of Homeland Security
amends 6 CFR part 37 as follows:
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PART 37—REAL ID DRIVER’S
LICENSES AND IDENTIFICATION
CARDS

m 1. The authority citation for part 37
continues to read as follows:

Authority: 49 U.S.C. 30301 note; 6 U.S.C.
111, 112.
m 2.In §37.3, revise the definition of
“Temporary lawful status” to read as
follows:

§37.3 Definitions.

* * * * *

Temporary lawful status: A person in

temporary lawful status is a person who:

Has a valid nonimmigrant status in the
United States (other than a person
admitted as a nonimmigrant under the
Compacts of Free Association between
the United States and the Republic of
the Marshall Islands, the Federated
States of Micronesia, or the Republic of
Palau); has a pending application for
asylum in the United States; has a
pending or approved application for
temporary protected status (TPS) in the
United States; has approved deferred
action status; or has a pending
application for LPR or conditional

permanent resident status.
* * * * *

David Pekoske,

Senior Official Performing the Duties of the
Deputy Secretary.

[FR Doc. 2019-19023 Filed 9-3-19; 8:45 am]|
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0187; Product
Identifier 2018—-NM-172-AD; Amendment
39-19715; AD 2019-16-12]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2005—20—
01, which applied to all The Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes.
AD 2005-20-01 required repetitive
inspections of the vertical stiffeners at
left buttock line (LBL) and right buttock
line (RBL) 6.15 for cracks; and
replacement of both stiffeners with new,
improved stiffeners if any stiffener is

found cracked. This new AD requires,
depending on airplane configuration,
replacing the vertical stiffeners at LBL
and RBL 6.15 on the rear spar of the
wing center section, installing angle and
bonding jumpers, installing brackets,
applying sealant, and applying paint.
This AD was prompted by reports of
cracks found in the left and right side
keel beam upper chords when replacing
vertical stiffeners. This AD was also
prompted by possible degradation of the
fault current bonding path that could
introduce an ignition source in the fuel
tank in the event of a fault current being
imparted onto the fuel tank structure.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD is effective October 9,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 9, 2019.

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2019-
0187.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0187; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Peter Jarzomb, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562—627-5234; fax: 562-627—
5210; email: Peter.Jarzomb@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2005-20-01,
Amendment 39-14294 (70 FR 56358,
September 27, 2005) (“AD 2005—-20—
01”). AD 2005-20-01 applied to all The
Boeing Company Model 737-100, —200,
—200C, —-300, —400, and —500 series
airplanes. The NPRM published in the
Federal Register on April 1, 2019 (84 FR
12143). The NPRM was prompted by
reports of cracks found in the left and
right side keel beam upper chords when
replacing vertical stiffeners. In addition,
the FAA has determined that the
replacement stiffener installation
degraded the fault current bonding path
that could introduce an ignition source
in the fuel tank in the event of fault
current being imparted onto the fuel
tank structure. The NPRM proposed to
require, depending on airplane
configuration, replacing the vertical
stiffeners at LBL and RBL 6.15 on the
rear spar of the wing center section,
installing angle and bonding jumpers,
installing brackets, applying sealant,
and applying paint. The FAA is issuing
this AD to address cracks in vertical
stiffeners at LBL and RBL 6.15, which
could result in damage to the keel beam
structure and consequently reduce the
capability of the airplane to sustain
flight loads. The FAA is also issuing this
AD to address a potential ignition
source in the fuel tank due to
insufficient bonding, which could lead
to a fuel tank explosion and subsequent
loss of the airplane.

Comments

The FAA gave the public the
opportunity to participate in developing
this AD. The following presents the
comments received on the NPRM and
the FAA’s response to each comment.
The FAA received one comment that
was outside the scope of this
rulemaking.

Effect of Winglets on Accomplishment
of the Proposed Actions

Aviation Partners Boeing stated that
accomplishing Supplemental Type
Certificate (STC) ST01219SE does not
affect compliance with the proposed
actions.

The FAA concurs with the
commenter. The FAA has redesignated
paragraph (c) of the proposed AD as
paragraph (c)(1) of this AD and added
paragraph (c)(2) to this AD to state that
installation of STC ST01219SE does not
affect the ability to accomplish the
actions required by this AD. Therefore,
for airplanes on which STC ST01219SE
is installed, a “change in product”
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alternative method of compliance
(AMOC) approval request is not
necessary to comply with the
requirement of 14 CFR 39.17.

Request To Correct Service Information
Reference

Boeing requested that the “Actions
Since AD 2005-20-01 was Issued”
section of the NPRM be revised so that
the reference to “Boeing Alert Service
Bulletin 737-57A1339 RB” is changed
to “Boeing Alert Requirements Bulletin
737-57A1339 RB”. The commenter
pointed out that the “RB” designation is
for a Boeing requirements bulletin and
not a Boeing service bulletin. The
commenter also noted that this change
would be consistent with how this
service information is referred to in the
“Differences Between This Proposed AD
and the Service Information” section of
the NPRM.

The FAA agrees with commenter’s
request for the reason provided by the
commenter. Since the “Actions Since
AD 2005-20-01 was Issued” section of
the preamble does not reappear in this
final rule, no change to this final rule is
necessary.

Request for Clarification of Credit for
Previous Actions

Boeing requested that the
introductory text of paragraph (k) of the
proposed AD, “Credit for Previous
Actions,” be revised to clarify that the
unsafe condition caused by possible
degradation of the fault current bonding
path must be corrected in accordance
with the Accomplishment Instructions
of Boeing Alert Service Bulletin 737—
57A1269, Revision 2, dated October 11,
2018. The commenter stated that it
wanted to emphasize that credit is only
provided for stiffeners replaced using
the service information specified in
paragraphs (k)(1) and (2) of the
proposed AD and that doing the
procedures in the service information
specified in paragraph (k)(1) or (2) of the
proposed AD does not resolve the
unsafe electrical bonding condition.

The FAA agrees with the commenter’s
statement that the unsafe electrical
bonding condition can only be
addressed by doing the actions
described in the Accomplishment
Instructions of Boeing Alert Service
Bulletin 737-57A1269, Revision 2,
dated October 11, 2018. However, the

FAA disagrees with the commenter’s
request to revise the proposed credit
provision. After further review of
Boeing Alert Service Bulletin 737—
57A1269, Revision 2, dated October 11,
2018, and clarification from the
commenter regarding the request, the
FAA has determined that credit for
previously accomplished actions is not
needed in this AD because the
effectivity of Boeing Alert Service
Bulletin 737-57A1269, Revision 2,
dated October 11, 2018, addresses
airplanes on which actions have already
been done using the procedures
described in earlier revisions of the
service information. Therefore the FAA
has removed the credit provision from
this AD, and has redesignated the
subsequent paragraphs accordingly.

Request To Clarify Unsafe Condition

Boeing requested that the SUMMARY
section of the NPRM be revised to
clarify the unsafe condition regarding

the electrical fault current bonding path.

The commenter specifically requested
that the sentence “In addition, we have
determined that the replacement
stiffener installation degraded the fault
current bonding path and could
introduce an ignition source in the fuel
tank in the event of an electrical hot
short or lightning strike,” to “In
addition, we have determined that the
replacement stiffener installation
degraded the fault current bonding path
and could introduce an ignition source
in the fuel tank in the event of a fault
current being imparted onto the fuel
tank structure.” The commenter also
requested that this change be made to
the “Actions Since AD 2005-20-01 was
Issued” section of the NPRM.

The commenter explained that an
ignition source threat can originate from
a fault current that develops from a
short circuit internal to auxiliary
hydraulic pumps installed on or
attached to the aft spar. Furthermore,
the commenter noted that electrical hot
shorts (normally associated with
clamped wire bundles, which are
attached to fuel tank walls via
cushioned clamps and brackets) and
lightning strike ignition threats are not
applicable to the installation defined in
Boeing Alert Service Bulletin 737—
57A1269, Revision 2, dated October 11,
2018.

The FAA agrees with the commenter’s
request for the reasons provided by the
commenter. The FAA has revised the
SUMMARY section of this final rule to
include the sentence ‘“‘In addition, the
FAA has determined that the
replacement stiffener installation
degraded the fault current bonding path
that could introduce an ignition source
in the fuel tank in the event of a fault
current being imparted onto the fuel
tank structure.”” As previously stated,
the “Actions Since AD 2005-20-01"
section does not reappear in this final
rule, so no further change is necessary
in that regard.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously,
and minor editorial changes. The FAA
has determined that these minor
changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Service Bulletin 737-57A1269, Revision
2, dated October 11, 2018. This service
information describes procedures for
replacing the vertical stiffeners at LBL
and RBL 6.15 on the rear spar of the
wing center section with new, improved
stiffeners, installing angle and bonding
jumpers, installing brackets, applying
sealant, and applying paint.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 171 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:
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ESTIMATED COSTS

: Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Stiffener replacement, angle and bonding jumper | Up to 257 work-hours x $14,730 | Up to $36,575 ............... Up to $6,254,325.

installation,
and paint application.

bracket installation, and sealant

$85 per hour = Up to
$21,845.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

The FAA has determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2005-20-01, Amendment 39-14294 (70
FR 56358, September 27, 2005), and
adding the following new AD:

2019-16-12 The Boeing Company:
Amendment 39-19715; Docket No.
FAA-2019-0187; Product Identifier
2018-NM-172-AD.

(a) Effective Date
This AD is effective October 9, 2019.

(b) Affected ADs

This AD replaces AD 2005-20-01,
Amendment 39-14294 (70 FR 56358,
September 27, 2005) (“AD 2005-20-01").
This AD terminates certain requirements of
AD 2018-10-12, Amendment 39-19288 (83
FR 23775, May 23, 2018) (“AD 2018-10—
12”).

(c) Applicability

(1) This AD applies to all The Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes,
certificated in any category.

(2) Installation of Supplemental Type
Certificate (STC) ST01219SE does not affect
the ability to accomplish the actions required
by this AD. Therefore, for airplanes on which
STC ST01219SE is installed, a “‘change in
product’ alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Unsafe Condition

This AD was prompted by reports of cracks
in the aft vertical stiffeners at left buttock line
(LBL) and right buttock line (RBL) 6.15 on
the rear spar of the wing center section and
of cracks found in the left and right side keel
upper chords when replacing vertical
stiffeners. This AD was also prompted by
possible degradation of the fault current
bonding path due to the replacement vertical
stiffener installation. The FAA is issuing this
AD to address cracks in vertical stiffeners at
LBL and RBL 6.15, which could result in
damage to the keel beam structure and
consequently reduce the capability of the
airplane to sustain flight loads. The FAA is
also issuing this AD to address a potential
ignition source in the fuel tank due to
insufficient bonding, which could lead to a
fuel tank explosion and subsequent loss of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions for Groups 1 and 3
Through 8 Airplanes

For airplanes identified as Groups 1 and 3
through 8 in Boeing Alert Service Bulletin
737-57A1269, Revision 2, dated October 11,
2018: Except as specified by paragraph (j) of
this AD, at the applicable times specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-57A1269,
Revision 2, dated October 11, 2018, do all
applicable actions, identified in, and in
accordance with, the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-57A1269, Revision 2, dated October 11,
2018. Depending on the airplane
configuration, applicable actions include
replacing the vertical stiffeners at LBL and
RBL 6.15 on the rear spar of the wing center
section, installing angle and bonding
jumpers, installing brackets, applying
sealant, and applying paint.

(h) Required Actions for Group 2 Airplanes

For airplanes identified as Group 2 in
Boeing Alert Service Bulletin 737-57A1269,
Revision 2, dated October 11, 2018: Within
120 days after the effective date of this AD,
do actions to correct the unsafe condition,
using a method approved in accordance with
the procedures specified in paragraph (k) of
this AD.

(i) Terminating Action for Repetitive
Inspections of Aft Vertical Stiffener
Required by AD 2018-10-12

Accomplishment of the stiffener
replacement required by paragraph (g) of this
AD terminates only the repetitive inspections
of the aft vertical stiffeners required by
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paragraph (h) of AD 2018-10-12 for that
airplane only. All other requirements of
paragraph (h) of AD 2018-10-12 remain in
effect.

(j) Exceptions to Service Information
Specifications

(1) For purposes of determining
compliance with the requirements of this AD:
Where Boeing Alert Service Bulletin 737—
57A1269, Revision 2, dated October 11, 2018,
uses the phrase “‘the Revision 2 date of this
service bulletin,” this AD requires using ‘“the
effective date of this AD.”

(2) Where Boeing Alert Service Bulletin
737-57A1269, Revision 2, dated October 11,
2018, specifies contacting Boeing for repair
instructions: This AD requires doing the
repair before further flight using a method
approved in accordance with the procedures
specified in paragraph (k) of this AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (1) of this
AD. Information may be emailed to: 9-ANM-
LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Los Angeles ACO Branch, FAA, to
make those findings. To be approved, the
repair method, modification deviation, or
alteration deviation must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(1) Related Information

For more information about this AD,
contact Peter Jarzomb, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712-4137; phone: 562—-627—
5234; fax: 562—627-5210; email:
Peter.Jarzomb@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 737—
57A1269, Revision 2, dated October 11, 2018.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial

Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
August 15, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-19012 Filed 9-3-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0643; Product
Identifier 2019-SW-013-AD; Amendment
39-19719; AD 2019-10-51]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters Deutschland GmbH
Helicopters

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is publishing a new
airworthiness directive (AD) for all
Airbus Helicopters Deutschland GmbH
Helicopters (Airbus) Model MBB-BK
117 C-2 helicopters. Emergency AD
2019-10-51 was sent previously to all
known U.S. owners and operators of
these helicopters. This AD requires, for
certain helicopters, inspecting the
fuselage frame and providing certain
information to the FAA. This AD also
prohibits installing certain components
as part of Supplemental Type Certificate
(STC) SR00592DE on any helicopter.
This AD was prompted by reports of
fatigue cracks in the fuselage frame. The
FAA is issuing this AD to address the
unsafe condition on these products.
DATES: This AD is effective September
19, 2019 to all persons except those
persons to whom it was made
immediately effective by Emergency AD
2019-10-51, issued on May 16, 2019,

which contained the requirements of
this amendment.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication identified in this
AD as of September 19, 2019.

The FAA must receive comments on
this AD by October 21, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Air Methods
Corporation, 5500 South Quebec Street,
Suite 300, Greenwood Village, CO
80111; telephone 303—-792-7557 or at
http://www.unitedrotorcraft.com/. You
may view this service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy, Room 6N-321, Fort Worth, TX
76177. For information on the
availability of this material at the FAA,
call 817-222-5110. It is also available
on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0643.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0643; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Cynthia Bradley, Aviation Safety
Engineer, Denver ACO Branch,
Compliance & Airworthiness Division,
FAA, 26805 East 68th Ave., Room 214,
Denver, CO 80249; telephone (303) 342—
1082; email cynthia.bradley@faa.gov.

SUPPLEMENTARY INFORMATION:
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Discussion

On May 16, 2019, the FAA issued
Emergency AD 2019-10-51, which
requires for certain serial-numbered
helicopters, inspecting the fuselage
frame before further flight and providing
certain information to the FAA within
10 hours time-in-service (TIS) after the
required inspections. This AD also
prohibits installing certain components
as part of STC SR00592DE on any
helicopter. Emergency AD 2019-10-51
was sent previously to all known U.S.
owners and operators of these
helicopters. This action was prompted
by reports of fatigue cracks in the
fuselage frame, through the left-hand
door frame webs and frame cap at
station 4135. These cracks occurred on
certain serial numbered helicopters with
STC SR00592DE installed. The cracks
initiated under the doubler that
reinforces the door frame where
recessed medical wall fittings are
attached. In one case, the crack under
the doubler propagated through the
inboard frame cap and onto the inboard
web. This condition, if not corrected,
could result in excessive vibration, an
in-flight breakup, and subsequent loss of
control of the helicopter. Although the
exact cause of this unsafe condition is
still being investigated, the FAA has
determined that the cracks are a result
of the recessed medical wall rack
installation.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Air Methods Alert
Service Bulletin ASB19-03, Revision IR,
dated May 6, 2019 (ASB). The ASB
requires removing the recessed medical
wall rack and describes procedures for
inspecting the door frame at the forward
medical wall rack doubler for cracks. If
cracks are discovered, the ASB specifies
that the aircraft is grounded until
repairs are made. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

The FAA is issuing this AD after
evaluating all the relevant information
and determining the unsafe condition
described previously is likely to exist or
develop in other products of this same
type design.

AD Requirements

This AD requires the following for
certain serial-numbered helicopters:

o Before further flight, removing the
recessed medical wall rack, inspecting
the fuselage frame box beam structure

for cracks and loose rivets, and making
repairs if necessary or reinstalling the
inboard web of the box beam and the
cabin interior panels with the medical
wall rack to remain removed and

e Within 10 hours TIS after the
required inspections, providing the
inspection results, photographs of
inspected areas, total helicopter hours
TIS since installation of STC
SR00592DE, and the helicopter serial
number to the FAA.

This AD also prohibits installing on
any helicopter recessed medical wall
assembly part number (P/N) 778-1400—
001, wall mount fittings P/N 900-9959—
001, aft medical wall doubler P/N 900—-
9989, and medical wall long doubler P/
N 900-6021 at stations 4135 and
4963.19 as part of STC SR00592DE.

Differences Between This AD and the
Service Information

This AD requires the inspections
before further flight, whereas the ASB
specifies within 10 flight hours. This
AD requires a single inspection before
further flight, whereas the ASB specifies
repetitive inspections every 200 hours
TIS following the initial inspection.
This AD does not require contacting Air
Methods for disposition on the
discovery of cracks, whereas the ASB
does.

Interim Action

The FAA considers this AD interim
action. The inspection reports that are
required by this AD will enable the FAA
to obtain better insight into the cause of
the cracking and eventually to develop
final action to address the unsafe
condition. Once final action has been
identified, the FAA might consider
further rulemaking. Also, the FAA is
currently considering requiring
repetitive inspections of the frame.
However, the planned compliance time
for those inspections would allow
enough time to provide notice and
opportunity for prior public comment
on the merits of the repetitive
inspections.

FAA'’s Justification and Determination
of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C.) authorizes agencies to dispense
with notice and comment procedures
for rules when the agency, for “good
cause,” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under this
section, an agency, upon finding good
cause, may issue a final rule without
seeking comment prior to the
rulemaking.

An unsafe condition exists that
required the immediate adoption of
Emergency AD 2019-10-51, issued on
May 16, 2019, to all known U.S. owners
and operators of these helicopters. The
FAA found that the risk to the flying
public justified waiving notice and
comment prior to adoption of this rule
because an unsafe condition existed
which required corrective actions before
further flight. These conditions still
exist and the AD is hereby published in
the Federal Register as an amendment
to section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons. Accordingly,
notice and opportunity for prior public
comment are impracticable and contrary
to public interest pursuant to 5 U.S.C.
553(b)(3)(B). In addition, for the reason
stated above, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, the FAA invites you to send
any written data, views, or arguments
about this final rule. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number FAA-2019-0643 and Product
Identifier 2019-SW-013—-AD at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this final rule. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

The FAA will post all comments
received, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this final rule.

Costs of Compliance

The FAA estimates that this AD
affects 10 helicopters of U.S. registry
and estimates the following costs to
comply with this AD. Labor costs are
estimated at $85 per work-hour.
Removing the recessed medical wall
rack takes about 0.25 work-hour,
inspecting for cracks and loose rivets
takes about 8 work-hours, and reporting
the required information takes about 1
work-hour for an estimated cost of $786
per helicopter and $7,860 for the
affected U.S. fleet. Thirty-three blind
rivets at about $1.50 each are required
to reinstall the inboard web if there are
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no cracks for a total cost of $50. Loose
fitting/doubler rivets cost about $1.50
each. The FAA has no way of estimating
the cost to repair any cracked structure.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to a penalty for failure to comply with
a collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public
reporting for this collection of
information is estimated to be
approximately 1 hour per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, completing and reviewing
the collection of information. All
responses to this collection of
information are mandatory. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to:
Information Gollection Clearance
Officer, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-10-51 Airbus Helicopters
Deutschland GmbH: Amendment 39—
19719; Docket No. FAA-2019-0643;
Product Identifier 2019—-SW-013-AD.

(a) Effective Date

This AD is effective September 19, 2019 to
all persons except those persons to whom it
was made immediately effective by
Emergency AD 2019-10-51, issued on May
16, 2019, which contained the requirements
of this amendment.

(b) Affected ADs
None.
(c) Applicability
This AD applies to Airbus Helicopters

Deutschland GmbH Model MBB-BK 117 C—
2 helicopters, certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC) of
America Code: 5311, Fuselage main frame.

(e) Unsafe Condition

This AD was prompted by reports of
fatigue cracks in a fuselage frame. The FAA
is issuing this AD to correct the unsafe
condition on these helicopters.

(f) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(g) Required Actions

(1) For helicopters with serial numbers
9069, 9185, 9255, 9377, 9389, 9403, 9411,
9457, 9529, or 9637, before further flight:

(i) Remove the recessed medical wall rack
in accordance with Part 1, paragraphs 4.1.

through 4.3., of Air Methods Alert Service
Bulletin ASB19-03, Revision IR, dated May
6, 2019 (ASB).

(ii) Inspect the fuselage frame box beam
structure for cracks and loose rivets at station
4135 in accordance with Part 2, paragraphs
5.1 through 5.4., of the ASB, except you are
not required to contact Air Methods for
disposition if cracks are found. Instead, if
there is a crack, repair using a method
approved by the Manager, Denver ACO
Branch, Compliance & Airworthiness
Division, FAA, 26805 East 68th Ave., Room
214, Denver, CO 80249; telephone (303) 342—
1081; email: 9 Denver-Aircraft-Cert@faa.gov.
Replace any loose rivets.

(iii) If there are no cracks, reinstall the
inboard web of the box beam and the cabin
interior panels in accordance with Part 2,
paragraphs 5.5. and 5.6. of the ASB. Do not
reinstall the recessed medical wall rack.

(2) For helicopters with serial numbers
9069, 9185, 9255, 9377, 9389, 9403, 9411,
9457, 9529, or 9637, within 10 hours time-
in-service (TIS) after the required
inspections, provide the inspection results,
photographs of inspected areas, total
helicopter hours TIS since installation of
Supplemental Type Certificate (STC)
SR00592DE, and helicopter serial number to
the attention of the person identified in
paragraph (j) of this AD. This information is
required even if there are no cracks.

(3) For all helicopters, after the effective
date of this AD, do not install on any
helicopter recessed medical wall assembly
part number (P/N) 778-1400-001, wall
mount fittings P/N 900-9959-001, aft
medical wall doubler P/N 900-9989, and
medical wall long doubler P/N 900-6021 at
stations 4135 and 4963.19 as part of STC
SR00592DE.

(h) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a currently valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, searching existing data sources,
gathering and maintaining the data needed,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Send
comments regarding this burden estimate or
any other aspect of this collection of
information, including suggestions for
reducing this burden to: Information
Collection Clearance Officer, Federal
Aviation Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Denver ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
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found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j) of this
AD and notify the Denver ACO Branch of the
request by email at: 9-Denver-Aircraft-Cert@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Cynthia Bradley, Aviation Safety
Engineer, Denver ACO Branch, Compliance &
Airworthiness Division, FAA, 26805 East
68th Ave., Room 214, Denver, CO 80249;
telephone (303) 342-1082; email
cynthia.bradley@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Air Methods Alert Service Bulletin
ASB19-03, Revision IR, dated May 6, 2019.

(ii) [Reserved]

(3) For Air Methods service information
identified in this AD, contact Air Methods
Corporation, 5500 South Quebec Street, Suite
300, Greenwood Village, CO 80111;
telephone 303-792-7557 or at http://
www.unitedrotorcraft.com/.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on August 19,
2019.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.
[FR Doc. 2019-18708 Filed 9-3-19; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0608; Product
Identifier 2019—-NM-084-AD; Amendment
39-19713; AD 2019-16-10]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting an
airworthiness directive (AD) for certain
The Boeing Company Model 787-8
airplanes. This AD requires a one-time
inspection of the horizontal stabilizer
pivot pin assemblies for misalignment
and incorrect gapping, and applicable
on-condition actions. This AD was
prompted by a report of possible
misalignment of the horizontal stabilizer
pivot pin lock ring, outer pivot pin, and
outboard spacer at final assembly. The
FAA is issuing this AD to address the
unsafe condition on these products.

DATES: This AD is effective September
19, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 19, 2019.

The FAA must receive comments on
this AD by October 21, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562—-797-1717;
internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA.

For information on the availability of
this material at the FAA, call 206—-231—
3195. It is also available on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0608.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0608; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this final rule, the regulatory
evaluation, any comments received, and
other information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Rutar, Aerospace Engineer, Airframe
Section, FAA, Seattle ACO Branch, 2200
South 216th St., Des Moines, WA 98198;
phone and fax: 206-231-3529; email:
Greg.Rutar@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA has received a report
indicating possible misalignment of the
horizontal stabilizer pivot pin lock ring,
outer pivot pin, and outboard spacer at
final assembly. One operator reported a
left side pivot pin assembly that did not
have a visible gap between the outboard
nut and trap fitting. The pivot pin
outboard spacer was not set correctly
flush against the horizontal stabilizer
pivot bearing and outboard washer due
to a misaligned pivot pin lock ring. It
was determined that only certain
airplanes were possibly delivered with
this condition. This condition, if not
addressed, could result in decreased
lateral load capacity, the loss of pivot
pin retention parts, and consequent loss
of the horizontal stabilizer and loss of
control of the airplane.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Requirements Bulletin B787-81205—
SB550009-00 RB, Issue 001, dated April
2, 2019. This service information
describes procedures for a one-time
detailed inspection of the horizontal
stabilizer pivot pin assemblies for
misalignment and incorrect gapping,
and applicable on-condition actions.
On-condition actions include replacing
any incorrectly installed horizontal
stabilizer pivot pin assembly. This
service information is reasonably
available because the interested parties
have access to it through their normal
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course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

The FAA is issuing this AD because
we evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

AD Requirements

This AD requires accomplishment of
the actions identified in Boeing Alert
Requirements Bulletin B787-81205—
SB550009-00 RB, Issue 001, dated April
2, 2019, described previously, except for
any differences identified as exceptions
in the regulatory text of this AD.

For information on the procedures
and compliance times, see this service
information at http://
www.regulations.gov by searching for

and locating Docket No. FAA-2019—
0608.

FAA'’s Justification and Determination
of the Effective Date

There are currently no domestic
operators of this product. Therefore, the
FAA finds that notice and opportunity
for prior public comment are
unnecessary and that good cause exists
for making this amendment effective in
less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, the FAA invites you to send
any written data, views, or arguments
about this final rule. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number FAA-2019-0608 and Product

Identifier 2019-NM-084—AD at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this final rule. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

The FAA will post all comments
received, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this final rule.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. If an affected
airplane is imported and placed on the
U.S. Register in the future, the FAA
provides the following cost estimates to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

: Cost per
Action Labor cost Parts cost product
INSPECHION ..ot 2 work-hours x $85 per hour = $170 .......ccoeevvecieennnne $0 $170

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

: Cost per
Action Labor cost Parts cost product
Replacement ........ccoceevreeneneeieneeeneenns 12 work-hours x $85 per hour = $1,020 | Negligible .......cccocveoerviieiireeeee e, $1,020
According to the manufacturer, some  with promoting safe flight of civil Regulatory Findings

or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all known costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA

aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-16-10 The Boeing Company:
Amendment 39-19713; Docket No.
FAA-2019-0608; Product Identifier
2019-NM—-084—AD.

(a) Effective Date
This AD is effective September 19, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 787-8 airplanes, certificated in any
category, as identified in Boeing Alert
Requirements Bulletin B787-81205—

SB550009-00 RB, Issue 001, dated April 2,
2019.

(d) Subject

Air Transport Association (ATA) of
America Code 55, Stabilizers.

(e) Unsafe Condition

This AD was prompted by a report of
possible misalignment of the horizontal
stabilizer pivot pin lock ring, outer pivot pin,
and outboard spacer at final assembly. The
FAA is issuing this AD to address incorrect
installation of the horizontal stabilizer pivot
pin assemblies, which could result in
decreased lateral load capacity, the loss of
pivot pin retention parts, and consequent
loss of the horizontal stabilizer and loss of
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified by paragraph (h) of this
AD: At the applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin B787-81205—
SB550009-00 RB, Issue 001, dated April 2,
2019, do all applicable actions identified in,
and in accordance with, the Accomplishment
Instructions of Boeing Alert Requirements
Bulletin B787-81205—-SB550009—-00 RB, Issue
001, dated April 2, 2019.

Note 1 to paragraph (g): Guidance for
accomplishing the actions required by this
AD can be found in Boeing Alert Service
Bulletin B787-81205-SB550009-00, dated
April 2, 2019, which is referred to in Boeing
Alert Requirements Bulletin B787—-81205—
SB550009-00 RB, Issue 001, dated April 2,
2019.

(h) Exception to Service Information
Specifications

For purposes of determining compliance
with the requirements of this AD: Where
Boeing Alert Requirements Bulletin B787—
81205—-SB550009—-00 RB, Issue 001, dated
April 2, 2019, uses the phrase “the Issue 001
date of Requirements Bulletin B787-81205—
SB550009-00 RB,” this AD requires using
“the effective date of this AD.”

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j) of this
AD. Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO Branch, FAA, to make
those findings. To be approved, the repair
method, modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(j) Related Information

For more information about this AD,
contact Greg Rutar, Aerospace Engineer,
Airframe Section, FAA, Seattle ACO Branch,
2200 South 216th St., Des Moines, WA
98198; phone and fax: 206—231-3529; email:
Greg.Rutar@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Requirements Bulletin
B787-81205-SB550009—-00 RB, Issue 001,
dated April 2, 2019.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,

MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562—-797-1717; internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
August 16, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-19013 Filed 9-3—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0322; Product
Identifier 2019-NM-039—-AD; Amendment
39-19712; AD 2019-16-09]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model DHC-8-400
series airplanes. This AD was prompted
by reports of cracked elevator power
control unit (PCU) brackets on the
horizontal stabilizer rear spar and
cracking on the elevator front spar. This
AD requires one-time inspections for
cracks and damage of the elevator PCU
brackets and surrounding area,
horizontal stabilizer rear spar, and
elevator front spar, and related
investigative and corrective actions if
necessary. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective October 9,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 9, 2019.

ADDRESSES: For service information
identified in this final rule, contact De
Havilland Aircraft of Canada Ltd., Q-
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Series Technical Help Desk, 123 Garratt
Boulevard, Toronto, Ontario M3K 1Y5,
Canada; phone: 416—-375-4000; fax:
416-375—4539; email: thd@
dehavilland.com; internet: https://
dehavilland.com. You may view this
service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2019-
0322.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0322; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Andrea Jimenez, Aerospace Engineer,
Airframe and Propulsion Section, FAA,
New York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; telephone 516—228-7330; fax
516—794-5531; email 9-avs-nyaco-cos@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
DHC-8-400 series airplanes. The NPRM
published in the Federal Register on
May 14, 2019 (84 FR 21268). The NPRM
was prompted by reports of cracked
elevator PCU brackets on the horizontal
stabilizer rear spar and cracking on the
elevator front spar. The NPRM proposed
to require one-time inspections for
cracks and damage of the elevator PCU
brackets and surrounding area,
horizontal stabilizer rear spar, and
elevator front spar, and related
investigative and corrective actions if
necessary.

The FAA is issuing this AD to address
failure of an elevator PCU bracket or
fracture of the front spar into two
segments; either structural failure may
cause a jam in one elevator or a loss of

airplane pitch control if both elevators
are affected.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2018-34, dated December 17, 2018
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.,
Model DHG—-8-400 series airplanes. The
MCAI states:

There have been five in-service reports of
cracked elevator power control unit (PCU)
brackets on the horizontal stabilizer rear spar,
and two reports of cracking on the elevator
front spar. In one case, the PCU bracket
cracking led to detachment of the bracket
during pushback. An investigation found that
the force-fight loads induced by elevator
PCUs not rigged to the required tolerance is
the common factor in cracking of both the
elevator PCU bracket and of the elevator front
spar. A secondary contributor to the elevator
PCU bracket cracking is the bracket flange
preload that may be induced during
production installation. Failure of an elevator
PCU bracket or progression of the elevator
front spar cracking into two segments may
cause the affected elevator to jam. Failure of
an elevator bracket on both elevators, or
progression of elevator front spar cracking
into two segments on both elevators, could
cause a loss of aeroplane pitch control.

This [Canadian] AD mandates a one-time
inspection of the elevator PCU brackets, the
horizontal stabilizer rear spar and elevator
front spar with reporting of inspection
findings. Any brackets found cracked are to
be replaced with new brackets with
improved strength. For any spar found
cracked, obtain instructions to repair the spar
from Bombardier and repair the spar
accordingly. Additional corrective action
may be considered depending on the results
of the inspections findings.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0322.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Request To Remove Certain Service
Information Procedures

Horizon Air requested that the FAA
change the language in the introductory
text of paragraph (g) of the proposed AD
from mandating ““the Accomplishment
Instructions” in the service information
to mandating only the section that
corrects the unsafe condition. Horizon
Air stated that the Accomplishment
Instructions, Part A, “Job Set-up,” and

Part C, “Close Out,” do not directly
correct the unsafe condition. Horizon
Air stated that incorporating these two
sections as a requirement in the AD
restricts an operator’s ability to
accomplish other maintenance in
conjunction with the required actions to
correct the unsafe condition.

The FAA agrees with the commenter’s
request to exclude the “Job Set-up” and
“Close Out” sections of Bombardier
Service Bulletin 84-55—-09, dated June 7,
2018. The FAA has revised the
introductory text of paragraph (g) of this
AD to require accomplishment of
Section 3.B, Part A, of the
Accomplishment Instructions of
Bombardier Service Bulletin 84-55-09,
dated June 7, 2018, and the FAA has
revised paragraph (g)(1) of this AD to
require accomplishment of Section 3.B,
Part B, of the Accomplishment
Instructions of Bombardier Service
Bulletin 84-55—-09, dated June 7, 2018.

Request To Revise Company Name and
Email Address

Horizon Air requested that the FAA
update the contact information for
reporting in the introductory text of
paragraph (h) of the proposed AD.
Horizon Air pointed out that De
Havilland Aircraft of Canada Ltd is now
the design approval holder (DAH) for
the Q400 aircraft.

The FAA agrees with the commenter’s
request. The FAA has updated the
address information accordingly in this
final rule.

As anote, there is a difference
between the commercial designation
and the model designation on the U.S.
type certificate data sheet (TCDS).
Q400" is the commercial designation,
while Bombardier, Inc., Model DHC-8-
400 is the designation on the TCDS. The
FAA uses the model designation on the
TCDS to define the applicability in ADs
and, as a result, have not changed the
applicability of this AD. The FAA is in
the process of changing the TCDS to
reflect the name change for these
models. The FAA will use the name
identified in the current TCDS so as not
to delay issuance of the final rule. Once
the TCDS has been changed, the FAA
will use the new name in subsequent
ADs.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
The FAA has determined that these
minor changes:
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e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

Bombardier has issued Service
Bulletin 84-55—-09, dated June 7, 2018.

This service information describes
procedures for one-time detailed visual
and fluorescent penetrant inspections
for cracks and damage of the elevator
PCU brackets (including the
surrounding area), horizontal stabilizer
rear spar, and elevator front spar, and
related investigative and corrective
actions if necessary. The related
investigative action is an eddy current
inspection for cracking of certain mating
holes of the horizontal stabilizer rear
spar. Corrective actions include
replacement of the elevator PCU

brackets and repair of the horizontal
stabilizer rear spar and elevator front
spar.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 54 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS *

Cost Cost on
Labor cost Parts cost per product U.S. operators
13 work-hours x $85 per hour = $1,105 ......cocciiiiieieeeeceeeece et $0 $1,105 $59,670

*Table does not include estimated costs for reporting.

The FAA estimates that it would take
about 1 work-hour per product to
comply with the reporting requirement
in this AD. The average labor rate is $85
per hour. Based on these figures, the

FAA estimates the cost of reporting the
inspection results on U.S. operators to
be $4,590, or $85 per product.

The FAA estimates the following
costs to do any necessary on-condition

actions that would be required based on
the results of any required actions. The
FAA has no way of determining the
number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost
Labor cost Parts cost per product
18 WOrk-hours x $85 Per NOUI = $1,530 ....cciiiieiiiiieiiieiieieeiee et te st ae e e e aesre e s seenaesseeneesseeneesneenees $0 $1,530

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this AD is 2120-0056. The
paperwork cost associated with this AD
has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and
reviewing the collection of information.
Therefore, all reporting associated with
this AD is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave. SW, Washington,
DC 20591, ATTN: Information
Collection Clearance Officer, AES—200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs

applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-16-09 Bombardier, Inc.:
Amendment 39-19712; Docket No.
FAA-2019-0322; Product Identifier
2019-NM-039-AD.

(a) Effective Date
This AD is effective October 8, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model DHC-8-400, -401, and -402 airplanes,

certificated in any category, serial numbers
4001 through 4580 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by reports of
cracked elevator power control unit (PCU)
brackets on the horizontal stabilizer rear spar
and cracking on the elevator front spar. The
FAA is issuing this AD to address this
condition, which, if not detected and
corrected, may cause failure of an elevator
PCU bracket or fracture the front spar into
two segments; either structural failure may
cause a jam in one elevator or a loss of
airplane pitch control if both elevators are
affected.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
(g) Inspections

No earlier than 7,500 total accumulated
flight hours, but before accumulating 8,000

flight hours after the effective date of this AD:

Perform detailed visual and fluorescent
penetrant inspections for cracks and damage
of the elevator PCU brackets, horizontal
stabilizer rear spar, and elevator front spar,
in accordance with Section 3.B, Part A, of the
Accomplishment Instructions of Bombardier
Service Bulletin 84-55-09, dated June 7,
2018.

(1) If any crack is detected on any elevator
PCU bracket, and no crack or damage is
found on either spar: Before further flight,
replace the elevator PCU bracket with a new
bracket, and do all related investigative and

corrective actions, in accordance with
Section 3.B, Part B, of the Accomplishment
Instructions of Bombardier Service Bulletin
84-55-09, dated June 7, 2018.

(2) If any crack or damage is detected on
any horizontal stabilizer rear spar or elevator
front spar: Before further flight, repair using
a method approved by the Manager, New
York ACO Branch, FAA; or Transport Canada
Civil Aviation (TCCA); or Bombardier, Inc.’s
TCCA Design Approval Organization (DAQO).
If approved by the DAO, the approval must
include the DAO-authorized signature.

(h) Reporting

At the applicable time specified in
paragraph (h)(1) or (2) of this AD: Report the
results of the inspections required by
paragraph (g) of this AD to the De Havilland
CMDB Focal by fax 1-416-375-4538 or email
at cmdb.request@dehavilland.com, in
accordance with the instructions of
Bombardier Service Bulletin 84-55-09, dated
June 7, 2018. If operators have reported
findings as part of obtaining any corrective
actions approved by Bombardier, Inc.’s TCCA
DAO, operators are not required to report
those findings as specified in this paragraph.

(1) If the inspections were done on or after
the effective date of this AD: Submit the
report within 30 days after the inspections.

(2) If the inspections were done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; TCCA; or Bombardier, Inc.’s TCCA
DAO. If approved by the DAO, the approval
must include the DAO-authorized signature.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB

Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 1 hour per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW, Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2018-34, dated December 17, 2018,
for related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0322.

(2) For more information about this AD,
contact Andrea Jimenez, Aerospace Engineer,
Airframe and Propulsion Section, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7330; fax 516—794—-5531; email 9-
avs-nyaco-cos@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 84-55-09,
dated June 7, 2018.

(ii) [Reserved]

(3) For service information identified in
this AD, contact De Havilland Aircraft of
Canada Ltd., Q-Series Technical Help Desk,
123 Garratt Boulevard, Toronto, Ontario M3K
1Y5, Canada; phone: 416—-375—-4000; fax:
416-375—-4539; email: thd@dehavilland.com;
internet: https://dehavilland.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on
August 15, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-18965 Filed 9-3—19; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2019-0347; Airspace
Docket No. 19-AEA-6]

RIN 2120-AA66
Establishment of Class E Airspace;
Endicott, NY; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
on July 23, 2019, establishing Class E
airspace for Tri-Cities Airport, Endicott,
NY, by correcting the airport’s name in
the legal description. The ‘dash’ was
inadvertently omitted from the airport
name in the body of the legal
description.

DATES: Effective 0901 UTC, October 10,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave,
College Park, GA 30337; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

The FAA published a final rule in the
Federal Register (84 FR 35290, July 23,
2019) for Doc. No. FAA-2019-0347,
establishing Class E airspace extending
upward from 700 feet or more above the
surface at Tri-Gities Airport, Endicott,
NY. Subsequent to publication, the FAA
found that the dash was omitted from
Tri-Cities Airport in the body of the
legal description. This action corrects
the error.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11C dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and

Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES
section of this document. FAA Order
7400.11C lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

Correction to Final Rule

m Accordingly, pursuant to the authority
delegated to me, in the Federal Register
of July 23, 2019 (84 FR 35290) FR Doc.
2019-15525, the establishment of Class
E Airspace for Tri-Cities, Endicott, NY
is corrected as follows:

§71.1 [Amended]

AEA NY E5 Endicott, NY [Corrected]
Tri-Cities Airport, NY

(Lat. 42°4’43” N, long. 76°5’47” W)

That airspace extending upward from 700

feet above the surface within an 8-mile radius
of Tri-Cities Airport.

Issued in College Park, Georgia, on August
26, 2019.

Shawn Reddinger,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2019-18969 Filed 9-3-19; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY
Federal Energy Regulatory

Commission
18 CFR Part 385
[Docket No. RM19-18-000; Order No. 862]

Formal Requirements for Filings in
Proceedings Before the Commission

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission or
FERC) amends its regulations
concerning the process for delivering
filings and submissions to the
Commission. Specifically, the
Commission’s regulations are revised to
require that filings and submissions to
be delivered to the Commission, other
than by the United States Postal Service
(USPS), are instead to be sent to the
Commission’s off-site security screening
facility. The regulations still permit
USPS mail to be sent directly to the
Commission’s headquarters.

DATES: This rule is effective November
4, 2019.

FOR FURTHER INFORMATION CONTACT:

Christopher Cook, Office of the
Secretary, 888 First Street NE,
Washington, DC 20426, (202) 502—-8102,
christopher.cook@ferc.gov.

Mark Hershfield, Office of the General
Counsel, 888 First Street NE,
Washington, DC 20426, (202) 502—-8597,
mark.hershfield@ferc.gov./
SUPPLEMENTARY INFORMATION:

1. Introduction

1. The Federal Energy Regulatory
Commission (Commission or FERC)
amends its regulations concerning the
process for submitting hardcopy filings
and submissions ! to the Commission.2
Specifically, this final rule revises 18
CFR 385.2001(a) to require that
deliveries of filings and submissions
other than by the United States Postal
Service (USPS) are to be sent to an off-
site facility for security screening and
processing.? The regulations still permit
USPS mail to be sent directly to the
Commission’s headquarters.

II. Background

2. The Government Accounting Office
(GAO) has issued a report indicating
that, since the fall of 2001, the rate of
incidents involving threats via the mail
has increased “due in part to hoaxes
and concerns about leakages from mail
that had previously been routinely
handled.” ¢ More recently, in October
2018, package bombs sent to politicians
and newsrooms prompted many
organizations to assess mail screening
and security procedures to reduce
vulnerabilities.> The GAO report
concluded that “[m]ail continues to be
a potential venue” for threats and that
“[plreparation involves having the
procedures, plans, and training in
place.” 6 Further, the U.S. Department of
Homeland Security (DHS) recommends
that deliveries submitted to agencies
should be “received, screened, sorted,

1While the current version of 18 CFR 385.2001
addresses filings submitted to the Commission, the
revisions herein clarify that the subsection applies
to other forms of correspondence sent to the
Commission.

2 See 18 CFR 385.2001.

3Non-USPS carriers include, for example, FedEx,
DHL, and United Parcel Service.

4 See U.S. Government Accountability Office,
Mail Security: Incidents at DOD Mail Facilities
Exposed Problems That Require Further Actions
(Sept. 2006), at 5, https://www.gao.gov/assets/260/
251532.pdf [GAO Report].

5 See Gregory Korte, John Bacon, and Jorge L.
Ortiz, Suspicious Packages Prompt Nationwide
Security Response, USA Today (Oct. 24, 2018),
https://www.usatoday.com/story/news/nation/
2018/10/24/suspicious-packages-mail-security-
response-obama-clinton-holder-soros-cnn/
1751077002/ (Last visited July 17, 2019).

6 GAO Report at 41; see also 41 CFR 102—
192.70(a) (providing that agencies should have a
mail security policy that applies to their mail
management programs).


https://www.usatoday.com/story/news/nation/2018/10/24/suspicious-packages-mail-security-response-obama-clinton-holder-soros-cnn/1751077002/
https://www.usatoday.com/story/news/nation/2018/10/24/suspicious-packages-mail-security-response-obama-clinton-holder-soros-cnn/1751077002/
https://www.usatoday.com/story/news/nation/2018/10/24/suspicious-packages-mail-security-response-obama-clinton-holder-soros-cnn/1751077002/
https://www.usatoday.com/story/news/nation/2018/10/24/suspicious-packages-mail-security-response-obama-clinton-holder-soros-cnn/1751077002/
https://www.gao.gov/assets/260/251532.pdf
https://www.gao.gov/assets/260/251532.pdf
mailto:mark.hershfield@ferc.gov./
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and prepared for delivery” at an offsite
facility.”

3. The Commission has reviewed its
protocols on hardcopy/hand-delivered
submissions to the agency. The
Commission’s regulations currently
provide that filers should send hard-
copy submissions directly to the
Commission’s principal office, which is
located at 888 First Street NE,
Washington, DC 20426.8 Upon review,
the Commission has determined that
sending hard-copy/hand-delivered
submissions to an off-site facility for
security screening and processing, prior
to being delivered to the Commission’s
principal office, would better protect the
safety of the Commission, its employees,
and the public.

III. Discussion

4. The purpose of this final rule is to
protect the general public and
Commission employees from potential
security risks related to hardcopy/hand-
delivered submissions. Revising the
Commission’s procedures to have
hardcopy/hand-delivered submissions
delivered to an off-site facility for
security screening, before delivery to the
Commission, acknowledges the findings
in the GAO Report and comports with
the recommendation from DHS.?

5. Accordingly, this final rule amends
the Commission’s regulations to provide
that members of the public are required
to send hardcopy submissions, other
than those sent through USPS, to an off-
site facility at 12225 Wilkins Avenue,
Rockville, Maryland 20852. Hand-
deliveries can be provided to the off-site
facility in-person (by the filing entity or
its designee) during the hours of 7:00
a.m. to 3:30 p.m.10 The off-site facility
will sort, screen, and prepare the filings
and submissions for delivery to the
Commission. Filings and submissions
sent though USPS can continue to be
mailed to the Commission’s principal
office in Washington, DC because USPS
has existing ‘‘security, screening, and
control processes’ that comply with
DHS best practices.!?

7 See U.S. Department of Homeland Security, Best
Practices for Managing Mail Screening and
Handling Processes: A Guide for the Public and
Private Sectors, at 17 (Sept. 2012) https://
www.dhs.gov/sites/default/files/publications/isc-
mail-handling-screening-nonfouo-sept-2012-
508.pdf. [DHS Best Practices].

8 See 18 CFR 385.2001(a).

9 See DHS Best Practices at 17.

10 The current regulations provide that all filings
should be made to the Commission’s headquarters.
Filings that are directed to the regional offices
should continue to be submitted in accordance with
current procedures or as directed.

11DHS Best Practices at 11; see also Alex
Dobuzinskis, Screening for Poisons, Explosives in
Mail a Daily Reality After U.S. Threats, Reuters
(Oct. 3, 2018) (USPS “has developed a

6. The revisions adopted here will not
affect the public’s ability to make timely
filings. As an initial matter, this final
rule does not change the process for
submitting electronic filings with the
Commission. Unless a hardcopy filing
or submission is required, the public is
strongly encouraged to submit filings
and submissions electronically, through
the Commission’s eFiling application, at
https://www.ferc.gov/.12 For deliveries
and documents sent through means
other than USPS, those filings and
submissions will be considered
“received” by the off-site facility. The
off-site facility will log all deliveries
when received and will provide the
Commission with the log so that the
documents may be stamped
appropriately and recorded by the
Commission as received on that date,
consistent with the date and time on the
log.

7. The Commission’s principal office
for business and its headquarters
address will remain 888 First Street NE,
Washington, DC 20426.13 After this rule
becomes effective, however,
Commission staff at headquarters will
no longer accept deliveries and
hardcopy filings sent through carriers
other than USPS. As noted above, for
security reasons, deliveries to the
Commission’s headquarters other than
by USPS will be rejected. Such filings
and submissions would not be
considered received until re-submitted
in accordance with the revisions
adopted herein.

IV. Information Collection Statement

8. The Office of Management and
Budget (OMB) approves certain
information collection requirements
imposed by agency rule.?* However,
this final rule does not contain any
additional information collection
requirements. Therefore, compliance
with OMB’s regulations is not required.

V. Environmental Analysis

9. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a

comprehensive approach to protecting the mail
system by utilizing a targeted strategy of specialized
technology, screening protocols and employee
training.”).

12 See 18 CFR 385.2001(a)(1)(iii). Other agencies
have also urged the public to use electronic filing.
See 17 CFR 232.14 (providing that the Securities
and Exchange Commission will not accept paper
filings for certain submission unless an exemption
is provided).

1342 U.S.C. 7171(h) (providing that “[t]he
principal office of the Commission shall be in or
near the District of Columbia, where its general
sessions shall be held . . .”).

145 CFR 1320.12.

significant adverse effect on the human
environment.15

10. Part 380 of the Commission’s
regulations lists exemptions to the
requirement to draft an Environmental
Analysis or Environmental Impact
Statement. Included is an exemption for
procedural, ministerial, or internal
administrative actions.1® Accordingly,
this rulemaking is exempt from the
requirement to draft such documents
under that provision.

VI. Regulatory Flexibility Act

11. The Regulatory Flexibility Act of
1980 (RFA) 17 generally requires a
description and analysis of final rules
that will have a significant economic
impact on a substantial number of small
entities. This final rule concerns a
modification of current Commission
regulations and practices. The
Commission certifies that it will not
have a significant economic impact
upon participants in Commission
proceedings. An analysis under the RFA
is therefore not required.

VII. Document Availability

12. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE,
Room 2A, Washington, DC 20426.

13. From the Commission’s Home
Page on the internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

14. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from
FERC Online Support at (202) 502-6652
(toll free at 1-866—208—-3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

15 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR
47897, FERC Stats. & Regs. 130,783 (Dec. 17, 1987).

1618 CFR 380.4(a)(1).

175 U.S.C. 601-12.


https://www.dhs.gov/sites/default/files/publications/isc-mail-handling-screening-nonfouo-sept-2012-508.pdf
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https://www.dhs.gov/sites/default/files/publications/isc-mail-handling-screening-nonfouo-sept-2012-508.pdf
mailto:public.referenceroom@ferc.gov
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VIII. Effective Date

15. The Commission is issuing this
rule as a final rule without a period for
public comment. Under 5 U.S.C.
553(b)(3)(A), notice-and-comment
rulemaking procedures are unnecessary
for “rules of agency organization,
procedure, or practice.” This rule is
therefore exempt from notice-and-
comment rulemaking procedures,
because it concerns the Commission’s
mail procedures and practices. In
particular, the rule is directed at
improving the safety of the Commission,
its employees, and the public, not
toward a determination of the rights or
interests of affected parties. The rule
will not significantly affect regulated
entities or the general public.

16. This rule is effective November 4,
2019.

List of subjects in 18 CFR Part 385

Administrative practice and
procedure, Electric power. Penalties,
Pipelines, Reporting and recordkeeping
requirements.

By the Commission.

Issued: August 28, 2019.
Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission amends part 385, chapter I,
title 18, Code of Federal Regulations, as
follows:

PART 385—RULES OF PRACTICE AND
PROCEDURE

m 1. The authority citation for part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717w, 3301-3432; 16 U.S.C. 791a—825v,
2601-2645; 28 U.S.C. 2461; 31 U.S.C 3701,
9701; 42 U.S.C. 7101-7352, 16441, 16451—
16463; 49 U.S.C. 60502; 49 App. U.S.C. 1-85
(1988); 28 U.S.C. 2461 note (1990); 28 U.S.C.
2461 note (2015).

m 2.In § 385.2001, the section heading
and paragraphs (a)(1)(i) and (ii) are
revised to read as follows:

§385.2001

(a)* EE

Filings and Other Submissions.

1***

(i) Mailing the document through the
United States Postal Service to the
Secretary, Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426;

(ii) Delivering the document by any
source other than United States Postal
Service to the Federal Energy Regulatory
Commission, 12225 Wilkins Avenue,
Rockville, Maryland 20852; or

* * * * *

[FR Doc. 2019-18950 Filed 9-3-19; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9839]

RIN 1545-BN33

Partnership Representative Under the
Centralized Partnership Audit Regime
and Election To Apply the Centralized
Partnership Audit Regime; Correcting
Amendment

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to Treasury Decision 9839,
which was published in the Federal
Register for Thursday, August 9, 2018.
Treasury Decision 9839 contains final
regulations regarding the designation
and authority of the partnership
representative under the centralized
partnership audit regime, which was
enacted into law on November 2, 2015
by section 1101 of the Bipartisan Budget
Act of 2015 (BBA).

DATES: These regulations are effective
September 4, 2019 and applicable
August 9, 2018.

FOR FURTHER INFORMATION CONTACT: ]Oy
E. Gerdy Zogby of the Office of
Associate Chief Counsel (Procedure and
Administration), (202) 317-4927 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

The final regulations (TD 9839) that
are the subject of this correction are
under section 1101 of the Internal
Revenue Code.

Need for Correction

As published August 9, 2018 (83 FR
39331), the final regulation and removal
of temporary regulations (TD 9839; FR
Doc. 2018—-17002) contained errors that
may prove misleading and therefore
need to be corrected.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Correction of Publication

Accordingly, 26 CFR part 301 is
corrected by making the following
correcting amendments:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805.

* * * * *

m Par. 2. Section 301.6223-1 is
amended by revising the fifth sentence
of paragraph (e)(1) to read as follows:

§301.6223—1 Partnership representative.
* * * * *
(e) * *x %

(1) * * * No later than 30 days after
the IRS receives a written notification of
revocation submitted at the time
described in paragraph (e)(2)(i) of this
section, the IRS will send written
confirmation of receipt of the written
notification to the partnership, the
revoked partnership representative or,
in the case of a revocation of only the
appointment of a designated individual,
to the revoked designated individual,
and to the newly designated partnership

representative. * * *
* * * * *

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. 2019-19059 Filed 9-3-19; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 582

Nicaragua Sanctions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is adding regulations to
implement Executive Order 13851 of
November 27, 2018 (“Blocking Property
of Certain Persons Contributing to the
Situation in Nicaragua”). OFAC intends
to supplement these regulations with a
more comprehensive set of regulations,
which may include additional
interpretive and definitional guidance,
general licenses, and statements of
licensing policy.

DATES: Effective: September 4, 2019.
FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
tel.: 202—622—-2480; Assistant Director
for Regulatory Affairs, tel.: 202-622—
4855; or Assistant Director for Sanctions
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Compliance & Evaluation, tel.: 202-622—
2490.
SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website
(www.treasury.gov/ofac).

Background

On November 27, 2018, the President,
invoking the authority of, inter alia, the
International Emergency Economic
Powers Act (50 U.S.C. 1701-1706)
(IEEPA), issued Executive Order 13851
(83 FR 61505, November 29, 2018) (E.O.
13851).

In E.O. 13851, the President
determined that the situation in
Nicaragua, including the violent
response by the Government of
Nicaragua to the protests that began on
April 18, 2018, and the Ortega regime’s
systematic dismantling and
undermining of democratic institutions
and the rule of law, its use of
indiscriminate violence and repressive
tactics against civilians, and its
corruption leading to the destabilization
of Nicaragua’s economy, constitute an
unusual and extraordinary threat to the
national security and foreign policy of
the United States, and declared a
national emergency to deal with that
threat.

OFAC is issuing the Nicaragua
Sanctions Regulations, 31 CFR part 582
(the “Regulations”), to implement E.O.
13851, pursuant to authorities delegated
to the Secretary of the Treasury in E.O.
13851. A copy of E.O. 13851 appears in
appendix A to this part.

The Regulations are being published
in abbreviated form at this time for the
purpose of providing immediate
guidance to the public. OFAC intends to
supplement this part 582 with a more
comprehensive set of regulations, which
may include additional interpretive and
definitional guidance, general licenses,
and statements of licensing policy. The
appendix to the Regulations will be
removed when OFAC supplements this
part with a more comprehensive set of
regulations.

Public Participation

Because the Regulations involve a
foreign affairs function, the provisions
of Executive Order 12866 and the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective
date, as well as the provisions of
Executive Order 13771, are
inapplicable. Because no notice of
proposed rulemaking is required for this

rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to the Regulations are contained in 31
CFR part 501 (the ‘“Reporting,
Procedures and Penalties Regulations”).
Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), those
collections of information have been
approved by the Office of Management
and Budget under control number 1505—
0164. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

List of Subjects in 31 CFR Part 582

Administrative practice and
procedure, Banks, banking, Blocking of
assets, Nicaragua, Penalties, Reporting
and recordkeeping requirements,
Sanctions.

m For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control adds part 582 to 31 CFR chapter
V to read as follows:

PART 582—NICARAGUA SANCTIONS
REGULATIONS

Subpart A—Relation of this Part to Other
Laws and Regulations

Sec.
582.101 Relation of this part to other laws
and regulations.

Subpart B—Prohibitions

582.201 Prohibited transactions.

582.202 Effect of transfers violating the
provisions of this part.

582.203 Holding of funds in interest-
bearing accounts; investment and
reinvestment. 582.204 Expenses of
maintaining blocked tangible property;
liquidation of blocked property.

582.205 Exempt transactions.

Subpart C—General Definitions

582.300

582.301

582.302

582.303 Entity.

582.304 Financial, material, or
technological support.

582.305 Information or informational
materials.

582.306 Interest.

582.307 Licenses; general and specific.

582.308 OFAC.

582.309 Person.

582.310 Property; property interest.

582.311 Transfer.

582.312 United States.

582.313 United States person; U.S. person.

582.314 U.S. financial institution.

Applicability of definitions.
Blocked account; blocked property.
Effective date.

Subpart D—Interpretations

582.401 [Reserved]
582.402 Effect of amendment.

582.403 Termination and acquisition of an
interest in blocked property.

582.404 Transactions ordinarily incident to
a licensed transaction.

582.405 Setoffs prohibited.

582.406 Entities owned by one or more
persons whose property and interests in
property are blocked.

Subpart E—Licenses, Authorizations, and

Statements of Licensing Policy

582.501 General and specific licensing
procedures.

582.502 [Reserved]

582.503 Exclusion from licenses.

582.504 Payments and transfers to blocked
accounts in U.S. financial institutions.

582.505 Entries in certain accounts for
normal service charges.

582.506 Provision of certain legal services.

582.507 Payments for legal services from
funds originating outside the United
States.

582.508 Emergency medical services.

Subpart F—Reports
582.601 Records and reports.

Subpart G—Penalties and Findings of

Violation

582.701 Penalties and Findings of
Violation.

Subpart H—Procedures
582.801 Procedures.

582.802 Delegation of certain authorities of
the Secretary of the Treasury.

Subpart I—Paperwork Reduction Act
582.901 Paperwork Reduction Act notice.

Appendix A to Part 582—Executive Order
13851 of November 27, 2018

Authority: 3 U.S.C. 301; 31 U.S.C. 321(b);
50 U.S.C. 1601-1651, 1701-1706; Pub. L.
101-410, 104 Stat. 890 (28 U.S.C. 2461 note);
Pub. L. 110-96, 121 Stat. 1011 (50 U.S.C.
1705 note); E.O. 13851, 83 FR 61505,
November 29, 2018.

Subpart A—Relation of This Part to
Other Laws and Regulations

§582.101 Relation of this part to other
laws and regulations.

This part is separate from, and
independent of, the other parts of this
chapter, with the exception of part 501
of this chapter, the recordkeeping and
reporting requirements and license
application and other procedures of
which apply to this part. Actions taken
pursuant to part 501 of this chapter with
respect to the prohibitions contained in
this part are considered actions taken
pursuant to this part. Differing foreign
policy and national security
circumstances may result in differing
interpretations of similar language
among the parts of this chapter. No
license or authorization contained in or
issued pursuant to those other parts
authorizes any transaction prohibited by
this part. No license or authorization
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contained in or issued pursuant to any
other provision of law or regulation
authorizes any transaction prohibited by
this part. No license or authorization
contained in or issued pursuant to this
part relieves the involved parties from
complying with any other applicable
laws or regulations.

Note 1 to § 582.101: This part has been
published in abbreviated form for the
purpose of providing immediate guidance to
the public. OFAC intends to supplement this
part with a more comprehensive set of
regulations, which may include additional
interpretive and definitional guidance,
general licenses, and statements of licensing

policy.

Subpart B—Prohibitions

§582.201 Prohibited transactions.

All transactions prohibited pursuant
to Executive Order 13851 of November
27, 2018 are also prohibited pursuant to
this part.

Note 1 to § 582.201: The names of persons
designated pursuant to Executive Order
13851, whose property and interests in
property therefore are blocked pursuant to
this section, are published in the Federal
Register and incorporated into OFAC’s
Specially Designated Nationals and Blocked
Persons List (SDN List) with the identifier
“INICARAGUA].” The SDN List is accessible
through the following page on OFAC’s
website: www.treasury.gov/sdn. Additional
information pertaining to the SDN List can be
found in appendix A to this chapter. See
§ 582.406 concerning entities that may not be
listed on the SDN List but whose property
and interests in property are nevertheless
blocked pursuant to this section.

Note 2 to § 582.201: The International
Emergency Economic Powers Act (50 U.S.C.
1701-17086), in Section 203 (50 U.S.C. 1702),
authorizes the blocking of property and
interests in property of a person during the
pendency of an investigation. The names of
persons whose property and interests in
property are blocked pending investigation
pursuant to this section also are published in
the Federal Register and incorporated into
the SDN List with the identifier “[BPI-
NICARAGUA]”.

Note 3 to § 582.201: Sections 501.806 and
501.807 of this chapter describe the
procedures to be followed by persons
seeking, respectively, the unblocking of
funds that they believe were blocked due to
mistaken identity, and administrative
reconsideration of their status as persons
whose property and interests in property are
blocked pursuant to this section.

§582.202 Effect of transfers violating the
provisions of this part.

(a) Any transfer after the effective date
that is in violation of any provision of
this part or of any regulation, order,
directive, ruling, instruction, or license
issued pursuant to this part, and that

involves any property or interest in
property blocked pursuant to § 582.201,
is null and void and shall not be the
basis for the assertion or recognition of
any interest in or right, remedy, power,
or privilege with respect to such
property or interest in property.

(b) No transfer before the effective
date shall be the basis for the assertion
or recognition of any right, remedy,
power, or privilege with respect to, or
any interest in, any property or interest
in property blocked pursuant to
§582.201, unless the person who holds
or maintains such property, prior to that
date, had written notice of the transfer
or by any written evidence had
recognized such transfer.

(c) Unless otherwise provided, a
license or other authorization issued by
OFAC before, during, or after a transfer
shall validate such transfer or make it
enforceable to the same extent that it
would be valid or enforceable but for
the provisions of this part and any
regulation, order, directive, ruling,
instruction, or license issued pursuant
to this part.

(d) Transfers of property that
otherwise would be null and void or
unenforceable by virtue of the
provisions of this section shall not be
deemed to be null and void or
unenforceable as to any person with
whom such property is or was held or
maintained (and as to such person only)
in cases in which such person is able to
establish to the satisfaction of OFAC
each of the following:

(1) Such transfer did not represent a
willful violation of the provisions of this
part by the person with whom such
property is or was held or maintained
(and as to such person only);

(2) The person with whom such
property is or was held or maintained
did not have reasonable cause to know
or suspect, in view of all the facts and
circumstances known or available to
such person, that such transfer required
a license or authorization issued
pursuant to this part and was not so
licensed or authorized, or, if a license or
authorization did purport to cover the
transfer, that such license or
authorization had been obtained by
misrepresentation of a third party or
withholding of material facts or was
otherwise fraudulently obtained; and

(3) The person with whom such
property is or was held or maintained
filed with OFAC a report setting forth in
full the circumstances relating to such
transfer promptly upon discovery that:

(i) Such transfer was in violation of
the provisions of this part or any
regulation, ruling, instruction, license,
or other directive or authorization
issued pursuant to this part;

(ii) Such transfer was not licensed or
authorized by OFAC; or

(iii) If a license did purport to cover
the transfer, such license had been
obtained by misrepresentation of a third
party or withholding of material facts or
was otherwise fraudulently obtained.

(e) The filing of a report in accordance
with the provisions of paragraph (d)(3)
of this section shall not be deemed
evidence that the terms of paragraphs
(d)(1) and (2) of this section have been
satisfied.

(f) Unless licensed pursuant to this
part, any attachment, judgment, decree,
lien, execution, garnishment, or other
judicial process is null and void with
respect to any property or interest in
property blocked pursuant to § 582.201.

§582.203 Holding of funds in interest-
bearing accounts; investment and
reinvestment.

(a) Except as provided in paragraph
(e) or (f) of this section, or as otherwise
directed or authorized by OFAC, any
U.S. person holding funds, such as
currency, bank deposits, or liquidated
financial obligations, subject to
§582.201 shall hold or place such funds
in a blocked interest-bearing account
located in the United States.

(b)(1) For purposes of this section, the
term blocked interest-bearing account
means a blocked account:

(i) In a federally insured U.S. bank,
thrift institution, or credit union,
provided the funds are earning interest
at rates that are commercially
reasonable; or

(ii) With a broker or dealer registered
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.), provided the funds are invested in
a money market fund or in U.S.
Treasury bills.

(2) Funds held or placed in a blocked
account pursuant to paragraph (a) of this
section may not be invested in
instruments the maturity of which
exceeds 180 days.

(c) For purposes of this section, a rate
is commercially reasonable if it is the
rate currently offered to other depositors
on deposits or instruments of
comparable size and maturity.

(d) For purposes of this section, if
interest is credited to a separate blocked
account or subaccount, the name of the
account party on each account must be
the same.

(e) Blocked funds held in instruments
the maturity of which exceeds 180 days
at the time the funds become subject to
§582.201 may continue to be held until
maturity in the original instrument,
provided any interest, earnings, or other
proceeds derived therefrom are paid
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into a blocked interest-bearing account
in accordance with paragraph (a) or (f)
of this section.

(f) Blocked funds held in accounts or
instruments outside the United States at
the time the funds become subject to
§582.201 may continue to be held in the
same type of accounts or instruments,
provided the funds earn interest at rates
that are commercially reasonable.

(g) This section does not create an
affirmative obligation for the holder of
blocked tangible property, such as real
or personal property, or of other blocked
property, such as debt or equity
securities, to sell or liquidate such
property. However, OFAC may issue
licenses permitting or directing such
sales or liquidation in appropriate cases.

(h) Funds subject to this section may
not be held, invested, or reinvested in
a manner that provides financial or
economic benefit or access to any
person whose property and interests in
property are blocked pursuant to
§582.201, nor may their holder
cooperate in or facilitate the pledging or
other attempted use as collateral of
blocked funds or other assets.

§582.204 Expenses of maintaining
blocked tangible property; liquidation of
blocked property.

(a) Except as otherwise authorized,
and notwithstanding the existence of
any rights or obligations conferred or
imposed by any international agreement
or contract entered into or any license
or permit granted prior to the effective
date, all expenses incident to the
maintenance of tangible property
blocked pursuant to § 582.201 shall be
the responsibility of the owners or
operators of such property, which
expenses shall not be met from blocked
funds.

(b) Property blocked pursuant to
§582.201 may, in the discretion of
OFAGC, be sold or liquidated and the net
proceeds placed in a blocked interest-
bearing account in the name of the
owner of the property.

§582.205 Exempt transactions.

(a) Personal communications. The
prohibitions contained in this part do
not apply to any postal, telegraphic,
telephonic, or other personal
communication that does not involve
the transfer of anything of value.

(b) Information or informational
materials. (1) The prohibitions
contained in this part do not apply to
the importation from any country and
the exportation to any country of any
information or informational materials,
as defined in § 582.305, whether
commercial or otherwise, regardless of
format or medium of transmission.

(2) This section does not exempt from
regulation transactions related to
information or informational materials
not fully created and in existence at the
date of the transactions, or to the
substantive or artistic alteration or
enhancement of information or
informational materials, or to the
provision of marketing and business
consulting services. Such prohibited
transactions include payment of
advances for information or
informational materials not yet created
and completed (with the exception of
prepaid subscriptions for widely
circulated magazines and other
periodical publications); provision of
services to market, produce or co-
produce, create, or assist in the creation
of information or informational
materials; and payment of royalties with
respect to income received for
enhancements or alterations made by
U.S. persons to such information or
informational materials.

(3) This section does not exempt
transactions incident to the exportation
of software subject to the Export
Administration Regulations, 15 CFR
parts 730 through 774, or to the
exportation of goods (including
software) or technology for use in the
transmission of any data, or to the
provision, sale, or leasing of capacity on
telecommunications transmission
facilities (such as satellite or terrestrial
network connectivity) for use in the
transmission of any data. The
exportation of such items or services
and the provision, sale, or leasing of
such capacity or facilities to a person
whose property and interests in
property are blocked pursuant to
§582.201 are prohibited.

(c) Travel. The prohibitions contained
in this part do not apply to transactions
ordinarily incident to travel to or from
any country, including importation or
exportation of accompanied baggage for
personal use, maintenance within any
country including payment of living
expenses and acquisition of goods or
services for personal use, and
arrangement or facilitation of such
travel including nonscheduled air, sea,
or land voyages.

Subpart C—General Definitions

§582.300 Applicability of definitions.

The definitions in this subpart apply
throughout the entire part.

§582.301
property.
The terms blocked account and

blocked property shall mean any
account or property subject to the
prohibitions in § 582.201 held in the

Blocked account; blocked

name of a person whose property and
interests in property are blocked
pursuant to § 582.201, or in which such
person has an interest, and with respect
to which payments, transfers,
exportations, withdrawals, or other
dealings may not be made or effected
except pursuant to a license or other
authorization from OFAC expressly
authorizing such action.

Note 1 to §582.301: See §582.406
concerning the blocked status of property
and interests in property of an entity that is
directly or indirectly owned, whether
individually or in the aggregate, 50 percent
or more by one or more persons whose
property and interests in property are
blocked pursuant to § 582.201.

§582.302 Effective date.

(a) The term effective date refers to
the effective date of the applicable
prohibitions and directives contained in
this part, and with respect to a person
whose property and interests in
property are otherwise blocked pursuant
to § 582.201, the earlier of the date of
actual or constructive notice that such
person’s property and interests in
property are blocked.

(b) For the purposes of this section,
constructive notice is the date that a
notice of the blocking of the relevant
person’s property and interests in
property is published in the Federal
Register.

§582.303 Entity.

The term entity means a partnership,
association, trust, joint venture,
corporation, group, subgroup, or other
organization.

§582.304 Financial, material, or
technological support.

The term financial, material, or
technological support means any
property, tangible or intangible,
including currency, financial
instruments, securities, or any other
transmission of value; weapons or
related materiel; chemical or biological
agents; explosives; false documentation
or identification; communications
equipment; computers; electronic or
other devices or equipment;
technologies; lodging; safe houses;
facilities; vehicles or other means of
transportation; or goods.
“Technologies” as used in this
definition means specific information
necessary for the development,
production, or use of a product,
including related technical data such as
blueprints, plans, diagrams, models,
formulae, tables, engineering designs
and specifications, manuals, or other
recorded instructions.
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materials.

(a)(1) The term information or
informational materials includes
publications, films, posters, phonograph
records, photographs, microfilms,
microfiche, tapes, compact disks, CD
ROMs, artworks, and news wire feeds.

(2) To be considered information or
informational materials, artworks must
be classified under heading 9701, 9702,
or 9703 of the Harmonized Tariff
Schedule of the United States.

(b) The term information or
informational materials, with respect to
exports, does not include items:

(1) That were, as of April 30, 1994, or
that thereafter become, controlled for
export pursuant to section 5 of the
Export Administration Act of 1979, 50
U.S.C. App. 2401—2420 (1979) (EAA), or
section 6 of the EAA to the extent that
such controls promote the
nonproliferation or antiterrorism
policies of the United States; or

(2) With respect to which acts are
prohibited by 18 U.S.C. chapter 37.

§582.306 Interest.

Except as otherwise provided in this
part, the term interest, when used with
respect to property (e.g., “an interest in
property’’), means an interest of any
nature whatsoever, direct or indirect.

§582.307 Licenses; general and specific.

(a) Except as otherwise provided in
this part, the term license means any
license or authorization contained in or
issued pursuant to this part.

(b) The term general license means
any license or authorization the terms of
which are set forth in subpart E of this
part or made available on OFAC’s
website: www.treasury.gov/ofac.

(c) The term specific license means
any license or authorization issued
pursuant to this part but not set forth in
subpart E of this part or made available
on OFAC’s website: www.treasury.gov/
ofac.

Note 1 to §582.307: See § 501.801 of this
chapter on licensing procedures.

§582.308 OFAC.

The term OFAC means the
Department of the Treasury’s Office of
Foreign Assets Control.

§582.309 Person.

The term person means an individual
or entity.

§582.310 Property; property interest.
The terms property and property
interest include money, checks, drafts,
bullion, bank deposits, savings
accounts, debts, indebtedness,
obligations, notes, guarantees,

other financial instruments, bankers
acceptances, mortgages, pledges, liens
or other rights in the nature of security,
warehouse receipts, bills of lading, trust
receipts, bills of sale, any other
evidences of title, ownership, or
indebtedness, letters of credit and any
documents relating to any rights or
obligations thereunder, powers of
attorney, goods, wares, merchandise,
chattels, stocks on hand, ships, goods on
ships, real estate mortgages, deeds of
trust, vendors’ sales agreements, land
contracts, leaseholds, ground rents, real
estate and any other interest therein,
options, negotiable instruments, trade
acceptances, royalties, book accounts,
accounts payable, judgments, patents,
trademarks or copyrights, insurance
policies, safe deposit boxes and their
contents, annuities, pooling agreements,
services of any nature whatsoever,
contracts of any nature whatsoever, and
any other property, real, personal, or
mixed, tangible or intangible, or interest
or interests therein, present, future, or
contingent.

§582.311 Transfer.

The term transfer means any actual or
purported act or transaction, whether or
not evidenced by writing, and whether
or not done or performed within the
United States, the purpose, intent, or
effect of which is to create, surrender,
release, convey, transfer, or alter,
directly or indirectly, any right, remedy,
power, privilege, or interest with respect
to any property. Without limitation on
the foregoing, it shall include the
making, execution, or delivery of any
assignment, power, conveyance, check,
declaration, deed, deed of trust, power
of attorney, power of appointment, bill
of sale, mortgage, receipt, agreement,
contract, certificate, gift, sale, affidavit,
or statement; the making of any
payment; the setting off of any
obligation or credit; the appointment of
any agent, trustee, or fiduciary; the
creation or transfer of any lien; the
issuance, docketing, filing, or levy of or
under any judgment, decree,
attachment, injunction, execution, or
other judicial or administrative process
or order, or the service of any
garnishment; the acquisition of any
interest of any nature whatsoever by
reason of a judgment or decree of any
foreign country; the fulfillment of any
condition; the exercise of any power of
appointment, power of attorney, or
other power; or the acquisition,
disposition, transportation, importation,
exportation, or withdrawal of any
security.

The term United States means the
United States, its territories and
possessions, and all areas under the
jurisdiction or authority thereof.

§582.313 United States person; U.S.
person.

The term United States person or U.S.
person means any United States citizen,
permanent resident alien, entity
organized under the laws of the United
States or any jurisdiction within the
United States (including foreign
branches), or any person in the United
States.

§582.314 U.S. financial institution.

The term U.S. financial institution
means any U.S. entity (including its
foreign branches) that is engaged in the
business of accepting deposits, making,
granting, transferring, holding, or
brokering loans or other extensions of
credit, or purchasing or selling foreign
exchange, securities, commodity futures
or options, or procuring purchasers and
sellers thereof, as principal or agent. It
includes depository institutions, banks,
savings banks, trust companies,
securities brokers and dealers, futures
and options brokers and dealers,
forward contract and foreign exchange
merchants, securities and commodities
exchanges, clearing corporations,
investment companies, employee
benefit plans, and U.S. holding
companies, U.S. affiliates, or U.S.
subsidiaries of any of the foregoing. This
term includes those branches, offices,
and agencies of foreign financial
institutions that are located in the
United States, but not such institutions’
foreign branches, offices, or agencies.

Subpart D—Interpretations

§582.401 [Reserved]

§582.402 Effect of amendment.

Unless otherwise specifically
provided, any amendment,
modification, or revocation of any
provision in or appendix to this part or
chapter or of any order, regulation,
ruling, instruction, or license issued by
OFAC does not affect any act done or
omitted, or any civil or criminal
proceeding commenced or pending,
prior to such amendment, modification,
or revocation. All penalties, forfeitures,
and liabilities under any such order,
regulation, ruling, instruction, or license
continue and may be enforced as if such
amendment, modification, or revocation
had not been made.
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§582.403 Termination and acquisition of
an interest in blocked property.

(a) Whenever a transaction licensed or
authorized by or pursuant to this part
results in the transfer of property
(including any property interest) away
from a person whose property and
interests in property are blocked
pursuant to § 582.201, such property
shall no longer be deemed to be
property blocked pursuant to § 582.201,
unless there exists in the property
another interest that is blocked pursuant
to § 582.201, the transfer of which has
not been effected pursuant to license or
other authorization.

(b) Unless otherwise specifically
provided in a license or authorization
issued pursuant to this part, if property
(including any property interest) is
transferred or attempted to be
transferred to a person whose property
and interests in property are blocked
pursuant to § 582.201, such property
shall be deemed to be property in which
such person has an interest and
therefore blocked.

§582.404 Transactions ordinarily incident
to a licensed transaction.

Any transaction ordinarily incident to
a licensed transaction and necessary to
give effect thereto is also authorized,
except:

(a) An ordinarily incident transaction,
not explicitly authorized within the
terms of the license, by or with a person
whose property and interests in
property are blocked pursuant to
§582.201; or

(b) An ordinarily incident transaction,
not explicitly authorized within the
terms of the license, involving a debit to
a blocked account or a transfer of
blocked property.

§582.405 Setoffs prohibited.

A setoff against blocked property
(including a blocked account), whether
by a U.S. bank or other U.S. person, is
a prohibited transfer under § 582.201 if
effected after the effective date.

§582.406 Entities owned by one or more
persons whose property and interests in
property are blocked.

Persons whose property and interests
in property are blocked pursuant to
§582.201 have an interest in all
property and interests in property of an
entity in which such persons directly or
indirectly own, whether individually or
in the aggregate, a 50 percent or greater
interest. The property and interests in
property of such an entity, therefore, are
blocked, and such an entity is a person
whose property and interests in
property are blocked pursuant to
§582.201, regardless of whether the
name of the entity is incorporated into

OFAC'’s Specially Designated Nationals
and Blocked Persons List (SDN List).

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

§582.501 General and specific licensing
procedures.

For provisions relating to licensing
procedures, see part 501, subpart E, of
this chapter. Licensing actions taken
pursuant to part 501 of this chapter with
respect to the prohibitions contained in
this part are considered actions taken
pursuant to this part. General licenses
and statements of licensing policy
relating to this part also may be
available through the Nicaragua
sanctions page on OFAC’s website:
www.treasury.gov/ofac.

§582.502 [Reserved]

§582.503 Exclusion from licenses.

OFAC reserves the right to exclude
any person, property, transaction, or
class thereof from the operation of any
license or from the privileges conferred
by any license. OFAC also reserves the
right to restrict the applicability of any
license to particular persons, property,
transactions, or classes thereof. Such
actions are binding upon actual or
constructive notice of the exclusions or
restrictions.

§582.504 Payments and transfers to
blocked accounts in U.S. financial
institutions.

Any payment of funds or transfer of
credit in which a person whose property
and interests in property are blocked
pursuant to § 582.201 has any interest
that comes within the possession or
control of a U.S. financial institution
must be blocked in an account on the
books of that financial institution. A
transfer of funds or credit by a U.S.
financial institution between blocked
accounts in its branches or offices is
authorized, provided that no transfer is
made from an account within the
United States to an account held outside
the United States, and further provided
that a transfer from a blocked account
may be made only to another blocked
account held in the same name.

Note 1 to §582.504: See §501.603 of this
chapter for mandatory reporting
requirements regarding financial transfers.
See also § 582.203 concerning the obligation
to hold blocked funds in interest-bearing
accounts.

§582.505 Entries in certain accounts for
normal service charges.

(a) A U.S. financial institution is
authorized to debit any blocked account
held at that financial institution in
payment or reimbursement for normal

service charges owed it by the owner of
that blocked account.

(b) As used in this section, the term
normal service charges shall include
charges in payment or reimbursement
for interest due; cable, telegraph,
internet, or telephone charges; postage
costs; custody fees; small adjustment
charges to correct bookkeeping errors;
and, but not by way of limitation,
minimum balance charges, notary and
protest fees, and charges for reference
books, photocopies, credit reports,
transcripts of statements, registered
mail, insurance, stationery and supplies,
and other similar items.

§582.506 Provision of certain legal
services.

(a) The provision of the following
legal services to or on behalf of persons
whose property and interests in
property are blocked pursuant to
§582.201 or any further Executive
orders relating to the national
emergency declared in Executive Order
13851 of November 27, 2018, is
authorized, provided that any receipt of
payment of professional fees and
reimbursement of incurred expenses
must be authorized pursuant to
§582.507, which authorizes certain
payments for legal services from funds
originating outside the United States;
via specific license; or otherwise
pursuant to this part:

(1) Provision of legal advice and
counseling on the requirements of and
compliance with the laws of the United
States or any jurisdiction within the
United States, provided that such advice
and counseling are not provided to
facilitate transactions in violation of this
part;

(2) Representation of persons named
as defendants in or otherwise made
parties to legal, arbitration, or
administrative proceedings before any
U.S. federal, state, or local court or
agency;

(3) Initiation and conduct of legal,
arbitration, or administrative
proceedings before any U.S. Federal,
State, or local court or agency;

(4) Representation of persons before
any U.S. federal, state, or local court or
agency with respect to the imposition,
administration, or enforcement of U.S.
sanctions against such persons; and

(5) Provision of legal services in any
other context in which prevailing U.S.
law requires access to legal counsel at
public expense.

(b) The provision of any other legal
services to or on behalf of persons
whose property and interests in
property are blocked pursuant to
§582.201 or any further Executive
orders relating to the national
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emergency declared in Executive Order
13851 of November 27, 2018, not
otherwise authorized in this part,
requires the issuance of a specific
license.

(c) U.S. persons do not need to obtain
specific authorization to provide related
services, such as making filings and
providing other administrative services,
that are ordinarily incident to the
provision of services authorized by this
section. Additionally, U.S. persons who
provide services authorized by this
section do not need to obtain specific
authorization to contract for related
services that are ordinarily incident to
the provision of those legal services,
such as those provided by private
investigators or expert witnesses, or to
pay for such services. See § 582.404.

(d) Entry into a settlement agreement
or the enforcement of any lien,
judgment, arbitral award, decree, or
other order through execution,
garnishment, or other judicial process
purporting to transfer or otherwise alter
or affect property or interests in
property blocked pursuant to § 582.201
or any further Executive orders relating
to the national emergency declared in
Executive Order 13851 of November 27,
2018 is prohibited unless licensed
pursuant to this part.

Note 1 to § 582.506: Pursuant to part 501,
subpart E, of this chapter, U.S. persons
seeking administrative reconsideration or
judicial review of their designation or the
blocking of their property and interests in
property may apply for a specific license
from OFAC to authorize the release of certain
blocked funds for the payment of
professional fees and reimbursement of
incurred expenses for the provision of such
legal services where alternative funding
sources are not available. For more
information, see OFAC’s Guidance on the
Release of Limited Amounts of Blocked
Funds for Payment of Legal Fees and Costs
Incurred in Challenging the Blocking of U.S.
Persons in Administrative or Civil
Proceedings, which is available on OFAC’s
website at: www.treasury.gov/ofac.

§582.507 Payments for legal services from
funds originating outside the United States.

(a) Professional fees and incurred
expenses. (1) Receipt of payment of
professional fees and reimbursement of
incurred expenses for the provision of
legal services authorized pursuant to
§582.506(a) to or on behalf of any
person whose property and interests in
property are blocked pursuant to
§582.201 or any further Executive
orders relating to the national
emergency declared in Executive Order
13851, of November 27, 2018 is
authorized from funds originating
outside the United States, provided that
the funds do not originate from:

(i) A source within the United States;

(ii) Any source, wherever located,
within the possession or control of a
U.S. person; or

(iii) Any individual or entity, other
than the person on whose behalf the
legal services authorized pursuant to
§582.506(a) are to be provided, whose
property and interests in property are
blocked pursuant to any part of this
chapter or any Executive order or
statute.

(2) Nothing in this paragraph (a)
authorizes payments for legal services
using funds in which any other person
whose property and interests in
property are blocked pursuant to
§582.201, any other part of this chapter,
or any Executive order has an interest.

(b) Reports. (1) U.S. persons who
receive payments pursuant to paragraph
(a) of this section must submit annual
reports no later than 30 days following
the end of the calendar year during
which the payments were received
providing information on the funds
received. Such reports shall specify:

(i) The individual or entity from
whom the funds originated and the
amount of funds received; and

(ii) If applicable:

(A) The names of any individuals or
entities providing related services to the
U.S. person receiving payment in
connection with authorized legal
services, such as private investigators or
expert witnesses;

(B) A general description of the
services provided; and

(C) The amount of funds paid in
connection with such services.

(2) The reports, which must reference
this section, are to be submitted to
OFAC using one of the following
methods:

(i) Email (preferred method):
OFAC.Regulations.Reports@
treasury.gov; or

(ii) U.S. mail: OFAC Regulations
Reports, Office of Foreign Assets
Control, U.S. Department of the
Treasury, 1500 Pennsylvania Avenue
NW, Freedman’s Bank Building,
Washington, DC 20220.

§582.508 Emergency medical services.
The provision and receipt of

nonscheduled emergency medical
services that are otherwise prohibited by
this part or any further Executive orders
relating to the national emergency
declared in Executive Order 13851 of
November 27, 2018 are authorized.

Subpart F—Reports

§582.601 Records and reports.

For provisions relating to required
records and reports, see part 501,

subpart C, of this chapter.
Recordkeeping and reporting
requirements imposed by part 501 of
this chapter with respect to the
prohibitions contained in this part are
considered requirements arising
pursuant to this part.

Subpart G—Penalties and Findings of
Violation

§582.701
Violation.

(a) The penalties available under
section 206 of the International
Emergency Economic Powers Act (50
U.S.C. 1701-1706) (IEEPA), as adjusted
annually pursuant to the Federal Civil
Penalties Inflation Adjustment Act of
1990 (Pub. L. 101-410, as amended, 28
U.S.C. 2461 note) or, in the case of
criminal violations, as adjusted
pursuant to 18 U.S.C. 3571, are
applicable to violations of the
provisions of this part.

(b) OFAC has the authority, pursuant
to IEEPA, to issue Pre-Penalty Notices,
Penalty Notices, and Findings of
Violation; impose monetary penalties;
engage in settlement discussions and
enter into settlements; refer matters to
the United States Department of Justice
for administrative collection; and, in
appropriate circumstances, refer matters
to appropriate law enforcement agencies
for criminal investigation and/or
prosecution. For more information, see
appendix A to part 501 of this chapter,
which provides a general framework for
the enforcement of all economic
sanctions programs administered by
OFAQ, including enforcement-related
definitions, types of responses to
apparent violations, general factors
affecting administrative actions, civil
penalties for failure to comply with a
requirement to furnish information or
keep records, and other general civil
penalties information.

Penalties and Findings of

Subpart H—Procedures

§582.801 Procedures.

For license application procedures
and procedures relating to amendments,
modifications, or revocations of
licenses; administrative decisions;
rulemaking; and requests for documents
pursuant to the Freedom of Information
and Privacy Acts (5 U.S.C. 552 and
552a), see part 501, subpart E, of this
chapter.

§582.802 Delegation of certain authorities
by the Secretary of the Treasury.

Any action that the Secretary of the
Treasury is authorized to take pursuant
to Executive Order 13851 of November
27, 2018, and any further Executive
orders relating to the national
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emergency declared therein, may be
taken by the Director of OFAC or by any
other person to whom the Secretary of
the Treasury has delegated authority so
to act.

Subpart I—Paperwork Reduction Act

§582.901 Paperwork Reduction Act notice.

For approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507) of information
collections relating to recordkeeping
and reporting requirements, licensing
procedures, and other procedures, see
§501.901 of this chapter. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a valid control number
assigned by OMB.

Appendix A to Part 582—Executive
Order 13851

Executive Order 13851 of November 27, 2018

Blocking Property of Certain Persons
Contributing to the Situation in Nicaragua

By the authority vested in me as President
by the Constitution and the laws of the
United States of America, including the
International Emergency Economic Powers
Act (50 U.S.C. 1701 et seq.) (IEEPA), the
National Emergencies Act (50 U.S.C. 1601 et
seq.) (NEA), section 212(f) of the Immigration
and Nationality Act of 1952 (8 U.S.C.
1182(f)), and section 301 of title 3, United
States Code,

I, DONALD J. TRUMP, President of the
United States of America, find that the
situation in Nicaragua, including the violent
response by the Government of Nicaragua to
the protests that began on April 18, 2018, and
the Ortega regime’s systematic dismantling
and undermining of democratic institutions
and the rule of law, its use of indiscriminate
violence and repressive tactics against
civilians, as well as its corruption leading to
the destabilization of Nicaragua’s economy,
constitutes an unusual and extraordinary
threat to the national security and foreign
policy of the United States, and I hereby
declare a national emergency to deal with
that threat. I hereby determine and order:

Section 1. (a) All property and interests in
property that are in the United States, that
hereafter come within the United States, or
that are or hereafter come within the
possession or control of any United States
person of the following persons are blocked
and may not be transferred, paid, exported,
withdrawn, or otherwise dealt in: Any person
determined by the Secretary of the Treasury,
in consultation with the Secretary of State:

(i) To be responsible for or complicit in, or
to have directly or indirectly engaged or
attempted to engage in, any of the following:

(A) Serious human rights abuse in
Nicaragua;

(B) actions or policies that undermine
democratic processes or institutions in
Nicaragua;

(C) actions or policies that threaten the
peace, security, or stability of Nicaragua;

(D) any transaction or series of transactions
involving deceptive practices or corruption
by, on behalf of, or otherwise related to the
Government of Nicaragua or a current or
former official of the Government of
Nicaragua, such as the misappropriation of
public assets or expropriation of private
assets for personal gain or political purposes,
corruption related to government contracts,
or bribery;

(ii) to be a leader or official of an entity that
has, or whose members have, engaged in any
activity described in subsection (a)(i) of this
section or of an entity whose property and
interests in property are blocked pursuant to
this order;

(iii) to be an official of the Government of
Nicaragua or to have served as an official of
the Government of Nicaragua at any time on
or after January 10, 2007;

(iv) to have materially assisted, sponsored,
or provided financial, material, or
technological support for, or goods or
services in support of:

(A) Any activities described in subsection
(a)@) of this section; or

(B) any person whose property and
interests in property are blocked pursuant to
this order; or

(v) to be owned or controlled by, or to have
acted or purported to act for or on behalf of,
directly or indirectly, any person whose
property and interests in property are
blocked pursuant to this order.

(b) The prohibitions in subsection (a) of
this section apply except to the extent
provided by statutes, or in regulations,
orders, directives, or licenses that may be
issued pursuant to this order, and
notwithstanding any contract entered into or
any license or permit granted prior to the
date of this order.

Sec. 2. The unrestricted immigrant and
nonimmigrant entry into the United States of
aliens determined to meet one or more of the
criteria in section 1 of this order would be
detrimental to the interests of the United
States, and the entry of such persons into the
United States, as immigrants or
nonimmigrants, is hereby suspended, except
where the Secretary of State determines that
the person’s entry is in the national interest
of the United States. Such persons shall be
treated as persons covered by section 1 of
Proclamation 8693 of July 24, 2011
(Suspension of Entry of Aliens Subject to
United Nations Security Council Travel Bans
and International Emergency Economic
Powers Act Sanctions).

Sec. 3.1 hereby determine that the making
of donations of the type of articles specified
in section 203(b)(2) of IEEPA (50 U.S.C.
1702(b)(2)) by, to, or for the benefit of any
person whose property and interests in
property are blocked pursuant to section 1 of
this order would seriously impair my ability
to deal with the national emergency declared
in this order, and I hereby prohibit such
donations as provided by section 1 of this
order.

Sec. 4. The prohibitions in section 1 of this
order include:

(a) The making of any contribution or
provision of funds, goods, or services by, to,

or for the benefit of any person whose
property and interests in property are
blocked pursuant to this order; and

(b) the receipt of any contribution or
provision of funds, goods, or services from
any such person.

Sec. 5. (a) Any transaction that evades or
avoids, has the purpose of evading or
avoiding, causes a violation of, or attempts to
violate any of the prohibitions set forth in
this order is prohibited.

(b) Any conspiracy formed to violate any
of the prohibitions set forth in this order is
prohibited.

Sec. 6. For the purposes of this order:

(a) The term “person” means an individual
or entity;

(b) the term “entity” means a partnership,
association, trust, joint venture, corporation,
group, subgroup, or other organization;

(c) the term “United States person’” means
any United States citizen, permanent resident
alien, entity organized under the laws of the
United States or any jurisdiction within the
United States (including foreign branches), or
any person in the United States; and

(d) the term “Government of Nicaragua”
means the Government of Nicaragua, any
political subdivision, agency, or
instrumentality thereof, including the Central
Bank of Nicaragua, and any person owned or
controlled by, or acting for or on behalf of,
the Government of Nicaragua.

Sec. 7. For those persons whose property
and interests in property are blocked
pursuant to this order who might have a
constitutional presence in the United States,
I find that because of the ability to transfer
funds or other assets instantaneously, prior
notice to such persons of measures to be
taken pursuant to this order would render
those measures ineffectual. I therefore
determine that for these measures to be
effective in addressing the national
emergency declared in this order, there need
be no prior notice of a listing or
determination made pursuant to section 1 of
this order.

Sec. 8. The Secretary of the Treasury, in
consultation with the Secretary of State, is
hereby authorized to take such actions,
including promulgating rules and
regulations, and to employ all powers
granted to the President by IEEPA as may be
necessary to implement this order. The
Secretary of the Treasury may, consistent
with applicable law, redelegate any of these
functions within the Department of the
Treasury. All agencies of the United States
Government shall take all appropriate
measures within their authority to carry out
the provisions of this order.

Sec. 9. The Secretary of the Treasury, in
consultation with the Secretary of State, is
hereby authorized to submit the recurring
and final reports to the Congress on the
national emergency declared in this order,
consistent with section 401(c) of the NEA (50
U.S.C. 1641(c)) and section 204(c) of IEEPA
(50 U.S.C. 1703(c)).

Sec. 10. (a) Nothing in this order shall be
construed to impair or otherwise affect:

(i) The authority granted by law to an
executive department or agency, or the head
thereof; or

(ii) the functions of the Director of the
Office of Management and Budget relating to
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budgetary, administrative, or legislative
proposals.

(b) This order shall be implemented
consistent with applicable law and subject to
the availability of appropriations.

(c) This order is not intended to, and does
not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by
any party against the United States, its
departments, agencies, or entities, its officers,
employees, or agents, or any other person.

Donald J. Trump,
THE WHITE HOUSE,
November 27, 2018.

Andrea Gacki,
Director, Office of Foreign Assets Control.

Approved:
Sigal P. Mandelker,

Under Secretary, Office of Terrorism and
Financial Intelligence, Department of the
Treasury.

[FR Doc. 2019-19049 Filed 9-3-19; 8:45 am]
BILLING CODE 4810-AL—P

DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Parts 801, 815, 816, 837, 849,
852, and 871
RIN 2900-AQ20

VA Acquisition Regulation:
Contracting by Negotiation; Service
Contracting

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending and updating
its VA Acquisition Regulation (VAAR)
in phased increments to revise or
remove any policy superseded by
changes in the Federal Acquisition
Regulation (FAR), to remove procedural
guidance internal to VA into the VA
Acquisition Manual (VAAM), and to
incorporate any new agency specific
regulations or policies. These changes
seek to streamline and align the VAAR
with the FAR and remove outdated and
duplicative requirements and reduce
burden on contractors. The VAAM
incorporates portions of the removed
VAAR as well as other internal agency
acquisition policy. VA will rewrite
certain parts of the VAAR and VAAM,
and as VAAR parts are rewritten, VA
will publish them in the Federal
Register. In particular, this rulemaking
revises VAAR concerning Contracting
by Negotiation and Service Contracting,
as well as affected parts covering the
Department of Veterans Affairs
Acquisition Regulation System, Types
of Contracts, Termination of Contracts,
Solicitation Provisions and Contract
Clauses, and Loan Guaranty and

Vocational Rehabilitation and
Employment Programs.

DATES: This rule is effective on October
4, 2019.

FOR FURTHER INFORMATION CONTACT: Mr.
Rafael N. Taylor, Senior Procurement
Analyst, Procurement Policy and
Warrant Management Services, 003A2A,
425 I Street NW, Washington, DC 20001,
(202) 382-2787. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: On
September 7, 2018, VA published a
proposed rule in the Federal Register
(83 FR 45384) which announced VA’s
intent to amend regulations for VAAR
Case RIN 2900—-AQ20—VA Acquisition
Regulation: Contracting by Negotiation;
Service Contracting. VA provided a 60-
day comment period for the public to
respond to the proposed rule and
submit comments. The comment period
for the proposed rule ended on
November 6, 2018 and VA received
three comments from one commenter.
This rule adopts as a final rule, with
changes, the proposed rule published in
the Federal Register on September 7,
2018, with minor formatting and/or
grammatical edits, as well as the non-
substantive changes described below.
VA reviewed and considered the
comments raised by the one commenter
in the development of this final rule. A
discussion of the issues raised in the
comments as well as the changes made
to the rule as a result of those
comments, and the technical non-
substantive changes to the final rule are
provided as follows:

In particular, this final rule revises the
table at 801.106 to reflect the addition
of new VAAR clause 852.237-73, Crime
Control Act—Requirement for
Background Checks and the
corresponding new OMB control
number 2900-0863. This final rule also
removes 815.303, Responsibilities, and
815.304, Evaluation factors and
significant subfactors, and moves them
to the VAAM as they contain procedural
guidance that is internal to the VA.

This rule adds a new section, 815.370,
Only one offer. The inclusion of this
policy gives the contracting officer the
ability to re-solicit for an action if they
only receive one offer and if the
solicitation gave offerors less than 30
days to submit a proposal. This final
rule removes subpart 815.4, Contract
Pricing, as it contains procedural
guidance that is internal to the VA and
the content has been moved to the
VAAM.

This final rule removes subpart 815.6,
Unsolicited Proposals, as it contains
procedural guidance. This rulemaking
adds subpart 816.5 and section 816.506—

70, Requirements—supplement for
mortuary services, which prescribes
clause 852.216-76, Requirements—
Supplement for Mortuary Services, for
all contracts for mortuary services.

Under part 837, this final rule
removes section 837.103, Contracting
officer responsibility, as this internal
procedural guidance is more suitable for
the VAAM. This rule also removes the
title and text at section 837.110,
Solicitation provisions and contract
clauses, since FAR 52.237-2, Protection
of Government Buildings, Equipment
and Vegetation, and 852.228-71,
Indemnification and Insurance, outline
contractor liabilities and required
insurance levels and provides sufficient
coverage in this area.

This final rule amends section
837.110-70, Services provided to
eligible beneficiaries, by retitling it “VA
solicitation provisions and contract
clauses,” by removing the prescription
for the clause, 852.271-70, Non-
Discrimination in Services Provided to
Beneficiaries, and by adding the
prescriptions for the new clauses
852.237-74, Non-Discrimination in
Service Delivery, and 852.237-75, Key
Personnel. This final rule removes
subpart 837.2, Advisory and Assistance
Services, since it duplicates coverage in
FAR.

This rule amends section 837.403,
Contract clause, to redesignate it as
section 837.403-70, VA contract
clauses, and adds prescriptions for three
new clauses that address protection of
children under contracts providing
child care services as required by FAR
37.103(d): 852.237—71, Nonsmoking
Policy for Children Services; 852.237—
72, Crime Control Act—Reporting of
Child Abuse; and 852.237-73, Crime
Control Act—Requirement for
Background Checks.

Under subpart 837.70, Mortuary
Services, this rule adds section
837.7000, Scope, which cites the
statutory basis for the mortuary service
benefits covered. This final rule also
removes sections 837.7002, List of
qualified funeral directors; 837.7003,
Funeral authorization; 837.7004,
Administrative necessity; and 837.7005,
Unclaimed remains—all other cases,
because this material was based on
internal VA guidance that has been
rescinded.

This final rule adds subpart 849.5,
Contract Termination Clauses, section
849.504, Termination of fixed-price
contracts for default (no text), and
section 849.504—70, Termination of
mortuary services, to prescribe a new
clause 852.249-70, Termination for
Default—Supplement for Mortuary
Services. Under subpart 852.2, this
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regulatory action amends clause
852.215-70, Service-Disabled Veteran-
Owned and Veteran-Owned Small
Business Evaluation Factors to add
language to comply with the statute
requiring any business concern
determined by VA to have willfully and
intentionally misrepresented a
company’s SDVOSB/VOSB status to be
subject to debarment for a period of not
less than five years.

This final rule amends 852.215-71,
Evaluation Factor Commitments, by
adding language requiring that any
business concern determined by VA to
have willfully and intentionally
misrepresented a company’s SDVOSB/
VOSB status be subject to debarment for
a period of not less than five years.

This final rule adds clause 852.215—
72, Notice of Intent to Re-Solicit, which
informs offerors that in the event that
only one offer is received in response to
a solicitation that allows offerors fewer
than 30 days to submit their proposal,
the Contracting Officer may cancel the
solicitation and re-solicit for an
additional period of at least 30 days in
accordance with 815.370-2.

This rulemaking adds clause 852.216—
76, Requirements—Supplement for
Mortuary Services, for all requirements
contracts for mortuary services. Under
part 871, this rule revises section
871.212, to redesignate the first
paragraph as (a); to remove the
prescription of clause 852.271-70, Non-
Discrimination in Services Provided to
Beneficiaries; to renumber the
remaining paragraphs as (1) through (4);
and to add new paragraph (b) to refer
the contracting officer to section
837.110-70(a) for the prescription of the
new clause 852.237-74, Non-
Discrimination in Service Delivery.

VA provided a 60-day comment
period for the public to respond to the
proposed rule. The comment period for
the proposed rule ended on November
6, 2018 and VA received comments
from one commenter. The issues raised
in the comments as well as the changes
made to the proposed rule on the basis
of those comments are provided as
follows:

The commenter believes VAAR
815.370—4(b) could be misread to
suggest that, even when the exception
applies, the contracting officer must still
consider maximizing competition when
only one offer has been received—
which in many cases would mean
considering whether to re-solicit the
requirement. The commenter commends
VA for its thoughtful development of
this rule and of the agency’s overarching
goal of revising and streamlining the
VAAR, stating that SDVOSBs and
VOSBs, as well as VA contracting

officers, will benefit from the clarity this
rulemaking provides.

VA concurs with the commenter in
that a set-aside or any of the other
exemptions should not be subject to
additional competition if the contracting
officer determines the price is fair and
reasonable. Therefore, we will retain the
paragraph, but will modify the
statement related to additional
competition in the first part of the
sentence. Paragraph (b) will read:

“(b) The applicability of an exception
in paragraph (a) of this section does not
eliminate the need for the contracting
officer to ensure adequate time for
competition is allotted or that the price
is fair and reasonable.”

The commenter believes that the
SDVOSB/VOSB evaluation preference at
15.304 should be applied in all
instances a set-aside is not performed,
even on a lowest price technically
acceptable (LPTA) contract action. The
commenter also recommends that when
applying the full and partial credit for
SDVOSBs and VOSBs under subsection
(b) in a procurement where price is the
only factor or that uses a lowest price
technically acceptable source selection
process as described in FAR 15.101-2,
the contracting officer must deem the
price offered by a verified SDVOSB to
be 10% lower than its proposed price
for evaluation purposes, and the price
offered by a verified VOSB to be 5%
lower than its proposed price for
evaluation purposes.

VA appreciates the comment.
However, the commenter recommends
VA apply a price evaluation preference.
VA does not possess statutory authority
for a price evaluation preference.
Therefore, no changes to the proposed
rule will be made.

Beyond the contracting priority to be
used when setting a contract or order
aside, the commenter further believes
that VA also must give an evaluation
preference to SDVOSBs and VOSBs,
with greater evaluation preference for
SDVOSBs, then VOSBs, then all other
small businesses consistent with
Veterans First. In this regard, the
commenter is recommending that VA
should revise the proposed language at
VAAR 815.304—71(a), which currently
says that contracting officers shall insert
VAAR 852.215-70, SDVOSB and VOSB
Evaluation Factors, “in competitively
negotiated solicitations that are not set
aside for SDVOSBs or VOSBs.” 83 FR at
45379. The commenter recommends
that this should be revised to exclude
only SDVOSB set-asides.

VA appreciates the comment. It is VA
policy that SDVOSBs have priority over
VOSBs when contracting under the
authority of 38 U.S.C. 8127(i). However,

the intent of the evaluation preference is
to provide additional preference to
veteran-owned small businesses when a
procurement is performed outside of the
authority under 38 U.S.C. 8127. This is
in recognition of the requirement in 38
U.S.C. 8128(a) that small business
concerns “‘owned and controlled by
veterans” have a priority over other
small businesses. 38 U.S.C. 8128(a) does
not make a distinction between
SDVOSB or VOSB. Therefore, the
proposed language will remain
unchanged.

In addition, this final rule also
includes two technical non-substantive
changes to the proposed rule at section
815.370—4(a)(2) and (a)(3) which will be
finalized in this final rule as described
below. It updates language to comport
with the FAR that was issued as FAR
Class Deviations and does not
significantly change the intent or
meaning of the originally proposed
language.

Technical Non-Substantive Changes to
the Proposed Rule

Under section 815.370—4, Exceptions,
in this final rule, two technical
corrections are made to the proposed
rule language—

1. At paragraph (a)(2), the exception is
corrected to remove “humanitarian or
peacekeeping” and to add the word
“cyber” as one of the exceptions
permitted for acquisitions to facilitate
defense against or recovery from, and to
add the phrase at the end of the
sentence, ‘‘or to support response to an
emergency or major disaster.”
“Humanitarian or peacekeeping” is
removed as VA supports emergencies or
major disasters and recovery therefrom.
This update comports with two FAR
Class Deviations that adds new
definitions for “Emergency,” and
“Major Disaster,” as well as adds
“cyber” to the list of actions to facilitate
defense against or recovery from when
referring to the updated “micro-
purchase threshold” and “‘simplified
acquisition threshold” amounts
authorized by an existing FAR Class
Deviation and for which a FAR case is
in progress. Therefore, 815.370—4,
Exceptions, paragraph (a)(2) would now
read: ““(2) Acquisitions in support of
emergency operations, or to facilitate
defense against or recovery from cyber,
nuclear, biological, chemical, or
radiological attack; or to support
response to an emergency or major
disaster;”.

2. Under paragraph (a)(3), the
reference to “VAAR 19” is updated to
reflect a more accurate citation of
“VAAR subpart 819.70.”
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Under section 837.7001, Solicitations
provisions and contract clauses, one
technical change is made to the
proposed rule language—

Under paragraph (b), the text is
revised to remove a reference to ALT VI
for the clause FAR 52.216-21,
Requirements. Paragraph (b) now reads
as follows: ““The contracting officer shall
insert in addition to FAR 52.216-21,
Requirements, the following VA clauses
in all mortuary service solicitations and
contracts:” The rest of paragraph (b) and
section 837.7001 remain unchanged as a
result of this rulemaking.

Effect of Rulemaking

Title 48, Federal Acquisition
Regulations System, Chapter 8,
Department of Veterans Affairs, of the
Code of Federal Regulations, as
proposed to be revised by this
rulemaking, would represent VA’s
implementation of its legal authority
and publication of the Department of
Veterans Affairs Acquisition Regulation
(VAAR) for the cited applicable parts.
Other than future amendments to this
rule or governing statutes for the cited
applicable parts, or as otherwise
authorized by approved deviations or
waivers in accordance with FAR subpart
1.4, Deviations from the FAR, and as
implemented by VAAR subpart 801.4,
Deviations from the FAR or VAAR, no
contrary guidance or procedures would
be authorized. All existing or
subsequent VA guidance would be read
to conform with the rulemaking if
possible or, if not possible, such
guidance would be superseded by this
rulemaking as pertains to the cited
applicable VAAR parts.

Executive Orders 12866, 13563 and
13771

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits of reducing costs, of
harmonizing rules, and of promoting
flexibility. E.O. 12866, Regulatory
Planning and Review defines
“significant regulatory action” to mean
any regulatory action that is likely to
result in a rule that may: “(1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or

safety, or State, local, or tribal
Governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agencys; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The Office of Information and
Regulatory Affairs has determined that
this rule is not a significant regulatory
action under Executive Order 12866.

VA'’s impact analysis can be found as
a supporting document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its impact analysis are
available on VA’s website at http://
www.va.gov/orpm by following the link
for VA Regulations Published from FY
2004 Through Fiscal Year to Date. This
final rule is not an E.O. 13771 regulatory
action because this rule is not
significant under E.O. 12866.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(at 44 U.S.C. 3507) requires that VA
consider the impact of paperwork and
other information collection burdens
imposed on the public. Under 44 U.S.C.
3507(a), an agency may not collect or
sponsor the collection of information,
nor may it impose an information
collection requirement unless it
displays a currently valid OMB control
number. See also 5 CFR 1320.8(b)(3)(vi).
This final rule amends one information
collection requirement and imposes one
new information collection requirement.
Accordingly, under 44 U.S.C. 3507(d),
VA has submitted a copy of this
rulemaking action to OMB for its
review.

Under the Paperwork Reduction Act
(PRA) of 1995 (44 U.S.C. 3501-3521), a
current collection of information, OMB
No. 2900-0590, that will now be
contained in part 837 at section
837.403-70 and in part 852 at section
852.237-70, was revised as set forth in
the SUPPLEMENTARY INFORMATION portion
of this final rule. The clause number
that appears in the table at 801.106 is
also revised accordingly.

Summary of collection of information:

This final rule contains provisions
constituting an existing information
collection at 48 CFR 837.403 and
852.237-7, under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521) and has been
assigned OMB control number 2900-

0590. This final rule revises 837.403 to
renumber it as 837.403-70, to retitle it
as “VA contract clauses,” and to
renumber the clause as 852.237-70
while retaining the title,
“Indemnification and Medical Liability
Insurance.”

Clause 852.237-70 is used in lieu of
FAR clause 52.237-7, Indemnification
and Medical Liability Insurance, in
solicitations and contracts for the
acquisition of non-personal health care
services. It requires the apparent
successful bidder/offeror, upon the
request of the contracting officer, prior
to contract award, to furnish evidence of
insurability of the offeror and/or all
health-care providers who will perform
under the contract. In addition, the
clause requires the contractor, prior to
commencement of services under the
contract, to provide Certificates of
Insurance or insurance policies
evidencing that the firm possesses the
types and amounts of insurance
required by the solicitation. This final
rule modifies the collection to require
the contractor to notify the contracting
officer within five days of becoming
aware of a change in insurance
providers during the performance
period of this contract for all health-care
providers performing under this
contract, and to provide to the
contracting officer evidence of such
insurance for any subcontractor at least
five days before commencement of work
by that subcontractor.

Description of need for information
and proposed use of information:

The information is required in order
to protect VA by ensuring that the firm
to which award may be made and the
individuals who may provide health
care services under the contract are
insurable and that, following award, the
contractor and its employees will
continue to possess the types and
amounts of insurance required by the
solicitation. It helps ensure that VA will
not be held liable for any negligent acts
of the contractor or its employees and
ensures that VA and VA beneficiaries
will be protected by adequate insurance
coverage. The clause number is changed
to 852.237-70 to conform to the FAR
guidance for numbering of clauses. The
burden imposed by this collection
remains unchanged as follows:

Estimated number of respondents
annually: 1,500.

Estimated frequency of responses:
One response for each contract to be
awarded.

Estimated average burden per
collection: 30 minutes.

Estimate of the total annual hour
burden of the collection of information:
750 hours.
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Annual cost to all respondents:
$15,000 (at $20 per hour, based on our
belief that the majority of the labor effort
would be clerical similar to GS-5).

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501-3521), a new
collection of information is prescribed,
under OMB No. 2900-0863, that is
contained in Part 837 at section
837.403-70 (d) and Part 852 at clause
852.237-73, as set forth in the
SUPPLEMENTARY INFORMATION portion of
this final rule. The clause number and
the OMB clearance number are added to
the table at 801.106.

Summary of collection of information:

Under the Crime Control Act of 1990
(42 U.S.C. 13041), each agency of the
Federal Government, and every facility
operated by the Federal Government, or
operated under contract with the
Federal Government, that hires, or
contracts for hire, individuals involved
with the provision of child care services
to children under the age of 18 shall
assure that all existing and newly-hired
employees undergo a criminal history
background check.

New VAAR clause 852.237-73, Crime
Control Act—Requirement for
Background Checks, is required in all
solicitations, contracts, and orders that
involve providing child care services to
children under the age of 18, including
social services, health and mental health
care, child-(day) care, education
(whether or not directly involved in
teaching), and rehabilitative programs
covered under the statute.

Description of need for information
and use of information:

The contract clause requires the
contractor to perform the background
checks on behalf of VA to assure the
safety of children under the age of 18
that are recipients of services under a
VA program. It is intended to assure
their safety by avoiding hiring
individuals with a history of criminal
acts and especially acts of child abuse.
The following estimated annual burden
has been revised and reduced from that
in the proposed rule based on contract
data from the last three fiscal years
which reflect a pool of awarded
contracts which include child care
services to arrive at a revised estimated
annual burden amount. In the proposed
rule, the estimated number of
respondents annually were based on
health service contracts awarded,
whereas in this final rule, the estimated
number of respondents was calculated
based on contracts awarded under
NAICS codes associated with child care
services. An average of 10 responses per
contract is a reasonable estimate for an
awarded child care services contract.

Estimated number of respondents
annually: 150.

Estimated frequency of responses: 10
per contract awarded.

Estimated average burden per
collection: 1 hour.

Estimate of the total annual hour
burden of the collection of information:
1,500 hours.

Annual cost to all respondents:
$74,550 ($49.70 rate including fringe
benefits and assuming Bureau of Labor
Statistics wage code 11-3011,
Administrative Services Managers.)

This clause enables the VA to be in
compliance with the Crime Control Act
of 1990 and to protect children that are
within its health care systems.

Notice regarding this information
collection requirement was posted to
the Federal Register via the preamble of
Proposed Rule RIN 2900-AQ20 on
September 7, 2018 (83 FR 45374) with
comment period closing date of
November 6, 2018. VA didn’t receive
any public comments related to this
information collection. As a result, OMB
issued a tentative control number 2900—
0863 to this new information collection
to be used for final rule publication.
After the publication of this final rule,
VA will resubmit this information
collection (2900-0863) to OMB for its
final approval.

Regulatory Flexibility Act

This final rule does not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
overall impact of the rule is of benefit
to small businesses owned by Veterans
or service-disabled Veterans as the
VAAR is being updated to remove
extraneous procedural information that
applies only to VA’s internal operating
processes or procedures. VA estimates
no cost impact to individual business
will result from these rule updates. On
this basis, the final rule does not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Therefore, under 5 U.S.C. 605(b), this
regulatory action is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
Governments, in the aggregate, or by the

private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
Governments or on the private sector.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

List of Subjects
48 CFR Part 801

Administrative practice and
procedure.

48 CFR Parts 815, 816, 837, and 849

Government procurement.

48 CFR Part 852

Government procurement, Reporting
and recordkeeping requirements.

48 CFR Part 871

Government procurement, Loan
programs—social programs, Loan
programs—rveterans, Reporting and
recordkeeping requirements, Vocational
rehabilitation.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert L. Wilkie, Secretary, Department
of Veterans Affairs, approved this
document on July 25, 2019, for
publication.

Dated: August 14, 2019.
Consuela Benjamin,
Regulations Development Coordinator, Office
of Regulation Policy & Management, Office

of the Secretary, Department of Veterans
Affairs.

For the reasons set out in the
preamble, VA revises 48 CFR parts 801,
815, 816, 837, 849, 852 and 871 as
follows:

PART 801—DEPARTMENT OF
VETERANS AFFAIRS ACQUISITION
REGULATION SYSTEM

m 1. The authority citation for part 801
continues to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121; 42 U.S.C. 1303; 41 U.S.C. 1702; and 48
CFR 1.301-1.304.
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Subpart 801.1—Purpose, Authority,
Issuance

m 2. Revise the table in section 801.106
to read as follows:

801.106 OMB approval under the
Paperwork Reduction Act.

* * * * *

48 CFR part
or section
48 CFR part or section where identified and described Current OMB where Current OMB
control No. . e No.
identified
and described
B09.T0B—T .ttt Rt r Rt r R gt r e e nre e nenne e e reen e 2900-0418 852.228-71 2900-0590
LTSI 0 () USRS 2900-0418 852.232-70- 2900-0422
852.232-71
LS TP 2900-0393 852.236-72 2900-0422
832.202—4 .... 2900-0688 852.236-79 2900-0208
836.606-71 ... 2900-0208 852.236—-80 2900-0422
(AIt. 1)
852.207-70 2900-0590 852.236-88 2900-0422
852.209-70 .. 2900-0418 852.237-70 2900-0590
852.211-70 .. 2900-0587 852.237-73 2900-0863
852.211-72 2900-0586 852.246-76 2900-0589
852.270-3 2900-0589

PART 815—CONTRACTING BY
NEGOTIATION

m 3. The authority citation for part 815
is revised to read as follows:

Authority: 38 U.S.C. 8127 and 8128; 40
U.S.C. 121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C.
1702; and 48 CFR 1.301 through 1.304.

Subpart 815.3—Source Selection
815.303 [Removed]

m 4. Section 815.303 is removed.
815.304 [Removed]

m 5. Section 815.304 is removed.

m 6. Section 815.304-70 is revised to
read as follows:

815.304-70 Evaluation factor
commitments.

Contracting officers shall—

(a) Include the clause at 852.215-70,
Service-Disabled Veteran-Owned Small
Business and Veteran-Owned Small
Business Evaluation Factors, in
negotiated solicitations and contracts
giving preference to offers received from
VOSBs and additional preference to
offers received from SDVOSBs;

(b) Use past performance in meeting
SDVOSB subcontracting goals as a non-
price evaluation factor in making award
determination; and

(c) Use the proposed inclusion of
SDVOSBs or VOSBs as subcontractors
as an evaluation factor when
competitively negotiating the award of
contracts or task or delivery orders.

m 7. Section 815.304—71 is revised to
read as follows:

815.304-71
clause.

(a) The contracting officer shall insert
the clause at 852.215-70, Service-
Disabled Veteran-Owned Small
Business and Veteran-Owned Small
Business Evaluation Factors, in
competitively negotiated solicitations
and contracts that are not set aside for
SDVOSBs or VOSBs.

(b) The contracting officer shall insert
the clause at 852.215-71, Evaluation
Factor Commitments, in solicitations
and contracts that include VAAR clause
852.215-70, Service-Disabled Veteran-
Owned Small Business and Veteran-
Owned Small Business Evaluation
Factors.

m 8. Section 815.370 is added to read as
follows:

Solicitation provision and

815.370 Only one offer.

m 9. Section 815.370—1 is added to read
as follows:

815.370-1 Policy.

It is VA policy, if only one offer is
received in response to a competitive
solicitation, to—

(a) Take action to promote
competition (see 815.370-2); and

(b) Ensure that the price is fair and
reasonable (see 815.370-3) and comply
with the statutory requirement for
certified cost or pricing data (see FAR
15.403—4).

m 10. Section 815.370-2 is added to read
as follows:

815.370-2 Promote competition.
Except as provided in 815.370—4, if
only one offer is received when
competitive procedures were used and
the solicitation allowed fewer than 30

days for receipt of proposals, the
contracting officer should—

(a) Consult with the requiring activity
as to whether the requirements
document should be revised in order to
promote more competition (see FAR
6.502(b) and 11.002); and

(b) Consider re-soliciting, allowing an
additional period of at least 30 days for
receipt of proposals.

m 11. Section 815.370-3 is added to read
as follows:

815.370-3 Fair and reasonable price.

(a) If there was ‘‘reasonable
expectation that two or more offerors,
competing independently, would
submit priced offers” but only one offer
is received, this circumstance does not
constitute adequate price competition
unless an official at a level above the
contracting officer approves the
determination that the price is
reasonable (see FAR 15.403—-1(c)(1)(ii)).

(b) Except as provided in 815.370—
4(a), if only one offer is received when
competitive procedures were used and
the solicitation allowed at least 30 days
for receipt of proposals (unless the 30-
day requirement is not applicable in
accordance with 815.370—4(a)(3)), the
contracting officer shall—

(1) Determine through cost or price
analysis that the offered price is fair and
reasonable and that adequate price
competition exists (with approval of the
determination at a level above the
contracting officer) or another exception
to the requirement for certified cost or
pricing data applies (see FAR 15.403—
1(c) and 15.403—4). In these
circumstances, no further cost or pricing
data is required; or

(2)(i) Obtain from the offeror cost or
pricing data necessary to determine a
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fair and reasonable price and comply
with the requirement for certified cost
or pricing data at FAR 15.403—4. For
acquisitions that exceed the cost or
pricing data threshold, if no exception
at FAR 15.403-1(b) applies, the cost or
pricing data shall be certified; and

(ii) Enter into negotiations with the
offeror as necessary to establish a fair
and reasonable price. The negotiated
price should not exceed the offered
price.
m 12. Section 815.370—4 is added to read
as follows:

815.370-4 Exceptions.

(a) The requirements at 815.370-2 do
not apply to—

(1) Acquisitions at or below the
simplified acquisition threshold;

(2) Acquisitions in support of
emergency, humanitarian or
peacekeeping operations, or to facilitate
defense against or recovery from cyber,
nuclear, biological, chemical, or
radiological attack; or to support
response to an emergency or major
disaster;

(3) Small business set-asides under
FAR subpart 19.5, set-asides offered and
accepted into the 8(a) Program under
FAR subpart 19.8, or set-asides under
the HUBZone Program (see FAR
19.1305(c)), the VA Small Business
Program (see VAAR subpart 819.70), or
the Women-Owned Small Business
Program (see FAR 19.1505(d));

(4) Acquisitions of basic or applied
research or development, as specified in
FAR 35.016(a), that use a broad agency
announcement; or

(5) Acquisitions of architect-engineer
services (see FAR 36.601-2).

(b) The applicability of an exception
in paragraph (a) of this section does not
eliminate the need for the contracting
officer to ensure adequate time for
competition is allotted or that the price
is fair and reasonable.

m 13. Section 815.370-5 is added to read
as follows:

815.370-5 Solicitation provision.

Use the provision at 852.215-72,
Notice of Intent to Re-solicit, in
competitive solicitations, including
solicitations using FAR part 12
procedures for the acquisition of
commercial items that will be solicited
for fewer than 30 days, unless an
exception at 815.370—4 applies.

Subpart 815.4 [Removed and
Reserved]

m 14. Subpart 815.4, consisting of
sections 815.404, 815.404—1, and
815.404-2, is removed and reserved.

Subpart 815.6 [Removed and
Reserved]

m 15. Subpart 815.6, consisting of
sections 815.604, 815.606, and 815.606—
1, is removed and reserved.

PART 816—TYPES OF CONTRACTS

m 16. The authority citation for part 816
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1702; and 48 CFR 1.301
through 1.304.

Subpart 816.5—Indefinite-Delivery
Contracts

m 17. Section 816.506—70 is added to
read as follows:

816.506-70 Requirements—supplement
for mortuary services.

Insert the clause 852.216-76,
Requirements—Supplement for
Mortuary Services, in contracts for
mortuary services containing FAR
clause 52.216-21, Requirements. The
contracting officer shall insert activities
authorized to place orders in paragraph
(e) of the clause.

PART 837—SERVICE CONTRACTING

m 18. The authority citation for part 837
is revised to read as follows:

Authority: Pub. L. 101-647; 20 U.S.C.
7181-7183; 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1702; and 48 CFR 1.301
through 1.304.

Subpart 837.1—Service Contracts—
General

837.103 [Removed]
m 19. Section 837.103 is removed.
837.110 [Removed]

m 20. Section 837.110 is removed.

m 21. Section 837.110-70 is revised to
read as follows:

837.110-70 VA solicitation provisions and
contract clauses.

(a) Contracting officers shall include
the clause at 852.237-74, Non-
Discrimination in Service Delivery, in
all solicitations and contracts covering
services provided to eligible
beneficiaries.

(b) The contracting officer shall insert
the clause at 852.237-75, Key
Personnel, in solicitations and contracts
when the contracting officer will require
the contractor to designate contractor
key personnel.

Subpart 837.2 [Removed and
Reserved]

m 22. Subpart 837.2, consisting of
section 837.203, is removed and
reserved.

Subpart 837.4—Nonpersonal Health
Care Services

837.403 [Redesignated as 837.403-70 and
Amended]

m 23. Section 837.403 is redesignated as
837.403-70 and the newly redesignated
section is revised to read as follows:

837.403-70 VA contract clauses.

(a) The contracting officer shall insert
the clause at 852.237-70,
Indemnification and Medical Liability
Insurance, in lieu of FAR clause 52.237—
7, in solicitations and contracts for
nonpersonal health care services,
including contracts awarded under the
authority of 38 U.S.C. 7409, 38 U.S.C.
8151-8153, and part 873. The
contracting officer may include the
clause in bilateral purchase orders for
nonpersonal health care services
awarded under the procedures in FAR
part 13 and part 813.

(b) The contracting officer shall insert
the clause at 852.237-71, Nonsmoking
Policy for Children’s Services, in
solicitations, contracts, and orders that
involve health or daycare services that
are provided to children under the age
of 18 on a routine or regular basis
pursuant to the Nonsmoking Policy for
Children’s Services (20 U.S.C. 6081—
6084).

(c) The contracting officer shall insert
the clause at 852.237—72, Crime Control
Act—Reporting of Child Abuse, in
solicitations, contracts, and orders that
require performance on Federal land or
in a federally operated (or contracted)
facility and involve the professions/
activities performed by persons
specified in the Crime Control Act of
1990 (42 U.S.C. 13031) including, but
not limited to, teachers, social workers,
physicians, nurses, dentists, health care
practitioners, optometrists,
psychologists, emergency medical
technicians, alcohol or drug treatment
personnel, child care workers and
administrators, emergency medical
technicians and ambulance drivers.

(d) The contracting officer shall insert
the clause at 852.237-73, Crime Control
Act—Requirement for Background
Checks, in solicitations, contracts, and
orders that involve providing child care
services to children under the age of 18,
including social services, health and
mental health care, child- (day) care,
education (whether or not directly
involved in teaching), and rehabilitative
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programs covered under the Crime
Control Act of 1990 (42 U.S.C. 13041).

Subpart 837.70—Mortuary Services

W 24. Section 837.7000 is added to read
as follows:

837.7000 Scope.

This subpart applies to mortuary
(funeral and burial) services for
beneficiaries of VA as provided in 38
U.S.C. 2302, 2303, and 2308 when it is
determined that a contract would be the
most efficient and effective method.
Contract payment terms for use of the
purchase card as a method of payment
should also be considered.

m 25. Section 837.7001 is revised to read
as follows:

837.7001 Solicitation provisions and
contract clauses.

(a) The contracting officer shall insert
the basic or the alternate of the
provision at 852.237-76, Award to
Single Offeror, in solicitations and
contracts for mortuary services as
follows:

(1) Insert the provision in all sealed
bid solicitations for mortuary services;
and

(2) Insert the basic provision with its
alternate I in all negotiated solicitations
for mortuary services.

(b) The contracting officer shall insert
in addition to FAR 52.216-21,
Requirements, the following VA clauses
in all mortuary service solicitations and
contracts:

(1) 852.237—-77, Area of Performance.

(2) 852.237—78, Performance and
Delivery.

(3) 852.237-79, Subcontracting.

(4) 852.237-80, Health Department
and Transport Permits.

(c) See also 816.506—70 and 849.504—
70 for additional clauses for use in
contracts for mortuary services.

837.7002 [Removed]
W 26. Section 837.7002 is removed.

837.7003 [Removed]
m 27. Section 837.7003 is removed.

837.7004 [Removed]
m 28. Section 837.7004 is removed.

837.7005 [Removed]
m 29. Section 837.7005 is removed.

PART 849—TERMINATION OF
CONTRACTS

m 30. The authority citation for part 849
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.

1121(c)(3); 41 U.S.C. 1702; and 48 CFR 1.301
through 1.304.

m 31. Subpart 849.5 is added to read as
follows:

Subpart 849.5—Contract Termination
Clauses

849.504 Termination of fixed-price
contracts for default.

849.504-70 Termination of mortuary
services.

Use the clause at 852.249-70,
Termination for Default—Supplement
for Mortuary Services, in all
solicitations and contracts for mortuary
services. This clause is to be used with
FAR clause 52.249-8, Default (Fixed-
Price Supply and Service).

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 32. The authority citation for part 852
is revised to read as follows:

Authority: Pub. L.101-647; 20 U.S.C.
7181-7183; 38 U.S.C. 8127-8128, and 8151—
8153; 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3);
41 U.S.C. 1303; 41 U.S.C 1702; and 48 CFR
1.301 through 1.304.

Subpart 852.2—Texts of Provisions
and Clauses

m 33. Section 852.215-70 is revised to
read as follows:

852.215-70 Service-Disabled Veteran-
Owned and Veteran-Owned Small Business
Evaluation Factors.

As prescribed in 815.304-71(a), insert
the following clause:

Service-Disabled Veteran-Owned and
Veteran-Owned Small Business
Evaluation Factors (OCT 2019)

(a) In an effort to achieve socioeconomic
small business goals, VA shall evaluate
offerors based on their service-disabled
veteran-owned or veteran-owned small
business status and their proposed use of
eligible service-disabled veteran-owned small
businesses (SDVOSBs) and veteran-owned
small businesses (VOSBs) as subcontractors.

(b) Eligible service-disabled veteran-owned
small businesses offerors will receive full
credit, and offerors qualifying as veteran-
owned small businesses will receive partial
credit for the Service-Disabled Veteran-
Owned and Veteran-Owned Small Business
Status evaluation factor. To receive credit, an
offeror must be registered and verified in the
Vendor Information Pages (VIP) database.

(c) Non-Veteran offerors proposing to use
SDVOSBs or VOSBs as subcontractors will
receive some consideration under this
evaluation factor. Offerors must state in their
proposals the names of the SDVOSBs and
VOSBs with whom they intend to
subcontract and provide a brief description of
the proposed subcontracts and the
approximate dollar values of the proposed
subcontracts. In addition, the proposed

subcontractors must be registered and
verified in the VIP database.

(d) Pursuant to 38 U.S.C. 8127(g), any
business concern that is determined by VA
to have willfully and intentionally
misrepresented a company’s SDVOSB/VOSB
status is subject to debarment for a period of
not less than five years. This includes the
debarment of all principals in the business.

(End of clause)

m 34. Section 852.15—-71 is revised to
read as follows:

852.215-71 Evaluation Factor
Commitments.

As prescribed in 815.304—71(b), insert
the following clause:

Evaluation Factor Commitments (OCT
2019)

(a) The offeror agrees, if awarded a
contract, to use the service-disabled veteran-
owned small businesses (SDVOSBs) or
veteran-owned small businesses (VOSBs)
proposed as subcontractors in accordance
with 852.215-70, Service-Disabled Veteran-
Owned and Veteran-Owned Small Business
Evaluation Factors, or to substitute one or
more SDVOSBs or VOSBs for subcontract
work of the same or similar value.

(b) Pursuant to 38 U.S.C. 8127(g), any
business concern that is determined by VA
to have willfully and intentionally
misrepresented a company’s SDVOSB/VOSB
status is subject to debarment for a period of
not less than five years. This includes the
debarment of all principals in the business.

(End of clause)

m 35. Section 852.215-72 is added to
read as follows:

852.215-72 Notice of Intent to Re-Solicit.

As prescribed at 815.370-5, use the
following provision:

Notice of Intent to Re-Solicit (OCT
2019)

This solicitation provides offerors fewer
than 30 days to submit proposals. In the
event that only one offer is received in
response to this solicitation, the Contracting
Officer may cancel the solicitation and re-
solicit for an additional period of at least 30
days in accordance with 815.370-2.

(End of provision)

m 36. Section 852.216—71 is amended by
revising the section heading and clause
heading to read as follows:

852.216-71 Economic Price Adjustment of
Contract Price(s) Based on a Price Index.
* * * *

Economic Price Adjustment of Contract
Price(s) Based on a Price Index (MAR
2018)

* * * * *

m 37. Section 852.216-72 is amended by
revising the section heading and clause
heading to read as follows:
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852.216-72 Proportional Economic Price
Adjustment of Contract Price(s) Based on a
Price Index.

* * * * *

Proportional Economic Price
Adjustment of Contract Price(S) Based
on a Price Index (MAR 2018)

* * * * *

m 38. Section 852.216-73 is amended by
revising the section heading and clause
heading to read as follows:

852.216-73 Economic Price Adjustment—
State Nursing Home Care for Veterans.
* * * * *

Economic Price Adjustment—State
Nursing Home Care for Veterans (Mar
2018)

* * * * *

m 39. Section 852.216-74 is amended by
revising the section heading and clause
heading to read as follows:

852.216-74 Economic Price Adjustment—
Medicaid Labor Rates.

* * * * *

Economic Price Adjustment—Medicaid
Labor Rates (Mar 2018)

* * * * *

m 40. Section 852.216-75 is amended by
revising the section heading and clause
heading to read as follows:

852.216-75 Economic Price Adjustment-—
Fuel Surcharge.
* * * * *

Economic Price Adjustment—Fuel
Surcharge (Mar 2018)

* * * * *

m 41. Section 852.216—76 is added to
read as follows:

852.216-76 Requirements—Supplement
for Mortuary Services.

As prescribed in 816.506—70, insert
the following clause:

Requirements—Supplement for
Mortuary Services (Oct 2019)

(a) Except as provided in paragraphs (c)
and (d) of this clause, the Government will
order from the Contractor all of its
requirements in the area of performance for
the supplies and services listed in the
schedule of this contract.

(b) Each order will be issued as a delivery
order and will list—

(1) The supplies or services being ordered;

(2) The quantities to be furnished;

(3) Delivery or performance dates;

(4) Place of delivery or performance;

(5) Packing and shipping instructions;

(6) The address to send invoices; and

(7) The funds from which payment will be
made.

(c) The Government may elect not to order
supplies and services under this contract in

—_— =

instances where the body is removed from
the area for medical, scientific, or other
reason.

(d) In an epidemic or other emergency, the
contracting activity may obtain services
beyond the capacity of the Contractor’s
facilities from other sources.

(e) Contracting Officers of the following
activities may order services and supplies
under this contract:

(End of clause)

W 42. Section 852.228-71 is amended by
revising the section heading and clause
heading to read as follows:

852.228-71

* * * * *

Indemnification and Insurance (Mar
2018)

* * * * *

m 43. Section 852.228-73 is amended by
revising the section heading and clause
heading to read as follows:

852.228-73 Indemnification of
Contractor—Hazardous Research Projects.|
* * * * *

Indemnification of Contractor—
Hazardous Research Projects (Mar
2018)

* * * * *

852.237-70 [Removed]
m 44. Section 852.237-70 is removed.

852.237-7 [Redesignated as 852.237-70
and Amended]

W 45. Section 852.237-7 is redesignated
as section 852.237-70 and the newly
redesignated section is revised to read
as follows:

852.237-70 Indemnification and Medical
Liability Insurance.

As prescribed in 837.403-70(a), insert
the following clause:

Indemnification and Medical Liability
Insurance (Oct 2019)

(a) It is expressly agreed and understood
that this is a non-personal services contract,
as defined in Federal Acquisition Regulation
(FAR) 37.101, under which the professional
services rendered by the Contractor or its
health-care providers are rendered in its
capacity as an independent contractor. The
Government may evaluate the quality of
professional and administrative services
provided but retains no control over
professional aspects of the services rendered
including, by example, the Contractor’s or its
health-care providers’ professional medical
judgment, diagnosis, or specific medical
treatments. The Contractor and its health-
care providers shall be liable for their
liability-producing acts or omissions. The
Contractor shall maintain or require all
health-care providers performing under this

Indemnification and Insurance.

contract to maintain, during the term of this
contract, professional liability insurance
issued by a responsible insurance carrier of
not less than the following amount(s) per
specialty per occurrence: [Contracting
Officer’s Note: Insert the dollar amount
value(s) of standard coverage(s) prevailing
within the local community as to the specific
medical specialty, or specialties, concerned,
or such higher amount as the Contracting
Officer deems necessary to protect the
Government’s interests.] However, if the
Contractor is an entity or a subdivision of a
State that either provides for self-insurance
or limits the liability or the amount of
insurance purchased by State entities, then
the insurance requirement of this contract
shall be fulfilled by incorporating the
provisions of the applicable State law.

(b) An apparently successful offeror, upon
request of the Contracting Officer, shall, prior
to contract award, furnish evidence of the
insurability of the offeror and/or of all health-
care providers who will perform under this
contract. The submission shall provide
evidence of insurability concerning the
medical liability insurance required by
paragraph (a) of this clause or the provisions
of State law as to self-insurance, or
limitations on liability or insurance.

(c) The Contractor shall, prior to
commencement of services under the
contract, provide to the Contracting Officer
Certificates of Insurance or insurance policies
evidencing the required insurance coverage
and an endorsement stating that any
cancellation or material change adversely
affecting the Government’s interest shall not
be effective until 30 days after the insurer or
the Contractor gives written notice to the
Contracting Officer. Certificates or policies
shall be provided for the Contractor and/or
each health-care provider who will perform
under this contract.

(d) The Contractor shall notify the
Contracting Officer within 5 days of
becoming aware of a change in insurance
providers during the performance period of
this contract for all health-care providers
performing under this contract. The
notification shall provide evidence that the
Contractor and/or health-care providers will
meet all the requirements of this clause,
including those concerning liability
insurance and endorsements. These
requirements may be met either under the
new policy, or a combination of old and new
policies, if applicable.

(e) The Contractor shall insert the
substance of this clause, including this
paragraph (e), in all subcontracts for health-
care services under this contract. The
Contractor shall be responsible for
compliance by any subcontractor or lower-
tier subcontractor with the provisions set
forth in paragraph (a) of this clause. At least
5 days before the commencement of work by
any subcontractor, the Contractor shall
furnish to the Contracting Officer evidence of
such insurance.

(End of clause)

W 46. Section 852.237—71 is added to
read as follows:
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852.237-71 Nonsmoking Policy for
Children’s Services.

As prescribed in 837.403-70(b), insert
the following clause:

Nonsmoking Policy for Children’s
Services (Oct 2019)

(a) Smoking in facilities where certain
federally funded children’s services are
provided shall be prohibited. The Pro-
Children Act of 2001 (20 U.S.C. 7181-7183)
prohibits smoking within any indoor facility
(or portion thereof), whether owned, leased,
or contracted for, that is used for the routine
or regular provision of health or day care
services that are provided to children under
the age of 18. The statutory prohibition also
applies to indoor facilities that are
constructed, operated, or maintained with
Federal funds.

(b) By acceptance of this contract or order,
the Contractor agrees to comply with the
requirements of the Act. The Act also applies
to all subcontracts awarded under this
contract for the specified children’s services.
Accordingly, the Contractor shall ensure that
each of its employees, and any subcontractor
staff, is made aware of, understands, and
complies with the provisions of the Act.
Failure to comply with the Act may result in
the imposition of a civil monetary penalty in
an amount not to exceed $1,000 for each
violation and/or the imposition of an
administrative compliance order on the
responsible entity. Each day a violation
continues constitutes a separate violation.

(End of clause)

W 47. Section 852.237-72 is added to
read as follows:

852.237-72 Crime Control Act—Reporting
of Child Abuse.

As prescribed in 837.403-70(c), insert
the following clause:

Crime Control Act—Reporting of Child
Abuse (Oct 2019)

(a) Public Law 101-647, also known as the
Crime Control Act of 1990 (Act), imposes
responsibilities on certain individuals who,
while engaged in a professional capacity or
activity, as defined in the Act, on Federal
land or in a federally-operated (or contracted)
facility, learn of facts that give the individual
reason to suspect that a child has suffered an
incident of child abuse.

(b) The Contractor shall comply with the
requirements of the Act. The Act also applies
to all applicable subcontracts awarded under
this contract. Accordingly, the Contractor
shall ensure that each of its employees, and
any subcontractor staff, is made aware of,
understands, and complies with the
provisions of the Act.

(End of clause)

W 48. Section 852.237-73 is added to
read as follows:

852.237-73 Crime Control Act—
Requirement for Background Checks.

As prescribed in 837.403-70(d), insert
the following clause:

Crime Control Act—Requirement for
Background Checks (Oct 2019)

(a) Public Law 101-647, also known as the
Crime Control Act of 1990 (Act), requires that
all individuals involved with the provision of
child care services, as defined in the Act, to
children under the age of 18 undergo a
criminal background check.

(b) The Contracting Officer will provide the
necessary information to the Contractor
regarding the process for obtaining the
background check. The Contractor may hire
a staff person provisionally prior to the
completion of a background check, if at all
times prior to the receipt of the background
check during which children are in the care
of the newly-hired person, the person is
within the sight and under the supervision of
a previously investigated staff person.

(c) The Contractor shall comply with the
requirements of the Act. The Act also applies
to all applicable subcontracts awarded under
the contract. Accordingly, the Contractor
shall ensure that each of its employees, and
any subcontractor staff, is made aware of,
understands, and complies with the
provisions of the Act.

(End of clause)

m 49. Section 852.237—-74 is added to
read as follows:

852.237-74 Non-Discrimination in Service
Delivery.

As prescribed in 837.110-70(a), the
Contracting Officer shall insert the
following clause in solicitations and
contracts:

Non-Discrimination in Service Delivery
(Oct 2019)

It is the policy of the Department of
Veterans Affairs that no person otherwise
eligible will be excluded from participation
in, denied the benefits of, or subjected to
discrimination in the administration of VA
programs and services based on non-merit
factors such as race, color, national origin,
religion, sex, gender identity, sexual
orientation, or disability (physical or mental).
By acceptance of this contract, the Contractor
agrees to comply with this policy in
supporting the program and in performing
the services called for under this contract.
The Contractor shall include this clause in all
subcontracts awarded under this contract for
supporting or performing the specified
program and services. Accordingly, the
Contractor shall ensure that each of its
employees, and any subcontractor staff, is
made aware of, understands, and complies
with this policy.

(End of clause)
m 50. Section 852.237-75 is added to
read as follows:

852.237-75 Key Personnel.

As prescribed in 837.110-70(b), insert
the following clause:
Key Personnel (Oct 2019)

The key personnel specified in this
contract are considered to be essential to
work performance. At least 30 days prior to

the Contractor voluntarily diverting any of
the specified individuals to other programs
or contracts the Contractor shall notify the
Contracting Officer and shall submit a
justification for the diversion or replacement
and a request to replace the individual. The
request must identify the proposed
replacement and provide an explanation of
how the replacement’s skills, experience, and
credentials meet or exceed the requirements
of the contract. If the employee of the
Contractor is terminated for cause or
separates from the contractor voluntarily
with less than thirty days notice, the
Contractor shall provide the maximum notice
practicable under the circumstances. The
Contractor shall not divert, replace, or
announce any such change to key personnel
without the written consent of the
Contracting Officer. The contract will be
modified to add or delete key personnel as
necessary to reflect the agreement of the
parties.

(End of clause)

W 51. Section 852.237-76 is added to
read as follows:

852.237-76 Award to Single Offeror.
As prescribed in 837.7001(a)(1), insert
the following provision:

Award to Single Offeror (Oct 2019)

(a) Award shall be made to a single offeror.

(b) Offerors shall include unit prices for
each item. Failure to include unit prices for
each item will be cause for rejection of the
entire offer.

(c) The Government will evaluate offers on
the basis of the estimated quantities shown.

(d) Award will be made to that responsive,
responsible offeror whose total aggregate
offer is the lowest price to the Government.

(End of provision)

Alternate I (OCT 2019). As prescribed
in 837.7001(a)(2), insert the following
paragraph (d) in lieu of paragraph (d) of
the basic provision:

(d) Award will be made to that
responsive, responsible offeror whose
total aggregate offer is in the best
interest of the Government.

m 52. Section 852.237-77 is added to
read as follows:

852.237-77 Area of Performance.
As prescribed in 837.7001(b)(1), insert
the following clause:

Area of Performance (Oct 2019)

(a) The area of performance is as specified
in the contract.

(b) The Gontractor shall take possession of
the remains at the place where they are
located, transport them to the Contractor’s
place of preparation, and later transport them
to a place designated by the Contracting
Officer.

(c) The Contractor will not be reimbursed
for transportation when both the place where
the remains were located and the delivery
point are within the area of performance.

(d) If remains are located outside the area
of performance, the Contracting Officer may
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place an order with the Contractor under this
contract or may obtain the services
elsewhere. If the Contracting Officer requires
the Contractor to transport the remains into
the area of performance, the Contractor shall
be paid the amount per mile in the schedule
for the number of miles required to transport
the remains by a reasonable route from the
point where located to the boundary of the
area of performance.

(e) The Contracting Officer may require the
Contractor to deliver remains to any point
within 100 miles of the area of performance.
In this case, the Contractor shall be paid the
amount per mile in the schedule for the
number of miles required to transport the
remains by a reasonable route from the
boundary of the area of performance to the
delivery point.

(End of clause)
m 53. Section 852.237-78 is added to
read as follows:

852.237-78 Performance and Delivery.

As prescribed in 837.7001(b)(2), insert
the following clause:

Performance and Delivery (Oct 2019)

(a) The Contractor shall furnish the
material ordered and perform the services
specified as promptly as possible, but not
later than 36 hours after receiving
notification to remove the remains, excluding
the time necessary for the Government to
inspect and check results of preparation.

(b) The Government may, at no additional
charge, require the Contractor to hold the
remains for an additional period not to
exceed 72 hours from the time the remains
are casketed and final inspection is
completed.

(End of clause)

m 54. Section 852.237-79 is added to
read as follows:

852.237-79 Subcontracting.

As prescribed in 837.7001(b)(3), insert
the following clause:

Subcontracting (Oct 2019)

The Contractor shall not subcontract any
work under this contract without the
Contracting Officer’s written approval. This
clause does not apply to contracts of
employment between the Contractor and its
personnel.

(End of clause)

m 55. Section 852.237-80 is added to
read as follows:

852.237-80 Health Department and
Transport Permits.

As prescribed in 837.7001(b)(4), insert
the following clause:

Health Department and Transport
Permits (Oct 2019)

The Contractor shall meet all State and
local licensing requirements and obtain and
furnish all necessary health department and
shipping permits at no additional cost to the
Government. The Contractor shall ensure that

all necessary health department permits are
in order for disposition of the remains.

(End of clause)
W 56. Section 852.249-70 is added to
read as follows:

852.249-70 Termination for Default—
Supplement for Mortuary Services.

As prescribed in 849.504-70, insert
the following clause:

Termination for Default—Supplement
for Mortuary Services (Oct 2019)

The clause entitled “Default”” in FAR
52.249-8, is supplemented as follows:

The Contracting Officer may terminate this
contract for default by written notice without
the ten-day notice required by paragraph
(a)(2) of the Default clause if—

(a) The Contractor, through circumstances
reasonably within its control or that of its
employees, performs any act under or in
connection with this contract, or fails in the
performance of any service under this
contract and the act or failures may
reasonably be considered to reflect discredit
upon the Department of Veteran Affairs in
fulfilling its responsibility for proper care of
remains;

(b) The Contractor, or its employees,
solicits relatives or friends of the deceased to
purchase supplies or services not under this
contract. (The Contractor may furnish
supplies or arrange for services not under
this contract, only if representatives of the
deceased voluntarily request, select, and pay
for them.);

(c) The services or any part of the services
are performed by anyone other than the
Contractor or the Contractor’s employees
without the written authorization of the
Contracting Officer;

(d) The Contractor refuses to perform the
services required for any particular remains;
or

(e) The Contractor mentions or otherwise
uses this contract in its advertising in any
way.

(End of clause)

852.271-70 [Removed and Reserved]

m 57. Section 852.271-70 is removed
and reserved.

PART 871—LOAN GUARANTY AND
VOCATIONAL REHABILITATION AND
EMPLOYMENT PROGRAMS

m 58. The authority citation for part 871
continues to read as follows:
Authority: 40 U.S.C. 121(c); 41 U.S.C.

1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

Subpart 871.2—Vocational
Rehabilitation and Employment
Service

m 59. Section 871.212 is revised to read
as follows:

871.212 Contract clauses.

(a) Contracting officers shall use the
following clauses, as appropriate, in

solicitations and contracts for vocational
rehabilitation and employment services
as they pertain to training and
rehabilitation services and contracts for
counseling services:

(1) 852.271-72, Time Spent by
Counselee in Counseling Process.

(2) 852.271-73, Use and Publication
of Counseling Results.

(3) 852.271-74, Inspection.

(4) 852.271-75, Extension of Contract
Period.

(b) See 837.110-70(a) for clause
852.237—74, Non-Discrimination in
Service Delivery.

[FR Doc. 2019-17824 Filed 9-3-19; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 180831813-9170-02]
RIN 0648-XY018

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by Trawl
Catcher Vessels in the Central
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by catcher vessels
using trawl gear in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the annual allowance
of the 2019 Pacific cod total allowable
catch apportioned to trawl catcher
vessels in the Central Regulatory Area of
the GOA.

DATES: Effective 1200 hours, Alaska
local time (A.Lt.), September 1, 2019,
through 2400 hours, A.l.t., December 31,
2019.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
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CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The annual allowance of the 2019
Pacific cod total allowable catch (TAC)
apportioned to trawl catcher vessels in
the Central Regulatory Area of the GOA
not participating in the cooperative
fishery of the Rockfish Program is 2,148
metric tons (mt), as established by the
final 2019 and 2020 harvest
specifications for groundfish of the GOA
(84 FR 9416, March 14, 2019).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the annual allowance of
the 2019 Pacific cod TAC apportioned
to trawl catcher vessels in the Central
Regulatory Area of the GOA is necessary
to account for the incidental catch in
other anticipated fisheries. Therefore,
the Regional Administrator is
establishing a directed fishing
allowance of 0 mt and is setting aside
the remaining 2,148 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
catcher vessels using trawl gear in the
Central Regulatory Area of the GOA.
While this closure is effective the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip. This closure does not
apply to fishing by vessels participating
in the cooperative fishery of the
Rockfish Program for the Central GOA.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Pacific cod by catcher vessels using
trawl gear in the Central Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of August 28, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 29, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-19045 Filed 8-29-19; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 180831813-9170-02]
RIN 0648-XY014

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Using Hook-and-Line
Gear in the Western Regulatory Area of
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by catcher vessels
using hook-and-line gear in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the 2019 Pacific cod
total allowable catch apportioned to
catcher vessels using hook-and-line gear
in the Western Regulatory Area of the
GOA.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), September 1, 2019,
through 2400 hours, A.lLt., December 31,
2019.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance

with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The 2019 Pacific cod total allowable
catch (TAC) apportioned to catcher
vessels using hook-and-line gear in the
Western Regulatory Area of the GOA is
73 metric tons (mt), as established by
the final 2019 and 2020 harvest
specifications for groundfish of the GOA
(84 FR 9416, March 14, 2019).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the 2019 Pacific cod
TAC apportioned to catcher vessels
using hook-and-line gear in the Western
Regulatory Area of the GOA will soon
be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 20 mt and is setting
aside the remaining 53 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
catcher vessels using hook-and-line gear
in the Western Regulatory Area of the
GOA. While this closure is effective the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Pacific cod by catcher vessels using
hook-and-line gear in the Western
Regulatory Area of the GOA. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of August 28, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
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prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 29, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-19046 Filed 8—29-19; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 103

[CIS No. 2645-19; DHS Docket No. USCIS—-
2019-0006]

RIN 1615-AC36

Registration Fee Requirement for
Petitioners Seeking To File H-1B
Petitions on Behalf of Cap Subject
Aliens

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security (DHS) is proposing to amend
its regulations to require petitioners
seeking to file H-1B cap-subject
petitions to pay a $10 fee for each
registration they submit to U.S.
Citizenship and Immigration Services
(USCIS) for the H-1B cap selection
process.

DATES: Written comments must be
submitted on this rule on or before
October 4, 2019. Comments on the
Paperwork Reduction Act section of this
rule (the information collections
discussed therein) must be received on
or before November 4, 2019.

ADDRESSES: You may submit comments,
identified by DHS Docket No. USCIS—
2019-0006, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow this site’s
instructions for submitting comments.

e Mail: Samantha Deshommes, Chief,
Regulatory Coordination Division,
Office of Policy and Strategy, U.S.
Citizenship and Immigration Services,
Department of Homeland Security, 20
Massachusetts Avenue NW, Mailstop
#2140, Washington, DC 20529-2140. To
ensure proper handling, please
reference DHS Docket No. USCIS-2019—
0006 in your correspondence. Mail must
be postmarked by the comment
submission deadline. Please note that
we will not accept any comments that

are hand delivered or couriered. In
addition, we will not accept any
comments that are on removable media
(e.g. thumb drives, CDs, etc.). All
comments that are mailed must be
addressed as specifically written above.
FOR FURTHER INFORMATION CONTACT:
Brian J. Hunt, Acting Chief, Business &
Foreign Workers Division, Office of
Policy & Strategy, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue NW, Washington, DC 20529—
2140, telephone (202) 272-8377.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Public Participation

II. Background

III. Legal Authority

IV. Proposed Fee

V. Statutory and Regulatory Reviews
A. Executive Orders 12866 and 13563

(Regulatory Planning and Review)

B. Regulatory Flexibility Act
C. Other Regulatory Requirements
D. Expedited Comment Period
E. Paperwork Reduction Act

I. Public Participation

DHS invites all interested parties to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this
proposed rule. Comments providing the
most assistance to DHS will reference a
specific portion of the proposed rule,
explain the reason for any
recommended change, and include data,
information, or authority that supports
the recommended change.

Instructions: All submissions should
include the agency name and DHS
Docket No. USCIS-2019-0006 for this
rulemaking. Providing comments is
entirely voluntary. Regardless of how
comments are submitted to DHS, all
submissions will be posted, without
change, to the Federal eRulemaking
Portal at http://www.regulations.gov and
will include any personal information
provided by commenters. Because the
information submitted will be publicly
available, commenters should consider
limiting the amount of personal
information provided in each
submission. DHS may withhold
information provided in comments from
public viewing if it determines that such
information is offensive or may affect
the privacy of an individual. For
additional information, please read the
Privacy Act notice available through the

link in the footer of http://
www.regulations.gov.

Docket: For access to the docket, go to
http://www.regulations.gov and enter
this rulemaking’s eDocket number:
USCIS-2019-0006.

II. Background

DHS is proposing to amend its
regulations to charge potential
petitioners a fee for each registration
submitted for the H-1B cap selection
process. Proposed 8 CFR
103.7(b)(1)(i)(NNN). On January 31,
2019, DHS published a final rule
requiring petitioners seeking to file H—
1B cap-subject petitions, including
those eligible for the advanced degree
exemption, to first electronically register
with USCIS during a designated
registration period, unless the
requirement is suspended (“H-1B
registration final rule”’).? The H-1B
registration final rule amended DHS
regulations to codify the new
registration requirement. See 8 CFR
214.2(h)(8)(iii)(A)(1). USCIS stated in
the H-1B registration final rule that it
was suspending the registration
requirement for the fiscal year 2020 cap
season to complete required user testing
of the new H-1B registration system and
otherwise ensure the system and
process work correctly.

Once USCIS implements the system
and requires registration, USCIS will not
consider an H-1B cap-subject petition to
be properly filed unless it is based on
a valid registration selection for the
applicable fiscal year. See 8 CFR
214.2(h)(8)(iii)(A)(1) and (h)(8)(iii)(D).
USCIS will reject or deny H-1B cap-
subject petitions that are not properly
filed. 8 CFR 214.2(h)(8)(iii)(D).

III. Legal Authority

The Immigration and Nationality Act
(INA) authorizes DHS to establish and
collect fees for adjudication and
naturalization services to “‘ensure
recovery of the full costs of providing all
such services, including the costs of
similar services provided without
charge to asylum applicants or other
immigrants.” INA section 286(m), 8
U.S.C. 1356(m). Through the collection
of fees established under that authority,
USCIS is primarily funded by
immigration and naturalization fees
charged to applicants, petitioners, and
other requestors. See INA sections

1See 84 FR 888 (Jan. 31, 2019).
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286(m) and (n), 8 U.S.C. 1356(m) and
(n); 8 CFR 103.7(b)(1)(i) (USCIS fees).
Fees collected from individuals and
entities filing immigration benefit
requests are deposited into the
Immigration Examinations Fee Account
(IEFA) and used to fund the cost of
processing immigration benefit
requests.2 Consistent with that authority
and USCIS’s reliance on fees for its
funding, DHS is proposing a fee for
submitting H-1B registrations.

IV. Proposed Fee

DHS is proposing a $10 fee for each
registration submitted to register for the
H-1B cap selection process. Proposed 8
CFR 103.7(b)(1)(1)(NNN). DHS
regulations require petitioners seeking
to file H-1B petitions subject to the
regular cap, including those eligible for
the advanced degree exemption, to first
electronically register with USCIS
during a designated registration period,
unless the registration requirement is
suspended. See 8 CFR
214.2(h)(8)(iii)(A)(1). When registration
is required, an H-1B cap-subject
petition must be based on a selected
registration for the named beneficiary
for the applicable fiscal year to be
considered properly filed. 8 CFR
214.2(h)(8)(iii)(A)(1) and (h)(8)(iii)(D).
Because USCIS operations are funded
by fees collected for adjudication and
naturalization services, and USCIS must
expend resources to implement and
maintain the registration system, DHS is
proposing a fee for submitting H-1B
registrations to recover those costs.
Generally, DHS sets USCIS fees based
on the revenue needed to recover the
full cost of all USCIS operations, absent
any known Congressional
appropriations. See generally 81 FR
73292 (Oct. 24, 2016). DHS establishes
IEFA fees by using a USCIS activity-
based cost model for assigning all
projected IEFA costs to specific benefit
requests in a manner reasonably
consistent with OMB Circular A-25. See
OMB Circular A-25, User Charges
(Revised), para. 6, 58 FR 38142 (July 15,
1993). USCIS costs that are not
attributed to a specific adjudication and
naturalization service are distributed
among all fees.? DHS then makes
additional adjustments to effectuate

2 See 81 FR 26904, 26905 (May 4, 2016).

3 The USCIS model for IEFA fee calculations
distributes indirect costs. Costs that are not
assigned to specific fee-paying immigration benefit
requests are reallocated to other fee-paying
immigration benefit requests outside the model. For
example, the model determines the direct and
indirect costs for refugee workload. The costs
associated with services provided for free, such as
the refugee workload, are reallocated outside the
model to fee-paying immigration benefit requests.

specific policy objectives.* However,
when DHS creates new USCIS programs
through separate rulemakings that
require adjudication resources, a fee is
necessary to recover the costs of those
resources even where the exact costs are
difficult to estimate until the program is
operational. For example, DHS created
the Application for Provisional
Unlawful Presence Waiver, Form I-
601A, and established the filing fee for
the Form I-601A as the same fee as
USCIS Form 1-601, Application for
Waiver of Ground of Inadmissibility,
because the adjudication time required
for both forms was thought to be the
same. See, e.g., 77 FR 19902-01, at
19910 (Apr. 2, 2012). The actual burden
of the Form I-601A adjudication was
unknown because the program had not
been implemented. Similarly, when
DHS established the fee for the
Application for Entrepreneur Parole,
Form 1-941, to recover the anticipated
processing costs to USCIS, the fee was
based on burden estimates and
workload forecast provided by USCIS’
subject matter experts. See, 81 FR
60130-68, at 60159 fn. 93 (Aug. 31,
2016) (providing that the fee would be
adjusted in the future based on the
actual average completion rate). DHS is
also not establishing the H-1B
registration fee using the same method
that it uses to establish the overall
USCIS fee schedule because, as with
any totally new program, the costs of the
registration program are difficult to
project. Infrastructure investments
generally, including information
technology platforms, usually serve
multiple programs and functions across
all business needs for USCIS. Those
types of investments are not tracked as
costs of a specific benefit request. In this
case, the H-1B Registration system will
not be a totally separate system and will
be established within a platform that
supports other USCIS functions.
Nevertheless, as explained below, DHS
knows that the registration program will
require USCIS to incur certain costs and
burdens for iterative development,
correcting problems, handling help desk
calls, and adding or maintaining
infrastructure. Therefore, DHS is
authorized by INA section 286(m), 8
U.S.C. 1356(m), to recover these costs
through a fee.

The H-1B registration final rule
estimated that the H-1B registration
process will be an overall cost savings

4DHS may reasonably adjust fees based on value
judgments and public policy reasons where a
rational basis for the methodology is propounded in
the rulemaking. See FCC v. Fox Television Stations,
Inc., 556 U.S. 502, 515 (2009); Motor Vehicle Mfrs.
Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S.
29 (1983).

to the government. DHS estimated that
H-1B registration will save an estimated
$1.6 million annually when it is
required.5 USCIS will, however, have to
expend a total of about $1.5 million on
the initial development of the
registration website. This cost to the
government is considered a one-time
cost. At the time, DHS recognized that
there may be a need to recover the costs
of processing registrations as well as
recover costs of building, operating, and
maintaining the registration system or
costs from refining the registration
system in the future. See 84 FR 888,
903. DHS was not able to estimate these
additional maintenance costs. Even if
USCIS were not to collect the fee
proposed in this rule, it would
anticipate a net savings from the
removal of costs associated with the
management of the large volume of
paper filings. USCIS continues to
anticipate those cost savings. Regardless
of the net benefits provided by the
registration system over the current
process, USCIS will still incur costs
directly from operating the registration
system. USCIS expects this $10 fee to
help offset the startup costs, such as
building the information technology
platform. USCIS will not achieve the
expected savings from the registration
requirement during the implementation
period, but USCIS will realize those
savings in later years.

The H-1B registration final rule also
estimated that the H-1B registration
process will result in an average
undiscounted cost savings for all
unselected petitioners ranging from
$42.7 million to $66.8 million annually,
depending on who petitioners use to
submit the registration.® In contrast, the
H-1B registration final rule determined
there would not be cost savings for
petitioners whose registrations were
selected; rather these petitioners would
experience new opportunity costs
ranging from between $6.2 million to
$10.3 million annually due to the
registration requirement.” In this
proposed rule’s Executive Order (E.O.)
12866 analysis, DHS estimates that the
proposed $10 registration fee
requirement would impose annual costs
to registrants ranging from $2.3 million
to $2.6 million, depending on who
petitioners use to submit the

5 See 84 FR 888, 890.

6 Unselected petitioners are those who submitted
registrations but whose petitions were not selected
toward the regular cap or toward the advanced
degree exemption. See 84 FR at 940. Note:
Following publication of the H-1B registration final
rule, USCIS recognized a calculation error. The cost
figures referenced in the paragraph above are the
corrected cost savings.

7 See 84 FR at 938.
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registration. The total costs to
petitioners for each registration would
range from $15.63 to $30.80 for a
registration, depending on who the
petitioner uses to submit the
registration. Therefore, DHS
acknowledges that the proposed $10 fee
for H-1B registrations would result in a
marginal increase in costs for selected
petitioners, and that the costs for such
petitioners estimated in the H-1B
registration final rule would now range
from $8.5 million to $12.9 million,8
depending on who petitioners use to
submit the registration. Likewise, the
costs savings for unselected petitioners
estimated in the H-1B registration final
rule would decrease and now range
from $40.4 million to $64.2 million.?
However, the H-1B registration process,
even with the costs associated with the
proposed registration fee requirement,1°
would still result in net estimated cost
savings for all unselected petitioners.

Again, there are expected to be both
initial start-up costs and recurring costs
associated with the registration process.
DHS intends for the registration system
to be ready prior to the initial
implementation of the H-1B registration
process, which may be as soon as the H-
1B cap filing season for FY 2021.11
These initial costs will be funded by
IEFA revenue from other fees. These
initial costs will be sunk costs that will
not reoccur annually.12

In addition to the estimated costs in
the H-1B registration final rule, there

8 Calculations: $6.2 million (cost to selected
petitioner, lower bound) + $2.3 million (total costs
of added registration fee, lower bound) = $8.5
million (cost for selected petitioner with added $10
registration fee, lower bound). $10.3 million (cost
to selected petitioner, upper bound) + $2.6 million
(total costs of added registration fee, upper bound)
= $12.9 million (cost for selected petitioner with
added $10 registration fee, upper bound).

9 Calculations: $42.7 million (savings to
unselected petitioner, lower bound) — $2.3 million
(total costs of added registration fee, lower bound)
= $40.4 million (savings for unselected petitioner
with added $10 registration fee, lower bound).
$66.8 million (savings to unselected petitioner,
upper bound) — $2.6 million (total costs of added
registration fee, upper bound) = $64.2 million
(savings for unselected petitioner with added $10
registration fee, upper bound).

10 As explained later in the preamble, based on
2016 filings, every unique petitioning employer
files requests for an average of slightly less than 5
H-1B cap-subject workers. The average petitioning
employer therefore would incur fee costs of
approximately $50 as a result of this proposed rule.

111n the H-1B Registration final rule, DHS
indicated that it is suspending the H-1B registration
process for FY 2020, and indicated that it will
publish a notice in the Federal Register in advance
of the cap season in which it will first implement
the H-1B registration process. 84 FR at 889.

12In the H-1B Registration final rule, DHS
indicated that USCIS will have to expend a total of
about $1.5 million in the initial development of the
registration website. This cost to the government is
considered a one-time cost. See 84 FR 888.

would be recurring costs every year,
such as information technology
purchases, maintenance, and
administrative costs. Administrative
costs will include costs to implement
the requirement that USCIS select a
sufficient number of registrations, based
on USCIS projections, for beneficiaries
on whose behalf petitions will be filed
under the H-1B regular cap or those
who may be eligible for the advanced
degree exemption from the submitted
registrations. The selection process also
includes administrative costs associated
with monitoring the system for potential
fraud and abuse (e.g. monitoring the
system to determine if employers are
submitting many registrations but filing
petitions based on selected registrations
at a significantly lower rate, which
could reflect gaming of the system to
unfairly improve their odds of being
selected). The selection processes for
the regular cap and the advanced degree
exemption may occur multiple times in
a fiscal year, depending on how many
of the selected registrants file
petitions.13 The proposed $10 fee would
recover these reoccurring costs that
were not included in the H-1B
registration final rule.

USCIS lacks sufficient data to
estimate reoccurring costs for such
items as associated employee salaries,
benefits and training, hardware updates,
and software maintenance.4 Therefore,
DHS is proposing a $10 fee that would
provide revenue to mitigate potential
fiscal effects on USCIS.?> DHS estimated
192,918 H-1B cap-subject registrations
annually.?® The proposed $10 fee
accordingly would generate $1,929,180
in revenue. This registration revenue
would avoid funding the process with

13 The H-1B registration final rule recognizes that
some selected registrants might not ultimately file
petitions. See 84 FR 888, 906. The final rule,
therefore, provides that unselected registrations will
remain on reserve in the system for the applicable
fiscal year. See 8 CFR 214.2(h)(8)(iii)(A)(7). If USCIS
determines that it needs to increase the number of
registrations projected to meet the H-1B regular cap
or advanced degree exemption allocation, and
select additional registrations, USCIS would select
from among the registrations that are on reserve a
sufficient number to meet the revised projection(s)
or re-open the registration period if additional
registrations are needed to meet the revised
projection(s). Id.

14 The H-1B registration process was recently
established. See 84 FR 888 (Jan. 31, 2019). While
the rule went into effect on April 1, 2019, the
implementation of the registration process has been
suspended for FY 2020 to allow USCIS to make
modifications and fully test the electronic H-1B
registration system.

15 Commenters on the proposed rule stated that
they were concerned that the system would be
flooded by frivolous registrations. See 84 FR 899.
Thus, while the purpose of the fee is to recover the
costs of the system, the registration fee may have
an added benefit of deterring frivolous registrations.

16 See 84 FR at 925.

other IEFA fee revenue. While DHS does
not know if the proposed $10 fee will
fully fund the recurring costs of H-1B
registration, we believe that proposing a
small fee is better than funding the
reoccurring costs with revenue from
other fees.

The U.S. Government Accountability
Office (GAO), an independent,
nonpartisan agency that works for
Congress, describes equity of federal
user fees 17 as a balancing act between
two principles:

e Beneficiary-pays; and

¢ Ability-to-pay.

Under the beneficiary-pays principle,
the beneficiaries of a service pay for the
cost of providing that service. If the
general public benefits from the service,
then taxes should pay for it. If a small
subset of people benefit, then users
should pay a fee for it. See GAO-08—
386SP at pg. 7-12.

Under the ability-to-pay principle,
those who are more capable of bearing
the burden of fees should pay more for
the service than those with less ability
to pay. IEFA fee exemptions, fee
waivers, and reduced fees for low
income households adhere to this
principle. See generally 8 CFR
103.7(b)(1), (c) (USCIS fees, exemptions
and waivers). Applicants, petitioners,
and requesters who pay a fee cover the
cost of processing requests that are fee-
exempt, fee-waived, or fee-reduced.

DHS believes the proposed $10
registration fee adheres to both of these
user fee principles. Because this fee is
designed to offset costs occurring with
the new H-1B registration process,
applying this fee at the point-of-
registration on a per registration basis
ensures that the fee is incurred by users
specifically benefitting from the use of
the registration system—the beneficiary
pays principle. DHS also believes that a
$10 registration fee adheres to the
ability-to-pay-principle because H-1B
petitioners have demonstrated an ability
and willingness to incur significant
filing fees to petition for H-1B
nonimmigrant workers. H-1B
petitioners currently pay a $460 filing
fee per petition. In addition to the filing
fee, certain H-1B petitions may have to
pay up to $6,000 in statutory fees. DHS
does not have the authority to adjust the
amount of these statutory fees. USCIS
does not keep most of the revenue. CBP
receives 50 percent of the $4,000 9—-11
Response and Biometric Entry-Exit fee
and the remaining 50 percent is
deposited into the General Fund of the

17U.S. Government Accountability Office,
Federal User Fees: A Design Guide (May 29, 2008),
available from https://www.gao.gov/products/GAO-
08-386SP, visited Mar. 14, 2019.
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Treasury. USCIS retains 5 percent of the
$1,500 or $750 American
Competitiveness and Workforce
Improvement Act (ACWIA) fee. The
remainder goes to the Department of
Labor and the National Science
Foundation. USCIS keeps one third of
the $500 Fraud Detection and
Prevention fee, while the remainder is
split between the Department of State
and the Department of Labor. These
statutory fees are in addition to the
current Form 1-129 fee of $460 and
optional premium processing fee of
$1,410.18 Given the significant amount
of fees H-1B petitioners already incur,
DHS believes that the proposed $10
registration fee is de minimis and
consistent with the ability-to-pay-
rinciple.

DHS acknowledges that if the
proposed $10 fee is more than the cost
to administer the registration process,
then the fee would not adhere to the
beneficiary-pays principle. In that case,
the proposed $10 fee would subsidize
other IEFA fees. Once the process is in
place, USCIS will monitor registration
volume and level of effort associated
with registration selection. In
accordance with the requirements and
principles of the Chief Financial
Officers Act (CFO Act) of 1990, 31
U.S.C. 901-03 and Office of
Management and Budget (OMB)
Circular A-25, USCIS conducts biennial
reviews of the non-statutory fees
deposited into the IEFA and proposes
fee adjustments if necessary to ensure
full cost recovery. If a registration fee is
finalized as proposed, USCIS would
evaluate the data on the registration fee
during future biennial fee reviews to
determine whether a fee adjustment is
necessary to ensure full cost recovery.

V. Statutory and Regulatory Reviews

A. Executive Orders 12866 (Regulatory
Planning and Review), and 13563
(Improving Regulation and Regulatory
Review)

Executive Orders 12866 and 13563
direct agencies to assess the costs,
benefits, and transfers of available
alternatives, and if regulation is

18 See USCIS, H and L Filing Fees for Form I-129,
Petition for a Nonimmigrant Worker, https://
www.uscis.gov/forms/h-and-I-filing-fees-form-i-129-
petition-nonimmigrant-worker (last updated/
reviewed Feb. 20, 2018).

necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

The Office of Information and
Regulatory Affairs (OIRA) has
designated this rule a ““significant
regulatory action”—although not an
economically significant regulatory
action—under section 3(f) of Executive
Order 12866. Accordingly, OIRA has
reviewed this rule.

1. Summary

DHS is proposing to amend its
regulations to require a fee for each
registration submitted to register for the
H-1B cap selection process. DHS is
proposing a fee of $10 per registration
to recover some of the costs that are
associated with implementing and
maintaining the H-1B cap registration
system. USCIS has suspended the
registration requirement for the FY 2020
H-1B cap selection process. DHS
recognizes that the registration
requirement was established to provide
efficiency savings to both USCIS and H-
1B cap-subject petitioners associated
with the current paper-based petitioning
process. In the H-1B registration final
rule, DHS estimated significant cost
savings for both USCIS and those H-1B
petitioners. DHS stands by that analysis
and believes that USCIS would still reap
significant efficiency and cost savings
when comparing an electronic
registration process relative to the
current paper filing process. DHS
acknowledges that the $10 registration
fee would reduce some of the estimated
cost savings for unselected H-1B cap-
subject petitioners as described in the
H-1B registration final rule. As
discussed in the Regulatory Review
section, DHS does not believe that the
proposed registration fee would
significantly factor into the decision-
making of potential H-1B petitioners,
nor does DHS believe that the proposed
fee would be perceived as being cost-
prohibitive by these potential H-1B
petitioners. After the registration
requirement is implemented and
reviewed over the coming years, and if

the proposed registration fee is
finalized, DHS would consider the costs
associated with the system as required
during biennial fee reviews and adjust
the registration fee accordingly via
notice-and-comment rulemaking.

2. Analysis of Costs and Benefits

When registration is required, all
petitioners seeking to file an H-1B cap-
subject petition, including those eligible
for the advanced degree exemption,
must first electronically register with
USCIS during a designated registration
period. A separate registration must be
submitted for each worker on whose
behalf a petitioner seeks to file an H-1B
cap-subject petition. Only those
petitioners whose registrations are
selected will be eligible to file an H-1B
cap-subject petition during an
associated filing period for the
applicable fiscal year. Under this
proposed rule, each registration would
require the $10 proposed registration
fee, which would be due and payable at
the time of registration submission. A
registration would not be considered as
properly submitted until the fee is
paid.?® In the analysis accompanying
the H-1B registration final rule, DHS
estimated that 192,918 H-1B cap-subject
registrations will be submitted annually
based on 5-year historical average Form
I-129 petition filings.2° That estimate
will form the baseline for the analysis of
costs associated with the $10
registration fee being proposed. As DHS
acknowledged in the H-1B registration
final rule, the use of this historical
average to form the baseline estimate
does not factor in the possibility that the
registration’s lower barrier to entry
could result in increasing the number of
registrations that USCIS receives.2! To
account for this possibility, this analysis
will present a range analysis of annual
costs up through an escalator of 30
percent increase over the baseline
estimate.

Table 1 presents the annual,
undiscounted, aggregate costs associated
with the proposed $10 registration fee
using a range of escalations over the
baseline estimate of registrations.

19 See 8 CFR 103.2(a)(1) and 8 CFR
214.2(h)(8)(iii)(A)(1).

20 See 84 FR at 925.

21[d.
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TABLE 1—UNDISCOUNTED AGGREGATE COST ESTIMATES BY PROJECTED REGISTRATIONS
Number of Annual cost—
registrations undiscounted
1 7= 1Y 1T 192,918 $1,929,180
Baseline Plus 10% .... 212,210 2,122,100
Baseline Plus 20% 231,502 2,315,020
Baseline Plus 30% 250,793 2,507,930

USCIS is required to review the cost
of its operations on a biennial basis and
recommend fee adjustments as
necessary. USCIS may adjust the filing
fees for immigration benefits and
services through notice-and-comment
rulemaking. DHS used a 5-year period of
analysis to account for a potential time
lag of the fee review and the actual
adjustment that occurs during the
rulemaking cycle. Therefore, it is
reasonable to conclude that a 5-year
period would be a sufficient period for
DHS to base the analysis of the
estimated impact of this proposed
registration fee.

In addition to the $10 registration fee,
USCIS projects there would be a 7-
minute additional time burden
associated with reading the instructions
and completing the electronic fee
payment. In the H-1B registration final
rule, DHS monetized time burdens
based on who is expected to submit the
registration: A human resource (HR)
specialist; an in-house lawyer; or an
outsourced lawyer.22 The relevant wage
is currently $32.11 23 per hour for an HR
specialist and $69.34 24 per hour for an
in-house lawyer. DHS accounts for

worker benefits when estimating the
opportunity cost of time by calculating
a benefits-to-wage multiplier using the
Department of Labor, BLS report
detailing the average employer costs for
employee compensation for all civilian
workers in major occupational groups
and industries. DHS estimates that the
benefits-to-wage multiplier is 1.46 and,
therefore, is able to estimate the full
opportunity cost per applicant,
including employee wages and salaries
and the full cost of benefits such as paid
leave, insurance, and retirement.25 DHS
multiplied the average hourly U.S. wage
rate for HR specialists and lawyers by
1.46 to account for the full cost of
employee benefits and overhead, for a
total of $46.88 26 per hour for an HR
specialist and $101.24 27 per hour for an
in-house lawyer. DHS recognizes that a
firm may choose, but is not required, to
outsource the preparation of these
petitions and, therefore, has presented
two wage rates for lawyers. To
determine the full opportunity costs if a
firm hired an outsourced lawyer, DHS
multiplied the average hourly U.S. wage
rate for lawyers by 2.5 for a total of
$173.35 28 to approximate an hourly

billing rate for an outsourced lawyer.29
The monetized equivalent time burden
for 7 minutes (0.12 hours) is $5.63,3°
$12.15,31 and $20.80 32 for an HR
specialist, in-house lawyer, and
outsourced lawyer, respectively.

Based on a review of historical filings,
USCIS determined that approximately
75 percent of H-1B cap-subject petitions
are filed by an attorney or accredited
representative.33 This analysis will
carry that finding forward in estimating
the time burden costs for complying
with the proposed registration fee
requirement. In other words, the
analysis of time burden costs presented
assumes that 25 percent of the
registrations will be completed by an
HR specialist or representative, and 75
percent of the registrations will be
completed by an attorney, either in-
house or outsourced. Table 2 presents
the annual, undiscounted, time burden
or opportunity costs associated with
paying the registration fee
electronically, assuming 7 minutes of
time burden, over a range of estimated
numbers of registrations and according
to who submits the H-1B registration.

TABLE 2—ANNUAL TIME BURDEN COST (UNDISCOUNTED) BY PROJECTED REGISTRATIONS & TYPE OF SUBMITTER,

ROUNDED

Number of P In-house Outsourced

registrations HR Specialist 3¢ lawyer 35 lawyer 36
BaSEliNe ....ccveveieiiie e 192,918 $271,532 $1,757,965 $3,009,521
Baseline Plus 10% .... 212,210 298,686 1,933,764 3,310,476
Baseline Plus 20% 231,502 325,839 2,109,562 3,611,431
Baseline Plus 30% 250,793 352,991 2,285,351 3,912,371

22 See 84 FR at 929.

23 Bureau of Labor Statistics, U.S. Department of
Labor, “Occupational Employment Statistics, May
2018, Human Resources Specialist’: https://
www.bls.gov/oes/2018/may/oes131071.htm. Visited
April 26, 2019.

24 Bureau of Labor Statistics, U.S. Department of
Labor, “Occupational Employment Statistics, May
2017, Lawyers”: https://www.bls.gov/oes/2018/
may/oes231011.htm. Visited April 26, 2019.

25 The benefits-to-wage multiplier is calculated as
follows: (Total Employee Compensation per hour)/
(Wages and Salaries per hour). See Economic News
Release, U.S. Dep’t of Labor, Bureau of Labor
Statistics, Table 1. Employer costs per hour worked
for employee compensation and costs as a percent
of total compensation: Civilian workers, by major
occupational and industry group (September 2018),
available at https://www.bls.gov/news.release/

archives/ecec_12142018.pdf (viewed March 8,
2019). The ECEC measures the average cost to
employers for wages and salaries and benefits per
employee hour worked.

26 Calculation: $32.11 * 1.46 = $46.88 total wage
rate for HR specialist.

27 Calculation: $69.34 * 1.46 = $101.24 total wage
rate for in-house lawyer.

28 Calculation: $69.34 * 2.5 = $173.35 total wage
rate for an outsourced lawyer.

29 See 83 FR at 24914 (May 31, 2018). The DHS
analysis in, “Exercise of Time-Limited Authority To
Increase the Fiscal Year 2018 Numerical Limitation
for the H-2B Temporary Nonagricultural Worker
Program” used a multiplier of 2.5 to convert in-
house attorney wages to the cost of outsourced
attorney wages. DHS believes the methodology used
in the Final Small Entity Impact Analysis remains

sound for using 2.5 as a multiplier for outsourced
labor wages in this rule.

30 Calculation: $46.88 hourly wage rate for HR
specialist * 0.12 hours = $5.63.

31 Calculation: $101.24 hourly wage rate for in-
house lawyer * 0.12 hours = $12.15.

32 Calculation: $173.35 hourly wage rate for
outsourced lawyer * 0.12 hours = $20.80.

33 See 84 FR at 925.

34 Calculation: Number of Registrations * 25
percent * $5.63 (figures presented in the table are
rounded to the nearest dollar).

35 Calculation: Number of Registrations * 75
percent * $12.15 (figures presented in the table are
rounded to the nearest dollar).

36 Calculation: Number of Registrations * 75
percent * $20.80 (figures presented in the table are
rounded to the nearest dollar).
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https://www.bls.gov/news.release/archives/ecec_12142018.pdf
https://www.bls.gov/oes/2018/may/oes131071.htm
https://www.bls.gov/oes/2018/may/oes131071.htm
https://www.bls.gov/oes/2018/may/oes231011.htm
https://www.bls.gov/oes/2018/may/oes231011.htm
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Note that the cost estimates in Table
2 are overstated because they do not
account for the scenario of fewer unique
entities submitting registrations for
multiple workers. DHS assumes that in
those cases, the registration submissions
would be done at the same time so the

fee payment could be bundled. The DHS filing one petition, is likely overstated

analysis in the H-1B registration
rule found that, on average, each

employer submitted five petitions.3”
Thus, the estimate of undiscounted

final

by approximately 80 percent. Estimates

that are more likely to reflect the current

costs in Table 2, which is based on the
assumption of one petitioning employer

business behavior of five petitions per
employer, are presented in Table 3.

TABLE 3—ANNUAL TIME BURDEN COST (UNDISCOUNTED) BY PROJECTED REGISTRATIONS & TYPE OF SUBMITTER, LESS

80%
Number of - In-house Outsourced
registrations HR Specialist lawyer lawyer
BaSEINE ..o 192,918 $54,306 $351,593 $601,904
Baseline Plus 10% 212,210 59,737 386,753 662,095
Baseline Plus 20% 231,502 65,168 421,912 722,286
Baseline Plus 30% 250,793 70,598 457,070 782,474

Therefore, the total, undiscounted,
aggregate annual costs of both the
proposed fee and time burden costs are
presented in Table 4. The figures in
Table 4 are found by adding the

proportional costs presented in Table 1

(i.e. assume 25% of registrations

are

completed by HR specialist and 75 3.
percent of registrations are completed

by lawyers either in-house or

outsourced) with the estimated costs for
entities submitting registrations in Table

TABLE 4—AGGREGATE COST (UNDISCOUNTED) BY PROJECTED REGISTRATIONS & TYPE OF SUBMITTER

Number of HR specialist In-house lawyer | Outsourced lawyer
registrations (table 3 + 25% (table 3 + 75% (table 3 + 75%
of table 1) of table 1) of table 1)
BaSEINE ...eeiiiiee e 192,918 $536,601 $1,798,478 $2,048,789
Baseline Plus 10% 212,210 590,262 1,978,328 2,253,670
Baseline Plus 20% 231,502 643,923 2,158,177 2,458,551
Baseline Plus 30% 250,793 697,581 2,338,018 2,663,422

The lower bound aggregate cost
estimate of complying with the
proposed registration fee requirement is
found by summing the estimated cost of
using an HR specialist with the cost
estimate of using in-house lawyers to

complete the registration. The upper
bound aggregate cost estimate is found
by summing the estimated cost of using
an HR specialist with the cost estimate
of using outsourced lawyers to complete
the registration. Table 5 presents the

lower bound and upper bound aggregate
cost estimates over the projected
number of registrations for a 5-year
period, discounted at 3 and 7 percent.

TABLE 5—TRANSFER COST ESTIMATES BY PROJECTED REGISTRATIONS OVER 5-YEAR PERIOD, DISCOUNTED

AT 3% AND 7%

5-year
discounted
Number of costs, 3%,
registrations ($ millions)

5-year
discounted
costs, 7%,
($ millions)

Lower bound

Upper bound

Lower bound

Upper bound

Baseline
Baseline Plus 10%
Baseline Plus 20%
Baseline Plus 30%

.................. 192,918 $10.7
212,210 11.8
231,502 12.8
250,793 13.9

$11.8
13.0
14.2
15.4

$9.6
105.0
11.5
12.4

$10.6
11.7
12.7
13.8

As discussed previously, while this
proposed fee may not recover the full
costs associated with implementing and
maintaining the H-1B registration
system, it would allow for USCIS to
recover some of the costs, thus lessening
the fiscal impact to USCIS. DHS does

37 See 84 FR at 948 (January 31, 2019) for the FY
2016 cohort of H-1B cap-subject petitions selected.

not anticipate this proposed registration
fee to represent a significant business
expense for those employers that seek to
employ cap-subject H-1B workers. The
total costs for each registration would
range from $15.63 to $30.80 for a
registration, depending on who the

Of the 95,839 petitions selected, there were only

petitioner uses to submit the
registration. Even with this proposed
registration fee requirement, as
discussed previously in the preamble,
the registration process is still
anticipated to result in a net benefit

20,046 unique entities that filed those petitions.

Calculation: 95,839/20,046 = 4.78.
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relative to the paper-based petition
process.

This proposed fee may also provide
some unquantified benefits to the extent
that the fee may deter frivolous
registrations. DHS makes no
conclusions on the impact that a $10 fee
would have on the number of
registrations and has no way to estimate
such an impact. As stated in the H-1B
registration final rule, however,
commenters on the H-1B registration
proposed rule expressed various
concerns about potential “flooding” of
the registration system. While there is
no way to estimate if a small fee would
further deter such acts, beyond the
measures identified in the H-1B
registration final rule (e.g., the
attestation requirement), DHS believes
that it is reasonable to conclude that the
existence of a $10 fee would reduce the
likelihood that frivolous registrations
would be submitted to flood or
otherwise game the registration system.
In any event, such a benefit would only
be tangential to the fee’s primary
purpose of recovering USCIS costs.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104-121 (March 29, 1996),
requires Federal agencies to consider
the potential impact of regulations on
small entities during the development of
their rules. The term ‘“‘small entities”
comprises of small businesses, not-for-
profit organizations that are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000. An
“individual” is not defined by the RFA
as a small entity and costs to an
individual from a rule are not
considered for RFA purposes. In
addition, the courts have held that the
RFA requires an agency to perform a
regulatory flexibility analysis of small
entity impacts only when a rule directly
regulates small entities. Consequently,
any indirect impacts from a rule to a
small entity are not considered as costs
for RFA purposes.

This proposed rule would have direct
impacts to those entities that petition on
behalf of H-1B cap-subject workers.
Generally, H-1B petitions are filed by a
sponsoring employer; by proxy, once
the online registration requirement is
implemented, registrations would
likewise be submitted by a sponsoring
employer or their authorized
representative. The employer intending
to petition for an H-1B cap-subject
worker would incur the registration fee
costs of $10 per registration as
proposed. Therefore, DHS examines the
direct impact of this proposed rule on
small entities in the analysis that
follows.

DHS estimated that approximately 78
percent of selected H-1B petitioners
were small entities after conducting an
analysis of a statistically significant
sample.38 Therefore, DHS believes it is
reasonable to carry this finding through
and assume that approximately 78
percent, a majority, of H-1B
registrations would be submitted by
small entities. Thus, for purposes of the

RFA, this proposed rule would impact
a “‘substantial” number of small entities.
To determine whether the impact of
the proposed registration filing fee
would be “significant,” DHS must
consider the estimated fee impacts of
individual petitioning small entities. In
the H-1B registration final rule, DHS
found that the majority of petitioning
employers tended to submit petitions
for multiple employees. Based on a
review of filings received in 2016, DHS
determined that for every one unique
petitioning employer, there were an
average of 4.78 petitions submitted.3°
For purposes of this analysis, DHS is
rounding that figure up to form a
baseline assumption that for every one
petitioning employer, a total of five H-
1B cap-subject workers are requested.
Therefore, it is reasonable to conclude
that on average each petitioning
employer that is a small entity would
face a total fee impact of $50, plus a
one-time monetized time burden impact
ranging from $5.58 to $20.47, as a result
of this proposed H—1B registration fee.40
In that same statistically valid sample
study, DHS was able to determine the
top 10 industries that petitioned for cap-
subject H-1B workers.4! The industry
data, using the North American Industry
Classification System (NAICS), is self-
reported on USCIS Form 1-129, Petition
for Nonimmigrant Worker, which
petitioning employers use to petition for
H-1B workers. Table 6 shows a list of
the top 10 NAICS industries that
submitted H-1B cap-subject petitions in
the sample study, and the
corresponding size standard according
to the SBA.

TABLE 6—T0OP 10 NAICS INDUSTRIES SUBMITTING FORM 1-129, SMALL ENTITY ANALYSIS RESULTS

Size Size
Rank NAICS NAICS standards in standards in
code U.S. industry title millions of number of
dollars employees
541511 | Custom Computer Programming ServiCes ...........ccccvvriiiiriinininiisee e $27.5
541512 | Computer Systems Design SEerviCes .........cccviieririeiiinieeniseesre e 27.5
561499 | All Other BUSINESS SUPPOIt SEIVICES ...ccuveveiieriieiiiieeiiieeesiie e eee e setee e seeee e naeeeeaes 15.0
541330 | ENGINEEIING SEIVICES ..cviiiiiiiiriieiirieite sttt ene s 15.0
511210 | Software PUDIISNErs ..o 38.5
541611 | Administrative Management and General Management Consulting Services ..... 15.0
334413 | Semiconductor and Related Device Manufacturing ..........ccoccooiiiiiiiiniiiiiiiiens | e
541618 | Other Management Consulting Services .................... 15.0
541690 | Other Scientific and Technical Consulting Services ... 15.0 | oo,
325412 | Pharmaceutical Preparation Manufacturing .........ccccciiiiiiiiiiiiiicieies | e 1,250

Source: USCIS analysis based on small business size standards.
Note: The Small Business Administration (SBA) has developed size standards to carry out the purposes of the Small Business Act and those
size standards can be found in 13 CFR, section 121.201.

38 See 84 FR at 948—49.
39 See 84 FR at 948, explaining that, for the FY
2016 cohort, 20,046 unique entities filed the 95,839

H-1B cap-subject petitions that were selected.

Calculation: 95,839/20,046 = 4.78.
40 Calculation: $10 (proposed registration fee) x 5
registrations (one for each H-1B worker being

entered into the registration) = $50 total fee impact

for employers.
41 See 84 FR at 950.
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SBA’s monetary size standard is based
on the average annual receipts of the
business entity. As discussed
previously, DHS has determined that
the majority of H-1B petitioning
employers would be classified as
“small” for purposes of the RFA.
However, comparing the expected total
fee impact of $55.58 on the low-end for
every small entity (assuming each entity
submits approximately five
registrations) results in a negligible cost
impact relative to average annual
receipts. In fact, for a cost of $55.58, a
company would need to have annual
receipts of only $5,558 for the cost of
the fee to equal 1% of the annual
receipts. If a company used an
outsourced lawyer to petition for a visa
at a cost of $152.35 ($30.47 filing fee
plus time burden costs x 5 registrations)
the company would need to have
annual receipts of only $15,235 for the
cost of the fee to equal 1% of the annual
receipts.

SBA guidance on additional measures
to determine whether a rule would have
a significant impact suggest comparing
the compliance cost to the labor costs.*2
In that guidance, SBA states that an
impact could be significant if the
compliance cost “‘exceeds 5 percent of
the labor costs of the entities in that
sector.” 43 In the annual report to
Congress on the characteristics of H-1B
workers for fiscal year 2017, USCIS
determined the median annual
compensation for initial employment
across all occupations was $75,000.44
Furthermore, the median annual
compensation for initial employment
across known occupations ranged from
a low of $42,000 to a high of $160,000.4°
This proposed rule is estimated to result
in compliance costs that represent much
less than 5 percent of the H-1B labor
costs.

Based on these findings, DHS certifies
that while this proposed rule could
impact a substantial number of small
entities, the impact that would arise
from the proposed $10 registration fee
would not result in a significant impact.
Therefore, the Secretary certifies that

42 See U.S. Small Business Administration, A
Guide for Government Agencies: How to Comply
with the Regulatory Flexibility Act, The RFA
threshold analysis: Can we certify? at Pg. 19,
https://www.sba.gov/sites/default/files/advocacy/
How-to-Comply-with-the-RFA-WEB.pdf. Visited
Apr. 16, 2019.

431d.

44 See U.S. Citizenship and Immigration Services,
Characteristics of H-1B Specialty Occupation
Workers, Fiscal Year 2017 Annual Report to
Congress, at Table 11, https://www.uscis.gov/sites/
default/files/reports-studies/Characteristics-of-
Specialty-Occupation-Workers-H-1B-Fiscal-Year-
2017.pdf. Visited Apr. 16, 2019.

451d.

this proposal would not cause a
significant impact to a substantial
number of small entities.

C. Other Regulatory Requirements

This proposed rule is not a ‘““major
rule” as defined by the Congressional
Review Act, 5 U.S.C. 804(2), and thus is
not subject to a 60-day delay in the rule
becoming effective. This action is not
subject to the written statement
requirements of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). Nor does it require prior
consultation with State, local, and tribal
government officials as specified by
Executive Orders 13132 or 13175. This
proposed rule also does not require an
Environmental Assessment (EA) or
Environmental Impact Statement (EIS).
40 CFR 1507.3(b)(2)(ii) and 1508.4. This
action would not affect the quality of
the human environment and fits within
Categorical Exclusion number A3(d) in
Dir. 023-01 Rev. 01, Appendix A, Table
1, for rules that interpret or amend an
existing regulation without changing its
environmental effect.

D. Expedited Comment Period

Section 6(a)(1) of E.O. 12866 requires
an agency to afford the public a
meaningful opportunity to comment on
any proposed regulation, which in most
cases should include a comment period
of not less than 60 days. DHS has found
it necessary to provide a 30-day
comment period for this proposed rule.
USCIS intends for the fee proposed in
this rule to be in place before the H-1B
registration process is initially
implemented, which may be as soon as
the H-1B cap filing season for FY
2021.46 The requirements for
developing, publishing and responding
to comments on a rulemaking will
require much of the time that DHS
needs to put the fee and registration
process in place, and the additional 30-
days of comment period would put DHS
at risk of not having the fee in place
before the registration period begins.
The population affected by this rule is
not vast, and the issues addressed by it
are relatively insular. Therefore, DHS
has concluded that the need for the
certainty in having the fee established or
not, justifies a 30-day comment period.

As discussed in the following section,
as required by 5 CFR 1320.8(d)(1), DHS
is providing a 60-day public comment
period for the revisions to the approved
collection of information that would be
required by this rule. DHS will read,
consider, draft responses, and revise the

46 USCIS will announce the start of the initial
registration period at least 30 calendar days in
advance of such date. See 84 FR at 898—99. 8 CFR
214.2(h)(8)(iii)(A)(3).

rule as necessary while the additional
comments on the registration system
and information collections continue to
be received.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, 44 U.S.C. 3501-3512, all
agencies are required to submit to OMB,
for review and approval, any reporting
requirements inherent in a rule. DHS
and USCIS invite the general public and
other Federal agencies to comment on
the impact to the proposed collection of
information. In accordance with the
PRA, the information collection notice
is published in the Federal Register to
obtain comments regarding the
proposed edits to the respective
information collections. DHS is revising
the information collections for two
USCIS currently approved OMB control
numbers as follows.

H-1B Registration Tool

DHS and USCIS are revising this
information collection to report a
change in the estimated annual cost to
the Federal government as a result of the
proposed rule. Additionally, the
information collection instrument has
been revised to include language about
the proposed fee.

Comments are encouraged on the
proposed revisions to the information
collection instruments and will be
accepted for 60 days from the
publication date of the proposed rule.
All submissions received must include
the OMB Control Number 1615-0144 in
the body of the letter and the agency
name. To avoid duplicate submissions,
please use only one of the methods
under the ADDRESSES and Public
Participation section of this rule to
submit comments. Comments on this
information collection should address
one or more of the following four points:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,


https://www.uscis.gov/sites/default/files/reports-studies/Characteristics-of-Specialty-Occupation-Workers-H-1B-Fiscal-Year-2017.pdf
https://www.uscis.gov/sites/default/files/reports-studies/Characteristics-of-Specialty-Occupation-Workers-H-1B-Fiscal-Year-2017.pdf
https://www.uscis.gov/sites/default/files/reports-studies/Characteristics-of-Specialty-Occupation-Workers-H-1B-Fiscal-Year-2017.pdf
https://www.uscis.gov/sites/default/files/reports-studies/Characteristics-of-Specialty-Occupation-Workers-H-1B-Fiscal-Year-2017.pdf
https://www.sba.gov/sites/default/files/advocacy/How-to-Comply-with-the-RFA-WEB.pdf
https://www.sba.gov/sites/default/files/advocacy/How-to-Comply-with-the-RFA-WEB.pdf
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e.g., permitting electronic submission of
responses.

Overview of information collection:

(1) Type of Information Collection:
Revision of a Currently Approved
Collection.

(2) Title of the Form/Collection: H-1B
Registration Tool.

(3) Agency form number, if any, and
the applicable component of the DHS
sponsoring the collection: No Agency
Form Number; USCIS.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Business or other for-
profit. USCIS uses the data collected on
this form to determine which employers
will be informed that they may submit
a USCIS Form I-129, Petition for a
Nonimmigrant Worker, to petition for a
beneficiary in the H-1B classification.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: The estimated total number of
respondents for the information
collection H-1B Registration Tool is
192,918 and the estimated hour burden
per response is 0.5 hours. Any
additional time burden for fee payment
processing is captured in the
information collection USCIS Electronic
Fee Payment Processing (OMB 1615—
0131).

(6) An estimate of the total public
burden (in hours) associated with the
collection: The total estimated annual
hour burden associated with this
collection is 96,459 hours.

(7) An estimate of the total public
burden (in cost) associated with the
collection: The estimated total cost
burden for purchases of equipment or
services to achieve compliance with the
information collection requirements of
this rule (not including providing
information to or keeping records for the
government, or kept as part of
customary and usual business or private
practices), are $0.47 There are no capital,
start-up, operational or maintenance
costs to respondents associated with
this collection of information.

USCIS Electronic Payment Processing

DHS is revising this information
collection to add an estimated 192,918
new respondents that would be required
to utilize it to pay their H-1B
Registration fee.

Comments are encouraged and will be
accepted for 60 days from the
publication date of the proposed rule.
All submissions received must include
the OMB Control Number 1615-0131 in

47 As stated elsewhere in this rule, the annual
transfer cost for registrants associated with the
proposed $10 fee is $1,929,180.

the body of the letter and the agency
name. To avoid duplicate submissions,
please use only one of the methods
under the ADDRESSES and I. Public
Participation section of this rule to
submit comments. Comments on this
information collection should address
one or more of the following four points:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Overview of information collection:

(1) Type of Information Collection:
Revision of a Currently Approved
Collection.

(2) Title of the Form/Collection:
USCIS Electronic Payment Processing.

(3) Agency form number, if any, and
the applicable component of the DHS
sponsoring the collection: G-1450;
USCIS.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract: Primary: Business or other for-
profit. USCIS allows for credit card
payments via Form G-1450 and via the
pay.gov online portal. Form G—1450
facilitates credit card payments for
paper-filed benefit requests submitted
through the USCIS Lockbox. Credit card
information is collected on Form G-
1450 to allow USCIS to track payment
of the fee necessitated by the
respondent’s activity with USCIS, and
to reconcile the payment received in the
Treasury, Financial Management
Service, Federal Financial Management
System (FFMS) with the respondent’s
file. Credit card payments for
electronically filed benefit requests are
handled through the pay.gov online
portal. USCIS does not receive credit
card information for respondents using
the pay.gov portal. USCIS only receives
confirmation of payment and tracking
details to allow matching of the
payment with the benefit request filed.
H-1B registrations can only be
submitted electronically, so all H-1B

registration fees will be processed
through the pay.gov online portal.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: The estimated total number of
respondents for the information
collection USCIS Electronic Payment
Processing, where respondents are
individuals or households, is 1,805,284
and the estimated hour burden per
response is 0.12 hours; the estimated
total number of respondents for the
information collection Form G-1450 is
1,017,839 and the estimated hour
burden per response is 0.12 hours; the
estimated total number of respondents
for the information collection USCIS
Electronic Payment Processing, where
respondents are businesses or other
small entities, is 658,548 and the
estimated hour burden per response is
0.12 hours.

(6) An estimate of the total public
burden (in hours) associated with the
collection: The total estimated annual
hour burden associated with this
collection is 417,800.52 hours.

(7) An estimate of the total public
burden (in cost) associated with the
collection: The estimated total annual
cost burden associated with the
collection of information associated
with this rulemaking, including
purchases of equipment or services to
achieve regulatory compliance,
providing information to, or keeping
records for the government are $0.48
There is no cost to respondents for
paying a fee to USCIS.

List of Subjects in 8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Immigration, Privacy,
Reporting and recordkeeping
requirements.

Accordingly, DHS is proposing to
amend chapter I of title 8 of the Code
of Federal Regulations as follows:

PART 103—IMMIGRATION BENEFITS;
BIOMETRIC REQUIREMENTS;
AVAILABILITY OF RECORDS

m 1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8
U.S.C. 1101, 1103, 1304, 1356, 1356b, 1372;
31 U.S.C. 9701; Pub. L. 107-296, 116 Stat.
2135 (6 U.S.C. 1 et seq.); E.O. 12356, 47 FR
14874, 15557, 3 CFR, 1982 Comp., p. 166; 8
CFR part 2; Pub. L. 112-54, 125 Stat 550.

48 As stated elsewhere in this rule, the estimated
opportunity cost for registrants to provide the
information necessary to pay the proposed fee
could range from $215,000 to $789,000 depending
on who submits the payment.
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m 2. Section 103.7 is amended by adding
paragraph (b)(1)(i)(NNN) to read as
follows:

§103.7 Fees.
* * * * *

(b) * * *

(1) * *x %

(1) * % %

(NNN) Registration requirement for
petitioners seeking to file H-1B petitions
on behalf of cap-subject aliens. For each
registration submitted to register for the
H-1B cap or advanced degree
exemption selection process: $10. This
fee will not be refunded if the
registration is not selected or is

withdrawn.
* * * * *

Kevin K. McAleenan,

Acting Secretary.

[FR Doc. 2019-18962 Filed 9-3-19; 8:45 am]|
BILLING CODE 9111-97-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE-2018-BT-TP-0004]
RIN 1904-AE36

Energy Conservation Program: Test
Procedures for Cooking Products

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting and
extension of public comment period.

SUMMARY: On August 9, 2019, the U.S.
Department of Energy (“DOE”)
published in the Federal Register a
notice of proposed rulemaking
(“NOPR”) to withdraw the test
procedure for conventional cooking
tops. The August 9, 2019 NOPR
announced that the details of a public
meeting would be provided in a
subsequent notice published in the
Federal Register and stated that public
comments will be accepted until
October 8, 2019. DOE is announcing
that a public meeting will be held on
October 9, 2019, which will also be
available as a webinar. Given the date of
the meeting, DOE is extending the
public comment period for submitting
comments and data on the NOPR by 14
days to October 22, 2019.

DATES: Meeting: DOE will hold a public
meeting on Wednesday, October 9,
2019, from 10:00 a.m. to 3:00 p.m. The
meeting will also be broadcast as a
webinar. In addition, the comment
period for the NOPR published on
August 9, 2019 (84 FR 39211), is

extended. DOE will accept comments,
data, and information regarding this
proposed rulemaking received no later
than October 22, 2019.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room BE-089, 1000
Independence Avenue SW, Washington,
DC 20585.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
https://www.regulations.gov/
docket?D=EERE-2018-BT-TP-0004. The
docket web page contains instructions
on how to access all documents,
including public comments, in the
docket.

FOR FURTHER INFORMATION CONTACT:
Celia Sher, U.S. Department of Energy,
Office of the General Counsel, GC-33,
1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287—6122. Email:
Celia.Sher@hq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, or regarding
a public meeting, contact the Appliance
and Equipment Standards Program staff
at (202) 287-1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: On August
9, 2019, the U.S. Department of Energy
(“DOE”) published in the Federal
Register a notice of proposed
rulemaking (“NOPR”) and request for
comment to withdraw the test
procedure for conventional cooking
tops. 84 FR 39211 The August 9, 2019
NOPR stated that the details of a public
meeting would be provided in a
subsequent notice published in the
Federal Register and that public
comments will be accepted until
October 8, 2019.

This notice announces that DOE will
hold a public meeting to discuss the
proposed withdrawal of the
conventional cooking tops test
procedures on October 9, 2019. The
public meeting will also be available as
a webinar. This notice extends the
public comment period for submitting
comments and data on the NOPR by 14
days to October 22, 2019.

See section V, “Public Participation,”
of the NOPR published on August 9,
2019, for additional information on
submitting comments. Id.

A. Participation in the Webinar

The time and date of the webinar are
listed in the DATES section at the
beginning of this document. Webinar
registration information, participant
instructions, and information about the
capabilities available to webinar
participants will be published on DOE’s
website: https://www.energy.gov/eere/
buildings/how-participate-or-comment.
Participants are responsible for ensuring
their systems are compatible with the
webinar software.

B. Attendance at Public Meeting

The time, date, and location of the
public meeting are listed in the DATES
and ADDRESSES sections at the beginning
of this document. If you plan to attend
the public meeting, please notify the
Appliance and Equipment Standards
Program staff at (202) 287-1445 or by
email: Appliance Standards Public_
Meetings@ee.doe.gov.

Please note that foreign nationals
visiting DOE Headquarters are subject to
advance security screening procedures
which require advance notice prior to
attendance at the public meeting. If a
foreign national wishes to participate in
the public meeting, please inform DOE
of this fact as soon as possible by
contacting Ms. Regina Washington at
(202) 586—1214 or by email:
Regina.Washington@ee.doe.gov so that
the necessary procedures can be
completed.

DOE requires visitors to have laptops
and other devices, such as tablets,
checked upon entry into the building.
Any person wishing to bring these
devices into the Forrestal Building will
be required to obtain a property pass.
Visitors should avoid bringing these
devices, or allow an extra 45 minutes to
check in. Please report to the visitor’s
desk to have devices checked before
proceeding through security.

Due to the REAL ID Act implemented
by the Department of Homeland
Security (“DHS”), there have been
recent changes regarding ID
requirements for individuals wishing to
enter Federal buildings from specific
states and U.S. territories. DHS
maintains an updated website
identifying the State and territory
driver’s licenses that currently are
acceptable for entry into DOE facilities
at https://www.dhs.gov/real-id-
enforcement-brief. Acceptable alternate
forms of Photo-ID include a U.S.
Passport or Passport Card; an Enhanced
Driver’s License or Enhanced ID-Card


https://www.energy.gov/eere/buildings/how-participate-or-comment
https://www.energy.gov/eere/buildings/how-participate-or-comment
https://www.regulations.gov/docket?D=EERE-2018-BT-TP-0004
https://www.regulations.gov/docket?D=EERE-2018-BT-TP-0004
mailto:Appliance_Standards_Public_Meetings@ee.doe.gov
mailto:Appliance_Standards_Public_Meetings@ee.doe.gov
https://www.dhs.gov/real-id-enforcement-brief
https://www.dhs.gov/real-id-enforcement-brief
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:Regina.Washington@ee.doe.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Celia.Sher@hq.doe.gov
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issued by States and territories
identified on the DHS website
(Enhanced licenses issued by these
states are clearly marked Enhanced or
Enhanced Driver’s License); a military
ID; or other Federal government issued
Photo-ID card.

C. Procedure for Submitting Prepared
General Statements for Distribution

Any person who has plans to present
a prepared general statement may
request that copies of his or her
statement be made available at the
public meeting. Such persons may
submit requests, along with an advance
electronic copy of their statement in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format, to the appropriate address
shown in the ADDRESSES section at the
beginning of this document. The request
and advance copy of statements must be
received at least one week before the
public meeting and may be emailed,
hand-delivered, or sent by mail. DOE
prefers to receive requests and advance
copies via email. Please include a
telephone number to enable DOE staff to
make a follow-up contact, if needed.

D. Conduct of Public Meeting

DOE will designate a DOE official to
preside at the public meeting and may
also use a professional facilitator to aid
discussion. The meeting will not be a
judicial or evidentiary-type public
hearing, but DOE will conduct it in
accordance with section 336 of the
Energy Policy and Conservation Act, as
amended (42 U.S.C. 6306). A court
reporter will be present to record the
proceedings and prepare a transcript.
DOE reserves the right to schedule the
order of presentations and to establish
the procedures governing the conduct of
the public meeting. After the public
meeting and until the end of the
comment period, interested parties may
submit further comments on the
proceedings and any aspect of the
rulemaking.

The public meeting will be conducted
in an informal, conference style. DOE
will present summaries of comments
received before the public meeting,
allow time for prepared general
statements by participants, and
encourage all interested parties to share
their views on issues affecting this
rulemaking. Each participant will be
allowed to make a general statement
(within time limits determined by DOE),
before the discussion of specific topics.
DOE will permit, as time permits, other
participants to comment briefly on any
general statements.

At the end of all prepared statements
on a topic, DOE will permit participants

to clarify their statements briefly and
comment on statements made by others.
Participants should be prepared to
answer questions by DOE and by other
participants concerning these issues.
DOE representatives may also ask
questions of participants concerning
other matters relevant to this
rulemaking. The official conducting the
public meeting will accept additional
comments or questions from those
attending, as time permits. The
presiding official will announce any
further procedural rules or modification
of the above procedures that may be
needed for the proper conduct of the
public meeting.

A transcript of the public meeting will
be included in the docket, which can be
viewed as described in the Docket
section at the beginning of this
document. In addition, any person may
buy a copy of the transcript from the
transcribing reporter.

Signed in Washington, DG, on August 27,
2019.

Alexander N. Fitzsimmons,

Acting Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2019-19051 Filed 9-3—19; 8:45 am|]
BILLING CODE 6450-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 337

RIN 3064-AF02

Interest Rate Restrictions on

Institutions That Are Less Than Well
Capitalized

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking.

SUMMARY: The FDIC is seeking comment
on proposed revisions to its regulations
relating to interest rate restrictions that
apply to less than well capitalized
insured depository institutions. Under
the proposed rule, the FDIC would
amend the methodology for calculating
the national rate and national rate cap
for specific deposit products. The
national rate would be the weighted
average of rates paid by all insured
depository institutions on a given
deposit product, for which data are
available, where the weights are each
institution’s market share of domestic
deposits. The national rate cap for
particular products would be set at the
higher of the 95th percentile of rates
paid by insured depository institutions
weighted by each institution’s share of

total domestic deposits, or the proposed
national rate plus 75 basis points. The
proposed rule would also greatly
simplify the current local rate cap
calculation and process by allowing less
than well capitalized institutions to
offer up to 90 percent of the highest rate
paid on a particular deposit product in
the institution’s local market area.

DATES: Comments will be accepted until
November 4, 2019.

ADDRESSES: You may submit comments
on the notice of proposed rulemaking
using any of the following methods:

e Agency website: https://
www.fdic.gov/regulations/laws/federal/.
Follow the instructions for submitting
comments on the agency website.

e Email: comments@fdic.gov. Include
RIN 3064—AF02 on the subject line of
the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street NW
building (located on F Street) on
business days between 7 a.m. and 5 p.m.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Public Inspection: All comments
received, including any personal
information provided, will be posted
generally without change to https://
www.fdic.gov/regulations/laws/federal.
Paper copies of public comments may
be ordered from the FDIC Public
Information Center, 3501 North Fairfax
Drive, Room E-1002, Arlington, VA
22226, or by telephone at (877) 275—
3342 or (703) 562—-2200.

FOR FURTHER INFORMATION CONTACT:
Legal Division: Vivek V. Khare, Counsel,
(202) 898-6847, vkhare@fdic.gov;
Thomas Hearn, Counsel, (202) 898—
6967, thohearn@fdic.gov; Division of
Risk Management Supervision: Thomas
F. Lyons, Chief, Policy and Program
Development, (202) 898-6850, tlyons@
fdic.gov; Judy Gross, Senior Policy
Analyst, (202) 898-7047, jugross@
fdic.gov.

SUPPLEMENTARY INFORMATION:
Policy Objectives

On December 18, 2018, the FDIC
Board adopted an advance notice of
proposed rulemaking (ANPR) to obtain
input from the public on its brokered
deposit and interest rate regulations in
light of significant changes in
technology, business models, the
economic environment, and products
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since the regulations were adopted.® As
described in the ANPR, interest rates
have been rising, however the national
rate that is used to calculate rate caps
applicable to less than well capitalized
banks has stayed low because of market
dynamics, including the introduction of
new deposit products and features. In
an effort to ensure that the national rate
cap is reflective of the prevailing rates
offered by institutions, the FDIC sought
comment on all aspects of its regulatory
approach relating to the interest rate
restrictions, and specifically asked for
comment on potential changes to the
methodology used to calculate the
national rate. The policy objective of
this NPR is to seek comment on a
proposal that attempts to ensure that
deposit interest rate caps appropriately
reflect the prevailing deposit interest
rate environment, while continuing to
ensure that less than well capitalized
institutions do not solicit deposits by
offering interest rates that significantly
exceed prevailing rates on comparable
deposit products. The FDIC anticipates
that another NPR that addresses policy
issues related to brokered deposits more
generally will be issued at a later date.

I. Background

Section 224 of the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA)
added section 29 to the Federal Deposit
Insurance (FDI) Act titled “Brokered
Deposits.” The law originally restricted
“troubled” insured depository
institutions without a waiver from (1)
accepting deposits from a deposit broker
and (2) soliciting deposits by offering
rates of interest on deposits that are
significantly higher than the prevailing
rates of interest on deposits offered by
other insured depository institutions
(“institutions” or “banks”) having the
same type of charter in such depository
institution’s normal market area.2
Section 29 defined a “troubled
institution” as an undercapitalized
institution. Congress took further action
two years later by enacting the Federal
Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA). As
part of FDICIA, Congress made several
amendments to align section 29 of the
FDI Act with the prompt corrective
action (PCA) framework.3 One of these
amendments broadened the
applicability of section 29 from

1The ANPR was published for comment in the
Federal Register on February 6, 2019. (84 FR 2366)

2Public Law 101-73, August 9, 1989, 103 Stat.
183.

3The PCA capital thresholds are: (1) Well
capitalized; (2) adequately capitalized; (3)
undercapitalized; (4) significantly undercapitalized;
and (5) critically undercapitalized.

“troubled institutions” (i.e.,
undercapitalized banks) to any insured
depository institution that is not well
capitalized.

Statutory Provisions Related to the
Interest Rate Restrictions

Under section 29, well capitalized
institutions are not restricted in paying
any rate of interest on any deposit.
However, the statute imposes interest
rate restrictions on categories of insured
depository institutions that are less than
well capitalized. These categories are (1)
adequately capitalized institutions with
waivers to accept brokered deposits
(including reciprocal deposits excluded
from being considered brokered
deposits); ¢ (2) adequately capitalized
institutions without waivers to accept
brokered deposits; ® and (3)
undercapitalized institutions.® The
statutory restrictions for each category
are described in detail below.

Adequately capitalized institutions
with waivers to accept brokered
deposits. Institutions in this category
may not pay a rate of interest on
deposits that “significantly exceeds” the
following: ““(1) The rate paid on deposits
of similar maturity in such institution’s
normal market area for deposits
accepted in the institution’s normal
market area; or (2) the national rate paid
on deposits of comparable maturity, as
established by the [FDIC], for deposits
accepted outside the institution’s
normal market area.” 7

Adequately capitalized institutions
without waivers to accept brokered
deposits. In this category, institutions
may not offer rates that “are
significantly higher than the prevailing
rates of interest on deposits offered by
other insured depository institutions in
such depository institution’s normal
market area.” 8 For institutions in this
category, the statute restricts interest
rates in an indirect manner. Rather than
simply setting forth an interest rate
restriction for adequately capitalized
institutions without a waiver to accept
brokered deposits, the statute defines
the term ““deposit broker” to include
“any insured depository institution that
is not well capitalized . . . which
engages, directly or indirectly, in the
solicitation of deposits by offering rates
of interest which are significantly higher
than the prevailing rates of interest on
deposits offered by other insured
depository institutions in such
depository institution’s normal market

412 U.S.C. 1831f(e).
512 U.S.C. 18311(g)(3).
612 U.S.C. 1831f(h).
712 U.S.C. 1831f(e).
812 U.S.C. 18311(g)(3).

area.” 9 In other words, the depository
institution itself is a “deposit broker” if
it offers rates significantly higher than
the prevailing rates in its own “normal
market area.” Without a waiver, the
institution cannot accept deposits from
a ““deposit broker.” Thus, the institution
cannot accept these deposits from itself.
In this indirect manner, the statute
prohibits institutions in this category
from offering rates significantly higher
than the prevailing rates in the
institution’s “normal market area.”
Undercapitalized institutions. In this
category, institutions may not solicit
deposits by offering rates ‘““that are
significantly higher than the prevailing
rates of interest on insured deposits (1)
in such institution’s normal market area;
or (2) in the market area in which such
deposits would otherwise be
accepted.” 10

II. Regulatory Approach

The FDIC has implemented the
statutory interest rate restrictions
through two rulemakings.* While the
statutory provisions noted above set
forth a basic framework based upon
capital categories, they do not provide
certain key details, such as definitions
of the terms “‘significantly exceeds,”
“significantly higher,” “market,” and
“national rate.” As a result, the FDIC
defined these key terms via rulemaking
in 1992. Both the “national rate”
calculation and the application of the
interest rate restrictions were updated in
a 2009 rulemaking.

“Significantly Exceeds” or
“Significantly Higher.”” 12 Through both
the 1992 and the 2009 rulemakings, the
FDIC has interpreted that a rate of
interest “‘significantly exceeds” another
rate, or is “‘significantly higher” than
another rate, if the first rate exceeds the
second rate by more than 75 basis
points.13 In adopting this standard in
1992, and subsequently retaining it in
2009, the FDIC offered the following
explanation: “Based upon the FDIC’s
experience with the brokered deposit
prohibitions to date, it is believed that
this number will allow insured
depository institutions subject to the

9Id.

1012 U.S.C. 1831f(h).

1157 FR 23933 (1992); 74 FR 26516 (2009).

12 The FDIC has not viewed the slight verbal
variations in these provisions as reflecting a
legislative intent that they have different meaning
and so the agency has, through rulemaking,
construed the same meaning for these two phrases.

1312 CFR 337.6(b)(2)(ii), (b)(3)(ii) and (b)(4). The
FDIC first defined “significantly higher’” as 50 basis
points. 55 FR 39135 (1990). As part of the 1992
rulemaking, commenters suggested that the FDIC
define “significantly higher” as 100 basis points. In
response, the FDIC defined “significantly higher” as
75 basis points.



46472

Federal Register/Vol. 84, No. 171/ Wednesday, September 4, 2019/Proposed Rules

interest rate ceilings . . . to compete for
funds within markets, and yet constrain
their ability to attract funds by paying
rates significantly higher than prevailing
rates.” 14

“Market.” In the FDIC’s regulations,
as implemented through both the 1992
and 2009 rulemaking, the term “market”
is “any readily defined geographical
area in which the rates offered by any
one insured depository institution
soliciting deposits in that area may
affect the rates offered by other insured
depository institutions in the same
area.” 1 The FDIC determines an
institution’s market area on a case-by-
case basis.1®

The ‘“National Rate.” As part of the
1992 rulemaking, the “national rate”
was defined as follows: “(1) 120 percent
of the current yield on similar maturity
U.S. Treasury obligations; or (2) In the
case of any deposit at least half of which
is uninsured, 130 percent of such
applicable yield.” In defining the
“national rate” in this manner, the FDIC
understood that the spread between
Treasury securities and depository
institution deposits can fluctuate
substantially over time but relied upon
the fact that such a definition is
“objective and simple to administer.” 17
By using percentages (120 percent, or
130 percent for wholesale deposits, of
the yield on U.S. Treasury obligations)
instead of a fixed number of basis
points, the FDIC hoped to “allow for
greater flexibility should the spread to
Treasury securities widen in a rising
interest rate environment.”
Additionally, at the time of the 1992
rulemaking, the FDIC did not have
readily available data on actual deposit
rates paid and used Treasury rates as a
Proxy.

Prior to the 2009 rulemaking, yields
on Treasury securities began to
plummet, driven by global economic
uncertainties, which resulted in a
“national rate” that was lower than
deposit rates offered by many
institutions. As part of the 2009
rulemaking, with the benefit of having
data on offered rates available on a
substantially real-time basis, the FDIC
redefined the “national rate” as “‘a
simple average of rates paid by all

1457 FR 23933, 23939 (1992); 74 FR 26516, 26520
(2009).

1557 FR 23933 (1992) and 74 FR 26516 (2009).

1612 CFR 337.6(f).

1757 FR 23933, 23938 (June 5, 1992).

insured depository institutions and
branches for which data are
available.” 18 At that time, the FDIC
noted that the “national rate”
methodology represents an objective
average of rates paid by all reporting
insured depository institutions for
particular products.

The ““Prevailing Rate”

The FDIC has recognized, as part of its
regulation on interest rate restrictions,
that competition for deposit pricing has
become increasingly national in scope.
Therefore, through the 2009 rulemaking,
the FDIC presumes that the prevailing
rate in an institution’s market areas is
the FDIC-defined national rate.1®

Application of the Interest Rate
Restrictions

A bank that is not well capitalized
generally may not offer deposit rates
more than 75 basis points above the
national rate for deposits of similar size
and maturity.20

As noted above, the national rate is
defined as a simple average of rates paid
by all insured depository institutions
and branches that offer and publish
rates for specific products. These
products include non-jumbo and jumbo
CDs of various maturities, as well as
savings, checking and money market
deposit accounts (MMDASs).21 The FDIC
receives interest rate data on various
deposit products from a private data
aggregator on a weekly basis. The data
aggregator computes the simple averages
for the various deposit products as well
as the corresponding national rate cap
by adding 75 basis points to each simple
average. The FDIC then publishes on a
weekly basis the national rate simple
averages and corresponding national
rate caps on its website.22

If the posted national rates differ from
the actual rates in a bank’s local market
area, the bank may present evidence to
the FDIC that the prevailing rate in a

1874 FR 26516 (2009).

1974 FR 26516 at 26519 (2009).

2012 CFR 337.6(b)(2)(ii)(B). Well capitalized
banks are not subject to the interest rate restrictions
in § 337.6. However, a quantitatively “well
capitalized” bank subject to a written agreement,
order to cease and desist, capital directive, or
prompt corrective action directive which includes
a capital maintenance provision, is reclassified as
adequately capitalized for § 337.6 purposes.

21Jumbo accounts are accounts with deposits
greater or equal to $100,000.

22 Available at: https://www.fdic.gov/regulations/
resources/rates/.

particular market is higher than the
national rate.23 If the FDIC agrees with
this evidence,?4 the institution would be
permitted to pay as much as 75 basis
points above the local prevailing rate for
deposits solicited in its local market
areas. For deposits that are solicited on
the internet or otherwise outside its
local market, the institution would have
to offer rates that do not exceed the
national rate cap. In evaluating this
evidence, the FDIC may use segmented
market rate information (for example,
evidence by State, county or
metropolitan statistical area). Also, the
FDIC may consider evidence as to the
rates offered by credit unions but only
if the insured depository institution
competes directly with the credit unions
in the particular market.

IIL. Need for Further Rulemaking

The current interest rate cap
regulations became effective in 2010
and were adopted to modify the
previous national rate cap (based on
U.S. Treasury securities) that had
become overly restrictive. Chart 1 below
reflects the current national rate cap and
the average of the top ten rates paid for
a 12-month CD between 2010 and the
present.25 Chart 1 illustrates that
between 2010 and approximately the
second quarter of 2015, rates on
deposits were quite low, even for the
top rate payers. The current regulation’s
methodology for calculating the national
rate, to which 75 basis points is added
to arrive at the national rate cap,
resulted in a national rate cap that
allowed less than well capitalized
institutions to easily compete with even
the highest rates paid on the 12-month
CD.

2312 CFR 337.6(f).

24 The procedures for seeking such a
determination are set forth in FIL-69-2009
(December 4, 2009). As explained in the FIL, an
insured depository institution can request a local
rate determination by sending a letter to the
applicable FDIC regional office. The institution
should specify its market area(s). After receiving the
request, the FDIC will make a determination as to
whether the bank’s market area is a high-rate area.
If the FDIC agrees that the bank is operating in a
high-rate area, the bank would need to calculate
and retain evidence of the prevailing rates for
specific deposits in its local market area. The
question and answer attachment was revised in
November 1, 2011.

25 The average of the top ten rates paid for 12
month CDs is meant to illustrate a competitive
offering rate for wholesale insured deposits and
show the general direction of the movement of the
market for deposit rates.
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Chart 1—12-Month CD, Comparison of Listing Service Top Ten Average Payers and the
FDIC National Rate Cap, 2010 to Present
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Source: RateWatch, QwickRate.

Since July 2015, however, market
conditions have changed so the current
national rate methodology results in a
national rate for the 12-month CD that,
when 75 basis points are added,
produces a national rate cap that has
remained relatively unchanged and
could restrict less than well capitalized
institutions from competing for market-
rate funding. Market conditions have
caused similar changes in the rates of
other deposit products compared to the
applicable rate cap, although the timing
of when such changes occurred varied
from product to product. Interest rates
have been relatively low since the
financial crisis that began in 2007.
Towards the end of 2015, however,
some banks began to increase rates paid
on deposits as the Federal Reserve
increased its federal funds rate targets.
During this time, and up to the present
day, the largest banks have been, on
average, slower to raise interest rates on
deposits (as published). This has held
down the simple average of rates offered
across all branches. Additionally,
institutions, including the largest banks,
have recently been offering more
deposit products with special features,

Rate caps shown for non-jumbo deposits (less than $100,000).

such as rewards checking, higher rates
on odd-term maturities, negotiated rates,
and cash bonuses, that are not included
in the calculation of the posted national
rate.

Because of these developments, the
majority of the institutions subject to the
interest rate caps have been granted
approval to use the local rate cap for
deposits obtained locally. The national
rate cap, however, remains applicable to
deposits that these institutions obtained
from outside their respective normal
market area, including through the
internet.

Setting the national rate cap at a too
low of a level could prohibit less than
well capitalized banks from competing
for deposits and create an unintentional
liquidity strain on those banks
competing in national markets. For
example, a national rate cap that is too
low could destabilize a less than well
capitalized bank just as it is working on
improving its financial condition.
Preventing such institutions from being
competitive for deposits, when they are
most in need of predictable liquidity,
can create severe funding problems.
Additionally, a rate cap that is too low

may be inconsistent with the statutory
requirement that a firm is prohibited
from offering a rate that ““significantly
exceeds” or is “‘significantly higher”
than the prevailing rate. This could
unnecessarily harm the institution and
its customers, especially when liquidity
planning is essential for safety and
soundness. At the same time, however,
the statute imposes interest rate
restrictions on weak institutions. It has
been the FDIC’s experience that while
some banks recover from problems,
others use high-rate funding and other
available funds, not to recover, but to
delay insolvency—a strategy that could
lead to increased losses for the deposit
insurance fund.2é

Consequently, the FDIC is proposing
to modify its regulations to provide a
more balanced, reflective, and dynamic
national and local rate cap that will
ensure that less than well capitalized
institutions have the flexibility to access
market-rate funding, yet prevent them

26 See e.g., OIG Failed Bank Review for Proficio
Bank