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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL RESERVE SYSTEM

12 CFR Part 229

[Docket No. R—-1637]

RIN 7100-AF28

Availability of Funds and Collection of
Checks (Regulation CC)

AGENCY: Board of Governors of the
Federal Reserve System (Board).

ACTION: Final rule; correction.

SUMMARY: The Board published a final
rule in the Federal Register on July 3,
2019 amending Regulation CC, which
implements the Expedited Funds
Availability Act (EFA Act), to
implement a statutory requirement in
the EFA Act to adjust the dollar
amounts under the EFA Act for
inflation, incorporate the Economic
Growth, Regulatory Relief, and
Consumer Protection Act and made
certain other technical amendments.
This document corrects errors in
amendatory instructions affecting the
Board’s rules.

DATES: Effective July 1, 2020.

FOR FURTHER INFORMATION CONTACT:
Gavin Smith, Senior Counsel, (202)
452-3473, Legal Division, Board of
Governors of the Federal Reserve
System, 20th and C Streets NW,
Washington, DC 20551.
SUPPLEMENTARY INFORMATION: This
document corrects errors in amendatory
instructions in a final rule published on
July 3, 2019, affecting 12 CFR 229.12,
229.13 and 229.21 of the Board’s rules.

Correction

In final rule FR Doc. 2019-13668
published in the Federal Register on
July 3, 2019 (84 FR 31687), beginning on
page 31696, make the following
corrections:

§229.12 [Corrected]

m 1. On page 31696, in the third column,
correct amendatory instruction 6.a. to
read as follows:

m6.In §229.12:

m a. Remove “$400” and add in its place
“$450”” and remove “$100” and add in
its place ““$225” in paragraph (d); and
m 2. On page 31697, in the first column,
remove amendatory instruction 7.

§229.13 [Amended]
m 3. On page 31697, in the first column,

add amendatory instruction 7a to read
as follows:

§229.13 [Amended]

m 7a.In § 229.13, remove “$5,000”’ and
add in its place “$5,525” in paragraphs
(a)(1)(ii), (b), and (d)(2).

§229.21 [Corrected]

m 4. On page 31697, in the first column,
add amendatory instruction 7b to read
as follows:

§229.21 [Amended]
m 7b.In §229.21, remove “$1,000” and
add in its place “$1,100” and remove
“$500,000” and add in its place
“$552,500.”

Board of Governors of the Federal Reserve
System, August 22, 2019.
Ann E. Misback,
Secretary of the Board.
[FR Doc. 2019-18658 Filed 8—28-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 686

[DOL Docket No. ETA-2019-0006]
RIN 1205-AB96

Procurement Roles and

Responsibilities for Job Corps
Contracts

AGENCY: Employment and Training
Administration, Labor.

ACTION: Direct final rule; request for
comment.

SUMMARY: In this direct final rule (DFR),
the Department of Labor (Department)
makes two procedural changes to its
Workforce Innovation and Opportunity
Act (WIOA) Job Corps regulations to
enable the Secretary to delegate
procurement authority as it relates to
the development and issuance of
requests for proposals for the operation

of Job Corps centers, outreach and
admissions, career transitional services,
and other operational support services.
The Department is taking this
procedural action to align regulatory
provisions with the relevant WIOA
statutory language and to provide
greater flexibility for internal operations
and management of the Job Corps
program.

DATES: This DFR will become effective
on October 28, 2019 unless significant
adverse comment is submitted
(transmitted, postmarked, or delivered)
by September 30, 2019. If DOL receives
significant adverse comment, the
Agency will publish a timely
withdrawal in the Federal Register
informing the public that this DFR will
not take effect (see Section III, Direct
Final Rulemaking,” for more details on
this process). Comments to this DFR and
other information must be submitted
(transmitted, postmarked, or delivered)
by September 30, 2019. All submissions
must bear a postmark or provide other
evidence of the submission date.
ADDRESSES: You may submit comments,
identified by Regulatory Information
Number (RIN) 1205-AB96, by one of the
following methods:

Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
website instructions for submitting
comments.

Mail and Hand Delivery/Courier:
Written comments, disk, and CD-ROM
submissions may be mailed to Heidi
Casta, Deputy Administrator, Office of
Policy Development and Research, U.S.
Department of Labor, 200 Constitution
Avenue NW, Room N-5641,
Washington, DC 20210.

Instructions: Label all submissions
with “RIN 1205—-AB96.”

Please submit your comments by only
one method. Please be advised that the
Department will post all comments
received that relate to this DFR on
http://www.regulations.gov without
making any change to the comments or
redacting any information. The http://
www.regulations.gov website is the
Federal e-rulemaking portal, and all
comments posted there are available
and accessible to the public. Therefore,
the Department recommends that
commenters remove personal
information such as Social Security
Numbers, personal addresses, telephone
numbers, and email addresses included
in their comments, as such information


http://www.regulations.gov
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may become easily available to the
public via the http://
www.regulations.gov website. It is the
responsibility of the commenter to
safeguard personal information.

Also, please note that, due to security
concerns, postal mail delivery in
Washington, DC may be delayed.
Therefore, the Department encourages
the public to submit comments on
http://www.regulations.gov.

Docket: All comments on this DFR
will be available on the http://
www.regulations.gov website, and can
be found using RIN 1205—-AB96. The
Department also will make all the
comments it receives available for
public inspection by appointment
during normal business hours at the
above address. If you need assistance to
review the comments, the Department
will provide appropriate aids, such as
readers or print magnifiers. The
Department will make copies of this
DFR available, upon request, in large
print and electronic file on computer
disk. To schedule an appointment to
review the comments and/or obtain the
DFR in an alternative format, contact the
Office of Policy Development and
Research at (202) 693—3700 (this is not
a toll-free number). You may also
contact this office at the address listed
below.

FOR FURTHER INFORMATION CONTACT:
Heidi Casta, Deputy Administrator,
Office of Policy Development and
Research, U.S. Department of Labor, 200
Constitution Avenue NW, Room N—
5641, Washington, DC 20210; telephone
(202) 693—-3700 (this is not a toll-free
number).

Individuals with hearing or speech
impairments may access the telephone
number above via TTY by calling the
toll-free Federal Information Relay
Service at 1-800—877-8339.

SUPPLEMENTARY INFORMATION:
I. Background

The Department is amending two
provisions of 20 CFR part 686, which
implements subtitle C of title I of WIOA.
Through these amendments, the
Department is aligning these regulatory
provisions with the language in WIOA
by broadening the authority to issue
contract solicitations from the
Employment and Training
Administration (ETA) to the Secretary of
Labor. The Department is making this
procedural change to the WIOA
regulation to provide greater flexibility
in the management and operation of the
Job Corps program by allowing the
Secretary of Labor to designate the
component of the Department that is
authorized to issue requests for

proposals (RFPs) for the operation of Job
Corps centers, outreach and admissions,
career transitional services, and other
operational support services. This
change will provide the Department
with the flexibility to more efficiently
manage the Job Corps procurement
process, which will in turn allow greater
economies of scale and operational
efficiencies. This rule is consistent with
the President’s Management Agenda
Cross-Agency Priority (CAP) Goal
Number 5—Sharing Quality Services.
The Department is implementing this
CAP, in part, via the Department’s
Enterprise-Wide Shared Services
Initiatives whose primary goals are as
follows:

1. Improve human resources
efficiency, effectiveness, and
accountability;

2. Provide modern technology
solutions that empower the DOL
mission and serve the American public
through collaboration and innovation;

3. Maximize DOL’s federal buying
power through effective procurement
management; and

4. Safeguard fiscal integrity, and
promote the effective and efficient use
of resources.

This rule will assist the Department’s
implementation of its Enterprise-Wide
Shared Services Initiative.

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866.

I1. Consideration of Comments

ETA will consider comment on issues
related to this action. If ETA receives no
significant adverse comments, ETA will
publish a Federal Register document
confirming the effective date of the DFR
and withdrawing the companion Notice
of Proposed Rulemaking (NPRM). Such
confirmation may include minor
stylistic or technical changes to the
DFR. For the purpose of judicial review,
ETA views the date of confirmation of
the effective date of the DFR as the date
of promulgation.

III. Direct Final Rulemaking

In direct final rulemaking, an agency
publishes a DFR in the Federal Register,
with a statement that the rule will go
into effect unless the agency receives
significant adverse comment within a
specified period. The agency may
publish an identical concurrent NPRM.
If the agency receives no significant
adverse comment in response to the
DFR, the rule goes into effect. ETA plans
to confirm the effective date of a DFR
through a separate Federal Register
document. If the agency receives a
significant adverse comment, the agency

will withdraw the DFR and treats such
comment as a response to the NPRM.
An agency typically uses direct final
rulemaking when an agency anticipates
that a rule will not be controversial.

For purposes of this DFR, a significant
adverse comment is one that explains
why the amendments to the regulatory
provisions identified below would be
inappropriate. In determining whether a
comment necessitates withdrawal of the
DFR, ETA will consider whether the
comment raises an issue serious enough
to warrant a substantive response. ETA
will not consider a comment
recommending an additional
amendment to this regulation to be a
significant adverse comment unless the
comment states why the DFR would be
ineffective without the addition.

In addition to publishing this DFR,
ETA is publishing a companion NPRM
in the Federal Register. The comment
period for the NPRM runs concurrently
with that of the DFR. ETA will treat
comments received on the companion
NPRM as comments also regarding the
DFR. Similarly, ETA will consider
comments submitted to the DFR as
comment to the companion NPRM.
Therefore, if ETA receives a significant
adverse comment on either the DFR or
the NPRM, it will withdraw this DFR
and proceed with the companion
NPRM. In the event ETA withdraws the
DFR because of significant adverse
comment, ETA will consider all timely
comments received in response to the
DFR when it continues with the NPRM.
After carefully considering all
comments to the DFR and the NPRM,
ETA will decide whether to publish a
new final rule.

ETA determined that the subject of
this rulemaking is suitable for direct
final rulemaking. This amendment is
procedural in nature and does not
impact the operation of Job Corps
centers, the operational support
services, or the delivery of career
transitional services and other
operation, the process by which offerors
respond to solicitations, the substance
of their responses, or the criteria upon
which the solicitation will be evaluated.
Finally, the revisions would not impose
any new costs or burdens. For these
reasons, ETA does not anticipate
objections from the public to this
rulemaking action.

IV. Discussion of Changes

Sec. 147(a) of WIOA authorizes the
Secretary of Labor to enter into
agreements with eligible entities to
operate Job Corps centers and to provide
activities to a Job Corps center. Two
provisions in the regulation
implementing subtitle C of Title I of
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WIOA implement section 147(a). 20
CFR 686.310(a) broadly states that the
Secretary selects eligible entities to
operate contract centers on a
competitive basis in accordance with
applicable statutes and regulations and
20 CFR 686.340(a) states that the
Secretary selects eligible entities to
provide outreach and admission, career
transition, and operational support
services on a competitive basis in
accordance with applicable statutes and
regulations. However, both provisions
also specifically require ETA to develop
and issue RFPs for these Job Corps
contracts. These provisions are narrower
than section 147(a) and constrain the
Department’s authority to assign the
authority to develop and issue RFPs to
whichever component of the agency it
determines appropriate.

This DFR amends §§686.310(a) and
686.340(a) by replacing “ETA” with
“the Secretary.” Through this DFR, the
Department is aligning the text of
§§686.310(a) and 686.340(a) with the
statutory language in section 147(a) of
WIOA and eliminating the
inconsistency between the regulation
and the statute. This change also affords
the Department greater flexibility to
manage and oversee the Job Corps
procurement process in a manner that it
determines appropriate, which in turn
will aid in the implementation of the
Department’s Enterprise-Wide Shared
Services Initiative described above.

V. Rulemaking Analyses and Notices

Executive Orders 12866 (Regulatory
Planning and Review), 13563
(Improving Regulation and Regulatory
Review), and 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

Executive Order 12866 requires that
regulatory agencies assess both the costs
and benefits of significant regulatory
actions. Under the Executive Order, a
“significant regulatory action” is one
meeting any of a number of specified
conditions, including the following:
Having an annual effect on the economy
of $100 million or more; creating a
serious inconsistency or interfering with
an action of another agency; materially
altering the budgetary impact of
entitlements or the rights of entitlement
recipients, or raising novel legal or
policy issues. The Department has
determined that this DFR is not a
“significant” regulatory action and a
cost-benefit and economic analysis is
not required. This regulation merely
makes a procedural change to allow
flexibility to manage and oversee the Job
Corps procurement process in a manner
that the Department determines

appropriate. This rule is not an
Executive Order 13771 regulatory action
because this rule is not significant under
Executive Order 12866.

Executive Order 13563 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility to minimize
burden.

This rule makes only a procedural
change to allow flexibility to manage
and oversee the Job Corps procurement
process in a manner that the Department
determines appropriate; thus this rule is
not expected to have any regulatory
impacts.

Regulatory Flexibility Act/Small
Business Regulatory Enforcement
Fairness Act

The Regulatory Flexibility Act (RFA),
at 5 U.S.C. 603(a), requires agencies to
prepare and make available for public
comment an initial regulatory flexibility
analysis, which describes the impact of
the DFR on small entities. Section 605
of the RFA allows an agency to certify
arule, in lieu of preparing an analysis,
if the DFR is not expected to have a
significant economic impact on a
substantial number of small entities.
This DFR does not affect small entities
as defined in the RFA. Therefore, the
DFR will not have a significant
economic impact on a substantial
number of these small entities.
Therefore, the Department certifies that
the DFR will not have a significant
economic impacts on a substantial
number of small entities.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
Department consider the impact of
paperwork and other information
collection burdens imposed on the
public. The Department has determined
that this rule does not alter any
information collection burdens.

Executive Order 13132 (Federalism)

Section 6 of E.O. 13132 requires
Federal agencies to consult with State
entities when a regulation or policy may
have a substantial direct effect on the
States, the relationship between the
National Government and the States, or
the distribution of power and
responsibilities among the various

levels of government, within the
meaning of the E.O. Section 3(b) of the
E.O. further provides that Federal
agencies must implement regulations
that have a substantial direct effect only
if statutory authority permits the
regulation and it is of national
significance.

This DFR does not have a substantial
direct effect on the States, the
relationship between the National
Government and the States, or the
distribution of power and
responsibilities among the various
levels of Government, within the
meaning of the E.O. This DFR merely
makes a procedural change for internal
Departmental operations and
management for Job Corps procurement.

Unfunded Mandates Reform Act of 1995

This regulatory action has been
reviewed in accordance with the
Unfunded Mandates Reform Act of 1995
(the Reform Act). Under the Reform Act,
a Federal agency must determine
whether a regulation proposes a Federal
mandate that would result in the
increased expenditures by State, local,
or tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any single year. This DFR
merely makes an administrative change
to the name of the Departmental entity
authorized for Job Corps procurement
responsibilities. The requirements of
Title II of the Act, therefore, do not
apply, and the Department has not
prepared a statement under the Act.

Executive Order 13175 (Indian Tribal
Governments)

The Department has reviewed the
DFR under the terms of E.O. 13175 and
DOL’s Tribal Consultation Policy, and
have concluded that the changes to
regulatory text which are the focus of
the DFR would not have tribal
implications, as these changes do not
have substantial direct effects on one or
more Indian tribes, the relationship
between the Federal government and
Indian tribes, nor the distribution of
power and responsibilities between the
Federal government and Indian tribes.
Therefore, no consultations with tribal
governments, officials, or other tribal
institutions were necessary.

List of Subjects in 20 CFR Part 686

Employment, Grant programs—Ilabor,
Job Corps.

For the reasons stated in the
preamble, the Department amends 20
CFR part 686 as follows:
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PART 686—THE JOBS CORPS UNDER
TITLE | OF THE WORKFORCE
INNOVATION AND OPPORTUNITY ACT

m 1. The authority citation for part 686
continues to read as follows:

Authority: Sec. 147, Pub. L. 113-128, 128
Stat. 1425 (Jul. 22, 2014).

m 2. Amend § 686.310 by revising
paragraph (a) to read as follows:

§686.310 How are entities selected to
receive funding to operate centers?

(a) The Secretary selects eligible
entities to operate contract centers on a
competitive basis in accordance with
applicable statutes and regulations. In
selecting an entity, the Secretary issues
requests for proposals (RFPs) for the
operation of all contract centers
according to the Federal Acquisition
Regulation (48 CFR chapter 1) and
Department of Labor Acquisition
Regulation (48 CFR chapter 29). The
Secretary develops RFPs for center
operators in consultation with the
Governor, the center workforce council
(if established), and the Local WDB for
the workforce development area in
which the center is located.

* * * * *

m 3. Amend § 686.340 by revising
paragraph (a) to read as follows:

§686.340 How are entities selected to
receive funding to provide outreach and
admission, career transition and other
operations support services?

(a) The Secretary selects eligible
entities to provide outreach and
admission, career transition, and
operational services on a competitive
basis in accordance with applicable
statutes and regulations. In selecting an
entity, the Secretary issues requests for
proposals (RFP) for operational support
services according to the Federal
Acquisition Regulation (48 CFR chapter
1) and Department of Labor Acquisition
Regulation (48 CFR chapter 29). The
Secretary develops RFPs for operational
support services in consultation with
the Governor, the center workforce
council (if established), and the Local
WDB for the workforce development
area in which the center is located.

* * * * *

John P. Pallasch,

Assistant Secretary for Employment and
Training, Labor.

[FR Doc. 2019-18497 Filed 8-28-19; 8:45 am|
BILLING CODE 4510-FT-P

DEPARTMENT OF DEFENSE
Department of the Army
32 CFR Part 553

[Docket No. USA-2018-HQ-0001]
RIN 0702-AA80

Army Cemeteries

AGENCY: Department of the Army, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Army
is finalizing its regulation for the
development, operation, maintenance,
and administration of the Army
Cemeteries. The revisions include
changes in management and a name
change to the Army National Military
Cemeteries. The rule also adopts
modifications suggested by the
Department of the Army Inspector
General and approved by the Secretary
of the Army, as well as implementing
changes in interment eligibility due to
statute.

DATES: This rule is effective on
September 30, 2019.

FOR FURTHER INFORMATION CONTACT: Ms.
Cynthia Riddle, Army National Military
Cemeteries, 703—614—6219.

SUPPLEMENTARY INFORMATION:
A. Executive Summary

I. Purpose of the Regulatory Action

a. This final rule modifies the
Department of the Army’s (DA)
regulation governing Army Cemeteries
by finalizing the proposed rule (83 FR
53412) without change. Army
Cemeteries consist of Arlington National
Cemetery, the U.S. Soldiers’ and
Airmen’s Home National Cemetery,
twenty-five Army post cemeteries, the
West Point Post Cemetery, and the U.S.
Disciplinary Barracks Cemetery at Fort
Leavenworth. The rule revises the
current part as ‘subpart A’ (Army
National Military Cemeteries), makes
corrections and additions to subpart A,
and adds subpart B (Army Post
Cemeteries) to further reflect changes in
the management structure of the Army
National Military Cemeteries created by
Army General Orders 2014—74 (https://
armypubs.army.mil/ProductMaps/
PubForm/Details.aspx?
PUBNO=DAGO+2014-74) and
provisions of an April 17, 2012
Secretary of the Army Decision
Memorandum.

b. The legal authorities for this
regulatory action include Public Law
93—-43 Stat. 87, 10 U.S.C. 3013, and 38
U.S.C. 2411. Public Law 93-43 Stat 87,
also known as the National Cemeteries

Act of 1973, contains a clause in Section
7(b)(2) that exempts the Secretary of the
Army from the provisions of the act
with respect to those cemeteries that
remained under the control of the Army.
Title 10 U.S.C. 3013 governs the
appointment of the Secretary of the
Army and the responsibilities of his
position to include the formulation of
policies and programs, which apply to
Army Cemeteries. Title 38 U.S.C. 2411
contains further descriptions of persons
convicted of capital crimes.

II. Summary of the Major Provisions

Section 553.12, “‘Eligibility for
interment at Arlington National
Cemetery”, clarifies certain dependent
eligibility criteria.

Section 553.28, ‘“‘Private headstones
and markers”, clarifies private
headstone and marker approval policies
at the Army National Military
Cemeteries.

Section 553.36, ‘“Definitions”,
provides the definitions of terms used
throughout the final rule.

Section 553.37, “Purpose”’,
establishes eligibility for interment and
inurnment in the twenty-five Army post
cemeteries, the U.S. Disciplinary
Barracks Cemetery at Fort Leavenworth,
KS, and the United States Military
Academy Cemetery at West Point, NY.

Section 553.38, “Statutory
authorities”, cites relevant sections of
United States Code applicable to Army
Post Cemeteries including Public Law
93—43 Stat 87, 10 U.S.C. 985, 1481,
1482, 3013, and 38 U.S.C. 2411.

Section 553.39, “Scope and
applicability”, establishes the
applicability of this part and not on the
applicability of a separate internal Army
regulation.

Section 553.40, “Assignment of
gravesites or niches”, establishes
policies regarding the assignment of
gravesites or niches.

Section 553.41, ‘“Proof of Eligibility”,
establishes the requirements for family
members to provide necessary
documentation needed to verify
veterans and their family members are
eligible for interment or inurnment in
Army post cemeteries.

Section 553.42, “General rules
governing eligibility for interment or
inurnment in Army Post Cemeteries”,
establishes the general rules that apply
to Army post cemeteries.

Section 553.43, “Eligibility for
interment and inurnment in Army Post
Cemeteries”, established for the twenty-
five Army cemeteries on various active
or former installations which excludes
the post cemetery at West Point, NY and
the U.S. Disciplinary Barracks Cemetery
at Fort Leavenworth, KS.


https://armypubs.army.mil/ProductMaps/PubForm/Details.aspx?PUBNO=DAGO+2014-74
https://armypubs.army.mil/ProductMaps/PubForm/Details.aspx?PUBNO=DAGO+2014-74
https://armypubs.army.mil/ProductMaps/PubForm/Details.aspx?PUBNO=DAGO+2014-74
https://armypubs.army.mil/ProductMaps/PubForm/Details.aspx?PUBNO=DAGO+2014-74

Federal Register/Vol. 84, No. 168/ Thursday, August 29, 2019/Rules and Regulations

45407

Section 553.44, “Eligibility for
interment and inurnment in the West
Point Post Cemetery”’, is established for
the post cemetery at West Point, NY.

Section 553.45, “Eligibility for
interment in U.S. Disciplinary Barracks
Cemetery at Fort Leavenworth”, is
established for the U.S. Disciplinary
Barracks Cemetery at Fort Leavenworth,
KS.

Section 553.46, “Ineligibility for
interment, inurnment or
memorialization in an Army Post
Cemetery”, clarifies those individuals
who are ineligible for interments,
inurnments and memorialization. This
language is also to clarify the
ineligibility of a former spouse whose
marriage to the primarily eligible person
ended in divorce, to clarify the
termination of a spouse’s derivative
eligibility for interment in a cemetery
upon the remarriage of the primarily
eligible spouse, to forbid the interment
or inurnment of persons convicted of
certain crimes, to forbid the interment
or inurnment of persons who died on
active duty under certain circumstances,
and to govern how animal remains
unintentionally comingled with human
remains will be interred or inurned.

Section 553.47, ‘“‘Prohibition of
interment, inurnment, or
memorialization in an Army Cemetery
of persons who have committed certain
crimes”, is added to implement 10
U.S.C. 985 and 38 U.S.C. 2411, which
prohibits the interment, inurnment, or
memorialization in any military
cemetery of an individual who has been
convicted of a Federal or state capital
crime or who committed a Federal or
state capital crime but was not
convicted of such crime because the
person was not available for trial due to
death or flight to avoid prosecution.
Definitions of the terms Federal capital
crime and state capital crime are in
§553.36.

Section 553.48, “Findings concerning
the commission of certain crimes where
a person has not been convicted due to
death or flight to avoid prosecution”, is
added to implement 10 U.S.C. 985 and
38 U.S.C. 2411, which prohibit the
interment, inurnment, or
memorialization in any military
cemetery of an individual who has been
convicted of a Federal or state capital
crime, or who committed a Federal or
state capital crime but was not
convicted of such crime because the
person was not available for trial due to
death or flight to avoid prosecution.

Section 553.49, “Exceptions to
policies for interment or inurnment at
Army Post Cemeteries”, establishes the
authorities for granting exceptions and

method by which exceptions can be
requested.

III. Comments and Responses

The proposed rule was published in
the Federal Register on October 23,
2018 (83 FR 53412, FR Doc. 2018—
22968) for a 60-day comment period.
The Department of the Army received
four comments from four individuals.
This section addresses the public
comments.

Two of the comments expressed
support for this final rule, most notably
in regards to the responsibilities of the
Cemetery Responsible Official and
detailed proof of eligibility. The
Department of the Army appreciates the
commenters’ support for this regulation.

One comment questioned the
perceived lack of an adjudicatory
appeals process for eligibility based
upon discharge rating as addressed in
§§553.11 through 553.19. Contrary to
the assertion that a formal adjudicatory
appeals process for eligibility due to
military discharge rating does not exist,
the Department of Defense maintains
that the Board of Correction of Military
Records for each branch of service
serves as the highest level of
administrative review to appeal and
correct errors or injustices in military
records. If the military discharge
document or any other military record
renders the veteran ineligible, that
record may be appealed to the Discharge
Review Board or the Board for
Correction of Military Records. This
board provides the service member or
veteran a method for due process
required by law. If the military
discharge document or any other
military record renders the veteran
ineligible, proof that the veteran’s
military record has been corrected and
adjudicated by the Board of Correction
of Military Records or Discharge Review
Board is required. Department of the
Army cemeteries are places that honor
the service and sacrifice of those who
served our Country in uniform
honorably. Requiring that the service
member or veteran have a certificate of
honorable service or honorable
discharge is the method chosen by the
Agency to maintain the dignity and
honor of these cemeteries. No changes
were made to the rule as a result of this
comment.

Another comment questioned the
fairness of the cancellation of
reservations made prior to May 1, 1975,
when a derivatively eligible individual
remarries after the death of the primary
eligible service member. When a
derivatively eligible individual
remarries after the death of the primary
eligible service member, the eligibility

for burial of a derivatively eligible
individual is based solely upon the
relationship with the primarily eligible
service member. Once a derivatively
eligible spouse remarries the prior
relationship is superseded by the new
legal association which terminates the
derivative eligibility for burial.
Therefore, maintaining the additional
gravesite is often unnecessary and
results in the waste of an available
gravesite in cemeteries which are all
limited on space. Further, at their time
of need, the surviving spouse could
request an exception to be buried in the
same grave as their former spouse. No
changes were made to the rule as a
result of this comment.

IV. Expected Cost Savings of This Rule

This rule will reduce a burden to the
public by saving time to the regulated
community, primarily legal assistants
and veterans, who now have to
currently search for the appropriate
eligibility criteria in the current Code of
Federal Regulations (CFR), a West Point
Regulation, and an outdated Army
Regulation. With these revisions all
Army cemetery eligibility requirements
will be contained in one regulation
which is the publicly-accessible CFR.
DA estimates the consolidation of
eligibility criteria into a single
authoritative source will save those
referring to the CFR for guidance
approximately 30 minutes of research,
review, and compliance time. DA
cemetery eligibility subject matter
experts estimate that 20% of Army
cemetery eligibility research involves
consultation of the CFR or other Army
regulations by legal assistants and 20%
consultation by veterans. This results in
a total of 40% of Army cemetery
eligibility criteria involving consultation
of the CFR and the other Army
regulations. For purposes of estimating
opportunity costs, DA subject matter
experts deemed it reasonable to use the
average of a legal assistant’s mean
hourly wage ($25.57/hour), as informed
by the 2016 Bureau of Labor and
Statistics, and the 2016 U.S. Census
Bureau, American Community Survey
for 2015 reported annual veteran
income of $56,978.50. This annum
income for veterans divided by 2,080
annual work hours yields an average
veteran hourly wage ($27.39/hour) to
approximate an hourly wage for an
average eligibility researcher. That rate
is $26.48/hour.

As there was an average of 7,600
burials in Army installations in 2016 for
which DA cemetery eligibility subject
matter experts estimate that 40%
involve eligibility research by legal
assistants or veterans, the impacted
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population would be 3,040 (7,600 *
0.40). Therefore, 3,040 impacted burials
with an estimated savings of 30 minutes
per eligibility research at average
researcher hourly rate of $26.48 results
in a savings to the public of $40,249.60
(7,600*0.40*30mins*$26.48) annually.

B. Regulatory Flexibility Act

The Army has determined that the
Regulatory Flexibility Act does not
apply because the rule does not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601-612.

C. Unfunded Mandates Reform Act

The Army has determined that the
Unfunded Mandates Reform Act does
not apply because the rule does not
include a mandate that may result in
estimated costs to State, local, or tribal
governments in the aggregate, or the
private sector, of $100 million or more.

D. National Environmental Policy Act

Neither an environmental analysis nor
an environmental impact statement
under the National Environmental
Policy Act is required. This new rule
codifies existing policies and does not
significantly alter ongoing activities, nor
does this rule constitute a new use of
the property.

E. Paperwork Reduction Act

The Army has determined that this
rule does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

F. Executive Order 12630 (Government
Actions and Interference With
Constitutionally Protected Property
Rights)

The Army has determined that E.O.
12630 does not apply because the rule
does not impair private property rights.

G. Executive Order 12866 (Regulatory
Planning and Review) and Executive
Order 13563 (Improving Regulation
and Regulatory Review)

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule is not a “‘significant
regulatory action,” under section 3(f) of

Executive Order 12866 and was not
reviewed by the Office of Management
and Budget (OMB).

H. Executive Order 13045 (Protection of
Children From Environmental Health
Risk and Safety Risks)

The Army has determined that
according to the criteria defined in
Executive Order 13045, the
requirements of that Order do not apply
to this rule.

I. Executive Order 13132 (Federalism)

The Army has determined that,
according to the criteria defined in
Executive Order 13132, the
requirements of that Order do not apply
to this rule because the rule will not
have a substantial effect on the States,
on the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

J. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

This rule is considered an E.O. 13771
deregulatory action. Details on the
estimated cost savings can be found in
the “expected cost savings” section of
this rule.

List of Subjects in 32 CFR Part 553

Armed forces, Armed forces reserves,
Cemeteries, Government property,
Military personnel, Monuments and
memorials, Veterans.

For the reasons stated in the
preamble, the Department of the Army
amends 32 CFR part 553 to read as
follows:

PART 553—ARMY CEMETERIES

m 1. The authority citation for 32 CFR
part 553 is revised to read as follows:
Authority: 10 U.S.C. 985, 1128, 1481, 1482,
3013, 4721-4726; 24 U.S.C. 295a, 412; 38
U.S.C. 2402 note, 2409-2411, 2413; 40 U.S.C.
9102; and Pub. L. 93—-43, 87 Stat. 75.
m 2. The heading for part 553 is revised
to read as set forth above.

§§553.1 through 553.35 [Designated as
Subpart A]

m 3. Designate §§553.1 through 553.35
as subpart A and add a heading for
subpart A to read as follows:

Subpart A—Army National Military
Cemeteries

§553.10 [Amended]

m 4. Amend § 553.10 by removing
“pursuant to § 553.19(i)” and adding in
its place “‘pursuant to § 553.19(h)” in
paragraph (c).

m 5. Section 553.12 is amended by:
m a. Adding “and” at the end of
paragraph (b)(4)(iv).
m b. Removing “; and” and adding a
period in its place in paragraph (b)(4)(v).
m c. Adding paragraph (b)(5).

The addition reads as follows:

§553.12 Eligibility for interment in
Arlington National Cemetery.
* * * * *

(b) * *x %

(5) A minor child or permanently
dependent child of a primary eligible
person who is or will be interred in
Arlington National Cemetery.

§553.28 [Amended]

m 6. Amend § 553.28 by removing ‘““is”
and adding in its place “may be
approved at the discretion of the
Executive Director, and are” in
paragraph (a).

m 7. Add subpart B to read as follows:

Subpart B—Army Post Cemeteries

Sec.

553.36
553.37
553.38
553.39
553.40

Definitions.

Purpose.

Statutory authorities.

Scope and applicability.

Assignment of gravesites or niches.

553.41 Proof of eligibility.

553.42 General rules governing eligibility
for interment or inurnment in Army Post
Cemeteries.

553.43 Eligibility for interment and
inurnment in Army Post Cemeteries.

553.44 Eligibility for interment and
inurnment in the West Point Post
Cemetery.

553.45 Eligibility for interment in U.S.
Disciplinary Barracks Cemetery at Fort
Leavenworth.

553.46 Ineligibility for interment,
inurnment or memorialization in an
Army Post Cemetery.

553.47 Prohibition of interment, inurnment
or memorialization in an Army Cemetery
of persons who have committed certain
crimes.

553.48 Findings concerning the
commission of certain crimes where a
person has not been convicted due to
death or flight to avoid prosecution.

553.49 Exceptions to policies for interment
or inurnment at Army Post Cemeteries.

Subpart B—Army Post Cemeteries

§553.36 Definitions.

As used in this subpart, the following
terms have these meanings:

Active duty. Full-time duty in the
active military service of the United
States.

(1) This includes:

(i) Active Reserve component duty
performed pursuant to title 10, United
States Code.

(ii) Service as a cadet or midshipman
currently on the rolls at the U.S.
Military, U.S. Naval, U.S. Air Force, or
U.S. Coast Guard Academies.
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(iii) Active duty for operational
support.

(2) This does not include:

(i) Full-time duty performed under
title 32, United States Code.

(ii) Active duty for training, initial
entry training, annual training duty, or
inactive-duty training for members of
the Reserve components.

Active duty for operational support
(formerly active duty for special work).
A tour of active duty for Reserve
personnel authorized from military or
Reserve personnel appropriations for
work on Active component or Reserve
component programs. The purpose of
active duty for operational support is to
provide the necessary skilled manpower
assets to support existing or emerging
requirements and may include training.

Active duty for training. A category of
active duty used to provide structured
individual and/or unit training,
including on-the-job training, or
educational courses to Reserve
component members. The active duty
for training category includes annual
training, initial active duty for training,
or any other training duty.

Annual training. The minimum
period of active duty for training that
Reserve members must perform each
year to satisfy the training requirements
associated with their Reserve
component assignment.

Armed Forces. The U.S. Army, Navy,
Marine Corps, Coast Guard, Air Force
and their Reserve components.

Army Post Cemeteries. Army Post
Cemeteries consist of the 26 cemeteries
on active Army installations, on Army
reserve complexes, and on former Army
installations or inactive posts. Army
National Military Cemeteries are not
included in Post Cemeteries. The West
Point Cemetery is considered an Army
Post Cemetery but has separate
eligibility standards due to its unique
stature. In addition to the 26 Post
Cemeteries, there are 3 Apache Native
American Prisoner of War Cemeteries
on Fort Sill, Oklahoma and 5 World War
II German and Italian Prisoner of War
Cemeteries on four Army installations
which are closed for interments but for
which the Army bears responsibilities.
Finally, there is the U.S. Army
Disciplinary Barracks Cemetery at Fort
Leavenworth used for interring the
unclaimed remains of those who die
while incarcerated by the United States
Military. Unlike the other Army
cemeteries which honor the Nation’s
veterans, this cemetery has unique
eligibility standards due to the
characterization of service of those
criminally incarcerated.

Cemetery Responsible Official. An
appointed official who serves as the

primary point of contact and
responsible official for all matters
relating to the operation maintenance
and administration of an Army
cemetery. The appointee must be a U.S.
Federal Government employee, DA
civilian or military member and
appointed on orders by the appropriate
garrison commander or comparable
official.

Child, minor child, permanently
dependent child, unmarried adult
child—(1) Child. (i) Natural child of a
primarily eligible person, born in
wedlock;

(ii) Natural child of a female primarily
eligible person, born out of wedlock;

(iii) Natural child of a male primarily
eligible person, who was born out of
wedlock and:

(A) Has been acknowledged in a
writing signed by the male primarily
eligible person;

(B) Has been judicially determined to
be the male primarily eligible person’s
child;

(C) Whom the male primarily eligible
person has been judicially ordered to
support; or

(D) Has been otherwise proven, by
evidence satisfactory to the Executive
Director, to be the child of the male
primarily eligible person;

(iv) Adopted child of a primarily
eligible person; or

(v) Stepchild who was part of the
primarily eligible person’s household at
the time of death of the individual who
is to be interred or inurned.

(2) Minor child. A child of the
primarily eligible person who:

(i) Is unmarried;

(ii) Has no dependents; and

(iii) Is under the age of twenty-one
years, or is under the age of twenty-
three years and is taking a full-time
course of instruction at an educational
institution which the U.S. Department
of Education acknowledges as an
accredited educational institution.

(3) Permanently dependent child. A
child of the primarily eligible person
who:

(i) Is unmarried;

(ii) Has no dependents; and

(iii) Is permanently and fully
dependent on one or both of the child’s
parents because of a physical or mental
disability incurred before attaining the
age of twenty-one years or before the age
of twenty-three years while taking a full-
time course of instruction at an
educational institution which the U.S.
Department of Education acknowledges
as an accredited educational institution.

(4) Unmarried adult child. A child of
the primarily eligible person who:

(i) Is unmarried;

(ii) Has no dependents; and

(iii) Has attained the age of twenty-
one years.

Close relative. The spouse, parents,
adult brothers and sisters, adult natural
children, adult stepchildren, and adult
adopted children of a decedent.

Derivatively eligible person. Any
person who is entitled to interment or
inurnment solely based on his or her
relationship to a primarily eligible
person, as set forth in §§553.43 through
553.45.

Executive Director. The person
charged by the Secretary of the Army to
serve as the functional proponent for
policies and procedures pertaining to
the administration, operation, and
maintenance of all military cemeteries
under the jurisdiction of the Army.

Federal capital crime. An offense
under Federal law for which a sentence
of imprisonment for life or the death
penalty may be imposed.

Former spouse. See spouse.

Government. The U.S. Government
and its agencies and instrumentalities.

Inactive-duty training. (1) Duty
prescribed for members of the Reserve
components by the Secretary concerned
under 37 U.S.C. 206 or any other
provision of law.

(2) Special additional duties
authorized for members of the Reserve
components by an authority designated
by the Secretary concerned and
performed by them on a voluntary basis
in connection with the prescribed
training or maintenance activities of the
units to which they are assigned.

(3) In the case of a member of the
Army National Guard or Air National
Guard of any State, duty (other than
full-time duty) under 32 U.S.C. 316,
502, 503, 504 or 505 or the prior
corresponding provisions of law.

(4) This term does not include:

(i) Work or study performed in
connection with correspondence
courses;

(ii) Attendance at an educational
institution in an inactive status; or

(iii) Duty performed as a temporary
member of the Coast Guard Reserve.

Interment. The ground burial of
casketed or cremated human remains.

Inurnment. The placement of
cremated human remains in a niche.

Media. Individuals and agencies that
print, broadcast, or gather and transmit
news, and their reporters,
photographers, and employees.

Minor child. See child.

Niche. An above ground space
constructed specifically for the
placement of cremated human remains.

Parent. A natural parent, a stepparent,
a parent by adoption, or a person who
for a period of not less than one year
stood in loco parentis, or was granted
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legal custody by a court decree or
statutory provision.

Permanently dependent child. See
child.

Person authorized to direct
disposition. The person primarily
entitled to direct disposition of human
remains and who elects to exercise that
entitlement. Determination of such
entitlement shall be made in accordance
with applicable law and regulations.

Personal representative. A person
who has legal authority to act on behalf
of another through applicable law,
order, and regulation.

Primarily eligible person. Any person
who is entitled to interment or
inurnment based on his or her service
as specified in §§ 553.39 through
553.41.

Primary next of kin. (1) In the absence
of a valid written document from the
decedent identifying the primary next of
kin, the order of precedence for
designating a decedent’s primary next of
kin is as follows:

(i) Spouse, even if a minor;

(i) Children;

(iii) Parents;

(iv) Siblings, to include half-blood
and those acquired through adoption;

(v) Grandparents; and

(vi) Other next of kin, in order of
relationship to the decedent as
determined by the laws of the
decedent’s state of domicile.

(2) Absent a court order or written
document from the deceased, the
precedence of next of kin with equal
relationships to the decedent is
governed by seniority (age), older
having higher priority than younger.
Equal relationship situations include
those involving divorced parents of the
decedent, children of the decedent, and
siblings of the decedent.

Reserve component. The Army
Reserve, the Navy Reserve, the Marine
Corps Reserve, the Air Force Reserve,
the Coast Guard Reserve, the Army
National Guard of the United States, and
the Air National Guard of the United
States.

Spouse, former spouse, subsequently
remarried spouse—(1) Spouse. A person
who is legally married to another
person.

(2) Former spouse. A person who was
legally married to another person at one
time but was not legally married to that
person at the time of one of their deaths.

(3) Subsequently remarried spouse. A
derivatively eligible spouse who was
married to the primarily eligible person
at the time of the primarily eligible
person’s death and who subsequently
remarried another person.

State capital crime. Under State law,
the willful, deliberate, or premeditated

unlawful killing of another human being
for which a sentence of imprisonment
for life or the death penalty may be
imposed.

Subsequently recovered remains.
Additional remains belonging to the
decedent that are recovered or identified
after the decedent’s interment or
inurnment.

Subsequently remarried spouse. See
spouse.

Subversive activity. Actions
constituting subversive activity are
those defined in applicable provisions
of Federal law.

Unmarried adult child. See child.

Veteran. A person who served in the
U.S. Armed Forces and who was
discharged or released under honorable
conditions.

§553.37 Purpose.

This subpart specifies the eligibility
for interment and inurnment in the
twenty-five Army Post Cemeteries, the
West Point Post Cemetery, NY and the
U.S. Disciplinary Barracks Cemetery at
Fort Leavenworth, KS.

§553.38 Statutory authorities.

The statutory authorities for this
subpart are Public Law 93—43 Stat 87,
10 U.S.C. 985, 1481, 1482, 3013, and 38
U.S.C. 2411.

§553.39 Scope and applicability.

(a) Scope. The development,
maintenance, administration, and
operation of the Army Post Cemeteries
are governed by this subpart, Army
Regulation 290-5, and Department of
the Army Pamphlet 290-5. The
development, maintenance,
administration, and operation of Army
National Military Cemeteries are not
covered by this subpart.

(b) Applicability. This subpart is
applicable to all persons seeking
interment or inurnment in Army Post
Cemeteries.

§553.40 Assignment of gravesites or
niches.

(a) All eligible persons will be
assigned gravesites or niches without
discrimination as to race, color, sex,
religion, age, or national origin and
without preference to military grade or
rank.

(b) Army Cemeteries will enforce a
one-gravesite-per-family policy. Once
the initial interment or inurnment is
made in a gravesite or niche, each
additional interment or inurnment of
eligible persons must be made in the
same gravesite or niche, except as noted
in paragraph (f) of this section. This
includes multiple primarily eligible
persons if they are married to each
other.

(c) A gravesite reservation will be
honored if the gravesite was properly
reserved before May 1, 1975.

(d) The commander responsible for an
Army Cemetery may cancel a gravesite
reservation:

(1) Upon determination that a
derivatively eligible spouse has
remarried;

(2) Upon determination that the
remains of the person having the
gravesite reservation have been buried
elsewhere or otherwise disposed of;

(3) Upon determination that the
person having the gravesite reservation
desires to or will be interred in the same
gravesite with the predeceased, and
doing so is feasible; or

(4) Upon determination that the
person having the gravesite reservation
would be 120 years of age and there is
no record of correspondence with the
person having the gravesite reservation
within the last two decades.

(e) In cases of reservations where
more than one gravesite was reserved
(on the basis of the veteran’s eligibility
at the time the reservation was made),
the gravesite reservations will be
honored only if the decedents continue
to meet the eligibility criteria for
interment in Army Post Cemeteries that
is in effect at the time of need, and the
reserved gravesite is available.

(f) Gravesites or niches shall not be
reserved or assigned prior to the time of
need.

(g) The selection of gravesites and
niches is the responsibility of the
Cemetery Responsible Official. The
selection of specific gravesites or niches
by the family or other representatives of
the deceased at any time is prohibited.

§553.41 Proof of eligibility.

(a) The personal representative or
primary next of kin is responsible for
providing appropriate documentation to
verify the decedent’s eligibility for
interment or inurnment.

(b) The personal representative or
primary next of kin must certify in
writing that the decedent is not
prohibited from interment or inurnment
under § 553.46 because he or she has
not committed or has not been
convicted of a Federal or State capital
crime or is not a convicted Tier III sex
offender.

(c) For service members who die on
active duty, a statement of honorable
service from a general court martial
convening authority is required. If the
certificate of honorable service cannot
be granted, the service member is
ineligible for interment or inurnment
pursuant to § 553.46(b).

(d) When applicable, the following
documents are required:
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(1) Death certificate;

(2) Proof of eligibility as required by
paragraphs (e) through (g) of this
section;

(3) Any additional documentation to
establish the decedent’s eligibility (e.g.,
marriage certificate, birth certificate,
waivers, statements that the decedent
had no children);

(4) Burial agreement;

(5) A certificate of cremation or
notarized statement attesting to the
authenticity of the cremated human
remains and that 100% of the cremated
remains received from the crematorium
are present. The Cemetery Responsible
Official may, however, allow a portion
of the cremated remains to be removed
by the crematorium for the sole purpose
of producing commemorative items.

(6) Any other document as required
by the Cemetery Responsible Official.

(e) The following documents may be
used to establish the eligibility of a
primarily eligible person:

(1) DD Form 214 (issued by all
military services since January 1, 1950),
Certificate of Release or Discharge from
Active Duty or any other DD Form that
shows service or discharge information);

(2) WD AGO 53, 55 or 53-55, Enlisted
Record and Report of Separation
Honorable Discharge;

(3) WD AGO 53-98, Military Record
and Report of Separation Certificate of
Service or any other WD AGO/AGO
Form that shows service or discharge
information;

(4) NGB 22, Report of Separation and
Record of Service, Departments of the
Army and the Air Force, National Guard
Bureau (must indicate a minimum of 20
years total service for pay);

(5) ADJ 545, Discharge Certificate or
Army DS ODF, Honorable Discharge
from the United States Army;

(6) Bureau of Investigation No. 6, 53
or 118, Discharge Certificate or Bureau
of Investigation No. 213, Discharge from
U.S. Naval Reserve Force;

(7) VA Adjudication 545, Summary of
Record of Active Service or any other
VA/GSA/NAR/NA Form that shows
service or discharge information;

(8) NAVPERS-553, Notice of
Separation from U.S. Naval Service;

(9) NAVMC 70-PD, Honorable
Discharge, U.S. Marine Corps or any
other NAVPERS/NAVCG/NAVMC/
NMC/Form No. 6 U.S.N./Navy (no
number) Form that shows service or
discharge information; or

(10) DD Form 1300, Report of
Casualty (required in the case of death
of an active duty service member).

(f) In addition to the documents
otherwise required by this section, a
request for interment or inurnment of a
subsequently remarried spouse must be
accompanied by:

(1) A notarized statement from the
new spouse of the subsequently
remarried spouse agreeing to the
interment or inurnment and
relinquishing any claim for interment or
inurnment in the same gravesite or
niche.

(2) Notarized statement(s) from all of
the children from the prior marriage
agreeing to the interment or inurnment
of their parents in the same gravesite or
niche.

(g) In addition to the documents
otherwise required by this section, a
request for interment or inurnment of a
permanently dependent child must be
accompanied by:

(1) A notarized statement as to the
marital status and degree of dependency
of the decedent from an individual with
direct knowledge; and

(2) A physician’s statement regarding
the nature and duration of the physical
or mental disability; and

(3) A statement from someone with
direct knowledge demonstrating the
following factors:

(i) The deceased lived most of his or
her adult life with one or either parents,
one or both of whom are otherwise
eligible for interment; and

(ii) The decedent’s children, siblings,
or other family members, other than the
eligible parent, waive any derivative
claim to be interred at the Army Post
Cemetery in question, in accordance
with DA Form 2386 (Agreement for
Interment).

(h) Veterans or primary next of kin of
deceased veterans may obtain copies of
their military records by writing to the
National Personnel Records Center,
Attention: Military Personnel Records, 1
Archives Drive, St. Louis, Missouri
63138 or using their website: http://
www.archives.gov/veterans/. All others
may request a record by completing and
submitting Standard Form 180.

(i) The burden of proving eligibility
lies with the party who requests the
burial. Commanders of these cemeteries
or their Cemetery Responsible Officials
will determine whether the submitted
evidence is sufficient to support a
finding of eligibility.

§553.42 General rules governing eligibility
for interment or inurnment in Army Post
Cemeteries.

(a) Only those persons who meet the
criteria of § 553.43 or are granted an
exception to policy pursuant to § 553.49
may be interred in the twenty-five Army
Post Cemeteries. Only those persons
who meet the criteria of § 553.44 or are
granted an exception to policy pursuant
to § 553.49 may be interred or inurned
in the West Point Cemetery. Only those
persons who meet the criteria of

§ 553.45 may be interred in the U.S.
Disciplinary Barracks Cemetery.

(b) Derivative eligibility for interment
or inurnment may be established only
through a decedent’s connection to a
primarily eligible person and not to
another derivatively eligible person.

(c) No veteran is eligible for
interment, inurnment, or
memorialization in an Army Post
Cemetery (except for the U.S.
Disciplinary Cemetery) unless the
veteran’s last period of active duty
ended with an honorable discharge. A
general discharge under honorable
conditions is not sufficient for
interment, inurnment or
memorialization in an Army Post
Cemetery.

(d) For purposes of determining
whether a service member has received
an honorable discharge, final
determinations regarding discharges
made in accordance with procedures
established by chapter 79 of title 10,
United States Code, will be considered
authoritative.

(e) The Executive Director has the
authority to act on requests for
exceptions to the provisions of the
interment, inurnment, and
memorialization eligibility policies
contained in this subpart. The Executive
Director may delegate this authority on
such terms deemed appropriate.

(f) Individuals who do not qualify as
a primarily eligible person or a
derivatively eligible person, but who are
granted an exception to policy to be
interred or inurned pursuant to § 553.49
in a new gravesite or niche, will be
treated as a primarily eligible person for
purposes of this subpart.

(g) Notwithstanding any other section
in this subpart, memorialization with an
individual memorial marker, interment,
or inurnment in an Army Post Cemetery
is prohibited if there is a gravesite,
niche, or individual memorial marker
for the decedent in any other
Government-operated cemetery or the
Government has provided an individual
grave marker, individual memorial
marker or niche cover for placement in
a private cemetery.

§553.43 Eligibility for interment and
inurnment in Army Post Cemeteries.

Only those who qualify as a primarily
eligible person or a derivatively eligible
person are eligible for interment and
inurnment in Army Post Cemeteries
(except for the West Point Cemetery),
unless otherwise prohibited as provided
for in §§553.46 through 553.48,
provided that the last period of active
duty of the service member or veteran
ended with an honorable discharge.
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(a) Primarily eligible persons. The
following are primarily eligible persons
for purposes of interment:

(1) Any service member who dies on
active duty in the U.S. Armed Forces
(except those service members serving
on active duty for training only), if the
General Courts Martial Convening
Authority grants a certificate of
honorable service.

(2) Any veteran retired from a Reserve
component who served a period of
active duty (other than for training), is
carried on the official retired list, and is
entitled to receive military retired pay.

(3) Any veteran retired from active
military service and entitled to receive
military retired pay.

(b) Derivatively eligible persons. The
following individuals are derivatively
eligible persons for purposes of
interment who may be interred if space
is available in the gravesite of the
primarily eligible person:

(1) The spouse of a primarily eligible
person who is or will be interred in an
Army Post Cemetery in the same grave
as the spouse. A former spouse of a
primarily eligible person is not eligible
for interment in an Army Post Cemetery
under this section.

(2) A subsequently remarried spouse
of a primarily eligible person who is
remarried at the time of need, provided
that there are no children from any
subsequent marriage; that all children
from the prior marriage to the primarily
eligible person agree to the interment
and relinquish any claim for interment
in the same gravesite in a notarized
statement(s); and that the new spouse, if
still living and married to the
subsequently remarried spouse, agrees
to the interment and relinquishes any
claim for interment. The Cemetery
Responsible Official may cancel the
subsequently remarried spouse’s
gravesite reservation, if any, consistent
with § 553.40, and place the
subsequently remarried spouse’s
remains in the same gravesite as the
primarily eligible person.

(3) The spouse of an active duty
service member or an eligible veteran,
who was:

(i) Lost or buried at sea, temporarily
interred overseas due to action by the
Government, or officially determined to
be missing in action;

(ii) Buried in a U.S. military cemetery
maintained by the American Battle
Monuments Commission; or

(iii) Interred in Arlington National
Cemetery as part of a group burial (the
derivatively eligible spouse may not be
buried in the group burial gravesite) and
the active duty service member does not
have a separate individual interment or
inurnment location.

(4) A minor child or permanently
dependent adult child of a primarily
eligible person who is or will be
interred in an Army Post Cemetery.

(5) The parents of a minor child or a
permanently dependent adult child,
whose remains were interred in an
Army Post Cemetery based on the
eligibility of a parent at the time of the
child’s death, unless eligibility of a
parent is lost through divorce from the
primarily eligible parent.

§553.44 Eligibility for interment and
inurnment in the West Point Post Cemetery.

The following persons are eligible for
interment and inurnment in the West
Point Post Cemetery, unless otherwise
prohibited as provided for in §§553.46
through 553.48, provided that the last
period of active duty of the service
member or veteran ended with an
honorable discharge or characterization
of honorable service for active duty
deaths.

(a) Primarily eligible persons for
interment or inurnment. The following
are primarily eligible persons for
purposes of interment or inurnment:

(1) A graduate of the USMA, provided
the individual was a U.S. citizen, both
as a cadet and at the time of death, and
whose military service fulfilled one of
the following criteria.

(i) The graduate’s service in the
Armed Forces of the United States, if
any, terminated honorably.

(ii) The graduate’s service in wartime
in the Armed Forces of a nation that was
allied with the United States during the
war terminated honorably.

(2) Members of the Armed Forces of
the United States, including USMA
cadets, who were on active duty at the
USMA at time of death and their
derivatively eligible person dependents
who may have died while the service
member was on active duty at the
USMA.

(3) Members of the Armed Forces of
the United States who were on active
duty at the USMA at time of retirement.

(4) Members of the Armed Forces of
the United States whose last active duty
station prior to retirement for physical
disability was the USMA. However,
personnel (not otherwise eligible) who
are transferred to the Medical Holding
Detachment, Keller Army Hospital, for
medical boarding or medical disability
retirement are not, regardless of length
of time, eligible for interment or
inurnment in the West Point Cemetery
or Columbarium.

(5) Officers appointed as Professors,
USMA.

(b) Derivatively eligible persons.
Derivatively eligible persons are those
connected to an individual described in

paragraph (a) of this section through a
relationship described in § 553.43(b).
Such individuals may be interred or
inurned if space is available in the
primarily eligible person’s gravesite or
niche.

(c) Temporary restrictions. The
Secretary of the Army or his designee
may, in special circumstances, impose
temporary restrictions on the eligibility
standards for the USMA cemetery. If
temporary restrictions are imposed, they
will be reviewed annually to ensure the
special circumstances remain valid for
retaining the temporary restrictions.

§553.45 Eligibility for interment in U.S.
Disciplinary Barracks Cemetery at Fort
Leavenworth.

(a) Military prisoners who die while
in Military custody and are not claimed
by the person authorized to direct
disposition of remains or other persons
legally authorized to dispose of remains
are permitted to be interred in the U.S.
Disciplinary Barracks Cemetery. All
decisions for interment in the U.S.D.B.
Cemetery will be made by the Executive
Director, ANMC.

(b) Other persons approved by the
Executive Director.

§553.46 Ineligibility for interment,
inurnment or memorialization in an Army
Post Cemetery.

The following persons are not eligible
for interment, inurnment, or
memorialization in an Army Post
Cemetery:

(a) A father, mother, brother, sister, or
in-law solely on the basis of his or her
relationship to a primarily eligible
person, even though the individual is:

(1) Dependent on the primarily
eligible person for support; or

(2) A member of the primarily eligible
person’s household.

(b) Except for the U.S. Disciplinary
Barracks Cemetery in § 553.45, a person
whose last period of service was not
characterized as an honorable discharge
(e.g., a separation or discharge under
general but honorable conditions, other
than honorable conditions, a bad
conduct discharge, a dishonorable
discharge, or a dismissal), regardless of
whether the person:

(1) Received any other veterans’
benefits; or

(2) Was treated at a Department of
Veterans Affairs hospital or died in such
a hospital.

(c) A person who has volunteered for
service with the U.S. Armed Forces, but
has not yet entered on active duty.

(d) A former spouse whose marriage
to the primarily eligible person ended in
divorce.

(e) A spouse who predeceases the
primarily eligible person and is interred
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or inurned in a location other than an
Army Cemetery, and the primarily
eligible person remarries.

(f) A divorced spouse of a primarily
eligible person or the service-connected
parent when the divorced spouse has a
child interred or inurned in an Army
Cemetery under the child’s derivative
eligibility.

(g) Otherwise derivatively eligible
persons, such as a spouse or minor
child, if the primarily eligible person
was not or will not be interred or
inurned at an Army Cemetery.

(h) A person convicted in a Federal
court or by a court-martial of any
offense involving subversive activity or
an offense described in 18 U.S.C. 1751
(except for military prisoners at the U.S.
Disciplinary Barracks Cemetery).

(i) A service member who dies while
on active duty, if the first General
Courts Martial Convening Authority in
the service member’s chain of command
determines that there is clear and
convincing evidence that the service
member engaged in conduct that would
have resulted in a separation or
discharge not characterized as an
honorable discharge (e.g., a separation
or discharge under general but
honorable conditions, other than
honorable conditions, a bad conduct
discharge, a dishonorable discharge, or
a dismissal) being imposed, but for the
death of the service member.

(j) If animal remains are
unintentionally commingled with
human remains due to a natural
disaster, unforeseen accident, act of war
or terrorism, violent explosion, or
similar incident, and such remains
cannot be separated from the remains of
an eligible person, then the remains may
be interred or inurned with the eligible
person, but the identity of the animal
remains shall not be inscribed or
identified on a niche, marker,
headstone, or otherwise.

§553.47 Prohibition of interment,
inurnment or memorialization in an Army
Cemetery of persons who have committed
certain crimes.

(a) Prohibition. Notwithstanding
§§553.43 through 553.45, and pursuant
to 10 U.S.C. 985 and 38 U.S.C. 2411, the
interment or inurnment in an Army
Cemetery of any of the following
persons is prohibited:

(1) Any person identified in writing to
the Executive Director by the Attorney
General of the United States, prior to his
or her interment or inurnment as a
person who has been convicted of a
Federal capital crime and whose
conviction is final (other than a person
whose sentence was commuted by the
President).

(2) Any person identified in writing to
the Executive Director by an appropriate
State official, prior to his or her
interment or inurnment as a person who
has been convicted of a State capital
crime and whose conviction is final
(other than a person whose sentence
was commuted by the Governor of the
State).

(3) Any person found under
procedures specified in § 553.48 to have
committed a Federal or State capital
crime, but who has not been convicted
of such crime by reason of such person
not being available for trial due to death
or flight to avoid prosecution. Notice
from officials is not required for this
prohibition to apply.

(4) Any person identified in writing to
the Executive Director by the Attorney
General of the United States or by an
appropriate State official, prior to his or
her interment or inurnment as a person
who has been convicted of a Federal or
State crime causing the person to be a
Tier III sex offender for purposes of the
Sex Offender Registration and
Notification Act, who for such crime is
sentenced to a minimum of life
imprisonment and whose conviction is
final (other than a person whose
sentence was commuted by the
President or the Governor of a State, as
the case may be).

(b) Notice. The Executive Director is
designated as the Secretary of the
Army’s representative authorized to
receive from the appropriate Federal or
State officials notification of conviction
of capital crimes referred to in this
section.

(c) Confirmation of person’s
eligibility. (1) If notice has not been
received, but the Executive Director has
reason to believe that the person may
have been convicted of a Federal capital
crime or a State capital crime, the
Executive Director shall seek written
confirmation from:

(i) The Attorney General of the United
States, with respect to a suspected
Federal capital crime; or

(ii) An appropriate State official, with
respect to a suspected State capital
crime.

(2) The Executive Director will defer
the decision on whether to inter, inurn,
or memorialize a decedent until a
written response is received.

(d) Due diligence. Army Post
Cemetery Superintendents and
Commanders who have cemeteries for
which they are responsible will make
every effort to determine if the decedent
is ineligible in accordance with 10
U.S.C. 985 and 38 U.S.C. 2411. For
those determined ineligible due to the
provisions of these sections,
commanders will submit their

determinations in writing to the
Executive Director for validation.

§553.48 Findings concerning the
commission of certain crimes where a
person has not been convicted due to death
or flight to avoid prosecution.

(a) Preliminary inquiry. If the
Executive Director has reason to believe
that a decedent may have committed a
Federal capital crime or a State capital
crime but has not been convicted of
such crime by reason of such person not
being available for trial due to death or
flight to avoid prosecution, the
Executive Director shall submit the
issue to the Army General Counsel. The
Army General Counsel or his or her
designee shall initiate a preliminary
inquiry seeking information from
Federal, State, or local law enforcement
officials, or other sources of potentially
relevant information.

(b) Decision after preliminary inquiry.
If, after conducting the preliminary
inquiry described in paragraph (a) of
this section, the Army General Counsel
or designee determines that credible
evidence exists suggesting the decedent
may have committed a Federal capital
crime or State capital crime, then
further proceedings under this section
are warranted to determine whether the
decedent committed such crime.
Consequently the Army General
Counsel or his or her designee shall
present the personal representative with
a written notification of such
preliminary determination and a dated,
written notice of the personal
representative’s procedural options.

(c) Notice and procedural options.
The notice of procedural options shall
indicate that, within fifteen days, the
personal representative may:

(1) Request a hearing;

(2) Withdraw the request for
interment, inurnment, or
memorialization; or

(3) Do nothing, in which case the
request for interment, inurnment, or
memorialization will be considered to
have been withdrawn.

(d) Time computation. The fifteen-day
time period begins on the calendar day
immediately following the earlier of the
day the notice of procedural options is
delivered in person to the personal
representative or is sent by U.S.
registered mail or, if available, by
electronic means to the personal
representative. It ends at midnight on
the fifteenth day. The period includes
weekends and holidays.

(e) Hearing. The purpose of the
hearing is to allow the personal
representative to present additional
information regarding whether the
decedent committed a Federal capital
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crime or a State capital crime. In lieu of
making a personal appearance at the
hearing, the personal representative may
submit relevant documents for
consideration.

(1) If a hearing is requested, the Army
General Counsel or his or her designee
shall conduct the hearing.

(2) The hearing shall be conducted in
an informal manner.

(3) The rules of evidence shall not
apply.

(4) The personal representative and
witnesses may appear, at no expense to
the Government, and shall, at the
discretion of the hearing officer, testify
under oath. Oaths must be administered
by a person who possesses the legal
authority to administer oaths.

(5) The Army General Counsel or
designee shall consider any and all
relevant information obtained.

(6) The hearing shall be appropriately
recorded. Upon request, a copy of the
record shall be provided to the personal
representative.

(f) Final determination. After
considering the hearing officer’s report,
the opinion of the Army General
Counsel or his or her designee, and any
additional information submitted by the
personal representative, the Secretary of
the Army or his or her designee shall
determine the decedent’s eligibility for
interment, inurnment, or
memorialization. This determination is
final and not appealable.

(1) The determination shall be based
on evidence that supports or
undermines a conclusion that the
decedent’s actions satisfied the elements
of the crime as established by the law
of the jurisdiction in which the
decedent would have been prosecuted.

(2) If an affirmative defense is offered
by the decedent’s personal
representative, a determination as to
whether the defense was met shall be
made according to the law of the
jurisdiction in which the decedent
would have been prosecuted.

(3) Mitigating evidence shall not be
considered.

(4) The opinion of the local, State, or
Federal prosecutor as to whether he or
she would have brought charges against
the decedent had the decedent been
available is relevant but not binding and
shall be given no more weight than
other facts presented.

(g) Notice of decision. The Executive
Director shall provide written
notification of the Secretary’s decision
to the personal representative.

§553.49 Exceptions to policies for
interment or inurnment at Army Post
Cemeteries.

(a) Requests for exceptions to policy
will be made to the Executive Director,
Army National Military Cemeteries.

(b) Eligibility standards for interment
and inurnment are based on honorable
military service. Exceptions to the
eligibility standards are rarely granted.
When granted, exceptions are for those
persons who have made significant
contributions that directly and
substantially benefited the U.S. military.

(c) Requests for an exception to the
interment or inurnment eligibility
policies shall be considered only after
the individual’s death.

(d) Procedures for submitting requests
for exceptions to policy for interment
and inurnment will be established by
the Executive Director, Army National
Military Cemeteries.

Brenda S. Bowen,

Army Federal Register Liaison Officer.
[FR Doc. 2019-18664 Filed 8—28-19; 8:45 am]
BILLING CODE 5001-03-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0552]
RIN 1625-AA00

Safety Zone; Ohio River, Portsmouth,
OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters of the Ohio River. This
action is necessary to provide for the
safety of life on these navigable waters
near Portsmouth, OH, during a
fireworks display on September 1, 2019.
This regulation prohibits persons and
vessels from being in the safety zone
unless authorized by the Captain of the
Port Sector Ohio Valley or a designated
representative.

DATES: This rule is effective from 10
p-m. through 10:30 p.m. on September
1, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0552 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MST3 Wesley Cornelius, MSU
Huntington, U.S. Coast Guard;
telephone 304-733-0198, email
Wesley.P.Cornelius@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On May 8, 2019, Hamburg Fireworks
notified the Coast Guard that it would
be conducting a firework display from
the Kentucky Shoreline to
commemorate Labor Day from 10 p.m.
through 10:30 p.m. on September 1,
2019. In response, on July 16, 2019 the
Coast Guard published a notice of
proposed rulemaking (NPRM) titled
Safety Zone; Ohio River, Portsmouth,
OH (84 FR 33880). There we stated why
we issued the NPRM, and invited
comments on our proposed regulatory
action related to this safety zone. During
the comment period that ended August
15, 2019 we received no comments.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because this rule must be
established in time to provide for the
safety of the public before, during, and
after the fireworks display.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Ohio Valley
(COTP) has determined that potential
hazards associated with the fireworks to
be used in this September 1, 2019
display will be a safety concern for
anyone within the safety zone. The
purpose of this rule is to ensure safety
of vessels and the navigable waters in
the safety zone before, during, and after
the scheduled event.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published July
16, 2019. There are no changes in the
regulatory text of this rule from the
proposed rule in the NPRM.

This rule establishes a safety zone
from 10 p.m. through 10:30 p.m. on
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September 1, 2019. The safety zone will
cover all navigable waters from mile
marker 355.8 to mile marker 356.8. The
duration of the zone is intended to
ensure the safety of vessels and these
navigable waters before, during, and
after the scheduled fireworks display.
No vessel or person will be permitted to
enter the safety zone unless expressly
authorized by the COTP or a designated
representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on size, location, and duration
of the safety zone. The safety zone will
be enforced on a one-mile stretch of the
Ohio River near Portsmouth, OH for
one-half hour on one day. Moreover, the
Coast Guard would issue a Broadcast
Notice to Mariners via VHF-FM marine
channel 16 about the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety

zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for

federalism or Indian tribes, please call
or email the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting less than 1 hour that will
prohibit access to the Ohio River from
Mile Marker 355.8 to Mile Marker 356.8.
It is categorically excluded from further
review under paragraph L60(a) in Table
3—1 of U.S. Coast Guard Environmental
Planning Implementing Procedures. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08-0552 to read as
follows:
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§165.T08-0552 Safety Zone; Ohio River,
Portsmouth, OH.

(a) Location. The following area is a
safety zone: All navigable waters on the
Ohio River from Mile Marker 355.8 to
Mile Marker 356.8

(b) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, vessels or persons may not
enter the safety zone described in
paragraph (a) of this section unless
authorized by the Captain of the Port
Sector Ohio Valley or a designated
representative.

(2) To seek permission to enter the
zone, contact the COTP or the COTP’s
designated representative. The COTP or
designated representative may be
contacted on VHF Channel 13 or 16 or
at 1-800-253-7565.

(3) Those in the safety zone must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(c) Enforcement period. This section
will be enforced from 10 p.m. through
10:30 p.m. on September 1, 2019.

Dated: August 23, 2019.
M.A. Wike,

Commander, U.S. Coast Guard, Acting
Captain of the Port Sector Ohio Valley.

[FR Doc. 2019-18597 Filed 8-28-19; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0739]
RIN 1625-AA00

Safety Zone; Apple Vacations
Fireworks; Lake Michigan, Chicago IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Michigan in Chicago, Illinois, in
order to protect vessels and persons
from the potential hazards associated
with a barge based fireworks display.
The temporary safety zone will
encompass all waters within a 560 foot
radius from the designated barge
responsible for the display. The barge
will be located in approximate position
41°55’42.62"” N, 87°37’34.28” W. Vessels
will not be allowed to enter, transit
through, or anchor within the safety
zone without the permission of the
Captain of the Port Lake Michigan or a
designated representative.

DATES: This rule is effective from 9:35
p-m. through 10:05 p.m. on September
9, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0739 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email LT Tiziana Garner, Marine
Safety Unit Chicago, U.S. Coast Guard;
telephone (630) 986—2155, email D09-
DG-MSUChicago-Waterways@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Delaying the effective
date of this rule to wait for a comment
period to run would inhibit the Coast
Guard’s ability to protect the public and
vessels from the hazards associated with
a barge based fireworks display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the rule’s
objectives of protecting safety of life on
the navigable waters in the vicinity of
the fireworks display.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034

(previously 33 U.S.C. 1231). The
Captain of the Port Lake Michigan has
determined that the barge based
fireworks display will pose a significant
risk to public safety and property. Such
hazards include premature and
accidental detonations, falling and
burning debris, and collisions among
spectator vessels. This rule is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while the
fireworks display takes place.

IV. Discussion of the Rule

This rule establishes a safety zone
from 9:35 p.m. through 10:05 p.m. on
September 9, 2019. The safety zone will
encompass all waters within a 560 foot
radius centered on the designated barge
responsible for the fireworks. The barge
will be located in approximate position
41°55'42.62"” N, 87°37'34.28” W. Vessels
will not be allowed to enter, transit
through, or anchor within the safety
zone without the permission of the
Captain of the Port Lake Michigan or a
designated representative. The Captain
of the Port Lake Michigan or a
designated on-scene representative may
be contacted via VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the conclusion that this rule
is not a significant regulatory action. We
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
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relatively small and enforced for a short
time. Also, the safety zone is designed
to allow vessels to transit around it.
Thus, restrictions on vessel movement
within that particular area are expected
to be minimal. Under certain
conditions, moreover, vessels may still
transit through the safety zone when
permitted by the Captain of the Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V. A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting one half hour that will
prohibit entry within 560 feet of
approximate location 41°55°42.62” N,
87°37’34.28” W. It is categorically
excluded from further review under
paragraph L60(a) in Table 3—1 of U.S.
Coast Guard Environmental Planning

Implementing Procedures 5090.1. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0739 to read as
follows:

§165.T09-0739 Safety Zone; Apple
Vacations Fireworks; Lake Michigan,
Chicago, IL.

(a) Location. The safety zone will
encompass all waters within a 560 foot
radius centered on a designated barge
during a barge based fireworks display.
The barge will be located in
approximate position 41°55’42.62” N,
87°3734.28” W.

Effective and enforcement period.
This safety zone will be enforced from
9:35 p.m. until 10:05 p.m. on September
9, 2019.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan or a
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Lake Michigan or a designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Lake Michigan
is any Coast Guard commissioned,
warrant, or petty officer who has been
designated by the Captain of the Port
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Lake Michigan to act on his or her
behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Lake
Michigan or an on-scene representative
to obtain permission to do so. The
Captain of the Port Lake Michigan or an
on-scene representative may be
contacted via VHF Channel 16 or at
414-747-7182. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Lake Michigan, or an on-
scene representative.

Dated: August 22, 2019.
Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2019-18605 Filed 8—-28-19; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2019-0005; FRL-9996-59-
Region 9]

Air Plan Approval; California; Imperial
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve revisions to the Imperial
County Air Pollution Control District
(ICAPCD) portion of the California state
implementation plan (SIP). These
revisions concern emissions of
particulate matter (PM) from open areas
and wood burning appliances and
update certain definitions relevant to
stationary source permitting. We are
approving local rules that regulate these
emission sources under the Clean Air
Act (CAA or the Act).

DATES: This rule is effective on
September 30, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2019-0005. All
documents in the docket are listed on
the https://www.regulations.gov

website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 947-4125 or by
email at vineyard.christine@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.
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I. Proposed Action

On May 3, 2019 (84 FR 19005), the
EPA proposed to approve the following
rules into the California SIP.

Local ) Adopted/ )
agenc Rule No. Rule title amended/ Submitted
gency revised
ICAPCD .. 1071 | DEfINIHIONS et 09/11/18 10/29/18
ICAPCD .. 428 | Wood Burning ApplianCes T .......coeiiiiiiiiiieeieee et 09/11/18 10/29/18
ICAPCD .. 429 | Mandatory Episodic Curtailment of Wood and Other Solid Fuel Burning . 09/11/18 10/29/18
ICAPCD .. 804 | OPEN AFBAS ..ottt ettt ettt ettt sttt st b et a e nr et et nanenne e 09/11/18 10/29/18

1We are not acting on the opacity limit in section E.4.2. of Rule 428 at this time. However, ICAPCD Rule 401 has been approved into the Cali-
fornia SIP (54 FR 5448 February 3, 1989) and established a 20% opacity limit that applies to most sources, including wood burning appliances.
Our action on Rule 428 will not affect the applicability of this existing limit.

We proposed to approve these rules
because we determined that they
comply with the relevant CAA
requirements. Our proposed action
contains more information on the rules
and our evaluation.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received one comment,
which expressed support for our
proposed action.

III. EPA Action

No comments were submitted that
change our assessment of the rules as
described in our proposed action.
Therefore, as authorized in section
110(k)(3) of the Act, the EPA is fully

approving these rules into the California
SIP.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
ICAPCD rules described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
available through www.regulations.gov
and at the EPA Region IX Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
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October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of

Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 28, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: June 28, 2019.

Deborah Jordan,
Acting Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(424)(i)(A)(5),
(c)(485)(i)(A)(4), and (c)(523) to read as
follows:

§52.220 Identification of plan-in part.
* * * * *

(C] * * %

(424] EE

(1) * *x %

(A) * *x %

(5) Previously approved on April 22,
2013 in paragraph (c)(424)(i)(A)(2) of
this section and now deleted with
replacement in (c)(523)(i)(A)(4), Rule
804, “Open Areas,” amended on
October 16, 2012.

(485] E I

(i) * * *

(A) * *x %

(4) Previously approved on June 8,
2017 in paragraph (c)(485)(i)(A)(1) of
this section and now deleted with
replacement in (¢)(523)(i)(A)(1), Rule
101, “Definitions,” revised on February
9, 2016.

* * * * *

(523) New and amended regulations
for the following Air Pollution Control
Districts were submitted on October 29,
2018 by the Governor’s Designee.

(i) Incorporation by reference. (A)
Imperial County Air Pollution Control
District.

(1) Rule 101, “Definitions,” revised on
September 11, 2018.

(2) Rule 428, “Wood Burning
Appliances” except section E.4.2,
adopted on September 11, 2018.

(3) Rule 429, “Mandatory Episodic
Curtailment of Wood and Other Solid
Fuel Burning,” adopted on September
11, 2018.

(4) Rule 804, “Open Areas,” revised
on September 11, 2018.

[FR Doc. 2019-18589 Filed 8-28-19; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2018-0809; FRL-9998-71-
Region 10]

Air Plan Approval; AK: Adoption
Updates and Permitting Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving revisions to
the Alaska State Implementation Plan
(SIP) submitted on October 25, 2018.
The revisions adopt changes to federal
emissions factors and modeling
guidelines, update pre-construction
permitting of stationary sources, and fix
typographical and grammatical errors.
The EPA is also approving the
submitted revisions as meeting major
source pre-construction permitting
requirements for the Fairbanks North
Star Borough fine particulate matter
nonattainment area. On the effective
date of this rule, the Alaska SIP will
include provisions for electronic permit
applications, online notice of draft
permits, revised modeling guidelines,
and updated fine particulate matter
requirements in nonattainment areas.
DATES: This final rule is effective
September 30, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
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No. EPA-R10-0OAR-2018-0809. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information the
disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available at https://
www.regulations.gov, or please contact
the person listed in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.
FOR FURTHER INFORMATION CONTACT:
Kristin Hall (15-H13), EPA Region 10,
Air and Radiation Division, 1200 Sixth
Avenue (Suite 155), Seattle, WA 98101,
at (206) 553—-6357 or hall kristin@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, it means
the EPA.
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I. Background

On October 25, 2018, Alaska
submitted revisions to the Alaska SIP
for approval by the EPA. The
submission includes revisions to Alaska
Administrative Code, Title 18,
Environmental Conservation, Chapter
50, Air Quality Control (18 AAC 50),
state effective September 15, 2018. We
proposed to approve the submitted
revisions on June 11, 2019 (84 FR
27049). An explanation of the Clean Air
Act requirements, a detailed analysis of
the submission, and our reasons for
proposing approval were provided in
the proposal and will not be restated
here. The public comment period for the
proposal ended on July 11, 2019. We
received no comments.

II. Final Action

The EPA is approving, and
incorporating by reference, revisions to
the Alaska SIP submitted on October 25,
2018. We are also approving the
submitted revisions as fulfilling
nonattainment new source review
requirements that were triggered upon
reclassification of the Fairbanks North
Star Borough fine particulate matter
nonattainment area from “moderate’ to
“serious” on May 10, 2017 (82 FR
21711). On the effective date of this
rule, the Alaska SIP will contain the

following rule sections, state effective
September 15, 2018:

e 18 AAC 50.025 Visibility and Other
Special Protection Areas;

e 18 AAC 50.035 Documents,
Procedures, and Methods Adopted by
Reference, except (a)(6), (a)(9), and
(b)(4);

e 18 AAC 50.040 Federal Standards
Adopted by Reference, except (a), (b),
(), (d), (e): (). (j), and (K);

e 18 AAC 50.055 Industrial Processes
and Fuel-Burning Equipment, except
(d)(2)(B);

e 18 AAC 50.215 Ambient Air Quality
Analysis Methods, except (a)(4);

e 18 AAC 50.220 Enforceable Test
Methods, except (c)(1)(A), (B), (C), and
(c)(2);

e 18 AAC 50.225 Owner-Requested
Limits;

¢ 18 AAC 50.230 Preapproved
Emission Limits, except (d);

e 18 AAC 50.260 Guidelines for Best
Available Retrofit Technology under the
Regional Haze Rule;

e 18 AAC 50.311 Nonattainment
Area Major Stationary Source Permits;

e 18 AAC 50.345 Construction, Minor
and Operating Permits: Standard Permit
Conditions, except (b), (c)(3), and (1).

¢ 18 AAC 50.502 Minor Permits for
Air Quality Protection;

e 18 AAC 50.540 Minor Permit:
Application;

e 18 AAC 50.542 Minor Permit:
Review and Issuance;

e 18 AAC 50.560 General Minor
Permits; and

e 18 AAC 50.990 Definitions.

The listed exceptions were not
submitted in the October 25, 2018
submission and are not part of the
current federally-approved Alaska SIP.?
For more information, please see our
prior actions on September 19, 2014 (79
FR 56268) and August 14, 2007 (72 FR
45378).

IIIL. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
provisions set forth below as
amendments to 40 CFR part 52. The
EPA has made, and will continue to
make, these materials generally
available electronically through https://
www.regulations.gov and at the EPA

1The excepted provisions implement New Source
Performance Standards (NSPS), National Emissions
Standards for Hazardous Air Pollutants (NESHAPs),
and title V of the Clean Air Act and are not relied
on by the state to attain or maintain the NAAQS
under Clean Air Act section 110 and the SIP; or are
inconsistent with Clean Air Act requirements.

Region 10 office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by the EPA for inclusion in
the State Implementation Plan, have
been incorporated by reference by the
EPA into that plan, are fully federally-
enforceable under sections 110 and 113
of the Clean Air Act as of the effective
date of the final rulemaking of the EPA’s
approval, and will be incorporated by
reference in the next update to the SIP
compilation.2

IV. Statutory and Executive Order
Review

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable federal regulations. 42 U.S.C.
7410(k); 40 CFR 52.02(a). Thus, in
reviewing SIP submissions, the EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

262 FR 27968 (May 22, 1997).
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¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (15 U.S.C. 272 note) because
this action does not involve technical
standards; and

e Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where the EPA or an Indian
tribe has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and it will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 28, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping

requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 31, 2019.
Chris Hladick,
Regional Administrator, Region 10.

For the reasons set forth in the
preamble, 40 CFR part 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart C—Alaska

m 2.In §52.70, the table in paragraph (c)
is amended by revising entries “18 AAC
50.025”, “18 AAC 50.035”, “18 AAC
50.040”’, ““18 AAC 50.055”, “18 AAC
50.215°, “18 AAC 50.220”, “18 AAC
50.225”, “18 AAC 50.230”, “18 AAC
50.260”’, “18 AAC 50.311”, “18 AAC
50.345”, “18 AAC 50.502”, “18 AAC
50.540”’, “18 AAC 50.542”, “18 AAC
50.560"’, and “18 AAC 50.990” to read
as follows:

§52.70 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED ALASKA REGULATIONS AND STATUTES

State citation Title/subject

State
effective
date

EPA approval date

Explanations

Alaska Administrative Code Title 18 Environmental Conservation, Chapter 50—Air Quality Control (18 AAC 50)

18 AAC 50—Article 1. Ambient Air Quality Management

18 AAC 50.025 ...... Visibility and Other Special Pro- 9/15/2018 8/29/2019, [Insert Federal Reg-
tection Areas. ister citation).
18 AAC 50.035 ...... Documents, Procedures, and 9/15/2018 8/29/2019,[Insert Federal Reg- except (a)(6), (a)(9), and (b)(4).
Methods Adopted by Ref- ister citation).
erence.
18 AAC 50.040 ...... Federal Standards Adopted by 9/15/2018 8/29/2019, [Insert Federal Reg- except (a), (b), (c), (d), (e), (9),
Reference. ister citation]. (i), and (k).
18 AAC 50.055 ...... Industrial Processes and Fuel- 9/15/2018 8/29/2019, [Insert Federal Reg- except (d)(2)(B).
Burning Equipment. ister citation).
18 AAC 50—Article 2. Program Administration
18 AAC 50.215 ...... Ambient Air Quality Analysis 9/15/2018 8/29/2019, [Insert Federal Reg- except (a)(4).
Methods. ister citation).
18 AAC 50.220 ...... Enforceable Test Methods .......... 9/15/2018 8/29/2019, [Insert Federal Reg- except (c)(1)(A), (B), (C), and

ister citation].

©)(2).



45422

Federal Register/Vol. 84, No. 168/ Thursday, August 29, 2019/Rules and Regulations

EPA-APPROVED ALASKA REGULATIONS AND STATUTES—Continued

State
State citation Title/subject effective EPA approval date Explanations
date
18 AAC 50.225 ...... Owner-Requested Limits ............. 9/15/2018 8/29/2019, [Insert Federal Reg-
ister citation].
18 AAC 50.230 ...... Preapproved Emission Limits ...... 9/15/2018 8/29/2019, [Insert Federal Reg- except (d).
ister citation].
18 AAC 50.260 ...... Guidelines for Best Available 9/15/2018 8/29/2019, [Insert Federal Reg-
Retrofit Technology under the ister citation).
Regional Haze Rule.
18 AAC 50—Article 3. Major Stationary Source Permits
18 AAC 50.311 ...... Nonattainment Area Major Sta- 9/15/2018 8/29/2019, [Insert Federal Reg-
tionary Source Permits. ister citation].
18 AAC 50.345 ...... Construction, Minor and Oper- 9/15/2018 8/29/2019, [Insert Federal Reg- except (b), (c)(3), and (I).
ating Permits: Standard Permit ister citation].
Conditions.
18 AAC 50—Article 5. Minor Permits
18 AAC 50.502 ...... Minor Permits for Air Quality Pro- 9/15/2018 8/29/2019, [Insert Federal Reg-
tection. ister citation].
18 AAC 50.540 ...... Minor Permit: Application ............ 9/15/2018 8/29/2019, [Insert Federal Reg-
ister citation].
18 AAC 50.542 ...... Minor  Permit: Review and 9/15/2018 8/29/2019, [Insert Federal Reg-
Issuance. ister citation].
18 AAC 50.560 ...... General Minor Permits ................ 9/15/2018 8/29/2019, [Insert Federal Reg-
ister citation].
18 AAC 50—Article 9. General Provisions
18 AAC 50.990 ...... Definitions .......cccovveeveiinicienee, 9/15/2018 8/29/2019, [Insert Federal Reg-
ister citation].
* * * * *

[FR Doc. 2019-18594 Filed 8-28-19; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2018-0133; FRL-9990-48—
Region 9]

Air Plan Revisions; California;
Technical Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
delete various local rules from the
California State Implementation Plan
(SIP) that were approved in error. These
rules include general nuisance
provisions, federal New Source
Performance Standards or National
Emission Standards for Hazardous Air
Pollutant requirements, hearing board
procedures, variance provisions, and
local fee provisions. The EPA has
determined that the continued presence
of these rules in the SIP is potentially
confusing and thus problematic for
affected sources, the state, local
agencies, and the EPA. The intended
effect is to delete these rules to make the

SIP consistent with the Clean Air Act.
The EPA is also taking final action to
make certain other corrections to
address errors made in previous actions
taken by the EPA on California SIP
revisions.

DATES: This rule is effective on
September 30, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket No.
EPA-R09-OAR-2018-0133. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business information
or other information whose disclosure is
restricted by statute. Certain other
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materials, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available through http://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Kevin Gong, Rules Office, EPA Region
IX, 75 Hawthorne Street, San Francisco,
CA 94105, (415) 972-3073, gong.kevin@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.
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II. Public Comments and EPA Responses
III. EPA Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Proposed Action

On August 27, 2018 (83 FR 43576),
pursuant to section 110(k)(6) of the
Clean Air Act (CAA or “Act”), the EPA
proposed to delete various local rules
from the California State
Implementation Plan (SIP) that were
approved in error. These rules include
general nuisance provisions, federal
New Source Performance Standards or
National Emission Standards for
Hazardous Air Pollutant requirements,
hearing board procedures, variance
provisions, and local fee provisions. The
EPA proposed to delete the rules based
on the Agency’s determination that the
rules were approved in error and that
the continued presence of these rules in
the SIP is potentially confusing and thus
problematic for affected sources, the
state, local agencies, and the EPA. Table
1 in the proposed rule lists the specific
rules that were proposed for deletion.!
In our August 27, 2018 proposed rule,
the EPA also proposed to make certain
other corrections to address errors made
in previous actions taken by the EPA on
California SIP revisions.2

One such correction includes the
reinstatement in the applicable SIP of
the following rules that were previously
incorporated by reference but that were
erroneously deleted: Lake County
AQMD Table I “Agencies Designated to
Issue Agricultural Burning Permits”,
Table II “Daily Quota of Agricultural
Material that May Be Burned by
Watershed”, Table III “Guides for
Estimating Dry Weights of Several
California Fuel Types”, and Table IV
“Particulate Matter Emissions Standard

1See 83 FR 43576, at 43577—43579.
2See 83 FR 43576, at 43582—43585.

for Process Units and Process
Equipment” (all adopted on November
22,1976 and submitted to the EPA on
February 10, 1977), and Nevada County
APCD Rule 404 “Upset Conditions,
Breakdown or Scheduled Maintenance”
(excluding paragraph (D) (adopted on
May 7, 1979 and submitted to the EPA
on October 15, 1979)).

Another such correction is the
incorporation by reference of the
following rules that were previously
approved but not incorporated by
reference: Eastern Kern APCD Rules 108
“Stack Monitoring” and 417
“Agricultural and Prescribed Burning”
(both amended on July 24, 2003 and
submitted to the EPA on November 4,
2003), El Dorado County AQMD Rule
1000.1 “Emission Statement Waiver”
(adopted on September 21, 1992 and
submitted to the EPA on November 12,
1992), and Northern Sierra AQMD Rules
212 “Process Weight Table” and 213
““Storage of Gasoline Products” (adopted
on September 11, 1991 and submitted to
the EPA on October 28, 1996). Other
types of corrections include deletion of
rules that were previously disapproved
but erroneously incorporated by
reference, deletion of rules that were
previously deleted but for which the
deletion was not codified, and other
revisions to address errors in
amendatory instructions and publishing
errors, and to clarify the documents that
were previously approved.

An explanation of the relevant CAA
requirements and the rationale for each
of the proposed deletions and
corrections were provided in the
proposed rule and will not be restated
here.

I1. Public Comments and EPA
Responses

The EPA received four comments on
the proposal. The comments raised
issues that are outside of the scope of
this rulemaking, including forest
management, wildfire suppression, the
Cross-State Air Pollution Rule, and
California motor vehicle emission
standards. None of these comments
concerned any of the specific issues
raised in the proposal, nor did they
address the EPA’s rationale for the
proposed deletions and corrections.
Therefore, the EPA is not responding to
the comments and is finalizing the
action as proposed. All the comments
received are included in the docket for
this action.

III. EPA Action

Under CAA section 110(k)(6), the EPA
is taking final action to delete the rules
listed in Table 1 of the August 27, 2018
proposed rule and any earlier versions

of these rules from the corresponding air
pollution control district portions of the
California SIP. The EPA is taking this
action based on our determination that
the rules were previously approved into
the applicable California SIP in error.

We are also taking final action to
make certain other corrections to fix
errors in previous rulemakings on
California SIP revisions as described in
detail in the August 27, 2018 proposed
rule and summarized above.

IV. Incorporation by Reference

In this action, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
Eastern Kern APCD rules, El Dorado
County AQMD rule, and Northern Sierra
AQMD rules described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these materials
available through www.regulations.gov
and at the EPA Region IX Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely corrects
errors in previous rulemakings on SIP
revisions and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
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affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, this action does not
have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 28, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it

extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 22, 2019.
Deborah Jordan,
Acting Regional Administrator, Region IX.

Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by:
m a. Adding paragraphs (b)(1)(iii),

(b)(13)(ii), (b)(14)(iii), (b)(15)(ii), (b
through (21), (c)(6)(iii)(D), (c)(6)(v)
(c)(6)(vi)(F), (C( (6)(viii)(C), (c)(B)(xi

)(16)
(D),
i)(E),

(c)(6)(xvi)(E), (c)(6)(xvii)(C) and (D),
(c)(6)(xxi)(B), (c)(6)(xxv) and (xxvi),
(c)(22)(1)(A)(7), (c)(26)(HH)(E),
(c)(26)(viii)(E), (c)(26)(xvi)(G),
(c)(27)(vii)(F), (c)(28)(iv)(D), (c)(31)(H)(),
(c)(35)(ix)(D), (c)(39)(x)(F), (c)(42)(D)(G),
(c)(47)()(H), (c)(51)(xiv)(F),
(c)(58)(iii)(D), (c)(89)(iii)(F),
(c)(89)(vi)(C), (c)(93)(iii)(F),
(c)(93)(iv)(G), (c)(124)(vi)(D),
(c)(124)(viii)(D), (C)(124)(1X) E),
(c)(124)(x)(D), (c)(159)(iii)(I),
(c)(164)(1)(B)(6), (c)(168)({H)(A)(10),
(c)(168)(i)(B)(2), (c)(190)(H)(C)(2),
(c)(246)(i)(A)(6), and (c)(321)(i)(A);

m b. Redesignating paragraph
(c)(27)(viii)(F) as paragraph
(c)(27)(vii)(G);

m c. Redesignating paragraph
(c)(280)(i)(C)(2) as paragraph
(c)(280)(1)(B)(2);

] emoving and reserving paragraphs
(

)(i)(A)(2); and
Rev151ng paragraphs (c)(37)(iv)(D),

52)(xii)(B), (c)(205)(i)(A)(1), and
c)(423).

The additions and revisions read as
follows:

d.R

cg% 78)(1)(A)(3), (c)(284)(1)(A)(5), and
350

e.

§52.220 Identification of plan—in part.
* * * * *
(b) *

L

(iii) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement, Part V,
Paragraph 4.A.

* * * * *

(13) * % %

(ii) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement, Rules 52
and 53.

(14) * k%

(iii) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement, Rule 117.

(15) * Kk ok

(ii) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement, Section 2—
1.

(16) Bay Area Air Quality
Management District.

(i) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement, Division
11.

(17) Riverside County Air Pollution
Control District.

(i) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement, Rules 51
and 106.

(ii) Previously approved on May 31,
1972 in paragraph (b) of this section and
now deleted without replacement,
Regulation V.

(18) Monterey-Santa Cruz County
Unified Air Pollution Control District.

(i) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement, Rule 402.

(19) San Benito County Air Pollution
Control District.

(i) Previously approved on May 31,
1972 in paragraph (b) of this section and
now deleted without replacement, Rule
403.

(20) Del Norte County Air Pollution
Control District.

(i) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement,
Regulation IV, introductory paragraph.

(21) Humboldt County Air Pollution
Control District.

(i) Previously approved on May 31,
1972 in this paragraph (b) and now
deleted without replacement, Rule 51.

E(é)) * *x %

(111) * % %

(D) Previously approved on
September 22, 1972 in this paragraph
(c)(6) and now deleted without
replacement, Rules 4.5 and 4.6.

* * * * *
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(V)* L

(D) Previously approved on
September 22, 1972 in this paragraph
(c)(6) and now deleted without
reI()la]cement, Rules 78 and 79.

vi * * %

(F) Previously approved on September
22,1972 in this paragraph (c)(6) and
now deleted without replacement, Rules
419 and 420.

(viii) * * *

(C) Previously approved on
September 22, 1972 in this paragraph
(c)(6) and now deleted without
replacement, Rules 3:2, 3:3, 3:4, 3:5 and
4:2.

(Xi) L

(E) Previously approved on September
22,1972 in this paragraph (c)(6) and
now deleted without replacement, Rules
3:2 and 3:6.

* * * * *

(XVi] * Kk %

(E) Previously approved on September
22,1972 in this paragraph (c)(6) and
now deleted without replacement, Rules
52, 85, 91 and 96.

(xvii) * * *

(C) Previously approved on
September 22, 1972 in this paragraph
(c)(6) and now deleted without
replacement, Rule 51.

(D) Previously approved on
September 22, 1972 in this paragraph
(c)(6) and now deleted without

replacement, Regulation VI.
* * * * *

(XXi] * Kk %

(B) Previously approved on
September 22, 1972 in this paragraph
(c)(6) and now deleted without
replacement, Rule 51.

(xxv) Amador County Air Pollution
Control District.

(A) Previously approved on
September 22, 1972 in this paragraph
(c)(6) and now deleted without
replacement, Rules 5 and 6.

(xxvi) Trinity County Air Pollution
Control District.

(A) Previously approved on
September 22, 1972 in this paragraph
(c)(6) and now deleted without
replacement, Regulation IV,
introductory paragraph, and Rules 56,
62, 67 and 68.

(22) L
(1) N
(A] * Kk K

(7) Previously approved on May 11,
1977 in paragraph (c)(22)(i)(A)(6) of this
section and now deleted without
replacement, Division 11, Section
11101.

* * * * *

(26] EE

(ii) * % %

(E) Previously approved on May 11,
1977 in paragraph (c)(26)(ii)(C) of this
section and now deleted without

replacement, Regulation 8.
(viii) * * *
(E) Previously approved on August
22,1977 in paragraph (c)(26)(viii)(A) of
this section and now deleted without

replacement, Rule 205.
* * * * *

(XVi) * k%

(G) Previously approved on June 14,
1978 in paragraph (c)(26)(xvi)(B) of this
section and now deleted without
replacement, Rules 701, 702, 704, 711,
712, 713, 714, 715 and 716.

* * * * *

(27] * % %

(Vll) * Kk %

(F) Previously approved on June 14,
1978 in paragraph (c)(27)(vii)(A) of this
section and now deleted without

replacement, Rule 711.
* * * * *

(28] E

(iv) * *x %

(D) Previously approved on May 11,
1977 in paragraph (c)(28)(iv)(A) of this
section and now deleted without
replacement, Rules 205 and 603.

* * * * *
(31] R
(i] * * %

(J) Previously approved on June 6,
1977 in paragraph (c)(31)(i)(B) of this
section and now deleted without

replacement, Rule 402.
* * * * *

(35] E

(iX) * % %

(D) Previously approved on June 14,
1978 in paragraph (c)(35)(ix)(C) of this
section and now deleted without
replacement, Rules 340, 620, 630, 640
and 650.

* * * * *

(37] E

(iv) * * %

(D) Previously approved on August 4,
1978 and now deleted without
replacement Rules 300, 800, 1600, 1601,
1610 to 1612, 1620, 1700 to 1701, 1710
to 1714, 1720 to 1725, and 1730 to 1736.

* * * * *
(39] * % %
(X) * * %

(F) Previously approved on September
14, 1978 in paragraph (c)(39)(x)(A) of
this section and now deleted without
replacement, Rules 700 and 703
(paragraphs (E) and (I)).

* * * * *
(42] * % %
(l] * Kk K

(G) Previously approved on August
11, 1978 in paragraph (c)(42)(i)(A) of
this section and now deleted without

replacement, Rule 513.
* * * * *

(47) L

(1) * K %

(H) Previously approved on May 9,
1980 in paragraph (c)(47)(i)(A) of this
section and now deleted without
replacement for implementation in the
Mojave Desert Air Quality Management
District (Riverside County), Rule 1231.

* * * * *
(51) * k%
(XiV] * *x *

(F) Previously approved on May 18,
1981 in paragraph (c)(51)(xiv)(A) of this
section and now deleted without

replacement, Rule 706.
* * * * *

(52) * *x %

(Xii) * % %

(B) Previously approved on May 18,
1981 in paragraph (c)(52)(xii)(A) of this
section and now deleted without
replacement, Rule 404 (paragraph (D)).

* * * * *

(58) * *x %

(111) * % %

(D) Previously approved on January
27,1981 in paragraph (c)(58)(iii)(A) of
this section and now deleted without

replacement, Rule 617.
* * * * *

(89) * *x %

(111) * k%

(F) Previously approved on April 12,
1982 in paragraph (c)(89)(iii)(B) of this
section and now deleted without

replacement, Rules 9.7 and 9.8.
* * * * *

(Vi) * % %

(C) Previously approved on April 13,
1982 in paragraph (c)(89)(vi)(A) of this
section and now deleted without

replacement, Section 1602.
* * * * *

(93) * k%

(111) * % %

(F) Previously approved on April 23,
1982 in paragraph (c)(93)(iii)(A) of this
section and now deleted without
replacement, Rules 516 (paragraph (C)),
703 and 710.

(IV) * x %

(G) Previously approved on April 23,
1982 in paragraph (c)(93)(iv)(A) of this
section and now deleted without
replacement, Rules 516 (paragraph (C)),
703 and 710.

* * * * *

(124) E

(Vi) EE

(D) Previously approved on November
10, 1982 in paragraph (c)(124)(vi)(A) of
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this section and now deleted without

replacement, Rule 620.

(viii) * * *

(D) Previously approved on November
10, 1982 in paragraph (c)(124)(viii)(A) of
this section and now deleted without
replacement, Rule 620.

(IX] * *x ok

(E) Previously approved on November
10, 1982 in paragraph (c)(124)(ix)(A) of
this section and now deleted without
replacement, Rule 620.

(X) * k%

(D) Previously approved on November
10, 1982 in paragraph (c)(124)(x)(A) of
this section and now deleted without
replacement, Rule 620.

* * * * *

(159) E

(111) * % %

(I) Previously approved on July 13,
1987 in paragraph (c)(159)(iii)(A) of this
section and now deleted without

replacement, Rule 208.
* * * * *

(6) Previously approved on April 17,
1987 in paragraph (c)(164)(i)(B)(1) of
this section and now deleted without
replacement, Rules 600 and 610.

* * * * *

168)* E

(10) Previously approved on February
3, 1987 in paragraph (c)(168)(i)(A)(1) of
this section and now deleted without
replacement, Rule 619.

(B) * * %

(2) Previously approved on February
3, 1987 in paragraph (c)(168)(i)(B)(1) of
this section and now deleted without
replacement, Section 1701.Q.

* * * * *

(190) * * *

i * % %

%C):) * *x %

(2) Rule 1000.1, “Emission Statement
Waiver,” adopted on September 21,
1992.

* * * * *

(205) E

(1) * % %

(A] * * %

(1) Emissions inventory, 15% Rate-of-
Progress plan, Post-1996 Rate-of-
Progress plan, modeling, and ozone
attainment demonstration, as contained
in the “Rate-of-Progress and Attainment
Demonstration Plans for the Kern
County Air Pollution Control District,”
adopted on December 1, 1994.

* * * * *

(246) * % %

(i) * * *

(A) * *x %

(6) Rules 212, “Process Weight
Table,” and 213, “Storage of Gasoline
Products,” adopted on September 11,
1991.

* * * * *

(321] L

(1] * Kk %

(A) Kern County Air Pollution Control
District.

(1) Rules 108, ““Stack Monitoring,”
and 417, “Agricultural and Prescribed
Burning,” amended on July 24, 2003.

* * * * *

(423) New and amended regulations
for the following APCDs were submitted
on September 21, 2012, by the
Governor’s designee.

(i) Incorporation by reference. (A)
Placer County Air Pollution Control
District.

(1) Rule 301, “Nonagricultural
Burning Smoke Management,” amended
on February 9, 2012.

(2) Rule 302, “Agricultural Waste
Burning Smoke Management,” amended
on February 9, 2012.

(3) Rule 303, “Prescribed Burning
Smoke Management,” amended on
February 9, 2012.

(4) Rule 304, “Land Development
Burning Smoke Management,” amended
on February 9, 2012.

(5) Rule 305, “Residential Allowable
Burning,” amended on February 9,
2012.

(6) Rule 306, “Open Burning of
Nonindustrial Wood Waste at
Designated Disposal Sites,” amended on
February 9, 2012.

(7) Rule 233, “Biomass Boilers,”
amended on June 14, 2012.

(B) Sacramento Metropolitan Air
Quality Management District.

(1) Rule 417, “Wood Burning
Appliances,” adopted on October 26,
2006.

(2) Rule 421, “Mandatory Episodic
Curtailment of Wood and Other Solid
Fuel Burning (except section 402),”
amended on September 24, 2009.

(C) South Coast Air Quality
Management District.

(1) Rule 461, “Gasoline Transfer and
Dispensing,” amended on April 6, 2012.

(D) Antelope Valley Air Quality
Management District.

(1) Rule 107, “Certification of
Submission and Emission Statements,”
adopted on May 15, 2012.

(2) Rule 1151, “Motor Vehicle and
Mobile Equipment Coating Operations,”
amended on June 19, 2012.

(E) Santa Barbara County Air
Pollution Control District.

(1) Rule 102, “Definitions” amended
on June 21, 2012.

(2) Rule 353, “Adhesives and
Sealants,” revised on June 21, 2012.

(3) Rule 321, “Solvent Cleaning
Machines and Solvent Cleaning,”
revised on June 21, 2012.

(4) Rule 330, “Surface Coating of
Metal Parts and Products,” revised on
June 21, 2012.

(5) Rule 349, “Polyester Resin
Operations,” revised on June 21, 2012.

(F) Feather River Air Quality
Management District.

(1) Rule 10.1, “New Source Review,”
as amended on February 6, 2012.

(G) Butte County Air Quality
Management District.

(1) Rule 300, “Open Burning
Requirements, Prohibitions and
Exemptions,” amended on February 24,
2011.

(2) Previously approved on July 8,
2015 in paragraph (c)(423)(i)(G)(1) of
this section and now deleted with
replacement in paragraph
(c)(474)(i)(C)(1), Rule 300, “Open
Burning Requirements, Prohibitions and
Exemptions,” approved on February 24,
2011.

(ii) Additional material—(A)
Sacramento Metropolitan Air Quality
Management District. (1) Rule 421,
“Mandatory Episodic Curtailment of
Wood and Other Solid Fuel Burning,”
Financial Hardship Exemption Decision
Tree, dated December 12, 2007.

* * * * *

§52.273 [Amended]

m 3. Section 52.273 is amended by
redesignating paragraph (a)(6)(ii)(D) as
paragraph (a)(19)(iii).

[FR Doc. 2019-18601 Filed 8-28-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2018-0161; FRL-9997-41]
Buprofezin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of buprofezin in
or on multiple commodities which are
identified and discussed later in this
document. Interregional Research
Project No. 4 (IR-4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
August 29, 2019. Objections and
requests for hearings must be received
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on or before October 28, 2019, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0161, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2018-0161 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 28, 2019. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2018-0161, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of July 24,
2018 (83 FR 34968) (FRL-9980-31),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7E8654) by IR—4,
IR—4 Project Headquarters, Rutgers, The
State University of New Jersey, 500
College Road East, Suite 201W,

Princeton, NJ 08540. The petition
requested that 40 CFR part 180 be
amended by establishing tolerances for
residues of buprofezin, 2-(1,1-
dimethylethyl)iminotetrahydro-3(1-
methylethyl)-5-phenyl-4H-1,3,5-
thiadiazin-4-one in or on the following
raw agricultural commodities: Fig at
0.70 parts per million (ppm), Leafy
greens subgroup 4-16A, except head
lettuce and radicchio at 35 ppm;
Brassica, leafy greens, subgroup 4-16B
at 60 ppm; Vegetable, brassica, head
and stem, group 5-16 at 12.0 ppm; Leaf
petiole vegetable subgroup 22B at 35
ppm; Celtuce at 35 ppm; Fennel,
Florence at 35 ppm; Kohlrabi at 12.0
ppm; Tropical and subtropical, small
fruit, edible peel, subgroup 23A at 5.0
ppm; Tropical and subtropical, small
fruit, inedible peel, subgroup 24A at
0.30 ppm; Cottonseed subgroup 20C at
0.35 ppm; Fruit, citrus, group 10-10 at
2.5 ppm; Fruit, stone, group 12-12,
except apricot and peach at 2.0 ppm;
Fruit, small, vine climbing, except fuzzy
kiwifruit, subgroup 13-07F at 2.5 ppm
and Nut, tree, group 14-12 at 0.05 ppm.
The petition also requested to remove
the established tolerances for residues of
buprofezin in or on the following raw
agricultural commodities: Acerola at
0.30 ppm; Brassica, head and stem,
subgroup 5A at 12.0 ppm; Brassica,
leafy greens, subgroup 5B at 60 ppm;
Cotton, undelinted seed at 0.35 ppm;
Fruit, citrus, group 10 at 2.5 ppm; Fruit,
stone, group 12, except apricot and
peach at 1.9 ppm; Grape at 2.5 ppm;
Longan at 0.30 ppm; Lychee at 0.30
ppm; Nut, tree group 14 at 0.05 ppm;
Olive at 3.5 ppm; Olive, oil at 4.8 ppm;
Pistachio at 0.05 ppm; Spanish lime at
0.30 ppm; Turnip, greens at 60 ppm;
Vegetable, leafy, except Brassica, group
4, except head lettuce and radicchio at
35 ppm; and Wax jambu at 0.30 ppm.
That document referenced a summary of
the petition prepared by Nichino
America, Inc., the registrant, which is
available in the docket, http://
www.regulations.gov. No comments
were received on the notice of filing.
Based upon review of the data
supporting the petition, EPA has
modified the levels at which some of the
tolerances are being established and has
corrected some of the commodity
definitions to be consistent with Agency
nomenclature. The reasons for these
changes are explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”


http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
mailto:RDFRNotices@epa.gov

45428

Federal Register/Vol. 84, No. 168/ Thursday, August 29, 2019/Rules and Regulations

Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for buprofezin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with buprofezin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The primary organs of buprofezin
toxicity are the liver and the thyroid. In
subchronic toxicity studies in rats,
increased microscopic lesions in liver
and thyroid, increased liver weights,
and increased thyroid weight in males
were seen. In chronic studies in the rat,
an increased incidence of follicular cell
hyperplasia and hypertrophy in the
thyroid of males were reported. In
chronic studies in the dog, increased
relative liver weights were reported in
females. Effects observed in a 24-day
dermal toxicity study in rats included
inflammatory infiltrate of the liver and
an increase in acanthosis and
hyperkeratosis of the skin in females.
Following inhalation exposure of rats,
the adrenal gland was the target of
buprofezin toxicity (i.e., increased
weight and microscopic findings of
minimal hypertrophy of the cortex).

The devel%pmental toxicity study in
the rat showed reduced ossification and

reduced pup weight at maternally toxic
doses (death, decreased pregnancy rates,
increased resorption rates). No
developmental toxicity was observed in
the rabbit at or below maternally toxic
dose levels. The reproductive toxicity
study showed decreased pup body
weights at dose levels where liver
effects (increased relative and/or
absolute liver weights) and decreased
body weight gains were observed in the
parental generations. In contrast,
evidence of post-natal offspring
sensitivity was observed in the
comparative thyroid toxicity assay
(CTA) study. Rat pups experienced
decreased body weight during early
lactation and increased thyroid
stimulating hormone (TSH) levels at a
dose that did not elicit toxicity in the
dams. Higher doses were required to
elicit maternal toxicity which included
increased serum TSH concentration,
decreased serum T4 levels and
histopathological findings in the thyroid
(increased follicular cell height and
follicular cell hypertrophy). Pre-natal
sensitivity was not evident in the CTA
study as fetal toxicity (increased thyroid
weight in males and increased TSH
levels in males and females) was
observed only at maternally toxic doses.

EPA has classified buprofezin into the
category of ““Suggestive Evidence of
Carcinogenicity, but not sufficient to
assess human carcinogenic potential”
based on liver tumors in female mice
only. Buprofezin was negative in in vitro
and in vivo genotoxicity assays. The
Agency noted findings from the
published literature indicate that
buprofezin causes cell transformation
and induces micronuclei in vitro, but
determined that, in the absence of a
positive response in an in vivo
micronucleus assay, buprofezin may
have aneugenic potential which is not
expressed in vivo. The Agency has
determined that the cRfD is protective
for carcinogenic effects.

Aniline is a substance that may be
formed in food from buprofezin and its
aniline-containing metabolites as a
result of cooking but is toxicologically
different from buprofezin and its other
metabolites. EPA has classified aniline
as a B2-probable human carcinogen
with an oral cancer slope factor of 5.7
x 1073 (mg/kg/day) ~! which is
considered very conservative for cancer
assessment of aniline. The Agency did
not identify any other oral endpoint.

Specific information on the studies
received and the nature of the adverse
effects caused by buprofezin as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://

www.regulations.gov in the document
titled “Buprofezin. Human Health Risk
Assessment for Proposed New Uses on
Figs and Greenhouse-Grown Peppers
and the Establishment of Permanent
Tolerances in/on Fig and Tolerance
Conversions to Leafy Greens, Subgroup
4-16A, Except Head Lettuce and
Radicchio; Brassica, Leafy Greens,
Subgroup 4-16B; Vegetable, Brassica,
Head and Stem, Group 5-16; Leaf
Petiole Vegetable Subgroup 22B;
Celtuce; Florence Fennel; Kohlrabi; and
Tolerance Expansions to All Members of
Fruit, Citrus Group 10-10; Fruit, Stone,
Group 12-12; Nut, Tree, Group 14-12;
Tropical and Subtropical, Small Fruit,
Edible Peel, Subgroup 23A; Tropical
and Subtropical, Small Fruit, Inedible
Peel, Subgroup 24A; Cottonseed
Subgroup 20C; and Fruit, Small, Vine
Climbing, Except Fuzzy Kiwifruit,
Subgroup 13-07F” on pages 59-63 in
docket ID number EPA-HQ-OPP-2018—
0161.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for buprofezin and aniline
used for human risk assessment is
shown in Table 1 of this unit.


http://www.regulations.gov
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR BUPROFEZIN AND ANILINE FOR USE IN HUMAN

HEALTH RISK ASSESSMENT

Exposure/scenario

Point of departure
and uncertainty/safe-
ty factors

RfD, PAD for risk as-
sessment

Study and toxicological effects

Acute dietary (General popu-
lation including infants and
children).

An acute RfD for the general population including infants and children was not selected because the effects
observed in the animal studies that could be attributed to a single day exposure were not applicable to the
general population.

Acute dietary (Females 13 to
49 years of age). kg/day.
UFa = 10x

UFy = 10x

Chronic dietary (All populations)

NOAEL = 200 mg/

FQPA SF = 1x
LOAEL = 10 mg/kg/

Acute RfD = 2.0 mg/

kg/day.
aPAD = 2.0 mg/kg/
day

Chronic RfD = 0.033

day. mg/kg/day.
UFa = 3x cPAD = 0.033 mg/
UFy = 10x kg/day
FQPA SF = 10x
(UFy). males).

Developmental Toxicity Study—Rat.
Developmental LOAEL = 800 mg/kg/day based on reduced os-
sification & decreased fetal body weight.

Comparative Thyroid Toxicity Analysis (CTA) Study—rats.

Offspring LOAEL = 10.0 mg/kg/day based on significantly de-
creased pup body weight ({8-13% in males during LD 4-10
and 18-9% in females during LD 4-7) compared to controls
and increased TSH levels on LD 4 and LD 21 (T23-34% in

Cancer—Buprofezin (Oral, der-
mal, inhalation).

“Suggestive Evidence of Carcinogenicity, but not sufficient to assess human carcinogenic potential”. The cRfD
is considered protective of the cancer effects.

Cancer—Aniline (Oral, dermal,
inhalation).

B2—probable human carcinogen with an oral cancer slope factor of 5.7 x 103 (mg/kg/day) —1

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. NOAEL = no-observed-adverse-effect-
level. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference dose. UF = uncertainty factor. UFa = extrapolation from animal
to human (interspecies). UFy = potential variation in sensitivity among members of the human population (intraspecies). UF_ = use of a LOAEL

to extrapolate a NOAEL.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to buprofezin, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
buprofezin tolerances in 40 CFR
180.511. EPA assessed dietary
exposures from buprofezin in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for buprofezin.

In estimating acute dietary exposure,
EPA used food consumption
information from the United States
Department of Agriculture (USDA)
National Health and Nutrition
Examination Survey, What We Eat in
America, (NHANES/WWEIA; 2003—
2008). As to residue levels in food, EPA
assumed 100 percent crop treated (PCT)
for all commodities. Total residues of
concern in crop commodities (i.e.,
buprofezin and the BF4 Conjugate (2-(2-
hydroxy-1,1-dimethylethylimino)-3-
isopropyl-5-phenyl-1,3,5-thiadiazinan-
4-one) which is not detectable by data
collection methods but which may be
estimated from metabolism data) were
based on tolerance level residues of
buprofezin and available metabolism/

magnitude of the data to estimate other
residues of concern. Given the potential
for BF9 (3-isopropyl-5-phenyl-1,3,5-
thiadiazinan-2,4-dione) and BF12 (1-
isopropyl-3-phenylurea) to concentrate
to a greater degree than buprofezin in
processed commodities, Dietary
Exposure Evaluation Model (DEEM)
default processing factors were retained
for all commodities, except for tomato
paste and puree, which were reduced
based on empirical data. Based on the
submitted lemon metabolism data,
which indicated that residues of
concern are primarily found in/on the
peel, the maximum theoretical
concentration factor for peel was used to
estimate residues of concern in citrus
peel. Total residues of concern in meat
(i.e., buprofezin and BF2 (2-tert-
butylimino-5-(4-hydroxyphenyl)-3-
isopropyl-1,3,5-thiadiazinan-4-one)) and
milk (i.e., buprofezin and BF23 (N-(4-
hydroxyphenyl) acetamide)) were based
on the feeding study data which were
used to establish meat and milk
tolerances. Based on the submitted data,
which indicated a 5x concentration of
residues into milk cream and fat and a
Log Kow of 4.31, a default 25x
concentration factor was applied for
milk fat.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA NHANES/WWEIA
(2003-2008). A partially refined chronic

dietary analysis was conducted using
the same residue estimates used for the
acute dietary analysis and average PCT
estimates when available.

iii. Cancer. Buprofezin: Based on the
data summarized in Unit III.A., EPA has
concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk to buprofezin. Cancer risk
was assessed using the same exposure
estimates as discussed in Unit III.C.1.1i.,
chronic exposure.

Aniline: EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. If quantitative cancer risk
assessment is appropriate, Cancer risk
may be quantified using a linear or
nonlinear approach. If sufficient
information on the carcinogenic mode
of action is available, a threshold or
nonlinear approach is used and a cancer
RfD is calculated based on an earlier
noncancer key event. If carcinogenic
mode of action data are not available, or
if the mode of action data determines a
mutagenic mode of action, a default
linear cancer slope factor approach is
utilized. Based on the data summarized
in Unit III.A., EPA has concluded that
aniline should be classified as “Probable
human carcinogen” and a linear
approach has been used to quantify
cancer risk. A refined cancer dietary
analysis was conducted for this
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assessment using percent crop treated
estimates when available along with
USDA Pesticide Data Program (PDP)
monitoring data for buprofezin. In
addition, residues of aniline from the B4
conjugate was estimated using a cooking
residue study.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

e Condition c: Data are available on
pesticide use and food consumption in
a particular area, and the exposure
estimate does not understate exposure
for the population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

The Agency estimated the PCT for
registered uses as follows:

The acute dietary exposure analyses
assumed 100 PCT. Average PCT was
used for the following crops for
refinement of the chronic analyses:
Almond 1%, apple 2.5%, apricot 10%,
broccoli 5%, Brussels sprout 2.5%,
cabbage 5%, cantaloupe 5%, cauliflower
10%, cherry 2.5%, cotton 1%, grapefruit
5%, grape 5%, lemon 2.5%, lettuce
10%, nectarine 5%, olive 2.5%), orange
2.5%), peach 5%, pear 10%, pepper
2.5%, pistachio 10%, plum/prune 5%,
pomegranate 15%, pumpkin 1%,
spinach 1%, squash 1%, strawberry
15%, tomato 1%, walnut 1%, and

watermelon 2.5%. These average PCT
data were also used to refine the cancer
dietary exposure analysis for
buprofezin-derived aniline.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and
California Department of Pesticide
Regulation (CalDPR) Pesticide Use
Reporting (PUR) for the chemical/crop
combination for the most recent 10
years. EPA uses an average PCT for
chronic dietary risk analysis and a
maximum PCT for acute dietary risk
analysis. The average PCT figures for
each existing use is derived by
combining available public and private
market survey data for that use,
averaging across all observations, and
rounding up to the nearest 5%, except
for those situations in which the average
PCT is less than 1% or less than 2.5%.
In those cases, the Agency would use
less than 1% or less than 2.5% as the
average PCT value, respectively. The
maximum PCT figure is the highest
observed maximum value reported
within the most recent 10 years of
available public and private market
survey data for the existing use and
rounded up to the nearest multiple of
5%, except where the maximum PCT is
less than 2.5%, in which case, the
Agency uses less than 2.5% as the
maximum PCT.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for buprofezin in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of buprofezin.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

Based on the Pesticide Root Zone
Model version 5 and Variable Volume
Water Model (PRZM5/VVWM) and
Pesticide Root Zone Model Ground
Water (PRZM GW) models, the
estimated drinking water concentrations
(EDWGCs) of buprofezin for acute
exposures are estimated to be 78.8 parts
per billion (ppb) for surface water and
for chronic exposures are estimated to
be 19 ppb for surface water. There was
no breakthrough of buprofezin into
ground water during a 100-year
simulation using the PRZM-GW model.
Buprofezin, therefore, is not expected to
be detected in shallow ground water.
For aniline, the Agency has determined
that there is no expectation of

buprofezin-derived aniline in drinking
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For the
acute dietary risk assessment, the water
concentration value of 78.8 ppb was
used to assess the contribution to
drinking water. For the chronic dietary
risk assessment, the water concentration
of value 19 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Buprofezin is not registered for any
specific use patterns that would result
in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

In 2016, EPA’s Office of Pesticide
Programs released a guidance document
entitled ““Pesticide Cumulative Risk
Assessment: Framework for Screening
Analysis” (https://www.epa.gov/
pesticide-science-and-assessing-
pesticide-risks/pesticide-cumulative-
risk-assessment-framework). This
document provides guidance on how to
screen groups of pesticides for
cumulative evaluation using a two-step
approach beginning with the evaluation
of available toxicological information
and if necessary, followed by a risk-
based screening approach. This
framework supplements the existing
guidance documents for establishing
common mechanism groups (CMGs) and
conducting cumulative risk assessments
(CRA). EPA has utilized this framework
for buprofezin and determined that the
available toxicological data suggests
buprofezin does not share a similar
toxicological profile, and thus no
common mechanism of toxicity, with
other pesticides. No further cumulative
evaluation is necessary for buprofezin.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10x) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
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completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10x, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
Developmental toxicity studies in rats
and rabbits and reproduction studies in
rats provided no indication of increased
susceptibility of rats or rabbits following
in utero exposure or of rats following
pre/postnatal exposure to buprofezin.
However, a comparative thyroid study
demonstrated offspring susceptibility,
but not fetal susceptibility to buprofezin
oral (gavage) administration. Points of
departure (PODs) for risk assessment
that are derived from this comparative
thyroid study are based on the most
sensitive endpoint of concern.

3. Conclusion. For exposure scenarios
using a NOAEL as POD (i.e., acute
dietary exposure for females 13 to 49
years of age), EPA has determined that
the FQPA SF which was previously
retained due to data deficiency may be
reduced to 1x. However, for assessments
that use the comparative thyroid study
to derive a POD (i.e., chronic dietary,
incidental oral, short-term and
intermediate-term dermal, and cancer),
a FQPA SF of 10x is retained to account
for the lack of a NOAEL. That decision
is based on the following findings:

i. The toxicity database for buprofezin
is complete, with the exception of a
NOAEL in the comparative thyroid
study.

ii. There was no evidence of
neurotoxicity in the toxicity database.

iii. There was no evidence in
developmental and reproductive
toxicity studies of quantitative or
qualitative sensitivity in the young;
however, the comparative thyroid study
demonstrated enhanced sensitivity in
pups but not fetuses relative to maternal
animals. A NOAEL could not be
established for rat pups in the
comparative thyroid study and, as a
result, the 10x FQPA SF was retained to
account for the uncertainty in the
offspring sensitivity introduced by the
lack of a NOAEL.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessment
uses conservative assumptions which
result in protective estimates of dietary
exposure. The dietary drinking water
assessment uses values generated by
models and associated modeling

parameters which are designed to
provide protective, high-end estimates
of water concentrations. These
assessments will not underestimate the
exposure and risks posed by buprofezin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
buprofezin will occupy 4.8% of the
aPAD at the 95th percentile of exposure
for females 13 to 49 years old, the only
population group of concern.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to buprofezin
from food and water will utilize 51% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Short- and
intermediate-term adverse effects were
identified; however, buprofezin is not
registered for any use patterns that
would result in either short- or
intermediate-term residential exposure.
Short- and intermediate-term risk is
assessed based on short- and
intermediate-term residential exposure
plus chronic dietary exposure. Because
there is no short- or intermediate-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short- or
intermediate-term risk), no further
assessment of short-or intermediate-
term risk is necessary, and EPA relies on
the chronic dietary risk assessment for
evaluating short- and intermediate-term
risk for buprofezin.

4. Aggregate cancer risk for U.S.
population. Buprofezin: As explained in
Unit III.A., the Agency has determined

that the quantification of risk using a
non-linear (i.e., RfD) approach will
adequately account for all chronic
toxicity, including carcinogenicity, that
could result from exposure to
buprofezin. Therefore, based on the
results of the chronic risk assessment
discussed in Unit [II.E.2., buprofezin is
not expected to pose a cancer risk to
humans.

Aniline: A highly refined cancer
dietary exposure and risk assessment for
buprofezin-derived aniline residues was
conducted for cooked foods only using
an oral cancer slope factor of 5.7 x 103
(mg/kg/day)~! for aniline. Average
residues of buprofezin and its aniline-
containing metabolites in/on foods prior
to cooking were estimated using (1)
monitoring data for uncooked raw
agricultural commodities (RACs)
provided by USDA PDP, where
available, (2) an additional factor based
on metabolism data (1.8x) to estimate
aniline-containing metabolites, where
needed, and (3) average buprofezin PCT
data where available. A conversion
factor of 18.9%, the highest found in the
hydrolysis study, was applied to
estimate residues of buprofezin-derived
aniline which may form in food as a
result of cooking. Only cooked food
forms were included in the dietary
analysis. The highly refined estimated
exposure of the highest exposed adult
population (adults 20 to 49 years old) to
buprofezin-derived aniline is 0.000053
mg/kg/day which results in an upper
bound cancer risk estimate of 3 x 10~7
and is below the Agency’s level of
concern.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to buprofezin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methods are
available in Pesticide Analytical Manual
Volume I (PAM I) and PAM 1II for
enforcement of buprofezin tolerances,
including gas chromatography (GC)
methods with nitrogen phosphorus
detection (GC/NPD), and a GC/mass
spectrometry (MS) method for
confirmation of buprofezin residues in
plant commodities. The validated limit
of quantitation (LOQ) is 0.05 ppm.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
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safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

No Codex MRLs have been
established for residues of buprofezin
in/on fig.

Codex has established several MRLs
for residues of buprofezin in/on other
raw agricultural commodities (RACs)
included in this petition, including
cherries, plums, grapes, almonds, and
table olives, which are harmonized with
the U.S. tolerances being established in
this action. Additionally, Codex has an
established MRL on dried grapes
(including currants, raisins, and
sultanas), which is harmonized with the
U.S. tolerance being established for
grape, raisin. Codex has also established
a more restrictive MRL in/on citrus
fruits which is too low to harmonize
with U.S. tolerances due to significant
differences in good agricultural
practices (GAP).

C. Revisions to Petitioned-For
Tolerances

The tolerances being established by
the Agency differ from the requested
tolerances as follows:

All trailing zeroes have been removed
from petitioned-for tolerances in
accordance with Agency policy.

The following requested commodity
definitions have been revised to be
consistent with Agency nomenclature:
Florence fennel is changed to fennel,
Florence, fresh leaves and stalk; and
vegetable, brassica, head and stem,
group 5-16 is changed to vegetable,
Brassica, head and stem, group 5—16.

The petitioned-for tolerance in/on the
fruit, stone, group 12—12, except apricot
and peach at 2.0 ppm which is based on
cherry and plum data has been revised
to fruit, stone, group 12-12, except
nectarine and peach at 2 ppm. The
petitioned-for stone fruit crop group
conversion from group 12 to 12—12 has
resulted in a change of the
representative commodity for apricot
from peach to plum; hence, the
petitioned-for tolerance was revised to

remove the exclusion for apricot and the
established tolerance in/on apricot (9.0
ppm) is removed as inappropriate, thus
lowering the tolerance level for apricot
from 9.0 ppm to the appropriate
tolerance level of 2 ppm. Nectarine was
added to the tolerance exclusion since
the higher established tolerance in/on
peach (9.0 ppm) also covers residues in/
on nectarine (40 CFR 180.1(g)). This
does not represent a tolerance level
change for nectarine.

The petitioned-for tolerance in/on the
citrus crop group 10-10 has been
revised from 2.5 ppm to 4 ppm. The
tolerance level has been increased to
harmonize with the Canadian MRL for
citrus fruit commodities. The Canadian
MRL was determined using U.S. orange
data and the Organization for Economic
Cooperation and Development (OECD)
calculation procedures, while the
established U.S. tolerance was
determined with older tolerance
calculation procedures, including the
North American Free Trade Agreement
(NAFTA) spreadsheet.

The petitioned-for tolerance in/on the
fruit, small, vine climbing, except fuzzy
kiwifruit, subgroup 13—07F has been
revised from 2.5 ppm to 1 ppm to
harmonize with the currently
established Codex and Canada MRLs in/
on grapes.

A tolerance of 2 ppm in/on grape,
raisin has been be added due to the crop
group expansion and lowering of the
currently established tolerance in/on
grape (2.5 ppm) to the fruit, small, vine
climbing, except fuzzy kiwifruit,
subgroup 13—-07F (1 ppm).

The petitioned-for tolerance in/on
leafy greens subgroup 4—16A, except
head lettuce and radicchio at 35 ppm is
changed to leafy greens subgroup 4-16A
at 35 ppm. The tolerances in/on head
lettuce and radicchio are covered by the
crop subgroup 4-16A tolerance and are
being increased to 35 ppm to harmonize
with the Canadian MRLs for head
lettuce and radicchio. Currently
established separate tolerances in/on
head lettuce and radicchio at 6.0 ppm
are being removed as unnecessary.

D. International Trade Considerations

In this final rule, EPA is reducing the
existing tolerances for the commodities
of apricot from 9 ppm to 2 ppm and of
grape from 2.5 ppm to 1 ppm. The
Agency is reducing the tolerances since
data indicate the higher tolerance is no
longer needed to cover residues from
approved domestic uses and in order to
harmonize the tolerance in/on grapes
with Codex and Canadian MRLs.

In accordance with the World Trade
Organization’s (WTQ) Sanitary and
Phytosanitary Measures (SPS)

Agreement, EPA intends to notify the
WTO of this revision in order to satisfy
its obligation. In addition, the SPS
Agreement requires that Members
provide a “reasonable interval” between
the publication of a regulation subject to
the Agreement and its entry into force
to allow time for producers in exporting
Member countries to adapt to the new
requirement. At this time, EPA is
establishing an expiration date for the
existing tolerances to allow those
tolerances to remain in effect for a
period of six months after the effective
date of this final rule, in order to
address this requirement. After the six-
month period expires, residues of
buprofezin on apricot and grape cannot
exceed the new tolerance levels
established in this rulemaking.

This reduction in tolerance levels is
not discriminatory; the same food safety
standard contained in the FFDCA
applies equally to domestically
produced and imported foods. The new
tolerance levels are supported by
available residue data.

V. Conclusion

Therefore, tolerances are established
for residues of buprofezin in or on
Brassica, leafy greens, subgroup 4-16B
at 60 ppm; celtuce at 35 ppm;
cottonseed subgroup 20C at 0.35 ppm;
fennel, Florence, fresh leaves and stalk
at 35 ppm; fig at 0.7 ppm; fruit, citrus,
group 10-10 at 4 ppm; fruit, small, vine
climbing, except fuzzy kiwifruit,
subgroup 13-07F at 1 ppm; fruit, stone,
group 12—12, except nectarine and
peach at 2 ppm; grape, raisin at 2 ppm;
kohlrabi at 12 ppm; leaf petiole
vegetable subgroup 22B at 35 ppm; leafy
greens subgroup 4-16A at 35 ppm; nut,
tree, group 14—12 at 0.05 ppm; tropical
and subtropical, small fruit, edible peel,
subgroup 23A at 5 ppm; tropical and
subtropical, small fruit, inedible peel,
subgroup 24A at 0.3 ppm; and
vegetable, Brassica, head and stem,
group 5-16 at 12 ppm.

Additionally, the existing tolerances
on the following commodities are
removed as unnecessary due to the
establishment of the above tolerances:
Acerola; Brassica, head and stem,
subgroup 5A; Brassica, leafy greens,
subgroup 5B; cotton, undelinted seed;
fruit, citrus, group 10; fruit, stone, group
12, except apricot and peach; lettuce,
head; longan; lychee; nut, tree group 14;
olive; olive, oil; pistachio; radicchio;
Spanish lime; turnip, greens; vegetable,
leafy, except Brassica, group 4, except
head lettuce and radicchio; and wax
jambu. Finally, expiration dates are
added to the existing tolerances for
apricot and grape.
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VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR

67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 16, 2019.
Daniel Rosenblatt,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.511, amend the table in
paragraph (a) as follows:

m a. Remove the entry for ““Acerola”;

m b. Revise the entry for “Apricot”;

m c. Remove the entries for “Brassica,
head and stem, subgroup 5A” and
“Brassica, leafy greens, subgroup 5B”’;
m d. Add alphabetically the entries for
“Brassica, leafy greens, subgroup 4—
16B”’ and ‘““‘Celtuce’’;

m e. Remove the entry for “Cotton,
undelinted seed”’;

m f. Add alphabetically the entries for
“Cottonseed subgroup 20C”; “Fennel,
Florence, fresh leaves and stalk”; “Fig”’;
and “Fruit, citrus, group 10-10"";

m g. Remove the entry for “Fruit, citrus,
group 107’;

m h. Add alphabetically the entries for
“Fruit, small, vine climbing, except
fuzzy kiwifruit, subgroup 13-07F"’ and
“Fruit, stone, group 12-12, except
nectarine and peach”;

m i. Remove the entry for “Fruit, stone,
group 12, except apricot and peach”;
m j. Revise the entry for “Grape”’;
m k. Add alphabetically the entries for
“Grape, raisin”’; “Kohlrabi”; “Leaf
petiole vegetable subgroup 22B”’; and
“Leafy greens subgroup 4-16A"";
m 1. Remove the entries for ““Lettuce,
head”; “Longan’’; “Lychee”; and “Nut,
tree group 14”’;
m m. Add alphabetically the entry for
“Nut, tree, group 14-12";
m n. Remove the entries for “Olive”’;
“Olive, oil”’; “Pistachio”; “Radicchio’’;
and “Spanish lime”;
m 0. Add alphabetically the entries for
“Tropical and subtropical, small fruit,
edible peel, subgroup 23A” and
“Tropical and subtropical, small fruit,
inedible peel, subgroup 24A”;
m p. Remove the entry for “Turnip,
greens’’;
m g. Add alphabetically the entry for
“Vegetable, Brassica, head and stem,
group 5-16";
m r. Remove the entries for ‘“Vegetable,
leafy, except Brassica, group 4, except
head lettuce and radicchio” and “Wax
jambu”’; and
m s. Add footnote 3.

The revisions and additions read as
follows:

§180.511 Buprofezin; tolerances for
residues.
* * * * *
: Parts per
Commodity million

Apricot3 ... 9.0
Brassica, leafy greens, subgroup

4-16B ..o 60
CeltuCe ...ovviiiiiiiieeecec e 35
Cottonseed subgroup 20C ......... 0.35
Fennel, Florence, fresh leaves

and stalk ..., 35
Fig oo 0.7
Fruit, citrus, group 10-10 ........... 4
Fruit, small, vine climbing, ex-

cept fuzzy kiwifruit, subgroup

13-07F oo 1
Fruit, stone, group 12-12, except

nectarine and peach ............... 2
Grape® ..o 2.5
Grape, raisin .......cccceeeveveeeeiieeennns 2
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adverse comment is submitted public inspection by appointment
(transmitted, postmarked, or delivered) during normal business hours at the
Commodity Parts per by September 30, 2019. If DOL receives  address below (FOR FURTHER
million significant adverse comment, the INFORMATION CONTACT section). If you
Agency will publish a timely need assistance to review the comments,
« « . « « withdrawal in the Federal Register the Department will provide appropriate
KOhlrabi oo 4o informing the public that this DFR will  aids, such as readers or print magnifiers.
Leaf petiole vegetable subgroup not take effect (see Section III, Direct The Department will make copies of this
P20 S 35 Final Rulemaking,” for more details on =~ DFR available, upon request, in large
Leafy greens subgroup 4-16A ... 35 this process). Comments to this DFR and print and via electronic file. To
other information must be submitted schedule an appointment to review the
) ) i ) : (transmitted, postmarked, or delivered) =~ comments and/or obtain the DFR in an
Nut, tree, group 14-12 ............... 0.05 hy September 30, 2019. All submissions alternative format, contact the Office of
. . . . . must bear a postmark or provide other the Assistant Secretary for

Tropical and subtropical, small

fruit, edible peel, subgroup

23A e 5
Tropical and subtropical, small

fruit, inedible peel, subgroup

2AA 0.3
Vegetable, Brassica, head and
stem, group 5-16 ........cccceenee. 12

* * * *

3This tolerance expires on March 2, 2020.
* * * * *
[FR Doc. 2019-18365 Filed 8-28-19; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF LABOR

48 CFR Part 2902
[DOL Docket No. DOL-2019-0003]
RIN 1291-AA42

Revisions to the Acquisition
Regulations

AGENCY: Office of the Assistant
Secretary for Administration and
Management, Department of Labor.
ACTION: Direct final rule; request for
comment.

SUMMARY: In this direct final rule (DFR),
the Department of Labor (Department) is
amending three definitions in the
Department of Labor Acquisition
Regulation (DOLAR) in order to provide
the Secretary of Labor greater flexibility
and a streamlined procedure to delegate
procurement authority and appoint
procurement officials. Currently, the
definitions section of DOLAR delegates
the Secretary’s procurement authority to
certain specified Department officials.
The changes would remove some of
those specific designations, allowing the
Secretary to delegate the Secretary’s
procurement authority and assign roles
and responsibilities related to
procurement through internal guidance,
without the need to revise the DOLAR.
DATES: This DFR will become effective
on October 28, 2019 unless significant

evidence of the submission date.

ADDRESSES: You may submit comments,
identified by Regulatory Information
Number (RIN) 1291-AA42, by one of the
following methods:

Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
website instructions for submitting
comments.

Mail and Hand Delivery/Courier:
Written comments, disk, and CD-ROM
submissions may be mailed to Herman
J. Narcho, U.S. Department of Labor,
Office of the Assistant Secretary for
Administration and Management, Office
of the Chief Procurement Officer, 200
Constitution Avenue NW, Room N—
2445, Washington, DC 20210.

Instructions: Label all submissions
with “RIN 1291-AA42.”

Please submit your comments by only
one method. Please be advised that the
Department will post all comments
received that relate to this DFR on
http://www.regulations.gov without
making any change to the comments or
redacting any information. The http://
www.regulations.gov website is the
Federal e-rulemaking portal, and all
comments posted there are available
and accessible to the public. Therefore,
the Department recommends that
commenters remove personal
information such as Social Security
Numbers, personal addresses, telephone
numbers, and email addresses included
in their comments, as such information
may become easily available to the
public via the http://
www.regulations.gov website. It is the
responsibility of the commenter to
safeguard personal information.

Also, please note that, due to security
concerns, postal mail delivery in
Washington, DC may be delayed.
Therefore, the Department encourages
the public to submit comments on
http://www.regulations.gov.

Docket: All comments on this DFR
will be available on the http://
www.regulations.gov website, and can
be found using RIN1291-AA42. The
Department also will make all the
comments it receives available for

Administration and Management’s
Office of the Chief Procurement Officer
at (202) 693—7171 (this is not a toll-free
number). You may also contact this
office at the address listed below.

FOR FURTHER INFORMATION CONTACT:
Herman J. Narcho, U.S. Department of
Labor, Office of the Assistant Secretary
for Administration and Management,
Office of the Chief Procurement Officer,
200 Constitution Avenue NW, Room N—
2445, Washington, DC 20210; telephone
(202) 693—7171 (this is not a toll-free
number).

Individuals with hearing or speech
impairments may access the telephone
number above via TTY by calling the
toll-free Federal Information Relay
Service at 1-877—889-5627.

SUPPLEMENTARY INFORMATION:

I. Background

As noted in the Federal Acquisition
Regulation (FAR), “[t]he Federal
Acquisition Regulations System is
established for the codification and
publication of uniform policies and
procedures for acquisition by all
executive agencies.” 48 CFR 1.101. In
addition, the FAR allows executive
agencies to publish regulations which
supplement the FAR. 48 CFR 1.301. The
DOLAR is the Department’s
supplementary regulation for the FAR.

The DOLAR was published on April
27,2004, 69 FR 22991. The Department
is amending three DOLAR definitions
found at 48 CFR 2902.101(b): Head of
Agency, Head of Contracting Activity,
and Senior Procurement Executive.

Presently, all three definitions
delegate the Secretary’s procurement
authority to specific Department
officials for various functions related to
their agencies. The intent of this
rulemaking is to remove those
delegations to allow the Secretary
greater flexibility in delegating
procurement authority through internal
processes and procedures. It is
anticipated that the revisions to the
three definitions will substantially
reduce the time necessary to delegate
procurement authority. As this


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 84, No. 168/ Thursday, August 29, 2019/Rules and Regulations

45435

rulemaking only changes the process for
delegating procurement authority, DOL
does not believe that this rulemaking
will affect the rights or responsibilities
of the procurement community.

These revisions are consistent with
the Department’s overall goal of
updating and streamlining its
regulations. This rule is consistent with
the President’s Management Agenda
Cross-Agency Priority (CAP) Goal
Number 5—Sharing Quality Services.
The Department is implementing this
CAP, in part, via the Department’s
Enterprise-Wide Shared Services
Initiatives whose primary goals are as
follows:

1. Improve human resources
efficiency, effectiveness, and
accountability;

2. Provide modern technology
solutions that empower the DOL
mission and serve the American public
through collaboration and innovation;

3. Maximize DOL’s federal buying
power through effective procurement
management; and

4. Safeguard fiscal integrity, and
promote the effective and efficient use
of resources.

This rule will assist the Department’s
implementation of its Enterprise-Wide
Shared Services Initiative.

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866.

II. Consideration of Comments

The Department will consider
comment on issues related to this
action. If the Department receives no
significant adverse comment, the
Department will publish a Federal
Register document confirming the
effective date of the DFR and
withdrawing this companion Notice of
Proposed Rulemaking (NPRM). Such
confirmation may include minor
stylistic or technical changes to the
DFR. For the purpose of judicial review,
the Department views the date of
confirmation of the effective date of the
DFR as the date of promulgation.

IIL Direct Final Rulemaking

In direct final rulemaking, an agency
publishes a DFR in the Federal Register,
with a statement that the rule will go
into effect unless the agency receives
significant adverse comment within a
specified period. The agency may
publish an identical concurrent NPRM.
If the agency receives no significant
adverse comment in response to the
DFR, the rule goes into effect. The
Department plans to confirm the
effective date of a DFR through a
separate Federal Register document. If

the agency receives a significant adverse
comment, the agency will withdraw the
DFR and treats such comment as a
response to the NPRM. An agency
typically uses direct final rulemaking
when an agency anticipates that a rule
will not be controversial.

For purposes of this DFR, a significant
adverse comment is one that explains
why the amendments to the regulatory
provisions identified below would be
inappropriate. In determining whether a
comment necessitates withdrawal of the
DFR, the Department will consider
whether the comment raises an issue
serious enough to warrant a substantive
response. The Department will not
consider a comment recommending an
additional amendment to this regulation
to be a significant adverse comment
unless the comment states why the DFR
would be ineffective without the
addition.

In addition to publishing this DFR,
the Department is publishing a NPRM in
the Federal Register. The comment
period for the NPRM runs concurrently
with that of the DFR. The Department
will treat comments received on the
companion NPRM as comments also
regarding the DFR. Similarly, the
Department will consider comments
submitted to the DFR as comment to the
companion NPRM. Therefore, if the
Department receives a significant
adverse comment on either the DFR or
this NPRM, it will withdraw this DFR
and proceed with the companion
NPRM. In the event the Department
withdraws the DFR because of
significant adverse comment, the
Department will consider all timely
comments received in response to the
DFR when it continues with the NPRM.
After carefully considering all
comments to the DFR and the NPRM,
the Department will decide whether to
publish a new final rule.

The Department has determined that
the subject of this rulemaking is suitable
for direct final rulemaking. This
amendment is procedural in nature and
does not impact the process by which
offerors respond to solicitations, the
substance of their responses, or the
criteria upon which the solicitation will
be evaluated. Finally, the revisions do
not impose any new costs or burdens.
For these reasons, the Department does
not anticipate objections from the public
to this rulemaking action.

IV. Discussion of Changes

The Department amends three
DOLAR definitions found at 48 CFR
2902.101(b): Head of Agency, Head of
Contracting Activity, and Senior
Procurement Executive. Presently, all
three definitions delegate the Secretary’s

procurement authority to specific
Department officials for various
functions related to their agencies.
Specifically, the Head of Agency is
defined as the Assistant Secretary for
Administration and Management except
the Secretary of Labor is Head of Agency
for acquisition actions, which by the
terms of a statute or delegation must be
performed specifically by the Secretary
of Labor; and the Inspector General is
Head of Agency in all cases for the
Office of the Inspector General. Further,
the definition delegates authority to act
as the Head of Agency to the Assistant
Secretary for Employment and Training
and the Assistant Secretary for Mine
Safety and Health for their respective
agencies. Finally, for purposes of the
Economy Act (determinations and
interagency agreements under the
Federal Acquisition Regulation, 48 CFR
Chapter 1 Subpart 17.5—Interagency
Acquisitions) only, the Employee
Benefits Security Administration,
Employment Standards Administration,
Women’s Bureau, Office of the Solicitor,
Bureau of Labor Statistics, Office of
Disability Employment Policy, and the
Occupational Safety and Health
Administration are delegated
contracting authority.

For purposes of the FAR and DOLAR,
the revision defines the Head of Agency
as the Secretary of Labor or his/her
designee except that the Secretary of
Labor is the Head of Agency for
acquisition actions, which by the terms
of a statute or delegation must be
performed specifically by the Secretary
of Labor. In addition, in all cases for the
Office of the Inspector General, the
Inspector General is the Head of
Agency.

Head of Contracting Activity (HCA) is
currently defined as the official who has
overall responsibility for managing the
contracting activity, when the
contracting activity has more than one
person with a warrant issued by the
Senior Procurement Executive. The
definition identifies the following
positions as HCA for their respective
organizations: The Director,
Administration and Management for the
Mine Safety and Health Administration;
the Director, Office of Grants and
Contract Management for the
Employment and Training
Administration; the Director of Finance
and Administration [since renamed the
Director of Procurement and
Administrative Services] for the Office
of the Inspector General; the Director,
Division of Administrative Services for
the Bureau of Labor Statistics; and the
Director, Business Operations Center for
the Office of the Assistant Secretary for
Administration and Management and all
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other agencies not listed in this
definition. The revision removes the
identification of these specific offices as
HCAs, leaving the definition of HCA as
the official who has overall
responsibility for managing the
contracting activity, when the
contracting activity has more than one
person with a warrant issued by the
Senior Procurement Executive.

Finally, the Senior Procurement
Executive is defined as the Deputy
Assistant Secretary for Administration
and Management as defined at 48 CFR
2.101. The revision defines Senior
Procurement Executive as the Deputy
Assistant Secretary for Administration
and Management or his/her designee.

With the exception of the delegation
to the Inspector General to be the Head
of Agency for Office of Inspector
General procurement matters, the
rulemaking removes those delegations
to allow the Secretary greater flexibility
in delegating procurement authority
through internal processes and
procedures, which in turn will aid in
the implementation of the Department’s
Enterprise-Wide Shared Services
Initiative described above.

V. Rulemaking Analyses and Notices

Executive Orders 12866 (Regulatory
Planning and Review), 13563
(Improving Regulation and Regulatory
Review), and 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

Executive Order 12866 requires that
regulatory agencies assess both the costs
and benefits of significant regulatory
actions. Under the Executive Order, a
“significant regulatory action” is one
meeting any of a number of specified
conditions, including the following:
Having an annual effect on the economy
of $100 million or more; creating a
serious inconsistency or interfering with
an action of another agency; materially
altering the budgetary impact of
entitlements or the rights of entitlement
recipients, or raising novel legal or
policy issues. The Department has
determined that this DFR is not a
“significant’” regulatory action and a
cost-benefit and economic analysis is
not required. This regulatory action
merely makes a procedural change to
the process for delegating procurement
authority. This rule is not an Executive
Order 13771 regulatory action because
this rule is not significant under
Executive Order 12866.

Executive Order 13563 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize

net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility to minimize
burden.

This DFR makes only a procedural
change to amend three definitions in the
DOLAR in order to provide the
Secretary of Labor greater flexibility and
a streamlined procedure for the
delegation of procurement authority and
the appointment of procurement
officials; thus this rule is not expected
to have any regulatory impacts.

Regulatory Flexibility Act/Small
Business Regulatory Enforcement
Fairness Act

The Regulatory Flexibility Act (RFA),
at 5 U.S.C. 603(a), requires agencies to
prepare and make available for public
comment an initial regulatory flexibility
analysis, which describes the impact of
the proposed Rule on small entities.
Section 605 of the RFA allows an
agency to certify a Rule, in lieu of
preparing an analysis, if the proposed
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.
This DFR does not affect small entities
as defined in the RFA. Therefore, the
proposed rule will not have a significant
economic impact on a substantial
number of these small entities.
Therefore, the Department certifies that
the proposed rule will not have a
significant economic impacts on a
substantial number of small entities.
Therefore, the Department certifies that
the proposed rule will not have a
significant economic impacts on a
substantial number of small entities.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
Department consider the impact of
paperwork and other information
collection burdens imposed on the
public. The Department has determined
that this DFR does not alter any
information collection burdens.

Executive Order 13132 (Federalism)

Section 6 of E.O. 13132 requires
Federal agencies to consult with State
entities when a regulation or policy may
have a substantial direct effect on the
States, the relationship between the
National Government and the States, or
the distribution of power and
responsibilities among the various
levels of government, within the
meaning of the E.O. Section 3(b) of the

E.O. further provides that Federal
agencies must implement regulations
that have a substantial direct effect only
if statutory authority permits the
regulation and it is of national
significance.

This DFR does not have a substantial
direct effect on the States, the
relationship between the National
Government and the States, or the
distribution of power and
responsibilities among the various
levels of Government, within the
meaning of the E.O. This DFR merely
makes an administrative change for
internal Departmental operations.

Unfunded Mandates Reform Act of 1995

This regulatory action has been
reviewed in accordance with the
Unfunded Mandates Reform Act of 1995
(the Reform Act). Under the Reform Act,
a Federal agency must determine
whether a regulation proposes a Federal
mandate that would result in the
increased expenditures by State, local,
or tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any single year. This
regulatory action merely makes a
procedural change to the process for
delegating procurement authority. The
requirements of Title II of the Act,
therefore, do not apply, and the
Department has not prepared a
statement under the Act.

Executive Order 13175 (Indian Tribal
Governments)

The Department has reviewed the
DFR under the terms of E.O. 13175 and
DOL’s Tribal Consultation Policy, and
have concluded that the changes to
regulatory text which are the focus of
the DFR would not have tribal
implications, as these changes do not
have substantial direct effects on one or
more Indian tribes, the relationship
between the Federal government and
Indian tribes, nor the distribution of
power and responsibilities between the
Federal government and Indian tribes.
Therefore, no consultations with tribal
governments, officials, or other tribal
institutions were necessary.

List of Subjects in 48 CFR Part 2902

Government procurement

For the reasons stated in the
preamble, the Department amends 48
CFR part 2902 as follows:

PART 2902—DEFINITIONS OF WORDS
AND TERMS

m 1. The authority citation for part 2902
continues to read as follows:

Authority: 5 U.S.C. 301, 40 U.S.C. 486(c).



Federal Register/Vol. 84, No. 168/ Thursday, August 29, 2019/Rules and Regulations

45437

m 2. In section 2902.101, amend
paragraph (b) by revising the definitions
of “Head of Agency”, “Head of
Contracting Activity”, and “‘Senior
Procurement Executive” to read as
follows:

2902.101 Definitions.
* * * * *

Head of Agency (also called agency
head), for the FAR and DOLAR only,
means the Secretary of Labor or his/her
designee except that the Secretary of
Labor is the Head of Agency for
acquisition actions, which by the terms
of a statute or delegation must be
performed specifically by the Secretary
of Labor; the Inspector General is the
Head of Agency in all cases for the
Office of the Inspector General.

Head of Contracting Activity (HCA)
means the official who has overall
responsibility for managing the
contracting activity, when the
contracting activity has more than one
person with a warrant issued by the
Senior Procurement Executive or, in the
case of the Office of the Inspector
General, issued by the Inspector General
or his/her designee. Each Head of
Agency may designate HCA(s) as
appropriate to be responsible for
managing contracting activities within
his or her respective Agency.

Senior Procurement Executive means
the Deputy Assistant Secretary for
Administration and Management or his/
her designee.

Bryan Slater,

Assistant Secretary for Administration and
Management, Labor.

[FR Doc. 2019-18493 Filed 8-28-19; 8:45 am|
BILLING CODE 4510-04-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 121004515-3608—02]
RIN 0648-XS009

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; 2019
Commercial Accountability Measure
and Closure for South Atlantic Red
Snapper

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements
accountability measures for commercial

red snapper in the exclusive economic
zone (EEZ) of the South Atlantic. NMFS
projects commercial landings for red
snapper will reach the commercial
annual catch limit (ACL) for the 2019
fishing year. Therefore, NMFS is closing
the commercial sector for red snapper in
the South Atlantic EEZ on August 30,
2019. This closure is necessary to
protect the red snapper resource.

DATES: This rule is effective 12:01 a.m.,
local time, August 30, 2019, through
December 31, 2019.

FOR FURTHER INFORMATION CONTACT:
Frank Helies, NMFS Southeast Regional
Office, telephone: 727—824-5305, email:
frank.helies@noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic includes red snapper and is
managed under the Fishery
Management Plan for the Snapper-
Grouper Fishery of the South Atlantic
Region (FMP). The FMP was prepared
by the South Atlantic Fishery
Management Council and is
implemented by NMFS under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622.

The commercial ACL for red snapper
in the South Atlantic is 124,815 1b
(56,615 kg), round weight, as specified
in 50 CFR 622.193(y)(1).

Under 50 CFR 622.193(y)(1), NMFS is
required to close the commercial sector
for red snapper when the commercial
ACL specified is reached, or is projected
to be reached, by filing a notification to
that effect with the Office of the Federal
Register. NMFS has determined that the
commercial ACL for South Atlantic red
snapper will be reached by August 30,
2019. Accordingly, the commercial
sector for South Atlantic red snapper is
closed effective 12:01 a.m., local time,
August 30, 2019. For the 2020 fishing
year, unless otherwise specified, the
commercial season will begin on the
second Monday in July (50 CFR
622.183(b)(5)(1)).

The operator of a vessel with a valid
commercial vessel permit for South
Atlantic snapper-grouper having red
snapper onboard must have landed and
bartered, traded, or sold such red
snapper prior to 12:01 a.m., local time,
August 30, 2019. Because the
recreational harvest sector closed on
July 21, 2019 (84 FR 7827), after the
commercial closure on August 30, 2019,
all harvest and possession of red
snapper in the South Atlantic EEZ is
prohibited.

On and after the effective date of the
closure notification, all sale or purchase
of red snapper is prohibited. This

prohibition on the harvest, possession,
sale or purchase apply in the South
Atlantic on board a vessel for which a
valid Federal commercial or charter
vessel/headboat permit for South
Atlantic snapper-grouper has been
issued, without regard to where such
species were harvested or possessed,
i.e., in state or Federal waters (50 CFR
622.193(y)(1) and 622.181(c)(2)).

Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined this temporary rule is
necessary for the conservation and
management of red snapper and the
South Atlantic snapper-grouper fishery
and is consistent with the Magnuson-
Stevens Act and other applicable laws.

This action is taken under 50 CFR
622.193(y)(1) and is exempt from review
under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

This action responds to the best
scientific information available. The
NOAA Assistant Administrator for
Fisheries (AA), finds that the need to
immediately implement this action to
close the commercial sector for red
snapper constitutes good cause to waive
the requirements to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(B), as such procedures are
unnecessary and contrary to the public
interest. Such procedures are
unnecessary because the rule
implementing Amendment 43 to the
FMP, which established the commercial
season and ACLs for red snapper, and
the accountability measures has already
been subject to notice and comment,
and all that remains is to notify the
public of the closure. Such procedures
are contrary to the public interest
because of the need to immediately
implement this action to protect red
snapper since the capacity of the fishing
fleet allows for rapid harvest of the
commercial ACL. Prior notice and
opportunity for public comment would
require time and could potentially result
in a harvest well in excess of the
established commercial ACL.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.
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Dated: August 26, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-18703 Filed 8-26-19; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 868

[Doc. No. AMS-FGIS-18-0088]

RIN 0581-AD85

Fees for Rice Inspection Services and
Removal of Specific Fee References

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) invites comments on a
proposal to reduce the fees for the
sampling, inspection, weighing, and
certification of rice performed under
authority of the Agricultural Marketing
Act of 1946 (AMA), as amended. Under
the proposal, fees would decrease by 20
percent for fiscal year (FY) 2020 and by
another 20 percent for FY 2021. The
proposed changes are necessary to lower
the balance in the program’s operating
reserve to a level adequate to cover three
to six months’ expenses. AMS is also
proposing to adopt standardized AMS
user-fee calculations used in other AMS
programs for rice inspection services
beginning in FY 2022.

DATES: Comments must be received on
or before September 30, 2019.
ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule. All
comments must be submitted through
the Federal e-rulemaking portal at
http://www.regulations.gov and should
reference the document number and the
date and page number of this issue of
the Federal Register. All comments
submitted in response to this proposed
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Denise Ruggles, FGIS Executive Program
Analyst, AMS, USDA; Telephone: (816)
659—8406; Email: Denise.M.Ruggles@
usda.gov.

SUPPLEMENTARY INFORMATION: The AMA
(7 U.S.C. 1621-1638) authorizes the
Federal Grain Inspection Service (FGIS)
to provide official inspection and
weighing services—on a user-fee basis—
for rice (7 U.S.C. 1622(h)). FGIS,
formerly part of the Grain Inspection
and Packers and Stockyards
Administration (GIPSA), is now part of
AMS, due to a recent merger of the two
agencies. Section 203(h) of the AMA
provides for the assessment and
collection of reasonable fees from the
users of the services to cover, as nearly
as practicable, the costs of the services
rendered. The fees reflect direct and
indirect costs of providing services.
Direct costs include employee salaries
and benefits and certain operating

expenses, such as travel. Indirect
overhead costs include expenses related
to FGIS and AMS activities supporting
the services provided to the industry,
including administrative and
supervisory expenses, rent,
communication, utilities, contractual
services, supplies, and equipment. The
formula used to calculate the fee rates
also includes the cost of building and
maintaining an operating reserve, as
required by AMS. Reserves are held to
meet financial obligations in case of
program closure or other unexpected
events.

The fees for rice inspection services
were last revised in 2007 (72 FR 1931).
The fee schedule at 7 CFR 868.91
provides for fee increases at set
intervals, the most recent taking effect
in October 2010 for the 2011 fiscal year
and beyond. Although fees have not
increased since then, the current fee
structure has generated a recurring
annual operating surplus for several
years, resulting in an estimated reserve
balance at the end of FY 2019 that
would cover 21 months of rice
inspection program expenses, exceeding
AMS’s target of maintaining funds to
cover 3 to 6 months’ expenses.
Estimated monthly costs to operate the
rice inspection program in FY 2019 are
$457,000. Thus, AMS would consider
an operating reserve of between $1.37
million and $2.74 million (3 and 6 times
the monthly operating cost,
respectively) at the end of FY 2019 to be
appropriate.

Financial data for the rice inspection
program for fiscal years 2015 through
2019 is reviewed in Table 1.

TABLE 1— RICE PROGRAM FINANCIAL ANALYSIS

[Millions of dollars]*

FY 15 FY 16 FY 17 FY 18 FY 19**
REVENUE ...ttt $6.93 $5.79 $5.84 $5.50 $5.49
Obligations ........ccccceveveeene 5.13 5.36 5.44 5.39 5.48
Annual Surplus or (Deficit) 1.80 0.43 0.40 0.11 0.01
Operating Reserve—running balance .........c..cccceeevireenne 8.45 8.88 9.28 9.38 9.39

*Figures may not sum due to rounding and adjustments of prior year obligations.

**FY 2019 values are projections.

As illustrated by Table 1, even though
revenues have generally declined due to
varying requests for service and
increased efficiencies, and obligations
have generally increased over the last
five years due to inflation and costs of

living adjustments, year-after-year
surpluses have continued to increase.
The result is an operating reserve
running balance exceeding the range
AMS deems appropriate.

AMS proposes to address the surplus
by reducing fees for rice inspection
services by 20 percent across the board
for FY 2020 and by another 20 percent
for FY 2021. AMS expects that reducing
fees in the proposed manner would
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gradually reduce the balance in the
reserve fund while also allowing FGIS
to continue making strategic operational
expenditures to meet industry
expectations and achieve United States

Department of Agriculture (USDA)
goals.

The rates proposed in this rule are for
Federal inspection services only. Third-

party inspection service providers
establish their rates independently.

Proposed fees for fiscal years 2020
and 2021 are shown in Tables 2 and 3
below:

TABLE 2—HOURLY RATES/UNIT RATE PER CWT

Service

FY 2020:

Contract (per hour per Service representative)

Noncontract (per hour per Service represSentative) .........c.ccoeeeeriierieieneseeeseee e

Export Port Services (per hundredweight) 2

FY 2021:

Contract (per hour per Service representative)

Noncontract (per hour per Service representative) ..........cocceeceeecieeiieiiienie e

Export Port Services (per hundredweight) 2

Regular workday Nonregular workday
(Monday—Saturday) (Sunday and holiday)
$49.40 $68.50
60.20 82.90
0.059
39.50 54.80
48.20 66.30
0.047

1Qriginal and appeal inspection services include: Sampling, grading, weighing, and other services requested by the applicant when performed

at the applicant’s facility.

2 Services performed at export port locations on lots at rest.

TABLE 3—UNIT RATES SERVICE 3

Inspection for quality (per lot, sublot, or sample inspection):

(a) Rough riCe ....cccevvieiiiieiceieece

(b) Brown rice for processing ....

[0 Y111 =Te I o= R
Factor analysis for any single factor (per factor):

(a) Milling yield (per sample) (Rough or BrOWN FiCE) .......c.ceiviiiiiiniiiiieniie et

(b) All other factors (per factor) (all rice) ....
Total free and fatty acid ..........cccooevevieiiiennennne.

Stowage Examination (service-on-request):

(a) Ship (per stowage space) (minimum 5 spaces per Ship) .......cccocerreeriiineniceee e

(b) Subsequent ship examination (same as original) (minimum 3 spaces per ship)

(c) Barge (per examination)
(d) All other carriers (per examination)

FY 2020 FY 2021
$37.80 $30.20
32.50 26.00
23.40 18.70
29.30 23.40
14.10 11.30
45.80 36.60
40.40 32.30
40.40 32.30
32.40 25.90
12.40 9.90

3Fees apply to determinations (original or appeals) for kind, class, grade, factor analysis, equal to type, milling yield, or any other quality des-
ignation as defined in the U.S. Standards for Rice or applicable instructions, whether performed singly or in combination at other than the appli-

cant’s facility.

For FY 2022 and beyond, AMS
proposes to determine rice inspection
service fees by adopting the
standardized formulas AMS has
established for calculating user fees for
Cotton, Dairy, Fruits and Vegetables,
Meat and Livestock, Poultry, Science
and Technology, and Tobacco.
Established in 2014 (79 FR 67313), the
standardized method enables AMS to
use current information about resource
needs and projected costs of providing
services to update rates for services on
an annual basis, thus better avoiding
unexpected financial shortfalls or
unintended reserve surpluses. AMS
announces the fees pertaining to all the
AMS inspection-related services for the
coming year annually through a notice
in the Federal Register by the preceding
June 1. AMS posts the fees on the
Agency’s website for customer reference
during the year. AMS believes that this
proposed action for rice would help

FGIS adjust the rice inspection reserve
account as necessary and provide its
customers with information they need
for planning purposes. Once the reserve
balance has reached an appropriate
level, AMS anticipates that the
standardized formula for fee rates will
appropriately account for increases in
the actual costs of providing inspection
services.

Currently, 7 CFR 868.91—Fees for
certain Federal rice inspection
services—provides the fees for rice
inspections. Section 868.91 lists the fees
in two tables: Hourly rates or per unit
rates per hundredweight for contract
and noncontract services, and unit rates
for inspecting, analyzing, or providing
other related services. The tables give
annual rates effective in 2007, 2008,
2009, and 2010. The current rates have
not been adjusted since October 1, 2010.
AMS proposes to remove the two tables
from §868.91 for FY 2020. AMS

proposes to publish instead reduced
fees—as described in Tables 2 and Table
3 above—on the AMS website for FY
2020 and FY 2021.

For FY 2022 and beyond, AMS
proposes to add a new § 868.91(b)
specifying the formulas for calculating
rice inspection fees on an annual basis.
As with other programs, AMS would
perform financial analyses each year to
determine whether the current fees are
adequate to recover the costs incurred
by providing rice inspection services.
AMS would use historical or prior year
cost and workload data, along with
applicable projections to generate
estimates of future obligations and
revenues. On the bases of these analyses
and formulas, AMS would determine
the rates necessary to sustain rice
inspection program services. Using the
formulas to calculate the fees, and
reviewing the fees on an annual basis,
would more accurately reflect the actual
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cost of providing inspection services
each year and would provide greater
transparency and predictability to the
rice industry. AMS would publish the
fees for each upcoming fiscal year in the
annual AMS user-fee notice in the
Federal Register by the preceding June
1. The yearly notice would include both
the per-hour rates and the per-unit rates.
Updated fees schedules would no longer
appear in the Code of Federal
Regulations but would be available on
the AMS website.

Calculations

AMS proposes to base salary, hours,
and most factors used in the proposed
calculations on the prior year’s actual
costs, workload data, projection of
expenses impacting program costs, cost
of living increase, and inflation. AMS
would base cost of living increase and
inflation factors on the most recent
economic data released by the Office of
Management and Budget (OMB) for
budget development purposes. AMS
would round the final rates up to make
the amounts divisible by the quarter
hour (15 minutes). Under the proposed
rate formulas, the minimum charge for
services covered by the inspection fee
rates would be for 15 minutes. As
explained later in this document, the
applicant requesting inspection service
would be charged travel costs on an
actual basis. AMS chose to propose
these formulas for rice inspection fees
so they would be consistent with the
formulas used agency wide in other
AMS programs.

Currently, some rice inspection
service fees are charged on a per hour
basis, and some are charged on a per
unit basis. AMS proposes to continue
providing costs on both bases to
maintain continuity. As well, AMS
would provide the specific amounts
used to calculate each year’s rates upon
request.

AMS proposes to add a new
§868.91(b)(1) to include the following
formulas for calculating fee rates for FY
2022 and succeeding fiscal years.

e The regular rate is the Service’s
total grading, inspection, certification,
classification, audit, or laboratory
service program personnel direct pay
divided by direct hours for the previous
year, which is then multiplied by the
next year’s percentage of cost of living
increase, plus the benefits rate, plus the
operating rate, plus the allowance for
bad debt rate.

¢ The overtime rate is the Service’s
total grading, inspection, certification,
classification, audit, or laboratory
service program personnel direct pay
divided by direct hours for the previous
year, which is then multiplied by the

next year’s percentage of cost of living
increase and then multiplied by 1.5,
plus the benefits rate, plus the operating
rate, plus the allowance for bad debt
rate.

o The holiday rate is the Service’s
total grading, inspection, certification,
classification, audit, or laboratory
service program personnel direct pay
divided by direct hours for the previous
year, which is then multiplied by the
next year’s percentage of cost of living
increase and then multiplied by 2, plus
the benefits rate, plus the operating rate,
plus the allowance for bad debt rate.

AMS further proposes to add a new
§868.91(b)(2) to include the following
component formulas, which AMS
would derive by using the previous
year’s actual costs/historical costs.

o The benefits rate is the Service’s
total inspection program direct benefits
costs divided by the total hours (regular,
overtime, holiday) worked, which is
then multiplied by the next year’s
percentage of cost of living increase.
Some examples of direct benefits are
health insurance, retirement, life
insurance, and Thrift Savings Plan
(TSP) retirement basic and matching
contributions.

o The operating rate is the Service’s
total inspection program operating costs
divided by total hours (regular,
overtime, and holiday) worked, which is
then multiplied by the percentage of
inflation.

e The allowance for bad debt rate is
the total allowance for bad debt, divided
by total hours (regular, overtime,
holiday) worked.

Finally, AMS proposes to add a new
§868.91(b)(3), which would specify that
AMS would use the most recently
released OMB economic data to generate
the cost of living and inflation factors
used in the above formulas.

Travel Expense

One factor that may have contributed
to the operating reserve buildup over
time is the incorporation of an
allowance for travel expenses in the
current rice inspection fee rates that
may not have reflected actual travel
costs. AMS proposes to address this by
specifying in the fee calculation
formulas that travel expenses related to
providing inspection services, such as
commercial transportation costs,
mileage, and per diem, would be based
on actual travel costs incurred to
perform the service. The fee rate
calculations in proposed § 868.91(b)
would specify that actual travel
expenses for rice inspection services
may be added to the cost of providing
the service, consistent with current
practice under most other AMS

programs. This change would be
applicable to fee rates beginning in FY
2022.

As a conforming change, AMS
proposes to remove the language in
§ 868.92(a)(2)—Explanation of service
fees and additional fees, which makes
specific reference to the inclusion of
travel expenses in the current rice
inspection fee calculations, as that
language would be obsolete.

Delegation of Authority

The Secretary of Agriculture
delegated to the Under Secretary for
Marketing and Regulatory Programs
(MRP) authorities “related to grain
inspection, packers and stockyards.” 7
CFR 2.22(a)(3)(i)—(vi). In 7 CFR 2.81, the
Under Secretary for MRP further
delegated these authorities to the
Administrator of GIPSA. In a November
14, 2017, Secretary’s Memorandum, the
Secretary directed that the authorities at
7 CFR 2.81 be re-delegated to the
Administrator of AMS, and that the
delegations to the Administrator of
GIPSA be revoked. The delegations to
the Under Secretary of MRP related to
grain inspection, packers, and
stockyards at 7 CFR 2.22(a)(3) remain
unchanged.

The AMS Administrator has authority
to administer former GIPSA programs
but does not currently have authority to
revise the Code of Federal Regulations
sections that pertain to grain
inspections. MRP will address the
transfer of such authority in a separate
rulemaking. AMS expects to change the
meaning of certain terms in § 868.1,
such as ‘“Administrator’” and ‘““Service,”
to reflect the change in management
from GIPSA to AMS at that time.

Executive Orders 12866, 13563, and
13771

Executive Orders 12866—Regulatory
Planning and Review, and 13563—
Improving Regulation and Regulatory
Review, direct agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits of
reducing costs, harmonizing rules, and
promoting flexibility. This proposed
rule does not meet the criteria of a
significant regulatory action under
Executive Order 12866 as supplemented
by Executive Order 13563. Therefore,
OMB has not reviewed this rule under
those Orders. Additionally, because this
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proposed rule does not meet the
definition of a significant regulatory
action under Executive Order 12866, it
does not trigger the requirements
contained in Executive Order 13771.
See OMB’s memorandum titled “Interim
Guidance Implementing Section 2 of the
E.O. of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”” (February 2, 2017).
AMS considered several alternatives
to the changes in this proposed rule,
including making larger decreases to the
FY 2020 and FY 2021 rates to bring the
reserve balance down more quickly or
making a larger fee rate decrease for FY
2020 only. Ultimately, AMS determined
that the proposed approach of making
smaller—but still significant—
reductions two years in a row before
transitioning to the standardized fee
calculations would be the alternative
least disruptive to the industry while
moving toward desirable reserve levels.
AMS expects the proposed changes to
benefit the rice industry by reducing
rates by 20% for each of the next two
years and then adjusting rates as needed
annually thereafter to reflect actual
expenses related to rice inspections.
Under the proposed rule, rice inspection
service users would likely enjoy further
savings since most inspection sites are
near FGIS field offices and charges for
travel would be based on actual
expenses rather than the standard flat
amount incorporated into the current
fee rates. AMS does not expect the
proposed rule to provide any
environmental, public health, or safety
benefits. AMS has not identified any
costs related to this proposed action.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988—Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. No administrative proceedings
would be required before parties could
file suit in court challenging the
provisions of this rule.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Regulatory Flexibility Analysis
Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-602), AMS has considered
the economic impact of this proposed
action on small entities. The purpose of

the RFA is to fit regulatory actions to the
scale of businesses subject to such
actions in order that small businesses
will not be unduly or disproportionately
burdened.

There are approximately 169
applicants who receive rice inspection
services. AMS estimates 42 percent of
these users would be considered small
businesses based on criteria established
by the Small Business Administration
(13 CFR 121.201) to differentiate
between large and small business
entities. SBA uses the North American
Industry Classification System (NAICS)
to categorize various industry
businesses. SBA defines small rice
farmers, NAICS code 111160, as those
whose annual receipts do not exceed
$750,000 and small rice millers, NAICS
code 311212, as those with no more
than 500 employees.

When the current rice inspection fees
were set in 2007, an 18 percent increase
was implemented to cover program
deficits caused by increases in employee
salaries and benefits, the replacement of
aging rice inspection equipment, and
upgrading the information technology
system used to generate certificates. The
increase also was intended to create the
operating reserve. However, as
explained earlier in this document,
revenues have continued to exceed
expenditures, indicating that an
adjustment to the fee schedule is now
warranted. In addition, travel expenses
were built into the hourly and unit fees
currently charged by the program,
resulting in higher than necessary
revenues to cover the actual service
provided.

Proposed changes to the fees would
reduce the cost of rice inspections by 20
percent for all services in FY 2020
across the board, regardless of the
business entity’s size, for a projected
savings of approximately $1.17 million
to the industry. A further 20 percent
reduction as proposed for FY 2021
would net approximately $2.13 million
in savings to the industry. All entities
using rice inspection services, large and
small, would be expected to benefit
from reduced expenses for these
services. Savings would be
proportionate to the number of
inspection services an entity requests
each year. Proposed adoption of
standardized AMS user-fee rate
calculations for FY 2022 and beyond
would benefit all inspection applicants,
regardless of size, as fees would more
closely reflect the current cost of
inspections, and the fee calculation
process would be more transparent.
Through its annual review, AMS would
be able to monitor the financial status of
the rice inspection program to

determine whether further adjustments
are necessary.

AMS has determined this proposed
rule would not have a significant
economic impact on a substantial
number of entities as defined under the
RFA because fewer than half the
applicants for rice inspection services
meet the definition of small entities.
Further, rice inspection and weighing
services are provided upon request, and
rice industry businesses are under no
obligation to use these services.

Finally, USDA has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this rule.

Paperwork Reduction Act and E-
Government Act

In compliance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the information collection
and record keeping requirements of the
rice inspection program have previously
been approved by OMB under control
number 0580-0013. No additional
reporting, record keeping, or other
compliance requirements would be
imposed as a result of this proposed
rule.

AMS is committed to complying with
the E-Government Act (44 U.S.C. 3601,
et seq.), to promote the use of the
internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes.

List of Subjects in 7 CFR Part 868

Administrative practice and
procedure, Agricultural commodities.

For the reasons set out in the
preamble, AMS proposes to amend 7
CFR part 868 as follows:

PART 868—GENERAL REGULATIONS
AND STANDARDS FOR CERTAIN
AGRICULTURAL COMMODITIES

m 1. The authority citation for part 868
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.
m 2. Revise § 868.91 to read as follows:

§868.91 Fees for certain Federal rice
inspection services.

The fees for services in paragraph (a)
of this section apply to Federal
inspection services. Starting with fiscal
year 2022, calculations provided in
paragraph (b) of this section will be
used to determine annual fee rates.

(a) Fees for services are published on
the Service’s website.

(b) For each fiscal year, starting with
2022, the Administrator will calculate
the rates for services, issue a public
notice, and publish fees on the Service’s
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website with an effective date of
October 1 of each year.

(1) For each year, the Administrator
will calculate the rates for services, per
hour per inspection program employee
using the following formulas:

(i) Regular rate. The Service’s total
inspection program personnel direct pay
divided by direct hours, which is then
multiplied by the next year’s percentage
of cost of living increase, plus the
benefits rate, plus the operating rate,
plus the allowance for bad debt rate. If
applicable, actual travel expenses may
also be added to the cost of providing
the service.

(ii) Overtime rate. The Service’s total
inspection program personnel direct pay
divided by direct hours, which is then
multiplied by the next year’s percentage
of cost of living increase and then
multiplied by 1.5, plus the benefits rate,
plus the operating rate, plus an
allowance for bad debt. If applicable,
actual travel expenses may also be
added to the cost of providing the
service.

(iii) Holiday rate. The Service’s total
inspection program personnel direct pay
divided by direct hours, which is then
multiplied by the next year’s percentage
of cost of living increase and then
multiplied by 2, plus the benefits rate,
plus the operating rate, plus an
allowance for bad debt. If applicable,
actual travel expenses may also be
added to the cost of providing the
service.

(2) For each year, based on previous
year/historical actual costs, the
Administrator will calculate the
benefits, operating, and allowance for
bad debt components of the regular,
overtime, and holiday rates as follows:

(1) Benefits rate. The Service’s total
inspection program direct benefits costs
divided by the total hours (regular,
overtime, holiday) worked, which is
then multiplied by the next year’s
percentage of cost of living increase.
Some examples of direct benefits are
health insurance, retirement, life
insurance, and Thrift Savings Plan
(TSP) retirement basic and matching
contributions.

(ii) Operating rate. The Service’s total
inspection program operating costs
divided by total hours (regular,
overtime, and holiday) worked, which is
then multiplied by the percentage of
inflation.

(iii) Allowance for bad debt rate. Total
allowance for bad debt, divided by total
hours (regular, overtime, holiday)
worked.

(3) The Administrator will use the
most recent economic factors released
by the Office of Management and
Budget for budget development

purposes to derive the cost of living
expenses and percentage of inflation
factors used in the formulas in this
section.

§868.92 [Amended]
m 3. Amend § 868.92 by:
m a. Removing paragraph (a)(2) and
redesignating paragraphs (a)(3) through
(5) as paragraphs (a)(2) through (4),
respectively.
m b. In newly redesignated paragraph
(a)(4), removing “§868.92(c)” and
adding “paragraph (c) of this section” in
its place.

Dated: August 23, 2019.
Greg Ibach,
Under Secretary, Marketing and Regulatory
Programs.
[FR Doc. 2019-18602 Filed 8-28-19; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064-AF16

Assessments

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) invites
public comment on a notice of proposed
rulemaking that would amend the
deposit insurance assessment
regulations that govern the use of small
bank assessment credits (small bank
credits) and one-time assessment credits
(OTACGsS) by certain insured depository
institutions (IDIs). Under the proposal,
once the FDIC begins to apply small
bank credits to quarterly deposit
insurance assessments, such credits
would continue to be applied as long as
the Deposit Insurance Fund (DIF)
reserve ratio is at least 1.35 percent
(instead of, as currently provided, 1.38
percent). In addition, after small bank
credits have been applied for eight
quarterly assessment periods, and as
long as the reserve ratio is at least 1.35
percent, the FDIC would remit the full
nominal value of any remaining small
bank credits in lump-sum payments to
each IDI holding such credits in the next
assessment period in which the reserve
ratio is at least 1.35 percent, and would
simultaneously remit the full nominal
value of any remaining OTACs in lump-
sum payments to each IDI holding such
credits.

DATES: Comments must be received on
or before September 30, 2019.

ADDRESSES: You may submit comments,
identified by RIN 3064—AF16, by any of
the following methods:

e Agency website: https://
www.fdic.gov/regulations/laws/federal/.
Follow the instructions for submitting
comments on the Agency website.

e Email: Comments@FDIC.gov.
Include RIN 3064—-AF16 in the subject
line of the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery/Courier: Guard
station at the rear of the 550 17th Street
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.
(EDT).

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Public Inspection: All comments
received will be posted without change
to https://www.fdic.gov/regulations/
laws/federal, including any personal
information provided. Paper copies of
public comments may be ordered from
the FDIC Public Information Center,
3501 North Fairfax Drive, Room E-1002,
Arlington, VA 22226, or by telephone at
(877) 275-3342 or (703) 562—2200.

FOR FURTHER INFORMATION CONTACT:
Ashley Mihalik, Chief, Banking and
Regulatory Policy Section, Division of
Insurance and Research, (202) 898—
3793, amihalik@FDIC.gov; LaVaughn
Henry, Policy Analyst, Banking and
Regulatory Policy Section, Division of
Insurance and Research, (202) 898—
6798, lahenry@FDIC.gov; Jithendar
Kamuni, Manager, Assessment
Operations Section, (703) 562—2568,
jikamuni@FDIC.gov; Samuel B. Lutz,
Counsel, Legal Division, (202) 898—
3773, salutz@FDIC.gov.

SUPPLEMENTARY INFORMATION:

I. Policy Objectives

The FDIC maintains and administers
the DIF in order to assure the agency’s
capacity to meet its obligations as the
insurer of deposits and receiver of failed
IDIs.® The FDIC considers the adequacy
of the DIF in terms of the reserve ratio,
which is equal to the DIF balance
divided by estimated insured deposits.
A higher reserve ratio reduces the risk
that losses from IDI failures during an
economic downturn will exhaust the
DIF and also reduces the risk of large,
pro-cyclical increases in deposit
insurance assessments to maintain a

1 As used in this Notice of Proposed Rulemaking,
the term “insured depository institution” has the
same meaning as the definition used in Section 3
of the Federal Deposit Insurance Act (FDI Act), 12
U.S.C. 1813(c)(2).
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positive DIF balance during such a
downturn.

The FDIC is proposing to amend its
regulations governing the use of small
bank credits and OTACs.2 Currently,
after the reserve ratio reaches or exceeds
1.38 percent, and provided that it
remains at or above 1.38 percent,? the
FDIC will automatically apply small
bank credits up to the full amount of the
IDI’s credits or quarterly assessment,
whichever is less.# Under the proposal,
the FDIC would continue to apply small
bank credits if the reserve ratio falls
below 1.38 percent, as long as it does
not fall below the statutory minimum
reserve ratio of 1.35 percent. The FDIC
proposes to remit the full nominal value
of any remaining small bank credits
after such credits have been applied for
eight quarterly assessment periods. At
the same time that any remaining small
bank credits are remitted, the FDIC
proposes to also remit the full nominal
value of any remaining OTACs, issued
under section 7(e)(3) of the FDI Act, to
IDIs holding such credits.>

The primary objective of this proposal
is to make the application of small bank
credits to IDIs’ quarterly assessments
more predictable, and to simplify the
FDIC’s administration of small bank
credits, without materially impairing
the ability of the FDIC to maintain the
required minimum reserve ratio of 1.35
percent. The proposal would affect the
timing of when small bank credits
would be applied to an IDI's quarterly
assessment, but it would not change the
aggregate amount of credits that banks
have been awarded. Based on
Consolidated Reports of Condition and
Income and the quarterly Reports of
Assets and Liabilities of U.S. Branches
and Agencies of Foreign Banks
(together, “quarterly regulatory
reports”’), data as of March 31, 2019, the
aggregate amount of outstanding small
bank credits, $764.4 million,

2 See 12 CFR 327.11(c) (use of small bank credits)
and 12 CFR 327.35 (use of OTACs).

3 See 83 FR 14565 (April 5, 2018) (making
technical amendments to FDIC’s assessment
regulations, including an amendment clarifying that
small bank credits will be applied in assessment
periods in which the reserve ratio is at least 1.38
percent).

4 After the initial notice of an IDI's assessment
credit balance, and the manner in which the credit
was calculated, periodic updated notices will be
provided to reflect adjustments that may be made
as the result of credit use, request for review of
credit amounts, any subsequent merger or
consolidation. Under the proposal, such notices
would also reflect adjustments that may be made as
aresult of an IDI’s amendment to its quarterly
Consolidated Reports of Condition and Income or
quarterly Reports of Assets and Liabilities of U.S.
Branches and Agencies of Foreign Banks (as
applicable).

5See 12 U.S.C. 1817(e)(3); see also 12 CFR part
327, subpart B.

represented less than one basis point of
the reserve ratio. For each quarter that
credits would be applied, such credits
would represent less than one-half of
one basis point of the reserve ratio.

In the FDIC’s view, the proposed
changes would lessen the likelihood
that application of small bank credits
would be suspended due to small
variations in the reserve ratio. In
particular, the proposed changes would
lessen the likelihood that such credits
would be applied in the quarter when
the reserve ratio first reaches or exceeds
1.38 percent and then immediately
suspended in the next quarter if the
reserve ratio falls below 1.38 percent.
The proposal is expected to result in
more stable and predictable application
of credits to quarterly assessments,
permitting IDIs to better budget for their
assessment cash flow, and could benefit
certain IDIs that, under the proposal,
might realize the full value of their
credits at an earlier date.

Additionally, the proposal would
simplify the FDIC’s administration of
the DIF from an operational perspective.
While the proposal could affect the
timing of DIF revenues by reducing the
period of time during which small bank
credits are applied, the long-term
adequacy of the DIF would not be
impacted because the total amount of
credits awarded would not change.

An additional objective of the
proposal is to establish a reasonable
time period during which small bank
credits would be applied and OTACs
would continue to be applied to
quarterly assessments, at the conclusion
of which FDIC would formally conclude
both programs. The FDIC proposes to
accomplish this by remitting, after eight
quarterly assessment periods, any
remaining small bank credits and
OTAGs in lump-sum payments to each
IDI holding such credits in the next
quarterly assessment period in which
the reserve ratio reaches or exceeds 1.35
percent. This proposed change would
accelerate the time at which IDIs would
receive the benefit of such credits, and
would permit more efficient
administration of the DIF on a going-
forward basis.

II. Background

A. Small Bank Assessment Credits

The Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank Act), which raised the minimum
reserve ratio for the DIF to 1.35 percent
(from the former minimum of 1.15
percent), required the FDIC to “offset
the effect of the increase in the
minimum reserve ratio on insured
depository institutions with total

consolidated assets of less than $10
billion”” when setting assessments.® To
offset the effect of increasing the
minimum reserve ratio on IDIs with
total consolidated assets of less than $10
billion (small IDIs), on March 25, 2016,
the FDIC published a final rule (the
2016 final rule) that, among other
things, provided assessment credits to
small IDIs for the portion of their regular
assessments that contributed to the
growth in the reserve ratio between 1.15
percent and 1.35 percent.” Pursuant to
the rule, upon reaching the statutory
minimum reserve ratio of 1.35 percent,
small IDIs were awarded small bank
credits for the portion of their
assessments that contributed to the
growth in the reserve ratio from 1.15
percent to 1.35 percent.? FDIC
regulations provide that these small
bank credits will be applied to quarterly
deposit insurance assessments when the
reserve ratio is at least 1.38 percent.?

As of September 30, 2018, the DIF
reserve ratio reached 1.36 percent,
exceeding the statutorily required
minimum reserve ratio of 1.35 percent.
All IDIs that were small IDIs, including
small IDI affiliates of large IDIs, at any
time during the “credit calculation
period” 10 were awarded a share of
credits.?? The aggregate amount of small
bank credits awarded is $764.4
million.12

The share of the aggregate small bank
credits allocated to each IDI was
proportional to its credit base, defined
as the average of its regular assessment
base during the credit calculation
period.!3 14 IDIs eligible to receive a

6 Public Law 111-203, 334(e), 124 Stat. 1376,
1539 (12 U.S.C. 1817 (note)).

7 See 81 FR 16059 (Mar. 25, 2016).

8 See 81 FR at 16066.

912 CFR 327.11(c)(11).

10 The “credit calculation period” covers the
period beginning July 1, 2016 (the quarter after the
reserve ratio first reached or exceeded 1.15 percent)
through September 30, 2018 (the quarter in which
the reserve ratio first reached or exceeded 1.35
percent). See 12 CFR 327.11(c)(2).

111f a small IDI acquired another small IDI
through merger or consolidation during the credit
calculation period, the acquiring small IDI’s regular
assessment bases for purposes of determining its
credit base included the acquired IDI’s regular
assessment bases for those quarters during the
credit calculation period that were before the
merger or consolidation.

12]n January 2019, aggregate credits of $764.7
million were awarded by 5,381 institutions. Since
then, due to mergers, IDI failures, and voluntary
liquidations, 5,212 remaining institutions have
credits and the aggregate amount of outstanding
credits is $764.4 million.

13Individual shares of credits were adjusted so
that the assessment credits awarded to an eligible
institution would not exceed the total amount of
quarterly deposit insurance assessments paid by the
institution during the credit calculation period in
which it was a credit accruing institution. The
adjusted amount was then reallocated to the other
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credit were notified of their individual
credit allocation in January 2019 via
FDICconnect. The FDIC plans to provide
IDIs with periodic notices to reflect
adjustments that may be made as the
result of credit use or acquisition of an
IDI with credits through merger or
consolidation.?

B. One-Time Assessment Credits

The Federal Deposit Insurance Reform
Act of 2005 (FDI Reform Act) required
the FDIC to provide OTACs to IDIs that
existed on December 31, 1996, and paid
a deposit insurance assessment prior to
that date, or that were successors to
such an institution.!6 17 The purpose of
the OTAC, which was described as a
“transitional” credit when it was
enacted, was to recognize the
contributions that certain institutions
made to capitalize the Bank Insurance
Fund and Savings Association
Insurance Fund, which had been
recently merged into the Deposit
Insurance Fund.8 In October 2006, the
FDIC adopted a final rule implementing
the OTAC required by the FDI Reform
Act. The aggregate amount of the OTAC
was estimated to be approximately $4.7
billion.® The FDIC began to apply
OTAG:s to offset an IDI's quarterly
deposit insurance assessments
beginning with the first assessment
period of 2007. As of March 31, 2019,
only two IDIs have outstanding OTACs
totaling approximately $300,000. The
assessment bases of these two IDIs have
decreased significantly from December
31, 1996, which was the date used to
calculate assessment bases when
awarding OTACG:s to each eligible IDI.
Based on the assessment bases of the
two IDIs reported as of March 31, 2019,

credit accruing institutions. See 12 CFR
327.11(c)(4)(iii).

14 See 12 CFR 327.11(c)(4).

15If any IDI acquires an IDI with credits through
merger or consolidation, the acquiring IDI will
acquire any remaining small bank credits of the
acquired institution. See 12 CFR 327.11(c)(9). Other
than through merger or consolidation, credits are
not transferrable. See 12 CFR 327.11(c)(12). Credits
held by an IDI that fails or ceases to be an insured
depository institution will expire.

16 The FDI Reform Act was included as Title II,
Subtitle B, of the Deficit Reduction Act of 2005,
Public Law 109-171, 2107(a), 120 Stat. 18, 1539 (12
U.S.C. 1817(e)(3)).

17 By statute, the aggregate amount of credits
equaled the amount that would have been collected
if the FDIC had imposed a 10.5 basis point
assessment on the combined assessment base of the
Bank Insurance Fund and the Savings Association
Insurance Fund as of December 31, 2001. Individual
shares were required to be based on the ratio of the
institution’s assessment base on December 31, 1996,
to the aggregate assessment base of all eligible IDIs
on that date.

18 See H.R. Rep., No. 109-362, at 197 (Conf. Rep.);
71 FR 61374, 61381 (Oct. 18, 2006).

1971 FR 61375; 12 CFR part 327, subpart B
(327.30 et seq.).

the FDIC estimates that application of
the OTACs could continue for more
than 13 years.

ITI. Description of the Proposal

A. Application of Small Bank Credits as
Long as Reserve Ratio is at or Above
1.35 Percent

This proposal would amend the
deposit insurance assessment
regulations to suspend the application
of small bank credits to an IDI's deposit
insurance assessment when the reserve
ratio is below 1.35 percent rather than
below 1.38 percent. The proposal also
would amend the assessment
regulations to allow for the recalculation
of credits applied each quarter as a
result of subsequent amendments to the
quarterly regulatory reports.2° Under
current regulations, small bank credits
will be applied only in assessment
periods in which the DIF reserve ratio
is at least 1.38 percent, and the amount
of credits that were applied for a prior
quarter’s assessment will not be
recalculated as a result of amendments
to that prior quarter’s quarterly
regulatory report.

In the FDIC’s view, the proposal
would result in more predictable
application of credits to quarterly
assessments and would simplify the
FDIC’s administration of the DIF.
Otherwise, a small change in the reserve
ratio—caused by, for example, insured
deposit growth, changing interest rates,
or low losses from bank failures—could
cause the reserve ratio to fluctuate one
basis point above or below 1.38 percent
following the quarters in which the
reserve ratio met or exceeded 1.38
percent. This uncertainty would make it
difficult for IDIs with small bank credits
to predict each quarter whether their
deposit insurance assessments would be
offset by credits, and would complicate
the FDIC’s ability to administer the DIF.

The proposed changes would not
materially impair the ability of the FDIC
to maintain the required minimum
reserve ratio of 1.35 percent. In the 2016
final rule, the FDIC noted that “allowing
credit use only when the reserve ratio is
at or above 1.38 percent should provide
sufficient cushion for the DIF to remain
above 1.35 percent in the event of rapid
growth in insured deposits and ensure
that credit use alone will not result in
the reserve ratio falling below 1.35
percent. Allowing credit use before the

20 This aspect of the proposal addresses the use
of credits once the DIF reserve ratio reaches 1.38
percent and the FDIC begins to apply credits to an
institution’s regular quarterly deposit insurance
assessments. This aspect of the proposal would not
affect the aggregate amount of credits that have been
awarded to all eligible IDIs, nor would it affect the
amount of credits awarded to an individual IDL

reserve ratio reaches this level, however,
would create a greater risk of the reserve
ratio falling below 1.35 percent,
triggering the need for a restoration
plan.” 21 However, as described below,
the FDIC now projects that the reserve
ratio will not decline below 1.35 percent
due to credit use alone.

First, based on quarterly regulatory
report data as of March 31, 2019, the
aggregate amount of outstanding small
bank credits, $764.4 million,
represented less than one basis point of
the reserve ratio. Furthermore, the FDIC
expects that approximately 41 percent
of all small bank credits would be used
in the first quarter that credits are
applied and would not be affected by
the proposal. Application of small bank
credits in future quarters almost
certainly would represent a
substantially smaller portion of the
reserve ratio. The largest expected
subsequent quarterly effect would be
equal to approximately one-third of a
basis point of the reserve ratio.
Therefore, the application of small bank
credits in any one quarter would not be
sufficient on its own to cause the
reserve ratio to fall below 1.35 percent
in future quarters. Second, recent
history suggests a generally positive
near-term outlook for the banking sector
(implying lower costs to the DIF). For
example, since December 2017, only
one IDI has failed, with an estimated
cost to the DIF of $27 million. As of
March 31, 2019, the number of
“problem banks” was 59, the lowest
since the first quarter of 2007.

Lowering the reserve ratio threshold
at which the application of small bank
credits is suspended would permit the
FDIC to balance its goal of adequately
maintaining the reserve ratio while
increasing the likelihood that the
application of small bank credits to
quarterly assessments would remain
stable and predictable over time.
Furthermore, suspending the
application of small bank credits when
the reserve ratio falls below 1.35 percent
is consistent with the statutory
requirement that the FDIC adopt a
restoration plan under the FDI Act when
the reserve ratio falls below that level.22

Finally, as mentioned above, under
current regulations, the recalculation of
the amount of small bank credits
applied for a prior quarter’s assessment
resulting from subsequent amendments
to a bank’s quarterly regulatory reports
is impermissible.23 The removal of this
prohibition will result in a more
appropriate assignment of credits to the

21 See 81 FR 16066.
22 See 12 U.S.C. 1817(b)(3)(E).
23 See 12 CFR 327.11(c)(11)(iii).
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assessment period in which the credits
originally would have been applied
under a correct filing of the quarterly
regulatory report. This change to the
assessment regulations will not affect
the overall amount of credits awarded to
any institution nor will it affect the
management of the DIF, but will
improve its operational efficiency.

B. Remitting Small Bank Credits and
One-Time Assessment Credits

The proposal further provides that
after small bank credits have been
applied for eight quarterly assessment
periods, and as long as the reserve ratio
is at least 1.35 percent, the FDIC would
remit in the next assessment period the
full balance of any remaining small
bank credits to each IDI holding such
credits in lump-sum payments. In
addition, at the same time that the FDIC
remits payment for any remaining small
bank credits, FDIC proposes to remit the
full balance of any remaining OTACs to
each IDI holding such credits in lump-
sum payments.

The FDIC anticipates that after
applying small bank credits for eight
quarterly assessment periods, nine
institutions would hold an estimated
$1.75 million in small bank credits.
Under the proposal, these nine
institutions would receive a payment for
the nominal amount of the remaining
balance. Similarly, the proposal would
permit the FDIC to pay the outstanding
balances of remaining OTACS at the
same time that the FDIC remits payment
for any remaining small bank credits. As
of March 31, 2019, two institutions held
OTACs of about $300,000. After eight
more quarters of applying OTAGs, the
FDIC estimates that the two IDIs would
have approximately $248,000 in
remaining OTACs. Therefore,
remittance of all remaining small bank
credits and OTACs in individual lump-
sum payments would affect only a small
number of institutions, and the total
amount of such payments should not be
sufficient on their own to cause the DIF
reserve ratio to fall below 1.35 percent.

Moreover, in the FDIC’s view,
remitting the full balance of remaining
small bank credits, as well as OTACs,
after eight quarters of applying small
bank credits would provide a benefit to
an IDI that was awarded small bank
credits or OTACs. From an operational
perspective, implementation of this
aspect of the proposal also would allow
FDIC to conclude both the small bank
credit and OTAC programs at the same
time, thereby simplifying the FDIC’s
administration of the DIF.

C. Proposed Effective Date and
Application Date

The FDIC is proposing that this rule
be immediately effective upon
publication of the final rule in the
Federal Register. Under current
regulations, in the event that the reserve
ratio reaches or exceeds 1.38 percent as
of June 30, 2019, FDIC will begin
applying small bank credits to invoices
for the second quarterly assessment
period, which began on April 1, 2019,
and for which payment is due on
September 30, 2019. However, if the
reserve ratio falls below 1.38 percent as
of September 30, 2019 (the third
quarterly assessment period, which
began on July 1, 2019, and for which
payment is due on December 30, 2019),
the FDIC will suspend application of
credits. To address any possibility that
the reserve ratio may reach or exceed
1.38 percent as of June 30, 2019 (the
second quarterly assessment period),
then decrease below 1.38 percent as of
September 30, 2019 (the third quarterly
assessment period), the FDIC is
proposing an immediate effective date
for this rule with application of the rule
beginning in the third quarterly
assessment period of 2019.

The proposed effective date and the
proposed application date would
provide certainty to IDIs with small
bank credits that the proposed rule
would apply to the third assessment
period of 2019, and that the FDIC could
apply small bank credits even if the DIF
reserve ratio is less than 1.38 percent
(but at least 1.35 percent) for that
assessment period. As discussed below
in Section VII.A (Administrative
Procedure Act), the FDIC finds good
cause for an immediate effective date,
because IDIs would benefit by having
increased stability and predictability in
the FDIC’s application of small bank
credits to quarterly assessments over
time.

Question 1: Does the proposal
increase the predictability of the
application of assessments for IDIs with
small bank credits? Should the FDIC
consider an alternative reserve ratio at
or above 1.35 percent as the threshold
for suspending the application of
credits?

Question 2: Does the FDIC need to
clarify the proposed effective date or the
proposed application date of the rule?
Do institutions have comments on the
proposed effective or application date?

Question 3: What potential costs or
benefits, or budgeting or accounting
implications, should the FDIC consider
regarding the proposal to remit all
remaining small bank credits and
OTACs in lump-sum payments to IDIs

holding such credits after small bank
credits have been applied for eight
assessment periods? Should the FDIC
apply credits for fewer or more
assessment periods before remitting
payment to IDIs for their remaining
credit balances?

Question 4: Should the FDIC remit
outstanding OTAC balances at the same
time that small bank credits are
remitted? What are the potential costs or
benefits, including any accounting
implications, to remitting outstanding
OTAC s to IDIs?

IV. Economic Effects

The FDIC believes that the expected
economic effects of the proposed rule
are likely to be small and positive for
affected IDIs. As stated previously, the
proposed rule lowers the possibility that
the FDIC would begin applying small
bank credits in the quarter when the
reserve ratio first reaches or exceeds
1.38 percent, but then suspend the
application of credits if the reserve ratio
falls below 1.38 percent (but remains at
or above 1.35 percent). The proposal
would affect the timing of when small
bank credits would be applied to an
IDI’s quarterly assessment, but it would
not change the aggregate amount of
credits that IDIs have been awarded.
Therefore, the economic effect of this
aspect of the proposed rule is a
reduction in any potential future costs
associated with a disruption in the
application of small bank credits to the
assessments of IDIs if the reserve ratio
drops below 1.38 percent but remains at
or above 1.35 percent. It is difficult to
accurately estimate the magnitude of
these benefits to IDIs because it
depends, among other things, on future
economic and financial conditions, the
operational and financial management
practices at affected IDIs, and future
levels of the reserve ratio.

Based on quarterly regulatory report
data as of March 31, 2019, 5,212 IDIs
have small bank credits totaling $764.4
million. The FDIC expects to apply
approximately 41 percent of the
aggregate amount of small bank credits
in the first quarter that the reserve ratio
reaches or exceeds 1.38 percent, leaving
IDIs uncertain about when the
remaining 59 percent of small bank
credits would be applied to their
assessments. Using the same data, the
FDIC estimates that 5,025 IDIs (or 96.4
percent) would exhaust their individual
shares of small bank credits within four
assessment periods of application. Of
the 187 institutions which have small
bank credits that would last more than
four quarters, 160 IDIs are expected to
exhaust their individual shares after
being applied for two additional
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assessment periods of application (i.e.,
after a total of six assessment periods),
and 18 IDIs within four additional
assessment periods (i.e., after a total of
eight assessment periods). After
applying small bank credits for eight
assessment periods, the FDIC estimates
that nine IDIs would hold an aggregate
of $1.75 million in credits. Under the
proposal, the FDIC would remit the
remaining individual small bank credit
balances to each of these nine
institutions in a lump-sum payment.
Therefore, the dollar amount of
remaining small bank credits declines
substantially after the initial application
in the first quarter that the reserve ratio
reaches or exceeds 1.38 percent,
reducing the effects of credit application
being suspended due to a decrease in
the reserve ratio. Additionally, as
mentioned above, recent history
suggests a generally positive near-term
outlook for the banking sector (implying
lower costs to the DIF), therefore the
probability of the suspension of
applying small bank credits is low,
particularly in the near-term quarters.

The proposal similarly WOl?ld require
the FDIC to remit the outstanding
balances of remaining OTACs in a
lump-sum payment, at the same time
that the outstanding small bank credit
balances are remitted. The FDIC
believes that this aspect of the proposed
rule is likely to provide a small benefit
to affected institutions. As of March 31,
2019, two institutions held OTACs of
approximately $300,000. After eight
more quarters of OTAC use, the two
banks would have approximately
$248,000 remaining. Under the
proposal, the FDIC would remit the
remaining individual OTAC balances to
each of these two IDIs in a lump-sum
payment, in the next assessment period
in which the reserve ratio is at least 1.35
percent. The benefit of this aspect of the
proposed rule to the IDIs with OTACs
is that they would receive and could
utilize these funds after eight more
quarters of use, rather than the expected
program duration of more than 13 years.
Since the IDIs holding OTACs are not
currently earning any returns on these
funds, and assuming the funds are
invested for 11 years and earn 0.25
percent real rate of return,24 this aspect
of the proposed rule could provide a
benefit of $6,635 to the affected
institutions.

The FDIC would remit any remaining
balances of small bank credits and
OTAC:s into the deposit accounts

24 Board of Governors of the Federal Reserve
System, 10-Year Treasury Inflation-Indexed

Security, Constant Maturity [DFII10] (July 22, 2019),

https://fred.stlouisfed.org/series/DFII10.

designated by the IDIs for deposit
insurance assessment payment
purposes.

Question 5: The FDIC invites
comments on all aspects of the
information provided in this Economic
Effects section. In particular, would this
proposal have any significant effects on
institutions that the FDIC has not
identified?

V. Alternatives Considered

The FDIC considered several
alternatives while developing this
proposal. First, the FDIC considered
leaving its regulation governing the use
of small bank credits and OTACs
unchanged. The FDIC rejected this
alternative because small variations in
the reserve ratio could result in the
application of credits in one quarter and
suspension of credit application in the
next, reducing the stability and
predictability of assessment obligations.
The proposed change to the threshold
for suspending application of small
bank credits would benefit institutions
receiving credits at no material cost to
the DIF, since the aggregate amount of
credits would not change under the
proposal and the proposal would not
materially impair the ability of the FDIC
to maintain the required minimum
reserve ratio of 1.35 percent. The
proposed changes also would allow
FDIC to remit any remaining small bank
credits and OTAGCs in a lump-sum
payment after eight quarterly
assessment periods, in the next
assessment period in which the reserve
ratio is at least 1.35 percent, which
would benefit IDIs that could utilize
these funds sooner and would permit
the FDIC to administer the DIF more
efficiently.

Second, the FDIC also considered
decreasing the amount of time during
which it would apply small bank credits
before remitting any remaining balances
of such credits and OTAG:s to IDIs. For
example, the FDIC considered
immediately issuing a single lump sum
payment in the amount of each IDI’s
aggregate credit to all eligible IDIs and
holders of OTAC:s after the reserve ratio
reached or exceeded 1.38 percent. The
FDIC also considered applying credits
for four quarterly assessment periods,
then remitting the remaining balance of
small bank credits and OTACs to IDIs.
The FDIC rejected shorter time periods
because applying credits over a longer
period of time would result in less
volatility for the DIF.

The FDIC also considered increasing
the amount of time during which it
would apply small bank credits before
remitting any remaining balances of
such credits and OTACs to IDIs. The

FDIC rejected a period longer than eight
quarters because only nine institutions
are anticipated to hold an aggregate of
$1.75 million in credits after eight
quarters of application. Continued
application of small bank credits and
OTACs beyond eight quarters would
unnecessarily complicate FDIC’s
administration of the DIF from an
operational perspective, without
providing a material benefit to the DIF.

Question 6: The FDIC invites
comment on all alternatives discussed,
including whether the FDIC should
adopt an alternative instead of the
proposal, and if so, why.

VI. Request for Comment

In addition to its request for comment
on specific parts of the proposal, the
FDIC seeks comment on all aspects of
this proposed rulemaking.

VII. Regulatory Analysis and Procedure
A. Administrative Procedure Act

Under the Administrative Procedure
Act, “[t]he required publication or
service of a substantive rule shall be
made not less than 30 days before its
effective date, except as otherwise
provided by the agency for good cause
found and published with the rule.” 25
Under the proposal, the amendments to
the FDIC’s deposit insurance assessment
regulations would be effective upon
publication of a final rule in the Federal
Register, and the FDIC finds good cause
that the publication of a final rule
implementing this proposal can be less
than 30 days before its effective date
because IDIs would benefit from
increased stability and predictability in
the application of small bank credits to
quarterly assessments before the final
rule would otherwise become effective.

As explained above in the
SUPPLEMENTARY INFORMATION section,
because the FDIC invoices for quarterly
deposit insurance assessments in
arrears, invoices for the third quarterly
assessment period of 2019 would be
made available to IDIs in December
2019, with a payment date of December
30, 2019. To address any possibility that
the reserve ratio may reach or exceed
1.38 percent as of June 30, 2019 (the end
of the second quarterly assessment
period), then decrease below 1.38
percent as of September 30, 2019 (the
end of the third quarterly assessment
period), the FDIC is proposing an
immediate effective date for this rule
with application of the rule beginning in
the third quarterly assessment period of
2019. This effective date would provide
certainty to IDIs with small bank credits

255 U.S.C. 553(d).


https://fred.stlouisfed.org/series/DFII10

45448

Federal Register/Vol. 84, No. 168/ Thursday, August 29, 2019/Proposed Rules

that the proposed rule would apply to
the third quarterly assessment period of
2019, and that the FDIC could apply
small bank credits even if the DIF
reserve ratio is less than 1.38 percent
(but at least 1.35 percent) for that
assessment period. Once the FDIC
begins to apply small bank credits to
each IDI’s assessment when the reserve
ratio reaches or exceeds 1.38 percent, it
will continue to do so until all small
bank credits have been applied or
remitted, as long as the reserve ratio is
at least 1.35 percent.

B. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, 113
Stat. 1338, 1471 (Nov. 12, 1999),
requires the Federal banking agencies to
use plain language in all proposed final
rules published after January 1, 2000.
The FDIC invites comments on how to
make this proposal easier to understand.
For example:

e Has the FDIC organized the material
to suit your needs? If not, how could the
material be improved?

¢ Are the requirements in the
proposed regulation clearly stated? If
not, how could the regulation be stated
more clearly?

¢ Does the proposed regulation
contain language or jargon that is
unclear? If so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand?

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., generally requires
an agency, in connection with a
proposed rule, to prepare and make
available for public comment an initial
regulatory flexibility analysis that
describes the impact of a proposed rule
on small entities.26 However, a
regulatory flexibility analysis is not
required if the agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. The Small
Business Administration (SBA) has
defined ““small entities” to include
banking organizations with total assets
of less than or equal to $550 million.2?

265 U.S.C. 601 et seq.

27 The SBA defines a small banking organization
as having $550 million or less in assets, where “a
financial institution’s assets are determined by
averaging the assets reported on its four quarterly
financial statements for the preceding year.”” See 13
CFR 121.201 (as amended, effective December 2,
2014). “SBA counts the receipts, employees, or
other measure of size of the concern whose size is

Generally, the FDIC considers a
significant effect to be a quantified effect
in excess of 5 percent of total annual
salaries and benefits per institution, or
2.5 percent of total non-interest
expenses. The FDIC believes that effects
in excess of these thresholds typically
represent significant effects for FDIC-
insured institutions. Certain types of
rules, such as rules of particular
applicability relating to rates or
corporate or financial structures, or
practices relating to such rates or
structures, are expressly excluded from
the definition of “rule” for purposes of
the RFA.28 The proposed rule relates
directly to the rates imposed on IDIs for
deposit insurance and to the deposit
insurance assessment system that
measures risk and determines each
established small bank’s assessment rate
and is, therefore, not subject to the RFA.
Nonetheless, the FDIC is voluntarily
presenting information in this RFA
section.

Based on quarterly regulatory report
data as of March 31, 2019, the FDIC
insures 5,371 depository institutions, of
which 3,920 are defined as small
entities by the terms of the RFA.
Further, 3,917 RFA-defined small, FDIC-
insured institutions have small bank
credits totaling $172.4 million.

As stated previously, the proposed
rule eliminates the possibility that
affected small, FDIC-insured institutions
would begin receiving small bank
credits in the quarter when the reserve
ratio first reaches or exceeds 1.38
percent but that these credits then
would be suspended if the reserve ratio
subsequently falls below 1.38 percent
(but remains at least 1.35 percent).
Therefore, the economic effect of this
aspect of the proposed rule is a
reduction in the potential future costs
associated with a disruption of the type
just described in the application of
small bank credits by affected small,
FDIC-insured institutions. It is difficult
to accurately estimate the magnitude of
this benefit to affected small, FDIC-
insured institutions because it depends,
among other things, on future economic
and financial conditions, the
operational and financial management
practices at affected small, FDIC-insured
institutions, and the future levels of the
reserve ratio. However, the FDIC
believes the economic effects of the
proposed rule are likely to be small
because an estimated 41 percent of the

at issue and all of its domestic and foreign

affiliates.” See 13 CFR 121.103. Following these

regulations, the FDIC uses a covered entity’s

affiliated and acquired assets, averaged over the

preceding four quarters, to determine whether the

covered entity is “small” for the purposes of RFA.
285 U.S.C. 601.

aggregate amount of small bank credits
would be applied in the first quarter
that the reserve ratio is at least 1.38
percent. Further, the FDIC estimates that
3,768 small, FDIC-insured institutions
(or 96.2 percent) would exhaust their
individual shares of small bank credits
within four assessment periods. Of the
149 small, FDIC-insured institutions
that the FDIC estimates would have
small bank credits that would last more
than four quarters, 138 are expected to
exhaust their individual shares after
being applied for two additional
assessment periods (i.e., after a total of
six assessment periods of application),
and four within four additional
assessment periods of application (i.e.,
after a total of eight assessment periods),
and seven will last more than eight
quarters. Therefore, the dollar amount of
remaining small bank credits declines
substantially after the initial application
of credits in the first quarter of use,
reducing the effects of credit application
being suspended due to a decrease in
the reserve ratio. Additionally, recent
history suggests a generally positive
near-term outlook for the banking sector
(implying lower costs to the DIF),
therefore the probability of suspension
of applying small bank credits is low,
particularly in the near-term quarters.

As stated previously, the proposed
rule would require the FDIC to remit the
outstanding balances of remaining
OTAG s in a lump-sum payment, in the
next assessment period in which the
reserve ratio is at least 1.35 percent, at
the same time that the outstanding small
bank credit balances are remitted. As of
March 31, 2019, only two IDIs have
outstanding OTACs totaling
approximately $300,000. However, both
institutions are subsidiaries of large
banking organizations and therefore do
not qualify as small entities under the
RFA. Therefore, this aspect of the
proposed rule would not affect any
small, FDIC-insured institutions.

Question 7: The FDIC invites
comments on all aspects of the
supporting information provided in this
RFA section. In particular, would this
proposed rule have any significant
effects on small entities that the FDIC
has not identified?

D. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act (PRA)
of 1995,29 the FDIC may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection unless it displays a currently-
valid Office of Management and Budget
(OMB) control number. The FDIC’s

2944 U.S.C. 3501 et seq.
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OMB control numbers for its assessment
regulations are 3064—-0057, 3064—0151,
and 3064—0179. The proposed rule does
not revise any of these existing
assessment information collections
pursuant to the PRA and consequently,
no submissions in connection with
these OMB control numbers will be
made to the OMB for review.

E. Riegle Community Development and
Regulatory Improvement Act of 1994

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(RCDRIA),30 in determining the effective
date and administrative compliance
requirements for new regulations that
impose additional reporting, disclosure,
or other requirements on IDIs, each
Federal banking agency must consider,
consistent with principles of safety and
soundness and the public interest, any
administrative burdens that such
regulations would place on IDIs,
including small IDIs, and customers of
IDIs, as well as the benefits of such
regulations. In addition, subject to
certain exceptions, section 302(b) of
RCDRIA requires new regulations and
amendments to regulations that impose
additional reporting, disclosures, or
other new requirements on IDIs
generally to take effect on the first day
of a calendar quarter that begins on or
after the date on which the regulations
are published in final form.3?

The proposed rule would not impose
additional reporting or disclosure
requirements on IDIs, including small
IDIs, or on the customers of IDIs. It
would provide for: Continued
application of small bank credits as long
as the reserve ratio is at least 1.35
percent, remittance of any remaining
small bank credits in a lump-sum
payment after such credits have been
applied for eight quarterly assessment
periods, in the next assessment period
in which the reserve ratio is at least 1.35
percent, and remittance of any
remaining OTAGCs in a lump-sum
payment at the same time that any
remaining small bank credits are
remitted. Accordingly, section 302 of
RCDRIA does not apply. Nevertheless,
the requirements of RCDRIA will be
considered as part of the overall
rulemaking process, and the FDIC
invites any other comments that further
will inform the FDIC’s consideration of
RCDRIA.

List of Subjects in 12 CFR Part 327
Bank deposit insurance, Banks,
banking, Savings Associations.

3012 U.S.C. 4802(a).
3112 U.S.C. 4802(b).

For the reasons set forth above, the
FDIC proposes to amend Part 327 of title
12 of the Code of Federal Regulations as
follows:

PART 327—ASSESSMENTS

m 1. The authority for 12 CFR Part 327
continues to read:

Authority: 12 U.S.C. 1441, 1813, 1815,
1817-19, 1821.

m 2. Amend § 327.11 by:
m a. Revising paragraph (c)(11)(i);
m b. Removing paragraph (c)(11)(iii);
and
m c. Adding paragraph (c)(13).

The revision and addition read as
follows:

§327.11 Surcharges and assessments
required to raise the reserve ratio of the DIF
to 1.35 percent

* * * * *

(C] * * *

(11) Use of credits. (i) Effective as of
July 1, 2019, the FDIC will apply
assessment credits awarded under this
paragraph (c) to an institution’s deposit
insurance assessments, as calculated
under this part 327, beginning in the
first assessment period in which the
reserve ratio of the DIF is at least 1.38
percent, and in each assessment period
thereafter in which the reserve ratio of
the DIF is at least 1.35 percent, for no
more than seven additional assessment

periods.
* * * * *

(13) Remittance of credits. After
assessment credits awarded under
paragraph (c) of this section have been
applied for eight assessment periods,
the FDIC will remit the full nominal
value of an institution’s remaining
assessment credits in a single lump-sum
payment to such institution in the next
assessment period in which the reserve

ratio is at least 1.35 percent.
* * * * *

m 3. Amend § 327.35 by adding
paragraph (c) to read as follows:

§327.35 Application of credits.

* * * * *

(c) Remittance of credits. Subject to
the limitations in paragraph (b) of this
section, in the same assessment period
that the FDIC remits the full nominal
value of small bank assessment credits
pursuant to § 327.11(c)(13), the FDIC
shall remit the full nominal value of an
institution’s remaining one-time
assessment credits provided under this
subpart B in a single lump-sum payment
to such institution.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on August 20,
2019.

Valerie Best,

Assistant Executive Secretary.

[FR Doc. 2019-18257 Filed 8-28-19; 8:45 am]|
BILLING CODE 6714-01-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 686

[DOL Docket No. ETA-2019-0006]
RIN 1205-AB96

Procurement Roles and
Responsibilities for Job Corps
Contracts

AGENCY: Employment and Training
Administration, Labor.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Labor
(Department) proposes two procedural
changes to its Workforce Innovation and
Opportunity Act (WIOA) Job Corps
regulations to enable the Secretary to
delegate procurement authority as it
relates to the development and issuance
of requests for proposals for the
operation of Job Corps centers, outreach
and admissions, career transitional
services, and other operational support
services. The Department proposes to
take this procedural action to align
regulatory provisions with the relevant
WIOA statutory language and to provide
greater flexibility for internal operations
and management of the Job Corps
program.

DATES: Comments to this proposal and
other information must be submitted
(transmitted, postmarked, or delivered)
by September 30, 2019. All submissions
must bear a postmark or provide other
evidence of the submission date.

ADDRESSES: You may submit comments,
identified by Regulatory Information
Number (RIN) 1205-AB96, by one of the
following methods:

Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
website instructions for submitting
comments.

Mail and Hand Delivery/Courier:
Written comments, disk, and CD-ROM
submissions may be mailed to Heidi
Casta, Deputy Administrator, Office of
Policy Development and Research, U.S.
Department of Labor, 200 Constitution
Avenue NW, Room N-5641,
Washington, DC 20210.

Instructions: Label all submissions
with “RIN 1205-AB96.”
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Please submit your comments by only
one method. Please be advised that the
Department will post all comments
received that relate to this NPRM on
http://www.regulations.gov without
making any change to the comments or
redacting any information. The http://
www.regulations.gov website is the
Federal e-rulemaking portal, and all
comments posted there are available
and accessible to the public. Therefore,
the Department recommends that
commenters remove personal
information such as Social Security
Numbers, personal addresses, telephone
numbers, and email addresses included
in their comments, as such information
may become easily available to the
public via the http://
www.regulations.gov website. It is the
responsibility of the commenter to
safeguard personal information.

Also, please note that, due to security
concerns, postal mail delivery in
Washington, DC may be delayed.
Therefore, the Department encourages
the public to submit comments on
http://www.regulations.gov.

Docket: All comments on this
proposed rule will be available on the
http://www.regulations.gov website, and
can be found using RIN 1205-AB96.
The Department also will make all the
comments it receives available for
public inspection by appointment
during normal business hours at the
above address. If you need assistance to
review the comments, the Department
will provide appropriate aids, such as
readers or print magnifiers. The
Department will make copies of this
proposed rule available, upon request,
in large print and electronic file on
computer disk. To schedule an
appointment to review the comments
and/or obtain the proposed rule in an
alternative format, contact the Office of
Policy Development and Research at
(202) 693—3700 (this is not a toll-free
number). You may also contact this
office at the address listed below.

FOR FURTHER INFORMATION CONTACT:
Heidi Casta, Deputy Administrator,
Office of Policy Development and
Research, U.S. Department of Labor, 200
Constitution Avenue NW, Room N—
5641, Washington, DC 20210; telephone
(202) 693-3700 (this is not a toll-free
number).

Individuals with hearing or speech
impairments may access the telephone
number above via TTY by calling the
toll-free Federal Information Relay
Service at 1-800—877—-8339.

SUPPLEMENTARY INFORMATION:

I. Background

The Department is proposing to
amend two provisions of 20 CFR part

686, which implements subtitle C of
title I of WIOA. Through these
amendments, the Department proposes
to align these regulatory provisions with
the language in WIOA by broadening
the authority to issue contract
solicitations from the Employment and
Training Administration (ETA) to the
Secretary of Labor. The Department
proposes to make this procedural
change to the WIOA regulation to
provide greater flexibility in the
management and operation of the Job
Corps program by allowing the
Secretary of Labor to designate the
component of the Department that is
authorized to issue requests for
proposals (RFPs) for the operation of Job
Corps centers, outreach and admissions,
career transitional services, and other
operational support services. This
change will provide the Department
with the flexibility to more efficiently
manage the Job Corps procurement
process, which will in turn allow greater
economies of scale and operational
efficiencies. This proposed rule is
consistent with the President’s
Management Agenda with respect to
Cross-Agency Priority (CAP) Goal
Number 5—Sharing Quality Services.
The Department is implementing this
CAP goal in part, via the Department’s
Enterprise-Wide Shared Services
Initiatives whose primary goals are as
follows:

1. Improve human resources
efficiency, effectiveness, and
accountability;

2. Provide modern technology
solutions that empower the DOL
mission and serve the American public
through collaboration and innovation;

3. Maximize DOL’s federal buying
power through effective procurement
management; and

4. Safeguard fiscal integrity, and
promote the effective and efficient use
of resources.

This proposal will assist the
Department’s implementation of its
Enterprise-Wide Shared Services
Initiative.

This proposed rule is not an
Executive Order 13771 regulatory action
because this proposed rule is not
significant under Executive Order
12866.

I1. Consideration of Comments

ETA requests comment on all issues
related to this proposed rule. As
discussed more fully below, this
proposed rule is the companion
document to a direct final rule (DFR)
published in the “Rules” section of this
issue of the Federal Register. If ETA
receives no significant adverse comment
on the proposal or DFR, ETA will

publish a Federal Register document
confirming the effective date of the DFR
and withdrawing this companion
NPRM. Such confirmation may include
minor stylistic or technical changes to
the DFR. For the purpose of judicial
review, ETA views the date of
confirmation of the effective date of the
DFR as the date of promulgation. If,
however, ETA receives a significant
adverse comment on the DFR or
proposal, the Agency will publish a
timely withdrawal of the DFR and
proceed with the proposed rule, which
addresses the same revisions to
procurement authority for the Job Corps
program in the development and
issuance of requests for proposals for
the operation of Job Corps centers, and
for outreach and admissions, career
transitional services, and other
operational support services.

III. Direct Final Rulemaking

As noted above, in addition to
publishing this NPRM, ETA is
concurrently publishing a companion
DFR in the Federal Register. In direct
final rulemaking, an agency publishes a
DFR in the Federal Register, with a
statement that the rule will go into effect
unless the agency receives significant
adverse comment within a specified
period. The agency may publish an
identical concurrent NPRM. If the
agency receives no significant adverse
comment in response to the DFR, the
rule goes into effect. ETA plans to
confirm the effective date of a DFR
through a separate Federal Register
document. If the agency receives a
significant adverse comment, the agency
will withdraw the DFR and treat such
comment as a response to the NPRM.
An agency typically uses direct final
rulemaking when an agency anticipates
that a rule will not be controversial.

For purposes of the DFR, a significant
adverse comment is one that explains
why the amendments to the regulatory
provisions identified below would be
inappropriate. In determining whether a
comment necessitates withdrawal of the
DFR, ETA will consider whether the
comment raises an issue serious enough
to warrant a substantive response. ETA
will not consider a comment
recommending an additional
amendment to this regulation to be a
significant adverse comment unless the
comment states why the DFR would be
ineffective without the addition.

The comment period for this NPRM
runs concurrently with that of the DFR.
ETA will treat comments received on
the NPRM as comments also regarding
the companion DFR. Similarly, ETA
will consider comments submitted to
the companion DFR as comment to the
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NPRM. Therefore, if ETA receives a
significant adverse comment on either
the DFR or this NPRM, it will withdraw
the companion DFR and proceed with
the NPRM. In the event ETA withdraws
the DFR because of significant adverse
comment, ETA will consider all timely
comments received in response to the
DFR when it continues with the NPRM.
After carefully considering all
comments to the DFR and the NPRM,
ETA will decide whether to publish a
new final rule.

ETA determined that the subject of
this rulemaking is suitable for direct
final rulemaking. This proposed
amendment is procedural in nature and
does not impact the operation of Job
Corps centers, the operational support
services, or the delivery of career
transitional services and other
operation, the process by which offerors
respond to solicitations, the substance
of their responses, or the criteria upon
which the solicitation will be evaluated.
Finally, the revisions would not impose
any new costs or burdens. For these
reasons, ETA does not anticipate
objections from the public to this
rulemaking action.

IV. Discussion of Proposed Changes

Sec. 147(a) of WIOA authorizes the
Secretary of Labor to enter into
agreements with eligible entities to
operate Job Corps centers and to provide
activities to a Job Corps center. Two
provisions in the regulation
implementing subtitle C of Title I of
WIOA implement section 147(a). 20
CFR 686.310(a) broadly states that the
Secretary selects eligible entities to
operate contract centers on a
competitive basis in accordance with
applicable statutes and regulations and
20 CFR 686.340(a) states that the
Secretary selects eligible entities to
provide outreach and admission, career
transition, and operational support
services on a competitive basis in
accordance with applicable statutes and
regulations. However, both provisions
also specifically require ETA to develop
and issue RFPs for these Job Corps
contracts. These provisions are narrower
than section 147(a) and constrain the
Department’s authority to assign the
authority to develop and issue RFPs to
whichever component of the agency it
determines appropriate.

This proposed rule amends
§§686.310(a) and 686.340(a) by
replacing “ETA” with “the Secretary.”
Through this proposed rule, the
Department is aligning the text of
sections 686.310(a) and 686.340(a) with
the statutory language in section 147(a)
of WIOA and eliminating the
inconsistency between the regulation

and the statute. This change also affords
the Department greater flexibility to
manage and oversee the Job Corps
procurement process in a manner that it
determines appropriate, which in turn
will aid in the implementation of the
Department’s Enterprise-Wide Shared
Services Initiative described above.

V. Rulemaking Analyses and Notices

Executive Orders 12866 (Regulatory
Planning and Review), 13563
(Improving Regulation and Regulatory
Review), and 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

Executive Order 12866 requires that
regulatory agencies assess both the costs
and benefits of significant regulatory
actions. Under the Executive Order, a
“significant regulatory action” is one
meeting any of a number of specified
conditions, including the following:
Having an annual effect on the economy
of $100 million or more; creating a
serious inconsistency or interfering with
an action of another agency; materially
altering the budgetary impact of
entitlements or the rights of entitlement
recipients, or raising novel legal or
policy issues. The Department has
determined that this proposed
rulemaking is not a ““significant”
regulatory action and a cost-benefit and
economic analysis is not required. This
regulation merely makes a procedural
change to allow flexibility to manage
and oversee the Job Corps procurement
process in a manner that the Department
determines appropriate. This rule is not
an Executive Order 13771 regulatory
action because this rule is not
significant under Executive Order
12866.

Executive Order 13563 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility to minimize
burden.

This rule makes only a procedural
change to allow flexibility to manage
and oversee the Job Corps procurement
process in a manner that the Department
determines appropriate; thus this rule is
not expected to have any regulatory
impacts.

Regulatory Flexibility Act/Small
Business Regulatory Enforcement
Fairness Act

The Regulatory Flexibility Act (RFA),
at 5 U.S.C. 603(a), requires agencies to
prepare and make available for public
comment an initial regulatory flexibility
analysis, which describes the impact of
the proposed rule on small entities.
Section 605 of the RFA allows an
agency to certify a rule, in lieu of
preparing an analysis, if the proposed
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.
This proposed rule does not affect small
entities as defined in the RFA.
Therefore, the proposed rule will not
have a significant economic impact on
a substantial number of these small
entities. Therefore, the Department
certifies that the proposed rule will not
have a significant economic impacts on
a substantial number of small entities.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
Department consider the impact of
paperwork and other information
collection burdens imposed on the
public. The Department has determined
that this rule does not alter any
information collection burdens.

Executive Order 13132 (Federalism)

Section 6 of E.O. 13132 requires
Federal agencies to consult with State
entities when a regulation or policy may
have a substantial direct effect on the
States, the relationship between the
National Government and the States, or
the distribution of power and
responsibilities among the various
levels of government, within the
meaning of the E.O. Section 3(b) of the
E.O. further provides that Federal
agencies must implement regulations
that have a substantial direct effect only
if statutory authority permits the
regulation and it is of national
significance.

This proposed rule does not have a
substantial direct effect on the States,
the relationship between the National
Government and the States, or the
distribution of power and
responsibilities among the various
levels of Government, within the
meaning of the E.O. This proposed rule
merely makes a procedural change for
internal Departmental operations and
management for Job Corps procurement.

Unfunded Mandates Reform Act of 1995

This regulatory action has been
reviewed in accordance with the
Unfunded Mandates Reform Act of 1995
(the Reform Act). Under the Reform Act,
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a Federal agency must determine
whether a regulation proposes a Federal
mandate that would result in the
increased expenditures by State, local,
or tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any single year. This
proposed rule merely makes an
administrative change to the name of
the Departmental entity authorized for
Job Corps procurement responsibilities.
The requirements of Title II of the Act,
therefore, do not apply, and the
Department has not prepared a
statement under the Act.

Executive Order 13175 (Indian Tribal
Governments)

The Department has reviewed the
NPRM under the terms of E.O. 13175
and DOL’s Tribal Consultation Policy,
and have concluded that the changes to
regulatory text which are the focus of
the NPRM would not have tribal
implications, as these changes do not
have substantial direct effects on one or
more Indian tribes, the relationship
between the Federal government and
Indian tribes, nor the distribution of
power and responsibilities between the
Federal government and Indian tribes.
Therefore, no consultations with tribal
governments, officials, or other tribal
institutions were necessary.

List of Subjects in 20 CFR Part 686

Employment, Grant programs—Ilabor,
Job Corps.

For the reasons stated in the
preamble, the Department proposes to
amend 20 CFR part 686 as follows:

PART 686—THE JOBS CORPS UNDER
TITLE | OF THE WORKFORCE
INNOVATION AND OPPORTUNITY ACT

m 1. The authority citation for part 686
continues to read as follows:

Authority: Secs. 142, 144, 146, 147, 159,
189, 503, Pub. L. 113128, 128 Stat. 1425
(ul. 22, 2014).

m 2. Amend § 686.310 by revising
paragraph (a) to read as follows:

§686.310 How are entities selected to
receive funding to operate centers?

(a) The Secretary selects eligible
entities to operate contract centers on a
competitive basis in accordance with
applicable statutes and regulations. In
selecting an entity, the Secretary issues
requests for proposals (RFPs) for the
operation of all contract centers
according to the Federal Acquisition
Regulation (48 CFR chapter 1) and
Department of Labor Acquisition
Regulation (48 CFR chapter 29). The
Secretary develops RFPs for center
operators in consultation with the

Governor, the center workforce council
(if established), and the Local WDB for
the workforce development area in

which the center is located.
* * * * *

m 3. Amend § 686.340 by revising
paragraph (a) to read as follows:

§686.340 How are entities selected to
receive funding to provide outreach and
admission, career transition and other
operations support services?

(a) The Secretary selects eligible
entities to provide outreach and
admission, career transition, and
operational services on a competitive
basis in accordance with applicable
statutes and regulations. In selecting an
entity, the Secretary issues requests for
proposals (RFP) for operational support
services according to the Federal
Acquisition Regulation (48 CFR chapter
1) and Department of Labor Acquisition
Regulation (48 CFR chapter 29). The
Secretary develops RFPs for operational
support services in consultation with
the Governor, the center workforce
council (if established), and the Local
WDB for the workforce development
area in which the center is located.

* * * * *

John P. Pallasch,

Assistant Secretary for Employment and
Training, Labor.

[FR Doc. 2019-18496 Filed 8-28-19; 8:45 am]
BILLING CODE 4510-FT-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Parts 56, 57, 70, 71, 72, and 90
[Docket No. MSHA-2016-0013]
RIN 1219-AB36

Respirable Silica (Quartz)

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Request for information.

SUMMARY: Metal and nonmetal (MNM)
miners and coal miners exposed to
silica (quartz) in respirable dust can
develop various forms of
pneumoconiosis that are irreversible,
life limiting, and may lead to death.
MSHA’s existing standards limit miners’
exposures to quartz in respirable dust.
In this Request for Information (RFI),
MSHA solicits information and data on
feasible, best practices to protect miners’
health from exposure to quartz in
respirable dust, including an
examination of an appropriately
reduced permissible exposure limit,
potential new or developing protective

technologies, and/or technical and
educational assistance.

DATES: Comments must be received or
postmarked by midnight (12 a.m.)
Eastern Daylight Savings Time on
October 28, 2019.

ADDRESSES: Submit comments and
informational materials, identified by
RIN 1219-AB36 or Docket No. MSHA
2016—0013, by one of the following
methods:

e Federal E-Rulemaking Portal:
https://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

¢ Email: zzMSHA-comments@
dol.gov.

e Mail: MSHA, Office of Standards,
Regulations, and Variances, 201 12th
Street South, Suite 4E401, Arlington,
Virginia 22202-5452.

e Hand Delivery or Courier: 201 12th
Street South, Suite 4E401, Arlington,
Virginia, between 9:00 a.m. and 5:00
p-m. Monday through Friday, except
Federal holidays. Sign in at the
receptionist’s desk on the 4th floor East,
Suite 4E401.

o Fax:202-693-9441.

Instructions: All submissions must
include RIN 1219-AB36 or Docket No.
MSHA 2016-0013. Do not include
personal information that you do not
want publicly disclosed; MSHA will
post all comments without change to
http://www.regulations.gov and http://
arlweb.msha.gov/currentcomments.asp,
including any personal information
provided.

Docket: For access to the docket to
read comments received, go to http://
www.regulations.gov or http://
arlweb.msha.gov/currentcomments.asp.
To read background documents, go to
http://www.regulations.gov. Review the
docket in person at MSHA, Office of
Standards, Regulations, and Variances,
201 12th Street South, Arlington,
Virginia, between 9:00 a.m. and 5:00
p-m. Monday through Friday, except
Federal Holidays. Sign in at the
receptionist’s desk in Suite 4E401.

Email Notification: To subscribe to
receive email notification when MSHA
publishes rulemaking documents in the
Federal Register, go to https://
www.msha.gov/subscriptions.

FOR FURTHER INFORMATION CONTACT:
Sheila A. McConnell, Director, Office of
Standards, Regulations, and Variances,
MSHA, at mcconnell.sheila.a@dol.gov
(email), 202—693—-9440 (voice), or 202—
693—9441 (fax). These are not toll-free
numbers.

SUPPLEMENTARY INFORMATION:
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I. Background

A. Crystalline Silica Sources, Adverse
Health Effects, and Existing Standards
in Metal and Nonmetal (MNM) and Coal
Mining

Crystalline silica refers to a chemical
compound, silicon dioxide (SiO>), that
is most commonly found in nature as
quartz but sometimes occurs as
cristobalite or, rarely, as tridymite.
Quartz accounts for the overwhelming
majority of naturally occurring
crystalline silica and is present in
varying amounts in almost every type of
mineral. Quartz is found in rocks such
as granite, sandstone, limestone, and
shale. Mining, milling, and processing
crystalline silica-containing substances
can create airborne respirable particles.
Some activities generate more respirable
dust than others including, but not
limited to, cutting, sanding, drilling,
crushing, grinding, milling, sawing,
scraping, jack hammering, excavating,
or disturbing materials that contain
quartz.

Mechanized operations can generate
large amounts of dust, potentially
exposing miners to elevated levels of
airborne dust, including quartz.?
Particles with an aerodynamic diameter
smaller than 10 micrometer (um) are
more likely to be respirable, and as
particle diameter decreases, the
proportion of particles that can reach
the lungs’ alveolar region increases.
Quartz particles that are small enough to
reach the alveolar spaces (respirable
particles) may be deposited and retained
there, leading to disease development.
The amount of time for a miner to
develop lung disease such as chronic
obstructive pulmonary disease (COPD)
or various forms of pneumoconiosis
such as silicosis, coal workers’
pneumoconiosis (CWP), progressive
massive fibrosis (PMF), and rapidly
progressive pneumoconiosis (RPP)
depends on various factors such as
cumulative dust exposure and genetic
predisposition to lung damage.23 The

1National Institute for Occupational Safety and
Health (NIOSH). 2019. Dust control handbook for
industrial minerals mining and processing. Second
edition. By Cecala AB, O’Brien AD, Schall J, Colinet
JF, Franta RJ, Schultz MJ, Haas EJ, Robinson J, Patts
J, Holen BM, Stein R, Weber J, Strebel M, Wilson
L, and Ellis M. Pittsburgh PA: U.S. Department of
Health and Human Services, Centers for Disease
Control and Prevention, National Institute for
Occupational Safety and Health, DHHS (NIOSH)
Publication No. 2019-124, RI 9701. https://doi.org/
10.26616/NIOSHPUB2019124.

2Blanc P. and A. Seaton. 2016. Editorial
Pneumoconiosis Redux—Coal Workers’
Pneumoconiosis and Silicosis Are Still a Problem.
Am ] Respir Crit Care Med. 193(6): 603—604.

3Cohen, R. 2015. Clarifying Distribution, Trends,
and Determinants of Adverse Health in United
States Miners: Exploration and Integration of

MNM mining industry includes many
commodities that contain various
percentages of quartz. MNM miners’
exposure to quartz dust depends, in
part, on the type of rock or mineral
being mined or processed. Each
commodity, however, has common dust
sources related to the mining process,
which includes drilling, blasting,
loading, hauling, and crushing. MSHA
regulates MNM miners’ exposure to
respirable dust containing quartz under
30 CFR 56.5001 for surface mining
operations and under 30 CFR 57.5001
for underground mining operations.
MSHA'’s existing standard is based on
the American Conference of
Governmental Industrial Hygienists
(ACGIH) Threshold Limit Value (TLV)®
published in 1973 4 that was
incorporated by reference by MSHA'’s
predecessor agency, the Mine
Enforcement Safety Administration
(MESA) in 1974 5 and then recodified by
MSHA in 1985.6 MSHA'’s existing
standard for MNM mines is 10 mg/m3/
(percent respirable quartz + 2) expressed
as the concentration of respirable dust
for a full shift or an 8-hour equivalent
time-weighted average (TWA).”

Coal miners are exposed to quartz
during the extraction and processing of
coal. Exposure to quartz during
extraction occurs when miners disturb
the rock above, below, or within the
coal seam. Exposure also occurs in
processing plants as the coal is being
sized, crushed, dried, and conveyed.
MSHA'’s standards (30 CFR 70.101,
71.101, and 90.101) limit coal miners’
exposure to respirable quartz in relation
to the respirable dust standard. When
respirable dust samples are analyzed for
quartz and the concentration of quartz
exceeds 0.1 mg/m?3 (100 micrograms per
cubic meter of air or ug/m3) MRE
(British Mining Research Establishment)
equivalent concentration, MSHA
reduces the applicable respirable dust
standard for sections of the mine

Existing Data Systems. ALPHA Foundation for the
Improvement of Mine Safety and Health—Final
Technical Report. Grant Number: AFC113—4.
University of Illinois at Chicago, School of Public
Health.

4 American Conference of Governmental
Industrial Hygienists (ACGIH). 1973. TLVs
Threshold Limit Values for Chemical Substances in
Workroom Air Adopted by ACGIH for 1973.
Cincinnati, Ohio.

5Mine Enforcement Safety Administration
(MESA). 1974. Parts 55/56/57—Health and Safety
Standards—Miscellaneous Amendments. 39 FR
24316.

6Mine Safety and Health Administration
(MSHA). 1985. Recodification of Safety and Health
Standards for Metal and Nonmetal Mines—Final
Rule. 50 FR 4048.

7Example: If the quartz content of the sample is
18.0%, the TLV® for quartz is: 10 mg/m?3/18.0%
quartz + 2 = 10 mg/m3/20.0 = 0.50 mg/m3.

represented by the sample data. MSHA
computes the reduced dust standard by
dividing 10 by the percent of quartz (10/
percent quartz8).

Since 1974, the National Institute for
Occupational Safety and Health
(NIOSH) has recommended an exposure
limit for respirable crystalline silica
(quartz) of 0.05 mg/m3 (50 pug/m3) ISO.9
In 2000, the ACGIH revised its
Threshold Limit Value (TLV®) for
respirable crystalline silica (quartz) to
50 ug/m3 (ISO) and has since further
lowered its TLV® to 25 pg/m?3 (ISO).10
In 2016, the Occupational Safety and
Health Administration (OSHA)
amended MSHA'’s existing respirable
crystalline silica standards to establish a
permissible exposure limit (PEL) of 50
1g/m? (IS0).11

B. Existing Controls, Including
Respiratory Protection

MSHA requires engineering or
environmental controls as the primary
means of controlling respirable dust.
This is consistent with section 202(h) of
the Federal Mine Safety and Health Act
of 1977 (Mine Act), which provides that
the use of respirators shall not be
substituted for environmental control
measures in the active workings.
Engineering or environmental controls
reduce dust generation by suppressing,
diluting, capturing, or diverting the dust
being generated by the mining process.

MSHA addressed the use of
supplementary means of controlling
miners’ exposures to respirable dust in
previous rulemakings. In the preambles
to the 20002 and 2003 3 proposed
rules 14 on Verification of Underground

8Example: A valid representative dust sample
with an equivalent concentration of 1.12 mg/m3
contains 12.3% of quartz dust corresponds to a
quartz concentration of 138 mg/ms3. The respirable
dust standard when quartz is present is maintained
on each shift at or below 0.8 mg/m3 (10/12.3% =
0.8 mg/m3).

9 National Institute for Occupational Safety and
Health (NIOSH). 1974. Criteria for a recommended
standard . . . Occupational Exposure to Crystalline
Silica. HEW Publication No. (NIOSH) 75-120.

10 American Conference of Governmental
Industrial Hygienists (ACGIH). 2006. Silica,
Crystalline: a-Quartz and cristobalite. Cincinnati,
Ohio.

11 Occupational Safety and Health Administration
(OSHA). 2016. Occupational Exposure to Respirable
Crystalline Silica—Final Rule. 81 FR 16286.

12 Mine Safety and Health Administration
(MSHA). 2000. Verification of Underground Coal
Mine Operators’ Dust Control Plans and
Compliance Sampling for Respirable Dust—
Proposed rule; notice of hearings. 65 FR 42122.

13 Mine Safety and Health Administration
(MSHA). 2003. Verification of Underground Coal
Mine Operators’ Dust Control Plans and
Compliance Sampling for Respirable Dust—
Proposed rule; notice of hearings; close of record.
68 FR 10784.

14The 2010 proposed rule (75 FR 64413)
combined the following rulemaking actions: (1)

Continued
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Coal Mine Operators’ Dust Control Plans
and Compliance Sampling for
Respirable Dust (Plan Verifications
proposed rules), MSHA discussed a
petition for rulemaking to allow the use
of powered air purifying respirators
(PAPRs) as a supplemental means of
compliance. In the preamble to the 2000
proposed rule, MSHA proposed to
“permit, under certain circumstances,
the limited use of either approved loose-
fitting PAPRs or verifiable
administrative controls for compliance
purposes” (65 FR 42135). In the
preamble to the 2003 proposed rule,
MSHA proposed to “permit the limited
use of either approved PAPRSs,
administrative controls, or a
combination of both for compliance
purposes in those circumstances where
further reduction of dust levels cannot
be reasonably achieved using all feasible
engineering controls.” (68 FR 10800).

MSHA explained that there may be
only limited situations where exposures
could not be consistently controlled by
available technologies (65 FR 42134; 68
FR 10798-10799, 10818). MSHA
reiterated that engineering or
environmental controls are the primary
means to control respirable dust in the
mine atmosphere, which is consistent
with sections 201(b) and 202(h) of the
Mine Act. MSHA also noted that the
Dust Advisory Committee unanimously
recommended that respiratory
protection should not replace
engineering or environmental controls,
but should continue to be provided to
miners until controls are implemented
that are capable of maintaining
respirable dust levels in compliance
with the standards.15 In those limited
situations, mine operators are required
to provide respiratory protection to
miners while they adjust engineering
and environmental controls to reduce
dust levels to at or below the standard.

In addition, in MSHA’s 2014
rulemaking on Lowering Miners’
Exposure to Respirable Coal Mine Dust,
including Continuous Personal Dust

“Occupational Exposure to Coal Mine Dust
(Lowering Exposure);” (2) “Verification of
Underground Coal Mine Operators’ Dust Control
Plans and Compliance Sampling for Respirable
Dust” (Plan Verification) (65 FR 42122, July 7, 2000,
and 68 FR 10784, March 6, 2003); (3)
“Determination of Concentration of Respirable Coal
Mine Dust” (Single Sample) (65 FR 42068, July 7,
2000, and 68 FR 10940 March 6, 2003); and (4)
“Respirable Coal Mine Dust: Continuous Personal
Dust Monitor (CPDM)” (74 FR 52708, October 14,
2009). The 2010 proposed rule was finalized on
May 1, 2014 (84 FR 24814).

157.8S. Department of Labor, Mine Safety and
Health Administration. 1996. Report of the
Secretary of Labor’s Advisory Committee on the
Elimination of Pneumoconiosis Among Coal Mine
Workers. Washington, DC. October 1996.

Monitors (Dust Rule),’6 commenters
advocated the use of PAPRs, not only as
a temporary supplementary control, but
also as an engineering control. Other
commenters stated that using respirators
as a means of complying with the dust
standard is contrary to the Mine Act and
would provide miners with a false sense
of protection. Some commenters cited
the difficulty of wearing respirators in
hot and sweaty jobs, and in dusty, dirty
conditions, including in low coal. While
the final rule allows operators to use
engineering and administrative controls,
the rule did not contain provisions to
allow operators to use respirators,
including PAPRs, as supplementary
controls to achieve compliance with the
respirable dust standards. As specified
in Sections 201(b) and 202(h) of the
Mine Act and since passage of the
Federal Coal Mine Health and Safety
Act of 1969, MSHA has enforced an
environmental standard at coal mines;
that is, the concentration of respirable
dust in the mine atmosphere is
measured rather than the breathing zone
of any individual miner.

Engineering controls, also known as
environmental controls, are the most
protective means of controlling dust
generation at the source. MSHA is aware
that there may be conditions where
existing engineering or environmental
controls may not be adequate to
continuously protect miners’ health in
areas where there are high levels of
quartz dust.

NIOSH researchers have documented
large clusters of coal miners in eastern
Kentucky, West Virginia, and southwest
Virginia with PMF, the most severe form
of black lung disease.!7 18 NIOSH
reported that a high proportion of these
cases had r-type opacities, category B
and C large opacities, and coal mining
tenure of less than 20 years, which are
indications of exceptionally severe and
rapidly progressive disease. Historically,
the typical progression (latency) from a
normal chest X-ray to advanced
pneumoconiosis in coal miners exposed
to coal dust was 15 to 25 years of
working tenure.1® However, as mining
has become highly mechanized, some

16 Mine Safety and Health Administration
(MSHA). 2014. Lowering Miners’ Exposure to
Respirable Coal Mine Dust, Including Continuous
Personal Dust Monitors—Final rule. 79 FR 24814.

17 Blackley, D., C. Halldin, and A. Laney. 2016.
Resurgence of Progressive Massive Fibrosis in Coal
Miners—Eastern Kentucky, 2016. Morbidity and
Mortality Weekly Report, 65 (49):1385-9.

18 Blackley, D., L. Reynolds, C. Short, et al. 2018b.
Research Letter: Progressive Massive Fibrosis in
Coal Miners from 3 Clinics in Virginia. JAMA,
319(5):500-1.

19 Petsonk, E., C. Rose, and R. Cohen. 2013. Coal
Mine Dust Lung Disease—New Lessons from an Old
Exposure. Am J Respir Crit Care Med.,
187(11):1178-1185.

miners may be exposed to higher
concentrations of dusts, including
quartz.2° NIOSH defined rapid
progression of the disease as an increase
of greater than one small ILO
(International Labor Organization)
category within a period of 5 years, or
the development of PMF.212223
Researchers also noted that one
potential cause of a rapidly progressive
disease is overexposure to respirable
quartz.24 2526

Recent studies indicate that over-
exposure to quartz presents same health
risks to MNM miners.27 282930 Although

20 “Drilling into the typical quartz-containing
rock surrounding coal seams (e.g., driving tunnels
to the seam and drilling the roof to bolt supports
to rock above to prevent collapse) long has been
recognized to cause silicosis. In addition, however,
extrusions of quartz into coal seams may occur. . .
accelerated silicosis may result from exploitation of
thin seams using coal cutters that take slices of the
roof and floor” (Blanc and Seaton, 2016, page 604).

21 Antao, V.C. dos S., E.L. Petsonk, L.Z. Sokolow,
et. al. 2005. Rapidly Progressive Coal Workers’
Pneumoconiosis in the United States: Geographic
Clustering and Other Factors. Occup Environ Med.,
62(10):670-674.

22 Cohen, R.A., A. Patel, and F.H. Green. 2008.
Lung Disease Caused By Exposure to Coal Mine and
Silica Dust. Seminars in Respiratory and Critical
Care Medicine, 29(6):651-661. Epub. Feb 16, 2009.

23 National Academies of Sciences, Engineering,
and Medicine. 2018. Monitoring and Sampling
Approaches to Assess Underground Coal Mine Dust
Exposures. Washington, DC: The National
Academies Press. doi: https://www.nap.edu/
catalog/25111/monitoring-and-sampling-
approaches-to-assess-underground-coal-mine-dust-
exposures. Page 16.

24Halldin, C., A. Wolfe, and A. Laney. 2015(b).
Debilitating Lung Disease Among Surface Coal
Miners With No Underground Mining Tenure.
JOEM, 57():62—-67.

25 Petsonk, E., C. Rose, and R. Cohen. 2013. Coal
Mine Dust Lung Disease—New Lessons from an Old
Exposure. Am ] Respir Crit Care Med.,
187(11):1178-1185.

26 Cohen, RA., E. Petsonk, C. Rose, et al. 2016.
Lung Pathology in U.S. Coal Workers with Rapidly
Progressive Pneumoconiosis Implicates Silica and
Silicates. Am ] Respir Crit Care Med Vol 193(6):
673-680.

27 Institute of Occupational Medicine (IOM 2011).
Health, socio-economic and environmental aspects
of possible amendments to the EU Directive on the
protection of workers from the risks related to
exposure to carcinogens and mutagens at work—
Respirable crystalline silica. IOM Research Project:
P937/8. May 2011. Edinburgh, UK.

28 National Institute for Occupational Safety and
Health (NIOSH). 2019. Dust control handbook for
industrial minerals mining and processing. Second
edition. By Cecala AB, O’Brien AD, Schall J, Colinet
JF, Franta RJ, Schultz MJ, Haas EJ, Robinson J, Patts
], Holen BM, Stein R, Weber J, Strebel M, Wilson
L, and Ellis M. Pittsburgh PA: U.S. Department of
Health and Human Services, Centers for Disease
Control and Prevention, National Institute for
Occupational Safety and Health, DHHS (NIOSH)
Publication No. 2019-124, RI 9701. https://doi.org/
10.26616/NIOSHPUB2019124.

29 Occupational Safety and Health Administration
(OSHA). 2016. Occupational Exposure to Respirable
Crystalline Silica—Final Rule. 81 FR 16286.

307.S. Department of Labor (USDOL). 2008. A
Practical Guide to an Occupational Health Program
for Respirable Crystalline Silica. A Joint Project of:
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most MNM miners with early-stage
silicosis (ILO categories 0/1 or 1/0)
typically do not experience respiratory
symptoms, the primary risk to the
affected miner is progression of disease
with progressive decline of lung
function. Several studies of MNM
miners exposed to respirable crystalline
silica (quartz) have shown that, once
silicosis is detected by x-ray, a
substantial proportion of affected
miners can progress beyond ILO
category 1 silicosis, even after exposure
has ceased.31323334

Respiratory protection may play an
important role in reducing miners’
exposure to respirable quartz. MSHA’s
existing coal (30 CFR 72.700, 72.701,
and 72.710) and MNM standards (30
CFR 56/57.5005) require respiratory
protection to be approved by NIOSH
under 42 CFR part 84 (Approval of
Respiratory Protective Devices), and
incorporate by reference the American
National Standards Institute’s (ANSI’s)
“Practices for Respiratory Protection
ANSI 788.2—-1969” standard.3> MSHA is
aware that in 2015, ANSI updated the
7.88.2 standard.3¢ A copy of the 2015
ANSI standard is in the docket and
MSHA seeks comment on this updated
standard.

Under MSHA’s MNM standards (30
CFR 56/57.5005), control of miners’
exposure to respirable quartz must,
where feasible, be achieved by exhaust
ventilation, or by dilution with
uncontaminated air. However, where
accepted engineering control measures
have not been developed or when
necessary by the nature of work
involved, miners may work for
reasonable periods of time in a location
where concentrations of respirable
quartz exceed permissible levels only if

The Industrial Minerals Association—North
America and the Mine Safety and Health
Administration. Instruction Guide Series IG 103.
January 25, 2008.

31Hessel, P.A., G.K. Sluis-Cremer, E. Hnizdo; et
al. 1988. Progression OF Silicosis in Relation to
Silica Dust Exposure. Ann. O. Hyg., 32(Suppl
1):689-696.

32Kreiss K. and B. Zhen. 1996. Risk of silicosis
in a Colorado mining community. Am J Ind Med.,
30(5):529-39.

33Ng T.P., S.L. Chan, and K.P. Lam. 1987a.
Radiological progression and lung function in
silicosis: A ten year follow up study. Br Med J.,
295:164-168.

34Yang, H., L. Yang, J. Zhang, et al. 2006. Natural
Course of Silicosis in Dust-exposed Workers. J.
Huazhong University of Science and Technology,
[Med Sci]. 26(2):257-260.

35 American National Standards Institute (ANSI).
1969. Practices for Respiratory Protection ANSI
7.88.2-1969. New York, New York.

36 American National Standards Institute (ANSI).
American National Standard—Practices for
Respiratory Protection—ANSI/ASSE Z88.2-2015.
American National Standards Institute, Inc.
American Society of Safety Engineers, Park Ridge,
Illinois. Approved March 4, 2015.

they are protected by appropriate
respiratory protective equipment.

MSHA'’s standards for coal dust (30
CFR 70.208, 70.209, 71.206, and 90.207)
require that either during operator
exposure monitoring when a valid
representative sample meets or exceeds
the excessive concentration value, or
when the mine operator receives a
citation for a violation of the applicable
standard, the mine operator must take
actions to protect miners, including
making respiratory protection available
while evaluating and implementing dust
control measures, as necessary, to
reduce miners’ exposures to respirable
dust. Under MSHA'’s existing coal
standards, however, miners are not
compelled to wear respirators and mine
operators cannot use respirators as a
substitute for engineering or
environmental controls. Also MSHA
cannot credit mine operators’ use of
respiratory protection in achieving
compliance.

C. Hierarchy of Controls

Controlling exposures to occupational
hazards is the primary way to protect
workers. Traditionally, mine operators
use a hierarchy of controls to determine
how to implement feasible and effective
control solutions and are considered
generally accepted industry hygiene
principles. The hierarchy of controls
begins with the most effective controls:
Elimination and substitution of hazards.
Elimination and substitution of hazards,
while most effective at reducing risks,
are not feasible to reduce exposures to
respirable crystalline quartz for MNM or
coal mining. The controls that are
relevant in mining are: Engineering
controls, administrative controls, and
personal protective equipment (PPE).

Engineering controls are favored over
administrative controls and PPE for
controlling miner exposures in the
workplace because they are designed to
remove the hazard at the source, before
miners are exposed. Well-designed,
installed, and maintained engineering
controls can be highly effective in
protecting miners and are typically
independent of worker interactions
(human factors) to provide a high level
of protection.3?

Administrative controls and PPE are
frequently used with existing workplace
practices where hazards are not well
controlled. These methods for
protecting miners have proven to be less
effective than engineering controls,

37 National Institute for Occupational Safety and
Health (NIOSH). 2015. Hierarchy of Controls.
NIOSH website at: https://www.cdc.gov/niosh/
topics/hierarchy/. Accessed June 4, 2019, last
reviewed January 13, 2015.

requiring significant effort by the mine
operator and affected miners.

In mining, engineering or
environmental controls include all
methods that control the level of
respirable dust by reducing dust
generation (machine parameters) or by
suppressing (water sprays, wetting
agents, foams, water infusion, etc.),
diluting (ventilation), capturing dust
(dust collectors) or diverting dust
(shearer clearer, passive barriers, etc.).

Administrative controls refer to work
practices that reduce miners’ daily
exposure to respirable dust hazards by
altering the way in which work is
performed. Administrative controls
consists of such actions as rotation of
miners to areas having lower dust
concentrations, rescheduling of tasks,
and modifying work activities. The
effectiveness of administrative controls
requires oversight to ensure that miners
adhere to the controls, such as
restrictions of time in an area or
switching duties. Using administrative
controls also requires a sufficient
number of qualified miners available to
perform the specific duties.

A form of PPE, an air purifying
respirator is designed to protect miners
from the inhalation of hazardous
contaminants. Respirators can protect
miners by removing contaminants from
the air they breathe. Particulate air-
purifying respirators remove or filter
airborne contaminants from the air
before they can be inhaled. Examples of
this type of respirator include dust
masks (filtering face pieces), half or full-
mask (elastomeric) respirators, and
PAPRs.

Engineering controls are more
effective than respirators in
continuously protecting miners from
respirable crystalline quartz. Many
factors affect the effectiveness of
respirators to protect miners. The
protection of a respirator is reduced
dramatically or voided when the
respirator is improperly worn such as
with facial hair that interferes with the
seal or when the respirator is removed
in contaminated atmospheres during
periods of exposure, even for short
durations. For example, if a miner
properly wears a half-mask respirator
continually during an 8-hour exposure
duration, the protection factor afforded
is 10; however, removing the respirator
for 24 minutes during the 8-hour
exposure duration reduces the
protection factor to 6.9. If the miner
wears the respirator for only half of the
exposure duration, the protection factor
is reduced to 1.8 (2015 ANSI Z88.2—
Table A.7—-1). Many respirators may not
be comfortable, and a miner’s tolerance
to wearing a respirator can decrease
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over an extended period of time. Miners
are also likely to remove respirators
when performing arduous tasks,
communicating, chewing tobacco, are
sick, hot or sweaty, or when the
respirator is uncomfortable, thereby
subjecting miners to respirable
crystalline silica concentrations above
the standard.

MSHA addressed the “hierarchy of
controls” in the 2000 (65 FR 42122) and
2003 (68 FR 10784) Plan Verification
proposed rules, and in the 2014 Dust
rule (79 FR 24814). Commenters to the
Dust rule noted that MSHA permits the
use of “hierarchy of controls” in MNM
mines to control miners’ exposure to
diesel particulate matter (79 FR 24930).
In the Plan Verification proposed rules,
and in the Dust rule, MSHA reiterated
that engineering or environmental
controls are the primary means to
control respirable dust in the mine
atmosphere, which is consistent with
sections 201(b) and 202(h) of Mine Act.
However, MSHA also recognizes the
importance of controlling miners’
exposure to quartz and seeks
information and data to determine if
existing engineering and environmental
controls can continuously protect
miners and ensure that they do not
suffer material impairment of health or
functional capacity over their working
lives from working in areas with high
levels of quartz.

II. Information Request

MSHA is interested in data and
information on economically and
technologically feasible best practices to
protect coal and MNM miners’ health
from exposure to quartz, including a
reduced standard, new or developing
protective technologies, and/or
technical and educational assistance.

MSHA specifically requests input
from industry, labor, and other
interested parties on best practices that
will improve health protections for coal
and MNM miners from exposure to
quartz dust.

1. Please provide any information on
new or developing technologies and
best practices that can be used to protect
miners from exposure to quartz dust.

2. Please provide any information on
how engineering controls,
administrative controls, and personal
protective equipment can be used,
either alone or concurrently, to protect
miners from exposure to quartz dust.

3. Please provide any information on
additional feasible dust-control methods
that could be used by mining operations
to reduce miners’ exposure to respirable
quartz during high-silica cutting
situations, such as on development

sections, shaft and slope work, and
cutting overcasts.

4. Please provide any other
experience, data, or information that
may be useful to MSHA in evaluating
miners’ exposures to quartz.

Authority: 30 U.S.C. 811, 813(h), 957.

David G. Zatezalo,

Assistant Secretary of Labor for Mine Safety
and Health Administration.

[FR Doc. 2019-18478 Filed 8—-28-19; 8:45 am]
BILLING CODE 4520-43-P

DEPARTMENT OF LABOR

48 CFR Part 2902

[DOL Docket No. DOL-2019-0002]
RIN 1291-AA42

Revisions to the Acquisition
Regulations

AGENCY: Office of the Assistant
Secretary for Administration and
Management, Department of Labor.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Labor
(Department) proposes to amend three
definitions in the Department of Labor
Acquisition Regulation (DOLAR) in
order to provide the Secretary of Labor
greater flexibility and a streamlined
procedure to delegate procurement
authority and appoint procurement
officials. Currently, the definitions
section of DOLAR delegates the
Secretary’s procurement authority to
certain specified Department officials.
The proposed changes would remove
some of those specific designations,
allowing the Secretary to delegate the
Secretary’s procurement authority and
assign roles and responsibilities related
to procurement through internal
guidance, without the need to revise the
DOLAR.

DATES: Comments to this proposal and
other information must be submitted
(transmitted, postmarked, or delivered)
by September 30, 2019. All submissions
must bear a postmark or provide other
evidence of the submission date.

ADDRESSES: You may submit comments,
identified by Regulatory Information
Number (RIN) 1291-AA42, by one of the
following methods:

Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
website instructions for submitting
comments.

Mail and hand delivery/courier:
Written comments, disk, and CD-ROM
submissions may be mailed to Herman
J. Narcho, U.S. Department of Labor,
Office of the Assistant Secretary for

Administration and Management, Office
of the Chief Procurement Officer, 200
Constitution Avenue NW, Room N—
2445, Washington, DC 20210.

Instructions: Label all submissions
with “RIN 1291-AA42.”

Please submit your comments by only
one method. Please be advised that the
Department will post all comments
received that relate to this NPRM on
http://www.regulations.gov without
making any change to the comments or
redacting any information. The http://
www.regulations.gov website is the
Federal e-rulemaking portal, and all
comments posted there are available
and accessible to the public. Therefore,
the Department recommends that
commenters remove personal
information such as Social Security
Numbers, personal addresses, telephone
numbers, and email addresses included
in their comments, as such information
may become easily available to the
public via the http://
www.regulations.gov website. It is the
responsibility of the commenter to
safeguard personal information.

Also, please note that, due to security
concerns, postal mail delivery in
Washington, DC may be delayed.
Therefore, the Department encourages
the public to submit comments on
http://www.regulations.gov.

Docket: All comments on this
proposed rule will be available on the
http://www.regulations.gov website, and
can be found using RIN1291-AA42. The
Department also will make all the
comments it receives available for
public inspection by appointment
during normal business hours at the
address below (FOR FURTHER
INFORMATION CONTACT section). If you
need assistance to review the comments,
the Department will provide appropriate
aids, such as readers or print magnifiers.
The Department will make copies of this
proposed rule available, upon request,
in large print and via electronic file. To
schedule an appointment to review the
comments and/or obtain the proposed
rule in an alternative format, contact the
Office of the Assistant Secretary for
Administration and Management’s
Office of the Chief Procurement Officer
at (202) 693—7171 (this is not a toll-free
number). You may also contact this
office at the address listed below.

FOR FURTHER INFORMATION CONTACT:
Herman J. Narcho, U.S. Department of
Labor, Office of the Assistant Secretary
for Administration and Management,
Office of the Chief Procurement Officer,
200 Constitution Avenue NW, Room N—
2445, Washington, DC 20210; telephone
(202) 693—7171 (this is not a toll-free
number).
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Individuals with hearing or speech
impairments may access the telephone
number above via TTY by calling the
toll-free Federal Information Relay
Service at 1-877-889-5627.

SUPPLEMENTARY INFORMATION:
I. Background

As noted in the Federal Acquisition
Regulation (FAR), “[t]he Federal
Acquisition Regulations System is
established for the codification and
publication of uniform policies and
procedures for acquisition by all
executive agencies.” 48 CFR 1.101. In
addition, the FAR allows executive
agencies to publish regulations which
supplement the FAR. 48 CFR 1.301. The
DOLAR is the Department’s
supplementary regulation for the FAR.

The DOLAR was published on April
27,2004, 69 FR 22991. The Department
is now proposing to amend three
DOLAR definitions found at 48 CFR
2902.101(b): Head of Agency, Head of
Contracting Activity, and Senior
Procurement Executive.

Presently, all three definitions
delegate the Secretary’s procurement
authority to specific Department
officials for various functions related to
their agencies. The intent of this
rulemaking is to remove those
delegations to allow the Secretary
greater flexibility in delegating
procurement authority through internal
processes and procedures. It is
anticipated that the revisions to the
three definitions will substantially
reduce the time necessary to delegate
procurement authority. As this
rulemaking only changes the process for
delegating procurement authority, DOL
does not believe that this rulemaking
will affect the rights or responsibilities
of the procurement community.

These revisions are consistent with
the Department’s overall goal of
updating and streamlining its
regulations. This proposed rule is
consistent with the President’s
Management Agenda Cross-Agency
Priority (CAP) Goal Number 5—Sharing
Quality Services. The Department is
implementing this CAP goal, in part, via
the Department’s Enterprise-Wide
Shared Services Initiatives whose
primary goals are as follows:

1. Improve human resources
efficiency, effectiveness, and
accountability;

2. Provide modern technology
solutions that empower the DOL
mission and serve the American public
through collaboration and innovation;

3. Maximize DOL'’s federal buying
power through effective procurement
management; and

4. Safeguard fiscal integrity, and
promote the effective and efficient use
of resources.

This proposal will assist the
Department’s implementation of its
Enterprise-Wide Shared Services
Initiative.

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866.

I1. Consideration of Comments

The Department requests comment on
all issues related to this proposed rule.
As discussed more fully below, this
proposed rule is the companion
document to a direct final rule (DFR)
published in the “Rules” section of this
issue of the Federal Register. If the
Department receives no significant
adverse comment on the proposal or
DFR, the Department will publish a
Federal Register document confirming
the effective date of the DFR and
withdrawing this companion NPRM.
Such confirmation may include minor
stylistic or technical changes to the
DFR. For the purpose of judicial review,
the Department views the date of
confirmation of the effective date of the
DFR as the date of promulgation. If,
however, the Department receives a
significant adverse comment on the DFR
or proposal, the Department will
publish a timely withdrawal of the DFR
and proceed with the proposed rule,
which addresses the same revisions to
the procedure for delegation of
procurement authority and the
appointment of procurement officials.

III. Direct Final Rulemaking

As noted above, in addition to
publishing this NPRM, the Department
is concurrently publishing a companion
DFR in the Federal Register. In direct
final rulemaking, an agency publishes a
DFR in the Federal Register, with a
statement that the rule will go into effect
unless the agency receives significant
adverse comment within a specified
period. The agency may publish an
identical concurrent NPRM. If the
agency receives no significant adverse
comment in response to the DFR, the
rule goes into effect. The Department
plans to confirm the effective date of a
DFR through a separate Federal Register
document. If the agency receives a
significant adverse comment, the agency
will withdraw the DFR and treats such
comment as a response to the NPRM.
An agency typically uses direct final
rulemaking when an agency anticipates
that a rule will not be controversial.

For purposes of the DFR, a significant
adverse comment is one that explains
why the amendments to the regulatory

provisions identified below would be
inappropriate. In determining whether a
comment necessitates withdrawal of the
DFR, the Department will consider
whether the comment raises an issue
serious enough to warrant a substantive
response. The Department will not
consider a comment recommending an
additional amendment to this regulation
to be a significant adverse comment
unless the comment states why the DFR
would be ineffective without the
addition.

The comment period for this NPRM
runs concurrently with that of the DFR.
The Department will treat comments
received on the NPRM as comments also
regarding the companion DFR.
Similarly, the Department will consider
comments submitted to the companion
DFR as comment to the NPRM.
Therefore, if the Department receives a
significant adverse comment on either
the DFR or this NPRM, it will withdraw
the companion DFR and proceed with
the NPRM. In the event the Department
withdraws the DFR because of
significant adverse comment, the
Department will consider all timely
comments received in response to the
DFR when it continues with the NPRM.
After carefully considering all
comments to the DFR and the NPRM,
the Department will decide whether to
publish a new final rule.

The Department has determined that
the subject of this rulemaking is suitable
for direct final rulemaking. This
proposed amendment is procedural in
nature and does not impact the process
by which offerors respond to
solicitations, the substance of their
responses, or the criteria upon which
the solicitation will be evaluated.
Finally, the revisions do not impose any
new costs or burdens. For these reasons,
the Department does not anticipate
objections from the public to this
rulemaking action.

IV. Discussion of Proposed Changes

The Department amends three
DOLAR definitions found at 48 CFR
2902.101(b): Head of Agency, Head of
Contracting Activity, and Senior
Procurement Executive. Presently, all
three definitions delegate the Secretary’s
procurement authority to specific
Department officials for various
functions related to their agencies.
Specifically, the Head of Agency is
defined as the Assistant Secretary for
Administration and Management except
the Secretary of Labor is the Head of
Agency for acquisition actions, which
by the terms of a statute or delegation
must be performed specifically by the
Secretary of Labor; and the Inspector
General is Head of Agency in all cases
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for the Office of the Inspector General.
Further, the definition delegates
authority to act as the Head of Agency
to the Assistant Secretary for
Employment and Training and the
Assistant Secretary for Mine Safety and
Health for their respective agencies.
Finally, for purposes of the Economy
Act (determinations and interagency
agreements under the Federal
Acquisition Regulation, 48 CFR chapter
1 subpart 17.5—Interagency
Acquisitions) only, the Employee
Benefits Security Administration,
Employment Standards Administration,
Women'’s Bureau, Office of the Solicitor,
Bureau of Labor Statistics, Office of
Disability Employment Policy, and the
Occupational Safety and Health
Administration are delegated
contracting authority.

For purposes of the FAR and DOLAR,
the proposed revision would define the
Head of Agency as the Secretary of
Labor or his/her designee except that
the Secretary of Labor is the Head of
Agency for acquisition actions, which
by the terms of a statute or delegation
must be performed specifically by the
Secretary of Labor. In addition, in all
cases for the Office of the Inspector
General, the Inspector General would be
the Head of Agency.

Head of Contracting Activity (HCA) is
currently defined as the official who has
overall responsibility for managing the
contracting activity, when the
contracting activity has more than one
person with a warrant issued by the
Senior Procurement Executive. The
definition identifies the following
positions as HCA for their respective
organizations: The Director,
Administration and Management for the
Mine Safety and Health Administration;
the Director, Office of Grants and
Contract Management for the
Employment and Training
Administration; the Director, Division of
Finance and Administration [since
renamed the Director of Procurement
and Administrative Services] for the
Office of the Inspector General; the
Director, Division of Administrative
Services for the Bureau of Labor
Statistics; and the Director, Business
Operations Center for the Office of the
Assistant Secretary for Administration
and Management and all other agencies
not listed in this definition. The
proposed revision would remove the
identification of these specific offices as
HCAs, leaving the definition of HCA as
the official who has overall
responsibility for managing the
contracting activity, when the
contracting activity has more than one
person with a warrant issued by the
Senior Procurement Executive.

Finally, the Senior Procurement
Executive is defined as the Deputy
Assistant Secretary for Administration
and Management as defined at 48 CFR
2.101. The proposed revision would
define Senior Procurement Executive as
the Deputy Assistant Secretary for
Administration and Management or his/
her designee.

With the exception of the delegation
to the Inspector General to be the Head
of Agency for Office of Inspector
General procurement matters, the intent
of this rulemaking is to remove those
delegations to allow the Secretary
greater flexibility in delegating
procurement authority through internal
processes and procedures, which in turn
will aid in the implementation of the
Department’s Enterprise-Wide Shared
Services Initiative described above.

V. Rulemaking Analyses and Notices

Executive Orders 12866 (Regulatory
Planning and Review), 13563
(Improving Regulation and Regulatory
Review), and 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

Executive Order 12866 requires that
regulatory agencies assess both the costs
and benefits of significant regulatory
actions. Under the Executive Order, a
“significant regulatory action” is one
meeting any of a number of specified
conditions, including the following:
Having an annual effect on the economy
of $100 million or more; creating a
serious inconsistency or interfering with
an action of another agency; materially
altering the budgetary impact of
entitlements or the rights of entitlement
recipients, or raising novel legal or
policy issues. The Department has
determined that this proposed
rulemaking is not a “significant”
regulatory action and a cost-benefit and
economic analysis is not required. This
regulation merely makes an
administrative change to the manner in
which procurement authority is
delegated within the Department. This
rule is not an Executive Order 13771
regulatory action because this rule is not
significant under Executive Order
12866.

Executive Order 13563 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and

promoting flexibility to minimize
burden.

This rule makes only a procedural
change to amend three definitions in the
DOLAR in order to provide the
Secretary of Labor greater flexibility and
a streamlined procedure for the
delegation of procurement authority and
the appointment of procurement
officials; thus this rule is not expected
to have any regulatory impacts.

Regulatory Flexibility Act/Small
Business Regulatory Enforcement
Fairness Act

The Regulatory Flexibility Act (RFA),
at 5 U.S.C. 603(a), requires agencies to
prepare and make available for public
comment an initial regulatory flexibility
analysis, which describes the impact of
the proposed Rule on small entit