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Presidential Documents

Title 3—

The President

Presidential Determination No. 2019-22 of August 8, 2019

Presidential Determination on Major Drug Transit or Major
Illicit Drug Producing Countries for Fiscal Year 2020

Memorandum for the Secretary of State

By the authority vested in me as President by the Constitution and the
laws of the United States, including section 706(1) of the Foreign Relations
Authorization Act, Fiscal Year 2003 (Public Law 107-228) (FRAA), I hereby
identify the following countries as major drug transit or major illicit drug
producing countries: Afghanistan, The Bahamas, Belize, Bolivia, Burma, Co-
lombia, Costa Rica, Dominican Republic, Ecuador, El Salvador, Guatemala,
Haiti, Honduras, India, Jamaica, Laos, Mexico, Nicaragua, Pakistan, Panama,
Peru, and Venezuela.

A country’s presence on the foregoing list is not necessarily a reflection
of its government’s counternarcotics efforts or level of cooperation with
the United States. Consistent with the statutory definition of a major drug
transit or major illicit drug producing country set forth in section 481(e)(2)
and (5) of the Foreign Assistance Act of 1961, as amended (Public Law
87—-195)(FAA), the reason countries are placed on the list is the combination
of geographic, commercial, and economic factors that allow drugs to transit
or be produced, even if a government has engaged in robust and diligent
narcotics control measures.

Pursuant to section 706(2)(A) of the FRAA, I hereby designate Bolivia and
the illegitimate regime of Nicolas Maduro in Venezuela as having failed
demonstrably during the previous 12 months to adhere to their obligations
under international counternarcotics agreements and to take the measures
required by section 489(a)(1) of the FAA. Included with this determination
are justifications for the designations of Bolivia and the Maduro regime,
as required by section 706(2)(B) of the FRAA. I have also determined,
in accordance with provisions of section 706(3)(A) of the FRAA, that United
States programs that support the legitimate interim government in Venezuela
are vital to the national interests of the United States.

My Administration has devoted unprecedented resources to combating the
scourge of illicit drugs in the United States, including by strengthening
our country’s borders and expanding programs to prevent illicit drug use
and aid the recovery and treatment of those who need it. We are making
steady progress to turn the tide of our country’s drug epidemic, but more
needs to be accomplished. This includes further efforts beyond our Nation’s
borders, by governments of countries where dangerous illegal drugs originate.

In Colombia, President Ivan Duque has made early progress in rolling back
the record-high coca cultivation and cocaine production levels inherited
from his predecessor and in leading efforts to restart a Colombian-led aerial
eradication program. This progress needs to continue and expand, and my
Administration will work with our Colombian partners to reach our joint
5-year goal to reduce coca cultivation and cocaine production by half by
the end of 2023. We will also continue to coordinate closely with Colombia
and other like-minded partners in our hemisphere to restore democracy
in Venezuela. With the end of the Maduro dictatorship rife with criminal
elements, the United States will have a much better opportunity to work
with Venezuela to stem the flow of drugs leaving South America.
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[FR Doc. 2019-18595
Filed 8-26-19; 8:45 am)]
Billing code 4710-10-P

Along our southern border, Mexico needs to do more to stop the flow
of deadly drugs entering our country. We need the Mexican government
to intensify its efforts to increase poppy eradication, illicit drug interdiction,
prosecutions, and asset seizures, and to develop a comprehensive drug con-
trol strategy. In particular, Mexico’s full cooperation is essential to reduce
heroin production and confront illicit fentanyl production and every form
of drug trafficking, including through United States ports of entry.

Many Mexican military and law enforcement professionals, in cooperation
with their United States counterparts, are bravely meeting this challenge
and confronting the transnational criminal organizations that threaten both
of our countries. We need to see a sustained and unified commitment
from Mexican government officials across military and civilian agencies
and working with foreign partners. Without further progress over the coming
year, I will consider determining that Mexico has failed demonstrably to
uphold its international drug control commitments.

You are authorized and directed to submit this designation, with the Bolivia
and Venezuela memoranda of justification, under section 706 of the FRAA,
to the Congress, and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, August 8, 2019
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0365; Product
Identifier 2019-NE-12-AD; Amendment 39—
19718; AD 2019-16-15]

RIN 2120-AA64
Airworthiness Directives; Pratt &
Whitney Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all Pratt
& Whitney (PW) PW1519G, PW1521G,
PW1521GA, PW1524G, PW1525G,
PW1521G-3, PW1524G-3, PW1525G-3,
PW1919G, PW1921G, PW1922G,
PW1923G, and PW1923G—A model
turbofan engines. This AD was
prompted by corrosion found on the
high-pressure compressor (HPC) front
hub, which could result in certain HPC
front hubs cracking before reaching their
published life limit. This AD requires
revisions to the Airworthiness
Limitations Section (ALS) of the
manufacturer’s Instructions for
Continued Airworthiness (ICA) and air
carrier’s approved Continued
Airworthiness Maintenance Programs
(CAMP) to incorporate new or more
restrictive airworthiness limitations.
The FAA is issuing this AD to address
the unsafe condition on these products.
DATES: This AD is effective October 1,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 1, 2019.

ADDRESSES: For service information
identified in this final rule, contact Pratt

& Whitney, 400 Main Street, East
Hartford, CT 06118; phone: 800-565—
0140; fax: 860-565-5442; email:
help24@pw.utc.com; internet: http://
fleetcare.pw.utc.com. You may view this
service information at the FAA, Engine
and Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7759. Tt is also available on the internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0365.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0365; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Kevin M. Clark, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7088; fax: 781-238-7199;
email: kevin.m.clark@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all PW PW1519G, PW1521G,
PW1521GA, PW1524G, PW1525G,
PW1521G-3, PW1524G-3, PW1525G-3,
PW1919G, PW1921G, PW1922G,
PW1923G, and PW1923G—A model
turbofan engines. The NPRM published
in the Federal Register on May 31, 2019
(84 FR 25203). The NPRM was
prompted by corrosion found on the
HPC front hub, which could result in
certain HPC front hubs cracking before
reaching their published life limit. The
NPRM proposed to require revisions to
the ALS of the manufacturer’s ICA and

air carrier’s approved CAMP to
incorporate new or more restrictive
airworthiness limitations. The FAA is
issuing this AD to address the unsafe
condition on these products.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed PW Service
Bulletin (SB) PW1000G—-A—-72-00—
0109-00A—-930A-D, Issue No. 001,
dated April 2, 2019 (“PW SB PW1000G—
A-72-00-0109-00A—-930A-D"’), and PW
SB PW1000G—A-72-00-0058—00B—
930A-D, Issue No. 002, dated May 10,
2019 (“PW SB PW1000G—A-72-00—
0058-00B—-930A-D"’). PW SB
PW1000G—-A-72-00—-0109—00A—930A—
D describes the revised maximum cycle
limits of the HPC front hub for PW
PW1500G engines. PW SB PW1000G—
A-72-00-0058-00B-930A-D describes
the revised maximum cycle limits of the
HPC front hub for PW PW1900 engines.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 18 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:
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ESTIMATED COSTS

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Revise the ALS and CAMP ..........cccoeevveiunenne 1 work-hour x $85 per hour = $85 ................. $0 $85 $1,530

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2019-16-15 Pratt & Whitney: Amendment
39-19718; Docket No. FAA—-2019-0365;
Product Identifier 2019-NE-12—-AD.

(a) Effective Date
This AD is effective October 1, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Pratt & Whitney (PW)
PW1519G, PW1521G, PW1521GA, PW1524G,
PW1525G, PW1521G-3, PW1524G-3,
PW1525G-3, PW1919G, PW1921G,
PW1922G, PW1923G, and PW1923G-A
model turbofan engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by corrosion found
on the high-pressure compressor (HPC) front
hub, which could result in certain HPC front
hubs cracking before reaching their
published life limit. The FAA is issuing this
AD to prevent failure of the HPC front hub.
The unsafe condition, if not addressed, could
result in uncontained release of the HPC
front hub, damage to the engine, and damage
to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Action

Within 90 days after the effective date of
this AD, revise the Airworthiness Limitations

Section of the PW Instructions for Continued
Airworthiness, and for air carrier operations,
the approved continuous airworthiness
maintenance program, with the following
maximum cycle limits for HPC front hub,
part number 30G3210.

(1) For PW PW1519G, PW1521G,
PW1521GA, PW1524G, PW1525G,
PW1521G-3, PW1524G-3, and PW1525G-3
model turbofan engines, use the cycle limits
established in Table 3, Revision to Table of
Limits, of PW Service Bulletin (SB)
PW1000G-A-72-00-0109-00A—930A-D,
Issue No. 001, dated April 2, 2019.

(2) For PW PW1919G, PW1921G,
PW1922G, PW1923G, and PW1923G-A
model turbofan engines, use the cycle limits
established in Table 3, Revision to Table of
Limits, of PW SB PW1000G—-A-72—00-0058—
00B—930A-D, Issue No. 002, dated May 10,
2019.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (i) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

For more information about this AD,
contact Kevin M. Clark, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7088; fax: 781-238-7199; email:
kevin.m.clark@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Pratt & Whitney (PW) Service Bulletin
(SB) PW1000G—A—-72—00-0109-00A—930A—
D, Issue No. 001, dated April 2, 2019.

(ii) PW SB PW1000G—A-72—-00-0058—00B—
930A-D, Issue No. 002, dated May 10, 2019.

(3) For PW service information identified
in this AD, contact Pratt & Whitney, 400
Main Street, East Hartford, CT 06118; phone:
800-565—0140; fax: 860-565—5442; email:
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help24@pw.utc.com; internet: http://
fleetcare.pw.utc.com.

(4) You may view this service information
at FAA, Engine and Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA 01803. For information on the
availability of this material at the FAA, call
781-238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
August 19, 2019.
Karen M. Grant,

Acting Manager, Engine & Propeller
Standards Branch, Aircraft Certification
Service.

[FR Doc. 2019-18339 Filed 8-26-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0528; Product
Identifier 2018-NE-24-AD; Amendment 39—
19717; AD 2019-16-14]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland Ltd & Co KG Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
airworthiness directive (AD) 2018—25—
01 for all Rolls-Royce plc (RR) Trent
1000-A, Trent 1000-C, Trent 1000-D,
Trent 1000-E, Trent 1000-G, and Trent
1000-H turbofan model engines. AD
2018-25-01 required initial and
repetitive inspections of the
intermediate-pressure compressor (IPC)
stage 1 rotor (R1) blades, IPC stage 2
rotor (R2) blades, and IPC shaft stage 2
dovetail posts, and removing any
cracked parts from service. This AD
retains those inspections, revises certain
reinspection intervals, and adds certain
engine models to the applicability. This
AD was prompted by a determination by
the manufacturer of the need to revise
inspection intervals for certain affected
engines. In addition, the FAA added
recently validated additional engine
models to the applicability. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective September
11, 2019.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of September 11, 2019.

The FAA must receive any comments
on this AD by October 11, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Rolls-Royce plc,
Corporate Communications, P.O. Box
31, Derby, United Kingdom, DE24 8B]J;
phone: 011-44-1332-242424; fax: 011—
44-1332-249936; email:
corporate.care@rolls-royce.com;
internet: https://customers.rolls-
royce.com/public/rollsroycecare. You
may view this service information at the
FAA, Engine & Propeller Standards
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call 781-238-7759. It is also
available on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0528.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0528; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this AD, the
mandatory continuing airworthiness
information (MCAI), regulatory
evaluation, any comments received, and
other information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Dorie Resnik, Aerospace Engineer,
Boston ACO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:

781-238-7693; fax: 781-238-7199;
email: dorie.resnik@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued AD 2018-25-01,
Amendment 39-19511 (83 FR 62694,
December 6, 2018), (“AD 2018-25-01""),
for all RR Trent 1000-A, Trent 1000—-C,
Trent 1000-D, Trent 1000-E, Trent
1000-G, and Trent 1000-H turbofan
engine models. AD 2018-25-01
required initial inspections and
repetitive inspections of the IPC R1
blades, IPC R2 blades, and IPC shaft
stage 2 dovetail posts, and removal of
any cracked parts from service. AD
2018-25-01 resulted from the
manufacturer determining the need for
repetitive inspections of the IPC R1
blades, IPC R2 blades, and IPC shaft
stage 2 dovetail posts. The FAA issued
AD 2018-25-01 to prevent failure of the
IPC, which could result in failure of one
or more engines, loss of thrust control,
and loss of the airplane.

Actions Since AD 2018-25-01 Was
Issued

Since the FAA issued AD 2018-25—
01, RR determined that inspection
intervals for certain affected engines
need to be revised. Also, since the FAA
issued AD 2018-25-01, the European
Union Aviation Safety Agency (EASA)
has issued EASA AD 2019-0075, dated
March 29, 2019 (“the MCAI”’), which
requires initial and repetitive
inspections of IPC R1 blades, IPC R2
blades, and IPC shaft stage 2 dovetail
posts installed on certain engines and
removal of any cracked parts from
service.

Also, since the FAA issued AD 2018—
25-01, the type certificate (TC) for all
Trent 1000 turbofan model engines was
revised to add RR Trent 1000—AE2 and
Trent 1000—CE2 engine models to the
list of applicable engine models. Both
Trent 1000—AE2 and Trent 1000—-CE2
engine models were identified in EASA
AD 2019-0075 and are subject to the
same unsafe condition as the other
models listed in the Applicability of this
AD.

In addition, Rolls-Royce plc
transferred TC E00076EN to Rolls-Royce
Deutschland Ltd & Co KG (RRD) on
February 21, 2019. The FAA has
therefore revised the TC holder name
from “Rolls-Royce plc” in AD 2018-25—
01 to “Rolls-Royce Deutschland Ltd &
Co KG” in this AD. Where applicable,
for example when referring to the
relevant service information, the FAA
continues to use the name ‘“Rolls-Royce
plc” in this AD.

The FAA also updated our estimate
for labor hours when replacing the IPC
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blades and the IPC drum to be
consistent with the estimates provided
in the service information.

The FAA is issuing this AD to address
the unsafe condition on these products.

Related Service Information Under 1
CFR Part 51

The FAA reviewed RR Alert Non-
Modification Service Bulletin (NMSB)
Trent 1000 72—AK130, Revision 4, dated
March 4, 2019, and RR NMSB Trent
1000 72—-K132, Revision 2, dated March
26, 2019. RR Alert NMSB Trent 1000
72—AK130 describes procedures for
performing initial and repetitive
inspections of the IPC R1 blades, IPC R2
blades, and IPC shaft stage 2 dovetail
posts, and lists engine serial numbers.
RR NMSB Trent 1000 72-K132,
describes procedures for replacement of
the IPC R1 blades, IPC R2 blades, and
the IP compressor drum during
refurbishment. This service information
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Other Related Service Information

The FAA reviewed RR NMSB Trent
1000 72-K099, Revision 2, dated
September 27, 2018, and earlier
revisions; RR NMSB Trent 1000 72—
K100, Initial Issue, dated June 11, 2018;
RR NMSB Trent 1000 72—-K129, Initial
Issue, dated June 11, 2018; and RR
NMSB Trent 1000 72-K129, Revision 3,
dated February 28, 2019, and earlier
revisions. RR NMSB Trent 1000 72—
K099, Initial Issue, and RR NMSB Trent
1000 72-K099, Revision 2, and earlier
revisions, describe procedure for an
ultrasonic inspection of the IPC R1
blades. RR NMSB Trent 1000 72—-K100,
Initial Issue, describes procedures for a
visual borescope inspection of the IPC
R2 blades and IPC shaft stage 2 dovetail
posts. RR NMSB Trent 1000 72-K129,
Revision 3, and earlier revisions,

describe procedures for an ultrasonic
inspection of the IPC R2 blades.

FAA’s Determination

This product has been approved by
EASA and is approved for operation in
the United States. Pursuant to our
bilateral agreement with the European
Community, EASA has notified us of
the unsafe condition described in EASA
AD 2019-0075, dated March 29, 2019,
and service information referenced
above. The FAA is issuing this AD
because we evaluated all the relevant
information provided by EASA and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires initial and repetitive
inspections of the IPC R1 blades, IPC R2
blades, and IPC shaft stage 2 dovetail
posts, and removal of any cracked parts
from service.

Differences Between This AD and the
MCAI or Service Information

This AD requires inspections of any
affected IPC part to be completed within
15 days of the effective date of this AD.
EASA AD 2019-0075, dated March 29,
2019, requires inspection of certain
affected IPC parts to be completed
within 30 days of the effective date of
EASA AD 2019-0075. The FAA expects
most operators have already complied
with EASA AD and find that completing
the inspections within 15 days of the
effective date of this AD provides an
appropriate level of safety.

Interim Action

The FAA considers this AD interim
action. The manufacturer is still
reviewing this unsafe condition and
may develop follow-on actions.

FAA'’s Justification and Determination
of the Effective Date

No domestic operators use this
product. Therefore, the FAA finds that

ESTIMATED COSTS

notice and opportunity for prior public
comment are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not provide you with
notice and an opportunity to provide
your comments before it becomes
effective. However, the FAA invites you
to send any written data, views, or
arguments about this final rule. Send
your comments to an address listed
under the ADDRESSES section. Include
the docket number FAA-2019-0528 and
product identifier 2018-NE—-24—AD at
the beginning of your comments. The
FAA specifically invites comments on
the overall regulatory, economic,
environmental, and energy aspects of
this final rule. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

The FAA will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact we receive about this final rule.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without notice
and comment, RFA analysis is not
required.

Costs of Compliance

The FAA estimates that this AD
affects 0 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspect IPC blades and dovetail posts ........... 20 work-hours x $85 per hour = $1700 ......... $0 $1,700 $0

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the inspection. The FAA has
no way of determining the number of

aircraft that might need these
replacements:
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ON-CONDITION COSTS
: Cost per
Action Labor cost Parts cost product
Replace IPC R1 blade ........ccceevvrivieeiieeieeeee e 128 work-hours x $85 per hour = $10,880 .................. $1,528 $12,408
Replace IPC R2 blade .... 128 work-hours x $85 per hour = $10,880 .................. 993 11,873
Replace IPC 1-8 drum .......cccccceeeiviieeeeee e 224 work-hours x $85 per hour = $19,040 .................. 1,365,219 1,384,259

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2018-25-01, Amendment 39-19511 (83
FR 62694, December 6, 2018), and
adding the following new AD:

2019-16-14 Rolls-Royce Deutschland Ltd &
Co KG: Amendment 39-19717; Docket
No. FAA-2019-0528; Product Identifier
2018-NE-24—-AD.

(a) Effective Date
This AD is effective September 11, 2019.

(b) Affected ADs

This AD replaces AD 2018-25-01,
Amendment 39-19511 (83 FR 62694,
December 6, 2018).

(c) Applicability

This AD applies to all Rolls-Royce
Deutschland Ltd. & Co KG (RRD) Trent 1000—
A, Trent 1000-AE, Trent 1000-C, Trent
1000-CE, Trent 1000-D, Trent 1000-E, Trent
1000-G, and Trent 1000-H turbofan model
engines.

(d) Subject

Joint Aircraft System Component (JASG)
Code 7230, Turbine Engine Compressor
Section.

(e) Unsafe Condition

This AD was prompted by reports of
intermediate-pressure compressor (IPC) rotor
blade cracks, which could lead to rotor blade
separations resulting in engine failures. The
FAA is issuing this AD to prevent failure of
the IPC. The unsafe condition, if not
addressed, could result in failure of one or
more engines, loss of thrust control, and loss
of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 15 days of the effective date of
this AD, or within the compliance times
specified in the Accomplishment
Instructions, Table 1, of Rolls-Royce plc (RR)
Alert Non-Modification Service Bulletin
(NMSB) Trent 1000 72—AK130, Revision 4,
dated March 4, 2019 (“RR Alert NMSB Trent
100 72—AK130”’), whichever occurs later,
perform an on-wing inspection of the IPC
stage 1 rotor (R1) blades in accordance with
the Accomplishment Instructions, paragraph
3.A.(1), of RR Alert NMSB Trent 1000 72—
AK130.

(2) Thereafter, repeat the on-wing
inspections of the IPC R1 blades using the
Accomplishment Instructions, paragraph
3.A.(1), and within the compliance times
specified in the Accomplishment
Instructions, Table 1, of RR Alert NMSB
Trent 1000 72—AK130.

(3) Within 15 days of the effective date of
this AD, or before exceeding the applicable
threshold defined in the Accomplishment
Instructions, Table 2 or Table 3, of RR Alert
NSMB 72—-AK130, whichever occurs later,
perform an on-wing inspection of the IPC
stage 2 rotor (R2) blades and IPC shaft stage
2 dovetail posts in accordance with the
Accomplishment Instructions, paragraphs
3.B.(1) and 3.C.(1), of RR Alert NMSB Trent
1000 72—AK130.

(4) After performing the inspection in
paragraph (g)(3) of this AD, repeat the on-
wing inspections of IPC R2 blades and IPC
shaft stage 2 dovetail posts using paragraphs
3.B.(1) and 3.C.(1) of RR Alert NMSB Trent
1000 72—AK130 and within the compliance
times specified in the Accomplishment
Instructions, Table 2 and Table 3, of RR Alert
NMSB Trent 1000 72—-AK130.

(5) For any on-wing inspection required by
paragraphs (g)(1) through (4) of this AD,
provided the stated thresholds and intervals
are not exceeded, you may substitute:

(i) An in-shop inspection of an engine or
module performed in accordance with the
instructions of the Accomplishment
Instructions, paragraphs 3.A.(2), 3.B.(2), and
3.C.(2) of the RR Alert NMSB Trent 1000 72—
AK130, Revision 4, dated March 4, 2019; or

(ii) An in-shop piece part inspection
during refurbishment in accordance with the
Accomplishment Instructions, paragraphs
3.B.(2)(f)(vi), 3.B.(2)(g)(v), 3.B.(3)(d)(iii) of RR
NMSB Trent 1000 72-K132, Revision 2,
dated March 26, 2019.

(6) If any IPC R1 blade, IPC R2 blade, or
IPC shaft stage 2 dovetail post is found
cracked during any inspection (on-wing or
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in-shop) required by this AD, remove the
cracked part from service and replace with a
part eligible for installation before further
flight.

(h) Inspection After Operation Under
Asymmetric Power

As of the effective date of this AD, before
the next flight after each occurrence where
engine operation in asymmetric power
conditions was sustained for more than 30
minutes at less than 25,000 feet, either
resulting from engine power reduction or
from engine in-flight shut-down (IFSD),
inspect the IPC R1 blades, the IPC R2 blades,
and the IPC shaft stage 2 dovetail posts in
accordance with the Accomplishment
Instructions, paragraphs 3.A.(1), 3.B.(1), and
3.C.(1), of RR Alert NMSB Trent 1000 72—
AK130, Revision 4, dated March 4, 2019, on
the engine that did not experience the power
reduction or IFSD installed on the airplane.

(i) Credit for Previous Actions

You may take credit for the inspections
required by paragraphs (g)(1) and (3) of this
AD if you performed these inspections before
the effective date of this AD using RR Alert
NMSB Trent 1000 72—AK130, Revision 3,
dated January 10, 2019, or earlier revisions.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (1) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
contact Dorie Resnik, Aerospace Engineer,
Boston ACO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: 781—
238-7693; fax: 781-238-7199; email:
dorie.resnik@faa.gov.

(2) Refer to European Union Aviation
Safety Agency (EASA) AD 2019-0075, dated
March 29, 2019, for more information. You
may examine the EASA AD in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating it in Docket No.
FAA-2019-0528.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Rolls-Royce plc (RR) Alert Non-
Modification Service Bulletin (NMSB) Trent

1000 72—AK130, Revision 4, dated March 4,
2019.

(ii) RR NMSB Trent 1000 72-K132,
Revision 2, dated March 26, 2019.

(3) For RR service information identified in
this AD, contact Rolls-Royce plc, Corporate
Communications, P.O. Box 31, Derby, United
Kingdom, DE24 8B]J; phone: 011-44—-1332—
242424; fax: 011-44—-1332—-249936; email:
corporate.care@rolls-royce.com; internet:
https://customers.rolls-royce.com/public/
rollsroycecare.

(4) You may view this service information
at FAA, Engine and Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA 01803. For information on the
availability of this material at the FAA, call
781-238-7759.

(5) You may view this service information
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
August 21, 2019.
Karen M. Grant,

Acting Manager, Engine & Propeller
Standards Branch, Aircraft Certification
Service.

[FR Doc. 2019-18340 Filed 8-26—19; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 310
RIN 3084—-AA98

Telemarketing Sales Rule Fees

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (the “Commission”) is
amending its Telemarketing Sales Rule
(“TSR”) by updating the fees charged to
entities accessing the National Do Not
Call Registry (the “Registry”’) as
required by the Do-Not-Call Registry Fee
Extension Act of 2007.

DATES: This final rule (the revised fees)
is effective October 1, 2019.

ADDRESSES: Copies of this document are
available on the internet at the
Commission’s website: https://
www.ftc.gov.

FOR FURTHER INFORMATION CONTACT: Ami
Joy Dziekan (202-326—2648), Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue
NW, Room CC-9225, Washington, DG
20580.

SUPPLEMENTARY INFORMATION: To comply
with the Do-Not-Call Registry Fee
Extension Act of 2007 (Pub. L. 110-188,
122 Stat. 635) (‘““Act”’), the Commission
is amending the TSR by updating the

fees entities are charged for accessing
the Registry as follows: The revised rule
increases the annual fee for access to the
Registry for each area code of data from
$63 to $65 per area code; and increases
the maximum amount that will be
charged to any single entity for
accessing area codes of data from
$17,406 to $17,765. Entities may add
area codes during the second six months
of their annual subscription period, and
the fee for those additional area codes
of data remains $32.

These increases are in accordance
with the Act, which specifies that
beginning after fiscal year 2009, the
dollar amounts charged shall be
increased by an amount equal to the
amounts specified in the Act, multiplied
by the percentage (if any) by which the
average of the monthly consumer price
index (for all urban consumers
published by the Department of Labor)
(““CP1”) for the most recently ended 12-
month period ending on June 30
exceeds the CPI for the 12-month period
ending June 30, 2008. The Act also
states that any increase shall be rounded
to the nearest dollar and that there shall
be no increase in the dollar amounts if
the change in the CPI since the last fee
increase is less than one percent. For
fiscal year 2009, the Act specified that
the original annual fee for access to the
Registry for each area code of data was
$54 per area code, or $27 per area code
of data during the second six months of
an entity’s annual subscription period,
and that the maximum amount that
would be charged to any single entity
for accessing area codes of data would
be $14,850.

The determination whether a fee
change is required and the amount of
the fee change involves a two-step
process. First, to determine whether a
fee change is required, we measure the
change in the CPI from the time of the
previous increase in fees. There was an
increase in the fees for fiscal year 2019.
Accordingly, we calculated the change
in the CPI since last year, and the
increase was 2.07 percent. Because this
change is over the one percent
threshold, the fees will change for fiscal
year 2020.

Second, to determine how much the
fees should increase this fiscal year, we
use the calculation specified by the Act
set forth above: The percentage change
in the baseline CPI applied to the
original fees for fiscal year 2009. The
average value of the CPI for July 1, 2007
to June 30, 2008 was 211.702; the
average value for July 1, 2018 to June 30,
2019 was 253.268, an increase of 19.63
percent. Applying the 19.63 percent
increase to the base amount from fiscal
year 2009, leads to a $65 fee for access
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to a single area code of data for a full
year for fiscal year 2020, an increase of
$2 from last year. The actual amount is
$64.60, but when rounded, pursuant to
the Act, $65 is the appropriate fee. The
fee for accessing an additional area code
for a half year remains $32 (rounded
from $32.30). The maximum amount
charged increases to $17,765 (rounded
from $17,765.06).

Administrative Procedure Act;
Regulatory Flexibility Act; Paperwork
Reduction Act. The revisions to the Fee
Rule are technical in nature and merely
incorporate statutory changes to the
TSR. These statutory changes have been
adopted without change or
interpretation, making public comment
unnecessary. Therefore, the Commission
has determined that the notice and
comment requirements of the
Administrative Procedure Act do not
apply. See 5 U.S.C. 553(b). For this
reason, the requirements of the
Regulatory Flexibility Act also do not
apply. See 5 U.S.C. 603, 604.

Pursuant to the Paperwork Reduction
Act, 44 U.S.C. 3501-3521, the Office of
Management and Budget (“OMB”’)
approved the information collection
requirements in the Amended TSR and
assigned the following existing OMB
Control Number: 3084—-0169. The
amendments outlined in this Final Rule
pertain only to the fee provision
(§310.8) of the Amended TSR and will
not establish or alter any record
keeping, reporting, or third-party
disclosure requirements elsewhere in
the Amended TSR.

List of Subjects in 16 CFR Part 310

Advertising, Consumer protection,
Reporting and recordkeeping
requirements, Telephone, Trade
practices.

Accordingly, the Federal Trade
Commission amends part 310 of title 16
of the Code of Federal Regulations as
follows:

PART 310—TELEMARKETING SALES
RULE

m 1. The authority citation for part 310
continues to read as follows:

AuthOI‘ity: 15 U.S.C. 6101-6108; 15 U.S.C.
6151-6155.
m 2.In § 310.8, revise paragraphs (c) and
(d) to read as follows:

§310.8 Fee for access to the National Do
Not Call Registry.
* * * * *

(c) The annual fee, which must be
paid by any person prior to obtaining
access to the National Do Not Call
Registry, is $65 for each area code of

data accessed, up to a maximum of
$17,765; provided, however, that there
shall be no charge to any person for
accessing the first five area codes of
data, and provided further, that there
shall be no charge to any person
engaging in or causing others to engage
in outbound telephone calls to
consumers and who is accessing area
codes of data in the National Do Not
Call Registry if the person is permitted
to access, but is not required to access,
the National Do Not Call Registry under
this Rule, 47 CFR 64.1200, or any other
Federal regulation or law. No person
may participate in any arrangement to
share the cost of accessing the National
Do Not Call Registry, including any
arrangement with any telemarketer or
service provider to divide the costs to
access the registry among various clients
of that telemarketer or service provider.

(d) Each person who pays, either
directly or through another person, the
annual fee set forth in paragraph (c) of
this section, each person excepted
under paragraph (c) from paying the
annual fee, and each person excepted
from paying an annual fee under
§310.4(b)(1)(iii)(B), will be provided a
unique account number that will allow
that person to access the registry data
for the selected area codes at any time
for the twelve month period beginning
on the first day of the month in which
the person paid the fee (“the annual
period”’). To obtain access to additional
area codes of data during the first six
months of the annual period, each
person required to pay the fee under
paragraph (c) of this section must first
pay $65 for each additional area code of
data not initially selected. To obtain
access to additional area codes of data
during the second six months of the
annual period, each person required to
pay the fee under paragraph (c) of this
section must first pay $32 for each
additional area code of data not initially
selected. The payment of the additional
fee will permit the person to access the
additional area codes of data for the
remainder of the annual period.

* * * * *

By direction of the Commission.
April J. Tabor,
Acting Secretary.
[FR Doc. 2019-18446 Filed 8-26-19; 8:45 am]
BILLING CODE 6750-01-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 220

Submission and Consideration of
Petitions for Duty Suspensions and
Reductions

AGENCY: United States International
Trade Commission.

ACTION: Final rule.

SUMMARY: The United States
International Trade Commission
(Commission) amends its Rules of
Practice and Procedure governing the
submission and consideration of
petitions for duty suspensions and
reductions under the American
Manufacturing and Competitiveness Act
of 2016. The amendments are necessary
to clarify certain provisions and to
address concerns that have arisen in
Commission practice.

DATES: Effective September 26, 2019.

FOR FURTHER INFORMATION CONTACT: Lisa
R. Barton, Secretary, United States
International Trade Commission,
telephone (202) 205-2000 or William
Gearhart, Esquire, Office of the General
Counsel, United States International
Trade Commission, telephone (202)
205-3091. Hearing-impaired individuals
may obtain information on this matter
by contacting the Commission’s TDD
terminal at 202—205—1810. General
information concerning the Commission
may also be obtained by accessing its
website at https://www.usitc.gov.

SUPPLEMENTARY INFORMATION: The
preamble below is designed to assist
readers in understanding this final rule.
This preamble provides background
information and a regulatory analysis of
the rule.

These amendments to the rule are
being promulgated in accordance with
the Administrative Procedure Act (5
U.S.C. 553) (APA), and will be codified
in 19 CFR part 220.

Background

Section 335 of the Tariff Act of 1930
(19 U.S.C. 1335) authorizes the
Commission to adopt such reasonable
procedures, rules, and regulations as it
deems necessary to carry out its
functions and duties. In addition,
section 3(b)(5) of the American
Manufacturing Competitiveness Act of
2016 (19 U.S.C. 1332 note) (the Act)
directs the Commission to prescribe and
publish, in the Federal Register and on
a publicly available internet website of
the Commission, procedures to be
complied with by members of the public
in submitting petitions for duty
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suspensions and reductions under
section 3(b)(1)(A) of the Act.

This rulemaking effort began when
the Commission published a document
in the Federal Register on December 26,
2018, making final the existing interim
rule in part 220 of its Rules of Practice
and Procedure governing the
submission and consideration of
petitions for duty suspensions and
reductions under the Act. In that
document the Commission stated that it
might propose several amendments to
the final rule in the near future in light
of experience gained in applying the
interim rule, with the intent that the
amendments be in place before October
15, 2019. See document published in
the Federal Register on December 26,
2018 (83 FR 66102), making final the
interim rule published in the Federal
Register on September 30, 2016 (81 FR
67144).

The Commission published a notice
of proposed amendments to part 220
and a request for comments in the
Federal Register on March 14, 2019 (84
FR 9273). The amendments modify the
text of §§220.5, 220.6, 220.7, 220.9,
220.10, and 220.11 of part 220. In
addition, these amendments re-
designate current §§ 220.11, 220.12,
220.13, and 220.14 as §§ 220.12, 220.13,
220.14, and 220.15, respectively.

The changes principally (1) require
petitions and comments to include
certain additional information to assist
the Commission in evaluating a petition,
(2) clarify and provide additional
instruction with respect to information
to be included in a petition and
comment, and (3) revise the requirement
regarding the time when a petition may
be withdrawn. The changes also divide
§220.11 into two sections, §§220.11
and 220.12, and renumber current
§§ 220.12 through 220.14.

The document invited members of the
public to file written comments on the
proposed amendments no later than 30
days after the day of publication of the
document, in this case, by April 15,
2019. The Commission received written
comments from 13 interested parties:
The American Association of Exporters
and Importers (AAEI); the American
Chemistry Council (ACC); the American
Apparel & Footwear Association
(AAFA); Ann, Inc. (Ann); Element
Electronics (Element); W. L. Gore &
Associates, Inc. (W. L. Gore);
Mannington Mills, Inc. (Mannington);
the Manufacturing Tariff Bill Coalition
(MTB Coalition); the National
Association of Manufacturers (NAM);
Newell Brands, Inc. (Newell); Outdoor
Industry Association (Outdoor);
PetSmart, Inc. (Petsmart); and Simms
Fishing Products, LLC (Simms).

The Commission carefully considered
all comments that it received. The
Commission provides its response to
comments in a section-by-section
analysis provided below. The
Commission appreciates the time and
effort of the commentators in preparing
their submissions.

As required by the Regulatory
Flexibility Act, the Commission certifies
that these amendments will not have a
significant impact on small business
entities.

Procedure for Adopting the Proposed
Amendments

Consistent with its ordinary practice,
the Commission is making these
amendments in accordance with the
notice-and-comment rulemaking
procedure in section 553 of the APA (5
U.S.C. 553). That procedure entails the
following steps: (1) Publication of a
notice of proposed rulemaking; (2)
solicitation of public comments on the
proposed amendments; (3) Commission
review of public comments on the
proposed amendments, and (4)
publication of final amendments at least
30 days prior to their effective date.

Regulatory Analysis of Proposed
Amendments to the Commission’s
Rules.

The Commission has determined that
the proposed amendments to the rules
do not meet the criteria described in
section 3(f) of Executive Order 12866
(58 FR 51735, October 4, 1993) and thus
do not constitute a “significant
regulatory action” for purposes of the
Executive Order.

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) is inapplicable to this
rulemaking because it is not one for
which a notice of proposed rulemaking
is required under 5 U.S.C. 553(b) or any
other statute. Although the Commission
has chosen to publish a notice of
proposed rulemaking, the proposed
regulations are “‘agency rules of
procedure and practice,” and thus are
exempt from the notice requirement
imposed by the APA in 5 U.S.C. 553(b).

The proposed rules do not contain
federalism implications warranting the
preparation of a federalism summary
impact statement pursuant to Executive
Order 13132 (64 FR 43255, Aug. 4,
1999).

No actions are necessary under title II
of the Unfunded Mandates Reform Act
of 1995, Public Law 104—4 (2 U.S.C.
1531-1538) because the proposed
amendments to the rules will not result
in the expenditure by state, local, and
tribal governments, in the aggregate, or
by the private sector, of $100,000,000 or
more in any one year (adjusted annually

for inflation), and will not significantly
or uniquely affect small governments, as
defined in 5 U.S.C. 601(5).

The proposed rules are not ‘“major
rules”” as defined by section 251 of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 801 et
seq.). Moreover, they are exempt from
the reporting requirements of that Act
because they contain rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties.

The Commission previously
submitted an information collection
request for its secure web portal for the
Miscellaneous Tariff Bills Petition
System to the Office of Management and
Budget for Paperwork Reduction Act
clearance. See 81 FR 58531 (Aug. 25,
2016). The Commission received the
appropriate clearance. However, this
clearance expires on September 30,
2019, and the Commission is seeking a
new clearance. The Commission intends
to process the information it collects
consistent with these rules as amended,
and the Commission intends to obtain
the appropriate clearance required by
the Paperwork Reduction Act before it
begins its next information collection on
October 15, 2019.

Overview of the Amendments to the
Regulations

The final regulations contain 3 (three)
changes from those proposed in the
notice of proposed rulemaking (NPRM).
These changes are summarized here.

First, with regard to § 220.6(a)(4), the
Commission has determined to retain,
rather than delete, the wording in the
current rule that requires the article
description to be “sufficiently clear as to
be administrable by CBP.” The
Commission has determined not to
adopt the proposed substitute wording.

Second, with regard to § 220.7(b)(2),
the Commission has determined to
retain, rather than delete, the word
“generally”.

Third, with regard to § 220.11(c)(4),
the Commission has determined to
revise the rule to read ‘“‘a statement as
to whether such product is generally
available for sale, and if not, an
explanation of its lack of availability for
sale”.

Section-by-Section Explanation of the
Amendments, Comments Received, and
Commission Response

Part 220—Process for Consideration of
Petitions for Duty Suspensions and
Reductions

Section 220.5

Section 220.5 lists the types of
information that must be set forth in a
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petition. The proposed amendment
would modify § 220.5 in five respects.
First, it amends § 220.5(e)(1) to clarify
that the U.S. Customs and Border
Protection (CBP) ruling requested
should be one that indicates CBP’s
classification of the article. Second, it
divides § 220.5(h) into two parts. New
paragraph (h)(1) requires petitions to
include an estimate of both total value
and, in addition, dutiable value in U.S.
dollars for the next 5 calendar years,
and new paragraph (h)(2) requires
petitions to include an estimate of the
share of total imports represented by the
petitioner’s imports of the subject
article. Third, the amendment modifies
§ 220.5(j) to require that the petition
include “[t]he names of any domestic
producers of the article, if available.”
Fourth, it adds a new paragraph (n) that
requires the petition to include a
certification that the information
supplied in the petition is complete and
correct to the best of the petitioner’s
knowledge and belief and that the
petitioner understands that the
information submitted is subject to
audit and verification by the
Commission. Fifth, it re-designates
existing paragraph (n) as paragraph (o).

Comments

AAEI expressed concern that the
amendment to paragraph (h) that
requires petitioners to provide estimated
total value and dutiable value data in
U.S. dollars appears to apply to the
specific petitioner, without allowing the
petitioner to redact confidential
information or provide it in an
alternative form, such as in quantified
or percentage values. AAEI also
expressed concern that the new
certification requirement in paragraph
(n) would open petitioners to a “‘quick
response audit.”

The ACC expressed similar concerns
about the possible disclosure of data
relating to an estimate of the share of
total imports. It expressed concern that
the change, in the absence of a
Commission process for considering
whether it needs the information for its
review, would discourage companies
from filing petitions. It recommended
that the Commission provide a discrete
confidential business information
process if the Commission decides such
information is necessary for its review
of a petition.

The MTB Coalition did not propose
any changes to the proposed
amendments to § 220.5. It also did not
oppose the new requirements. However,
the MTB Coalition asked that the
Commission be “lenient” when auditing
estimates. The MTB Coalition said that
petitioners may have only limited

knowledge about imports by other
importers, particularly when the
imported article does not directly
correspond to an 8- or 10-digit HTS
number. The MTB Coalition also stated
that a petitioner may not know the
names of domestic producers of the
article. If a company does list a
domestic producer, the MTB Coalition
expressed concern that a petition may
be “automatically denied.”

NAM asked that the Commission treat
estimates submitted by petitioners of
their total share of imports as
confidential business information when
petitioners so request.

Commission Response

The Commission is adopting as a final
rule the amendments to § 220.5. The
Commission considered AAEI’s concern
about requiring that a petition include
an estimate of dutiable value data. The
Commission notes that it required
petitioners to submit such data as part
of their 2016 petitions, and thus this
change simply incorporates prior
Commission practice. The Commission
did not encounter difficulties or
concerns in collecting such data in
2016. The Commission is aware that
disclosure of dutiable value data could
help a competitor, in some instances
and with the help of other data, gain
insight into the dutiable value data
reported by a petitioner. When a
petitioner has reason to believe this may
occur, the petitioner may request
confidential treatment for the
information it considers to qualify for
such treatment.

The Commission considered the
concerns expressed by ACC and NAM
about possible disclosure of a
petitioner’s data relating to an estimate
of the share of total imports. As in the
preceding paragraph, the Commission
notes that a petitioner may seek
confidential treatment for business
information that it believes qualifies for
such treatment. However, the
Commission also notes that sections
3(b)(C) and (D) of the Act, which set out
the content requirements for the
Commission’s preliminary and final
reports to the Committees, require the
Commission to provide an estimate of
the amount of revenue loss to the
United States if a duty suspension or
reduction takes effect. For this and
certain other information the
Commission requires be included in a
petition, the Commission has notified
petitioners, in accordance with the
confidential treatment provision in
section 332(g) of the Tariff Act of 1930,
that certain specific information
provided may be disclosed in the
reports it sends to the Committees.

The Commission appreciates the
concerns expressed by the MTB
Coalition. The Commission notes it has
already prefaced several of the
petitioning requirements at issue in
current § 220.5 with the term “if
available.” The Commission also notes
that it permits petitioners to provide
additional explanation regarding any
domestic production and considers all
available information obtained with
respect to each petition in preparing its
final report and recommendation.

Section 220.6

Section 220.6 describes the
information that should be included in
the description of the article for which
a duty suspension or reduction is being
sought. The amendment would delete
wording in § 220.6(a)(4) that requires
that the description be “sufficiently
clear as to be administrable by CBP.”
The Commission would substitute more
specific wording that requires the
petition (1) to describe the article based
on the existing Harmonized Tariff
Schedule (HTS) category’s description
(at the 8- or 10-digit level) in HTS
chapters 1 through 97, or (2) to delineate
an article representing a subset of the
coverage of the applicable HTS category
using terminology already included in
the HTS or interpreted in pertinent CBP
rulings.

Comments

ACC opposed the change and said
that the current “‘administrable”
wording “strikes the right balance.”
ACC indicated that the proposed
wording would introduce ‘“‘unnecessary
complexities,” make the rules “too
stringent,”” and might discourage the
filing of petitions.

Element opposed deletion of the
wording “sufficiently clear as to be
administrable by CBP” in the current
rule and replacement with wording that
would require a petitioner to describe
the imported article in terms of existing
8-digit HTS subheadings or 10-digit
HTS statistical reporting numbers.
Element cited four reasons: (1) The
terminology in the HTS is frequently out
of date; (2) existing 8-digit and 10-digit
HTS numbers often cover a range of
products, and more detailed
descriptions may be necessary to
address potential concerns of or
objections from producers of other
similar products that fall within that
tariff line; (3) “other” categories offer
little in the way of description that
could be used to narrow the scope of an
MTB; and (4), even where HTS
subheadings are further broken down
into statistical reporting numbers that
describe an article with some
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specificity, such descriptions may still
be too broad and require further
narrowing. Element urged the
Commission to amend the proposed rule
change to make clear that petitioners
should draft article descriptions using
the existing terminology of the HTS, and
allow petitioners to rely on examples of
terminology found “anywhere” within
the HTS.

The MTB Coalition expressed the
view that this change will be helpful in
the drafting of article descriptions and
expressed the hope it will lead to fewer
CBP objections over administrability
issues.

NAM urged that the Commission
continue to use the “sufficiently clear”
wording in the current rule. NAM
expressed the view that the proposed
substitute wording ““is far too narrow
and not required by the statutes.”

Commission Response

After considering the comments
submitted, the Commission has decided
to withdraw this proposed change. The
Commission did not encounter
difficulties during the first round of
petitions with the current wording. It
proposed the revised wording in the
expectation it would provide greater
clarity and help petitioners in preparing
their petitions.

Section 220.7

Section 220.7 describes what
constitutes a properly filed petition and
describes how the Commission will
treat identical and overlapping petitions
filed by the same petitioner. The
Commission proposes to make two
changes to this section. First, it proposes
to expand the title of the rule section to
indicate that the rule also applies to
identical and overlapping petitions filed
by the same petitioner. Second, it
proposes to amend § 220.7(b)(2) to
delete the word “generally.” Section
220.7(b)(2) currently states that when a
petitioner has filed one or more
identical or overlapping petitions, the
Commission will “generally” consider
the earliest filed pending petition to be
the petition of record, leaving open the
possibility that the Commission might
consider a different petition for another
reason. In the few instances in which
the Commission received a petition that
fell into this category during the 2016
filing period, the Commission
considered the earliest filed petition to
be the petition of record. This change
removes any uncertainty.

Comments

ACC requested that the Commission
retain the term “‘generally” in order to
retain the flexibility to permit

petitioners to correct improperly filed or
overlapping petitions.

AAFA said that the changes regarding
overlapping petitions would make the
current situation worse. It urged the
Commission to provide petitioners with
the opportunity to explain how multiple
petitions might not be overlapping. It
also asserted that the Commission,
during the 2017 petition cycle, had
applied the rule too narrowly and had
rejected petitions that met the statutory
requirements.

NAM expressed the view that the
proposed revisions regarding
overlapping petitions filed by the same
petitioner fail to address the concern
raised by manufacturers during the
2016-2017 cycle that resulted in the
rejection of petitions. NAM asserted that
the Commission applied an overly
narrow construction of its own rules in
rejecting petitions, and it urged the
Commission to revise § 220.7 ““to
establish an opportunity or procedure
for petitioners to explain how multiple
petitions submitted by the same
petitioner may not, in fact, be
overlapping petitions.”

Commission Response

The Commission is adopting the first
of the two proposed changes to this
section, the change in the title of the
section. However, in consideration of
comments favoring retention of the term
“generally,” the Commission is
withdrawing that proposed change.

Section 220.9

Section 220.9 addresses withdrawal of
petitions, submission of new petitions,
and amendments to petitions. The
Commission proposes to amend
§ 220.9(a), which currently states that a
petitioner may withdraw a petition at
any time prior to the time the
Commission transmits its final report to
Congress. The Commission proposes to
revise this paragraph to state that a
petitioner may withdraw a petition “no
later than 30 days after the Commission
submits its preliminary report.”

Comments

The MTB Coalition expressed the
view that this change will help the
consideration process to be more
efficient.

Commission Response

In the absence of any adverse
comments, the Commission is adopting
as a final rule the amendments to
§220.9.

Section 220.10

Current § 220.10 addresses
Commission publication and public

availability of petitions and opportunity
for the public to comment on such
petitions. The Commission proposes to
divide § 220.10 into two separate
sections, with § 220.10 retitled
“Commission publication and public
availability of petitions,”” and new
§220.11 titled ‘“Public comment
period.” Revised § 220.10 tracks the text
of current § 220.10(a). The Commaission
proposes to delete the title of paragraph
(a) of current § 220.10 and incorporate it
into the new title of § 220.10.

Comments

The Commission did not receive any
comments.

Commission Response

The Commission is adopting as a final
rule the amendments to §220.10.

Section 220.11

New §220.11, titled as “Public
comment period,” contains four
paragraphs. New paragraph (a), “Time
for filing,” largely tracks the wording in
current § 220.10(b). New paragraph (b)
includes a list of information items that
must be included in a comment,
including certain information about the
commenter; a statement about whether
the comment supports, opposes, or takes
no position on the petition; and a
certification statement. It also refers
commenters to the Commission’s
Handbook on MTB Filing Procedures for
further information. New paragraph (c)
sets out a list of requirements that apply
to comments from domestic producers.
Comments must include: (1) A
description of the product alleged to be
identical, like, or directly competitive
with the product that is the subject of
the petition; (2) the Chemical Abstracts
Services registry number (if any); (3)
certain information about production or
likely production of an identical, like, or
directly competitive article within the
United States; (4) a statement as to
whether such product is commercially
available and, if not commercially
available, an explanation of its lack of
availability; (5) addresses for the
locations of U.S. production facilities;
and (6) evidence demonstrating the
existence of domestic production and
citing possible examples. Paragraph (d)
states that the Commission may provide
additional opportunity for public
comment and, if it does so, will publish
notice of that opportunity in the Federal
Register.

Comments

AAEI expressed support for the
requirement that persons filing
comments indicate whether they
support, oppose, or take no position on
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the petition. It also expressed concern
that the required submission of
additional information without the
opportunity to redact may require
persons filing comments to disclose
confidential business information.

AAFA expressed support for the
inclusion of new paragraph (d) and, in
addition, asked that the Commission
establish a specific public comment
period for the report of the U.S.
Department of Commerce relating to
whether there is domestic production of
a like or directly competitive article and
whether a domestic producer objects.
AAFA expressed the view that the
Commission rejected petitions during
the prior cycle based on insufficient
confidential opposition.

Ann asked that the Commission
amend proposed §220.11(c)(1) to
require that domestic producers include
more detailed information about the
domestic article. Ann asked that the
Commission require producers to
include the HTS code for the article
and, if the producer exports the article,
the Schedule B code, and to include
information regarding the intrinsic
characteristics of the article, including
materials from which made, appearance,
size and weight, quality, texture, and
use. Ann asked that the Commission
modify proposed § 220.11(c)(3) and (5)
to include additional questions about
the process at domestic facilities and for
evidence of machinery and production
capacity. With regard to § 220.11(c)(4),
Ann expressed concern that the term
“commercially available” was
undefined and asked that the
Commission require domestic producers
to provide additional details, including
quantity produced, the names of
purchasers and how the article is
distributed, and the retail price.

W.L. Gore, Outdoor, and PetSmart
asked the Commission to make revisions
to proposed § 220.11(c) that are similar
in scope to those requested by Ann.

The MTB Coalition expressed the
view that the new requirements will add
more transparency to the process and
encouraged the U.S. Department of
Commerce to adopt a similar
mechanism to increase transparency
across all agencies reviewing petitions.
With respect to new § 220.11(d), the
MTB Coalition stated that it found the
additional comment period to be helpful
in the 2017 petition cycle, and it
recommended incorporating the
proposed change and opening it to
comments on petitions falling in
categories III, IV, V, and VL

NAM similarly expressed support for
an additional public comment period. It
also asked that a public comment period
be established following the publication

of the Commission’s preliminary report,
and that the public be permitted to
comment during that period on
petitions the Commission does not
recommend for inclusion (Category VI
petitions), including petitions opposed
by the U.S. Department of Commerce.
NAM also asked that the public also be
able to comment on petitions that the
Commission has determined do not
contain required information or for
which the Commission determined that
the petition is not a likely beneficiary
(Category V petitions).

Newell Brands asked the Commission
to make revisions to proposed
§220.11(c) that are similar to those
requested by Ann, W.L. Gore, Outdoor,
and PetSmart. Newell also asked that
the Commission eliminate, to the extent
possible, the subjective analysis
conducted by the Commission and
Commerce for the evaluation of
domestic availability and production of
an identical, like or directly competitive
product. Newell stated that the term
“domestic production” is ambiguous,
and that a good produced in a country
with which the United States has a free
trade agreement and which enters the
United States duty-free should not be
considered “domestic production.”
Newell also said that repackaging and
making minor modifications in the
United States that result in a change in
classification should not qualify as
domestic production for purposes of the
Act.

Commission Response

After taking into consideration the
comments received, the Commission is
adopting as a final rule the amendments
to §220.11, with one exception: The
Commission has redrafted
§220.11(c)(4). In the Commission’s
view, the amendments strike the right
balance. First, they take into account the
need to provide additional opportunity
for public comment and at the same
time allow the Commission to prepare
and transmit its preliminary and final
reports in the time allowed under the
statute. Second, they help to address the
need for some additional information
from domestic producers without
placing an undue additional burden on
interested parties that are not petitioners
or, in most cases, beneficiaries of duty
suspensions and reductions sought.

With regard to AAEI’s concern about
the opportunity to redact confidential
business information in its written
comments, the Commission notes that
interested parties may seek confidential
treatment of business information
submitted in response to § 220.11(c)(6).

To address Ann’s concern regarding
use of the term “commercially

available,” the Commission has
redrafted § 220.11(c)(4) to read “a
statement as to whether such product is
generally available for sale and, if not,
an explanation of its lack of availability
for sale.” The Commission is seeking
this and other relevant information in
determining whether there is domestic
production of a product.

The Commission also considered the
comments submitted by the MTB
Coalition and NAM in support of an
additional public comment period and
in support of providing opportunity to
consider petitions that fall in other
categories. The rules, as amended, allow
for the possibility of an additional
comment period. Should the
Commission choose to provide an
additional comment period, it will
publish a notice in the Federal Register
that sets out specific details and
instructions.

The Commission also considered
Newell’s view that the term “domestic
production” is “‘ambiguous” and
Newell’s view that the term might
include goods produced in a free-trade-
agreement partner or goods that are
merely repackaged or slightly modified.
In response, the Commission notes that
the term “domestic production” is
defined in both the statute (in section
7(5) of the Act) and Commission
§220.2(h) to mean the domestic
production of an article that is identical
to, or like or directly competitive with,
an article to which a petition for a duty
suspension or reduction would apply,
for which a domestic producer has
demonstrated production, or imminent
production, in the United States. The
Commission also defined the terms
“identical,” “like” and “directly
competitive”” in § 220.2(h), and for the
terms “like” and “directly competitive”
used definitions in the legislative
history of the Trade Act of 1974. The
decision as to whether a good is an
import or a domestically produced good
ultimately depends on the facts, and the
Commission considers all available
information obtained with respect to
each petition in preparing its final
report and recommendation.

Section 220.12

The Commission proposes to re-
designate current § 220.11 as § 220.12.
The section describes the contents of the
Commission’s preliminary report to the
Committees. The Commission proposes
only one change: It would delete the
parenthetical in paragraph (b)(2) that
relates to corrections of article
descriptions.
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Comments

Ann proposed that the Commission
amend renumbered § 220.12(a)(3) to
require that the Commission take into
account the joint report of the Secretary
of Commerce and Customs and Border
Protection. If the report provides no
suggested changes and the description is
found not administrable, Ann asked that
petitioners be given an opportunity to
work with CBP to make technical
changes to the article description.

W.L. Gore, Newell, Outdoor,
PetSmart, and Simms, asked the
Commission to make revisions to
proposed § 220.12(a)(3) that are similar
in scope to those requested by Ann.

Commission Response

In the absence of comments to the
contrary, the Commission will delete
the parenthetical in paragraph (b)(2) as
proposed in its notice of proposed
rulemaking. With regard to the
modifications to § 220.12(a)(3) proposed
by several interested parties, the
Commission notes that it did not
propose or provide notice to the public
of such modifications. Accordingly, the
Commission will not include the
requested amendment. Moreover, the
degree to which CBP chooses to work
with petitioners is a matter for CBP to
decide; the Commission has no
authority to direct CBP to work with
individual petitioners.

Sections 220.13, 220.14, 220.15

The Commission is re-designating
current §§220.12, 220.13, and 220.14 as
§§220.13, 220.14, and 220.15,
respectively, to reflect the division of
§220.10 into two sections. The
Commission received no comments on
this renumbering. The Commission is
not making any other changes to these
sections, and is adopting the new
numbering as proposed.

Additional Matters Raised in Comments

Several persons submitting comments
addressed matters that go beyond the
proposed changes to part 220 and the
Commission’s notice of proposed
rulemaking. For example, Mannington
Mills, Inc., of Salem N.J., raised the
matter of an earlier effort to persuade
the Commission to include a limited
number of reliquidations in its 2017
MTB report to the Committees.
Mannington asserts that the
Commission decided against this “based
on incorrect and, in our opinion, false,
information provided to it by Customs.”
Mannington asked that this issue be
remedied and addressed in the
Commission’s new rules.

NAM expressed concern that the
Commission’s proposed revisions do not

address other issues raised by
petitioners during the 2016-2017 cycle.
NAM cited two examples: (1)
“unsubstantiated opposition” to the
petition, such as opposition from
companies that do not produce articles
classified in the same HTS heading as
those produced by the petitioner, or
general information on production of
overly broad categories without
evidence that domestic producers meet
the technical requirements needed by
petitioning companies; and (2) the
inability of stakeholders to engage
directly with U.S. Customs and Border
Protection (CBP). The Association did
not propose any specific amendments to
the rules to address its concerns. The
AAFA made similar points.

Newell, Outdoor, and Simms
proposed two modifications to
§220.14(b). The first would amend
§220.14 by adding a new paragraph
(b)(3) to require that the identity of
domestic producers opposing petitions
through the U.S. Department of
Commerce process be provided to
petitioners before the Commission
makes its final conclusions and
publishes its final report. The second
would amend § 220.14 to add a new
paragraph (b)(4) to require that domestic
producers who express opposition
towards any petitions after publication
of the final Commission report, and who
did not participate in the public
comment process, must provide all
information required by § 220.11(c) and
be evaluated by the Commission and
Commerce in order to be considered.

Commission Response

The matter raised by Mannington goes
beyond the scope of the Commission’s
notice of proposed rulemaking and
beyond the Commission’s authority
under the statute. With regard to the
comments of NAM, there is no
requirement that a domestic article fall
within the same HTS product
description as an imported article in
order to be like or directly competitive
with the imported article. The purpose
of the HTS subheadings is to classify
articles for duty collection and
statistical purposes as consistently as
possible, not for determining whether
domestic and imported articles are like
or directly competitive with each other.
However, as noted above, in its
amendments to § 220.11, the
Commission is requiring domestic
producers to provide additional
information in their comments,
especially when such producers raise an
objection to any petition. With regard to
the ability of stakeholders to engage
directly with CBP, that is a matter for
CBP, not the Commission.

The proposals by Newell, Outdoor,
and Simms to modify § 220.14(b) are not
appropriate at this time. First, the
Commission did not provide notice to
the public that it is considering
modifying this rule at this time. Second,
the Commission has no authority to
require the U.S. Department of
Commerce to share information,
including confidential business
information, with petitioners or any
other interested parties in this
proceeding. Commerce determines how
it will carry out its responsibilities
under the statute and obtain the
information required by law.

List of Subjects in 19 CFR Part 220

Administrative practice and
procedure, Miscellaneous tariff bills.

For the reasons stated in the
preamble, the United States
International Trade Commission
amends 19 CFR part 220 as follows:

PART 220—PROCESS FOR
CONSIDERATION OF PETITIONS FOR
DUTY SUSPENSIONS AND
REDUCTIONS

m 1. The authority citation for part 220
continues to read as follows:

Authority: 19 U.S.C. 1335; Pub. L. 114—
159, 130 Stat. 396 (19 U.S.C. 1332 note).

m 2. Amend § 220.5 by revising
paragraphs (e), (h), and (j), redesignating
paragraph (n) as paragraph (o), and
adding a new paragraph (n) to read as
follows:

§220.5 Contents of petition.

* * * * *

(e) To the extent available—

(1) A classification ruling of U.S.
Customs and Border Protection (CBP)
that indicates CBP’s classification of the
article; and

(2) A copy of other CBP
documentation indicating where the

article is classified in the HTS.
* * * * *

(h) For each HTS number included in
the article description:

(1) An estimate of the total and
dutiable value (in United States dollars)
of imports of the article covered by the
petition for the calendar year preceding
the year in which the petition is filed,
for the calendar year in which the
petition is filed, and for each of the 5
calendar years after the calendar year in
which the petition is filed, including an
estimate of the value of such imports by
the person who submits the petition and
by any other importers, if available.

(2) An estimate of the share of total
imports represented by the petitioner’s
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imports of the article that is the subject
of the petition.

* * * * *

(j) The names of any domestic
producers of the article, if available.
* * * * *

(n) A certification from the petitioner
that the information supplied is
complete and correct to the best of the
petitioner’s knowledge and belief, and
an acknowledgement from the petitioner
that the information submitted is subject
to audit and verification by the
Commission.

* * * * *

m 3. Amend § 220.7 by revising the
section heading to read as follows:

§220.7 Properly filed petition; identical
and overlapping petitions from same
petitioner.

* * * * *

m 4. Amend § 220.9 by revising
paragraph (a) to read as follows:

§220.9 Withdrawal of petitions,
amendments to petitions.

(a) Withdrawal of petitions. A
petitioner may withdraw a petition for
duty suspension or reduction filed
under this part no later than 30 days
after the Commission submits its
preliminary report, as described in
§ 220.12. It shall do so by notifying the
Commission through the Commission’s
designated secure web portal of its
withdrawal and the notification shall
include the name of the petitioner, the
Commission identification number for
the petition, and the HTS number for
the article concerned.

* * * * *

m 5. Revise § 220.10 to read as follows:

§220.10 Commission publication and
public availability of petitions.

Not later than 30 days after expiration
of the 60-day period for filing petitions
for duty suspensions and reductions,
the Commission will publish on its
website the petitions for duty
suspensions and reductions submitted
under § 220.3 that were timely filed and
contain the information required under
§220.5. When circumstances allow, the
Commission may post such petitions on
its website earlier than 30 days after
expiration of the 60-day period for filing
petitions.

§§220.11 through 220.14 [Redesignated
as §§220.12 through 220.15]

m 6. Redesignate §§ 220.11 through
220.14 as §§220.12 through 220.15.

m 7. Add anew §220.11 to read as
follows:

§220.11 Public comment period.

(a) Time for filing. Not later than 30
days after expiration of the 60-day
period for filing petitions, the
Commission will also publish in the
Federal Register and on its website a
notice requesting members of the public
to submit comments on the petitions for
duty suspensions and reductions. To be
considered, such comments must be
filed through the Commission’s secure
web portal during the 45-day period
following publication of the
Commission’s notice requesting
comments from members of the public.
For purposes of this section, all
petitions posted by the Commission on
its website, whether or not posted early,
shall be deemed to be officially
published by the Commission on its
website on the date of publication of the
notice seeking written comments from
members of the public on the petitions.

(b) In general. The comment shall
include the following information:

(1) The name, telephone number, and
postal and email address of the
commenter, and if appropriate, its
representative in the matter;

(2) A statement as to whether the
commenter is a U.S. producer, importer,
government entity, trade association or
group, or other;

(3) A statement as to whether the
comment supports the petition; objects
to the petition; or takes no position with
respect to the petitions/provides other
comment;

(4) If the commenter is an importer, a
list of the leading source countries of
the product;

(5) A certification from the
commenter that the information
supplied is complete and correct to the
best of the commenter’s knowledge and
belief, and an acknowledgement from
the commenter that the information
submitted is subject to audit and
verification by the Commission; and

(6) Comment formats may be
constrained in size, length, attachments,
file type, etc., by system limitations in
the Commission’s secure web portal.
See the Commission’s Handbook on
MTB Filing Procedures as posted on the
Commission’s website for further
information.

(c) Comments from domestic
producers. Comments from a firm
claiming to be a domestic producer, as
defined in § 220.2(g), shall also include:

(1) A description of the product
alleged to be identical, like, or directly
competitive with the product that is the
subject of the petition;

(2) The Chemical Abstracts Service
registry number for the product (if
applicable);

(3) A statement as to whether an
identical, like, or directly competitive
product was produced in the current
calendar year and, if not, the year in
which the product was last produced or
in which production is expected to
begin within the United States;

(4) A statement as to whether such
product is generally available for sale,
and if not, an explanation of its lack of
availability for sale; and/or

(5) The physical address(es) for the
location(s) of the production facility(ies)
producing the product within the
United States; and

(6) Evidence demonstrating the
existence of domestic production (e.g.,
catalogs, press releases, marketing
materials, specification sheets, copies of
orders for the product).

(d) Additional comment period. The
Commission may provide additional
opportunity for public comment and, if
so, will announce that comment period
in the Federal Register.

m 8. Amend newly redesignated
§ 220.12 by revising paragraph (b)(2) to
read as follows:

§220.12 Commission preliminary report.
* * * * *

(b) * *x %

(2) A list of petitions for duty
suspensions and reductions for which
the Commission recommends technical
corrections in order to meet the
requirements of the Act, with the

correction specified.
* * * * *

By order of the Commission.
Issued: August 16, 2019.
Lisa Barton,
Secretary to the Commission.
[FR Doc. 2019-18008 Filed 8-26-19; 8:45 am)]
BILLING CODE 7020-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9866]

Guidance Related to Section 951A
(Global Intangible Low-Taxed Income)
and Certain Guidance Related to
Foreign Tax Credits

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to Treasury Decision 9866,
which was published in the Federal
Register on Friday, June 21, 2019.
Treasury Decision 9866 contained final
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regulations under section 951A of the
Internal Revenue Code that provide
guidance to determine the amount of
global intangible low-taxed income
included in the gross income of certain
United States shareholders of foreign
corporations.

DATES: Effective date: These regulations
are effective on August 27, 2019.

Applicability date: June 21, 2019.

FOR FURTHER INFORMATION CONTACT:
Jorge M. Oben at (202) 317-6934 (not a
toll free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulation (TD 9866) that is
the subject of this correction is under
section 951A of the Internal Revenue
Code.

Need for Correction

As published in June 21, 2019 (84 FR
29288), the final regulations (TD 9866;
FR 2019-12437) contained errors that
may prove misleading and therefore
need to be corrected.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
§1.951A-2 [Amended]

m Par. 2. Section 1.951A-2 is amended
by:

m a. In the second sentence of paragraph
(c)(4)(iv)(A)(2)(1), removing the language
“paragraph (c)(4)(ii)(A)” and adding
“paragraph (c)(4)(iii)(A)” in its place;

m b. In the third sentence of paragraph
(c)(4)(iv)(A)(2)(i1), removing the
language ‘““paragraph (c)(4)(ii)(B)” and
adding “paragraph (c)(4)(iii)(B)” in its
place; and

m c. In paragraph (c)(4)(iv)(C)(2)(iii):

m i. In the third sentence, removing the
language ‘““paragraph (c)(4)(ii)(B)” and
adding “paragraph (c)(4)(iii)(B)” in its
place; and

m ii. In the fourth sentence, removing
the language ‘““paragraph (c)(4)(iii)” and

adding “paragraph (c)(4)(iii)(C)” in its
place.
Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, Procedure and Administration.

[FR Doc. 2019-18348 Filed 8-26-19; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No USCG-2019-0684]
RIN 1625-AA08

Special Local Regulation; Frogtown
Regatta, Maumee River, Toledo, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation for all navigable waters of the
Maumee River, Toledo, OH from the
Martin Luther King Jr. Memorial Bridge
at Maumee River mile 4.30 to the
Michael DiSalle Bridge at river mile
6.73. This regulated area is necessary to
protect spectators and vessels from
potential hazards associated with the
Frogtown Regatta. Entry of vessels or
persons into this regulated area is
prohibited unless specifically
authorized by the Captain of the Port
Detroit, or a designated representative.
DATES: This temporary final rule is
effective from 7 a.m. through 5 p.m. on
September 28, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0684 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email MSTC Allie Lee, Waterways
Department, Marine Safety Unit Toledo,
Coast Guard; telephone (419) 418-6023,
email Allie.L.Lee@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The Coast
Guard did not receive the final details
of this regatta in time to publish an
NPRM. As such, it is impracticable to
publish an NPRM because we lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Waiting for a 30-day effective
period to run is impracticable and
contrary to the public interest for the
reasons discussed in the preceding
paragraph.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Detroit (COTP) has
determined that potential hazard
associated with regatta from 7 a.m.
through 5 p.m. on September 28, 2019
will be a safety concern to anyone
within waters of the Maumee river,
Toledo, OH from the Martin Luther King
Jr. Memorial Bridge at river mile 4.30 to
the Michael DiSalle Bridge at river mile
6.73. This rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone while the regatta
occurs.

IV. Discussion of the Rule

This rule establishes a safety zone
from 7 a.m. through 5 p.m. on
September 28, 2019. The safety zone
will encompass all U.S. navigable
waters of the Maumee river, Toledo, OH
from the Martin Luther King Jr.
Memorial Bridge at river mile 4.30 to
the Michael DiSalle Bridge at river mile
6.73. No vessel or person will be
permitted to enter the safety zone
without obtaining permission from the
COTP or a designated representative.

The Coast Guard will patrol the
regatta area under the direction of the
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Captain of the Port Detroit (COTP), or a
designated representative. A designated
representative may be a Coast Guard
Patrol Commander. Vessels desiring to
transit the regulated area may do so only
with prior approval of the COTP or a
designated representative and when so
directed by that officer. Vessels will be
operated at a no wake speed to reduce
the wake to a minimum, in a manner
which will not endanger participants in
the event or any other craft and remain
vigilant for event participants and safety
craft. Additionally, vessels must yield
right-of-way for event participants and
event safety craft and must follow
directions given by the COTP or a
designated representative. The rules
contained in the above two sentences do
not apply to participants in the event or
vessels of the patrol operating in the
performance of their assigned duties.
COTP or a designated representative
may direct the anchoring, mooring, or
movement of any boat or vessel within
the regatta area. A succession of sharp,
short signals by whistle or horn from
vessels patrolling the area under the
direction of the U.S. COTP or a
designated representative shall serve as
a signal to stop. Vessels so signaled
must stop and comply with the orders
of the COTP or a designated
representative. Failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.
The COTP or a designated
representative may establish vessel size
and speed limitations and operating
conditions and may restrict vessel
operation within the regatta area to
vessels having particular operating
characteristics. The COTP or a
designated representative may terminate
the marine event or the operation of any
vessel at any time it is deemed
necessary for the protection of life and
property.

Patrol Commander means a Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
COTP to monitor a regatta area, permit
entry into the regatta area, give legally
enforceable orders to persons or vessels
within the regatta area, and take other
actions authorized by the COTP. The
Patrol Commander will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel. The Patrol Commander may be
contacted on VHF-FM Marine Channel
16 by the call sign “Coast Guard Patrol
Commander.”

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses

based on these statutes and executive
orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the regulated area.
Vessel traffic will be able to safely
transit around this regulated area, which
will impact a small designated area of
the Maumee River in Toledo, OH for a
period of 10 hours. Moreover, the Coast
Guard will issue Broadcast Notice to
Mariners via VHF-FM Marine Channel
16 about the regulated area and the rule
allows vessels to seek permission to
enter the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities. Under the
Regulatory Flexibility Act (5 U.S.C.
601-612), we have considered the
impact of this temporary rule on small
entities. While some owners or
operators of vessels intending to transit
the safety zone may be small entities, for
the reasons stated in section V.A above,
this rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees

who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.
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F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation interval lasting
for a period of 10 hours that will
prohibit entry within waters of the
Maumee river, Toledo, OH from the
Martin Luther King Jr. Memorial Bridge
at river mile 4.30 to the Michael DiSalle
Bridge at river mile 6.73. It is
categorically excluded from further
review under paragraph L61 in Table 3—
1 of U.S. Coast Guard Environmental
Planning Implementing Procedures
5090.1. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70034.

m 2. Add temporary § 100.T999-0684 to
read as follows:

§100.T999-0684 Special Local Regulation;
Frogtown Regatta, Maumee River, Toledo,
OH.

(a) Regulated area. The regulated area
includes all U.S. navigable waters of the
Maumee River, Toledo, OH from the
Martin Luther King Jr. Memorial Bridge
at river mile 4.30 to the Michael DiSalle
Bridge at river mile 6.73.

(b) Enforcement period. The regulated
area described in paragraph (a) will be
enforced from 7 a.m. through 5 p.m. on
September 28, 2019.

(c) Special local regulations. (1) The
Coast Guard will patrol the regatta area
under the direction of the Captain of the
Port Detroit (COTP), or a designated
representative. A designated
representative may be a Coast Guard
Patrol Commander.

(2) Vessels desiring to transit the
regulated area may do so only with prior
approval of the COTP or a designated
representative and when so directed by
that officer. Vessels will be operated at
a no wake speed to reduce the wake to
a minimum, in a manner which will not
endanger participants in the event or
any other craft and remain vigilant for
event participants and safety craft.
Additionally, vessels must yield right-
of-way for event participants and event
safety craft and must follow directions
given by the COTP or a designated
representative. The rules contained in
the above two sentences do not apply to
participants in the event or vessels of
the patrol operating in the performance
of their assigned duties. Commercial
vessels will have right-of-way over
event participants and event safety craft.
The races will stop for oncoming
freighter or commercial traffic and will
resume after the vessel has completed
its passage through the regulated area.
COTP or a designated representative
may direct the anchoring, mooring, or
movement of any boat or vessel within
the regatta area. A succession of sharp,
short signals by whistle or horn from
vessels patrolling the area under the
direction of the COTP or a designated
representative shall serve as a signal to
stop. Vessels so signaled must stop and
comply with the orders of the COTP or
a designated representative. Failure to
do so may result in expulsion from the
area, citation for failure to comply, or
both. The COTP or a designated
representative may establish vessel size
and speed limitations and operating
conditions and may restrict vessel
operation within the regatta area to
vessels having particular operating
characteristics. The COTP or a
designated representative may terminate
the marine event or the operation of any
vessel at any time it is deemed
necessary for the protection of life and
property.

(3) Patrol Commander means a Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
COTP to monitor a regatta area, permit
entry into the regatta area, give legally
enforceable orders to persons or vessels
within the regatta area, and take other
actions authorized by the COTP. The

Patrol Commander will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel. The Patrol Commander may be
contacted on VHF—FM Marine Channel
16 by the call sign “Coast Guard Patrol
Commander.”

Dated: August 20, 2019.

Meridena D. Kauffman,

Commander, U.S. Coast Guard, Acting
Captain of the Port Detroit.

[FR Doc. 2019-18282 Filed 8-26—19; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0590]
RIN 1625-AA00

Safety Zone; Los Angeles Fleet Week,
San Pedro, California

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The U.S. Coast Guard is
establishing a temporary safety zone in
the Port of Los Angeles Main Channel,
in support of the U. S. Coast Guard
aviation and waterborne asset
demonstration for Los Angeles Fleet
Week. This action is necessary to
provide for the safety of life on these
navigable waters in the area of the Coast
Guard air and water demonstration and
to protect the high concentration of
people attending the event. This
regulation would prohibit vessels from
entering into, transiting through, or
remaining within the designated area
unless specifically authorized by the
Captain of the Port, Sector Los
Angeles—Long Beach, or a designated
representative.

DATES: This rule is effective from 10:00
a.m. August 31, 2019 through 4:00 p.m.
on September 2, 2019. The rule will be
enforced from 10:00 a.m. to 4:00 p.m.
each day.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0590 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
rulemaking, call or email MST1
Benjamin Martin, Waterways
Management Branch, U.S. Coast Guard
Sector Los Angeles—Long Beach;
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telephone (310) 521-3860, email D11-
SMB-SectorLALB-WWM@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable due to the lack of
sufficient time to provide a reasonable
comment period and consider those
comments before issuing the rule and
establishing the safety zone by August
31, 2019.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to address potentially hazardous
conditions associated with high-speed
maneuvers from waterborne vessels and
aircraft for a search and rescue
demonstration.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port, Sector Los
Angeles—Long Beach (COTP) has
determined the navigational safety will
be affected by the potentially hazardous
conditions associated with event safety
due to the expected high-speed
maneuvers from waterborne vessels and
aircraft for a search and rescue
demonstration along the main shipping
channel of the nation’s most
economically vital port complex. For
these reasons the Coast Guard believes
that a safety zone is necessary to ensure
the safety of, and reduce the risk to, the
public, and mariners, in the Port of Los
Angeles.

IV. Discussion of the Rule

This rule establishes a temporary
security zone from 10 a.m. through 4
p-m. from August 31, 2019 to September
2, 2019, encompassing all navigable
waters from the surface to the sea floor
consisting of a line connecting the
following coordinates: 33°44.386’ N
118°16.658" W, 33°44.370’ N
118°16.545" W, 33°44.858" N
118°162.86" W, 33°44.897' N
118°16.399” W. All coordinates
displayed are referenced by North
American Datum of 1983, World
Geodetic System, 1984.

No vessel or person is permitted to
operate in the safety zone without
obtaining permission from COTP or the
COTP’s designated representative. A
designated representative means a Coast
Guard Patrol Commander, including a
Coast Guard coxswain, petty officer, or
other officer operating a Coast Guard
vessel and a Federal, State, and local
officer designated by or assisting the
COTP in the enforcement of the security
zone. To seek permission to enter, hail
Coast Guard Sector Los Angeles—Long
Beach on VHF-FM Channel 16 or 310—
521-3801. Upon being hailed by a Coast
Guard vessel or designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed.

The general boating public will be
notified prior to the enforcement of the
temporary safety zone via Broadcast
Notice to Mariners.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders (E.O.s) related to
rulemaking. Below we summarize our
analyses based on a number of these
statutes and E.O.s, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

E.O.s 12866 (“Regulatory Planning
and Review”) and 13563 (“Improving
Regulation and Regulatory Review”’)
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
E.O. 13563 emphasizes the importance
of quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (“Reducing Regulation and
Controlling Regulatory Costs, directs
agencies to reduce regulation and
control regulatory costs and provides

that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

This regulatory action determination
is based on the size, location, duration
of the safety zone. Commercial vessel
traffic will be temporarily impacted by
this rule, due to its impact a designated
area of the of Los Angles main channel
in the vicinity of the Port of Los Angeles
between Berth’s 84—93A. The Coast
Guard and Inter Agency Unified
Command will establish
communications with the LA Pilots and
Vessel Traffic Service/Marine Exchange
to coordinate and mitigate all inbound
and outbound commercial and
recreational traffic movements through
the 0.12 square mile safety zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the security
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator. Under section 213(a) of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
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employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under E.O. 13132, Federalism, if it has
a substantial direct effect on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this rule under that Order and have
determined that it is consistent with the
fundamental federalism principles and
preemption requirements described in
E.O. 13132.

Also, this rule does not have tribal
implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have

determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone encompassing a 0.12 square mile
area around the Los Angeles Fleet Week
events, in the Port of Los Angeles
between Berth’s 84-93A, effective from
10 a.m. to 4 p.m. each day from August
31, 2019 through September 2, 2019.
Such actions are categorically excluded
from further review under paragraph
60(a) in Table 3—1 of U.S. Coast Guard
Environmental Planning Implementing
Procedures 5090.1. An environmental
analysis checklist supporting this
determination and Record of
Environmental Consideration (REC) are
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T11-0590 to read as
follows:

§165.T11-0590 Safety Zone; Los Angeles
Fleet Week, San Pedro, California.

(a) Location. The following area is a
safety zone: All navigable waters from
the surface to the sea floor in an around
bound by the following coordinates;
33°44.386" N 118°16.658" W, 33°44.370’
N 118°16.545" W, 33°44.858’ N
118°162.86" W, 33°44.897' N
118°16.399" W. All coordinates
displayed are referenced by North
American Datum of 1983, World
Geodetic System, 1984.

(b) Definitions. For the purposes of
this section, designated representative

means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Los Sector Angeles—Long
Beach (COTP) in the enforcement of the
security zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter, hail
Coast Guard Sector Los Angeles—Long
Beach on VHF-FM Channel 16 or call
at (310) 521-3801. Those in the security
zone must comply with all lawful orders
or directions given to them by the COTP
or the COTP’s designated representative.

(3) Upon being hailed by a Coast
Guard vessel or his designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed.

(d) Enforcement period. The
temporary safety zone will be enforced
each day from 10 a.m. to 4 p.m. from
August 31, 2019 to September 2, 2019.

(e) Informational broadcasts. The
COTP or a designated representative
will inform the public of the
enforcement date and times for this
safety zone, as well as any emergent
safety concerns that may delay the
enforcement of the zone Local Notices
to Mariners.

Dated: August 16, 2019.
R.E. Ore,

Captain, U.S. Coast Guard, Acting, Captain
of the Port Sector Los Angeles—Long Beach.

[FR Doc. 2019-18396 Filed 8-26—19; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2019-0626]

Safety Zone, Brandon Road Lock and
Dam to Lake Michigan Including Des
Plaines River, Chicago Sanitary and
Ship Canal, Chicago River, and
Calumet-Saganashkee Channel,
Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce

a segment of the Safety Zone; Brandon
Road Lock and Dam to Lake Michigan
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including Des Plaines River, Chicago
Sanitary and Ship Canal, Chicago River,
Calumet-Saganashkee Channel on all
waters of the Chicago Sanitary and Ship
Canal and South Branch of the Chicago
River between mile marker 319 and mile
marker 322 from 7 a.m. through 2 p.m.
on October 27, 2019. This action is
necessary and intended to protect the
safety of life and property on navigable
waters prior to, during, and immediately
after the Race4Row rowing event.
During the enforcement period listed
below, entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan or a
designated representative.

DATES: The regulations in 33 CFR
165.930 will be enforced from 7 a.m.
through 2 p.m. on October 27, 2019.
FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email LT Tiziana
Garner, Waterways Management
Division, Marine Safety Unit Chicago, at
630-986—2155, email address D09-DG-
MSUChicago-Waterways@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a segment of the
Safety Zone; Brandon Road Lock and
Dam to Lake Michigan including Des
Plaines River, Chicago Sanitary and
Ship Canal, Chicago River, Calumet-
Saganashkee Channel, Chicago, IL,
listed in 33 CFR 165.930. Specifically,
the Coast Guard will enforce this safety
zone on all waters of the Chicago
Sanitary and Ship Canal and South
Branch of the Chicago River between
mile marker 319 and mile marker 322.
Enforcement will occur from 7 a.m.
through 2 p.m. on October 27, 2019.
During the enforcement period, no
vessel may transit this regulated area
without approval from the Captain of
the Port Lake Michigan or a designated
representative. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port
Lake Michigan, or an on-scene
representative.

This notice of enforcement is issued
under the authority of 33 CFR 165.930
and 5 U.S.C. 552(a). In addition to this
publication in the Federal Register, the
Captain of the Port Lake Michigan will
also provide notice through other
means, which will include Broadcast
Notice to Mariners, Local Notice to
Mariners, distribution in leaflet form,
and on-scene oral notice. Additionally,
the Captain of the Port Lake Michigan
may notify representatives from the
maritime industry through telephonic
and email notifications. If the Captain of
the Port or a designated representative

determines that the regulated area need
not be enforced for the full duration
stated in this notice, he or she may use
a Broadcast Notice to Mariners to grant
general permission to enter the
regulated area. The Captain of the Port
Lake Michigan or a designated on-scene
representative may be contacted via
Channel 16 or at (414) 747-7182.

Dated: August 21, 2019.

Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 201918281 Filed 8-26—19; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2019-0365; FRL-9998-83-
Region 9]

Air Plan Approval; Nevada; Revisions
to Clark County Ozone Maintenance
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
conditionally approve a revision to the
State of Nevada’s state implementation
plan (SIP) for Clark County. The
revision consists of an update to certain
elements of the maintenance plan for
the Clark County air quality planning
area for the 1997 8-hour ozone national
ambient air quality standards (NAAQS),
including the emissions inventories,
maintenance demonstration, and motor
vehicle emissions budgets. The EPA is
conditionally approving the SIP revision
because the SIP it continues to provide
for maintenance of the 1997 ozone
NAAQS; upon fulfillment of certain
commitments, it will not interfere with
attainment or reasonable further
progress of the other NAAQS; and the
budgets meet the applicable
transportation conformity requirements.
The approval is conditional because it is
based on commitments to submit an
additional SIP revision to reduce the
safety margin allocations for the budgets
within one year of this final conditional
approval.

DATES: This rule is effective on
September 26, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2019-0365, at
https://www.regulations.gov. All
documents in the docket are listed on
the https://www.regulations.gov

website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.
FOR FURTHER INFORMATION CONTACT:
Karina O’Connor, Air Planning Office
(AIR-2), EPA Region IX, 75 Hawthorne
Street, San Francisco, CA 94105. By
phone at (775) 434-8176 or by email at
oconnor.karina@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
the EPA. This supplementary
information section is arranged as
follows:

Table of Contents

I. Summary of the Proposed Action

II. Public Comments

III. Final Action

IV. Statutory and Executive Order Reviews

I. Summary of the Proposed Action

On July 11, 2019 (84 FR 33035), under
section 110(k)(4) of the Clean Air Act
(CAA or “Act”), the EPA proposed to
conditionally approve a SIP revision
titled “Revision to Motor Vehicle
Emissions Budgets in Ozone
Redesignation Request and Maintenance
Plan: Clark County, Nevada” (October
2018) (herein, referred to as the “2018
Ozone Maintenance Plan Revision”),
submitted by the Nevada Division of
Environmental Protection (NDEP) on
October 31, 2018. The 2018 Ozone
Maintenance Plan Revision updates
certain elements of the maintenance
plan for Clark County for the 1997
ozone NAAQS, including the attainment
inventory, the maintenance
demonstration and the motor vehicle
emissions budgets (“budgets”). The
updated budgets replace Clark County’s
existing budgets for the 1997 ozone
NAAQS, and the previously-approved
budgets will no longer be applicable for
transportation conformity purposes on
the publication date of this final
conditional approval in the Federal
Register.! We proposed a conditional
approval based on commitments from
NDEP and the Clark County Department
of Air Quality (DAQ) to submit a SIP
revision within one year of final

140 CFR 93.118(f)(2)(v).
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conditional approval.2 The purpose of
the future SIP revision is to reduce the
safety margin allocations in the budgets
to ensure that the 2018 Ozone
Maintenance Plan Revision, when
revised to reduce the safety margin
allocations, will not interfere with
reasonable further progress or
attainment of the 2008 and 2015 ozone
NAAQS.

For more information on the
background for this action, including a
description of the ozone NAAQS, the
ozone area designations for Clark
County, the 2011 Ozone Maintenance
Plan and the EPA’s MOVES emissions
model, and the rationale for conditional
approval of the 2018 Ozone
Maintenance Plan Revision, please see
our July 11, 2019 proposed rule.

II. Public Comments

The public comment period on the
proposed rule opened on July 11, 2019,
the date of its publication in the Federal
Register, and closed on August 12,
2019. During this period, the EPA
received no comments.

II1. Final Action

For the reasons discussed in our July
11, 2019 proposed rule and summarized
above, the EPA is taking final action
under CAA section 110(k)(4) to
conditionally approve the 2018 Ozone
Maintenance Plan Revision submitted
by NDEP on October 31, 2018, as a
revision of the Clark County portion of
the Nevada SIP. In so doing, we find
that the 2011 Ozone Maintenance Plan,
as revised by the updated attainment
inventory and maintenance
demonstration in the 2018 Ozone
Maintenance Plan Revision, continues
to provide for maintenance of the 1997
ozone NAAQS, and upon fulfillment of
the commitments made by NDEP and
Clark County DAQ to reduce the safety
margin allocations for the budgets, will
not interfere with reasonable further
progress or attainment of the other
NAAQS in Clark County. In
conditionally approving the 2018 Ozone
Maintenance Plan Revision, the EPA is
also finding adequate and conditionally
approving the updated oxides of
nitrogen (NOx) and volatile organic
compound (VOC) budgets for 2008,
2015, and 2022 for the 1997 ozone
NAAQS (shown in Table 1) based on
our conclusion that the updated budgets
meet the applicable transportation
conformity requirements.

2 Letter dated June 14, 2019, from Jodi Bechtel,
Assistant Director, Clark County DAQ), to Greg
Lovato, Administrator, NDEP; and letter dated June
21, 2019, from Greg Lovato, Administrator, NDEP,
to Elizabeth Adams, Director, Air Division, EPA
Region IX.

TABLE 1—OZONE MOTOR VEHICLE
EMISSION BUDGETS
[Average summer weekday, tons per day]

2018 Ozone
maintenance plan
Year revision
NOx VOC
2008 ...oocvveiiieieeieens 89.50 42.46
2015 i, 90.92 53.94
2022 ..o, 86.74 52.96

Source: 2018 Ozone Maintenance Plan Re-
vision, Table 3—1.

The approval of the 2018 Ozone
Maintenance Plan Revision is
conditional because it is based on
commitments from NDEP and the Clark
County DAQ to submit a SIP revision
within one year of final conditional
approval.? The purpose of the future SIP
revision is to reduce the safety margin
allocations to the budgets to ensure that
the 2018 Ozone Maintenance Plan
Revision, when revised to reduce the
safety margin allocations, will not
interfere with reasonable further
progress or attainment of the 2008 and
2015 ozone NAAQS.

Lastly, the revised budgets in Table 1
replace the existing approved budgets
from the 2011 Ozone Maintenance Plan;
the Regional Transportation
Commission and the U.S. Department of
Transportation must use these revised
budgets for future transportation
conformity determinations.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
proposes to approve conditionally a
state plan as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

31d.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, this rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
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“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 28, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Intergovernmental
regulations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 15, 2019.
Deborah Jordan,
Acting Regional Administrator, Region IX.

Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart DD—Nevada

m 2.In §52.1470(e), the table is
amended by adding an entry for
“Revision to Motor Vehicle Emissions
Budgets in Ozone Redesignation
Request and Maintenance Plan: Clark
County, Nevada (October 2018)” after
the entry for “Ozone Redesignation
Request and Maintenance Plan, Clark
County, Nevada (March 2011)” to read
as follows:

§52.1470 Identification of plan.
* * * * *
(e) * *x %

EPA-APPROVED NEVADA NONREGULATORY AND QUASI-REGULATORY MEASURES

. . State
i Applicable geographic or : EPA approval ;
Name of SIP provision pﬁonattair?me%t aFl)rea sugrar][gtal drftre) Explanation
Air Quality Implementation Plan for the State of Nevada '

Revision to Motor Vehicle Emis- Clark County, Nevada: That por- 10/31/18 [INSERT Fed- Conditional approval of revised
sions Budgets in Ozone Redes- tion of Clark County that lies in eral Register emission inventory and budgets.
ignation Request and Mainte- hydrogeographic areas 164A, CITATION], 8/ Includes a State commitment to
nance Plan: Clark County, Ne- 164B, 165, 166, 167, 212, 213, 27/2019. revise the budgets within one
vada (October 2018). 214, 216, 217, and 218, but ex- year.

cluding the Moapa River Indian
Reservation and the Fort Mo-
have Indian Reservation.

1The organization of this table generally follows from the organization of the State of Nevada’s original 1972 SIP, which was divided into 12
sections. Nonattainment and maintenance plans, among other types of plans, are listed under Section 5 (Control Strategy). Lead SIPs and Small
Business Stationary Source Technical and Environmental Compliance Assistance SIPs are listed after Section 12 followed by nonregulatory or
quasi-regulatory statutory provisions approved into the SIP. Regulatory statutory provisions are listed in 40 CFR 52.1470(c).

m 3. Add §52.1475 to read as follows:

§52.1475 Identification of plan—
conditional approval.

(a) The EPA is conditionally
approving the SIP revision titled
“Revision to Motor Vehicle Emissions
Budgets in Ozone Redesignation
Request and Maintenance Plan: Clark
County, Nevada (October 2018).” The
conditional approval is based on a
commitment from the Clark County
Department of Air Quality (DAQ) in a
letter dated June 14, 2019, and a
commitment from the Nevada Division
of Environmental Protection (NDEP)
dated June 21, 2019, to submit certain
revised motor vehicle emissions budgets
as a SIP revision to the EPA within one
year of the effective date of the final
conditional approval. If the Clark
County DAQ or NDEP fail to meet their

commitments within one year of the
effective date of the final conditional
approval, the conditional approval is
treated as a disapproval.

(b) [Reserved]

[FR Doc. 2019-18335 Filed 8-26—19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2019-0105; FRL-9998-76—
Region 9]

Air Plan Approval; Arizona; Maricopa
County Air Quality Department

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve revisions to the Maricopa
County Air Quality Department
(MCAQD) portion of the Arizona State
Implementation Plan (SIP). These
revisions concern emissions of volatile
organic compounds (VOCs) from
graphic arts and from coating of wood
furniture and fixtures. We are approving
local rules that regulate these emission
sources under the Clean Air Act (CAA
or the Act).

DATES: This rule will be effective on
September 26, 2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2019-0105. All
documents in the docket are listed on
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the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact

the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Nicole Law or Robert Schwartz, EPA
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, (415) 947—4126 or
(415) 972-3286, law.nicole@epa.gov or
schwartz.robert@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

EEITS I3}

us

Table of Contents

1. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Proposed Action

On June 10, 2019 (84 FR 26804), the
EPA proposed to approve the following
rules into the Arizona SIP.

Local agency Rule No. Rule title Amended Submitted
MCAQD ..o 337 | GraphiC ArS ....ooueeiirieeieeieesesee et 08/17/2011 01/15/2014
MCAQD .....ooieieeeceee e 342 | Coating Wood Furniture and Fixtures ............cccceevrvennne 11/02/2016 06/22/2017

We proposed to approve these rules
because we determined that they
comply with the relevant CAA
requirements. Our proposed action
contains more information on the rules
and our evaluation.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received one comment.
This comment generally expressed
support for the EPA’s proposed action.
The commenter also stated that “the
exception in the SIP to exempt Indian
reservation land and areas where the
EPA does not have jurisdiction is a
concern.”

We understand the comment to refer
to the EPA’s discussion of Executive
Order 13175, specifically, the EPA’s
statement that “the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction.” The EPA
typically uses such statements in
actions regarding state SIP submittals to
explain the non-applicability of the SIP
on tribal lands. The State of Arizona
submitted the rules in this action to
apply only on lands where the State and
relevant local agency have jurisdiction.
The commenter’s concerns regarding the
inapplicability of the SIP in areas where
the EPA or an Indian tribe has
jurisdiction does not bear upon whether
the rules that are the subject of our
action meet the applicable requirements
for approval of a SIP submission.
Therefore, we do not find that the
comment provides a basis for the EPA
to change its assessment of the
submitted rules or our proposal to
approve them.

III. EPA Action

No comments were submitted that
change our assessment of the rules as
described in our proposed action.
Therefore, as authorized in section
110(k)(3) of the Act, the EPA is fully
approving these rules into the Arizona
SIP.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
MCAQD rules described in the
amendments to 40 CFR part 52 set forth
below. Therefore, these materials have
been approved by the EPA for inclusion
in the SIP, have been incorporated by
reference by the EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of this final
rulemaking, and will be incorporated by
reference in the next update to the SIP
compilation.? The EPA has made, and
will continue to make, these documents
available through www.regulations.gov
and at the EPA Region IX Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely

162 FR 27968 (May 22, 1997).

approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide the EPA with the
discretionary authority to address, as
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appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller

General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 28, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: August 14, 2019.
Deborah Jordan,
Acting Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart D—Arizona

m 2. Section 52.120 is amended in
paragraph (c), Table 4, under the table
headings “Post-July 1988 Rule
Codification” and “Regulation III—
Control of Air Contaminants,” by
revising the entries for “Rule 337" and
“Rule 342" to read as follows:

§52.120 Identification of plan.
* * * *
(C) * *x %

TABLE 4—EPA-APPROVED MARICOPA COUNTY AIR POLLUTION CONTROL REGULATIONS

- . : . Additional
County citation Title/subject State effective date EPA approval date explanation
Post-July 1988 Rule Codification
Regulation lll—Control of Air Contaminants
Rule 337 ..o Graphic Arts ......cccceeeiiieieenn. August 17, 2011 ......... August 27, 2019, [INSERT Submitted on January 15,
Federal Register CITA- 2014.
TION].
Rule 342 ............... Coating Wood Furniture and November 2, 2016 ..... August 27, 2019 [INSERT Submitted on June 22, 2017.
Fixtures. Federal Register CITA-
TION].
* * * * *

[FR Doc. 2019-18336 Filed 8-26-19; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2018-0526; FRL—9998-22]
Sedaxane; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of sedaxane in or
on legume vegetables (dried or
succulent), crop group 6. Syngenta Crop
Protection, LLC requested this tolerance
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective
August 27, 2019. Objections and
requests for hearings must be received
on or before October 28, 2019, and must
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be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION].

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0526, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2018-0526 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
October 28, 2019. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2018-0526, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of February 6,
2019 (84 FR 2115) (FRL-9987-08), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 8F8679) by Syngenta Crop
Protection, LLC, P.O. Box 18300,
Greenboro, NC 27419. The petition
requested that 40 CFR 180.665 be

amended by establishing a tolerance for
residues resulting from seed treatment
uses of the fungicide sedaxane, in or on
legume vegetables (dried or succulent),
crop group 6 at 0.01 parts per million
(ppm) and to remove the existing
tolerances for soybean, seed at 0.01 ppm
and pea and bean, dried shelled, except
soybean, subgroup 6C at 0.01 ppm upon
establishment of the group 6 tolerance.
That document referenced a summary of
the petition prepared by Syngenta,
which is available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for sedaxane
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with sedaxane follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.
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The main target tissue for sedaxane is
the liver. Sedaxane also caused thyroid
hypertrophy/hyperplasia in male rats. In
the acute neurotoxicity (ACN) and sub-
chronic neurotoxicity (SCN) studies,
sedaxane caused decreased activity,
muscle tone, rearing and grip strength;
however, no adverse histopathology was
observed, and EPA has concluded that
there is low concern for neurotoxicity.

In the rat, no adverse effects in fetuses
were seen in developmental toxicity
studies at maternally toxic doses. In the
rabbit, fetal toxicity was observed at the
same doses as the dams. Offspring
effects in the rat reproduction study
occurred at the same doses causing
parental effects.

The available data show evidence of
liver tumors (in male rats and mice),
thyroid tumors (in male rats), and
uterine tumors (in female rats) resulting
from exposure to sedaxane. Based on a
weight of evidence of the available data,
a constitutive androstane receptor/
pregnane-X receptor (CAR/PXR)-
mediated mitogenic mode-of action
(MOA) was established for liver tumors
in male mice and rats and a liver-
mediated altered thyroid hormone
homeostasis MOA was established for
thyroid tumors in male rats. At this
time, a MOA for the uterine tumors has
not been identified.

To quantitatively assess the
carcinogenic potential of sedaxane, EPA
has concluded that a non-linear
approach (i.e., reference dose (RfD)) is
appropriate for the following reasons:
(1) There is a clear understanding of the
threshold (non-linear) doses associated
with the key events in the established
MOAs leading to liver and thyroid
tumors in rodents, the key events occur
only at doses that well exceed the
chronic reference dose (0.11 mg/kg/
day); (2) Sedaxane is not mutagenic or
genotoxic; (3) The dose at which uterine
tumors was observed is at 261 mg/kg/
day, which greatly exceeds the chronic
reference dose (0.11 mg/kg/day) being
used to assess chronic exposure to
sedaxane.

Sedaxane has low acute toxicity by
the oral, dermal, and inhalation routes.
It is not a dermal sensitizer, causes no
skin irritation and only slight eye
irritation.

Specific information on the studies
received and the nature of the adverse
effects caused by sedaxane as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in the
final rule published in the Federal
Register of December 8, 2017 (82 FR
57867) (FRL—-9970-04).

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
NOAEL and the LOAEL. Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
RfD—and a safe margin of exposure
(MOE). For non-threshold risks, the
Agency assumes that any amount of
exposure will lead to some degree of
risk. Thus, the Agency estimates risk in
terms of the probability of an occurrence
of the adverse effect expected in a
lifetime. For more information on the
general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for sedaxane used for human
risk assessment is discussed in Unit
IIL.B. of the final rule published in the
Federal Register of December 8, 2017
(82 FR 57867) (FRL-9970-04).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to sedaxane, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
sedaxane tolerances in 40 CFR 180.665.
EPA assessed dietary exposures from
sedaxane in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
sedaxane. In estimating acute dietary
exposure, EPA used food consumption
information from the United States
Department of Agriculture (USDA)
under the Nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII) and the CDC under the National
Health and Nutrition Examination
Survey What We Eat in America
(NHANES/WWEIA) 2003-2008. As to
residue levels in food, EPA assumed

tolerance-level residues for all
commodities and 100% crop treated.
Default processing factors were used
with the exception of peanut butter
which uses empirical processing data.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA NHANES/WEIA 2003—
2008. As to residue levels in food, EPA
assumed tolerance-level residues for all
commodities and 100% crop treated
(CT). Default processing factors were
used with the exception of peanut butter
which uses empirical processing data.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk to sedaxane. Cancer risk was
assessed using the same exposure
estimates as discussed in Unit III.C.1.ii.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for sedaxane. Tolerance-level residues
and/or 100% CT were assumed for all
food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for sedaxane in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of sedaxane.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Pesticide
Root Zone Model Ground Water (PRZM
GW), the estimated drinking water
concentrations (EDWCs) of sedaxane for
acute exposures are estimated to be 4.1
parts per billion (ppb) for surface water
and 15.1 ppb for ground and for chronic
exposures for non-cancer assessments
are estimated to be 1.2 ppb for surface
water and 13.0 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 15.1 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 13.0 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
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flea and tick control on pets). Sedaxane
is not registered for any specific use
patterns that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
sedaxane and any other substances, and
sedaxane does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that sedaxane does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at https://
www.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence for increased
susceptibility following prenatal or
post-natal exposures to sedaxane based
on effects seen in developmental
toxicity studies in rabbits or rats. In
range-finding and definitive
developmental toxicity studies in rats,
neither quantitative nor qualitative
evidence of increased susceptibility of
fetuses to in utero exposure to sedaxane
was observed. In these studies, there

were no single-dose effects. There was
no evidence of increased susceptibility
in a 2-generation reproduction study in
rats following prenatal or post-natal
exposure to sedaxane. Clear NOAELs/
LOAELs were established for the
developmental effects seen in rats and
rabbits as well as for the offspring
effects seen in the 2-generation
reproduction study. The dose-response
relationship for the effects of concern is
well characterized.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for sedaxane
is complete.

ii. Given the available information,
there is low concern that sedaxane is a
neurotoxic chemical and there is no
need for a developmental neurotoxicity
study or additional uncertainty factors
(UFs) to account for neurotoxicity.

iii. In the rat, no adverse effects in
fetuses were seen in developmental
toxicity studies at maternally toxic
doses. In the rabbit, fetal toxicity was
observed at the same doses as the dam
(increased unossified sternebrae and
13th rudimentary ribs, a decrease in
fetal weights of 9% and increased
abortions). In the dam, at the same
doses, the effects were decreased body
weight, reduced food consumption, and
decreased defecation. In reproduction
studies, offspring effects occurred at the
same doses causing parental effects;
thus, there was no quantitative or
qualitative increase in sensitivity in rat
pups. The LOAELs and NOAELs for the
developmental and reproduction studies
were clearly defined. The NOAEL used
for the acute dietary risk assessment (30
mg/kg/day), based on effects observed in
the ACN study, is protective of the
developmental and offspring effects
seen in rabbits and rats with the
NOAELSs of 100-200 mg/kg/day. Based
on these considerations, there are no
residual uncertainties for pre-and/or
post-natal susceptibility.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100% CT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to sedaxane in
drinking water. These assessments will
not underestimate the exposure and
risks posed by sedaxane.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
sedaxane will occupy <1% of the aPAD
for all infants (<1-year-old), the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to sedaxane from
food and water will utilize <1% of the
cPAD for all population subgroups the
population group receiving the greatest
exposure. There are no residential uses
for sedaxane.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Because there are no
proposed or registered residential uses
of sedaxane a short-term risk assessment
was not performed. The chronic risk
assessment is protective for any short-
term exposures from food and drinking
water.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Because there are no proposed or
registered residential uses of sedaxane,
an intermediate-term risk assessment
was not performed. The chronic
assessment is protective for any
intermediate-term exposures from food
and drinking water.

5. Aggregate cancer risk for U.S.
population. As discussed in Unit III.A.,
EPA has concluded that using the
nonlinear approach based on the
chronic RfD will be protective of
potential carcinogenicity. Because the
chronic risk is below the Agency’s level
of concern, EPA concludes there is no
aggregate cancer risk from exposure to
sedaxane.
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6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to sedaxane
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

An adequate analytical method is
available to enforce the proposed
tolerances for sedaxane in plant
commodities. A modification of the
Quick, Easy, Cheap, Effective, Rugged,
and Safe (QuUEChERS) method was
developed for the determination of
residues of sedaxane (as its isomers
SYN508210 and SYN508211) in/on
various crops. The sedaxane isomers
(SYN508210 and SYN508211) are
quantitatively determined by LC/MS/
MS. The validated limit of quantitation
(LOQ) reported in the method is 0.005
ppm for each sedaxane isomer.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established an
MRL for sedaxane in or on the legume
vegetables crop grouping.

V. Conclusion

Therefore, tolerances are established
for residues of sedaxane in or on
vegetable, legume, group 6 at 0.01 ppm.
In addition, the Agency is removing the
existing tolerances for pea and bean,
dried shelled, except soybean, subgroup

6C, and soybean seed as they are
unnecessary upon the establishment of
the group 6 tolerance.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs™ (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,

1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 16, 2019.

Daniel Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.665, amend the table in
paragraph (a) as follows:
m i. Remove the entry for “Pea and bean,
dried shelled, except soybean, subgroup
6C”’; and
m ii. Add alphabetically the entry
“Vegetable, legume, group 6.

The addition reads as follows:

§180.665 Sedaxane; tolerances for
residues.

(a) L
Commodity P%ritlﬁo%er
Vegetable, legume, group 6 ....... 0.01
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[FR Doc. 2019-18366 Filed 8—-26—19; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2018-0095; FRL—9996-85]
Nitrapyrin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of nitrapyrin in
or on multiple commodities which are
identified and discussed later in this
document. Interregional Research
Project No. 4 (IR—4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
August 27, 2019. Objections and
requests for hearings must be received
on or before October 28, 2019, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0095, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or

pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2018-0095 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 28, 2019. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2018-0095, by one of the following
methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of July 24,
2018 (83 FR 34968) (FRL—9980-31),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7E8645) by
Interregional Research Project No. 4 (IR-
4), Rutgers, The State University of New
Jersey, 500 College Road East, Suite
201W, Princeton, NJ 08540. The petition
requested that 40 CFR 180.350 be
amended by establishing tolerances for
residues of the nitrification inhibitor
nitrapyrin (2-chloro-6-(trichloromethyl)
pyridine) and its metabolite, 6-
chloropicolinic acid (6—CPA), calculated
as the stoichiometric equivalent of
nitrapyrin, in or on citrus, dried pulp at
0.094 parts per million (ppm); citrus, oil
at 0.37 ppm; fruit, citrus, group 10-10
at 0.03 ppm; leaf petiole vegetable
subgroup 22B at 0.4 ppm; Vegetable,
brassica, head and stem, group 5-16 at
0.07 ppm; vegetable, bulb, group 3—-07 at
0.3 ppm; and vegetable, leafy, group 4—
16 at 0.3 ppm. That document
referenced a summary of the petition
prepared by Dow AgroSciences LLC, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA is
establishing tolerances that vary from
what the petitioner requested, as
authorized under FFDCA section
408(d)(4)(A)({). EPA’s explanation for
those variations is contained in Unit
IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ‘‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “‘there is a
reasonable certainty that no harm will
result from aggregate exposure to the
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pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for nitrapyrin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with nitrapyrin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

In oral studies, the liver is the target
organ for nitrapyrin, and liver effects are
evident in all species tested. Clear signs
of hepatotoxicity (i.e., marked changes
in clinical chemistry in dogs, indicative
of liver toxicity and histopathology in
rats and mice, leading to malignant
tumor formation in mice) are seen after
repeated exposure. Nitrapyrin does not
show qualitative or quantitative
susceptibility in the rat or rabbit
developmental studies or in the 2-
generation reproduction study. The
observed adverse effects (e.g., delayed
ossification and decreased fetal body
weight in the developmental rat study
and liver effects in pups in the rat
reproduction study) occurred at the
same doses as maternal toxicity. There
is low concern for the altered motor
activity seen after acute or subchronic
exposure because: Clear no-observed
adverse effect levels (NOAELs) and
lowest-observed adverse effect levels
(LOAELS) have been established; no
corroborating gross pathological or
neuropathological effects were found in
any other study in the database; and the

selected endpoints are protective of the
observed effects.

Nitrapyrin is not mutagenic or
immunotoxic, and no effects were
observed in the subchronic dermal
toxicity study in rabbits up to the limit
dose. Nitrapyrin is classified as having
“suggestive” evidence of
carcinogenicity, based on liver
adenomas and carcinomas in mice. This
classification is supported by the
following factors: (1) Liver tumors were
not seen in the 2-year carcinogenicity
study in rats; (2) The response is driven
by benign adenomas; (3) Mutagenicity
was ruled out as a mode of action; and
(4) There are adequate data supporting
the MOA of mitogenesis through
activation CAR nuclear receptors in
male mice but not in female mice. In
addition, the chronic reference dose
(0.03 mg/kg/day) is approximately
4000X lower than the dose at which
tumors are seen in the female mouse.
Therefore, quantification of cancer risk
using a non-linear Reference Dose (RfD)
approach adequately accounts for all
chronic toxicity, including
carcinogenicity that could result from
exposure to nitrapyrin.

Specific information on the studies
received and the nature of the adverse
effects caused by nitrapyrin as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in the
final rule published in the Federal
Register of November 30, 2017 (82 FR
56739) (FRL-9967—-73).

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency

estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for nitrapyrin used for human
risk assessment is discussed in Unit
IIL.B of the final rule published in the
Federal Register of November 30, 2017
(82 FR 56739) (FRL-9967—73).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to nitrapyrin, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
nitrapyrin tolerances in 40 CFR 180.350.
EPA assessed dietary exposures from
nitrapyrin in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
nitrapyrin. In estimating acute dietary
exposure, EPA used food consumption
information from the United States
Department of Agriculture (USDA)
2003-2008 National Health and
Nutrition Examination Survey, What We
Eat in America. NHANES/WWEIA). As
to residue levels in food, EPA assumed
tolerance-level residues and 100 percent
crop treated (PCT).

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used the food
consumption data from the USDA 2003—
2008 NHANES/WWEIA. As to residue
levels in food, EPA assumed tolerance-
level residues and 100 PCT.

iii. Cancer. Based on the data cited in
Unit III.A., EPA has concluded that
quantification of cancer risk using a
nonlinear RfD approach adequately
accounts for all chronic toxicity,
including carcinogenicity that could
result from exposure to nitrapyrin.
Cancer risk was assessed using the same
exposure estimates as discussed in Unit
III.C.1.ii., Chronic exposure.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for nitrapyrin. Tolerance level residues
and/or 100 PCT were assumed for all
food commodities.
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2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for nitrapyrin in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of nitrapyrin.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

Based on the Tier II pesticide water
calculator (PWC), which incorporates
the Pesticide Root Zone Model Ground
Water (PRZM GW), the estimated
drinking water concentrations (EDWGCs)
of nitrapyrin residues of concern for
acute exposures are estimated to be 51
parts per billion (ppb) for surface water
and 76 ppb for ground water, and for
chronic exposures for non-cancer
assessments are estimated to be 15 ppb
for surface water and 67 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 76 ppb was used
to assess the contribution to drinking
water. For chronic dietary risk
assessment, the water concentration of
value 67 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). Nitrapyrin
is not registered for any specific use
patterns that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found nitrapyrin to share
a common mechanism of toxicity with
any other substances, and nitrapyrin
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that nitrapyrin does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine

which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There are adequate pre- and/or post-
natal toxicity studies that do not show
quantitative susceptibility in the rabbit
or rat developmental studies or in the
two-generation reproduction study. In
the developmental toxicity in the rabbit,
an increased incidence of crooked hyoid
bones was seen at the highest dose
tested. This effect is considered to be
treatment-related but not adverse. In the
rat developmental study, developmental
toxicity (delayed ossification and
decreased fetal body weight) occurred at
the same dose as maternal toxicity
(reduced body weight/weight gain and
reduced food consumption). Toxic
effects in the 2-generation reproduction
study also occurred at the same dose in
both parental animals and the offspring
and included increased liver weights
(parental M and F; both generations),
enlarged livers in F2 pups (M and F),
and hepatic vacuolation consistent with
fatty changes in parental and offspring
animals (both sexes and both
generations). Similarly, gross
pathological or neuropathological
findings in the neurotoxicity studies
were negative.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for nitrapyrin
is complete.

ii. An acceptable acute neurotoxicity
study and an acceptable subchronic
neurotoxicity study are available for

nitrapyrin. Acutely, nitrapyrin induced
tremors and other functional
observation battery effects (i.e., slight
gait incoordination, palpebral closure
and perineal fecal staining) at the high
dose (400 mg/kg) only. Decreased motor
activity was seen in both sexes at 400
mg/kg and in females at 80 mg/kg. In
contrast, increased motor activity was
observed in the subchronic
neurotoxicity study in female rats but
only at high doses (2500 mg/kg/day).
However, concern is low since: (1)
There are clear NOAELs/LOAELs; (2)
there are no corroborating gross
pathological or neuropathological
findings; (3) there was no evidence of
neurotoxicity in other studies in the
database; and (4) the selected endpoints
are protective of the observed effects.

iii. There is no evidence that
nitrapyrin results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study. Effects on the
offspring were either not treatment-
related or occurred only at the same
parental dose.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to nitrapyrin in
drinking water. These assessments will
not underestimate the exposure and
risks posed by nitrapyrin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
nitrapyrin will occupy 8.5% of the
aPAD for all infants (less than 1-year
old), the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to nitrapyrin from
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food and water will utilize 17% of the
cPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure. There are no residential uses
for nitrapyrin.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

However, nitrapyrin is not registered
for, or proposed for, any residential
uses. Therefore, because there is no
short-term or intermediate-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short-term risk),
no further assessment of short- or
intermediate-term risk is necessary, and
EPA relies on the chronic dietary risk
assessment for evaluating short- and
intermediate-term risk for nitrapyrin.

4. Aggregate cancer risk for U.S.
population. Based on the discussion in
Unit III.A., EPA considers the chronic
aggregate risk assessment to be
protective of any aggregate cancer risk.
As there is no chronic risk of concern,
EPA does not expect any cancer risk to
the U.S. population from aggregate
exposure to nitrapyrin.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to nitrapyrin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatograph/electron capture
detector) is available to enforce the
tolerance expression. Seven analytical
methods are available in Volume II of
the Pesticide Analytical Manual (PAM
ii—Pesticide Reg. Sec. 180.350) for
tolerance enforcement for nitrapyrin
and/or for metabolite 6-CPA.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture

Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for nitrapyrin.

C. Revisions to Petitioned-For
Tolerances

EPA is establishing tolerances for
residues of nitrapyrin at different levels
than requested in the petition for most
commodities. For fruit, citrus, group 10—
10, dried pulp and fruit, citrus, group
10-10, oil, EPA established the
tolerances based on the processing
study and highest average field trial
residue for the raw agricultural
commodity lemon. This leads to higher
tolerances (0.5 ppm for fruit, citrus,
group 10-10, dried pulp and 2 ppm for
fruit, citrus, group 10-10, oil) than those
proposed by petitioner (0.094 ppm and
0.37 ppm, respectively). EPA also
corrected the commodity names for
these commodities.

Based on the residue chemistry data
and the Organization for Economic Co-
Operation and Development (OECD)
tolerance-calculation procedure, EPA is
establishing different tolerances for
fruit, citrus, group 10-10; leaf petiole
vegetable subgroup 22B; vegetable,
Brassica, head and stem, group 5-16;
and vegetable, leafy, group 4-16,
because the tolerance values proposed
by the petitioner do not include the
combined residues of nitrapyrin and its
metabolite 6-CPA.

In addition, EPA is revising the
tolerance expression in § 180.350(a) to
correctly identify nitrapyrin as a
nitrification inhibitor rather than the
current identification as an insecticide.
The rest of the tolerance expression
remains the same. The revised tolerance
expression is:

(a) General. Tolerances are
established for residues of the
nitrification inhibitor nitrapyrin,
including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerance levels specified below is to be
determined by measuring only the sum
of nitrapyrin (2-chloro-6-
(trichloromethyl) pyridine) and its 6—
CPA metabolite (6-chloro-picolinic
acid), calculated as the stoichiometric
equivalent of nitrapyrin, in or on the
commodity.

V. Conclusion

Therefore, tolerances are established
for residues of nitrapyrin, by measuring
only the sum of nitrapyrin (2-chloro-6-
(trichloromethyl) pyridine) and its 6—
CPA (6-chloropicolinic acid) metabolite,
calculated as the stoichiometric
equivalent of nitrapyrin, in or on fruit,
citrus, group 10-10 at 0.06 ppm; fruit,
citrus, group 10-10, dried pulp at 0.5
ppm; fruit, citrus, group 10-10, oil at 2
ppm; leaf petiole vegetable subgroup
22B at 0.5 ppm; vegetable, Brassica,
head and stem, group 5-16 at 0.1 ppm;
vegetable, bulb, group 3—07 at 0.3 ppm;
and vegetable, leafy, group 4-16 at 0.4

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
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responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 8, 2019.

Michael Goodis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.350, paragraph (a):

m a. Revise the introductory text.

m b. Add alphabetically the entries for
“Fruit, citrus, group 10-10""; “Fruit,
citrus, group 10-10, dried pulp”; “Fruit,

citrus, group 10-10, oil”’; “Leaf petiole
vegetable subgroup 22B”’; “Vegetable,
Brassica, head and stem, group 5-16";
“Vegetable, bulb, group 3-07”; and
“Vegetable, leafy, group 4—16" to the
table.

The revision and additions read as
follows:

§180.350 Nitrapyrin; tolerances for
residues.

(a) General. Tolerances are
established for residues of the
nitrification inhibitor nitrapyrin,
including its metabolites and
degradates, in or on the commodities in
the table below. Compliance with the
tolerance levels specified below is to be
determined by measuring only the sum
of nitrapyrin (2-chloro-6-
(trichloromethyl) pyridine) and its 6—
CPA metabolite (6-chloro-picolinic
acid), calculated as the stoichiometric
equivalent of nitrapyrin, in or on the
commodity:

: Parts per
Commodity miIIioB‘n
Fruit, citrus, group 10-10 ........... 0.06
Fruit, citrus, group 10-10, dried
PUID e 0.5
Fruit, citrus, group 10-10, oil ...... 2
Leaf petiole vegetable subgroup
22B e 0.5
Vegetable, Brassica, head and
stem, group 5-16 .......cccceeueee. 0.1
Vegetable, bulb, group 3-07 ...... 0.3
Vegetable, leafy, group 4-16 ..... 0.4

* * * * *

[FR Doc. 2019-18382 Filed 8-26—-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0093; FRL-9996-95]

Oxirane, 2-methyl-, Polymer With
Oxirane, Monoundecyl Ether,
Branched and Linear; Exemption From
the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of oxirane, 2-
methyl-, polymer with oxirane,
monoundecyl ether, branched and
linear (CAS Reg. No. 2222805-23-2)

when used as an inert ingredient in a
pesticide chemical formulation.
Exponent, Inc. on behalf of Clariant
Corporation submitted a petition to EPA
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting an
amendment to an existing requirement
of a tolerance. This regulation
eliminates the need to establish a
maximum permissible level for residues
of oxirane, 2-methyl-, polymer with
oxirane, monoundecyl ether, branched
and linear.

DATES: This regulation is effective
August 27, 2019. Objections and
requests for hearings must be received
on or before October 28, 2019, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0093, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).
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¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Publishing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2019-0093 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 28, 2019. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2019-0093, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is

available at http://www.epa.gov/
dockets.

II. Petition for Exemption

In the Federal Register of August 5,
2009 (74 FR 38935) (FRL-8430-1), EPA
issued a final rule, announcing the
establishment of a tolerance exemption
pursuant to a pesticide petition (PP
9E7534) by The Joint Inerts Task Force,
Cluster Support Team 1 (CST 1), c/o
CropLife America, 1156 15th Street NW,
Suite 400, Washington, DC 20005. The
petition requested that 40 CFR 180.910,
180.930, 180.940(a) and 180.960 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of a group of substances known
as o-alkyl-o-
hydroxypoly(oxypropylene) and/or poly
(oxyethylene) polymers where the alkyl
chain contains a minimum of 6 carbons,
herein referred to in this document as
AAA.

The current petition seeks to expand
the exemptions for AAA by adding
additional CAS Reg. Nos. In the Federal
Register of May 13, 2019 (84 FR 20843)
(FRL-9991-91), EPA issued a document
pursuant to FFDCA section 408, 21
U.S.C. 346a, announcing the filing of a
pesticide petition (PP IN-11254) by
Exponent Inc. on behalf of Clariant
Corporation, Suite 1100, 1150
Connecticut Avenue NW, Washington
DC 20036. The petition requested that
40 CFR 180.910, 180.930, 180.940(a)
and 180.960 be amended by establishing
an exemption from the requirement of a
tolerance for residues of oxirane,
2-methyl-, polymer with oxirane,
monoundecyl ether, branched and
linear (CAS Reg. No. 2222805-23-2).
That document referenced a summary of
the petition prepared by Exponent, the
petitioner, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has
confirmed that the requested CAS Reg.
No. is acceptable for consideration
under the currently approved
descriptor. This determination is based
on the Agency’s risk assessment which
can be found at http://
www.regulations.gov in document
“Alkyl Alcohol Alkoxylates (AAA-JITF
CST 1 Inert Ingredient), Human Health
Risk Assessment to Support Proposed
Exemption from the Requirement of a
Tolerance under 40 CFR 180.960 when
used as an Inert Ingredient in Pesticide
Formulations” in docket ID number
EPA-HQ-OPP-2009-0145.

IIL. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
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occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for oxirane, 2-
methyl-, polymer with oxirane,
monoundecyl ether, branched and
linear including exposure resulting from
the exemption established by this
action. EPA’s assessment of exposures
and risks associated with oxirane, 2-
methyl-, polymer with oxirane,
monoundecyl ether, branched and
linear follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by AAA as well as the no-observed-
adverse-effect-level (NOAEL) and the
lowest-observed-adverse-effect-level
(LOAEL) from the toxicity studies are
discussed in the final rule published in
the Federal Register of August 5, 2009
(74 FR 38935) (FRL-8430-1).

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction

with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for AAA used for human risk
assessment is discussed in Unit IV of
the final rule published in the Federal
Register of August 5, 2009 (74 FR
38938) (FRL-8430-1).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to AAA, EPA considered
exposure under the proposed exemption
from the requirement of a tolerance.
EPA assessed dietary exposures from
AAA in food as follows:

i. Acute exposure. No adverse effects
attributable to a single exposure of the
AAAs was seen in the toxicity
databases. Therefore, acute dietary risk
assessments for the AAAs are not
necessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used food
consumption information from the U.S.
Department of Agriculture (USDA) 1994
-1996 and 1998 Nationwide Continuing
Surveys of Food Intake by Individuals
(CSFTI).

iii. Cancer. The Agency used a
qualitative structure activity
relationship (SAR) database, DEREK11,
to determine if there were structural
alerts suggestive of carcinogenicity. No
structural alerts for carcinogenicity were
identified. The AAAs are not expected
to be carcinogenic. Therefore, a cancer
dietary exposure assessment is not
necessary to assess cancer risk.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for the AAAs in drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to
nonoccupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). The AAAs
may be used in inert ingredients in

pesticide products that are registered for
specific uses that may result in both
indoor and outdoor residential
exposures. A screening level residential
exposure and risk assessment was
completed for products containing the
AAAs as inert ingredients.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found AAA to share a
common mechanism of toxicity with
any other substances, and AAA does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that AAA
does not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
In the case of the lower weight AAA
surfactants, there was no evidence of
increased susceptibility to the offspring
of rats following prenatal and postnatal
exposure in the reproductive/
developmental screening studies on
several representative AAA surfactants.
Decreased litter size and increased post-
implantation loss were observed in one
OPPTS Harmonized Guideline 870.3550
reproduction/developmental toxicity
screening study at 470 mg/kg/day where
maternal/paternal toxicity was
manifested as one maternal death (GD


http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.epa.gov/pesticides/cumulative
http://www.epa.gov/pesticides/cumulative

Federal Register/Vol. 84, No. 166/ Tuesday, August 27, 2019/Rules and Regulations

44715

22), decreased body weight, bodyweight
gain and food consumption and clinical
signs (ptosis and hypoactivity) and
microscopic changes in the testes
(atrophy) and epididymides (increased
intraluminal exfoliated spermatogenic
cells) and dilated seminiferous tubules
at the same dose (470 mg/kg/day). The
maternal and offspring toxicity NOAEL
was 168 mg/kg/day. The offspring
toxicity in the OPPTS Harmonized Test
Guideline 870.3650 study was
manifested in the presence of more
severe maternal toxicity (deaths),
therefore, EPA concluded that there is
no evidence of increased susceptibility
in this study. In addition, there was no
evidence of increased susceptibility in
other submitted studies.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X for the lower weight
AAAs. (As discussed earlier, given the
low toxicological concerns with the
high weight AAAs, a safety factor
analysis is unnecessary).

E. Aggregate Risks and Determination of
Safety Determination of Safety Section

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, AAA is not
expected to pose an acute risk.

2. Chronic risk. A chronic aggregate
risk assessment takes into account
exposure estimates from chronic dietary
consumption of food and drinking
water. Using the exposure assumptions
discussed in this unit for chronic
exposure the chronic dietary exposure
from food and water to the AAAs is
11% of the cPAD for the U.S.
population and 37% of the cPAD for
children 1 to 2 years old, the most
highly exposed population subgroup.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus

chronic exposure to food and water
(considered to be a background
exposure level).

AAAs are used as inert ingredients in
pesticide products that are currently
registered for uses that could result in
short-term residential exposure and the
Agency has determined that it is
appropriate to aggregate chronic
exposure through food and water with
short-term residential exposures to the
AAAs. EPA has concluded that the
combined short-term aggregated food,
water, and residential exposures result
in aggregate MOEs of 110 for both adult
males and females. Adult residential
exposure combines high end indoor
inhalation handler exposure with a
high-end post application to pet
exposures. EPA has concluded the
combined short-term aggregated food,
water, and residential exposures result
in an aggregate MOE of 110 for children.
Children’s residential exposure includes
total combined pet exposures. As the
level of concern is for MOEs that are
lower than 100, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

The AAAs are used as inert
ingredients in pesticide products that
are currently registered for uses that
could result in intermediate-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with intermediate-term
residential exposures to the AAAs. EPA
has concluded that the combined
intermediate-term aggregated food,
water, and residential exposures result
in aggregate MOEs of 230 for both adult
males and females, respectively. Adult
residential exposure includes high-end
post application dermal exposure from
contact with treated pets. EPA has
concluded that the combined
intermediate-term aggregated food,
water, and residential exposures result
in an aggregate MOE of 110 for children.
Children’s residential exposure includes
total combined pet exposure. As the
level of concern is for MOEs that are
lower than 100, these MOEs are not of
concern.

5. Aggregate cancer risk for U.S.
population. The Agency has not
identified any concerns for
carcinogenicity relating to the AAAs.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children

from aggregate exposure to residues of
the lower weight AAAs. For the high
molecular weight AAAs under 40 CFR
180.960. Since AAA conforms to the
criteria that identify a low-risk polymer,
there are no concerns for risks
associated with any potential exposure
scenarios that are reasonably
foreseeable. Therefore, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to residues of
the high molecular weight AAAs.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nation Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for AAAs.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
for residues of the lower molecular
weight a-alkyl-o-
hydroxypoly(oxypropylene) and/or poly
(oxyethylene) polymers where the alkyl
chain contains a minimum of 6 carbons,
including oxirane, 2-methyl-, polymer
with oxirane, monoundecyl ether,
branched and linear (CAS Reg. No.
2222805-23-2) when used as an inert
ingredient in pesticide formulations
applied to pre- and post-harvest,
applied to livestock, and used in
antimicrobial formulations under 40
CFR 180.910, 40 CFR 180.930, and 40
CFR 180.940(a). In addition, an
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exemption from the requirement of a
tolerance is established for residues of
the larger molecular weight compounds
of a-alkyl-w-hydroxypoly
(oxypropylene) and/or poly
(oxyethylene) polymers where the alkyl
chain contains a minimum of 6 carbons,
including oxirane, 2-methyl-, polymer
with oxirane, monoundecyl ether,
branched and linear (CAS Reg. No.
2222805-23-2) under 40 CFR 180.960.

VII. Statutory and Executive Order
Reviews

This action establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology

Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 16, 2019.
Daniel Rosenblatt,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.910, revise the inert
ingredients “‘o-Alkyl-w-hydroxypoly
(oxypropylene) and/or poly
(oxyethylene) polymers where the alkyl
chain contains a minimum of six
carbons” in the table to read as follows:

§180.910 Inert ingredients used pre- and
post-harvest; exemptions from the
requirement of a tolerance.

* * * * *

Inert ingredients

Limits Uses

* *

a-Alkyl-m-hydroxypoly (oxypropylene) and/or poly (oxyethylene) polymers where the alkyl chain contains a minimum of six carbons

(CAS Reg. Nos.: 9002-92-0; 9004-95-9; 9004-98-2; 9005-00-9; 9035-85—2; 9038—29-3; 9038-43—1; 9040-05-5; 9043-30-5;

9087-53-0; 25190-05-0; 24938-91-8; 25231-21-4; 251553-55-6;
34398-05-5;
52292—-17-8;
61791-20-6;
64366-70-7;
67763-08-0;
68213-23-0;
68439-48-5;
68551-12-2;
68954-94-9;
69364-63-2;
72484-69-6;
78330-21-9;

27306-79-2;
39587-22-9;
61723-78-2;
63303-01-5;
66455-14-9:
68154-97-2;
68439-30-5;
68458-88-8;
68920-69-4;
69227-20-9;
71243-46-4;
74499-34-6;
97953-22-5;

31726-34-8;
50861-66-0;
61725-89-1;
63658-45-7;
66455-15-0;
68154-98-3;
68439-45-2;
68526—94-3;
68937-66-6;
69227-21-0;
72066-65-0;
78330-19-5;
102782-43-4;

34398-01-1;
52232-09-4;
61791-13-7;
63793-60-2;
67254-71-1;
68155-01-1;
68439-46-3;
68526-95-4;
68951-67-7;
69227-22-1;
72108-90-8;
78330-20-8;

* * *

26183-52-8;
37311-00-5;
57679-21-7;
61804—34-0;
64415-25-4;
68002-97—1;
68238-81-3;
68439-50-9;
68551—14—4;
68991-48-0;
70879-83-3;
72905-87-4;
79771-03-2;

26468-86-0;
37311-01-6;
59112-62-8;
61827-42-7,
64425-86-1;
68131-39-5;
68238-82-4;
68439-51-0;
68603-20-3;
69011-36-5;
70955-07-6;
73018-31-2;
84133-50-6;

37251-67-5;
52609-19-5;
61791-28-4;
64415-24-3;
68002-96-0;
68213-24-1;
68439-49-6;
68551-13-3;
68987-81-5;
70750-27-5;
72854-13-8,;
78330-23-1;

26636-39-5;
37311-02-7;
60828-78-6;
61827-84-7,
65104-72-5;
68131-40-8;
68409-58-5;
68439-53-2;
68603-25-8;
69013-18-9;
71011-10-4;
73049-34-0;
85422-93-1;
103331-86-8; 103657-84-7; 103657-85-8; 103818-93-5; 103819-03-0; 106232-83-1; 111905—

* *

Surfactants, re-
lated adju-
vants of
surfactants

27252-75-1;
37311-04-9;
61702-78-1;
62648-50—4;
65150-81-4;
68154-96-1;
68409-59-6;
68439-54-3;
68920-66—1;
69013-19-0;
71060-57-6;
74432-13-6;
97043-91-9;

54-5; 116810-31-2; 116810-32-3; 116810-33-4; 120313-48-6; 120944-68-5; 121617-09-2; 126646-02—-4; 126950-62-7;
127036-24-2; 139626-71-4; 152231-44-2; 154518-36-2; 157627-86-6; 157627-88-8; 157707-41-0; 157707-43-2; 159653—
49-3; 160875-66—1; 160901-20-2; 160901-09-7; 160901-19-9; 161025-21-4; 161025-22-5; 166736-08-9; 169107-21-5;
172588-43—1; 176022-76-7; 196823-11-7; 287935-46-0; 288260-45-7; 303176—75-2; 954108-36-2; 2222805-23-2).

* *

* * *
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m 3.In § 180.930, revise the inert chain contains a minimum of six §180.930 Inert ingredients applied to
ingredients “o-Alkyl-o-hydroxypoly carbons’’ in the table to read as follows: animals; exemptions from the requirement
(oxypropylene) and/or poly of a tolerance.
(oxyethylene) polymers where the alkyl * * * * *
Inert ingredients Limits Uses
o-Alkyl-o-hydroxypoly (oxypropylene) and/or poly (oxyethylene) polymers where the alkyl chain contains a min- ... Surfactants,
imum of six carbons (CAS Reg. Nos.: 9002-92—-0; 9004—95-9; 9004-98-2; 9005-00-9; 9035-85—-2; 9038—29— related ad-
3; 9038-43-1; 9040-05-5; 9043-30-5; 9087-53-0; 25190-05-0; 24938-91-8; 25231-21-4; 251553-55-6; juvants of
26183-52-8; 26468-86-0; 26636—39-5; 27252—75-1; 27306—79-2; 31726-34-8; 34398-01-1; 34398-05-5; surfactants

37251-67-5; 37311-00-5; 37311-01-6; 37311-02-7; 37311-04-9; 39587-22-9; 50861-66-0; 52232-09-4;
52292-17-8; 52609-19-5; 57679-21-7; 59112-62-8; 60828-78-6; 61702—-78-1; 61723-78-2; 61725-89-1,
61791-13-7; 61791-20-6; 61791-28-4; 61804-34-0; 61827—42-7; 61827-84-7; 62648-50-4; 63303-01-5;
63658-45-7; 63793-60—-2; 64366—70—7; 64415-24-3; 64415-25-4; 64425-86-1; 65104-72-5; 65150-81—4,
66455—-14-9: 66455-15-0; 67254-71-1; 67763—-08-0; 68002-96-0; 68002-97-1; 68131-39-5; 68131-40-8;
68154-96-1; 68154-97-2; 68154-98-3; 68155-01-1; 68213-23-0; 68213-24-1; 68238-81-3; 68238-82—4,
68409-58-5; 68409-59-6; 68439-30-5; 68439-45-2; 68439-46-3; 68439-48-5; 68439-49-6; 68439-50-9;
68439-51-0; 68439-53-2; 68439-54-3; 68458-88-8; 68526—94-3; 68526—95—4; 68551-12-2; 68551-13-3,;
68551-14-4; 68603-20-3; 68603—-25-8; 68920-66—-1; 68920-69—4; 68937-66—6; 68951-67—7; 68954—94-9;
68987-81-5; 68991-48-0; 69011-36-5; 69013-18-9; 69013-19-0; 69227-20-9; 69227-21-0; 69227-22-1,
69364-63-2; 70750-27-5; 70879-83-3; 70955-07-6; 71011-10-4; 71060-57-6; 71243-46—4; 72066—65-0;
72108-90-8; 72484-69-6; 72854—13-8; 72905-87—-4; 73018-31-2; 73049-34-0; 74432-13-6; 74499-34-6;
78330-19-5; 78330-20-8; 78330-21-9; 78330-23-1; 79771-03—-2; 84133-50-6; 85422-93-1; 97043-91-9;
97953-22-5; 102782-43-4; 103331-86-8; 103657-84—7; 103657-85-8; 103818-93-5; 103819-03-0;
106232-83-1; 111905-54-5; 116810-31-2; 116810-32-3; 116810-33—4; 120313-48-6; 120944-68-5;
121617-09-2; 126646-02-4; 126950-62-7; 127036-24-2; 139626—71-4; 152231-44-2; 154518-36-2;
157627-86-6;, 157627-88-8; 157707-41-0; 157707-43-2; 159653-49-3; 160875-66-1; 160901-20-2;
160901-09-7; 160901-19-9; 161025-21-4; 161025-22-5; 166736-08-9; 169107-21-5; 172588-43-1;
176022-76-7; 196823—11-7; 287935-46-0; 288260—-45-7; 303176—75-2; 954108-36-2; 2222805-23-2).

* * * * * * *

m 4.In § 180.940, revise the inert carbons” in the table in paragraph (a) to  §180.940 Tolerance exemptions for active
ingredients “a-Alkyl-w-hydroxypoly read as follows: and inert ingredients for use in
(oxypropylene) and/or poly antimicrobial formulations (Food-contact

(oxyethylene) polymers where the alkyl surface sanitizing solutions).

* * * * *
chain contains a minimum of six
(a) * * %
Pesticide chemical CAS Reg. No. Limits

a-Alkyl-o-hydroxypoly 9002—-92-0; 9004-95-9; 9004-98-2; 9005-00-9; 9035—-85-2; 9038-29-3; 9038—43-1; 9040-05-5; None

(oxypropylene) and/or 9043-30-5; 9087-53—-0; 25190-05-0; 24938-91-8; 25231-21—-4; 251553-55-6; 26183-52-8;

poly (oxyethylene) poly-  26468-86-0; 26636-39-5; 27252-75—1; 27306-79—2; 31726-34-8; 34398-01—1; 34398-05-5;

mers where the alkyl 37251-67-5; 37311-00-5; 37311-01-6; 37311-02-7; 37311-04-9; 39587-22-9; 50861-66-0;

chain contains a min- 52232-09-4; 52292-17-8; 52609-19-5; 57679-21-7; 59112-62-8; 60828-78-6; 61702—78-1;

imum of six carbons. 61723-78-2; 61725-89-1; 61791-13-7; 61791-20-6; 61791-28—-4; 61804-34-0; 61827-42-7;

61827-84-7; 62648-50—4; 63303-01-5; 63658—-45-7; 63793—-60-2; 64366—70-7; 64415-24-3;
64415-25-4; 64425-86—1; 65104-72-5; 65150-81-4; 66455-14-9: 66455—-15-0; 67254-71-1;
67763-08-0; 68002-96-0; 68002-97-1; 68131-39-5; 68131-40-8; 68154-96—1; 68154-97-2;
68154-98-3; 68155-01—1; 68213-23-0; 68213-24—1; 68238-81-3; 68238—-82-4; 68409-58-5;
68409-59-6; 68439-30-5; 68439-45-2; 68439-46-3; 68439-48-5; 68439-49-6; 68439-50-9;
68439-51-0; 68439-53-2; 68439-54-3; 68458-88-8; 68526-94-3; 68526—95—4; 68551-12-2;
68551-13-3; 68551-14—4; 68603—-20-3; 68603—-25-8; 68920-66—1; 68920-69—4; 68937-66—6;
68951-67-7; 68954-94-9; 68987-81-5; 68991-48-0; 69011-36-5; 69013—18-9; 69013-19-0;
69227-20-9; 69227-21-0; 69227-22—-1; 69364-63—-2; 70750-27-5; 70879-83-3; 70955-07-6;
71011-10-4; 71060-57-6; 71243-46-4; 72066—65-0; 72108-90-8; 72484—-69-6; 72854-13-8;
72905-87—-4; 73018-31-2; 73049-34-0; 74432-13-6; 74499-34-6; 78330-19-5; 78330-20-8;
78330-21-9; 78330-23—1; 79771-03-2; 84133-50-6; 85422-93-1; 97043—-91-9; 97953-22-5;
102782-43-4; 103331-86-8; 103657—-84—7; 103657—-85-8; 103818—-93-5; 103819-03-0; 106232—
83—-1; 111905-54-5; 116810-31-2; 116810-32-3; 116810-33—4; 120313-48-6; 120944-68-5;
121617-09-2; 126646—-02—4; 126950-62—7; 127036-24—-2; 139626—71—4; 152231-44-2; 154518—
36-2; 157627-86-6; 157627-88-8; 157707-41-0; 157707-43-2; 159653-49-3; 160875-66—1;
160901-20-2; 160901-09-7; 160901-19-9; 161025-21—4; 161025-22-5; 166736—-08-9; 169107—
21-5; 172588-43-1; 176022-76-7; 196823—-11-7; 287935-46-0; 288260-45-7; 303176—75-2;
954108-36-2; 2222805-23-2.

* * * * * * *
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m 5.In §180.960, revise the inert
ingredients “a-Alkyl-w-hydroxypoly
(oxypropylene) and/or poly

(oxyethylene) polymers where the alkyl
chain contains a minimum of six
carbons and a minimum number
average molecular weight (in amu)
1,100” in the table to read as follows:

§180.960 Polymers; exemptions from the
requirement of a tolerance.

* * * * *

Polymer

CAS No.

* *

o-Alkyl-m-hydroxypoly

(oxypropylene) and/or poly
(oxyethylene) polymers
where the alkyl chain con-
tains a minimum of six
carbons and a minimum
number average molecular
weight (in amu) 1,100.

27252-75-1,
37311-02-7,;
59112-62-8,;
61804-34-0;
64415-24-3,;
67763—-08-0;
68155-01-1,
68439-45-2;
68458-88-8,;
68920-66—1;
69013-18-9;
70955-07-6;
72905-87-4,
78330-23-1;

* * *

27306-79-2;
37311-04-9;
60828-78-6;
61827-42-7,;
64415-25-4;
68002—-96-0;
68213-23-0;
68439-46-3;
68526-94-3;
68920-69—4;
69013-19-0;
71011-10-4;
73018-31-2;
79771-03-2;

31726-34-8;
39587-22-9;
61702-78-1,
61827-84-7,;
64425-86-1;
68002-97-1;
68213-24-1,
68439-48-5;
68526954,
68937-66-6;
69227-20-9;
71060-57-6;
73049-34-0;

34398-01-1;
50861-66-0;
61723-78-2;
62648-50-4;
65104-72-5;
68131-39-5;
68238-81-3,;
68439-49-6;
68551-12-2;
68951-67-7;
69227-21-0;
71243-46-4;
74432—-13-6;

* *

9002-92-0; 9004-95-9; 9004-98-2; 9005-00-9; 9035-85-2; 9038-29-3; 9038-43-1; 9040-05-5; 9043—-30-5;

9087-53-0; 25190-05-0; 24938-91-8; 25231-21—4; 251553-55-6;
34398-05-5;
52232-09-4;
61725-89-1;
63303-01-5;
65150-81-4;
68131-40-8;
68238-82—4;
68439-50-9;
68551-13-3;
68954-94-9;
69227-22-1;
72066—-65-0;
74499-34-6;
84133-50-6; 85422-93—-1; 97043-91-9; 97953-22-5; 102782-43-4; 103331-86-—

26183-52-8;
37251-67-5;
52292-17-8;
61791-13-7,
63658-45-7;
66455—-14-9:
68154-96-1;
68409-58-5;
68439-51-0;
68551144,
68987-81-5;
69364-63-2;
72108-90-8;
78330-19-5;

26468-86-0;
37311-00-5;
52609-19-5;
61791-20-6;
63793-60-2;
66455—-15-0;
68154-97-2;
68409-59-6;
68439-53-2;
68603—20-3;
68991-48-0;
70750-27-5;
72484-69-6;
78330-20-8;

26636—39-5;
37311-01-6;
57679-21-7;
61791-28-4;
64366-70-7;
67254-71-1;
68154-98-3;
68439-30-5;
68439-54-3;
68603—-25-8;
69011-36-5;
70879-83-3;
72854-13-8;
78330-21-9;

8; 103657-84—7; 103657-85-8; 103818-93-5; 103819-03-0; 106232-83-1; 111905-54-5; 116810-31-2;

116810-32-3;
127036—24-2;
157707-43-2;
161025—-22-5;

116810-33—4;
139626-71-4,
159653-49-3;
166736-08-9;

120313-48-6;
152231-44-2;
160875-66-1;
169107-21-5;

120944-68-5;
154518-36-2;
160901-20-2;
172588-43-1;

288260-45-7; 303176-75-2; 954108-36-2; 2222805-23-2

* * *

121617-09-2;
157627-86-6;
160901-09-7;
176022-76-7,

126646-02—4;
157627-88-8,;
160901-19-9;
196823-11-7,

126950-62-7;
157707-41-0;
161025-21-4;
287935-46-0;

[FR Doc. 2019-18362 Filed 8-26-19; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2018-0088; FRL—-9997-10]

Emamectin Benzoate; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of emamectin
benzoate (referred to as emamectin in
this document) in or on multiple
commodities which are identified and
discussed later in this document.
Interregional Research Project No. 4 (IR-
4) and Syngenta Crop Protection, LLC
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
August 27, 2019. Objections and
requests for hearings must be received
on or before October 28, 2019, and must
be filed in accordance with the
instructions provided in 40 CFR part

178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0088, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460—-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.


http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.regulations.gov
http://www.epa.gov/dockets
mailto:RDFRNotices@epa.gov
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C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2018-0088 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 28, 2019. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2018-0088, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-for Tolerance

In the Federal Register of July 24,
2018 (83 FR 34968) (FRL—9980-31),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7E8644) by IR—4,
IR—4 Project Headquarters, Rutgers, The
State University of New Jersey, 500
College Road East, Suite 201W,
Princeton, NJ 08540. The petition

requested that 40 CFR part 180 be
amended by establishing tolerances for
residues of emamectin, including its
metabolites and degradates in or on the
raw agricultural commodities:
Artichoke, globe at 0.06 parts per
million (ppm), Brassica, leafy greens,
subgroup 4-16B at 0.050 ppm, Geltuce
at 0.100 ppm, Cherry subgroup 12—12A
at 0.10 ppm, Fennel, Florence at 0.100
ppm, Fruit, pome, group 11-10 at 0.025
ppm, Herb subgroup 19A at 0.50 ppm,
Kohlrabi at 0.050 ppm, Leafy greens
subgroup 4-16A at 0.100 ppm, Leaf
petiole vegetable subgroup 22B at 0.100
ppm, Nut, tree, group 14-12 at 0.02
ppm, Vegetable, brassica, head and
stem, group 5—16 at 0.050 ppm, and
Vegetable, fruiting, group 8-10 at 0.020
ppm. The petition also proposed to
amend 40 CFR 180.505 by removing the
tolerances for residues of emamectin,
including its metabolites and
degradates, in or on the raw agricultural
commodities: Fruit, pome, group 11 at
0.025 ppm, Nut, tree, group 14 at 0.02
ppm, Pistachio at 0.02 ppm, Turnip,
greens at 0.050 ppm, Vegetable, leafy,
except brassica, group 4 at 0.100 ppm,
Vegetable, brassica, leafy, group 5 at
0.050 ppm, and Vegetable fruiting,
group 8 at 0.020 ppm.

That document referenced a summary
of the petition prepared by Syngenta,
the registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

In the Federal Register of August 24,
2018 (83 FR 42818) (FRL—-9982-37),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7F8640) by
Syngenta Crop Protection, LLC, P.O.
Box 18300, Greensboro, NC 27419—
8300. The petition requested that 40
CFR part 180 be amended by
establishing a tolerance for residues of
emamectin, including its metabolites
and degradates in or on vegetable,
cucurbit, group 9 at 0.03 ppm. That
document referenced a summary of the
petition prepared by Syngenta, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA is
establishing tolerances that vary from
what the petitioner requested, as
authorized under FFDCA section
408(d)(4)(A)(i). EPA’s explanation for
those variations are contained in Unit
IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for emamectin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with emamectin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The main target organ for emamectin
is the nervous system; treatment-related
clinical signs (tremors, ptosis, ataxia,
mydriasis, and hunched posture) and
neuropathology (neuronal degeneration
in the brain and in peripheral nerves
and muscle fiber degeneration) were
found in most of the emamectin studies
in rats, dogs, rabbits, and mice.
Decreased body weight was also a
frequent finding.

Integral to the dose-response
assessment in mammals for this class of
compounds is the role of P-glycoprotein
(P-gp) in target tissues. P-gp is a member
of the adenosine triphosphate (ATP)
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binding cassette transporter protein
class/group, which reside in the plasma
membrane and function as a
transmembrane efflux pump, moving
xenobiotics from the intracellular to the
extracellular domain. P-gp is found in
the canalicular surface of hepatocytes,
the apical surface of proximal tubular
cells in the kidneys, brush border
surface of enterocytes, luminal surface
of blood capillaries of the brain (blood
brain barrier), placenta, ovaries, and the
testes. As an efflux transporter, P-gp acts
as a protective barrier to keep
xenobiotics out of the body by excreting
them into bile, urine, and intestinal
lumen, and prevents accumulation of
these compounds in the brain and
gonads, as well as in the fetus.
Therefore, test animals with genetic
polymorphisms that compromise P-gp
expression are particularly susceptible
to emamectin and abamectin induced
neurotoxicity.

In this connection, some CF-1 mice
have a polymorphism for the gene
encoding P-gp and are either devoid
(homozygous) or have diminished
(heterozygous) levels of P-gp. These
mice are found to be uniquely sensitive
to the neurotoxic effects of emamectin
and abamectin. In addition, the neonatal
rat is also particularly sensitive to
emamectin and abamectin as P-gp is
undetectable in the neonatal rat brain.
The first detection of P-gp is on post-
natal day (PND) 7 and does not reach
adult levels until approximately PND
28. As shown in the reproductive and
DNT studies, neonatal rats are sensitive
to the effects of abamectin-induced pup
body weight reductions and death. In
contrast, in the developing human fetus,
the presence of P-gp was found as early
as 22 weeks of gestation. Based on the
difference in the ontogeny of P-gp in
neonatal rats and human newborns, the
Agency does not believe that the early
post-natal findings in the rat are
relevant to human newborns or young
children, at this time.

The human multidrug resistance
(MDR-1) gene encoding P-gp and
polymorphism of MDR-1 gene are well
studied. The literature data are
inconclusive with respect to the
functional significance of the genetic
variance in P-gp in humans. Currently,
the reported cases of polymorphism of

the MDR-1 gene in human populations
have not been shown to result in a loss
of P-gp function similar to that found in
CF—-1 mice. Given the ontogeny of P-gp
and the lack of convincing evidence
from the literature on human
polymorphism of MDR-1 gene resulting
in diminished P-gp function, the
Agency considers the results of the
studies with CF—1 mice not relevant for
human health risk assessment.
Therefore, the Agency is using results
from toxicological studies conducted in
the species that do not have diminished
P-gp function for selecting toxicity
endpoints and PODs for risk assessment.
Among the test animals with fully
functional P-gp, the beagle dog is the
most sensitive species.

Emamectin did not elicit increased
fetal sensitivity in developmental
toxicity studies in rats and rabbits. In
the reproductive toxicity study,
emamectin produced neuronal
degeneration in the brain and spinal in
parental and offspring animals at similar
dose level (1.8 mg/kg/day), and no
increase in quantitative sensitivity was
found in the pup with respect to the
neurotoxicity. However, in the
developmental neurotoxicity study in
rats, there was an increase in both
quantitative and qualitative sensitivity
in the pups as no adverse effect was
seen at the highest dose tested (3.6/2.5
mg/kg/day) in parental animals, while at
0.6 mg/kg/day, the pups showed a dose-
related decrease in open field motor
activity at post-natal day 17. Body
tremors, hind-limb extension, and
auditory startle were also observed in
the high dose pups (3.6/2.5 mg/kg/day).

The carcinogenicity and mutagenicity
studies provide no indication that
emamectin is carcinogenic or
mutagenic. Emamectin is classified as
“not likely to be carcinogenic to
humans.”

Specific information on the studies
received and the nature of the adverse
effects caused by emamectin as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
titled “Emamectin (Emamectin
Benzoate). Human Health Risk
Assessment in Support of Establishing

Permanent Tolerances on Globe
Artichoke, Cherry Subgroup 12-12A,
Herb Subgroup 19A, and Crop Group
Conversions and Expansions to include
Pome Fruit Group 11-10, Tree Nut
Group 14-12, Brassica Vegetable Head
and Stem Group 5-16, Brassica Leafy
Greens Subgroup 4-16B, Leafy Greens
Subgroup 4-16A, Leaf Petiole Vegetable
Subgroup 22B, Fruiting Vegetable Group
8-10, and individual tolerances for
Florence Fennel, Kohlrabi, Celtuce, and
Cucurbit Vegetables Group 9’ on pages
42-48 in docket ID number EPA-HQ-
OPP-2018-0088.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for emamectin used for
human risk assessment is shown in
Table 1 of this unit.


http://www.regulations.gov
http://www.regulations.gov
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/assessing-human-health-risk-pesticides
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/assessing-human-health-risk-pesticides
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/assessing-human-health-risk-pesticides
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/assessing-human-health-risk-pesticides

Federal Register/Vol. 84, No. 166/ Tuesday, August 27, 2019/Rules and Regulations

44721

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR EMAMECTIN FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure and
uncertainty/safety
factors

RfD, PAD, LOC for risk
assessment

Study and toxicological effects

Dietary, all durations ...........ccccceeevenene

NOAEL = 0.25 mg/kg/

Acute RfD = 0.0025 mg/

(General population including infants day.

and children). UFa = 10x
UFH =10x
FQPA SF = 1x

kg/day.
aPAD = 0.0025 mg/kg/

Chronic RfD = 0.0025
mg/kg/day.

cPAD = 0.0025 mg/kg/
day.

Subchronic and chronic oral toxicity studies in dogs.

Subchronic LOAEL = 0.5 mg/kg/day based skeletal muscle atrophy and
white matter multifocal degeneration in the brains of both sexes and

day white matter multifocal degeneration in the spinal cords of males.

Chronic LOAEL=0.5 mg/kg/day based on axonal degeneration in the
pons, medulla, and peripheral nerves (sciatic, sural, and tibial); whole
body tremors; stiffness of the hind legs, spinal cord axonal degenera-
tion, and muscle fiber degeneration.

Cancer (Oral, dermal, inhalation) ......

Classification: Not Likely to be carcinogenic to humans based on the absence of significant increase in tumor incidence in two
adequate rodent carcinogenicity studies

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day = milligram/kilogram/day.
MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference dose. UF = uncer-
tainty factor. UFa = extrapolation from animal to human (interspecies). UF = potential variation in sensitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to emamectin, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
emamectin tolerances in 40 CFR
180.505. EPA assessed dietary
exposures from emamectin in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
emamectin. In estimating acute dietary
exposure, EPA used 2003-2008 food
consumption information from the U.S.
Department of Agriculture’s National
Health and Nutrition Examination
Survey, What We Eat in America,
(NHANES/WWEIA). As to residue levels
in food, a refined acute assessment was
conducted. The assessment relied upon
percent crop treated (PCT) data, and a
combination of monitoring data from
the Pesticide Data Program (PDP) and
field trial data. For hog meat, a tolerance
level residue was assumed. For all other
livestock commodities, anticipated
residue values were used.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used 2003-2008 food consumption
data from the USDA’s NHANES/
WWEIA. As to residue levels in food, a
refined chronic assessment was
conducted. The assessment relied upon
the same data as above, except for using
mean field trial data for cottonseed, tree
nuts, globe artichoke, cherry subgroup
12—12A, and herb subgroup 19A.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that emamectin does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

e Condition c: Data are available on
pesticide use and food consumption in
a particular area, and the exposure
estimate does not understate exposure
for the population in such area. In
addition, the Agency must provide for

periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

The Agency estimated the PCT for
existing uses as follows:

Specific values used in the acute
assessment for percent crop treated are:
10% almonds, 20% apples, 20%
broccoli, 40% brussels sprouts, 25%
cabbage, 20% cauliflower, 40% celery,
10% chicory, 2.5% cotton, 20% lettuce,
20% pears, 15% peppers, 2.5%
pistachios, 10% spinach, 20% tomatoes,
and 2.5% walnuts.

Specific values used in the chronic
assessment for percent crop treated are:
2.5% almonds, 10% apples, 5%
broccoli, 20% brussels sprouts, 10%
cabbage, 5% cauliflower, 20% celery,
5% chicory, 10% lettuce, 5% pears, 5%
peppers, 2.5% pistachios, 5% spinach,
15% tomatoes, and 2.5% walnuts.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and
California Department of Pesticide
Regulation (CalDPR) Pesticide Use
Reporting (PUR) for the chemical/crop
combination for the most recent 10
years. EPA uses an average PCT for
chronic dietary risk analysis and a
maximum PCT for acute dietary risk
analysis. The average PCT figures for
each existing use is derived by
combining available public and private
market survey data for that use,
averaging across all observations, and
rounding up to the nearest 5%, except
for those situations in which the average
PCT is less than 1% or less than 2.5%.
In those cases, the Agency would use
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less than 1% or less than 2.5% as the
average PCT value, respectively. The
maximum PCT figure is the highest
observed maximum value reported
within the most recent 10 years of
available public and private market
survey data for the existing use and
rounded up to the nearest multiple of
5%, except where the maximum PCT is
less than 2.5%, in which case, the
Agency uses less than 2.5% as the
maximum PCT.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for emamectin in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of emamectin.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

Based on the Pesticide in Water
Calculator (PWC), the estimated
drinking water concentrations (EDWCs)
of emamectin for acute exposures are
estimated to be 1.5 parts per billion
(ppb) for surface water and EDWCs for
chronic exposures are estimated to be
1.15 ppb for surface water. No
groundwater concentrations are
predicted for emamectin, as the model
(PRZM-GW; pesticide root zone
model—groundwater) indicates
emamectin will not break through into
groundwater over the 100-year course of
the modeled scenario.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For the
acute dietary risk assessment, the water
concentration value of 1.5 ppb was used
to assess the contribution to drinking
water and for the chronic dietary risk
assessment, the water concentration of
value 1.15 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Residential exposures are not
anticipated from the proposed uses of
emamectin, nor are they anticipated
from existing uses of emamectin since
they are agricultural uses, restricted use
products (i.e., restricted to use by
certified applicators only), or are limited
to non-residential areas (i.e.,
commercial and industrial areas) with
the exception of a gel bait product. The
ready-to-use (RTU) gel bait product is

registered for use in multiple locations,
including in residential areas. As the
RTU product requires no mixing/
loading, the only potential for
residential handler exposure is via
application. When applying this
product according to use directions, bait
points and bait beads are intended to be
placed in cracks and crevices where
direct contact by adults is anticipated to
be negligible. Post-application
exposures for adults and children are
also unlikely due to the nature of the
application method, and the location of
the bait placement. Therefore, a
residential exposure assessment has not
been conducted and there are no
residential risk estimates recommended
for use in the aggregate risk assessment
for emamectin.

4. Cumulative effects from substances
with a common mechanism of toxicity.
The Agency is required to consider the
cumulative risks of chemicals sharing a
common mechanism of toxicity. In
2016, EPA’s Office of Pesticide
Programs released a guidance document
entitled Pesticide Cumulative Risk
Assessment: Framework for Screening
Analysis (https://www.epa.gov/
pesticide-science-and-assessing-
pesticide-risks/pesticide-cumulative-
risk-assessment-framework). This
document provides guidance on how to
screen groups of pesticides for
cumulative evaluation using a two-step
approach beginning with the evaluation
of available toxicological information
and if necessary, followed by a risk-
based screening approach. This
framework supplements the existing
guidance documents for establishing
common mechanism groups (CMGs) and
conducting cumulative risk assessments
(CRA).

The Agency has utilized this
framework for abamectin and
determined that abamectin along with
emamectin form a candidate CMG of the
avermectin macrocyclic lactones. This
group of pesticides is considered a
candidate CMG because they share
characteristics to support a testable
hypothesis for a common mechanism of
action and while there are sufficient
toxicological data to suggest a common
pathway, there are not adequate data to
establish those key events in a pathway
as described in the mode of action/
adverse outcome pathway (MOA/AQOP)
framework (e.g., lack of dose or
temporal concordance of proposed key
events).

In 2017, the Agency conducted a
screening-level cumulative exposure
analysis consistent with the guidance
described in the cumulative screening
framework. The screening-level
cumulative assessment for the

avermectin macrocyclic lactones,
abamectin and emamectin, indicated
that cumulative aggregate dietary and
residential exposures for abamectin and
emamectin were below the Agency’s
levels of concern.

Based upon updated use information
(i.e., new uses), the Agency has updated
its screening-level cumulative exposure
analysis for the avermectin macrocyclic
lactones, including abamectin and
emamectin. This updated screening-
level cumulative exposure assessment
for the avermectin macrocyclic lactones,
abamectin and emamectin, indicated
that that cumulative aggregate dietary
and residential exposures for abamectin
and emamectin were below the
Agency’s levels of concern. The
screening memo, titled “Avermectin
Macrocyclic Lactones, Abamectin and
Emamectin. Cumulative Screening Risk
Assessment” can be found in docket ID
number EPA-HQ-OPP-2018-0088 at
http://www.regulations.gov.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
Emamectin did not elicit increased fetal
sensitivity in developmental toxicity
studies in rats and rabbits. In the
reproductive toxicity study, emamectin
produced neuronal degeneration in the
brain and spinal cord in parental and
offspring animals at a similar dose level
(1.8 mg/kg/day), and no increase in
quantitative sensitivity was found in the
pup with respect to the neurotoxicity.
However, in the developmental
neurotoxicity study in rats, there was an
increase in both quantitative and
qualitative sensitivity in the pups as no
adverse effect was seen at the highest
dose tested (3.6/2.5 mg/kg/day) in
parental animals, while at 0.6 mg/kg/
day, the pups showed a dose-related
decrease in open field motor activity at
post-natal day 17. Body tremors, hind-
limb extension, and auditory startle
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were also observed in the high dose
pups (3.6/2.5 mg/kg/day).

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for emamectin
is complete.

ii. The proposed MOA is interaction
with GABA receptors leading to
neurotoxicity. The clinical signs
observed in the emamectin database are
consistent with the proposed MOA.
Following emamectin exposure,
neurotoxicity has been seen across
multiple studies and species of test
animals. Neurotoxic effects seen in
various studies are consistent with the
MOA of emamectin, and the selected
toxicity endpoints and POD is
protective of the neurotoxic effects in
the data.

iii. As discussed above, the
developmental neurotoxicity study
showed an increase in both quantitative
and qualitative sensitivity in the pups as
indicated by a dose-related decrease in
open field motor activity at post-natal
day 17 at 0.6 mg/kg/day. Body tremors,
hind-limb extension, and auditory
startle were also observed in the high
dose pups (2.5 mg/kg/day), while no
adverse effects were seen in the parental
animals at the highest tested dose (3.6
mg/kg/day). However, the toxicity
endpoint and POD (0.25 mg/kg/day)
selected for risk assessment are
protective of the effects seen in the
pups.

iv. There are no residual uncertainties
for emamectin with respect to the
exposure databases. Although the
dietary exposure estimates are partially
refined, anticipated residue estimates
for most commodities were derived
from field trials which are still
considered conservative since field
trials are conducted under maximum
use conditions (maximum allowed
application rate and number of
applications, minimum pre-harvest
interval, etc.). Monitoring data were
used for apples in the acute assessment
since apple juice had a significant
impact on exposure. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to emamectin in
drinking water. There are no anticipated
exposures to residential handlers, or for
post-application exposure of adults and
children. These assessments will not
underestimate the exposure and risks
posed by emamectin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
emamectin will occupy 26% of the
aPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk: Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to emamectin
from food and water will utilize 3.4% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure. Based on the
explanation in Unit III.C.3., regarding
residential use patterns, chronic
residential exposure to residues of
emamectin is not expected.

3. Short-term risk. A short-term
adverse effect was identified; however,
emamectin is not registered for any use
patterns that would result in short-term
residential exposure. Short-term risk is
assessed based on short-term residential
exposure plus chronic dietary exposure.
Because there is no short-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short-term risk),
no further assessment of short-term risk
is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating short-term risk for
emamectin.

4. Intermediate-term risk. An
intermediate-term adverse effect was
identified; however, emamectin is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to

assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
emamectin.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
emamectin is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to emamectin
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate methods (Method 244-92-3
and Method 244—-92-3, Revision 1) are
available for the enforcement of
tolerances on plants. The methods
determine residues of emamectin and its
regulated isomers and degradates/
metabolites using high performance
liquid chromatography with
fluorescence detection (HPLC/FLD).

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305—-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has established MRLs for
emamectin on various commodities that
are different than the tolerances
established for emamectin in the United
States.
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The U.S. and Codex residue
definitions are not harmonized. The
U.S. residue definition for emamectin
includes the sum of emamectin and its
metabolites (8,9-isomer) for plants and
livestock. The Codex residue definition
includes only emamectin for plants and
livestock commodities.

Codex has MRLs for residues of
emamectin on tomato, tomatillo, bell
pepper, and non-bell pepper, the
representative commodities of the
fruiting vegetable group 8-10 at 0.02
ppm each. The U.S. tolerance at 0.02
ppm for residues on crop group 8-10 is
being harmonized with these Codex
MRLs.

Codex has an MRL for residues of
emamectin on mustard greens, the
representative commodity for Brassica
leafy greens subgroup 4-16B at 0.2 ppm.
The U.S. tolerance on subgroup 4-16B
is being harmonized with Codex
mustard greens, the representative
commodity, at 0.20 ppm.

Codex has MRLs for residues of
emamectin on head lettuce at 1 ppm
and leaf lettuce at 0.7 ppm. The current
U.S. tolerance is 0.1 ppm for subgroup
4-16A, which has head lettuce, leaf
lettuce, and spinach as the
representative commodities. EPA is
therefore harmonizing the tolerance for
subgroup 4—-16A with Codex head
lettuce at 1 ppm.

Codex has MRLs for apple and pear at
0.02 ppm each. EPA harmonizing the
tolerance on pome fruit, group 11-10
with these MRLs at 0.02 ppm.

For tree nut crop group 14-12, the
Codex MRLs for residues on the
representative commodities of this
group is 20x lower than the U.S.
tolerances being established in this
rulemaking. Lowering the tolerance
could cause U.S. growers to have
violative residues when following label
instructions; therefore, EPA is not
harmonizing the tolerance with the
Codex MRLs.

For all other commodities, Codex
does not have established MRLs.

C. Revisions to Petitioned-For
Tolerances

For new uses on globe artichoke, herb
subgroup 19A, and cherry subgroup 12—
12A, the tolerances differ slightly from
those proposed by IR—4 due to
differences in calculating parent
equivalents of emamectin metabolites
from the residue data.

The currently established tolerance on
crop group 11 and the proposed
tolerance on crop group 11-10 are both
at 0.025 ppm. The tolerance for pome
fruit crop group 11-10 is being
established at 0.02 ppm to harmonize
with Codex MRLs on apple and pear.

The tolerance on Brassica leafy greens
subgroup 4-16B is being set at 0.2 ppm
instead of the proposed level at 0.050
ppm and the tolerance on leafy greens
subgroup 4—-16A is being set at 1 ppm
instead of 0.1 ppm to harmonize with
Codex.

For the proposed tolerance on fennel,
Florence, the commodity definition was
corrected to be Fennel, florence, fresh
leaves and stalk.

For the other commodities and crop
groups, the tolerances differ from the
petitioned-for tolerances due to the use
of HED rounding class practice.

The proposed tolerance for
emamectin on vegetable, cucurbit, group
9 at 0.03 ppm is not necessary because
the available data support the existing
tolerance of 0.02 ppm for that crop

group.
V. Conclusion

Therefore, tolerances are established
for residues of emamectin, including its
metabolites and degradates in or on the
raw agricultural commodities Artichoke,
globe at 0.05 ppm; Brassica, leafy
greens, subgroup 4—16B at 0.2 ppm;
Celtuce at 0.1 ppm; Cherry subgroup
12—-12A at 0.09 ppm; Fennel, florence,
fresh leaves and stalk at 0.1 ppm; Fruit,
pome, group 11-10 at 0.02 ppm; Herb
subgroup 19A at 0.4 ppm; Kohlrabi at
0.05 ppm; Leaf petiole vegetable
subgroup 22B at 0.1 ppm; Leafy greens
subgroup 4-16A at 1 ppm; Nut, tree,
group 14-12 at 0.02 ppm; Vegetable,
brassica, head and stem, group 5-16 at
0.05 ppm; and Vegetable, fruiting, group
8-10 at 0.02 ppm.

Additionally, the following existing
tolerances are removed as unnecessary
due to the establishment of the above
tolerances: Fruit, pome, group 11 at
0.025; Nut, tree, group 14 at 0.02 ppm;
Pistachio at 0.02 ppm; Turnip, greens at
0.050 ppm; Vegetable, brassica, leafy,
group 5 at 0.050 ppm; Vegetable
fruiting, group 8 at 0.020 ppm; and
Vegetable, leafy, except brassica, group
4 at 0.100 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect

Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled ‘“Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).
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VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 8, 2019.
Michael Goodis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.505, amend the table in
paragraph (a)(1) as follows:
m i. Add alphabetically the entries
“Artichoke, globe”; “Brassica, leafy
greens, subgroup 4-16B”’; “Celtuce”’;
“Cherry subgroup 12-12A”"; “Fennel,
florence, fresh leaves and stalk”; “Fruit,
pome, group 11-10""; “Herb subgroup
19A”; “Kohlrabi”; “Leaf petiole
vegetable subgroup 22B”’; “Leafy greens
subgroup 4-16A”’; “Nut, tree, group 14—
12”; “Vegetable, brassica, head and
stem, group 5-16"’; and “Vegetable,
fruiting, group 8-10"";
m ii. Remove the entries for “Fruit,
pome, group 11”’; “Nut, tree, group 14”;
“Pistachio”’; ““Turnip, greens”;
“Vegetable, brassica, leafy, group 5”’;
“Vegetable fruiting, group 8”’; and
“Vegetable, leafy, except brassica, group
47,

The additions read as follows:

§180.505 Emamectin; tolerances for
residues.

(a) * *x %
(1) * *x %

Commodity Pﬁ:ﬁﬁ opner
Artichoke, globe .................... 0.05
Brassica, leafy greens, sub-

group 4-16B ..o, 0.2
Celtuce ....ccvvvvveieceeeee 0.1
Cherry subgroup 12-12A ... 0.09

. Parts per
Commodity million

Fennel, florence, fresh

leaves and stalk ................ 0.1
Fruit, pome, group 11-10 ..... 0.02
Herb subgroup 19A .............. 0.4
Kohlrabi ........ccccoeviiiiins 0.05
Leaf petiole vegetable sub-

group 22B .....cceeecieeeene 0.1
Leafy greens subgroup 4—

16A 1
Nut, tree, group 14-12 ......... 0.02
Vegetable, brassica, head

and stem, group 5-16 ....... 0.05
Vegetable, fruiting, group 8-

10 e 0.02
* * * * *

[FR Doc. 2019-18386 Filed 8—26-19; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 05-311; FCC 19-80]

Local Franchising Authorities’
Regulation of Cable Operators and
Cable Television Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) adopts rules governing
how local franchising authorities may
regulate cable operators and cable
television services.

DATES: These rule revisions are effective
on September 26, 2019.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Maria Mullarkey or
Raelynn Remy of the Media Bureau,
Policy Division, at Maria.Mullarkey@
fcc.gov, Raelynn.Remy®@fcc.gov or (202)
418-2120.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Report and Order, FCC 19-80, adopted
on August 1, 2019. The full text is
available for public inspection and
copying during regular business hours
in the FCC Reference Center, Federal

Communications Commission, 445 12th
Street SW, Room CY-A257,
Washington, DC 20554. This document
will also be available via ECFS at
https://docs.fcc.gov/public/
attachments/FCC-19-80A1.docx.
Documents will be available
electronically in ASCII, Microsoft Word,
and/or Adobe Acrobat. The complete
text may be purchased from the
Commission’s copy contractor, 445 12th
Street SW, Room CY-B402, Washington,
DC 20554. Alternative formats are
available for people with disabilities
(Braille, large print, electronic files,
audio format), by sending an email to
fec504@fcc.gov or calling the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY).

Synopsis

1. In this Third Report and Order
(Third Order), we interpret sections of
the Communications Act of 1934, as
amended (the Act) that govern how
local franchising authorities (LFAs) may
regulate cable operators and cable
television services, with specific focus
on issues remanded from the United
States Court of Appeals for the Sixth
Circuit (Sixth Gircuit) in Montgomery
County, Md. et al. v. FCC.

2. Every LFA as well as every “cable
operator” that offers ““cable service”
must comply with the cable franchising
provisions of Title VI of the Act. Section
621(b)(1) prohibits a cable operator from
providing cable service without first
obtaining a cable franchise, while
section 621(a)(1) circumscribes the
power of LFAs to award or deny such
franchises. In addition, section 622
allows LFAs to charge franchise fees
and sets the upper boundaries of those
fees. Notably, section 622 caps the fee
at five percent of a ““cable operator’s
gross revenues derived . . . from the
operation of the cable system to provide
cable service.” * When Congress initially
adopted these sections in 1984, it
explained that it was setting forth a
federal policy to “define and limit the
authority that a franchising authority
may exercise through the franchise
process.” Congress also expressly
preempted any state or local laws or
actions that conflict with those
definitions and limits.2

3. As summarized in detail in the
Second Further Notice of Proposed
Rulemaking (FNPRM) (83 FR 51911,
Oct. 15, 2018), the Commission has an
extensive history of rulemakings and
litigation interpreting sections 621 and

147 U.S.C. 542.
21d. 556(c).
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622. In short, the Commission in 2007
released a First Report and Order (72 FR
13189, March 21, 2007) to provide
guidance about terms and conditions in
local franchise agreements that are
unreasonable under section 621 of the
Act with respect to new entrants’
franchise agreements.? Two major
conclusions that the Commission
adopted are that (1) non-cash, “in-kind”
contributions from cable operators to
franchise authorities are franchise fees
that count toward the statutory cap of
five percent of cable operator revenue,
and (2) franchising authorities may not
use their cable franchising authority to
regulate non-cable services (like
telephone and broadband services) that
the new entrants deliver over their
mixed-use networks (i.e., networks that
carry broadband services, voice services,
and other non-cable services, in
addition to video programming
services). The Commission also sought
comment on whether to extend those
conclusions to agreements that LFAs
have with incumbent cable operators,
and ultimately decided in a Second
Report and Order (72 FR 65670, Nov.
23, 2007) and an Order on
Reconsideration (80 FR 12088, Mar. 6,
2015) that those conclusions should
apply to incumbent cable operators.

4. In Montgomery County, the Sixth
Circuit addressed challenges by LFAs to
the Second Report and Order and the
Order on Reconsideration.4 The court
agreed that in-kind (i.e., non-cash)
contributions are franchise fees as
defined by section 622(g)(1), noting that
section 622(g)(1) defines “franchise fee”
to include “any tax, fee, or assessment
of any kind” and that the terms “tax”
and ‘“‘assessment’’ can include
nonmonetary exactions. The court
found, however, that the fact that the
term franchise fee can include in-kind
contributions ‘“does not mean that it
necessarily does include every one of
them.” The court concluded that the
Commission failed to offer any
explanation in the Second Report and
Order or in the Order on
Reconsideration as to why section
622(g)(1) allows it to treat cable-related,
“in-kind”” exactions—such as free or
discounted cable services or obligations
related to PEG channels—as franchise

3The term ‘“new entrants” as used in the First
Report and Order refers to entities that choose to
offer “cable service” over a “cable system” utilizing
public rights-of-way and thus are deemed under the
Act to be “cable operator[s]” that must obtain a
franchise. Such new entrants largely were
telecommunications carriers subject to Title II of the
Act that were seeking to enter the cable services
market.

4 Montgomery County, 863 F.3d at 487.

fees.? LFAs had claimed that the
Commission’s interpretation would
limit LFAs’ ability to enforce their
statutory authority to require cable
operators to dedicate channel capacity
for PEG use and to impose build-out
obligations in low-income areas, and the
court noted that the Commission’s
orders did not reflect any consideration
of this concern. The court also stated
that the Commission failed to define
what “in-kind”” means. The court
therefore vacated as arbitrary and
capricious the Second Report and Order
and the Order on Reconsideration to the
extent that they treat cable-related, in-
kind exactions as franchise fees under
section 622(g)(1). The court directed the
Commission to determine and explain
on remand to what extent cable-related,
in-kind contributions are franchise fees
under the Act.

5. The court in Montgomery County
also agreed with LFAs that neither the
Second Report and Order nor the Order
on Reconsideration offered a valid
statutory basis for the Commission’s
application of its prior “mixed-use
ruling” to incumbent cable operators.®
Under the mixed-use rule, “LFAs’
jurisdiction applies only to the
provision of cable services over cable
systems” and “‘an LFA may not use its
video franchising authority to attempt to
regulate a LEC’s entire network beyond
the provision of cable services.”” The
court stated that the Commission’s
decision in the First Report and Order
to apply the mixed-use rule to new
entrants had been defensible because

5In the First Report and Order, the Commission
ruled that “any requests made by LFAs that are
unrelated to the provision of cable services by a
new competitive entrant are subject to the statutory
5 percent franchise fee cap.” This ruling was
upheld by the Sixth Circuit in Alliance. The
Commission later relied on the First Report and
Order to conclude that “in-kind payments involving
both cable and non-cable services” count toward
the franchise fee cap. The court found that the
Order on Reconsideration incorrectly asserted that
the First Report and Order had already treated “in-
kind” cable-related exactions as franchise fees and
that the Sixth Circuit had approved such treatment
in Alliance. The court also found that the First
Report and Order did not make clear that cable-
related exactions are franchise fees under section
622(g)(1). In this regard, the court pointed out that
the Commission specifically told the Sixth Circuit
in Alliance that the First Report and Order’s
“analysis of in-kind payments was expressly
limited to payments that do not involve the
provision of cable service.”

6The court noted that LFAs’ primary concern
with the mixed-use ruling is that it would prevent
them from regulating ““institutional networks” or “I-
Nets”—communication networks that are
constructed or operated by the cable operator and
are generally available only to subscribers who are
not residential customers—even though the Act
makes clear that LFAs may regulate I-Nets. The
court observed, however, that the Commission
acknowledged that its mixed-use rule was not
meant to prevent LFAs from regulating I-Nets.

section 602(7)(C) of the Act expressly
states that LFAs may regulate Title I
carriers only to the extent that they
provide cable services and the
Commission found that new entrants
generally are Title II carriers. The court
observed that in extending the mixed-
use rule to incumbent cable operators in
the Second Report and Order, the
Commission merely relied on the First
Report and Order’s interpretation of
section 602(7)(C), noting that section
602(7)(C) “does not distinguish between
incumbent providers and new entrants.”
The court found, however, that this
reasoning is not an affirmative basis for
the Commission’s decision in the
Second Report and Order to apply the
mixed-use rule to incumbent cable
operators because section 602(7)(C) by
its terms applies only to Title II carriers
and “many incumbent cable operators
are not Title II carriers.” The court
further found that the Order on
Reconsideration did not offer any
statutory basis for the Commission’s
decision to extend the mixed-use rule to
incumbent cable operators. Accordingly,
the court concluded that the
Commission’s extension of the mixed-
use rule to incumbent cable operators
that are not common carriers was
arbitrary and capricious. The court
vacated the mixed-use rule as applied to
those incumbent cable operators and
remanded for the Commission “to set
forth a valid statutory basis, if there is
one, for the rule as so applied.”

6. The Commission in September
2018 issued the Second FNPRM to
address the issues raised by the remand
from the Sixth Circuit in Montgomery
County.

7. We largely adopt our tentative
conclusions in the Second FNPRM.?
First, we conclude that cable-related, in-
kind contributions required by LFAs
from cable operators as a condition or
requirement of a franchise agreement
are franchise fees subject to the statutory
five percent cap on franchise fees set
forth in section 622 of the Act. We find
that the Act exempts capital
contributions associated with the
acquisition or improvement of a PEG
facility from this definition and remind
LFAs that under the Act they may only
require “‘adequate”” PEG access channel
capacity, facilities, or financial support.
Second, we find that our mixed-use rule
applies to incumbent cable operators.
Third, we find that the Act preempts
any state or local regulation of a cable
operator’s non-cable services that would

7 As discussed below, we define “cable related,
in-kind contributions” slightly differently than
proposed, and our reasoning for not applying build-
out costs is different than what we proposed.
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impose obligations on franchised cable
operators beyond what Title VI of the
Act allows. Finally, we decide that our
guidance related to the local franchising
process in this docket also will apply to
state-level franchising actions and state
regulations that impose requirements on
local franchising.

8. Section 622 of the Act contains a
broad definition of franchise fees. For
the reasons provided below, we find
that most cable-related, in-kind
contributions are encompassed within
this definition and thus must be
included for purposes of calculating the
statutory five percent cap on such fees.
In this section, we first explain our
interpretation of section 622 and why
the definition of franchise fees includes
most cable-related, in-kind
contributions. We then explain how our
interpretation applies to certain
common franchise agreement terms.
Lastly, we explain the process that LFAs
and cable operators should use to
amend their franchise agreements to
conform to this Order.

9. Addressing the first issue raised by
the remand from the Sixth Circuit in
Montgomery County, we adopt our
tentative conclusion that we should
treat cable-related, in-kind
contributions 8 required by LFAs from
cable operators as a condition or
requirement of a franchise agreement as
franchise fees subject to the statutory
five percent cap set forth in section 622
of the Act, with limited exceptions as
described herein. We also adopt our
tentative conclusion that this treatment
of cable-related, in-kind contributions
should be applied to both new entrants
and incumbent cable operators. As
explained below, we find that this
interpretation is consistent with the
statutory language and legislative
history.

10. Section 622 of Title VI, entitled
“Franchise fees,” governs cable operator
obligations with respect to franchise
fees. Specifically, section 622(a) states
that any cable operator may be required
under the terms of any franchise
agreement to pay a franchise fee, and
section 622(b) sets forth the limitation
that “[flor any twelve-month period, the
franchise fees paid by a cable operator
with respect to any cable system shall
not exceed 5 percent of such cable
operator’s gross revenues derived in

8 We define this term to include “any non-
monetary contributions related to the provision of
cable services provided by cable operators as a
condition or requirement of a local franchise,
including but not limited to free or discounted
cable service to public buildings, non-capital costs
in support of PEG access, and costs attributable to
the construction of I-Nets. It does not include the
costs of complying with build-out and customer
service requirements.”

such period from the operation of the
cable system to provide cable services.”
Notably, section 622(g) defines the term
“franchise fee”” for purposes of this
section.

11. To understand what types of
contributions from cable operators are
franchise fees subject to the five percent
statutory cap, the key provision is the
section 622(g) definition, which states
that “the term ‘franchise fee’ includes
any tax, fee, or assessment of any kind
imposed by a franchising authority or
other governmental entity on a cable
operator or cable subscriber, or both,
solely because of their status as such,”
subject to certain enumerated
exceptions. Specifically, according to
the definition, the term ‘“‘franchise fee”
does not include the following: (1) Any
tax, fee, or assessment of general
applicability; © (2) in the case of any
franchise in effect on October 30, 1984,
payments which are required by the
franchise to be made by the cable
operator during the term of such
franchise for, or in support of the use of,
PEG access facilities; (3) in the case of
any franchise granted after October 30,
1984, capital costs which are required
by the franchise to be incurred by the
cable operator for PEG access facilities;
(4) requirements or charges incidental to
the awarding or enforcing of the
franchise, including payments for
bonds, security funds, letters of credit,
insurance, indemnification, penalties, or
liquidated damages; 1° or (5) any fee

91In the Second FNPRM, we noted that, by
definition, a tax, fee, or assessment of general
applicability does not cover cable-related, in-kind
contributions, and therefore we tentatively
concluded that this exclusion is not applicable to
such contributions. No commenter disputes this
analysis, and we affirm it here.

10]n the First Report and Order, the Commission
found that the term “incidental” in this section
should be limited to the list of incidentals in the
statutory provision, as well as certain other minor
expenses, and the court in Alliance upheld this
determination. The Commission also emphasized
that non-incidental costs should be counted toward
the five percent cap on franchise fees, and listed
various examples including attorney fees and
consultant fees, application or processing fees that
exceed the reasonable cost of processing the
application, acceptance fees, free or discounted
services provided to an LFA, and in-kind services
unrelated to the provision of cable services. In the
Second FNPRM, we explained that, although the
statute does not define the term “incidental,” based
on the interpretive canon of noscitur a sociis, the
exemplary list delineated in the text of the
provision as well as the applicable legislative
history suggests that the term refers to costs or
requirements related to assuring that a cable
operator is financially and legally qualified to
operate a cable system, not to cable-related, in-kind
contributions. Consistent with this analysis and
precedent, we find that cable-related, in-kind
contributions demanded by an LFA do not qualify
as “incidental”” charges excluded in section
622(g)(2)(D). No commenter disputes our
interpretation of this particular exclusion.

imposed under Title 17.11 Because
Congress spoke directly to the issue of
what constitutes a franchise fee in
section 622(g), our analysis of whether
cable-related, in-kind exactions are
included in the franchise fee is
appropriately focused on this statutory
language.

12. As a preliminary matter, we note
our prior finding, which was upheld by
the Sixth Circuit in Montgomery
County, that the franchise fee definition
in section 622(g) can encompass both
monetary payments imposed by a
franchising authority or other
governmental entity on a cable operator,
as well as “in-kind” payments—i.e.,
payments consisting of something other
than money, such as goods and
services 12—that are so imposed.3 The
definition of “franchise fee” in section
622(g)(1) broadly covers “any tax, fee, or
assessment of any kind imposed by a
franchising authority or other
governmental entity on a cable operator

. . solely because of [its] status as
such.” Because the statute does not
define the terms “‘tax,” “fee,” or
“assessment,” we look to the ordinary
meaning of such terms.1* As the court
explained in Montgomery County, the
definitions of the terms “tax’” and
“assessment,” in particular, “can
include noncash exactions.” Further, as

111n the Second FNPRM, we explained that this
section excludes from the definition of franchise
fees any fees imposed under the Copyright Act
under Title 17, United States Code, and thus does
not appear to apply to cable-related, in-kind
contributions. No commenter disputes this analysis,
and we affirm it here.

12 According to the record, LFAs in some cases
require a grant or other monetary contribution
earmarked for cable-related services, such as PEG
and I-Net support. While we focus here on whether
cable-related, in-kind (non-monetary) contributions
are subject to the five percent cap on franchise fees,
we note that these monetary contributions are
subject to the franchise fee cap, unless otherwise
excluded under section 622(g)(2).

13 We reject the argument that franchise
considerations are not “imposed’ by a franchising
authority because they are negotiated in an arms-
length transaction between the parties and “are not
established by force.” The definition of the term
“impose” is not limited to “established as if by
force,” but can also mean “to establish or apply by
authority.” Further, under this narrow
interpretation of the term, no monetary or in-kind
payments could be construed as a franchise fee if
they are negotiated by the parties as terms of the
franchise agreement. As NCTA points out, “[b]y this
standard, even a franchise agreement containing a
requirement that the cable operator pay five percent
of gross revenues to the franchising authority would
not contain a franchise fee, since the five percent
fee was included in a negotiated document and was
not imposed by government fiat.”

14 We disagree with NATOA et al.’s contention
that the Commission “nowhere analyzes or explains
why [certain] franchise requirements are
‘assessments’ or ‘exactions.’”” Rather, we find that
an ‘“‘assessment,” the term used in the statute,
includes any contribution imposed by government,
based on its ordinary meaning.
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the court observed, section 622(g)(1)
“more specifically defines ‘franchise
fee’ to include ‘any tax, fee, or
assessment of any kind[,]’. . . which
requires us to give those terms
maximum breadth.” Thus, consistent
with the court’s conclusion on this
issue, the term franchise fee in section
622(g)(1) includes non-monetary
payments. We, therefore, reject
arguments that it should be construed to
cover only monetary payments.15

13. As the court noted in Montgomery
County, ‘‘that the term ‘franchise fee’
can include noncash exactions, of
course, does not mean that it necessarily
does include every one of them.” As
such, the next step in our analysis is to
evaluate specifically whether cable-
related, in-kind contributions are
included within the franchise fees. The
Commission previously determined that
in-kind contributions unrelated to the
provision of cable service are franchise
fees subject to the statutory five percent
cap, and the court’s decision in
Montgomery County upheld this
interpretation.16 In making this
determination, the Commission pointed
to examples in the record where LFAs
demanded in-kind contributions
unrelated to the provision of cable
services in the context of franchise
negotiations, and it explained that such
requests do not fall within any of the
exempted categories in section 622(g)(2)
and thus should be considered a
franchise fee under section 622(g)(1).17

14. We find that there is no basis in
the statute for exempting all cable-
related, in-kind contributions for
purposes of the five percent franchise

15 Contrary to these arguments, the terms used in
the statute are not limited to monetary payments.
Moreover, these arguments ignore Congress’
specification that the franchise fee includes “any
tax, fee, or assessment of any kind,” essentially
reading this expansive language out of the statute.
For example, although Anne Arundel County et al.
argue ‘“‘that generally, taxes, fees, and assessments
are monetary, but that in exceptional circumstances
(such as forfeitures) non-monetary obligations may
also qualify,” there is nothing in the statute—which
specifically applies to a tax, fee, or assessment of
any kind—or in the definition of these terms that
supports this statement.

16 Contrary to the contention of NATOA et al., the
Commission’s finding in the First Report and Order
that in-kind contributions unrelated to the
provision of cable services are franchise fees subject
to the statutory five percent cap was undisturbed
by subsequent court decisions in Alliance and
Montgomery County. The court in Montgomery
County vacated the orders to the extent they treat
cable-related, in-kind exactions as franchise fees,
and thus the Commission’s finding with regard to
in-kind contributions unrelated to the provision of
cable services still stands.

171In the First Report and Order, the Commission
cited examples of in-kind contributions unrelated to
the provision of cable services from the record,
including requests for traffic light control systems,
scholarships, and video hookups for a holiday
celebration.

fee cap or for distinguishing between
cable-related, in-kind contributions and
in-kind contributions unrelated to the
provision of cable services. As noted
above, the section 622(g)(1) franchise fee
definition broadly covers “any tax, fee,
or assessment of any kind,” and we
conclude that cable-related, in-kind
contributions fall within this definition.
There is nothing in this language that
limits in-kind contributions included in
the franchise fee. In fact, Congress
specified that the definition covers
“any” tax, fee, or assessment “of any
kind,” which means those terms should
be interpreted expansively and given
“maximum breadth.” 18

15. Further, there is no general
exemption for cable-related, in-kind
contributions in the five excluded
categories listed in section 622(g)(2).
Only two of the exclusions encompass
two very specific kinds of cable-related,
in-kind contributions, but not all such
contributions generally. In particular,
section 622(g)(2)(B) excludes payments
required by the franchise to be made by
the cable operator for, or in support of
the use of, PEG access facilities (for
franchises in effect on October 30,
1984), and section 622(g)(2)(C) excludes
capital costs which are required by the
franchise to be incurred by the cable
operator for PEG access facilities (for
franchises granted after October 30,
1984). We agree with ACA that the
structure of the relevant statutory
provision is “‘straightforward,”
providing a broad definition of franchise
fee, “then expressly provid[ing] a
limited number of exceptions to this
definition, none of which is so broad as
to include all cable-related, in-kind
contributions.”” 19

16. Moreover, the fact that Congress
carved out specific exceptions to the
franchise fee definition for certain PEG-
related contributions bolsters the
conclusion that Congress did not intend
to establish a general exemption for all
cable-related, in-kind contributions

18 Anne Arundel County et al. make the
conclusory statement that ““[r]egulatory obligations
are clearly not a tax or fee,” without citing a
definition of these terms or including the term
“assessment,” and they make no mention of the
court’s own conclusion in Montgomery County that
the term franchise fee “can include noncash
exactions.”

19 According to Anne Arundel County et al., the
Commission incorrectly implies that “unless
something falls within an exception, it must be a
tax, fee, or assessment.” However, this is
inconsistent with our analysis, in which we first
evaluate whether a type of contribution meets the
definition of franchise fee in section 622(g)(1) and,
if so, then determine whether it falls within a
specified exception in section 622(g)(2). It is also
inconsistent with our conclusion herein that certain
requirements, such as customer service and build-
out requirements, are not covered by the definition
of franchise fee.

from treatment as franchise fees.
Because support for PEG access
facilities and PEG capital costs fall
within the broader category of cable-
related, in-kind contributions, Congress
would not have needed to craft these
narrow exceptions if all cable-related,
in-kind contributions generally were
exempted. We disagree with the
contention that the specific exceptions
in section 622(g)(2) were intended to
address only “payments that otherwise
might be considered franchise fees,”
and that “[o]ther cable-related
obligations were not considered ‘fees’ to
begin with, let alone payments that
required a specific exemption.” This
argument erroneously constricts the
definition of franchise fees to apply only
to “fees,” while the statute more broadly
includes “any tax, fee, or assessment of
any kind.” Further, we believe it is more
consistent with the statutory text and
structure to construe the exceptions as
carve-outs from a broader definition that
sweeps in all cable-related, in-kind
contributions.2°

17. While the statutory text is alone
sufficient to support our conclusion, we
also find that the legislative history
supports our position that cable-related,
in-kind contributions are franchise fees
subject to the five percent cap. As we
observed in the Second FNPRM, we see
no basis in the legislative history for
distinguishing between in-kind
contributions unrelated to the provision
of cable services and cable-related, in-
kind contributions for purposes of the
five percent franchise fee cap.2! Further,
we see no basis in the legislative history
to treat in-kind payments differently
from monetary payments for purposes of
determining what is a franchise fee. The
legislative history, in discussing what
constitutes a franchise fee, refers to the
definition in section 622(g)(1), which
“include[s] any tax, fee, or assessment
imposed on a cable operator or
subscribers solely because of their status
as such,” and it makes no distinction
between cable-related contributions and
those unrelated to cable services, nor
between monetary and non-monetary
payments. The legislative history then

20 For example, under section 622(g)(2)(B),
payments required by the franchise to be made by
the cable operator for, or in support of the use of,
PEG access facilities are included in the franchise
fee only for franchises granted after October 30,
1984.

21 According to NCTA, the legislative history
shows that Congress’ intent generally was to limit
the total financial obligations that franchising
authorities may impose on cable operators. We find
that allowing LFAs to circumvent the statutory five
percent cap by not counting cable-related, in-kind
contributions that clearly fall within the statutory
definition of franchise fees would be contrary to
Congress’ intent as reflected in the broad definition
of franchise fee in the statute.
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elaborates on the specific exemptions in
section 622(g)(2) and, in particular,
notes that “[s]pecific exemptions from
the franchise fee limitations are
included for certain payments related to
public, educational and governmental
access.” It specifies that, “[f]or existing
franchises, a city may enforce
requirements that additional payments
be made above the 5 percent cap to
defray the cost of providing public,
educational and governmental access,
including requirements related to
channels, facilities and support
necessary for PEG use.” Because
Congress limited this exception to then-
existing franchises, this provision
elucidates Congress’ intent that
contributions in support of PEG
access—which are cable-related, in-kind
contributions—are subject to the five
percent cap for franchises granted after
the 1984 Cable Act.22

18. We disagree with commenters
who cite to a portion of the legislative
history as evidence of Congress’ intent
that franchise fees include only
monetary payments made by cable
operators. Specifically, LFA
commenters cite a statement in the
discussion of subsection 622(g)(2)(C),
which excludes certain PEG-related
capital costs from the franchise fee
definition, that “[i]n general, this
section defines as a franchise fee only
monetary payments made by the cable
operator, and does not include as a ‘fee’
any franchise requirements for the
provision of services, facilities or
equipment.” LFA commenters’ reading
of this statement is inconsistent with the
overall text and structure of section
622(g).23 Section 622(g)(1) “specifically
defines ‘franchise fee’ to include ‘any
tax, fee, or assessment of any kind[,]’
subject to certain enumerated
exclusions, and the court in
Montgomery County was clear that this
statutory language “‘requires us to give
those terms maximum breadth.” The
Commission has already concluded, and
the Sixth Circuit has twice upheld, that

22 Although the City of New York opines that the
examples of franchise fees in the legislative history
are all “services that do not use the cable operator’s
cable system or other communications facilities
(‘CF’) or call on the core competencies (‘CC’) of the
cable operator,” this reading overlooks the fact that
certain PEG-related costs are included as franchise
fees, and it creates a distinction that is not apparent
from either the statute or the legislative history.

23 For the same reason, we are not persuaded by
Anne Arundel County et al.’s reliance on a letter
from the Commission’s Cable Services Bureau that
quotes the legislative history. First, this Bureau-
level letter does not bind the Commission. Second,
to the extent that the Bureau’s guidance 20 years
ago conflicts with the conclusions in this
rulemaking, it is reversed and superseded. We note
that the letter merely cites the statute and legislative
history, without analysis.

non-monetary payments can be
franchise fees. Further, this reading
would render section 622(g)(2)(C)
superfluous because there would not
need to be an exemption for PEG-related
in-kind contributions if non-monetary
contributions were not franchise fees in
the first place.

19. Because we believe that the
pertinent statutory provision in section
622(g) supports our conclusion that
cable-related, in-kind contributions are
franchise fees, we reject arguments
raised by franchise authorities that other
Title VI provisions should be read to
exclude costs that are clearly included
by the franchise fee definition. Instead
of focusing on the key definition of
“franchise fee” as ““any tax, fee, or
assessment of any kind” subject to
certain enumerated exceptions, LFA
commenters cite to other parts of the
statute which, they argue, evince
Congress’ intent to exclude cable-
related, in-kind contributions from the
statutory cap on franchise fees. We
reject each of these arguments in turn
below.

20. First, we affirm our tentative
conclusion that treating cable-related,
in-kind contributions as franchise fees
would not undermine the provisions in
the Act that authorize or require LFAs
to impose cable-related obligations on
franchisees. For example, section 611(b)
of the Act permits LFAs to require that
channel capacity be designated for PEG
use and that channel capacity on I-Nets
be designated for educational and
governmental use. Anne Arundel
County et al. argue that the Commission
errs by not acknowledging that the
Cable Act “authorize[s] LFAs to both
impose cable franchise obligations [in
section 611] and collect franchise fees
[in section 622]—they do not offset each
other.” However, as we observed in the
Second FNPRM, the fact that the Act
authorizes LFAs to impose such
obligations does not mean that the value
of these obligations should be excluded
from the five percent cap on franchise
fees. We agree with NCTA and ACA that
there is no basis in the statutory text for
concluding that the authority provided
in section 611(b) affects the definition of
franchise fee in section 622(g). As
explained above, section 622(g) is the
key provision that defines what is
included in the franchise fee, and
section 622(g)(2) carves out only limited
exclusions for PEG-related costs and
makes no mention of an I-Net-related
exclusion. Since Congress enacted the
PEG and I-Net provisions at the same
time it added the franchise fee
provisions, it could have explicitly
excluded all costs related to PEG and I-
Nets if it had intended they not count

toward the cap.24 Instead, they just
excluded a subset of those costs.
Further, if we were to interpret the
statute such that all costs related to PEG,
I-Nets, or other requirements imposed in
section 611 are excluded from treatment
as franchise fees because section 611(b)
contemplates that such costs be
incurred, the specific exemption for
PEG capital costs in section 622(g)(2)(D)
would be superfluous. While we
acknowledge that PEG channels and I-
Nets provide benefits to consumers,
such benefits cannot override the
statutory framework, which carves out
only limited exclusions from franchise
fees.

21. Next, we do not find persuasive
the argument that section 626 of the Act
“reflects the fact that cable-related
franchise requirements are not franchise
fees.” Section 626 directs franchising
authorities to consider, among other
things, whether a cable operator’s
franchise renewal proposal “is
reasonable to meet the future cable-
related community needs and interests,
taking into account the cost of meeting
such needs and interests.” NATOA et al.
contend that if cable-related, in-kind
requirements are included as franchise
fees, ‘it would be the LFA who pays for
them, rendering the cost consideration
in this Section obsolete.” We disagree
with this reasoning. As NCTA explains,
“[t]he cost/benefit analysis required
under this provision underscores that
Congress intended franchising
authorities to balance the desire for any
in-kind exactions requested by parties
in the renewal process against the
overall franchise fee burdens on cable
operators and subscribers.” The section
626 assessment does not lose its
purpose if cable-related, in-kind
contributions are counted as franchise
fees; as part of this assessment, for
example, a franchising authority could
determine that cable-related community

24 We disagree with the Cable Act Preservation
Alliance (CAPA) that “it is equally true that
Congress could have explicitly noted the franchise
fee limitation in 47 U.S.C. Section 531(b) if it had
intended to include these PEG-related costs as
franchise fees.” There was no need for Congress to
specify which PEG-related costs are franchise fees
in section 611 when the statute sets forth a
standalone provision, section 622, that defines what
is included in the franchise fee and specifically
addresses PEG-related costs. NATOA et al. argue
that the Commission “ignores that build-out and
customer service obligations also were enacted by
Congress at the same time it added the franchise fee
provisions and were not explicitly excluded from
the cap, yet. . . finds these are not ‘franchise
fees.””” However, we explain herein that Congress
expressly stated that cable operators are responsible
for the cost of constructing cable systems. We also
find herein that federally mandated customer
service standards are not a ‘‘tax, fee, or assessment”
and, thus, there was no need for Congress to
exclude them from the franchise fee.
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needs and interests can be met at a
lower cost to cable subscribers than the
full five percent franchise fee.2°
Moreover, the community needs
assessment in section 626 also accounts
for items that are not in-kind
contributions subject to the franchise fee
cap, such as build-out requirements.26

22. Finally, we disagree with
commenters that cite a provision in
section 622 that relates to itemization on
customer bills as evidence that Congress
did not intend PEG-related franchise
obligations to be included in franchise
fees. In particular, LFA commenters
point to section 622(c)(1), which
specifies that cable operators may
identify as a separate line item on each
subscriber bill each of the following: (1)
The amount of the total bill assessed as
a franchise fee and the identity of the
franchising authority to which the fee is
paid; (2) the amount of the total bill
assessed to satisfy any requirements
imposed on the cable operator by the
franchise agreement to support PEG
channels or the use of such channels;
and (3) the amount of any other fee, tax,
assessment, or charge of any kind
imposed by any governmental authority
on the transaction between the operator
and the subscriber. LFA commenters
argue that “[tlhrough this language,
Congress clearly outlined a separation
between franchise fees and cable-
related, in-kind fees.”” On the contrary,
“the fact that Section 622(c) allows
cable operators to itemize certain
charges on subscriber bills has no
bearing on which charges meet the
definition of franchise fees under
Section 622(g).” While section 622(g)
was adopted as part of the 1984 Cable
Act, Congress adopted section 622(c)
years later in 1992 to promote
transparency by allowing cable
operators to inform subscribers about
how much of their total bill is made of
charges imposed by local governments
through the franchising process. By
differentiating the types of charges that
can be itemized on subscriber bills,
there is no indication that Congress
intended to exclude certain charges
from the franchise fee.2?

25 As Congress noted when it adopted the five
percent cap, the Commission capped franchise fees
at three percent of a cable operator’s revenue.

26 Build-out requirements are subject to section
626’s directive to assess reasonableness while
taking into account the cost of such requirements,
and a build-out requirement requested by an LFA
could be challenged under section 626.

27 Moreover, as NCTA observes, “[t]he fallacy that
section 622(c) distinguishes franchise fees from
other exactions, as NATOA and others claim, is
underscored by the fact that subsection (c)(3)
repeats virtually verbatim section 622(g)(1)’s broad
definition of a franchise fee. Yet, by NATOA’s logic,
the itemization of a cost under subsection (c)(3)

23. Having established our
interpretation of section 622(g), we
adopt our tentative conclusion that this
treatment of cable-related, in-kind
contributions should be applied to both
new entrants and incumbent cable
operators. As the Commission has
previously observed, section 622 “does
not distinguish between incumbent
providers and new entrants.” We affirm
our belief that applying the same
treatment of cable-related, in-kind
contributions to both new entrants and
incumbent cable operators will ensure a
more level playing field and that the
Commission should not place its thumb
on the scale to give a regulatory
advantage to any competitor.

24. We disagree with the contention
that our interpretation of the franchise
fee definition in section 622(g) is
impermissible under Chevron.28 Charles
County, Maryland posits that “[blecause
Congress has directly addressed the
questions at issue by employing precise,
unambiguous statutory language in
section 622 of the Act, the FCC’s
proposed rules re-imagining . . . what
constitutes a ‘franchise fee’ are
impermissible,” as “[o]nly Congress
may alter or amend federal law.”
Charles County does not offer an
explanation for why the statutory
language is unambiguous beyond
arguing that the words “tax, fee, or
assessment” in the definition are terms
of art. But regardless of whether these
are terms of art, they can include non-
monetary contributions, as the Sixth
Circuit observed. And we believe that
our interpretation of this language using
traditional tools of statutory
construction is a reasonable and
permissible construction of the statute
that effectuates Congressional intent for
the reasons set forth above.29 Indeed, it
is the interpretation that is most
consistent with the plain meaning of the
statutory definition of franchise fee.

25. In this section, we analyze
whether specific types of cable-related,
in-kind contributions are franchise fees
subject to the five percent statutory cap
under section 622. First, we find that
costs attributable to franchise terms that
require free or discounted cable service
to public buildings are franchise fees,
consistent with our tentative conclusion

would control its treatment for franchise fee
purposes, removing it from the very definition that
Congress established for such fees in section
622(g)(1). . . .”

28 Review of the FCC’s interpretation of the
statutes it administers is governed by Chevron USA,
Inc. v. Natural Resources Defense Council, 467 U.S.
837 (1984).

29 Where a “‘statute is silent or ambiguous’” with
respect to a specific issue, “the question” for the
court is whether the agency has adopted “a
permissible construction of the statute.”

that treating all cable-related, in-kind
contributions as franchise fees unless
expressly excluded would best
effectuate the statutory purpose. Next,
we adopt our tentative conclusion that
costs in support of PEG access are
franchise fees, with the exception of
capital costs as defined below.
Similarly, we find that costs attributable
to construction of I-Nets are franchise
fees. Finally, we conclude that build-out
and customer service requirements do
not fall within the statutory definition of
franchise fee. Based on these
conclusions with respect to specific
types of costs, we adopt a definition of
“in-kind, cable-related contributions” to
include “any non-monetary
contributions related to the provision of
cable services provided by cable
operators as a condition or requirement
of a local franchise, including but not
limited to free or discounted cable
service to public buildings, costs in
support of PEG access other than capital
costs, and costs attributable to the
construction of I-Nets. It does not
include the costs of complying with
build-out and customer service
requirements.” 30

26. We find that costs attributable to
franchise terms that require a cable
operator to provide free or discounted
cable service to public buildings,
including buildings leased by or under
control of the franchise authority, are
cable-related, in-kind contributions that
fall within the five percent cap on
franchise fees. The record includes
examples of cable operators providing
cable service to public buildings as part
of a franchise agreement. Consistent
with our statutory interpretation above,
providing free or discounted cable
service to public buildings is an in-kind
(i.e., non-monetary) contribution
imposed on a cable operator by a
franchise authority, and is not included
in one of the enumerated exceptions
from the franchise fee in section
622(g)(2). Although certain commenters
emphasize that free and discounted
cable services have been considered
franchise considerations that are not
subject to the five percent cap on
franchise fees in past franchise
agreements,3! we find that our reading

30 We modify the definition slightly from what
was proposed in the Second FNPRM to reflect the
conclusions adopted herein.

31 AWC cites a Bureau-level order in which the
Cable Services Bureau found that where the LFA
and cable operator agreed to establish franchise
provisions regarding the eligibility standards for a
senior citizen discount rate and the formula for
adjusting that rate, these terms were not preempted
by federal law. While this decision is about the
inclusion of discounted services in the franchise
terms, it does not address whether discounted
services should be included in the franchise fee
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that free and discounted services count
towards the franchise fee cap is a
reasonable interpretation and best
effectuates Congressional intent given
that the statute defines franchise fee
broadly, carving out only limited
exclusions. If LFAs could circumvent
the five percent cap by requiring
unlimited free or discounted cable
services for public buildings, in
addition to a five percent franchise fee,
this result would be contrary to
Congress’s intent as reflected in the
broad definition of “franchise fee” in
the statute. We find that the Act does
not provide any basis for treating the
value attributable to free or discounted
services in a different manner than other
in-kind services which must be
included in the franchise fee. Although
we acknowledge that the provision of
free or discounted cable service to
public buildings, such as schools or
libraries, can benefit the public, such
benefits cannot override the statutory
framework. Further, there are policy
rationales for limiting free services,
given that, in a competitive market,
such contributions may raise the costs
of the cable operator’s service, reduce
resources available for other services,
and result in market inefficiency.

27. We conclude in this section that
in-kind contributions related to PEG
access facilities are cable-related, in-
kind contributions, and are therefore
included within the statutory definition
of “franchise fees” under section
622(g)(1).32 We next conclude that the
term ‘‘capital cost” in section
622(g)(2)(C) should be given its ordinary
meaning, which is a cost incurred in
acquiring or improving a capital asset.
Applying that interpretation, we
conclude that the exclusion for capital
costs under section 622(g)(2)(C) could
include equipment that satisfies this
definition, regardless of whether such
equipment is purchased in connection
with the construction of a PEG access
facility. We then conclude that the
record is insufficiently developed for
the Commission to determine whether
the provision of PEG channel capacity is
included within section 622(g)(2)(C)’s
exclusion for capital costs. We also find
that the installation of PEG transport
facilities are capital costs that are

and, thus, is not inconsistent with our findings
herein.

32PEG channels provide third-party access to
cable systems through channels dedicated for use
by the public, including local governments, schools,
and non-profit and community groups. The Act
provides for the creation and support of PEG
channels in various ways, including by authorizing
LFAs to require franchisees to designate channel
capacity for PEG, and by excluding certain costs
associated with PEG access facilities from the
definition of franchise fees under section 622(g)(2).

exempt from the five percent franchise
fee cap,33 and that maintenance of those
facilities are operating costs that count
toward the cap. Finally, we address
policy arguments regarding the impact
of these conclusions on the provision of
PEG programming.

28. Consistent with our tentative
conclusion in the Second FNPRM, we
find that the definition of franchise fee
in section 622(g)(1) encompasses PEG-
related contributions. Like other taxes,
fees, or assessments imposed by LFAs,
we find that contributions related to
PEG access facilities imposed by an LFA
are subject to the five percent cap on
franchise fees, unless they fall within
one of the five exclusions set forth in
section 622(g)(2). Consistent with the
statutory analysis above, we conclude
that the provision of equipment,
services, and similar contributions for
PEG access facilities are cable-related,
in-kind contributions that meet the
definition of franchise fee.3¢ Such PEG-
related contributions are not exempt
under section 622(g)(2) of the Act unless
they fall under the limited exceptions
for capital costs and costs incurred by
franchises existing at the time of the
Cable Act’s adoption in 1984. As
explained above, our starting point for
analyzing cable operator contributions
to LFAs is that the Act defines
“franchise fee” broadly and has limited,
narrow exceptions. Thus, we believe
that including in the franchise fee cap
any costs that are not specifically
exempt is consistent with the statute
and reasonably effectuates
Congressional intent.

29. Further, including contributions
for PEG access facilities within the
franchise fee definition is consistent
with the overall structure of section 622.
For “any franchise in effect on October
30, 1984,” section 622(g)(2)(B) excludes
from the definition of “franchise fee”
“payments which are required by the
franchise to be made by the cable
operator during the term of such
franchise for, or in support of the use of
[PEG] access facilities.” There would

33 As explained below, “PEG transport facilities”
are facilities that LFAs use to deliver PEG services
from studios or other locations where the
programming is produced to the cable headend.

34In some cases, LFAs require a grant or other
monetary contribution earmarked for PEG-related
costs. These monetary contributions are likewise
subject to the five percent cap on franchise fees,
unless otherwise excluded under section 622(g)(2).
Section 622 exempts only the items delineated in
(g)(2), and Congress did not distinguish between in-
kind and monetary contributions, nor did it exempt
monetary contributions earmarked for a purpose
that would otherwise not be excluded under section
622(g)(2). Thus, we make clear that monetary
contributions—like in-kind contributions—must be
counted toward the franchise fee cap unless
expressly exempt under section 622(g)(2).

have been no reason for Congress to
grandfather in these PEG-related
contributions for existing franchises if
such payments were not otherwise
included within the definition of
“franchise fees.” In effect, excluding
PEG-related contributions would read
“in the case of any franchise in effect on
October 30, 1984” out of section
622(g)(2)(B), extending this
grandfathered exclusion to all
franchises.

30. Some commenters claim that other
sections of Title VI, including the
section authorizing LFAs to require the
designation of PEG channel capacity in
section 611, override section 622’s
definition of “franchise fee.” As
discussed above, we find these
arguments unpersuasive. We also reject
arguments that provisions of the Act
unrelated to cable franchising
demonstrate that PEG-related fees are
not franchise fees. For example, section
623 of the Act, which governs the
regulation of cable rates, instructs the
Commission to take the following two
factors (among others) into account
when prescribing rate regulations:

1. The reasonably and properly allocable
portion of any amount assessed as a franchise
fee, tax, or charge of any kind imposed by
any State or local authority on the
transactions between cable operators and
cable subscribers or any other fee, tax, or
assessment of general applicability imposed
by a governmental entity applied against
cable operators or cable subscribers; and

2. Any amount required to satisfy franchise
requirements to support public, educational,
or governmental channels or the use of such
channels or any other services required
under the franchise.

Commenters argue that the separate
listing of franchise fees (in 1) and the
costs of PEG franchise requirements (in
2) is evidence that franchise fees do not
include PEG-related costs. We disagree.
We note that that the question of which
factors the Commission should consider
in setting rate regulations is both legally
and analytically distinct from the
question of which costs are included as
a franchise fee under section 622. Even
if it were not, the separate listing of
franchise fees and PEG-related exactions
in section 623 does not indicate that
Congress understood these categories to
be mutually exclusive. In general,
section 623(b) directs the Commission
to consider several factors relating to
cable operators’ costs, revenue, and
profits to ensure that the Commission
sets “reasonable’ rates. Ensuring that a
rate is “‘reasonable” requires a full
consideration of the costs borne by cable
operators. Listing only franchise fees
would fail to account for some of these
costs, even under the interpretation
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adopted in this Order: Franchise fees
and PEG costs only partially overlap,
given that section 622(g)(2) excludes
certain PEG-related exactions from the
definition of franchise fees. We
therefore find nothing inconsistent
about the separate listing of franchise
fees and PEG-related costs in section
623 and the interpretation of section
622(g) adopted in this Order. The same
analysis applies to the bill-itemization
requirements in section 622(c), which
permits the separate itemization of
franchise fees and PEG-related
assessments in subscriber bills.35

31. Consistent with our tentative
conclusions in the Second FNPRM, we
conclude (1) that PEG support payments
for any franchise in effect on October
30, 1984 and (2) PEG capital costs for
any franchise granted after October 30,
1984 are exempt from the definition of
franchise fee. As discussed above, two
provisions of section 622(g)(2) exclude
certain costs associated with PEG access
facilities from the definition of
“franchise fee” in section 622(g)(1):
First, section 622(g)(2)(B) excludes PEG
support payments, but only with respect
to franchises granted prior to 1984. To
the extent that any such franchises are
still in effect, we affirm that under
section 622(g)(2)(B), PEG support
payments made pursuant to such
franchises are excluded from the five
percent franchise fee cap. Consistent
with the statutory language and
legislative history, we find this
exclusion is broad in scope, and
commenters did not dispute this
interpretation in the record.3¢

32. Second, for any franchise granted
after 1984, section 622(g)(2)(C) contains
a narrower exclusion covering only PEG
“‘capital costs which are required by the
franchise to be incurred by the cable
operator for [PEG] access facilities.” The
Cable Act does not define “capital
costs”. We address the scope of this
exclusion below by first clarifying the
definition of “capital costs” and
concluding that it can apply to
contributions for both construction-
related and non-construction-related
contributions to PEG access facilities.
We then determine that the record is
insufficient to determine whether costs
associated with providing PEG channel
capacity are subject to this exclusion,
and we discuss the application of the
exclusion to PEG transport.

33. Definition of ““capital costs.”
Although the Commission previously

35 Several commenters raised section 622(c) as
evidence that franchise fees do not include PEG-
related assessments. We note that section 622(c)
was adopted years after section 622(g) was enacted.

36 The legislative history further supports this
interpretation.

asserted with respect to section
622(g)(2)(C) that “[c]apital costs refer to
those costs incurred in or associated
with the construction of PEG access
facilities,” we now revisit that
interpretation and provide additional
clarity on the definition of this term. As
described below, we find that the term
“‘capital costs” is not limited to
construction-related costs; rather, it
generally encompasses costs incurred in
acquiring or improving capital assets for
PEG access facilities. The Commission’s
previous reading of the phrase “capital
costs” was based in part on section
622(g)’s legislative history, which states
that the Cable Act excludes from the
franchise fee cap ‘“‘the capital costs
associated with the construction of
[PEG] access facilities.” The Sixth
Circuit affirmed the Commission’s prior
reading in Alliance, where, rejecting a
challenge to the Commission’s
construction of the term “capital costs”
in the First Report and Order, the court
held that:

[tlo determine the permissibility of the
Commission’s construction of Section
622(g)(2)(C), we start by consulting the
legislative history. During the enactment of
this provision, Congress made clear that it
intended section 622(g)(2)(C) to reach
“‘capital costs associated with the
construction of [PEG] access facilities.”

H.R.Rep. No. 98-934, at 26 (emphasis added).

Against this legislative pronouncement, the
FCC’s limitation of “capital costs” to those
“incurred in or associated with the
construction of PEG access facilities”
represents an eminently reasonable
construction of section 622(g)(2)(C).

34. We asked for additional comment
on the definition of “capital costs”
under section 622(g)(2)(C) in the Second
FNPRM.37 Arguably, the Commission’s
previous construction left unsettled the
extent to which the “capital costs”
exclusion encompassed PEG
equipment—such as vans, studios, or
cameras. In Alliance, the Sixth Circuit
observed that the Commission’s
definition of capital costs could
encompass the costs of such equipment,
but only insofar as the equipment costs
were ‘“‘relate[d] to the construction of
PEG facilities.” But neither the First
Report and Order nor the legislative
history from which it borrowed
expressly limited capital costs to
construction-related capital costs. Both
statements are silent—or, at most,

37 The Second FNPRM noted that ““capital costs
which are required by the franchise to be incurred
by the cable operator for [PEG] access facilities” are
excluded from the definition of franchise fee, and
sought comment on treating the costs of studio
equipment as capital costs for the purpose of this
exemption from the franchise fee cap.

unclear—about the treatment of non-
construction-related capital costs.

35. Based on the arguments in the
record and our further consideration of
the statutory text and legislative history
we now conclude that the Commission’s
earlier statement regarding the
definition of “capital costs” was overly
narrow. As commenters note, many
local governments receive payments
from cable operators that are not simply
for the construction of PEG studios, but
also for, among other things, the
acquisition of equipment needed to
produce PEG access programming. LFAs
argue for a broader definition of “capital
costs” that would include PEG channel
capacity and certain equipment costs
associated with PEG access facilities.38
By contrast, cable companies have urged
the Commission to reaffirm, based on its
previous statement, that “capital costs”
are limited to costs associated with the
construction of PEG access facilities
(and thus do not include channel
capacity and equipment such as
cameras, or other equipment necessary
to run a PEG access facility).

36. In general, when a term is
undefined in a statute, courts look to
that term’s “ordinary meaning.” While
there is no general definition of the
precise term ‘“capital costs,”” Black’s
Law Dictionary defines a similar term,3°
“capital expenditure,” as “[a]n outlay of
funds to acquire or improve a fixed
asset,” and defines a “fixed asset,” or
“capital asset” as “[a] long-term asset
used in the operation of a business or
used to produce goods or services, such
as equipment, land, or an industrial
plant.” Merriam-Webster similarly
defines “capital expenditure” as ‘“‘costs
that are incurred in the acquisition or
improvement of property (as capital

38 Similarly, several commenters argue that
section 611’s grant of authority to require PEG
channels suggests that the cost of such channels
cannot count toward the five percent franchise fee
cap. We disagree with the notion that the Act’s
grant of authority to require designation for PEG use
necessarily excludes the costs of PEG from the
definition of franchise fees. As we note above, the
fact that the Act authorizes LFAs to impose such
obligations does not mean that the value of these
obligations should be excluded from the five
percent cap on franchise fees. Section 622 governs
“Franchise Fees” and makes clear that any items
not expressly excluded from that section’s broad
definition of franchise fees are included against the
statutory cap. Section 622 excludes some—but not
all—PEG-related costs.

39 Costs and expenditures are related, but not
identical, concepts. Black’s Law Dictionary defines
“cost” as “‘the amount paid or charged for
something; price or expenditure.” Black’s relevantly
defines “‘expenditure” as “‘a sum paid out.” While
we recognize that “cost” and “‘expenditure” have
distinct meanings in the accounting context, for the
purposes of our interpretation of section
622(g)(2)(C), we find that the meanings of these
terms are highly analogous—i.e., both pertain to
expending resources to acquire a capital asset.
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assets) or that are otherwise chargeable
to a capital account,” and defines
“capital assets” as “long-term assets
either tangible or intangible (as land,
buildings, patents, or franchises).” An
accounting textbook provides yet
another similar definition:

Expenditures for the purchase or expansion
of plant assets are called capital expenditures
and are recorded in asset accounts. . . . In
brief, any material expenditure that will
benefit several accounting periods is
considered a capital expenditure. Any
expenditure that will benefit only the current
period or that is not material in amount is
treated as a revenue expenditure.

We also note that capital costs are
distinct from operating costs (or
operating expenses), which are
generally defined as expenses “incurred
in running a business and producing
output.” Reflecting this distinction, the
Commission has distinguished between
costs incurred in building of PEG
facilities, which are capital costs, and
costs incurred in using those facilities,
which are not.

37. While we may also look to
legislative history or other context in
ascertaining a statute’s meaning, none of
these sources here compels a narrower
definition than that set forth above. The
legislative history is ambiguous: The
passage relied on by the Commission in
the First Report and Order, from a
summary in the House Report, notes
that “capital costs associated with the
construction of [PEG] access facilities
are excluded from the definition of a
franchise fee.” But section 622(g)(2)(C)
does not itself restrict capital costs to
costs that are construction related, nor
does this passage in the legislative
history expressly say that the capital
costs exclusion is limited to such costs.
And, as some commenters recognize,
not all capital costs related to PEG
access facilities are related to
construction: Studio equipment, vans,
and cameras, often have useful lives of
several years, and the costs of acquiring
such equipment are often capitalized.
Such costs therefore often fall within
the ordinary meaning of capital costs.
Had Congress wished to exclude such
costs, it could have done so by
narrowing the definition of “capital
costs” in the statute.

38. Consistent with our analysis
above, we find that the phrase “capital
costs” in section 622(g)(2)(C) should be
interpreted in a manner consistent with
its ordinary meaning. Based on the
definitions discussed above, the term
“capital cost” generally would be
understood to mean a cost incurred in
acquiring or improving a capital asset.
Because the ordinary meaning of this
term is not limited to construction-

related costs, we now find that the
definition of “capital costs” as used in
section 622(g)(2)(C) is not limited to
costs “incurred in or associated with the
construction of PEG access facilities.”
We conclude that while capital costs
include costs associated with the
construction of PEG access facilities,
they are not limited to such costs.40

39. The ordinary meaning of ‘““capital
costs” could encompass the acquisition
of a non-construction-related capital
asset—such as a van or a camera.
Section 622(g)(2)(C) only excludes
certain capital costs—those “which are
required by the franchise to be incurred
by the cable operator for [PEG] access
facilities.” Section 602(16) defines PEG
access facilities as “channel capacity

. . and facilities and equipment for the
use of such channel capacity.” In the
legislative history, Congress explains
that “[t]his may include vans, studios,
cameras, or other equipment relating to
the use of public, educational, or
governmental channel capacity.” Based
on this statutory language and
legislative history as well as the current
record, we believe at the present time
that the definition of “capital costs” in
section 622(g)(2)(C) includes equipment
purchased in connection with PEG
access facilities, even if it is not
purchased in conjunction with the
construction of such facilities.4 But, as
both sections 622(g)(2)(c) and 602(16)
make clear, the capital costs of such
equipment may be excluded only
insofar as they are for the use of PEG
channel capacity.

40. This interpretation seems most
faithful to the text of section
622(g)(2)(C), which does not restrict
capital costs to those that are related to
construction. We recognize that this
interpretation reflects a broader sense of
capital costs than described in the First
Report and Order. To the extent that our
interpretation in this document is
inconsistent with the Commission’s
earlier statements about the capital cost
exclusion, we find that the
interpretation in this Order better
comports with the Act’s language,
structure, and policy objectives.42

40 We agree with NATOA that franchising
authorities should be given an opportunity to show
that franchise fees are being spent on PEG capital
costs if a cable operator requests an offset against
franchise fees for non-monetary, cable-related
franchise provisions.

41We note that this view was affirmed by the
Sixth Circuit in Alliance.

42NCTA requests that we “make clear that cable
operators have the right to audit a franchising
authority’s use of the contributions and that a
franchising authority must provide reasonable
supporting documentation during an audit that
such funds are, or were, being used for PEG capital
expenses.” We decline to do so. We find nothing

41. We disagree with NCTA’s
assertion that there would have been
“no good reason’’ to grandfather PEG
equipment—such as vans and
cameras—if such equipment were
““subject to the permanent exception
from franchise fees under section
622(g)(2)(C).” The statute itself fully
excludes PEG obligations for franchises
in effect on October 30, 1984, but
excludes only PEG-related capital costs
for franchises granted after that date.
The broader exclusion for existing
franchises in section 622(g)(2)(B)
reflects the legislative intent to
grandfather the provisions of existing
PEG franchises. Section 622(g)(2)(C)
provides a narrower exclusion for new
franchises than the broad exclusion
enjoyed by grandfathered existing
franchises; one would therefore expect
these two exclusions to overlap, but not
be coextensive. Even under our
interpretation of section 622(g)(2)(C),
section 622(g)(2)(B) remains a much
broader exclusion than section
622(g)(2)(C): A number of costs—most
notably, operating expenses—would
still be excluded by section 622(g)(2)(B),
but not by section 622(g)(2)(C).43

42. PEG channel capacity. While we
find that the costs associated with the
provision of PEG channel capacity are
cable-related, in-kind costs that fall
within the definition of “franchise fee,”
we find that the record is insufficiently
developed to determine whether such
costs should be excluded from the
franchise fee as a capital cost under the
exemption in section 622(g)(2)(C). The
Second FNPRM stated that, while the
Act authorizes LFAs to require that
channel capacity be designated for PEG
use, this authorization does not
necessarily remove the costs of such
obligations from the five percent cap on
franchise fees. In the record in this
proceeding, cable operators generally
agreed with this statement, and LFAs
generally disagreed. As discussed above,
the Act’s authorization of a franchise
obligation (e.g., one related to PEG
access facilities or I-Nets) does not
remove that obligation from the five
percent cap on franchise fees. It follows,
then, that the costs associated with
providing PEG channel capacity fall
within this cap as a cable-related, in-
kind contribution unless they are

in the Act that precludes a cable operator from
auditing an LFA’s use of PEG capital funds, nor do
we find anything that gives a cable operator an
audit right. We note that under section 635(b) of the
Act, a court may award a cable operator the right
to audit if the court finds that relief appropriate.

43 Salaries and training are two examples of
operating costs excluded by section 622(g)(2)(B),
but not by section 622(g)(2)(C).



44734

Federal Register/Vol. 84, No. 166/ Tuesday, August 27, 2019/Rules and Regulations

otherwise excluded under section
622(g)(2).44

43. LFAs claim that the costs of
providing PEG channel capacity do fall
within section 622(g)(2)(C)’s exclusion
for PEG-related capital costs. In support,
they point out that the Act defines
“IPEG] access facilities” as “(A) channel
capacity designated for public,
educational, or governmental use; and
(B) facilities and equipment for the use
of such channel capacity.” Thus, they
assert, because section 622(g)(2)(C)
expressly applies to costs incurred by a
cable operator for “[PEG] access
facilities,” it necessarily applies to costs
associated with PEG channel capacity.
But, as the cable operators state, the
Act’s inclusion of channel capacity in
the definition of “[PEG] access
facilities” does not settle the question of
whether channel capacity costs fall
under section 622(g)(2)(C). This is
because section 622(g)(2)(C) excludes
only a particular subset of PEG access
facility costs—capital costs—from the
definition of franchise fees subject to the
five percent cap, and cable operators
claim that PEG channel capacity is not
a capital cost. Moreover, even assuming
that PEG channel capacity is not a
capital cost and is therefore subject to

44 One commenter notes that California law
requires ‘“‘all video service providers”’—a category
broader than just cable providers—to “designate a
sufficient amount of capacity” for the provision of
PEG channels. Because this requirement applies to
more than just cable operators, commenters argue,
it is a fee of ““general applicability” excluded under
section 622(g)(2)(A) from the definition of franchise
fee. The Eastern District of California recently held
that a CPUC fee under the same California law was
a fee of general applicability on these grounds. The
Ninth Circuit recently vacated and remanded this
ruling on other grounds. An assessment aimed only
at cable or cable-like services would not fall within
section 622(g)(2)(A)’s exclusion as a ““tax, fee, or
assessment of general applicability.” The text of
section 622(g)(2)(A) of the Cable Act identifies a
“tax, fee, or assessment imposed on both utilities
and cable operators or their services” as a
paradigmatic example of an assessment of “‘general
applicability.” The legislative history further
explains that an assessment of “‘general
applicability” “could include such payments as a
general sales tax, an entertainment tax imposed on
other entertainment business as well as the cable
operator, and utility taxes or utility user taxes
which, while they may differentiate the rates
charged to different types of utilities, do not unduly
discriminate against the cable operator as to
effectively constitute a tax directed at the cable
system.” Here, the provision of PEG capacity
appears to be an obligation specific to cable
operators—the California law itself references the
provision of PEG capacity by “cable operator[s].”
We also note that the PEG authority provided in
section 611 only applies to cable service, and that
there are no PEG requirements under federal law for
other video providers, like Direct Broadcast Service
(DBS) or over-the-top streaming services. In any
case, we need not settle the question whether a
specific state law is of general applicability to
determine whether the provision of PEG capacity,
in general, falls within the definition of “franchise
fee.” Accordingly, we decline to do so here.

the five percent cap, the record reveals
serious difficulties regarding how to
calculate the value of PEG channel
capacity to account for this cost.45

44. Given this, we find that the
questions raised by channel capacity are
complex, and that the record is not
developed enough to allow us to answer
them. We therefore defer this issue for
further consideration.#6 In the
meantime, we find that the status quo
should be maintained, and that channel
capacity costs should not be offset
against the franchise fee cap. This
approach will minimize disruption and
provide predictability to both local
franchise authorities and cable
operators.

45. Limits on LFA Authority To
Establish PEG Requirements. While we
do not reach a conclusion with respect
to the treatment of PEG channel
capacity, we reiterate here that sections
611(a) and 621(a)(4)(B) of the Act
restrict the authority of LFAs to
establish PEG channel capacity
requirements. We discussed the limits
imposed by section 611(a) in the First
Report and Order. We noted that, while
section 611(b) does not place a limit on
the amount of channel capacity that a
franchising authority may require,
section 621(a)(4)(b) provides that a
franchising authority may require
“adequate assurance” that the cable
operator will provide “adequate” PEG
access channel capacity, facilities, or
financial support. We determined that
“adequate,” as used in the statute,
should be given its ordinary meaning—
“‘satisfactory or sufficient.”

46. In the Second FNPRM, the
Commission again discussed the limits
on franchising authority requirements
for PEG channels under section 611(b),
identifying PEG channel capacity as an
in-kind contribution and seeking
comment on the effects on cable
operators and cable subscribers of
“allowing LFAs to seek unlimited”” PEG
operating support and other cable-
related, in-kind contributions. In
response, commenters submitted
examples of what they claim are LFA
requirements for excessive numbers of
PEG channels. LFAs responded with
comments defending such requirements,
as well as requirements for associated
PEG support.

45 NCTA proposes valuing channel capacity at
market cost; anything less, NCTA argues, would be
an additional subsidy beyond the cost of the service
itself. LFAs raise a host of problems with using the
fair market value approach to value channel
capacity.

46 We encourage parties to supplement the record
on the channel capacity issue. To the extent that we
are provided sufficient information to answer the
complex questions raised by channel capacity, we
intend to resolve them in the next twelve months.

47. We note that many states have
attempted to strike a balance between
the costs of PEG channels to cable
operators and the benefits of PEG
channels to the public by imposing
reasonable limits on PEG channel
capacity. For example, some states have
limited the number of PEG channels—
typically to two or three. Others have
required that PEG channels be returned
if they are not substantially used. States
have also tied the number of appropriate
PEG channels to the size of the
population served.

48. We decline the invitation by cable
operators to establish fixed rules as to
what constitutes “adequate” PEG
channel capacity under section
621(a)(4)(B).4” We recognize that the
number of channels necessary to further
the goals of the Cable Act might vary
depending on, among other things, the
number of subscribers within a
franchise, the area covered by a
franchise, the number of cable operators
within a franchise, the area’s population
and geography, the cable-related
community needs and interests, and
whether PEG channel capacity is
substantially used. In general, each of
these factors is relevant in determining
whether an LFA has exceeded its
authority under section 621(a)(4)(B) by
demanding more than “adequate”
capacity.48 We note that LFA demands
for PEG capacity requirements that are
more than “adequate’ are subject to
judicial challenge under section 635 of
the Act, as well as other forms of relief.
We also reserve the right to establish
fixed rules in the future should there be
widespread evidence of LFAs requiring
more than adequate PEG channel
capacity.

49. PEG transport. We find that the
installation of transport facilities
dedicated for long-term use by a PEG
provider for the transmittal of recurring
programming to a cable headend or
other point in the cable system—PEG
transport—does not count toward the

47 As noted, the Commission concluded that
“adequate” should be given its plain meaning,
““satisfactory or sufficient” in the First Report and
Order. The Sixth Circuit affirmed this
interpretation.

48 LFAs argue that relying on the section 621
“adequate” standard conflicts with the standards
established by section 626 in the context of
franchise renewals, which generally ask whether a
renewal proposal is reasonable to meet the “needs
and interests” of the community. We see no such
conflict. Section 621 establishes “General Franchise
Requirements,” and nothing in section 626 suggests
that these general limits do not apply in the context
of a franchise renewal. As NCTA points out, to find
that franchise renewals are constrained only by
section 626’s “needs and interests” inquiry would
mean, among other things, that franchise renewals
would be unconstrained by the statutory cap on
franchise fees in section 622.
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five percent franchise fee cap. For the
reasons explained above, we find that
exempting capital costs from the five
percent cap is consistent with the Act.
The expenditure for the installation of a
system that carries PEG programming
from a PEG studio to a cable operator’s
headend facility is a capital expenditure
because it is a long-term asset meant to
deliver the programming. The ongoing
costs associated with the maintenance
or operation of that facility would not
qualify as a capital expenditure,
however, as these are operating costs
that are necessary to run the business
and produce output. NCTA requests that
we declare PEG transport costs beyond
““a single PEG transport return line [that]
is dedicated to connecting the PEG
studio to the cable network or headend”
to count toward the five percent cap.
Although we agree that the costs
associated with the use of transport
lines for “episodic” or ‘‘short-term” PEG
programming is an operating cost that is
subject to the franchise fee cap, we
decline to establish a fixed quantity of
PEG transport return lines that is
“adequate”” under section 621(a)(4)(B).4°
Like the number of PEG channels on a
system, the number of adequate return
lines in a franchise area might vary
according to particular circumstances
like the number of subscribers in the
franchise area, the area covered by the
franchise and the number of cable
operators in the franchise. The number
also might vary depending on the
number of PEG channels provided in a
franchise area and the types of
programming offered over them.
Nevertheless, any LFA requests for
multiple transport connections
dedicated for long-term PEG use that the
cable operator considers to be more than
“adequate” are subject to judicial
challenge under section 635 of the Act.
50. We acknowledge the benefits of
PEG programming and find that our
interpretations adopted above are
faithful to the policy objectives of the
Cable Act. A significant number of
comments in the record stressed these
benefits, which include providing
access to the legislative process of the
local governments, reporting on local
issues, providing a forum for local
candidates for office, and providing a
platform for local communities—
including minority communities. Of
course, Congress itself similarly
recognized the importance of PEG
programming by authorizing LFAs to

49We note, however, that NCTA cites a
particularly egregious example of a “transport line
[that] is used once a year for a Halloween parade”
that seems well beyond what constitutes adequate
facilities.

require the provision of PEG channel
capacity in the Cable Act, and by
carving out certain costs of such
programming from the five percent cap
on franchise fees. Nothing in this
proceeding disturbs the Commission’s
longstanding view that PEG
programming serves an important role
in local communities.

51. At the same time, the Cable Act
seeks to encourage deployment and
competition by limiting the franchise
fees that LFAs may collect. These
include limitations on imposing costs
associated with the provision of PEG
programming. A number of cable
operators express concern with
excessive LFA requirements for PEG
channel capacity, support, and in-kind
contributions. Altice, for example, notes
that “PEG operational contributions

. . are common and routinely treated
as separate from the 5 percent franchise
fee.” Commenters likewise suggest that
these excessive PEG-related demands
can hinder competition and
deployment.

52. The Cable Act itself, as interpreted
in this Order, balances these costs and
benefits. By excluding PEG-related
capital costs from the five percent cap
on franchise fees, but leaving other PEG-
related exactions subject to that cap, the
Cable Act divides the financial burden
of supporting PEG programming
between LFAs and cable operators. By
counting a portion of these costs against
the statutory cap on franchise fees that
LFAs may collect, the Cable Act allows
LFAs to seek support for PEG
programming from cable operators,
while guarding against the possibility
that LFAs will make demands for such
programming without regard to cost.

53. Some commenters have suggested
that the proposals in the Second
FNPRM threaten to eliminate or
drastically reduce PEG programming.5°
We disagree. Significantly, any adverse
impact of our ruling on PEG
programming should be mitigated by (1)
the expansion of the “capital cost”
exclusion beyond merely capital costs
associated with construction; and (2)
our decision to defer ruling on whether
the costs of channel capacity may be
counted under this exclusion.5! Under

50 This concern was also expressed in a number
of letters from members of Congress.

51 NATOA et al. say that these aspects of our
decision will not have a mitigating impact on the
availability of PEG programming. They suggest that
this Order ““is not a boon to LFAs” because it was
already clear that both construction-related and
non-construction-related PEG equipment costs are
exempt from the franchise fee cap. This is incorrect.
As we explain above, the scope of the PEG capital
cost exemption previously was left unsettled. This
Order clarifies that issue by finding that equipment

the interpretation adopted in this Order,
cable operators will continue to provide
support where an LFA chooses, but
some aspects of that support will now
be properly counted against the
statutory five percent franchise fee cap,
as Congress intended.52 We recognize
that this represents a departure from the
longstanding treatment of PEG costs by
LFAs and cable operators. We do not,
however, believe that these conclusions
will eliminate PEG programming. Nor
do we believe that the existing practice
was lawful merely because it was
longstanding: the Commission’s duty is
to conform its rules to law, not tradition.

54. To the extent that existing
practices are inconsistent with the law,
LFAs will still have a choice: they can
continue to receive monetary franchise
payments up to the five percent cap,
they can continue to receive their
existing PEG support and reduce the
monetary payments they receive, or they
can negotiate for a reduction of both that
fits within the bounds of the law that
Congress adopted.

55. We find that the costs associated
with the construction, maintenance, and
service of an I-Net fall within the five
percent cap on franchise fees. Such
costs are cable-related, in-kind
contributions that meet the definition of
franchise fee. In particular, agreeing to
construct, maintain, and provide I-Net
service pursuant to the terms of a
franchise agreement is necessarily cable-
related, is an in-kind (i.e., non-
monetary) contribution imposed on a
cable operator by a franchise authority,
and is not included in one of the
enumerated exceptions from the
franchise fee in section 622(g)(2) of the
Act. Thus, we believe that including
such services in the franchise fee is
consistent with the statute. As we
tentatively concluded in the Second
FNPRM, treating cable-related, in-kind
contributions, such as I-Net
requirements, as franchise fees would
not undermine provisions in the Act
that authorize or require LFAs to impose
cable-related obligations on franchisees.
We disagree with LFA commenters who
argue that the cost of I-Nets should be
excluded from the franchise fee.
Although such commenters contend
that “[tlhe Commission’s proposal to

costs unrelated to construction may be considered
capital costs for purposes of section 622(g)(2)(C).

52 Finally, a number of commenters argue that
PEG requirements confer a benefit on the
community, like buildout requirements, and
therefore should similarly not be considered a
“contribution” to LFAs. We find that PEG
requirements are distinguishable from buildout
requirements for the reasons discussed below. PEG
requirements, unlike buildout requirements, are
also specifically discussed in the definition of
franchise fee.
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require LFAs to pay for I-Nets . . .
cannot be squared with the statute,” it
is entirely consistent with the statute to
find that franchising authorities may
impose cable-related requirements, such
as requiring dedicated channel capacity
on I-Nets, on cable operators, but also to
find that funding for these franchise
requirements applies against the five
percent cap. Similar to our conclusion
with respect to PEG support, while we
acknowledge that I-Nets provide
benefits to communities,>3 such benefits
cannot override the statutory
framework, which carves out only
limited exclusions from franchise fees.

56. Further, as we conclude above, we
disagree with commenters that section
611(b) of the Act, which authorizes
LFAs to require that channel capacity
on I-Nets be designated for educational
and governmental use, should be
interpreted to exempt the costs of I-Nets
from franchise fees. There is no basis in
the statutory text for concluding that
section 611(b) imposes any limit on the
definition of franchise fee. Moreover,
section 622(g) defines what is included
in the franchise fee, and section
622(g)(2) carves out only limited
exclusions for PEG-related costs and
does not exclude I-Net-related costs. As
we observe above, since Congress
enacted the PEG and I-Net provisions at
the same time it added the franchise fee
provisions, it could have explicitly
excluded all costs related to I-Nets if it
had intended they not count toward the
cap.54

57. We conclude that franchise terms
that require cable operators to build
their systems to cover certain localities
in a franchise area do not count toward

53 Anne Arundel County et al. contend that the
obligation to provide I-Nets “benefits not only the
public, but also the cable operator, who is in a
position to sell commercial services via I-Nets,” and
they argue that the Commission “offers no
explanation as to how such a mutually beneficial
arrangement constitutes a tax.” However, it is
unclear from the record to what extent, if any, cable
operators benefit from providing I-Nets.

54 Anne Arundel County et al. suggests that our
interpretation of the statute as it relates to I-Nets is
somehow inconsistent with the Commission’s
holding in a 1996 open video systems order.
Contrary to Anne Arundel County et al.’s assertion,
the Commission did not conclude in the OVS Order
that I-Nets were meant to be excluded from the
franchise fee. Rather, that order affirmed the
Commission’s decision to preclude local
franchising authorities from requiring open video
system operators to build I-Nets, while also
clarifying that this decision is not inconsistent with
permitting the local franchising authority to require
channel capacity on a network if an open video
system operator does build one. As we explain
above, it is entirely consistent with the statute to
find that franchising authorities may impose cable-
related requirements, such as requiring dedicated
channel capacity on I-Nets, but also to find that
funding for these requirements applies against the
five percent cap.

the five percent cap.>® As we explain
herein, Title VI establishes a framework
that reflects a fundamental bargain
between the cable authority and
franchising authority—a cable operator
may apply for and obtain a franchise to
construct and operate facilities in the
local rights-of-way and, in exchange, an
LFA may impose fees and other
requirements as set forth in the Act. The
statutory framework makes clear that
the authority to construct a cable system
is granted to the cable operator as part
of this bargain and that the costs of such
construction are to be borne by the cable
operator. Specifically, section
621(a)(2)(B) of the Act provides that
“[alny franchise shall be construed to
authorize the construction of a cable
system over public rights-of-way, and
through easements, . . . except that in
using such easements the cable operator
shall ensure . . . that the cost of the
installation, construction, operation, or
removal of such facilities be borne by
the cable operator or subscriber, or a
combination of both.” Because the
statute is clear that cable operators, not
LFAs, are responsible for the cost of
building out cable systems, it would be
inconsistent with the statutory text and
structure to count these costs as part of
the franchise fee.6 Both cable industry
and LFA commenters generally support
the contention that build-out obligations
should not count toward the five
percent franchise fee cap.5”

58. We also conclude that franchise
terms that require cable operators to
comply with customer service standards
do not count toward the five percent
cap.58 LFA commenters explain that
cable operators are required to comply
with customer service standards under
federal or state law, and that cable
franchises may include an obligation to

55 Build-out requirements are requirements that a
franchisee expand cable service to parts or all of the
franchise area within a specified period of time.

56 Because the statute is clear with regard to cable
operator responsibility for construction costs, we
reject ACA’s argument that “build-out obligations
should only be excluded [from the franchise fee] to
the extent an LFA needs to meet its obligation
under paragraph 621(a)(3)” to assure that access to
cable service is not denied to any group of potential
residential cable subscribers because of the income
of the residents of the local area in which such
group resides.

57 While some LFA commenters disagree with
distinguishing between build-out obligations and
other cable-related contributions such as PEG and
I-Net support based on which entities receive the
benefit of such obligations or whether such
obligations can be considered “essential” to the
provision of cable services, because we have
clarified the rationale for excluding build-out
obligations, we do not need to address these
arguments.

58n the Second FNPRM, we sought comment on
whether there are other requirements besides build-
out requirements that should not be considered
contributions to an LFA.

comply with customer service
standards. Notably, section 632 of the
Act directs the Commission to
“establish standards by which cable
operators may fulfill their customer
service requirements,” including “at a
minimum, requirements governing—(1)
cable system office hours and telephone
availability; (2) installations, outages,
and service calls; and (3)
communications between the cable
operator and the subscriber (including
standards governing bills and refunds.”
The Commission implemented this
mandate in § 76.309 of its rules, which
sets forth with specificity the customer
service standards to which cable
operators are required to adhere relating
to cable system office hours and
telephone availability, installations,
outages and service calls, and
communications between cable
operators and cable subscribers. We find
that franchise terms that require cable
operators to adhere to customer service
standards are not part of the franchise
fee. In contrast to in-kind, cable-related
contributions that are franchise fees
subject to the statutory cap, such as the
provision of free cable service to
government buildings or PEG and I-Net
support,3® customer service obligations
are not a ‘“‘tax, fee, or assessment”
imposed on a cable operator; they are
regulatory standards that govern how
cable operators are available to and
communicate with customers. Indeed,
as the legislative history explains, “[i]ln
general, customer service means the
direct business relation between a cable
operator and a subscriber,” and
“customer service requirements include
requirements related to interruption of
service; disconnection; rebates and
credits to consumers; deadlines to
respond to consumer requests or
complaints the location of the cable
operator’s consumer service offices; and
the provision to customers (or potential
customers) of information on billing or
services.” Based on our review of the
statutory text and legislative history, we
find no indication that Congress
intended that standards governing a
cable operator’s “direct business
relation” with its subscribers should
count toward the franchise fee cap.
Apart from ACA, no commenter argued

59'We clarify that if LFAs request build-out to an
area that includes a public building, we would
consider that to be a build-out requirement that is
not subject to the franchise fee. However, we note
that our conclusion with respect to build-out and
customer service requirements is entirely separate
from our findings regarding the provision of free or
discounted services to public buildings and the
provision of I-Net services. I-Net services as well as
free or discounted services to public buildings are
counted toward the franchise fee for the reasons
explained above.



Federal Register/Vol. 84, No. 166/ Tuesday, August 27, 2019/Rules and Regulations

44737

that customer service obligations should
be included as franchise fees.60

59. As we explain in this section, we
conclude that cable-related, in-kind
contributions will count toward the five
percent franchise fee cap at their fair
market value. Because we conclude
above that most cable related, in-kind
contributions must be included in the
franchise fee, cable operators and LFAs
must assign a value to them. In our prior
rulemakings, we did not provide
guidance on how to value such
contributions, but in the Second
FNPRM, the Commission recognized
that cable-related contributions could
count toward the franchise fee cap at
cost or at fair market value, and
proposed to count toward the franchise
fee cap at their fair market value.

60. Most critiques of applying fair
market valuation in this context
challenge how it could be applied to
PEG channel capacity. But, as discussed
above, we have not yet determined
whether to assign the value of PEG
channel capacity contributions toward
the five percent franchise fee cap, and
therefore we do not need to address
these arguments.

61. We must address the value of
other in-kind contributions, however,
including free service to public
buildings and I-Net contributions. We
believe that fair market value, where
there is a product in the market,5? is the
most reasonable valuation for in-kind
contributions because it is easy to
ascertain—cable operators have rate
cards to set the rates that they charge
customers for the services that they
offer. Moreover, a fair market valuation
“reflects the fact that, if a franchising
authority did not require an in-kind
assessment as part of its franchise, it
would have no choice but to pay the
market rate for services it needs from
the cable operator or another
provider.” 62 In contrast, valuing these
in-kind contributions at cost would
“shift the true cost of an exaction from
their taxpayer base at large to the
smaller subset of taxpayers who are also
cable subscribers.”” As we note above,
Congress adopted a broad definition of
franchise fee to limit the amount that

60 For the reasons discussed above, we disagree
with ACA that the costs of complying with
mandated customer service standards should be
counted toward the franchise fee cap.

61We note that certain business or enterprise
services may be comparable to I-Nets.

62 This demonstrates the flaw in NATOA et al.’s
argument that we must provide guidance on how
to calculate fair market value. If the LFA believes
that the cable operator’s proposed valuation is too
high, the LFA is free to forgo the in-kind
contribution, accept a monetary franchise fee
payment, and use the funds it received to purchase
the good or service in the competitive marketplace.

LFAs may exact from cable operators.
Accordingly, we conclude that a fair
market valuation for in-kind
contribution best adheres to
Congressional intent.

62. The franchise fee rulings we adopt
in this Order are prospective. Thus,
cable operators may count only ongoing
and future in-kind contributions toward
the five percent franchise fee cap after
the Order is effective. There is broad
record support for applying the rulings
prospectively; no commenter argues that
our rulings should apply retroactively to
allow cable operators to recoup past
payments that exceed the five percent
franchise fee cap. To the extent a
franchise agreement that is currently in
place conflicts with this Order, we
encourage the parties to negotiate
franchise modifications within a
reasonable time.3 If a franchising
authority refuses to modify any
provision of a franchise agreement that
is inconsistent with this Order, that
provision is subject to preemption
under section 636(c).

63. Many LFAs express concern that
our rulings could disrupt their budgets,
which rely upon the franchise fees that
they expect to receive. It is by no means
clear from the record what fiscal choices
remain available to the LFAs, but in any
event, delaying the effect of our decision
to address this concern would not be
consistent with the statutory text. It is
strongly in the public interest to prevent
the harms from existing franchise
agreements to continue for years until
those agreements expire. In addition,
the changes we adopt in this document
were reasonably foreseeable because we
largely adopt the tentative conclusions
set forth in the Second FNPRM.64
Finally, we note that LFAs can continue
to benefit from their agreements by

63 The City Coalition proposes that the parties
should modify their franchises to comply with this
Order via the franchise modification process set
forth in section 625 of the Act. Under those
procedures, an LFA has 120 days to make a final
decision about a cable operator’s request to modify
a franchise agreement. We do not adopt this
framework, however, because as NCTA points out,
the parties may not modify PEG requirements under
section 625, and therefore cable operators and LFAs
could not use that procedure to bring franchise
agreements into compliance in every case.
Therefore, we encourage the parties to negotiate
franchise modifications within a reasonable time
and find that 120 days should be, in most cases, a
reasonable time for the adoption of franchise
modifications.

64Indeed, the lawfulness of excluding costs
associated with PEG/I-Nets from the franchise fee
cap has been under Commission scrutiny for more
than a decade, and in 2008, the Sixth Circuit
affirmed the Commission’s determination as to new
entrants that PEG related costs which do not qualify
as capital costs are subject to the franchise fee cap.
Therefore, we find Anne Arundel County’s
argument that this “decision represents [an]
‘unexpected surprise”” to be unfounded.

choosing to continue to receive their
existing in-kind contributions, while
reducing the monetary payments they
receive.®s Thus, consistent with the Act,
we apply our rulings to future
contributions cable operators make
pursuant to existing franchise
agreements.

64. In this section, we address the
second issue remanded from the Sixth
Circuit in Montgomery County, which
relates to the Commission’s mixed-use
rule. As explained above, the court in
Montgomery County found that the
Commission, in its Second Report and
Order and Order on Reconsideration,
failed to identify a valid statutory basis
for its application of the mixed-use rule
to incumbent cable operators because
the statutory provision on which the
Commission relied to do so—section
602(7)(C) of the Act—applies by its
terms only to Title II carriers, and
“many incumbent cable operators are
not Title II carriers.” The court thus
vacated and remanded the mixed-use
rule as applied to those cable operators,
directing the Commission “to set forth
a valid statutory basis . . . for the rule
as so applied.” For the reasons set forth
below, we adopt our tentative
conclusion that the mixed-use rule
prohibits LFAs from regulating under
Title VI the provision of any services
other than cable services offered over
the cable systems of incumbent cable
operators, except as expressly permitted
in the Act.

65. Our conclusions regarding the
scope of LFAs’ authority to regulate
incumbent cable operators’ non-cable
services, facilities, and equipment
follow from the statutory scheme.
Congress in Title VI intended, among
other things, to circumscribe the ability
of franchising authorities to use their
Title VI authority to regulate non-cable
services provided over the cable systems

65 Take, for example, a franchise agreement that
requires a cable operator to deliver free cable
service to all municipal buildings and contribute a
monetary payment of five percent of its gross
revenues derived from the operation of its cable
system to provide cable services. In that case, the
LFA may wish to either (1) continue to receive the
existing free cable service and a monetary payment
of five percent minus the fair market value of that
service, or (2) discontinue service and receive a
monetary payment of five percent, or (3) reduce the
free cable service to select municipal buildings and
receive a monetary payment of the five percent
minus the fair market value of the reduced service.
However, what an LFA may not do is ask a cable
operator to “voluntarily” waive the statutory cap by
asking it to continue providing free cable service to
all municipal buildings and contribute the five
percent monetary payment, or request that a cable
operator waive anything else under the statute as
interpreted by the Commission. Accordingly, we
reject the request of NATOA that we clarify that this
Order “is permissive not mandatory.” Complying
with the terms of the statute is not optional.
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of cable operators and the facilities and
equipment used to provide those
services. As explained below, the
legislative history of the 1984 Cable Act
and subsequent amendments to Title VI
reflect Congress’s recognition that cable
operators potentially could compete
with local telephone companies in the
provision of telecommunications service
and its intent to maintain the then-
existing status quo concerning
regulatory jurisdiction over cable
operators’ non-cable services, facilities,
and equipment. Under the status quo,
regulation of non-cable services
provided over cable systems, including
telecommunications and information
services, was the exclusive province of
either the Commission or state public
utility commissions.66

66. The Mixed-Use Rule Prohibits
LFAs From Regulating Under Title VI
the Non-Cable Services, Facilities, and
Equipment of Incumbent Cable
Operators That Are Also Common
Carriers. As an initial matter, we
reaffirm the Commission’s application
of the mixed-use rule to prohibit LFAs
from using their cable franchising
authority to regulate any services other
than cable services provided over the
cable systems of any incumbent cable
operator that is a common carrier,67
with the exception of channel capacity
on I-Nets.68

67. As noted above, the Commission
in the First Report and Order found that
the then-existing operation of the local
franchising process constituted an
unreasonable barrier to new entrants in
the marketplace for cable services and to
their deployment of broadband, in

66 Specifically, the Commission historically has
had jurisdiction over interstate telecommunications
and information services. States have had
jurisdiction over intrastate telecommunications
services but not information services, which are
jurisdictionally interstate. We thus reject the City of
Eugene’s suggestion that maintaining the “status
quo” supports broad state and local authority over
non-cable services provided via cable systems.

67 “Non-cable” services offered by cable operators
include telecommunications services and non-
telecommunications services. Telecommunications
services offered by cable operators include, for
example, business data services, which enable
dedicated point-to-point transmission of data at
certain guaranteed speeds and service levels using
high-capacity connections, and wireless
telecommunications services. Non-
telecommunications services offered by cable
operators include, but are not limited to,
information services (such as broadband internet
access services), private carrier services (such as
certain types of business data services), and Wi-Fi
services. Cable operators also may offer facilities-
based interconnected Voice over Internet Protocol
(VoIP) service, which the Commission has not
classified as either a telecommunications service or
an information service, but which is not a cable
service.

68 Nothing in this Order is intended to limit LFAs’
express authority under section 611(b) of the Act to
require I-Net capacity.

violation of section 621(a)(1) of the Act.
The Commission adopted the mixed-use
rule with respect to new entrants to
address this unreasonable barrier. It
provides, in relevant part that LFAs’
jurisdiction applies only to the
provision of cable services over cable
systems. In particular, to the extent a
cable operator provides non-cable
services and/or operates facilities that
do not qualify as a cable system, it is
unreasonable for an LFA to refuse to
award a franchise based on issues
related to such services or facilities. For
example, an LFA may not use its video
franchising authority to attempt to
regulate an entire network beyond the
provision of cable services.

68. The Commission in the Second
Report and Order extended to
incumbent cable operators several rules
adopted in the First Report and Order,
including the mixed-use rule. Although,
as noted, the Sixth Circuit in
Montgomery County vacated and
remanded the Commission’s application
of the mixed-use rule with respect to
incumbent cable operators that are not
common carriers, it left undisturbed
application of the rule to incumbent
cable operators that are also common
carriers.®9 Consistent with the court’s
ruling, therefore, we adopt our tentative
conclusion and reaffirm that the mixed-
use rule prohibits LFAs from regulating
the provision of non-cable services
offered over the cable systems of
incumbent cable operators that are
common carriers.”®

69. Our interpretation is consistent
with the text of section 602(7)(C), which
excludes from the term “cable system”
“‘a facility of a common carrier which is
subject, in whole or in part, to the
provisions of Title II of this Act.” We
are not persuaded by assertions to the
contrary. Anne Arundel County et al.
argues, for example, that a cable
operator’s provision of
telecommunications services via its
cable system (either directly or through
a subsidiary) “‘does not . . . suddenly
[transform its cable system] into a Title
II facility” for purposes of applying the
section 602(7)(C) common carrier
exception. City of Philadelphia et al.
similarly argues that the common carrier

69 Under section 3(51) of the Act, a “provider of
telecommunications services” is a
“telecommunications carrier,” which the statute
directs “shall be treated as a common carrier under
this Act only to the extent that it is engaged in
providing telecommunications services.”” Thus, to
the extent that an incumbent cable operator
provides telecommunications service, it would be
treated as a common carrier subject to Title II of the
Act with respect to its provision of such
telecommunications service.

70NCTA asserts that many cable operators
currently provide telecommunications services.

exception in section 602(7)(C) was
meant to protect Title Il common
carriers from regulation by LFAs under
their Title VI franchising authority and
thus cannot reasonably be read to apply
to any cable operator that provides Title
II and other non-cable services over a
system that is a cable system.

70. To the extent these commenters
argue that section 602(7)(C) precludes
LFAs only from regulating non-cable
services provided over the facilities of
incumbent local exchange carriers that
subsequently begin to provide cable
service, we find such argument is not
supported by the language of the statute.
As noted in the Second FNPRM,
although new entrants into the cable
services market may confront obstacles
different from those of incumbent cable
operators, the statute makes no
distinction between these types of
providers. In the absence of any textual
basis for treating incumbent cable
operators that provide
telecommunications services differently
from new entrants that do so, we
conclude that a facility should be
categorized as “‘a facility of a common
carrier”” under section 602(7)(C) so long
as it is being used to provide some type
of telecommunications service,
irrespective of whether the facility was
originally deployed by a provider that
historically was treated as a “‘common
carrier.”

71. This interpretation also is
consistent with the legislative history of
the 1984 Cable Act. Although, as City of
Philadelphia et al. points out, one of the
concerns expressed in the legislative
history was the potential that cable
operators’ provision of
telecommunications services could
enable large users of such services to
bypass the local telephone companies
and thereby threaten universal service,
the legislative history also reflects
Congressional recognition that
“ultimately, local telephone companies
and cable companies could compete in
all communications services.” The
legislative history clarifies, moreover,
that Congress intended the 1984 Cable
Act to “maintain[] [then-]existing
regulatory authority overall . . .
communications services offered by a
cable system, including . . . services
that could compete with
communications services offered by
telephone companies.” Indeed, the
legislative history is replete with
statements reflecting Congress’s intent
to preserve the then-status quo
regarding the ability of federal, state,
and local authorities to regulate non-
cable services provided via cable
systems. In light of its stated intention
to maintain the jurisdictional status quo,
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we find that Congress intended via
section 602(7)(C) to preclude LFAs from
regulating under Title VI the provision
of telecommunications services by
incumbent cable operators, services that
historically have been within the
exclusive purview of the Commission
(with respect to interstate services) or
state public utility commissions (with
respect to intrastate services).”?
Moreover, section 602(7)(C) broadly
states that, with narrow exceptions, the
facility of a common carrier is only
“considered a cable system to the extent
such facility is used in the transmission
of video programming directly to
subscribers,” and therefore not with
respect to provision of any other
services. For these reasons, we see no
basis for altering our previous
conclusion, as upheld by the Sixth
Circuit,”2 that the mixed-use rule
prohibits LFAs from exercising their
Title VI authority to regulate the
provision of non-cable services
provided via the cable systems of
incumbent cable operators that are
common carriers, except as otherwise
provided in the Act.

72. The Mixed-Use Rule Prohibits
LFAs From Regulating Under Title VI
the Non-Cable Services, Facilities, and
Equipment of Incumbent Cable
Operators That Are Not Common
Carriers. We also adopt our tentative
conclusion that LFAs are precluded
from using their Title VI franchising
authority to regulate the non-cable
services (e.g., information services such
as broadband internet access) of
incumbent cable operators that do not
provide telecommunications services.
As directed by the court, we explain
herein our statutory bases for
concluding that LFAs lack authority
under Title VI to regulate non-cable
services of incumbent cable operators
that do not provide telecommunications
services.

73. Section 624 of the Act, which
principally governs franchising
authority regulation of services,
facilities, and equipment, provides in

71 This interpretation is reinforced by both the
text of section 621(b)(3) of the Act and its legislative
history (relating to the provision of
telecommunications services by cable operators),
which Congress added to Title VI through the
Telecommunications Act of 1996. The fact that
section 621(b)(3) seeks to protect incumbent cable
operators from LFA regulation under Title VI when
they provide certain non-cable services, i.e.,
telecommunications services, further undermines
LFAs’ assertion that the common carrier exception
in section 602(7)(C) was intended to shield from
LFA regulation only the provision of non-cable
services by new entrants.

72 Certain LFA advocates appear to concede that
the Act precludes LFAs from regulating under Title
VI a cable operator’s provision of
telecommunications services via its cable system.

subsection (a) that ““[a] franchising
authority may not regulate the services,
facilities, and equipment provided by a
cable operator except to the extent
consistent with [Title VI of the Act].” 73
The subsequent provision, section
624(b)(1), provides that franchising
authorities “may not . . . establish
requirements for video programming or
other information services.” 7¢ Although
the term “information service” is not
defined in section 624, the legislative
history of that provision distinguishes
“information service” from “‘cable
service.” In particular, the legislative
history explains that “[a]ll services
offered by a cable system that go beyond
providing generally-available video
programming or other programming are
not cable services” and ““a cable service
may not include ‘active information
services’ such as at-home shopping and
banking that allows transactions
between subscribers and cable operators
or third parties.”

74. We find significant that the
description of the term “information
services” in the legislative history (i.e.,
“services providing subscribers with the
capacity to engage in transactions or to
store, transfer, forward, manipulate, or
otherwise process information or data
[which] would not be cable services”)
aligns closely with the 1996
Telecommunications Act’s definition of
“information service” codified in
section 3(24) of the Act (i.e., “the
offering of a capability for generating,
acquiring, storing, transforming,
processing, retrieving, utilizing, or
making available information via
telecommunications’’). We conclude,
therefore, that for purposes of applying
section 624(b), interpreting the term
“information services” to have the
meaning set forth in section 3(24) of the
Act is most consistent with
Congressional intent.”5 Because the
Commission has determined that
broadband internet access service is an

7347 U.S.C. 544(a).

74 While the preamble to section 624(b)
specifically limits the provision to franchises
“granted after the effective date of this title” and
therefore appears to grandfather local regulation of
information services that may have occurred prior
to 1984, when Title VI took effect, we note that very
few franchises in effect today were granted prior to
that year.

75 The fact that the “information services”
definition in section 3(24) of the Act was enacted
as part of the 1996 Act—more than ten years after
Congress passed section 624(b)—supports our
conclusion that LFAs lack authority under section
624(b)(1) to regulate information services. The
absence in Title VI of specific references to the
section 3(24) definition of “information service”
suggests only that Congress, in passing the 1996
Act, did not wish to re-open the 1984 Cable Act;
it does not indicate that Congress intended to grant
LFAs general authority to regulate information
services.

“information service” under section
3(24),76 we likewise find that section
624(b)(1) precludes LFAs from
regulating broadband internet access
provided via the cable systems of
incumbent cable operators that are not
common carriers. Moreover, even if the
definition set forth in section 3(24) was
not the intended definition of
“information services” for purposes of
section 624(b)(1), the highly analogous
descriptions of this term in the
legislative history of the 1984 Act also
would apply to broadband internet
access service. Thus, in either case,
LFAs may not lawfully impose fees for
the provision of information services
(such as broadband internet access) via
a franchised cable system or require a
franchise (or other authorization) for the
provision of information services via
such cable system.”” We also clarify that
LFAs and other state and local
governmental units cannot impose
additional requirements on mixed-use
“cable systems” in a manner
inconsistent with this Order and the Act
under the pretense that they are merely
regulating facilities and equipment
rather than information services.”8

75. Although we recognize that a later
provision, section 624(b)(2)(B), permits
franchising authorities to enforce
requirements for “broad categories of
video programming or other services,”
when read together with the specific
injunction against regulation of
“information services” in section
624(b)(1), we find that it would be
unreasonable to construe section
624(b)(2)(B) as authorizing LFA
regulation of information services when
(b)(1) precludes franchising authorities
from regulating such services.”? As we
noted in the Second FNPRM, the
legislative history explains that section
624(b)(2)’s grant of authority ““to enforce

76 The Commission in 2018 reinstated the
“information service” classification of broadband
internet access service.

77 Application of the mixed-use rule to broadband
internet access service is not tied to the
Commission’s classification of broadband as an
information service. Under the Commission’s prior
conclusion in 2015 that broadband internet access
service is a Title II telecommunications service, the
mixed-use rule would apply based on the
provisions of Title VI for the reasons explained
above.

78 For this reason, we reject assertions that section
624’s grant of authority to “establish” and
“enforce” certain requirements for facilities and
equipment would permit LFAs to bypass the
statutory prohibition on regulation of information
services.

79 We note further that the limitation on the
ability of franchising authorities to establish
requirements under section 624(b)(1) extends
specifically to “information services,” whereas the
authority granted to franchising authorities in
section 624(b)(2) makes no mention of “information
services.”
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requirements . . . for broad categories
of video programming or other services”
was intended merely to “assure[] the
franchising authority that commitments
made in an arms-length situation will be
met,” while protecting the cable
operator from “‘being forced to provide
specific programming or items of value
which are not utilized in the operation
of the cable system.” Reading these
provisions together, it is apparent that
Congress intended to permit LFAs to
enforce franchise requirements
governing “other services” under (b)(2),
but only to the extent they are otherwise
permitted to establish such
requirements under (b)(1).8° Because
LFAs lack authority to regulate
information services under section
624(b)(1), they may not lawfully enforce
provisions of a franchise agreement
permitting such regulation under
section 624(b)(2), even if such
provisions resulted from arms-length
negotiations between the cable operator
and LFA.81 That is, the grant of
authority to “enforce” certain
requirements under section 624(b)(2)(B)
does not give franchising authorities an
independent right to impose
requirements that they otherwise may
not “establish” under section 624(b)(1).
We thus reject claims to the contrary.
76. As discussed above, Congress in
the 1984 Cable Act intended to preserve
the status quo with respect to federal,
state, and local jurisdiction over non-
cable services, which lends further
support to our conclusion that LFAs
may not use their cable franchising
authority to regulate information
services provided over a cable system.
Because information services that are
interstate historically have fallen
outside the lawful regulatory purview of
state and local authorities,82 including

80 Although the legislative history provides
examples of “broad categories of video
programming,” it does not specify what services are
encompassed within the phrase “other services” for
purposes of applying section 624(b)(2)(B). Although
the phrase “other services” is ambiguous, it would
be unreasonable to conclude that Congress intended
for it to include services, such as information
services, that franchising authorities are not
empowered to regulate under section 624. Rather,
we find it more reasonable to construe the phrase
as referring to services that franchising authorities
lawfully could require under Title VI, such as the
provision of PEG channels and I-Net capacity. We,
therefore, reject Anne Arundel County et al.’s
assertion that the term “other service” in section
624(b)(2)(B) includes information services.

81'We thus disagree with City Coalition’s
contention that “[i]f. . . a cable operator agrees to
undertake obligations regarding information
services though arms-length negotiation—be they
obligations regarding facilities that are not part of
the cable system or obligations regarding noncable
services—then a LFA may enforce those
obligations.”

82The Commission has determined that the term
“information service” has essentially the same

LFAs, construing section 624(b) to bring
those services within the scope of
permissible LFA authority under Title
VI would be fundamentally at odds with
Congressional intent. For this reason,
we reject City of Philadelphia et al.’s
contention that our application of the
mixed-use rule is barred by the Act
because “[t]he ‘regulatory and
jurisdictional status quo’ in 1984 . . .
included [LFAs’] use of the franchise
and franchise agreement to regulate . .
cable systems that [Congress] recognized
were carrying both cable services and
non-cable communications services.”
The statutory design as reflected in
other provisions of Title VI reinforces
our conclusion that LFAs are precluded
under section 624(b)(1) from regulating
non-cable services provided over the
cable systems of incumbent cable
operators that are not common carriers.
LFAs, therefore, may not lawfully
regulate the non-cable services of such
cable operators, including information
services (such as broadband internet
access), private carrier services (such as
certain types of business data services),
and interconnected VolP service.83 For
example, this precludes LFAs from not
only requiring such a cable operator to
pay fees or secure a franchise to provide
broadband service via its franchised
cable system, but also requiring it to
meet prescribed service quality or
performance standards for broadband
service carried over that cable system.
77. We find unconvincing arguments
that the statute compels a broader
reading of LFAs’ authority under Title
VI to regulate cable operators’ non-cable
services, facilities, and equipment.
Anne Arundel County et al. maintains,
for example, that because section 624(a)
grants LFAs authority to regulate a
‘““cable operator,” a term the Act defines
as “[a] person . . . who provides cable
service over a cable system,” LFAs
generally are authorized to regulate any
of the services provided by a “cable
operator” over a “cable system,”
including non-cable services.84 Anne

meaning as the term “enhanced service” for
purposes of applying the Act. Moreover, even
assuming that LFAs at the time Congress passed the
1984 Cable Act used their cable franchising
authority to regulate non-cable services as City of
Philadelphia et al. asserts, the provisions of section
624 plainly evidence Congressional intent to treat
pre- and post-Act cable franchises differently.

83 Although interconnected VoIP service has not
been classified by the Commission, LFA regulation
of this service is prohibited under the mixed-use
rule, as clarified in this Order, regardless of whether
it is deemed a telecommunications service or an
information service.

84Insofar as Anne Arundel County et al. is
arguing that “once a cable operator, always a cable
operator,” and “once a cable system, always a cable
system,” i.e., that when a cable operator deploys
facilities, those facilities remain part of a cable

Arundel County et al. contends further
that under section 624(b), LFAs “to the
extent related to the establishment or
operation of a cable system . . . ma
establish requirements for facilities and
equipment” and argues that the Act
cannot be construed as limiting LFAs’
jurisdiction to cable services since it
permits LFAs to require, for example,
build out and institutional networks.
We disagree with these arguments.
Although, as Anne Arundel County et
al. and others note, the Act in certain
circumstances permits LFAs to impose
on cable operators certain requirements
that are not strictly related to the
provision of cable service, such
circumstances constitute limited
exceptions to the general prohibition on
LFA regulation of non-cable services
contained in section 624.85 They also do
not override the specific prohibition on
regulation of information services set
forth in section 624(b)(1). This
interpretation accords with one of the
1984 Cable Act’s principal purposes to
“continue[] reliance on the local
franchising process as the primary
means of cable television regulation,
while defining and limiting the
authority that a franchising authority
may exercise through the franchise
process.”

78. We also conclude, contrary to the
assertions of some commenters, that it
would conflict with Congress’s goals in
the Act to permit LFAs to treat
incumbent cable operators that are not
common carriers differently from
incumbent cable operators and new
entrants that are common carriers in
their provision of information services,
including broadband internet access
service. As we noted in the Second
FNPRM, incumbent and new entrant
cable operators (whether or not they are
also common carriers) often compete in
the same markets and offer nearly
identical services to consumers. Thus,
to allow LFAs to regulate the latter
group of providers more strictly, such as
by subjecting them to franchise and fee
requirements for the provision of non-
cable services, could place them at a

system even when used to provide non-cable
services, we disagree with that assertion. Consistent
with our interpretation of section 602(7)(C) above,
we find that a more reasonable reading of the
statute is that the nature of facilities (i.e., “cable
system” or not) depends on how the facilities are
used, not on whether the provider offered cable
service at the time the facilities were deployed.
85NATOA et al. agree that the grant to LFAs of
authority to require I-Nets is an exception from the
general injunction in section 621(b)(3)(D) against
requiring cable operators to provide
telecommunications services or facilities. NATOA
eta 1. also appear to concede that section 624(b)
precludes LFAs from regulating under Titled VI
information services provided over cable systems.
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competitive disadvantage.86 A report
submitted by NCTA asserts, for
example, that two fixed broadband
providers may build out their networks
differently, with one utilizing wireless
backhaul and the other using landline
backhaul, but “if one has inputs
subjected to [fees] and the other does
not, the differential . . . treatment can
distort competition between the two,
even when the services provided . . .
are indistinguishable to the consumer.”
The distortion to competition that stems
from “hampering a subset of
competitors,” in turn, reduces the
incentives of those competitors to invest
in cable system upgrades for the
provision of both cable and non-cable
services, which could thwart the 1996
Act’s goals to promote competition
among communications providers and
secure lower prices and higher quality
services for consumers.8” Such
regulations, moreover, impede the
Commission’s development of a
“consistent regulatory framework across
all broadband platforms,” which is
“lo]ne of the cornerstones of [federal]
broadband policy.” 88

79. We also are not convinced by
arguments that interpreting the Act to
bar LFAs from regulating non-cable
facilities and equipment placed in
public rights-of-way would pose a safety
risk to the public because cable
operators would have unfettered
discretion to install non-cable facilities
without review or approval by local
authorities. Section 636(a) of the Act
specifically provides that “[n]othing in
[Title VI] shall be construed to affect
any authority of any State, political

86 As NCTA notes, under the First Report and
Order, LFAs may not lawfully require a
telecommunications carrier with a preexisting right
to access public rights-of-way for the provision of
telecommunications services, to secure a Title VI
franchise to provide non-cable services over its
network. We agree with NCTA that a cable operator
with a preexisting right to access public rights-of-
way for the provision of cable service likewise
should not be required to obtain a separate
authorization to provide non-cable services over its
cable system, given that there is no incremental
burden on the rights-of-way.

87 We find no record basis for concluding that
these concerns are raised only with respect to
incumbent cable operators, and not new entrants.

88 The fact that section 602(7)(C) excludes from
the term “‘cable system” a facility of a common
carrier subject to Title II of the Act does not
persuade us that Congress intended to permit LFAs
to regulate incumbent cable operators that are not
common carriers differently from incumbent cable
operators and new entrants that are common
carriers in their provision of non-cable services.
Rather, given Congress’s desire in the Act to ensure
“competitively neutral and nondiscriminatory”
regulation, we find that section 602(7)(C)’s carve
out of Title II facilities from the definition of “cable
system” merely evinces Congressional intent to
preclude franchising authorities from regulating any
telecommunications services carried over a cable
system.

subdivision, or agency thereof, or
franchising authority, regarding matters
of public health, safety, and welfare, to
the extent consistent with the express
provisions of [Title VI].” This provision,
which is an express exception to Title
VI's general prohibition on franchising
authority regulation of non-cable
facilities and equipment, thus permits
LFAs to impose requirements on non-
cable facilities and equipment designed
to protect public safety, so long as such
requirements otherwise are consistent
with the provisions of Title VI.

80. As noted above, Title VI does not
permit franchising authorities to extract
fees or impose franchise or other
requirements on cable operators insofar
as they are providing services other than
cable services. Ample record evidence
shows, however, that some states and
localities are purporting to assert
authority to do so outside the limited
scope of their authority under Title VL.
These efforts appear to have followed
the decision by the Supreme Court of
Oregon in City of Eugene v. Comcast,
which upheld a local government’s
imposition of an additional seven
percent “telecommunications” license
fee on the provision of broadband
services over a franchised cable system
with mixed use facilities. To address
this problem, we now expressly
preempt any state or local requirement,
whether or not imposed by a franchising
authority, that would impose
obligations on franchised cable
operators beyond what Title VI allows.89
Specifically, we preempt (1) any
imposition of fees on a franchised cable
operator or any affiliate using the same
facilities franchised to the cable
operator 90 that exceeds the formula set
forth in section 622(b) of the Act and the
rulings we adopt in this document,
whether styled as a “franchise” fee,
“right-of-access” fee, or a fee on non-
cable (e.g., telecommunications or
broadband) services, and (2) any
requirement that a cable operator with
a Title VI franchise secure an additional
franchise or other authorization to
provide non-cable services via its cable
system.?1 We base these conclusions on

89 Such preemption applies to the imposition of
duplicative taxes, fees, assessments, or other
requirements on affiliates of the cable operator that
utilize the cable system to provide non-cable
services.

90 For example, a cable operator may provide
voice or broadband services through affiliates, and
an LFA could not impose duplicative fees on those
affiliates.

91We do not set forth an exhaustive list of state
and local laws and legal requirements that are
deemed expressly preempted. Rather, we simply
clarify that state and local laws and other legal
requirements are preempted to the extent that they
conflict with the Act and the Commission’s

Congress’s express decision to preempt
state and local laws that conflict with
Title VI of the Communications Act
(section 636(c)), the text and structure of
Title VI and the Act as a whole,
Congressional and Commission policies
(including the policy of nonregulation
of information services), and the
Supremacy Clause of the U.S.
Constitution.92

81. Authority to Preempt. Congress
has the authority to preempt state law
under Article VI of the U.S.
Constitution. While Congress’s intent to
preempt sometimes needs to be
discerned or implied from a purported
conflict between federal and state law,
here Congress spoke directly to its
intent to preempt state and local
requirements that are inconsistent with
Title VI. This express preemption
extends beyond the actions of any state
or local franchising authority. Section
636(c) of the Act provides that “any
provision of law of any State, political
subdivision, or agency thereof, or
franchising authority, or any provision
of any franchise granted by such
authority, which is inconsistent with
this chapter shall be deemed to be

implementing rules and policies. As discussed in
paragraph below, such preempted requirements
include those expressly approved in Eugene.

92 Contrary to some assertions in the record, we
find that the Second FNPRM provided adequate
notice to interested parties that the Commission
could exercise its preemption authority under
section 636(c) to address local regulation of non-
cable services outside Title VI. In support of its
tentative conclusion that “[s]ection 624(b) of the
Act prohibits LFAs from using their franchising
authority to regulate the provision of information
services, including broadband internet access
service,” the Second FNPRM specifically cited
section 636(c) and set forth the text of that
provision nearly verbatim. In addition, the
Commission in the Second FNPRM tentatively
concluded that preempted “entry and exit
restrictions” include requirements that an
incumbent cable operator obtain a franchise to
provide broadband internet access service and that
LFAs therefore are expressly preempted from
imposing such requirements. The Commission
sought comment on that tentative conclusion and

n “whether there are other regulations imposed by
LFAs on incumbent cable operators’ provision of
broadband internet access service that should be
considered entry and exit restrictions, or other
types of economic or public utility-type regulations,
preempted by the Commission.” Such regulations
include duplicative fee and franchise requirements
imposed by franchising authorities such as the City
of Eugene, which is a “governmental entity
empowered by . . . [s]tate [] or local law to grant
a [cable franchise].” Indeed, the fact that multiple
LFA advocates recognized that the Second FNPRM
could be read to seek comment on the
Commission’s authority to preempt requirements
imposed outside Title VI contradicts claims that the
Second FNPRM did not adequately apprise parties
of the possible scope of the Commission’s
preemption ruling. Moreover, the fact that cable
commenters in this proceeding referenced section
636(c) as a potential basis for our preemption ruling
demonstrates that such ruling is a “logical
outgrowth” of the Second FNPRM.
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preempted and superseded.” 93 The
reference in section 636(c) to “this
chapter” means that Congress intended
to preempt any state or local law (or any
franchise provision) that is inconsistent
with any provision of the
Communications Act, whether or not
codified in Title VI.94 Moreover, section
636(c) applies broadly to “any
[inconsistent] provision of law” of “‘any
State, political subdivision, or agency
thereof.” 95 That means that Congress
intended that states and localities could
not “end-run” the Act’s limitations by
using other governmental entities or
other sources of authority to accomplish
indirectly what franchising authorities
are prohibited from doing directly.9®

82. Where Congress provides an
express preemption provision such as
section 636(c), the Commission has
delegated authority to identify the scope
of the subject matter expressly
preempted and assess whether a state’s
law falls within that scope. The
Commission may, therefore, expressly
bar states and localities from acting in
a manner that is inconsistent with both
the Act and the Commission’s
interpretations of the Act, so long as
those interpretations are valid. We
therefore disagree with assertions that
the Commission lacks authority to
preempt non-cable regulations imposed
by states and localities pursuant to non-
Title VI sources of legal authority.

83. Scope of Preemption. The
Commission’s task, then, in interpreting
the scope of preemption under section
636(c) is to determine whether specific
state or local requirements are
inconsistent with Title VI or other
provisions in the Communications Act.
Looking at the provisions of Title VI and
the Act as a whole, we have little
trouble concluding that Congress did
not intend to permit states,
municipalities, or franchising
authorities to impose fees or other

93 For purposes of this provision, the term “State”’
has the meaning given such term in section 3 of the
Act. Section 3, in turn, provides that “the term
‘State’ includes the District of Columbia and the
Territories and possessions.”

94 Section 636(c)’s reference to “this chapter” is
to the Communications Act of 1934, as amended,
which is codified in Chapter 5 of Title 47 of the
United States Code. Section 636(c)’s reference to
“this chapter” stands in contrast to other provisions
in section 636, which reference “this subchapter,”
or Title VI of the Act.

95 Contrary to some LFAs’ assertion, given that
Congress in section 636(c) expressly preempted
certain state and local laws, we need not find that
federal preemption of laws governing intrastate
telecommunications services is permissible under
the “impossibility exception.” Nevertheless, we
find that the impossibility doctrine further supports
our decision herein.

96 Contrary to the suggestion of the City of
Eugene, our preemption authority does not depend
on section 706 of the Act.

requirements on cable operators beyond
those specified under Title VI, under the
guise of regulating ‘“‘non-cable services”
or otherwise restricting a cable
operator’s construction, operation, or
management of facilities in the rights-of-
way.

84. As an initial matter, we note that
Title VI establishes a framework that
reflects the basic terms of a bargain—a
cable operator may apply for and obtain
a franchise to access and operate
facilities in the local rights-of-way, and
in exchange, a franchising authority
may impose fees and other requirements
as set forth and circumscribed in the
Act. So long as the cable operator pays
its fees and complies with the other
terms of its franchise, it has a license to
operate and manage its cable system free
from the specter of compliance with any
new, additional, or unspecified
conditions (by franchise or otherwise)
for its use of the same rights-of-way.

85. The substantive provisions of Title
VI make the terms of this bargain clear.
For starters, section 621(a)(1) provides
franchising authorities with the right to
grant franchises, and section 621(a)(2)
explains that such franchises “‘shall be
construed to authorize the construction
of a cable system over public rights-of-
way . . .” A “cable operator,” in turn,
may not provide “cable service” unless
the cable operator has obtained such a
franchise. Other provisions make clear
that a franchise does not merely
authorize the construction of a cable
system, but also the “management and
operation of such a cable system,97
including the installation of Wi-Fi and
small cell antennas attached to the cable
system.”

86. The right to construct, manage,
and operate a “cable system” does not
mean merely the right to provide cable
service.?8 Numerous provisions in Title
VI evidence Congress’s knowledge and
understanding that cable systems would
carry non-cable services—including
telecommunications and information
services. The definition of “cable
system,” for example, anticipates that
some facilities may carry both
telecommunications and cable services.

97 We therefore reject LFA assertions that the
absence in section 621(a)(2) of an express grant of
authority to “operate” a cable system evinces
Congress’s intent that a Title VI franchise bestow
only the right to construct, but not to operate, a
cable system over public rights-of-way.

98 As noted, under section 621(a)(2), “[alny
franchise shall be construed to authorize the
construction of a cable system over public rights-
of-way.” Because the “‘construction of a cable
system” includes the installation of facilities and
equipment needed to provide both cable and non-
cable services, such as wireless broadband and Wi-
Fi services, the grant of a Title VI franchise bestows
the right to place facilities and equipment in rights-
of-way to provide such services.

With respect to information services,
section 601 of the Act provides that one
of Title VI's purposes is to “assure that
cable communications provide and are
encouraged to provide the widest
possible diversity of information
sources and services to the public.”
And, as we have already seen, Congress
expressly provided in section 624(b) for
“mixed-use” facilities that carry both
cable services and “video programming
or other information services.”

87. The legislative history reinforces
the conclusion that Congress
understood that a franchised ““cable
system” would carry both cable and
non-cable services. The House Report,
for example, explains that “[t]he term
‘cable system’ is not limited to a facility
that provides only cable service which
includes video programming. Quite the
contrary, many cable systems provide a
wide variety of cable services and other
communications services as well. A
facility would be a cable system if it
were designed to include the provision
of cable services (including video
programming) along with
communications services other than
cable service.”

88. The point is that Congress was
well aware that “cable systems” would
be used to carry a variety of cable and
non-cable services. It follows that
Congress could have, if it wanted,
provided significant leeway for states,
localities, and franchising authorities to
tax or provide other regulatory
restrictions on a cable system’s
provision of non-cable services in
exchange for the cable operator
receiving access to the rights-of-way.
But as it turns out, the balance of Title
VI makes clear that Congress sharply
circumscribed the authority of state or
local governments to regulate the terms
of this exchange. In this document, we
make clear that, under section 636(c),
states, localities, and franchising
authorities may not impose fees or
restrictions on cable operators for the
provision of non-cable services in
connection with access to such rights-
of-way, except as expressly authorized
in the Act. We provide further
explanation in two critical areas to
clarify that these categories of state and
local restrictions are preempted: (a)
Additional franchise fees beyond those
authorized in section 622 and (b)
additional franchises or regulatory
restrictions on a cable operator’s
construction, management, or operation
of a cable system in the rights-of-way.

89. Additional fees. Both Congress
and the Commission have recognized
that the franchise fee is the core
consideration that franchising
authorities receive in exchange for the
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cable operator’s right to access and use
the rights-of-way. As explained in detail
above, Congress carefully circumscribed
how this fee should be calculated: It
provided that “the franchise fees paid
by a cable operator with respect to any
cable system shall not exceed 5 percent
of such cable operator’s gross revenues
derived in such period from the
operation of the cable system to provide
cable services”. We must assume that
Congress’s careful choice of words was
intentional. While the fee would apply
to the “cable operator” with respect to
any ‘“‘cable system,” it would only apply
to revenue obtained from ‘““cable
services,” not non-cable services that
Congress understood could provide
additional sources of revenue.

90. We find additional support for
this conclusion in Congress’s broad
definition of the term ‘““franchise fee,”
which covers “any tax, fee, or
assessment of any kind imposed by a
franchising authority or other
governmental entity on a cable operator
or cable subscriber or both, solely
because of their status as such.” This
broad definition was intended to limit
the imposition of any tax, fee, or
assessment of any kind—including fees
purportedly for provision of non-cable
services or for, access to, use of, or the
value of the rights of way—to five
percent of the cable operator’s revenue
from cable services.99 And its language
reinforces the text of section 636(c) by
making clear that a different state or
local “governmental entity”” cannot end-
run the cap by imposing fees for access
to any public right of way within the
franchise area or in instances of
overlapping jurisdiction.

91. In reaching this conclusion, we
read the phrase “solely because of their
status as such” as protective language
intended to place a ceiling on any sort
of fee that a franchising authority might
impose on a cable operator qua cable
operator or qua franchisee—that is, any
fee assessed in exchange for the right to
construct, manage, or operate a cable
system in the rights-of-way. We
therefore reject the claim of some
commenters that this language permits
localities to charge additional fees so
long as the cable operator also acts as a
telecommunications provider or internet
service provider, or so long as the state
or locality can articulate some non-cable

99 State and local advocates do not appear to
dispute that section 622(b) limits franchise fees to
five percent of a cable operator’s gross revenues
derived from the provision of cable service only.
Rather, their claims, as discussed herein, are that
fees on broadband and telecommunications services
are not “franchise fees” at all—claims that we show
are belied by the text, structure, and purposes of
Title VI

related rationale for its actions. This
alternate rationale flies in the face of
statutory text. As noted above, a “cable
operator” is defined not only as a
person or entity that provides cable
service, but also one that “controls or is
responsible for, through any
arrangement, the management and
operation of such a cable system.” The
management or operation of a cable
system includes the maintenance of the
system to provide non-cable services—
which Congress understood would be
supplied over the same cable
facilities.1090 Because a fee that a state or
locality imposes on a cable operator’s
provision of non-cable services relates
to the “manage[ment] and operat[ion]”
of its cable system, such fee is imposed
on the cable operator ““solely because of
[its] status’ as a cable operator and is
capped by section 622.

92. The structure of section 622 as a
whole provides further support for our
reading. The language ““solely because
of their status as such” operates to
distinguish fees imposed on cable
operators for access to the rights-of-way
(“franchise fees”), which are capped,
from “any tax, fee, or assessment of
general applicability,” which are not.
Section 622 thus envisions two
mutually exclusive categories of
assessments—(1) fees imposed on cable
operators for access to the rights-of-way
in their capacity as franchisees (that is,
“solely because of their status as such”)
and (2) broad-based taxes. Understood
in this manner, any assessment on a
cable operator for constructing,
managing, or operating its cable system
in the rights-of-way is subject to the
five-percent cap—even if other non-
cable service providers (e.g.,
telecommunications or broadband
providers) are subject to the same or
similar access fees.101 This is because

100 As NCTA notes, a service provider may have
status as a cable operator either because of its
provision of cable service or because of its
operation of a cable system. A service provider that
is operating a cable system to provide broadband
internet access service thus is providing such
service ‘“‘solely because of” its status as a cable
operator.

101 Although a “franchise fee”” does not include
“any tax, fee, or assessment of general
applicability,” we note that this exception excludes
a tax, fee, or assessment ‘“which is unduly
discriminatory against cable operators or cable
subscribers.” Even if “‘telecommunications” fees
such as those at issue in Eugene could reasonably
be characterized as fees of general applicability by
virtue of their application to providers other than
cable operators, we find that such fees would be
“unduly discriminatory”’—and thus constitute
“franchise fees”—as applied to franchised cable
operators. This is because such fees are assessed on
cable operators in addition to the five percent
franchise fees such operators must pay for use of
public rights-of-way. That is, cable operators must
pay twice for access to rights-of-way (i.e., one fee

the definition of “franchise fee” in
section 622(g)(1) centers on why the fee
is imposed on a cable operator, i.e.,
“solely because of [its] status” as a
franchisee, and not to whom the fee is
imposed, i.e., “solely applicable” to a
cable operator. The entire category of
“franchise fees” is subject to the five-
percent cap, in distinction to generally-
applicable taxes whose validity must be
shown, at least in part, by their
application to broader classes of entities
or citizens beyond providers of cable
and non-cable communications
services.102

93. The legislative history and
purposes of the 1984 Cable Act support
this broad and exclusive interpretation
of the term “franchise fees.” It reveals,
for example, that Congress initially
established the section 622(b) cap on
franchise fees out of concern that local
authorities could use such fees as a
revenue-raising mechanism. A reading
of section 622 that would permit states
and localities to circumvent the five
percent cap by imposing unbounded
fees on “non-cable services” would
frustrate the Congressional purpose
behind the cap and effectively render it
meaningless. The legislative history
behind the 1996 amendments to section
622(b) make this intent explicit. Prior to
1996, section 622 provided, in relevant
part, that ““the franchise fees paid by a
cable operator with respect to any cable
system shall not exceed [five percent] of
such cable operator’s gross revenues
derived . . . from the operation of the
cable system.” The House Report
accompanying the 1996 amendment,103
which explained the addition of the key
limitation ‘““for the provision of cable
services” in section 622(b), provides
that:

Franchising authorities may collect
franchise fees under [section 622 of the Act]
solely on the basis of the revenues derived
by an operator from the provision of cable
service. . . . This section does not restrict the
right of franchising authorities to collect
franchise fees on revenues from cable
services and cable-related services, such as,
but not limited to, revenue from the
installation of cable service, equipment used
to receive cable service, advertising over

for cable service and a second fee for non-cable
service), whereas non-cable providers must pay
only once for such access (i.e., for non-cable
service). We, therefore, conclude that interpreting
the Act to preclude localities from assessing fees on
cable operators’ use of rights-of-way to provide non-
cable services would be “competitively neutral and
nondiscriminatory,” contrary to the suggestion of
some commenters.

102 We thus disagree with assertions that Congress
did not intend for franchise fees to cover cable
operators’ use of public property for the provision
of services other than cable services.

103 The conference agreement adopted the House
version of this provision.
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video channels, compensation received from
video programmers, and other sources related
to the provision of cable service over the
cable system.

94. If, as CAPA asserts, Congress had
intended the term ‘“‘cable operator” as
used in section 622(b) to refer to an
entity only to the extent such entity
provides cable service, there would
have been no need for Congress to
amend section 622(b) in this manner.

95. Although, as LFA advocates note,
section 621(d)(2) of the Act provides
that “[n]othing in [Title VI] shall be
construed to affect the authority of any
State to regulate any cable operator to
the extent that such operator provides
any communication service other than
cable service, whether offered on a
common carrier or private contract
basis,” this provision is not an
affirmative grant to states of authority to
regulate non-cable services that they
historically have not been empowered
to regulate. First, the term “‘State” in
section 621(d) does not extend to LFAs;
it is defined by reference to section 3 of
the Communications Act. The
legislative history makes clear that this
was a reference to the division of
regulatory authority between the “state
public utility commission and . . . the
FCC.” Second, this provision merely
reflects Congress’s intent in the 1984
Cable Act to preserve the status quo
with respect to federal and state
jurisdiction over non-cable services. As
noted, under the then-existing status
quo, the Commission had jurisdiction to
regulate interstate services; states had
jurisdiction to regulate intrastate
services. Because the Commission
historically has concluded that
information service is jurisdictionally
interstate, it traditionally has fallen
outside the proper regulatory sphere of
state and local authorities.1%4 Moreover,
the Commission has long recognized the
impossibility of separately regulating
interstate and intrastate information
services. Thus, neither a state nor its
political subdivisions may lawfully
regulate such service under section

104 For example, the Commission previously has
stated that it has independent authority to displace
state and local regulations in accordance with the
longstanding federal policy of nonregulation for
information services. For more than a decade prior
to the 1996 Act, the Commission consistently
preempted state regulation of information services
(which were then known as “enhanced services”).
When Congress adopted the Commission’s
regulatory framework and its deregulatory approach
to information services in the 1996 Act, it thus
embraced its longstanding policy of preempting
state laws that interfere with our federal policy of
nonregulation. Because broadband internet access
service is jurisdictionally interstate whether
classified as a telecommunications or an
information service, regulatory authority over such
service resides exclusively with the Commission.

621(d)(2) by requiring a cable operator
with a Title VI franchise to pay a fee or
secure a franchise or other authorization
to provide broadband internet access
service over its cable system. To
conclude otherwise would contravene
Congress’s intent in Title VI to maintain
the jurisdictional status quo with
respect to federal, state, and local
regulation of non-cable services.105

96. We find unpersuasive NATOA et
al.’s selective reading of the legislative
history to conclude that Congress
intended to permit states and localities
to require franchised cable operators to
pay additional rights-of-way fees for the
provision of non-cable services. NATOA
et al. note that the House Conference
Report accompanying the 1996
amendment stated that “‘to the extent
permissible under state and local law,
communications services, including
those provided by a cable company,
shall be subject to the authority of a
local government to, in a
nondiscriminatory and competitively
neutral way, manage its public rights-of-
way and charge fair and reasonable
fees.” Although the cited legislative
history is relevant to our interpretation
of the statute,1°6 we do not read this
language so broadly as permitting states
and localities to charge redundant or
duplicative fees on cable franchisees
that are subject to the five-percent cap—
a reading that would, as we have
explained, eviscerate the cap entirely.
Rather, we conclude that, under section
636(c), and taking into account the
provisions of Title VI as a whole, any
fees that exceed the five-percent cap, as
formulated in section 622, are not “fair
and reasonable.” 107

105 We also reject claims that section 621(d)(1)’s
grant to states of authority to require the filing of
tariffs by cable operators for the provision of certain
non-cable services reflects Congress’s intent to
permit state regulation of those services. As
explained above, that provision was intended only
to permit states to require tariffs for services that
they otherwise were authorized to regulate, such as
telecommunications services that are purely
intrastate.

106 As some LFA advocates note, the Commission
previously noted in passing that, while a cable
operator is not required to pay cable franchise fees
on revenues from non-cable services, this rule
“does not apply to non-cable franchise fee
requirements, such as any lawful fees related to the
provision of telecommunications service.” For the
reasons explained below, we would deem an LFA’s
assessment of a cable operator twice for accessing
public rights-of-way (once as a cable operator and
again as a telecommunications provider) to be
unlawful as not “fair and reasonable” nor
“competitively neutral and nondiscriminatory.” To
the extent our earlier statement may suggest any
broader application, we disavow it based on the
record before us and the arguments made
throughout this item.

107 We disagree with LFA assertions that this
interpretation is inconsistent with section 253 of
the Act and the Commission’s 2018 Wireless

97. Consistent with Congress’s intent,
as early as 2002, the Commission has
construed section 622(b) to permit
franchising authorities to include in the
revenue base for franchise fee
calculations only those revenues
derived from the provision of cable
service.198 Thus, if a cable operator
generates additional revenue by
providing non-cable services over its
cable system, such additional revenue
may not be included in the gross
revenues for purposes of calculating the
cable franchise fee.109

98. As courts have recognized, the
Commission is charged with ‘“‘the
ultimate responsibility for ensuring a
‘national policy’ with respect to
franchise fees.” We exercise that
authority in this document by making
clear that states, localities, and cable
franchising authorities are preempted
from charging franchised cable
operators more than five percent of their
gross revenue from cable services. This
cap applies to any attempt to impose a
“tax, fee, or assessment of any kind”
that is not subject to one of the
enumerated exemptions in section
622(g)(2) on a cable operator’s non-cable

Infrastructure Order. Although section 253 permits
states and localities to require “fair and reasonable”
compensation from telecommunications providers
on a “‘competitively neutral and nondiscriminatory
basis” for use of public rights-of-way, as explained
above, we find that imposing fees on cable
operators beyond what Title VI allows is neither
“fair and reasonable” nor “competitively neutral
and nondiscriminatory.”” Moreover, although the
Commission in the Wireless Infrastructure Order
concluded, among other things, that fees to use the
rights-of-way to deploy small cells for the provision
of telecommunications must be cost-based and no
greater than those charged to “similarly situated”
entities for comparable uses of the rights-of-way, we
do not believe that our approach in this document
introduces any inconsistency. Rather, as NCTA
notes, we merely recognize that under the Act,
cable operators must compensate local governments
for accessing public rights-of-way under a statutory
framework different from that applicable to
telecommunications providers, and that Congress
did not intend for them to be assessed twice for the
provision of cable service or the facilities used in
the provision of such service. Any difference in
approach, therefore, follows from different
standards established by Congress in sections II and
VI of the Act.

108 In the Cable Modem Declaratory Ruling, for
example, the Commission stated that under section
622(b) the franchise fees paid by a cable operator
with respect to any cable system may not exceed
five percent of the cable operator’s gross revenues
derived from the operation of the cable system to
provide cable services. Because cable modem
service was then deemed to be an information
service, the Commission concluded that revenue
from cable modem service would not be included
in the calculation of gross revenues from which the
franchise fee ceiling is determined.

1091 the First Report and Order, the Commission
affirmed its prior interpretation of section 622(b) by
clarifying that a cable operator is not required to
pay franchise fees on revenues from non-cable
services. Thus, internet access services, including
broadband data services, and any other non-cable
services are not subject to ‘cable services’ fees.
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services or its ability to construct,
manage, or operate its cable system in
the rights-of-way.

99. Additional Franchises or Other
Requirements. Congress also made clear
that states, localities, and franchising
authorities lack authority to require
additional franchises or place additional
nonmonetary conditions on a cable
operator’s provision of non-cable
services that are not expressly
authorized in the Act. Several
provisions state explicitly that
franchising authorities may not regulate
franchised “‘cable systems” to the extent
that they provide telecommunications
services. In addition, as we noted above,
section 624(b)(1) precludes franchising
authorities from “establish[ing]
requirements for video programming or
other information services.” In the
mixed-use rule we adopt in this
document, we reasonably construed this
provision to prohibit LFAs from
regulating information services
provided over cable systems.

100. As noted above, section 636(c)
operates to preempt state and local
requirements that would use non-Title
VI authority to accomplish indirectly
what franchising authorities are
prohibited from doing directly.
Consistent with this reasoning, we
conclude that any state or local law or
legal requirement that obligates a cable
operator franchised under Title VI to
obtain a separate, additional franchise
(or other authorization) or imposes
requirements beyond those permitted by
Title VI to provide cable or non-cable
services, including telecommunications
and information services, over its cable
system conflicts with the Act and thus
also is expressly preempted by section
636(c). The mixed-use rule we adopt in
this document represents a reasonable
interpretation of the relevant provisions
of Title VI as well as a balanced
accommodation of the various policy
interests that Congress entrusted to the
Commission; therefore, it too has
preemptive effect under section
636(c).110

101. Public Policy. Apart from our
analysis of the text and structure of the

110 We reject arguments that the Commission
lacks authority to preempt state and local regulation
of information services without asserting ancillary
jurisdiction over information services. Because we
are relying on express preemption authority under
section 636(c), there is no reason for us to rely upon
ancillary authority in this proceeding.

Act and our longstanding delegated
authority to preempt state regulations
that are inconsistent with the Act, our
preemption decisions in this document
are also consistent with Congress’s and
the Commission’s public policy goals
and an appropriate response to
problems that are apparent in the
record.

102. Recognizing that excessive
regulation at the local level could limit
the potential of cable systems to deliver
a broad array of services, Congress
expressed its intent to “minimize
unnecessary regulation that would
impose an undue economic burden on
cable systems” and “assure that cable
communications provide and are
encouraged to provide the widest
possible diversity of information
sources and services to the public.”
More generally, section 230(b) of the Act
expresses Congress’s intent ‘“to preserve
the vibrant and competitive free market
that presently exists for the internet and
other interactive computer services,
unfettered by Federal or State
regulation.” 111 Accordingly, the
Commission has previously preempted
state and local regulations that would
conflict with this federal policy of
nonregulation of information services.
These longstanding federal policies
provide further support for our decision
in this document to read Title VI as
prohibiting states, localities, and
franchising authorities from imposing
fees and obligations on cable operators
beyond those expressly set forth in that
Title.

103. Our preemption decision in this
document will advance these federal
policies by preventing further abuses of
state and local authorities of the kind
manifested in the record in this
proceeding. In recent years,
governmental entities at the local level
increasingly have sought to regulate
non-cable services provided over mixed-
use cable systems franchised under Title
VI, particularly broadband internet
access service. Such governmental
entities have included not only state
and local franchising authorities acting
pursuant to the cable franchising
provisions of Title VI, but also state and

111 “Interactive computer services” are defined, in
relevant part, as “‘any information service, system,
or access software provider that provides or enables
computer access by multiple users to a computer
service, including specifically a service or system
that provides access to the Internet. . . .”

local entities purportedly acting
pursuant to their police powers to
regulate public rights-of-way or other
powers derived from sources outside
Title VI. Although the record reveals
that such regulation takes many
different forms, NCTA and other
industry advocates have expressed acute
concerns about two particular kinds of
state and local regulation: (1)
Requirements obligating cable operators
with a Title VI franchise that are subject
to the franchise fee requirement in
section 622(b) of the Act to pay
additional fees for the provision of non-
cable services (such as broadband
internet access) via their cable systems;
and (2) requirements obligating cable
operators with a Title VI franchise to
secure an additional franchise (or other
authorization) to provide non-cable
services over their cable systems. Our
preemption decisions in this document
are carefully tailored to address these
problems and prevent states and
localities from continuing to circumvent
the carefully calibrated terms of Title VI
through these and similar kinds of
regulations.

104. We disagree with those
commenters who attempt to minimize
the harm posed by the state and local
requirements that we preempt in this
document. We disagree, for example,
that cable industry claims regarding the
impact of duplicative fee and franchise
requirements on broadband deployment
are belied by the industry’s substantial
investments to date in broadband
infrastructure, and that such
requirements thus will not adversely
affect broadband investment going
forward. As the record reflects, even if
cable operators were to continue to
invest, such investments likely would
be higher absent such requirements, and
even small decreases in investment can
have a substantial adverse impact on
consumer welfare. We also are
persuaded that the imposition of
duplicative requirements may deter
investment in new infrastructure and
services irrespective of whether or to
what extent a cable operator passes on
those costs to consumers. Contrary to
the assertions of some commenters, we
also believe that such requirements
impede Congress’s goal to accelerate
deployment of “advanced
telecommunications capability to all
Americans.”
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105. Other Legal Considerations. In
reaching our decision in this document,
we agree with the majority of courts that
have found that a Title VI franchise
authorizes a cable operator to provide
non-cable services without additional
franchises or fee payments to state or
local authorities. In so doing, we
repudiate the reasoning in a 2016
decision by the Supreme Court of
Oregon in City of Eugene v.
Comcast,112which appears to have
prompted an increasing number of
states and municipalities to impose fees
on franchised cable operators’ provision
of non-cable services.113 In Eugene, the
court upheld the city’s imposition of a
separate, additional
“telecommunications” license fee on
the provision of broadband services over
a franchised cable system, reasoning
that the fee was not imposed pursuant
to the city’s Title VI cable franchising
authority, but rather, under the city’s
authority as a local government to
impose fees for access to rights-of-way
for the provision of telecommunications
services. For the reasons stated above,
we conclude that Eugene fundamentally
misreads the text, structure, and
legislative history of the Act, and clarify
that any state or local regulation that
imposes on a cable operator fees for the
provision of non-cable services over a
cable system franchised under Title VI
conflicts with section 622(b) of the Act
and is preempted under section
636(c).114

106. As noted above, although
sections 602(7)(C) and 624(b)(1) by their

112 The regulations at issue in Eugene included
that: (i) Comcast’s franchise agreement for the
provision of cable services over the city’s public
rights-of-way did not give it the right to provide
cable modem service over those rights-of-way; (ii)
the Communications Act did not give Comcast an
independent right to provide cable modem service
over the city’s public rights-of-ways; (iii) the Act did
not preclude the city from assessing fees on
revenues derived from Comcast’s provision of cable
modem service over public rights-of-way; and (iv)
such fees did not constitute franchise fees under
section 622(b) of the Act.

113 NCTA asserts that in the wake of Eugene, a
multitude of cities in Oregon have adopted or
reinterpreted ordinances to impose fees on gross
revenues derived from the provision of broadband
services, in addition to those already imposed
under cable franchises. NCTA notes that multiple
communities in Ohio also have passed ordinances
requiring that cable operators secure a “Certificate
of Registration” in addition to a state-issued cable
franchise before offering non-cable services, and
that such certificates require payment of additional
fees as a condition of occupying rights-of-way.
NCTA asserts further that such duplicative fees are
imposed not only at the local level, but also at the
state level.

114 Such regulation includes not only
requirements imposed by a state or locality acting
pursuant to the cable franchising provisions of Title
VI, but also requirements imposed by a state or
locality purportedly acting pursuant to any powers
granted outside Title VI.

terms circumscribe franchising
authority regulation of non-cable
services pursuant to Title VI, section
636(c) makes clear that state and local
authorities may not end-run the
provisions of Title VI simply by
asserting some other source of
authority—such as their police powers
to regulate access to public rights-of-
way—to accomplish what Title VI
prohibits. To be sure, section 636(a)
provides that “[n]othing in [Title VI]
shall be construed to affect any
authority of any State, political
subdivision, or agency thereof, or
franchising authority, regarding matters
of public health, safety, and welfare, to
the extent consistent with the express
provisions of [Title VI].” While we
recognize that states and municipalities
possess authority to manage rights-of-
way that is distinct from their cable
franchising authority under Title VI,
states and localities may not exercise
that authority in a manner that conflicts
with federal law. As the U.S. Supreme
Court has found, “[w]hen federal
officials determine, as the FCC has here,
that restrictive regulation of a particular
area is not in the public interest, [s]tates
are not permitted to use their police
power to enact such . . . regulation.”
107. Our decision in this document
still leaves meaningful room for states to
exercise their traditional police powers
under section 636(a).115 While we do
not have occasion in this document to
delineate all the categories of state and
local rules saved by that provision, we
note that states and localities under
section 636(a) may lawfully engage in
rights-of-way management (e.g., road
closures necessitated by cable plant
installation, enforcement of building
and electrical codes) so long as such
regulation otherwise is consistent with
Title VI. Similarly, we do not preempt
state regulation of telecommunications
services that are purely intrastate, such
as requirements that a cable operator
obtain a certificate of public
convenience and necessity to provide
such services. State regulation of
intrastate telecommunications services
is permissible so long as it is consistent
with the Act and the Commission’s
implementing rules and policies.11¢ We
also do not disturb or displace the
traditional role of states in generally

115 Gjven the robust scope that we retain in this
Order for the operation of section 636(a), we reject
the City of Eugene’s assertion that we have not
engaged in “meaningful discussion” of this
provision.

116 We note, for example, that section 253(a) of
the Act prohibits state or local statutes, regulations,
or other legal requirements that prohibit or have the
effect of prohibiting the ability of any entity to
provide “any interstate or intrastate
telecommunications service.”

policing such matters as fraud, taxation,
and general commercial dealings, so
long as the administration of such laws
does not interfere with federal
regulatory objectives.

108. We also find unconvincing Anne
Arundel County et al.’s argument that
the Commission’s preemption of state
and local management of public rights-
of-way violates the Tenth Amendment
to the U.S. Constitution by “direct[ing]
local governments to surrender their
property and management rights to
generate additional funds for use in the
expanded deployment of broadband.” In
particular, Anne Arundel County et al.
contends that by preventing states and
localities from overseeing use of their
rights-of-way, the Commission
effectively is commanding them to grant
rights-of-way access on terms
established by the Commission, rather
than state or local governments. That
argument fails for multiple reasons.

109. The Tenth Amendment provides
that “[t|he powers not delegated to the
United States by the Constitution, nor
prohibited by it to the States, are
reserved to the States respectively, or to
the people.” We find that Anne Arundel
County et al. has failed to demonstrate
any violation of the Tenth Amendment.
As the Supreme Court has stated, ““[ilf
a power is delegated to Congress in the
Constitution, the Tenth Amendment
expressly disclaims any reservation of
that power to the States.” Therefore,
when Congress acts within the scope of
its authority under the Commerce
Clause, no Tenth Amendment issue
arises. Regulation of interstate
telecommunications and information
services, and cable services, is within
Congress’ authority under the
Commerce Clause. Thus, because our
authority derives from a proper exercise
of Congressional power, the Tenth
Amendment poses no obstacle to our
preemption of state and local laws and
other legal requirements.

110. We also find no merit to
arguments that the Commission’s
preemption of certain state and local
requirements constitutes an improper
“commandeering” of state governmental
power. The Supreme Court has
recognized that “where Congress has the
authority to regulate private activity
under the Commerce Clause,”” Congress
has the “power to offer States the choice
of regulating that activity according to
federal standards or having state law
preempted by federal regulation.” Title
VI provides that a franchising authority
“may award” franchises “in accordance
with this title.” It thus simply
establishes limitations on the scope of
that authority when and if exercised.
Here, we are simply requiring that,
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should state and local governments
decide to open their rights-of-way to
providers of interstate communication
services within the Commission’s
jurisdiction, they do so in accordance
with federal standards. As noted,
Congress in section 636(c) expressly
authorized Commission preemption of
state and local laws and other legal
requirements that conflict with federal
standards. Because the Commission has
the constitutional authority to adopt
such standards, and because those
standards do not require that state or
local governments take or decline to
take any particular action, we conclude
that our preemption decisions in this
Order do not violate the Tenth
Amendment.117

111. As proposed in the Second
FNPRM, we find that the conclusions
set forth in this Order, as well as the
Commission’s decisions in the First
Report and Order 118 and Second Report
and Order,119 as clarified in the Order

117 We also conclude that our actions do not
violate the Fifth Amendment to the U.S.
Constitution. The “takings” clause of the Fifth
Amendment provides: “[N]or shall private property
be taken for public use, without just
compensation.” First, our actions herein do not
result in a Fifth Amendment taking. Courts have
held that municipalities generally do not have a
compensable “ownership” interest in public rights-
of-way, but rather hold the public streets and
sidewalks in trust for the public. Moreover, even if
there was a taking, Congress provided for “just
compensation” through cable franchise fees.
Section 622(h)(2) of the Act provides that a
franchising authority may recover a franchise fee of
up to five percent of a cable operator’s annual gross
revenues derived from the provision of cable
service. Congress intended that the cable franchise
fee serve as the consideration given in exchange for
a cable operator’s right to use public rights-of-way.
Our actions herein do not eviscerate the ability of
local authorities to impose such franchise fees.
Rather, our actions simply ensure that local
authorities do not impose duplicative fees for the
same use of rights-of-way by mixed use facilities of
cable operators, contrary to express statutory
provisions and policy goals set forth in the Act.

118 In the First Report and Order, the Commission
adopted time limits for LFAs to render a final
decision on a new entrant’s franchise application
and established a remedy for applicants that do not
receive a decision within the applicable time frame;
concluded that it was unlawful for LFAs to refuse
to grant a franchise to a new entrant on the basis
of unreasonable build-out mandates; clarified
which revenue-generating services should be
included in a new entrant’s franchise fee revenue
base and which franchise-related costs should and
should not be included within the statutory five
percent franchise fee cap; concluded that LFAs may
not make unreasonable demands of new entrants
relating to PEG channels and I-Nets; adopted the
mixed-use network ruling for new entrants; and
preempted local franchising laws, regulations, and
agreements to the extent they conflict with the rules
adopted in that order.

1191n the Second Report and Order, the
Commission extended to incumbent cable operators
the rulings in the First Report and Order relating
to franchise fees and mixed-use networks and the
PEG and I-Net rulings that were deemed applicable
to incumbent cable operators, i.e., the findings that
the non-capital costs of PEG requirements must be

on Reconsideration, apply to franchising
actions taken at the state level and state
regulations that impose requirements on
local franchising. In the First Report and
Order, the Commission declined to
“address the reasonableness of demands
made by state level franchising
authorities” or to extend the “findings
and regulations” adopted in its section
621 orders to actions taken at the state
level. It noted that many state
franchising laws had only been in effect
for a short time and that the
Commission lacked a sufficient record
regarding their effect. In the Order on
Reconsideration, the Commission
indicated that if any interested parties
believed the Commission should revisit
the issue in the future, they could
present the Commission with evidence
that the findings in the First Report and
Order and Second Report and Order
““are of practical relevance to the
franchising process at the state-level and
therefore should be applied or extended
accordingly.”

112. In the Second FNPRM, we again
asked whether the Commission should
apply the decisions in this proceeding
to franchising actions and regulations
taken at the state level. As we noted,
more than ten years have passed since
the Commission first considered
whether to apply its decisions
interpreting section 621 to state-level
franchising actions and state
regulations. The decade of experience
with the state-franchising process, along
with comments responding to the
questions related to this issue raised in
the Second FNPRM, provide us with an
adequate record regarding the effect of
state involvement in the franchising
process.

113. We now find that the better
reading of the Cable Act’s text and
purpose is that that the rules and
decisions adopted in this Order, as well
as those adopted in the First Report and
Order and Second Report and Order,
should fully apply to state-level
franchising actions and regulations.
First, we see no statutory basis for
distinguishing between state- and local-
level franchising actions. Nor do we
think such a distinction would further
Congress’s goals: Unreasonable
demands by state-level franchising
authorities can impede competition and
investment just as unreasonable
demands by local authorities can. While
we need not opine on the

offset from the cable operator’s franchise fee
payments, that it is not necessary to adopt standard
terms for PEG channels, and that it is not per se
unreasonable for LFAs to require the payment of
ongoing costs to support PEG, so long as such
support costs as applicable are subject to the
franchise fee cap.

reasonableness of specific state actions
raised by commenters, we find that
there is evidence in the record that state
franchising actions—alone or
cumulatively with local franchising
actions—in some cases impose burdens
beyond what the Cable Act allows. We
see no reason—statutory or otherwise—
why the Cable Act would prohibit these
actions at the local level but permit
them at the state level.

114. The Cable Act does not
distinguish between state and local
franchising authorities. Section 621(a)
and the other cable franchising
provisions of Title VI circumscribe the
power of “franchising authorities” to
regulate services provided over cable
systems. The Cable Act defines
“franchising authority” as “any
governmental entity empowered by
Federal, State or local law to grant a
franchise.” In other words, the
provisions of Title VI that apply to
“franchising authorities” apply equally
to any entity “empowered by . . .
law”—including state law—*‘to grant a
franchise.” Many states have left
franchising to local authorities, making
those authorities subject to the limits
imposed under Title VI. Twenty-three
states, however, have empowered a
state-level entity, such as a state public
utility commission, to grant cable
franchise authorizations, rendering
them ““franchising authorities” under
Title VI. Bolstering the conclusion that
Congress intended the Cable Act to
govern state-level action is section 636
of the Cable Act, which expressly
preempts “any provision of law of any
State, political subdivision, or agency
thereof, or franchising authority, or any
provision of any franchise granted by
such authority” that conflicts with the
Cable Act.120 Limiting the Commission’s
rulings to local-level action would call
for some plausible interpretation of
these provisions; those opposing the
extension of the Commission’s rulings
to state franchising authorities offer
none. Accordingly, we find that the
Cable Act does not distinguish between
state- and local-level franchising
actions, and that the Commission’s
rulings should therefore apply equally
to both.

115. In addition, we find unavailing
claims in the record that the
Commission should limit its decisions
to local authorities for policy reasons.
To the contrary, we find that extending

120 As we explain above, this preemption does not
extend to state regulation of intrastate
telecommunications services or regulation related
to matters of public health, safety, and welfare that
otherwise is consistent with the Act, and nothing
in this Order is intended to disturb the traditional
role that states have played in these regards.
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the Commission’s rulings to state level
franchising actions and regulations
furthers the goals of the Cable Act.
Unreasonable barriers to entry imposed
by any franchising authority—state or
local—frustrate the goals of competition
and deployment. In the First Report and
Order, we found that removing
regulatory obstacles posed by local
franchising authorities would further
these goals. We now find that this
policy rationale applies with equal force
to franchising actions taken at the state
level.

116. We disagree that extending the
Commission’s rulings to state-level
franchising and regulation, however,
will eliminate the benefits of state-level
action. We are not persuaded that
extending the Commission’s rulings to
state-level actions would prevent—or
even discourage—state-level franchising
and regulation. Indeed, applying the
Commission’s rulings to state-level
action will merely ensure that the same
rules that apply to LFAs also apply at
the state level.121 This consistency is
itself beneficial, ensuring that various
statutory provisions—such as sections
621 and 622—are interpreted uniformly
throughout the country. As one
commenter notes, ‘“‘state-level cable
regulations may be modeled on the
federal act, and so, allowing disparate
interpretations of the same language
could lead to confusion among
consumers, regulators, and franchisees.”

117. Nor should applying our
interpretations of the Cable Act to state-
level actions interfere with states’
authority to enact general taxes and
regulations. Some commenters express
concern that the Commission’s rulings
would disturb state franchising laws
that apply more broadly than the Cable
Act.122 While we decline here to opine

121 For these reasons, we disagree with
commenters who argue that applying the
Commission’s rules at the state level is contrary to
the Cable Act’s purpose of “assur[ing] that cable
systems are responsive to the needs and interests
of the local community.”” The City of Philadelphia,
for example, argues that extending the
Commission’s rules to state-level actions would
“unduly restrict state and local governments from
addressing local and hyperlocal cable-related
issues.” For the reasons discussed above, we are not
convinced that applying our rules to state
franchising authorities will impede the ability of
state and local authorities to address local issues.
Rather, by doing so, we ensure that the goals of the
Cable Act, as determined by Congress, including
“encourag[ing] the growth and development of
cable systems,” are fully realized.

122 For example, California’s Digital Infrastructure
and Video Competition Act (DIVCA) assesses an
annual administrative fee and authorizes LFAs to
assess on both cable operators and non-cable video
franchise holders, up to a one-percent fee on gross
revenues for PEG, in addition to a state franchise
fee of five percent of gross revenues. The Eastern
District of California found that DIVCA was a law

on the application of the Cable Act to
specific state laws, we note that these
concerns are largely settled by section
622, which excludes “any tax, fee, or
assessment of general applicability”
from the definition of franchise fees.
Other provisions of the Act similarly
make clear that the Act does not affect
state authority regarding matters of
public health, safety, and welfare, to the
extent that states exercise that authority
consistent with the express provisions
of the Cable Act.

118. Finally, some commenters assert
that extending the Commission’s rulings
to state-level actions would “upend
carefully balanced policy decisions by
the states.” 123 According to
commenters, local governments might
wish to refuse these benefits if they
come at the expense of franchise fees—
but they will be unable to do so where
they are mandated by state law.124

119. We are not convinced that these
concerns justify limiting the
Commission’s rulings to local-level
actions. Again, our conclusion in this
section will disturb existing state laws
only to the extent that they conflict with
the Cable Act and the Commission’s
rulings implementing the Act. While
this may upset some preexisting
legislative compromises, it will also root
out state laws that impose demands and
conditions that Congress and the
Commission have found to be
unreasonable. Further, ensuring that the
Cable Act is applied uniformly between
state and local franchising authorities is
necessary to further the goals of the Act,
and more importantly, is consistent
with the language of the Act. As some
commenters have noted, if the
Commission does not apply these
requirements to state franchises, states
could pass laws circumventing the
Cable Act’s limitations on LFAs. That
result would thwart Congress’s intent in
imposing those limitations. For these
reasons, we conclude that the benefits of
extending the Commission’s rulings and
interpretations to state-level actions
outweigh any burdens caused by
upsetting existing state-level policy
decisions.

of “general applicability” for the purposes of
section 622 in Comcast of Sacramento.

123]n [llinois, for example, state law requires that
cable operators provide “line drops and free basic
service to public buildings.”” The Illinois statute
defines a “service line drop” as ‘“‘the point of
connection between a premises and the cable or
video network that enables the premises to receive
cable service or video service.”

124 Similarly, one commenter claims that DIVCA
reflected a legislative compromise between cable
operators and franchising authorities that would be
upset if the Commission’s rules were extended to
state level actions.

120. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Second Further Notice of Proposed
Rulemaking in this proceeding. The
Commission sought written public
comment on the proposals in the
Second FNPRM, including comment on
the IRFA. The Commission received one
comment on the IRFA. This Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA.

121. In the Report and Order, we
interpret sections of the
Communications Act of 1934, as
amended that govern how local
franchising authorities may regulate
cable operators and cable television
services, with specific focus on issues
remanded from the United States Court
of Appeals for the Sixth Circuit (Sixth
Circuit) in Montgomery County, Md. et
al. v. FCC (Montgomery County). The
Order seeks to explain and establish the
statutory basis for the Commission’s
interpretation of the Act in order to
better fulfill the Commission’s goals of
eliminating regulatory obstacles in the
marketplace for cable services and
encouraging broadband investment and
deployment by cable operators.

122. In the Order, we first conclude
that cable-related, “in-kind”
contributions required by a cable
franchise agreement are franchise fees
subject to the statutory five percent cap
on franchise fees set forth in section 622
of the Act. We base this conclusion on
the broad definition of franchise fee in
section 622, which is not limited to
monetary contributions. We interpret
the Act’s limited exceptions to the
definition of franchise fee, including an
exemption for capital costs related to
public, educational, and governmental
access (PEG) channels, such as
equipment costs or those associated
with building a facility. We also reaffirm
that this rule applies to both new
entrants and incumbent cable operators.
Second, we conclude that under the
Act, LFAs may not regulate the
provision of most non-cable services,
including broadband internet access
service, offered over a cable system by
an incumbent cable operator that is not
a common carrier. Finally, we conclude
that Commission guidance concerning
LFAs’ regulation of cable operators
should apply to state-level franchising
actions and regulations that impose
requirements on local franchising.

123. The Order is authorized pursuant
to sections 1, 4(i), 201(b), 230, 303, 602,
621, 622, 624, and 636 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 201,
230, 303, 522, 541, 542, 544, and 556.
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The types of small entities that may be
affected by the Order fall within the
following categories: small businesses,
small organizations, small governmental
jurisdictions; wired telecommunications
carriers; cable companies and systems;
cable system operators; and open video
services.

124. Only one commenter, the City of
Newton Massachusetts, submitted a
comment that specifically responded to
the IRFA.125 The City of Newton
suggests that a transition period of at
least six years is needed to satisfy the
Commission’s Regulatory Flexibility Act
obligation to minimize significant
financial impacts on small communities
and non-profit organizations. The City
of Newton argues that this transition
period is needed to allow time for
affected parties to: (1) Identify cable-
related in kind contributions which
count against the franchise fee cap; (2)
reach agreement on the valuation of
cable-related in-kind contributions; (3)
resolve any disputes with respect to
those issues; and (4) adjust their
contractual commitments in light of any
prospective reduction in franchise fee
revenues (and the timing of those
reductions).

125. The rules adopted in the Order
will impose no additional reporting or
recordkeeping requirements. We expect
the compliance requirements—namely,
modifying and renewing cable franchise
agreements to comport with the law—
will have only a de minimis effect on
small entities. As ACA explains, “most
franchising authorities understand the
limits of their authority and do not
impose unlawful requirements on [small
cable operators].”” 126 LFAs will
continue to review and make decisions
on applications for cable franchises as
they already do, and any modifications
to the local franchising process resulting
from these rules will further streamline
that process. The rules will streamline
the local franchising process by
providing guidance as to: The
appropriate treatment of cable-related,
in-kind contributions demanded by
LFAs for purposes of the statutory five
percent franchise fee cap, what
constitutes ‘“cable-related, in-kind
contributions,” and how such
contributions are to be valued. The rules
will also streamline the local

125 Letter from Ruthanne Fuller, Mayor and
Issuing Authority, and Alan D. Mandl, Assistant
City Solicitor, City of Newton, Massachusetts, to
Chairman Pai and Commissioners Carr, O'Rielly
and Rosenworcel, FCC, MB Docket No. 05-311, at
7 (filed Nov. 14, 2018) (City of Newton Letter); City
of Newton Comments at 3—4.

126 [etter from Ross Lieberman, Senior Vice
President, Government Affairs ACA Connects—
America’s Communications Association, to Marlene
Dortch, Secretary, FCC, at 1 (July 25, 2019).

franchising process by making clear that
LFAs may not use their video
franchising authority to regulate the
provision of certain non-cable services
offered over cable systems by incumbent
cable operators. The same can be said of
franchising at the state level. The rules
will help streamline the franchising
process by ensuring that applicable
statutory provisions are interpreted
uniformly throughout the country.

126. The RFA requires an agency to
describe any significant alternatives it
has considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): “(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance, rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for small entities.”” 127

127. To the extent that these rules are
matters of statutory interpretation, we
find that the adopted rules are
statutorily mandated and therefore no
meaningful alternatives exist.128
Moreover, as noted above, the rules are
expected to have only a de minimis
effect on small entities. The rules will
also streamline the local franchising
process by providing additional
guidance to LFAs.

128. Treating cable-related, in-kind
contributions as “franchise fees” subject
to the statutory five percent franchise
fee cap will benefit small cable
operators by ensuring that LFAs do not
circumvent the statutory five percent
cap by demanding, for example,
unlimited free or discounted services.
This in turn will help to ensure that
local franchising requirements do not
deter small cable operators from
investing in new services and facilities.
Similarly, applying these rules at the
state level helps to ensure that such
deterrence does not come from state-
level franchising requirements either.
Finally, applying the Commission’s
mixed-use rule to all incumbent cable
operators helps to ensure that all small

1275 U.S.C. 603(c)(1) through (4).

128 For this reason, we disagree with NATOA et
al. that our actions will affect service to senior
citizens, or to schools, libraries, and other public
buildings and that this analysis is inadequate. See
Letter from Joseph Van Eaton et al., Counsel to
Anne Arundel County, et al. to Marlene H. Dortch,
Secretary, FCC at 2 (July 24, 2019). This argument
is essentially that the statutory cap does not afford
local governments enough money to serve their
constituents, and we do not have the authority to
amend the statute.

cable operators may compete on a level
playing field because incumbent cable
operators will now be subject to the
same rule that applies to competitive
cable operators. We disagree with the
City of Newton’s argument that we
should afford small entities six years to
implement these changes—the issues
that City of Newton raises are matters of
statutory interpretation, and the
Communications Act does not provide
for the implementation period that the
City of Newton requests.

129. This document does not contain
new or revised information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13 (44 U.S.C. 3501-3520). In addition,
therefore, it does not contain any new
or modified “information burden for
small business concerns with fewer than
25 employees” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, 44 U.S.C.
3506(c)(4).

130. Accordingly, it is ordered that,
pursuant to the authority found in
sections 1, 4(i), 201(b), 230, 303, 602,
621, 622, 624, and 636 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 201(b),
230, 303, 522, 541, 542, 544, and 556,
this Third Report and Order is adopted.
It is further ordered that the
Commission’s rules are hereby amended
and such rule amendments shall be
effective 30 days after publication in the
Federal Register. It is further ordered
that the Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Third Report and Order, including
the Final Regulatory Flexibility Act
Analysis, to the Chief Counsel for
Advocacy of the Small Business
Administration. It is further ordered
that, pursuant to section 801(a)(1)(A) of
the Congressional Review Act, 5 U.S.C.
801(a)(1)(A), the Commission shall send
a copy of the Third Report and Order to
Congress and the Government
Accountability Office.

List of Subjects in 47 CFR Part 76

Cable television, Communications,
internet, Telecommunications.
Federal Communications Commission.
Marlene Dortch,

Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends part 76 of title 47
of the Code of Federal Regulations (CFR)
as set forth below:
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PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

m 1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
201, 230, 301, 302, 302a, 303, 303a, 307, 308,
309, 312, 315, 317, 325, 338, 339, 340, 341,
503, 521, 522, 531, 532, 534, 535, 536, 537,
541, 542, 543, 544, 544a, 545, 548, 549, 552,
554, 556, 558, 560, 561, 571, 572, 573.

m 2. Revise subpart C heading to read as
follows:

Subpart C—Cable Franchising

m 3. Add §76.42 to read as follows:

§76.42

(a) In-kind, cable-related
contributions are “franchise fees”
subject to the five percent cap set forth
in 47 U.S.C. 542(b). Such contributions,
which count toward the five percent cap
at their fair market value, include any
non-monetary contributions related to
the provision of cable service by a cable
operator as a condition or requirement
of a local franchise, including but not
limited to:

In-kind contributions.

(1) Costs attributable to the provision
of free or discounted cable service to
public buildings, including buildings
leased by or under control of the
franchising authority;

(2) Costs in support of public,
educational, or governmental access
facilities, with the exception of capital
costs; and

(3) Costs attributable to the
construction of institutional networks.

(b) In-kind, cable-related
contributions do not include the costs of
complying with build-out and customer
service requirements.

W 4. Add §76.43 to read as follows:

§76.43 Mixed-use rule.

A franchising authority may not
regulate the provision of any services
other than cable services offered over
the cable system of a cable operator,
with the exception of channel capacity
on institutional networks.

[FR Doc. 2019-18230 Filed 8-26—19; 8:45 am]
BILLING CODE 6712-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 507, 515, 538, and
552

[GSAR Case 2016—G506; Docket GSA-
GSAR-2019-0009; Sequence 1]

RIN 3090-AJ483

General Services Administration
Acquisition Regulation (GSAR);
Updates to the Issuance of GSA’s
Acquisition Policy; Correction

AGENCY: Office of Acquisition Policy,
General Services Administration.

ACTION: Final rule; correction.

SUMMARY: GSA is issuing a correction to
GSAR Case 2016-G506; Updates to the
Issuance of GSA’s Acquisition Policy,
which was published in the Federal
Register on July 16, 2019. This
correction amends the heading of the
document.

DATES: Effective: August 27, 2019.

FOR FURTHER INFORMATION CONTACT: Mr.
Thomas O’Linn, Procurement Analyst,
at 202—445-0390, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat Division at
202-501-4755. Please cite GSAR Case
2016—-G509—Updates to the Issuance of
GSA’s Acquisition Policy. Corrections.
SUPPLEMENTARY INFORMATION:

Correction

In rule FR Doc. 2019-15056,
published in the Federal Register at 84
FR 33858, on July 16, 2019, on page
33858, in the third column, in the
docket number in the document
heading, remove “GSAR Change 102”.

Jeffrey A. Koses,

Senior Procurement Executive, Office of
Acquisition Policy, Office of Government-
wide Policy.

[FR Doc. 2019-18408 Filed 8—-26-19; 8:45 am]
BILLING CODE 6820-61-P

DEPARTMENT OF ENERGY

48 CFR Part 970
RIN 1991-AC14

Inclusion of Early Stage Technology
Demonstration in Authorized
Technology Transfer Activities

AGENCY: Office of Management,
Department of Energy.

ACTION: Final rule; technical
amendments.

SUMMARY: The Department of Energy
(DOE) is publishing this final rule to

amend its current acquisition
regulations regarding allowability of
costs associated with technology
transfer activities pursuant to the
Stevenson-Wydler Technology
Innovation Act of 1980, as amended.
The content of these technical
amendments correspond with the
provisions enacted by Congress through
the Department of Energy Research and
Innovation Act.

DATES: This rule is effective August 27,
2019.

ADDRESSES: The docket, which includes
Federal Register notices and other
supporting documents/materials, is
available for review at https://
www.regulations.gov. All documents in
the docket are listed in the https://
www.regulations.gov index.

A link to the docket web page can be
found at https://www.regulations.gov.
The docket web page will contain
simple instructions on how to assess all
documents, including public comments,
in the docket.

FOR FURTHER INFORMATION CONTACT: Mr.
Jason Taylor, U.S. Department of
Energy, Office of Management, at (202)-
287-1560 or by email at Jason.Taylor@
hq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background

II. Summary of This Action

III. Final Action

IV. Procedural Requirements

V. Approval of the Office of the Secretary

I. Background

Section 102 of the Department of
Energy Research and Innovation Act,
Public Law 115-246 (Research and
Innovation Act), amended section 1001
of EPACT 2005, 42 U.S.C. 16391 to
require DOE to permit specified
National Laboratories owned by DOE to
use funds authorized to support
technology transfer within DOE to carry
out early stage and precommercial
technology demonstration activities to
remove technology barriers that limit
private sector interest and demonstrate
potential commercial applications of
any research and technologies arising
from National Laboratory activities.

The Technology Transfer Mission
clause at 48 CFR 970.5227-3 (paragraph
(c)(1)) currently limits the use of funds
used to support Office of Research and
Technology Applications (ORTAs) to
three categories: (1) Obtaining,
maintaining, licensing, and assigning
Intellectual Property rights; (2)
increasing the potential for the transfer
of technology; and (3) providing
widespread notice of technology
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transfer opportunities. Pursuant to the
Research and Innovation Act, DOE is
modifying its acquisition regulation by
amending the text of the Technology
Transfer Mission clause to add (as a
fourth category) early stage and
precommercial technology
demonstration activities to paragraph
(c)(1), “Allowable costs”.

II. Summary of This Action

As a result of the change imposed by
the Research and Innovation Act, DOE
amends § 970.5227-3(c)(1) by revising
the second sentence to add “early stage
and precommercial technology
demonstration to remove barriers that
limit private sector interest and
demonstrate potential commercial
applications of any research and
technologies arising from Laboratory
activities.” DOE welcomes information
on the early stage and precommercial
technology demonstration activities that
may be enabled at the DOE National
Laboratories through the use of funds
available for technology transfer.

II1. Final Action

DOE has determined, pursuant to 5
U.S.C. 553(b)(B), that prior notice and
an opportunity for public comment on
this final rule are unnecessary. This rule
inserts into the CFR, for the benefit of
the public, the Research and Innovation
Act requirement that DOE permit the
directors of the National Laboratories to
use funds authorized to support
technology transfer within the
Department to carry out early stage and
precommercial technology
demonstration activities to remove
technology barriers that limit private
sector interest and demonstrate
potential commercial applications of
any research and technologies arising
from National Laboratory activities.
DOE exercises no discretion in
amending its regulations to implement
this statutory requirement. DOE,
therefore, finds that good cause exists to
waive prior notice and an opportunity
to comment for this rulemaking. For the
same reasons, DOE, pursuant to 5 U.S.C.
553(d)(3), finds that good cause exists
for making this final rule effective upon
publication in the Federal Register.

IV. Procedural Requirements

A. Review Under Executive Order
12866, “Regulatory Planning and
Review”

This final rule is a not a “significant
regulatory action” under the criteria set
out in section 3(f) of Executive Order
12866, “Regulatory Planning and

Review.” 58 FR 51735 (October 4, 1993).

Accordingly, this action was not subject

to review by the Office of Information
and Regulatory Affairs (“OIRA”) in the
Office of Management and Budget
(“OMB”).

B. Review Under Executive Orders
13771 and 13777

On January 30, 2017, the President
issued Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Costs.” That Order stated the
policy of the executive branch is to be
prudent and financially responsible in
the expenditure of funds, from both
public and private sources. The Order
stated it is essential to manage the costs
associated with the governmental
imposition of private expenditures
required to comply with Federal
regulations. This final rule is expected
to be an E.O. 13771 deregulatory action.

Additionally, on February 24, 2017,
the President issued Executive Order
13777, “Enforcing the Regulatory
Reform Agenda.” The Order required
the head of each agency designate an
agency official as its Regulatory Reform
Officer (RRO). Each RRO oversees the
implementation of regulatory reform
initiatives and policies to ensure that
agencies effectively carry out regulatory
reforms, consistent with applicable law.
Further, E.O. 13777 requires the
establishment of a regulatory task force
at each agency. The regulatory task force
is required to make recommendations to
the agency head regarding the repeal,
replacement, or modification of existing
regulations, consistent with applicable
law. At a minimum, each regulatory
reform task force must attempt to
identify regulations that:

(i) Eliminate jobs, or inhibit job
creation;

(ii) Are outdated, unnecessary, or
ineffective;

(iii) Impose costs that exceed benefits;

(iv) Create a serious inconsistency or
otherwise interfere with regulatory
reform initiatives and policies;

(v) Are inconsistent with the
requirements of Information Quality
Act, or the guidance issued pursuant to
that Act, in particular those regulations
that rely in whole or in part on data,
information, or methods that are not
publicly available or that are
insufficiently transparent to meet the
standard for reproducibility; or

(vi) Derive from or implement
Executive Orders or other Presidential
directives that have been subsequently
rescinded or substantially modified.

DOE concludes that this final rule is
consistent with the requirements set
forth in these executive orders. The
Research and Innovation Act amends
EPACT 2005 to require DOE to permit
the directors of the National

Laboratories to use funds authorized to
support technology transfer within the
Department to carry out early stage and
precommercial technology
demonstration activities to remove
technology barriers that limit private
sector interest and demonstrate
potential commercial applications of
any research and technologies arising
from National Laboratory activities. The
current regulatory language does not
permit such use of these funds.
Therefore, this final rule is an Executive
Order 13771 deregulatory action.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, ‘“Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. The
Department has made its procedures
and policies available on the Office of
General Counsel’s website: http://
energy.gov/gc/office-general-counsel.
This rule revises the Code of Federal
Regulations to incorporate, without
substantive change, a statutorily-
required change to permit use of funds
authorized to support technology
transfer to carry out early stage and
precommercial technology
demonstration activities to remove
technology barriers that limit private
sector interest and demonstrate
potential commercial applications of
any research and technologies arising
from National Laboratory activities.
Because this is a technical amendment
for which a general notice of proposed
rulemaking is not required, the
Regulatory Flexibility Act does not
apply to this rulemaking.

D. Review Under the Paperwork
Reduction Act of 1995

This rulemaking imposes no new
information or record keeping
requirements. Accordingly, Office of
Management and Budget clearance is
not required under the Paperwork
Reduction Act. (44 U.S.C. 3501 et seq.)
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E. Review Under the National
Environmental Policy Act of 1969

In this rule, DOE is incorporating
requirements prescribed by the Research
and Innovation Act. DOE has
determined that this rule falls into a
class of actions that are categorically
excluded from review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and DOE’s
implementing regulations at 10 CFR part
1021. Specifically, this rule is strictly
procedural and, therefore, would not
result in any environmental impacts.
Thus, this rulemaking is covered by
Categorical Exclusion A6 under 10 CFR
part 1021, subpart D, which applies to
procedural rulemakings. Accordingly,
neither an environmental assessment
nor an environmental impact statement
is required.

F. Review Under Executive Order 13132,
“Federalism”

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications. On March
14, 2000, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations. 65 FR
13735. DOE has determined that this
rule does not limit the policymaking
discretion of the States. No further
action is required by Executive Order
13132.

G. Review Under Executive Order
12988, ““Civil Justice Reform”

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of

Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this final
rule meets the relevant standards of
Executive Order 12988.

H. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. (Pub. L. 104—4, sec. 201
(codified at 2 U.S.C. 1531)). For a
proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed ‘‘significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://www.gc.doe.gov). This final rule
contains neither an intergovernmental
mandate nor a mandate that may result
in the expenditure of $100 million or
more in any year, so these requirements

under the Unfunded Mandates Reform
Act do not apply.

I. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final rule would not have any impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

J. Review Under Executive Order 12630,
“Governmental Actions and
Interference With Constitutionally
Protected Property Rights”

The Department has determined,
under Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 18, 1988),
that this rule would not result in any
takings which might require
compensation under the Fifth
Amendment to the United States
Constitution.

K. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
provides for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (February 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (October 7, 2002). DOE has
reviewed this final rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

L. Review Under Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use”

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
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as any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
This final rule, which incorporates
recently-enacted statutory provisions
into DOE’s regulations, would not have
a significant adverse effect on the
supply, distribution, or use of energy
and, therefore, is not a significant
energy action.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 48 CFR Part 970
Government procurement.
Signed in Washington, DG, July 24, 2019.

John R. Bashista,

Director, Office of Acquisition Management,
Department of Energy.

S. Keith Hamilton,

Deputy Associate Administrator, Acquisition
and Project Management, National Nuclear
Security Administration.

For the reasons set forth in the
preamble, DOE hereby amends chapter
9, subchapter I, of title 48 of the Code
of Federal Regulations as set forth
below:

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

m 1. The authority citation for part 970
continues to read as follows:

Authority: 42 U.S.C. 2201; 2282a; 2282b;
2282c; 42 U.S.C. 7101 et seq.; 50 U.S.C. 2401
et seq.

m 2. Section 970.5227-3 is amended by
revising the clause date and the second
sentence of paragraph (c)(1) to read as
follows:

970.5227-3 Technology transfer mission.

* * * * *

Technology Transfer Mission (AUG 2019)

* * * * *

(C) * x %

(1) * * * The costs associated with the
conduct of technology transfer through the
ORTA including activities associated with
obtaining, maintaining, licensing, and
assigning Intellectual Property rights,
increasing the potential for the transfer of
technology, widespread notice of technology
transfer opportunities, and early stage and
precommercial technology demonstration to
remove barriers that limit private sector
interest and demonstrate potential
commercial applications of any research and
technologies arising from Laboratory
activities, shall be deemed allowable
provided that such costs meet the other
requirements of the allowable cost provisions
of this Contract.* * *

* * * * *

[FR Doc. 2019-18297 Filed 8-26—19; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-HQ-ES-2018-0007;
4500030113]

RIN 1018-BC97

Endangered and Threatened Wildlife
and Plants; Regulations for
Prohibitions to Threatened Wildlife and
Plants

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service or FWS),
revise our regulations related to
threatened species to remove the prior
default extension of most of the
prohibitions for activities involving
endangered species to threatened
species. For species already listed as a
threatened species, the revised
regulations do not alter the applicable
prohibitions. The revised regulations
provide that the Service, pursuant to
section 4(d) of the Endangered Species
Act (“ESA” or the “Act”), will
determine what protective regulations
are appropriate for species added to or
reclassified on the lists of threatened
species.

DATES: This final regulation is effective
on September 26, 2019.

ADDRESSES: This final regulation is
available on the internet at http://
www.regulations.gov in Docket No.
FWS-HQ-ES-2018-0007. Comments

and materials received, as well as
supporting documentation used in the
preparation of this final regulation, are
also available at the same website.

FOR FURTHER INFORMATION CONTACT:
Bridget Fahey, U.S. Fish and Wildlife
Service, Division of Conservation and
Classification, 5275 Leesburg Pike, Falls
Church, VA 22041-3803, telephone
703/358-2171. If you use a
telecommunications device for the deaf
(TDD), call the Federal Relay Service at
800/877-8339.

SUPPLEMENTARY INFORMATION:
Background

On July 25, 2018, the Service
published proposed regulation revisions
in the Federal Register (83 FR 35174)
regarding section 4(d) of the Act and its
implementing regulations in title 50 of
the Code of Federal Regulations at 50
CFR part 17 setting forth the
prohibitions for species listed as
threatened on the Federal Lists of
Endangered and Threatened Wildlife
and Plants (lists). In the July 25, 2018,
Federal Register document, we
provided the background for our
proposed regulation revisions in terms
of the statute, legislative history, and
case law.

The regulations that implement the
ESA are located in title 50 of the Code
of Federal Regulations. This final rule
revises regulations found in part 17 of
title 50, particularly in subpart D, which
pertains to threatened wildlife, and
subpart G, which pertains to threatened
plants.

In this final rule, we amend §§17.31
and 17.71. Among other changes,
language is added in both sections to
paragraph (a) to specify that its
provisions apply only to species listed
as threatened species on or before the
effective date of this rule. Species listed
or reclassified as a threatened species
after the effective date of this rule would
have protective regulations only if the
Service promulgates a species-specific
rule (also referred to as a special rule).
In those cases, we intend to finalize the
species-specific rule concurrent with
the final listing or reclassification
determination. Notwithstanding our
intention, we have discretion to revise
or promulgate species-specific rules at
any time after the final listing or
reclassification determination.

This change makes our regulatory
approach for threatened species similar
to the approach that the National
Marine Fisheries Service (NMFS) has
taken since Congress added section 4(d)
to the Act, as discussed below. The
protective regulations that currently
apply to threatened species would not
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change, unless the Service adopts a
species-specific rule in the future. As of
the date of this final rule, there are
species-specific protective regulations
for threatened wildlife in subpart D of
part 17, but the Service has not adopted
any species-specific protective
regulations for plants. These final
regulations do not affect the
consultation obligations of Federal
agencies pursuant to section 7 of the
Act. These final regulations do not
change permitting pursuant to 50 CFR
17.32.

The prohibitions set forth in ESA
section 9 expressly apply only to
species listed as endangered under the
Act, as opposed to threatened. 16 U.S.C.
1538(a). ESA section 4(d), however,
provides that the Secretaries of the
Interior and Commerce may by
regulation extend some or all of the
section 9 prohibitions to any species
listed as threatened. Id. section 1533(d).
16 U.S.C. 1533(d). See, also S. Rep. 93—
307 (July 1, 1973) (in amending the ESA
to include the protection of threatened
species and creating “two levels of
protection” for endangered species and
threatened species, “regulatory
mechanisms may more easily be tailored
to the needs of the” species). Our
existing regulations in §§17.31 and
17.71, extending most of the
prohibitions for endangered species to
threatened species unless altered by a
specific regulation, is one reasonable
approach to exercising the discretion
granted to the Service by section 4(d) of
the Act. See Sweet Home Chapter of
Communities for a Great Or. v. Babbitt,
1F.3d 1, 7 (D.C. Cir. 1993) (“regardless
of the ESA’s overall design, § 1533(d)
arguably grants the FWS the discretion
to extend the maximum protection to all
threatened species at once, if guided by
its expertise in the field of wildlife
protection, it finds it expeditious to do
s0”’), altered on other grounds in
rehearing, 17 F.3d 1463 (D.C. Cir. 1994).

Another reasonable approach is the
one that the Department of Commerce,
through NMFS, has taken in regard to
the species under its purview. NMFS
did not adopt regulations that extended
most of the prohibitions for endangered
species to threatened species as we did.
Rather, for each species that they list as
threatened, NMFS promulgates the
appropriate regulations to put in place
prohibitions, protections, or restrictions
tailored specifically to that species. In
more than 40 years of implementing the
Act, NMFS has successfully
implemented the provisions of the Act
using this approach.

Moreover, we have gained
considerable experience in developing
species-specific rules over the years.

Where we have developed species-
specific 4(d) rules, we have seen many
benefits, including removing redundant
permitting requirements, facilitating
implementation of beneficial
conservation actions, and making better
use of our limited personnel and fiscal
resources by focusing prohibitions on
the stressors contributing to the
threatened status of the species. This
final rule will allow us to capitalize on
these benefits in tailoring the
regulations to the needs of threatened
species.

For example, we finalized a species-
specific 4(d) rule for the coastal
California gnatcatcher (Polioptila
californica californica) on December 10,
1993 (58 FR 65088). In that 4(d) rule, we
determined that activities that met the
requirements of the State of California’s
Natural Communities Conservation Plan
for the protection of coastal sage scrub
habitat would not constitute violations
of section 9 of the Act. Similarly, in
2016, we finalized the listing of the
Kentucky arrow darter (Etheostoma
spilotum) with a species-specific 4(d)
rule that exempts take as a result of
beneficial in-stream habitat
enhancement projects, bridge and
culvert replacement, and maintenance
of stream crossings on lands managed
by the U.S. Forest Service in habitats
occupied by the species (81 FR 68963,
October 5, 2016). As with both of these
examples, if the proposed rule is
finalized, we would continue our
practice of explaining in the preamble
the rationale for the species-specific
prohibitions included in each 4(d) rule.

These final regulations would remove
the references to subpart A in §§17.31
and 17.71. In § 17.31, we specify which
sections apply to wildlife, to be more
transparent as to which provisions
contain exceptions to the prohibitions.
In §17.71, we remove all reference to
subpart A, because none of those
exceptions apply to plants.

In finalizing the specific changes to
the regulations that follow, and setting
out the accompanying clarifying
discussion in this preamble, the Service
is establishing prospective standards
only. Nothing in these final revised
regulations is intended to require (now
or at such time as these regulations may
become final) that any previous listing
or reclassification determinations or
species-specific protective regulations
be reevaluated on the basis of any final
regulations. The existing protections for
currently listed threatened species are
within the discretion expressly
delegated to the Secretaries by Congress.

Pursuant to section 10(j) of the Act,
members of experimental populations
are generally treated as threatened

species and, pursuant to 50 CFR 17.81,
populations are designated through
population-specific regulation found in
§§17.84-17.86. As under our existing
practice, each such population-specific
regulation will contain all of the
applicable prohibitions, along with any
exceptions to prohibitions, for that
experimental population. None of the
changes associated with this rulemaking
will change existing special rules for
experimental populations. Any 10(j)
rules promulgated after the effective
date of this rule that make applicable to
a nonessential experimental population
some or all of the prohibitions that
statutorily apply to endangered species
will not refer to 50 CFR 17.31(a); rather,
they will instead independently
articulate those prohibitions or refer to
50 CFR 17.21.

We are finalizing the revised
regulations as proposed without further
changes. In these final regulation
revisions, we focus our discussion on
significant and substantive comments
we received during the comment period.
For additional background on the
statutory language, legislative history,
and case law relevant to these
regulations, please see our proposed
regulation revision, which is available at
http://www.regulations.gov under
Docket No. FWS-HQ-ES-2018-0007.

This final rule is one of three related
final rules that we are publishing in this
issue of the Federal Register. All of
these documents finalize revisions to
various regulations that implement the
Act. The revisions to the regulations in
this rule are prospective; they are not
intended to require that any previous
listing or reclassification determination
under section 4 of the Act be
reevaluated.

Final Regulatory Revisions

Summary of Comments and
Recommendations

In our proposed rule published on
July 25, 2018 (83 FR 35174), we
requested public comments on our
specific proposed changes to 50 CFR
part 17. We received several requests for
public hearings and requests for
extensions to the public comment
period. However, we elected not to hold
public hearings or extend the public
comment period beyond the original 60-
day public comment period. We
received more than 69,000 submissions
representing hundreds of thousands of
individual commenters by the deadline
on September 24, 2018. Many comments
were nonsubstantive in nature,
expressing either general support for or
opposition to provisions of the proposed
rule with no supporting information or
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analysis or expressing opinions
regarding topics not covered within the
proposed regulation. We also received
many detailed substantive comments
with specific rationale for support of or
opposition to specific portions of the
proposed rule. Below, we summarize
and respond to the significant,
substantive comments sent by the
September 24, 2018, deadline and
provide responses to those comments.

Comment 1: Many commenters stated
that rescinding the previous regulation,
referred to as the “blanket rules,” will
leave threatened species with no
protections or prohibitions in place,
which will result in their status
declining even more and the Service
being unable to conserve them.

Our Response: In the proposed rule,
we stated our intention to finalize
species-specific 4(d) rules concurrent
with final threatened listing or
reclassification determinations. In this
final rule, we restate our intention to
finalize species-specific section 4(d)
rules concurrently with final listing or
reclassification determinations.
Finalizing a species-specific 4(d) rule
concurrent with a listing or
reclassification determination ensures
that the species receives appropriate
protections at the time it is added to the
list as a threatened species (e.g., we
anticipate that foreign species 4(d) rules
will generally include prohibitions of
import and export and species-specific
4(d) rules for marine mammals will
generally incorporate applicable
provisions of the Marine Mammal
Protection Act). This approach also adds
efficiency, predictability, and
transparency to the rulemaking process
because it correlates the Service’s
analysis of threats impacting the species
(as discussed in the final listing or
reclassification rule) to its analysis of
protective regulations for the species.
The publication of Federal Register
documents that propose and finalize
both listing and 4(d) rules
simultaneously adds administrative
efficiencies and cost-savings to the
listing process relative to the time and
cost of conducting those two processes
sequentially.

We expect this concurrent process to
promote transparency and predictability
in the rulemaking process for the
regulated community. Publishing
species-specific 4(d) rules concurrent
with the classification rules provides
the public knowledge of the primary
drivers to the species’ status. The 4(d)
rule includes specific actions or
activities that can be undertaken that
would or would not impair species’
conservation. In turn, this information
may assist with streamlining future

section 7 consultations. For example, if
project activities could be tailored to
avoid forms of take prohibited by the
4(d) rule, consultation on those
activities should be more
straightforward and predictable.
Furthermore, we anticipate landowners
would be incentivized to take actions
that would improve the status of
endangered species with the possibility
of downlisting the species to threatened
and potentially receiving regulatory
relief in the resulting 4(d) rule. As a
result, we believe these measures to
increase public awareness,
transparency, and predictability will
enhance and expedite conservation.

Comment 2: Several commenters
stated that rescinding the blanket rules
will allow for political interference and
industry pressure on the Service to
reduce protections and prohibitions of
threatened species at the detriment of
species conservation.

Our Response: As explained in the
preamble to the proposed regulation, the
intent of this regulation is to focus
prohibitions on the stressors
contributing to the threatened status of
the species and to facilitate the
implementation of beneficial
conservation efforts. This practice of
tailoring regulations to individual
threatened species is guided by the
Service’s extensive history of
implementing the Act. Our
determinations about which
prohibitions, exceptions to the
prohibitions, or protective regulations
should be applied to threatened species
have consistently been, and will
continue to be, based upon the best
available scientific and commercial
information available to us at the time
of listing.

Comment 3: Many commenters stated
that FWS has a substantial listing and
reclassification workload and lacks the
additional resources necessary to
promulgate species-specific 4(d) rules
for every species added to the list as
threatened. They stated that the
additional resources necessary to
promulgate additional rules will impact
FWS’ ability to put into place the
protections necessary and species will
be left unprotected.

Our Response: Promulgating species-
specific 4(d) rules for every threatened
species may require additional
resources at the time of listing relative
to our prior practice of defaulting to
invoking the blanket rules. If historical
percentages of threatened species and
endangered species determinations were
to continue into the future, we estimate
that each year approximately four
species would be listed as threatened
species; therefore, we would develop

four species-specific 4(d) rules per year.
Historically, we finalized an average of
2 species-specific 4(d) rules per year (37
species-specific 4(d) rules over 21 years
(Service 2019). However, in the past 10
years, we have promulgated 17 domestic
and 6 foreign species-specific rules (2.3
per year) as compared to 12 domestic
and 2 foreign species-specific rules in
the 11 years prior (1.3 per year) (Service
2019). We expect to continue with an
increased rate of issuing species-specific
rules in the coming years. Therefore, we
expect that we would promulgate
species-specific rules for most or all
species listed as threatened even if the
blanket rule were to remain in place.

Developing species-specific 4(d) rules
is a prudent and efficient use of our
resources because of the benefits gained
from tailoring protections specific to the
needs of the species. When we tailor
regulations by limiting the prohibitions
to those activities that are causing the
threat of extinction, we save the public
and FWS resources by reducing the
need for section 10 permits. Likewise,
tailored regulations will encourage
actions compatible with, or supportive
of, a species’ conservation. Tailored
prohibitions may also assist the Service
and other Federal agencies in
streamlining the section 7 consultation
processes for actions that result in forms
of take that are not prohibited by a 4(d)
rule. For example, the Services would
have already determined that forms of
take not prohibited by a 4(d) rule were
compatible with the species’
conservation, which should streamline
our analysis on whether an action
would jeopardize the continued
existence of the species and would
streamline the incidental take statement,
if required. Species-specific regulations
will also allow the Service to facilitate
and promote conservation actions that
will aid in the conservation of
threatened species. In addition, because
we intend to put in place species-
specific rules at the time of listing (as
noted in our response to comment (1)),
we will continue to rely on our analysis
of stressors to the species from the
listing determination, including forms
of “take,” that are acting on a species.
Because of this concurrent analysis of
all factors influencing the species
carrying over from the listing
determination, we anticipate the
development of species-specific
protective regulations will be more
efficient than if done in separate
rulemakings.

In general, the provisions of a 4(d)
rule should be closely tied to the
species’ needs and primary factors
influencing the biological status
identified in the Species Status
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Assessment (SSA) report or other
analysis of the species’ biological status.
Determining which protective
regulations or section 9 prohibitions or
exceptions to prohibitions a species
requires to address the stressors leading
to threatened species status logically
flows from our analyses at the time of
listing. Furthermore, when developing
new species-specific 4(d) rules, we
intend to review existing species-
specific 4(d) rules that could be used as
a model or applied to the species in
question. This approach would be
beneficial when there are species with
similar threats or that occur in a similar
geographic area, or species with similar
life histories or similar biological needs.
For example, the Service has an existing
species-specific 4(d) rule for threatened
species within the parrot family, which
is found at 50 CFR 17.41(c), that
includes protective regulations for four
different species. Where appropriate,
the Service adds additional listed
members of the parrot family to this
rule. In this fashion, developing species-
specific regulations will not be as time
consuming or burdensome as the
commenters predict because the Service
will be able to rely on existing
regulatory language and analysis.
Similar examples are the Service’s
existing species-specific 4(d) rules for
threatened primates (50 CFR 17.40(c)),
crocodilians (50 CFR 17.42(c)), certain
fish (50 CFR 17.44(c), (h), and (j)), and
certain butterflies (50 CFR 17.47(a)).

Comment 4: Several commenters
stated that the prior regulations for
threatened species have been working to
conserve threatened species for the last
40 years and FWS should not rescind
them.

Our Response: We are required to
develop regulations as described in
section 4(d) of the Act that are necessary
and advisable for the conservation of
threatened species. Additionally,
section 4(d) of the Act provides us the
authority to prohibit specific forms of
take. Developing species-specific 4(d)
rules will enhance transparency to the
regulated public because particular
forms of incidental take that are
prohibited or excepted will be
enumerated in the species-specific 4(d)
rule. The only thing that this
rulemaking will change is that the
decision about what regulations to put
in place will now by necessity be in the
form of promulgating a species-specific
rule.

Although the blanket rules have
worked, and will continue to work, to
conserve already-listed threatened
species, we believe that species-specific
4(d) rules for threatened species tailor
species’ protection with appropriate

regulations that may incentivize
conservation, reduce unneeded
permitting, or streamline section 7
consultation processes as described
above. In practice, the FWS has been
promulgating more species-specific 4(d)
rules in the last decade. The Service has
finalized 22 species-specific 4(d) rules
in the last decade (2009-2018)
compared to finalizing 13 species-
specific rules in the 12 years prior
(1997-2008). Consequently, we have
found significant benefits from
developing and implementing species-
specific 4(d) rules, such as removing
redundant permitting requirements,
facilitating implementation of beneficial
conservation actions, and making better
use of our limited personnel and fiscal
resources by focusing prohibitions on
the stressors contributing to the
threatened status of the species.

This rule will facilitate beneficial
conservation actions. For example, the
species-specific 4(d) rule for the elfin-
woods warbler (81 FR 40547, June 22,
2016) sets forth a comprehensive set of
conservation measures regarding
otherwise lawful activities for
conversion of sun-grown to shade-
grown coffee plantations, riparian buffer
establishment, and reforestation and
forested habitat enhancement. The 4(d)
rule provides details on the timing and
acceptable methods by which these
activities can occur such that any
incidental take would not be a violation
of the Act. Thus, projects that meet the
conservation measures for the elfin-
woods warbler outlined in the species-
specific 4(d) rule do not need an
incidental take permit from the Service
in order to proceed. Likewise, the
species-specific 4(d) rule for the
Kentucky arrow darter (81 FR 68984,
October 5, 2016) contains recommended
conservation measures that, when
conducted in accordance with the 4(d)
rule, ensure that incidental take would
not be considered a violation of the Act.
The species-specific 4(d) rule details
activities such as in-stream restoration
or reconfiguration, bank stabilization,
bridge and culvert replacement or
removal that must be conducted in
accordance with conservation measures
that maintain connectivity of habitat,
minimize instream disturbance, and
maximize the amount of in-stream
cover. Therefore, projects that are
conducted in accordance with the
conservation measures in the species-
specific 4(d) rule for the Kentucky arrow
darter do not require an incidental take
permit from the Service.

Comment 5: Several commenters
stated that FWS did not provide enough
justification or logical rationale for why
the change is necessary.

Our Response: Our preamble to the
proposed rule provides an explanation
of why we proposed to change our prior
practice of the blanket rules. This
regulatory change to emphasize the
creation of species-specific 4(d) rules is
within the discretion provided by the
Act. We recognize that our prior
“blanket rules”” were also considered
“reasonable and permissible”
constructions of section 4(d) of the Act.
Sweet Home Chapter of Communities
for a Great Oregon v. Babbitt, 1 F.3d. 1,
8 (D.C. Cir. 1993), modified on other
grounds on reh’g, 17 F.3d 1463 (D.C.
Cir. 1994), rev’d on other grounds, 515
U.S. 687 (1995). For this reason, we are
not altering the existence of the “‘blanket
rules” for species already listed as
threatened. However, we conclude that
moving to an emphasis on species-
specific regulations is also a reasonable
and permissible interpretation of the
discretion found in section 4(d) of the
Act. As explained elsewhere, we believe
this change will aid in the conservation
of species. We also consider this change
to further highlight the statutory
distinction between species meeting the
definitions of “endangered species”” and
“threatened species.” This change
would make our regulatory approach for
threatened species similar to the
approach that NMFS has taken since
Congress added section 4(d) to the Act.
NMFS did not adopt regulations that
extended most of the prohibitions for
endangered species to threatened
species as we did. Rather, when putting
into place protections for threatened
species, NMFS promulgates the
appropriate regulations regarding
section 9 prohibitions, exceptions to
prohibitions, or other regulatory
protections tailored specifically to that
species. In more than 40 years of
implementing the Act, NMFS has
successfully implemented the
provisions of the Act using this
approach.

Moreover, the Service has gained
considerable experience in developing
species-specific rules over the past
decade. As noted elsewhere in this
response to comments, we have found
species-specific 4(d) rules beneficial in
removing redundant permitting
requirements, facilitating
implementation of beneficial
conservation actions, and making better
use of our limited personnel and fiscal
resources by focusing prohibitions on
the stressors contributing to the
threatened status of the species. For
instance, some species-specific 4(d)
rules would not require a Federal permit
for incidental take resulting from
activities that are conducted under a
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State permit if the permit was issued
pursuant to a State program that furthers
the goals of the Act. Other species-
specific 4(d) rules may set forth
exceptions to take prohibitions for
activities that are de minimis in their
effect on the species, or beneficial when
conducted in adherence to certain
timeframes or using certain protocols
(e.g., elfin woods warbler species-
specific 4(d) rule; 81 FR 40547, June 22,
2016). This regulatory revision allows
us to capitalize on these benefits in
tailoring section 9 prohibitions,
exceptions to prohibitions, or other
regulatory protections to the
conservation needs of the species.

We conclude that, while the prior
“blanket rules” were one possible
means of implementing section 4(d) of
the Act, the changes finalized in this
document will better tailor protections
to the needs of the threatened species
while also providing meaning to the
statutory distinction between species
meeting the definitions of “endangered
species’” and “‘threatened species.”

Comment 6: Some commenters stated
that this change is not actually aligning
the Service’s practice with NMFS,
because NMFS does not consistently
promulgate species-specific 4(d) rules
for threatened species.

Our Response: NMFS does not have a
default blanket rule for threatened
plants and animals but rather
approaches each species on a case-by-
case basis on the basis of the discretion
afforded under section 4(d). Therefore,
rescinding the Service’s blanket rules
will closely align the two agencies’
regulatory approaches. Although we
have indicated that our intention is to
promulgate species-specific 4(d) rules at
the time of listing, we do not read the
Act to require that we promulgate a 4(d)
rule whenever we list a species as a
threatened species.

Comment 7: Some commenters stated
that if a threatened species did not have
section 9 prohibitions, private
landowners would not have an
incentive to conserve species and
landowners may be unlikely to enter
into partnership agreements to conserve
threatened species.

Our Response: We intend for each
species listed or reclassified as a
threatened species to have a species-
specific 4(d) rule that outlines section 9
prohibitions, exceptions to prohibitions,
or other regulatory protections as
appropriate. Any species-specific 4(d)
will follow the Service’s standard
rulemaking process, which by law
includes an opportunity for public
comment on a proposed rule. As a
result, private landowners will be aware
of proposed regulations and have an

opportunity to proactively engage in
voluntary conservation efforts. By
meaningfully recognizing the
differences in the regulatory framework
between endangered species and
threatened species, we believe that
crafting species-specific 4(d) rules will
incentivize conservation for both
endangered species and threatened
species. Private landowners and other
stakeholders may see more of an
incentive to work on recovery actions
for endangered species, with an
eventual goal of downlisting to
threatened species status with a species-
specific 4(d) rule that might result in
reduced regulation.

For threatened species, 4(d) rules can
limit the scope of prohibitions so that
they do not apply to certain activities
conducted pursuant to conservation
efforts contained in conservation plans
or agreements. We anticipate that
private parties, including landowners,
will be incentivized to participate in
conservation efforts identified in the
4(d) rule that protect the species. In
these instances, specified activities
would be able to continue without
Federal regulation because of
participation in the identified
conservation plan. At the same time, the
plan will provide conservation to the
threatened species. In addition, tailoring
the prohibitions applicable to a
threatened species identifies for the
public the specific actions or activities
that are driving the species to a
threatened status. Developing species-
specific 4(d) rules will incentivize
positive conservation efforts to improve
the species’ status such that it no longer
warrants listing.

Comment 8: Several commenters
stated that the Service should include
binding timeframes in the regulatory
text as to when the final 4(d) rule would
be promulgated. Some of these included
the suggestion that it be within 90 days
of the final listing, others stated that it
should be concurrent with listing, and
others did not provide a specific time
period but stated that a set timeframe
would be most transparent to the public.

Our Response: As stated above, we
intend to finalize species-specific 4(d)
rules concurrently with final listing or
reclassification determinations. We
believe this approach will be most
efficient and will also ensure that
threatened species have in place the
protective regulations supporting their
recovery. We considered including a
regulatory timeframe to reflect our
intention to promulgate 4(d) rules at the
time of listing, but ultimately
determined that creating a binding
requirement was not needed. The Act
does not mandate a specific requirement

to implement protective regulations
concurrently with threatened
determinations.

Comment 9: We received many
comments on topics that were not
specifically addressed in our proposed
regulatory amendment, but, instead,
focus on issues that may arise during
implementation of this rulemaking.
These included recommendations on
which existing species-specific 4(d)
rules would provide a good model for
future rules, opinions as to the scope of
the Service’s discretion in extending
section 9 prohibitions in future rules,
views on how the Service should
interpret the terms ‘‘necessary and
advisable” in the Act, and suggestions
of approaches to take in future guidance
documents on how to develop species-
specific 4(d) rules.

Our Response: The Service
appreciates the many insightful
comments and suggestions we received
on developing species-specific 4(d)
rules. While that input may inform the
development of future species-specific
4(d) rules, policies, or guidance, in the
interests of efficiency we are finalizing
the revisions for which we specifically
proposed regulatory text. The Service
considered those comments, but is
required only to respond to
“significant” comments—those
“comments which, if true, . . . would
require a change in [the] proposed rule,”
Am. Mining Cong. v. United States EPA,
907 F.2d 1179, 1188 (DC Cir. 1990)
(quoting ACLU v. FCC, 823 F.2d 1554,
1581 (DC Cir. 1987)). Comments that
either were outside the scope of the
issues we specifically addressed in our
proposed regulatory amendments, or
that raise questions that may arise
during future implementation of this
rulemaking, are not “significant” in the
context of the proposed rule. See also
Home Box Office, Inc. v. FCC, 567 F.2d
9, 35 n. 58 (DC Cir. 1977), cert. denied,
485 U.S. 959, 108 S.Ct. 1220, 99 L.Ed.2d
421 (1988). We therefore will not
respond to them at this time. However,
to the extent commenters raised
questions about the substance of future
species-specific 4(d) regulations that
have not been proposed, we urge
commenters to provide this feedback
when a proposed species-specific 4(d)
regulation raises these concerns. Any
species-specific 4(d) regulation will be
proposed and subject to public
comment prior to adoption by the
Service.

After a review and careful
consideration of all of the public
comments received during the open
public comment period, we have
finalized this rule as proposed.
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Required Determinations

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Management and Budget’s
Office of Information and Regulatory
Affairs (OIRA) will review all significant
rules. OIRA has determined that this
rule is significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements. This final rule is
consistent with Executive Order 13563,
and in particular with the requirement
of retrospective analysis of existing
rules, designed ‘“‘to make the agency’s
regulatory program more effective or
less burdensome in achieving the
regulatory objectives.”

Executive Order 13771

This final rule is an Executive Order
13771 deregulatory action.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA) of 1996; 5 U.S.C. 601 et seq.),
whenever a Federal agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare, and make available for public
comment, a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency, or his designee, certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. SBREFA
amended the Regulatory Flexibility Act
to require Federal agencies to provide a
statement of the factual basis for
certifying that a rule will not have a
significant economic impact on a

substantial number of small entities.
The following discussion explains our
rationale.

This rulemaking revises the
regulations for 4(d) rules for species
determined to meet the definition of a
“threatened species’” under the Act.
This final rule is fundamentally a
procedural change for the Service that
affects only the form of the Service’s
decisions with respect to regulations
that provide for the conservation of
threatened species. The Service is
therefore the only entity that is directly
affected by this final regulation change
at 50 CFR part 17. The statute states,
“Whenever any species is listed as a
threatened species . . ., the Secretary
shall issue such regulations as he deems
necessary and advisable to provide for
the conservation of such species.” This
provision requires the Secretary to make
a decision about what protections to
apply to threatened species. The blanket
rules established that, as a general
principle, the protections that the
statute prescribes for endangered
species are also necessary and advisable
to provide for the conservation of
threatened species. But even with the
blanket rules in place, it fell to the
Secretary to decide, upon listing or
classifying individual species as
threatened, what protections to put in
place for the species. That decision was
in the form of whether to allow the
relevant blanket rule to apply or to
promulgate a species-specific rule. The
need for that decision is even ensconced
in the blanket rules themselves—they
expressly contemplate that the Secretary
could choose to promulgate a “special
rule” that would replace the blanket
rule and “contain all the applicable
prohibitions and exceptions.” 50 CFR
17.31(c) and 17.71(c).

With promulgation of this rule, when
species get listed in the future, the
blanket rules will no longer be in place,
but the Secretary will still be required
to make a decision about what
regulations to put in place for that
species. The only thing that this
rulemaking will change is that the
decision about what regulations to put
in place will now necessarily be in the
form of promulgating a species-specific
rule. To the extent that any regulations
that provide for the conservation of
threatened species affect external
entities, those effects result from the
substance of the subsequent rulemaking
where the Service will decide what
regulations would provide for the
species’ conservation, not from this
rulemaking, which affects only the form
of that decision. As a result, no external
entities—including any small
businesses, small organizations, or small

governments—will experience any
economic impacts from this rule. We
certify that this final rule will not have
a significant economic effect on a
substantial number of small entities.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):

(a) On the basis of information
contained in the Regulatory Flexibility
Act section above, this final rule will
not “significantly or uniquely” affect
small governments. We have
determined and certify pursuant to the
Unfunded Mandates Reform Act, 2
U.S.C. 1502, that this rule would not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. A Small
Government Agency Plan is not
required. As explained above, small
governments would not be affected
because the final rule will not place
additional requirements on any city,
county, or other local municipalities.

(b) This final rule will not produce a
Federal mandate on State, local, or tribal
governments or the private sector of
$100 million or greater in any year; that
is, this rule is not a “‘significant
regulatory action” under the Unfunded
Mandates Reform Act. This final rule
will not impose obligations on State,
local, or tribal governments.

Takings (E.O. 12630)

In accordance with Executive Order
12630, this final rule will not have
significant takings implications. This
final rule will not pertain to “taking” of
private property interests, nor will it
directly affect private property. A
takings implication assessment is not
required because this final rule (1) will
not effectively compel a property owner
to suffer a physical invasion of property
and (2) will not deny all economically
beneficial or productive use of the land
or aquatic resources. This final rule will
substantially advance a legitimate
government interest (conservation and
recovery of threatened species) and will
not present a barrier to all reasonable
and expected beneficial use of private

property.
Federalism (E.O. 13132)

In accordance with Executive Order
13132, we have considered whether this
final rule would have significant
Federalism effects and have determined
that a federalism summary impact
statement is not required. This final rule
pertains only to prohibitions for
activities pertaining to threatened
species under the Endangered Species
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Act and would not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

Civil Justice Reform (E.O. 12988)

This final rule does not unduly
burden the judicial system and meets
the applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988. This final rule will clarify
the prohibitions to threatened species
under the Endangered Species Act.

Government-to-Government
Relationship With Tribes

In accordance with Executive Order
13175 “Consultation and Coordination
with Indian Tribal Governments” and
the Department of the Interior’s manual
at 512 DM 2, we have considered effects
of this final rule on federally recognized
Indian Tribes. Two informational
webinars were held on July 31 and
August 7, 2018, to provide additional
information to interested Tribes
regarding the proposed regulations.
After the opening of the public
comment period, we received multiple
requests for coordination or
Government-to-Government
consultation from multiple tribes:
Cowlitz Indian Tribe; Swinomish Indian
Tribal Community; The Confederated
Tribes of the Grand Ronde Community
of Oregon; Confederated Tribes of Warm
Springs, Oregon; Quinault Indian
Nation; Makah Tribe; Confederated
Tribes of the Umatilla Indian
Reservation; and the Suquamish Tribe.
We subsequently hosted a conference
call on November 15, 2018, to listen to
Tribal concerns and answer questions
about the proposed regulations. On
March 6, 2019, Service representatives
attended the Natural Resources
Committee Meeting of the United and
South and Eastern Tribes’ Impact Week
conference in Arlington (Crystal City),
VA. At this meeting, we presented
information, answered questions, and
held discussion regarding the regulatory
changes.

The Service concludes that the
changes to these implementing
regulations make general changes to the
ESA implementing regulations and do
not directly affect specific species or
Tribal lands or interests. As explained
earlier, the only thing that this
rulemaking will change is that the
decision about what regulations to put
in place to provide for the conservation
of threatened species will now
necessarily be in the form of
promulgating a species-specific rule. To

the extent that any regulations that
provide for the conservation of
threatened species affect federally
recognized Indian Tribes, those effects
will result from the substance of the
subsequent rulemaking where the
Service will decide what regulations
would provide for the species’
conservation, not from this rulemaking,
which affects only the form of that
decision. Therefore, we conclude that
this regulation does not have “tribal
implications” under section 1(a) of E.O.
13175 and formal government-to-
government consultation is not required
by E.O. 13175 and related policies of the
Department of the Interior. We will
continue to collaborate with Tribes on
issues related to federally listed species
and work with them as we implement
the provisions of the Act. See Joint
Secretarial Order 3206 (‘““American
Indian Tribal Rights, Federal-Tribal
Trust Responsibilities, and the
Endangered Species Act,” June 5, 1997).

Paperwork Reduction Act

This rule does not contain
information collection requirements,
and a submission to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) is not required.
We may not conduct or sponsor and you
are not required to respond to a
collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act
(NEPA)

We analyzed this final rule in
accordance with the criteria of NEPA,
the Department of the Interior
regulations on implementation of NEPA
(43 CFR 46.10-46.450), and the
Department of the Interior Manual (516
DM 8). We have determined that, to the
extent that the proposed action would
result in reasonably foreseeable effects
to the human environment, the final
regulation is categorically excluded
from further NEPA review and that no
extraordinary circumstances are present.
The rule qualifies for two categorical
exclusions listed at 43 CFR 46.210(i).
First, the amendments are of a legal,
technical, or procedural nature. Second,
any potential impacts of this rule are too
broad, speculative, and conjectural to
lend themselves to meaningful analysis
and will be examined as part of any
NEPA analysis, if applicable, in stand-
alone species-specific 4(d) rules. The
revisions finalized in this action are
intended to clarify, interpret, and
implement portions of the Act
concerning the procedures and criteria
used for determining what protective

regulations are appropriate for species
added to or reclassified as threatened
species on the Lists of Endangered and
Threatened Wildlife and Plants.

These revisions are an example of an
action that is fundamentally
administrative, technical, or procedural
in nature. As explained with respect to
the Regulatory Flexibility Act, this final
rule is fundamentally a procedural
change for the Service that affects only
the form of the Service’s decisions with
respect to regulations that provide for
the conservation of threatened species.
The Service is, therefore, the only entity
that is directly affected by this final
regulation change at 50 CFR part 17.
The statute states, “Whenever any
species is listed as a threatened species

. ., the Secretary shall issue such
regulations as he deems necessary and
advisable to provide for the
conservation of such species.” This
provision requires the Secretary to make
a decision about what protections to
apply to threatened species. When
species get listed in the future, the
blanket rules will no longer be in place,
but the Secretary will still be required
to make a decision about what
regulations to put in place for that
species. The only thing that this
rulemaking will change is that the
decision about what regulations to put
in place will now necessarily be in the
form of promulgating a species-specific
rule. To the extent any regulations that
provide for the conservation of
threatened species significantly affect
the environment, those effects result
from the substance of the subsequent
rulemaking where the Service will
decide what regulations would provide
for the species’ conservation, not from
this rulemaking, which affects only the
form of that decision. Therefore, this
final rule falls within the categorical
exclusion for rulemakings that are
administrative, procedural, or technical
in nature.

We completed an environmental
action statement for the categorical
exclusion for the revised regulations in
50 CFR part 17. The environmental
action statement is available at http://
www.regulations.gov in Docket No.
FWS-HQ-ES-2018-0007.

Energy Supply, Distribution or Use (E.O.
13211)

Executive Order 13211 requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. This final rule is not expected
to affect energy supplies, distribution,
and use. As explained earlier, the only
thing that this rulemaking will change is
that the decision about what regulations
to put in place to provide for the
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conservation of threatened species will
now necessarily be in the form of
promulgating a species-specific rule. To
the extent any regulations that provide
for the conservation of threatened
species affect energy supply,
distribution, or use, those effects will
result from the substance of the
subsequent rulemaking where the
Service will decide what regulations
would provide for the species’
conservation, not from this rulemaking,
which affects only the form of that
decision. Therefore, this action is not a
significant energy action, and no
Statement of Energy Effects is required.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we hereby amend part
17, subchapter B of chapter I, title 50 of
the Code of Federal Regulations, as set
forth below:

PART 177—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407;
1531-1544; and 4201-4245, unless
otherwise noted.

m 2. Revise § 17.31 to read as follows:

§17.31 Prohibitions.

(a) Except as provided in §§17.4
through 17.8, or in a permit issued
under this subpart, all of the provisions
of §17.21, except § 17.21(c)(5), shall
apply to threatened species of wildlife
that were added to the List of
Endangered and Threatened Wildlife in
§17.11(h) on or prior to September 26,
2019, unless the Secretary has
promulgated species-specific provisions
(see paragraph (c) of this section).

(b) In addition to any other provisions
of this part, any employee or agent of
the Service, of the National Marine
Fisheries Service, or of a State
conservation agency that is operating a
conservation program pursuant to the
terms of a cooperative agreement with
the Service in accordance with section
6(c) of the Act, who is designated by
that agency for such purposes, may,
when acting in the course of official
duties, take those threatened species of
wildlife that are covered by an approved
cooperative agreement to carry out
conservation programs.

(c) Whenever a species-specific rule
in §§17.40 through 17.48 applies to a
threatened species, none of the

provisions of paragraphs (a) and (b) of
this section will apply. The species-
specific rule will contain all the
applicable prohibitions and exceptions.

m 3. Revise § 17.71 to read as follows:

§17.71 Prohibitions.

(a) Except as provided in a permit
issued under this subpart, all of the
provisions of § 17.61 shall apply to
threatened species of plants that were
added to the List of Endangered and
Threatened Plants in §17.12(h) on or
prior to September 26, 2019, with the
following exception: Seeds of cultivated
specimens of species treated as
threatened shall be exempt from all the
provisions of § 17.61, provided that a
statement that the seeds are of
“cultivated origin”’ accompanies the
seeds or their container during the
course of any activity otherwise subject
to the regulations in this subpart.

(b) In addition to any provisions of
this part, any employee or agent of the
Service or of a State conservation
agency that is operating a conservation
program pursuant to the terms of a
cooperative agreement with the Service
in accordance with section 6(c) of the
Act, who is designated by that agency
for such purposes, may, when acting in
the course of official duties, remove and
reduce to possession from areas under
Federal jurisdiction those threatened
species of plants that are covered by an
approved cooperative agreement to
carry out conservation programs.

(c) Whenever a species-specific rule
in §§17.73 through 17.78 applies to a
threatened species, the species-specific
rule will contain all the applicable
prohibitions and exceptions.

Dated: August 12, 2019.
David L. Bernhardt,
Secretary. Department of the Interior.
[FR Doc. 2019-17519 Filed 8-26-19; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20

[Docket No. FWS-HQ-MB-2018-0030;
FF09M21200-189-FXMB1231099BPPO]

RIN 1018-BD10

Migratory Bird Hunting; Migratory Bird
Hunting Regulations on Certain
Federal Indian Reservations and
Ceded Lands for the 2019-20 Season

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: This rule prescribes special
migratory bird hunting regulations for
certain Tribes on Federal Indian
reservations, off-reservation trust lands,
and ceded lands. This rule responds to
tribal requests for U.S. Fish and Wildlife
Service (hereinafter Service or we)
recognition of their authority to regulate
hunting under established guidelines.
This rule allows the establishment of
season bag limits and, thus, harvest at
levels compatible with populations and
habitat conditions.

DATES: This rule takes effect on August
27, 2019.

ADDRESSES: You may inspect comments
received on the special hunting
regulations and Tribal proposals during
normal business hours at U.S. Fish and
Wildlife Headquarters, 5275 Leesburg
Pike, Falls Church, VA 22041-3803 or at
http://www.regulations.gov at Docket
No. FWS-HQ-MB-2018-0030. You may
obtain copies of referenced reports from
the street address above, or from the
Division of Migratory Bird
Management’s website at http://
www.fws.gov/migratorybirds/, or at
http://www.regulations.gov at Docket
No. FWS-HQ-MB-2018-0030.

FOR FURTHER INFORMATION CONTACT: Ron
W. Kokel, U.S. Fish and Wildlife
Service, Department of the Interior, MS:
MB, 5275 Leesburg Pike, Falls Church,
VA 22041-3803; (703) 358—-1967.

SUPPLEMENTARY INFORMATION:
Background

The Migratory Bird Treaty Act
(MBTA) of July 3, 1918 (16 U.S.C. 703
et seq.), authorizes and directs the
Secretary of the Department of the
Interior, having due regard for the zones
of temperature and for the distribution,
abundance, economic value, breeding
habits, and times and lines of flight of
migratory game birds, to determine
when, to what extent, and by what
means such birds or any part, nest, or
egg thereof may be taken, hunted,
captured, killed, possessed, sold,
purchased, shipped, carried, exported,
or transported.

In the July 8, 2019, Federal Register
(84 FR 32385), we proposed special
migratory bird hunting regulations for
the 2019-20 hunting season for certain
Indian tribes, under the guidelines
described in the June 4, 1985, Federal
Register (50 FR 23467). The guidelines
respond to tribal requests for Service
recognition of their reserved hunting
rights, and for some tribes, recognition
of their authority to regulate hunting by
both tribal members and nonmembers
on their reservations. The guidelines
include possibilities for:
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(1) On-reservation hunting by both
tribal members and nonmembers, with
hunting by nontribal members on some
reservations to take place within Federal
frameworks but on dates different from
those selected by the surrounding
State(s);

(2) On-reservation hunting by tribal
members only, outside of usual Federal
frameworks for season dates and length,
and for daily bag and possession limits;
and

(3) Off-reservation hunting by tribal
members on ceded lands, outside of
usual framework dates and season
length, with some added flexibility in
daily bag and possession limits.

In all cases, the regulations
established under the guidelines must
be consistent with the March 10—
September 1 closed season mandated by
the 1916 Migratory Bird Treaty with
Canada.

In the June 14, 2018, Federal Register
(83 FR 27836), we requested that tribes
desiring special hunting regulations in
the 2019-20 hunting season submit a
proposal including details on:

(1) Harvest anticipated under the
requested regulations;

(2) Methods that would be employed
to measure or monitor harvest (such as
bag checks, mail questionnaires, etc.);

(3) Steps that would be taken to limit
level of harvest, where it could be
shown that failure to limit such harvest
would adversely impact the migratory
bird resource; and

(4) Tribal capabilities to establish and
enforce migratory bird hunting
regulations.

No action is required if a tribe wishes
to observe the hunting regulations
established by the State(s) in which an
Indian reservation is located. We have
successfully used the guidelines since
the 1985-86 hunting season. We
finalized the guidelines beginning with
the 1988—89 hunting season (August 18,
1988, Federal Register [53 FR 31612]).

The final rule described here is the
final in the series of proposed and final
rulemaking documents for Migratory
Bird Hunting Regulations on Certain
Federal Indian Reservations and Ceded
Lands for the 2019-20 Season. This rule
sets hunting seasons, hours, areas, and
limits for migratory game bird species
on reservations and ceded territories.
This final rule is the culmination of the
rulemaking process for the Tribal
migratory game bird hunting seasons,
which started with the June 14, 2018,
proposed rule. This final rule sets the
Migratory Bird Hunting Regulations on
Certain Federal Indian Reservations and
Ceded Lands for the 201920 Season.

Population Status and Harvest

Each year we publish various species
status reports that provide detailed
information on the status and harvest of
migratory game birds, including
information on the methodologies and
results. These reports are available at
the address indicated under FOR
FURTHER INFORMATION CONTACT or from
our website at https://www.fws.gov/
birds/surveys-and-data/reports-and-
publications/population-status.php.

We used the following reports:
Adaptive Harvest Management, 2019
Hunting Season (September 2018);
American Woodcock Population Status,
2018 (August 2018); Band-tailed Pigeon
Population Status, 2018 (August 2018);
Migratory Bird Hunting Activity and
Harvest During the 2016-17 and 2017—
18 Hunting Seasons (August 2018);
Mourning Dove Population Status, 2018
(August 2018); Status and Harvests of
Sandhill Cranes, Mid-continent, Rocky
Mountain, Lower Colorado River Valley
and Eastern Populations, 2018 (August
2018); and Waterfowl Population Status,
2018 (August 2018).

Comments and Issues Concerning
Tribal Proposals

For the 2019-20 migratory bird
hunting season, we proposed
regulations for 31 Tribes or Indian
groups that followed the 1985
guidelines and were considered
appropriate for final rulemaking.
However, at that time, we noted in the
July 8, 2019, proposed rule that we were
proposing seasons for five Tribes who
submitted proposals in past years but
from whom we had not yet received
proposals this year. We did not receive
proposals from four of those Tribes and,
therefore, have not included them in
this final rule.

The comment period for the July 8
proposed rule closed on August 7, 2019.
We received one comment on our July
8 proposed rule, which announced
proposed seasons for migratory bird
hunting by American Indian Tribes. The
commenting individual expressed
general support for implementing the
tribal regulations.

Required Determinations

Executive Order 13771—Reducing
Regulation and Controlling Regulatory
Costs

This action is not subject to the
requirements of Executive Order (E.O.)
13771 (82 FR 9339, February 3, 2017)
because it establishes annual harvest
limits related to routine hunting or
fishing.

National Environmental Policy Act
(NEPA) Consideration

The programmatic document,
“Second Final Supplemental
Environmental Impact Statement:
Issuance of Annual Regulations
Permitting the Sport Hunting of
Migratory Birds (EIS 20130139),” filed
with the Environmental Protection
Agency (EPA) on May 24, 2013,
addresses NEPA compliance by the
Service for issuance of the annual
framework regulations for hunting of
migratory game bird species. We
published a notice of availability in the
Federal Register on May 31, 2013 (78
FR 32686), and our Record of Decision
on July 26, 2013 (78 FR 45376). We also
address NEPA compliance for waterfowl
hunting frameworks through the annual
preparation of separate environmental
assessments, the most recent being
“Duck Hunting Regulations for 2019-
20,” with its corresponding July 2019,
finding of no significant impact. The
programmatic document, as well as the
separate environmental assessment, is
available on our website at https://
www.fws.gov/birds/index.php, or from
the address indicated under the caption
FOR FURTHER INFORMATION CONTACT.

Endangered Species Act Consideration

Section 7 of the Endangered Species
Act of 1973, as amended (16 U.S.C. 1531
et seq.), provides that the Secretary shall
insure that any action authorized,
funded, or carried out is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of critical habitat.
Consequently, we conducted formal
consultations to ensure that actions
resulting from these regulations would
not likely jeopardize the continued
existence of endangered or threatened
species or result in the destruction or
adverse modification of their critical
habitat. Findings from these
consultations are included in a
biological opinion, which concluded
that the regulations are not likely to
jeopardize the continued existence of
any endangered or threatened species.
Our biological opinions resulting from
this section 7 consultation are public
documents available for public
inspection at the address indicated
under ADDRESSES.

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

E.O. 12866 provides that the Office of
Information and Regulatory Affairs
(OIRA) will review all significant rules.
OIRA has reviewed this rule and has
determined that this rule is significant
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because it will have an annual effect of
$100 million or more on the economy.

E.O. 13563 reaffirms the principles of
E.O. 12866 while calling for
improvements in the nation’s regulatory
system to promote predictability, to
reduce uncertainty, and to use the best,
most innovative, and least burdensome
tools for achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

An economic analysis was prepared
for the 2019-20 season. This analysis
was based on data from the 2011
National Hunting and Fishing Survey,
the most recent year for which data are
available (see discussion under
Regulatory Flexibility Act, below). This
analysis estimated consumer surplus for
three alternatives for duck hunting
(estimates for other species are not
quantified due to lack of data). The
alternatives are (1) issue restrictive
regulations allowing fewer days than
those issued during the 201819 season,
(2) issue moderate regulations allowing
more days than those in alternative 1,
and (3) issue liberal regulations
identical to the regulations in the 2018-
19 season. For the 2019-20 season, we
chose Alternative 3, with an estimated
consumer surplus across all flyways of
$334-$440 million with a mid-point
estimate of $387 million. We also chose
alternative 3 for the 2009-10 through
2018-19 seasons. The 2019-20 analysis
is part of the record for this rule and is
available at http://www.regulations.gov
at Docket No. FWS-HQ-MB-2018—
0030.

Regulatory Flexibility Act

The annual migratory bird hunting
regulations have a significant economic
impact on substantial numbers of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). We analyzed
the economic impacts of the annual
hunting regulations on small business
entities in detail as part of the 1981 cost-
benefit analysis. This analysis was
revised annually from 1990 through
1995. In 1995, the Service issued a
Small Entity Flexibility Analysis
(Analysis), which was subsequently
updated in 1996, 1998, 2004, 2008,
2013, 2018, and 2019. The primary

source of information about hunter
expenditures for migratory game bird
hunting is the National Hunting and
Fishing Survey, which is generally
conducted at 5-year intervals. The 2019
Analysis is based on the 2011 National
Hunting and Fishing Survey and the
U.S. Department of Commerce’s County
Business Patterns, from which it was
estimated that migratory bird hunters
would spend approximately $1.5 billion
at small businesses in 2019.

Copies of the analysis are available
upon request from the Division of
Migratory Bird Management (see FOR
FURTHER INFORMATION CONTACT) or from
http://www.regulations.gov at Docket
No. FWS-HQ-MB-2018-0030.

Small Business Regulatory Enforcement
Fairness Act

This final rule is a major rule under
5 U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
For the reasons outlined above, this rule
will have an annual effect on the
economy of $100 million or more.
However, because this rule establishes
hunting seasons, we do not plan to defer
the effective date under the exemption
contained in 5 U.S.C. 808(1).

Paperwork Reduction Act

This rule does not contain any new
collection of information that requires
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). OMB has previously approved
the information collection requirements
associated with migratory bird surveys
and the procedures for establishing
annual migratory bird hunting seasons
under the following OMB control
numbers:

e 1018-0019, “North American
Woodcock Singing Ground Survey”’
(expires 6/30/2021).

e 1018-0023, “Migratory Bird
Surveys, 50 CFR 20.20” (expires 8/31/
2020). Includes Migratory Bird Harvest
Information Program, Migratory Bird
Hunter Surveys, Sandhill Crane Survey,
and Parts Collection Survey.

e 1018-0171, “Establishment of
Annual Migratory Bird Hunting
Seasons, 50 CFR part 20’ (expires 06/
30/2021).

You may view the information
collection request(s) at http://
www.reginfo.gov/public/do/PRAMain.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number.

Unfunded Mandates Reform Act

We have determined and certify, in
compliance with the requirements of the
Unfunded Mandates Reform Act, 2
U.S.C. 1502 et seq., that this rulemaking
will not impose a cost of $100 million
or more in any given year on local or
State government or private entities.
Therefore, this rule is not a “significant
regulatory action” under the Unfunded
Mandates Reform Act.

Civil Justice Reform—Executive Order
12988

The Department, in promulgating this
rule, has determined that this rule will
not unduly burden the judicial system
and that it meets the requirements of
sections 3(a) and 3(b)(2) of E.O. 12988.

Takings Implication Assessment

In accordance with E.O. 12630, this
rule, authorized by the Migratory Bird
Treaty Act, does not have significant
takings implications and does not affect
any constitutionally protected property
rights. This rule will not result in the
physical occupancy of property, the
physical invasion of property, or the
regulatory taking of any property. In
fact, this rule will allow hunters to
exercise otherwise unavailable
privileges and, therefore, reduce
restrictions on the use of private and
public property.

Energy Effects—Executive Order 13211

E.O. 13211 requires agencies to
prepare Statements of Energy Effects
when undertaking certain actions.
While this rule is a significant
regulatory action under E.O. 12866, it is
not expected to adversely affect energy
supplies, distribution, or use. Therefore,
this action is not a significant energy
action and no Statement of Energy
Effects is required.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), E.O.
13175, and 512 DM 2, we have
evaluated possible effects on Federally
recognized Indian tribes and have
determined that there are no effects on
Indian trust resources. We have
consulted with Tribes affected by this
rule.

Federalism Effects

Due to the migratory nature of certain
species of birds, the Federal
Government has been given
responsibility over these species by the
Migratory Bird Treaty Act. We annually
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prescribe frameworks from which the
States make selections regarding the
hunting of migratory birds, and we
employ guidelines to establish special
regulations on Federal Indian
reservations and ceded lands. This
process preserves the ability of the
States and tribes to determine which
seasons meet their individual needs.
Any State or Indian tribe may be more
restrictive than the Federal frameworks
at any time. The frameworks are
developed in a cooperative process with
the States and the Flyway Councils.
This process allows States to participate
in the development of frameworks from
which they will make selections,
thereby having an influence on their
own regulations.

These rules do not have a substantial
direct effect on fiscal capacity, change
the roles or responsibilities of Federal or
State governments, or intrude on State
policy or administration. Therefore, in
accordance with E.O. 13132, these
regulations do not have significant
federalism effects and do not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

Regulations Promulgation

The rulemaking process for migratory
game bird hunting, by its nature,
operates under a time constraint as
seasons must be established each year or
hunting seasons remain closed.
However, we intend that the public be
provided extensive opportunity for
public input and involvement in
compliance with Administrative
Procedure Act requirements. Thus,
when the preliminary proposed
rulemaking was published, we
established what we concluded were the
longest periods possible for public
comment and the most opportunities for
public involvement. We also provided
notification of our participation in
multiple Flyway Council meetings,
opportunities for additional public
review and comment on all Flyway
Council proposals for regulatory change,
and opportunities for additional public
review during the Service Regulations
Committee meeting. Therefore,
sufficient public notice and opportunity
for involvement have been given to
affected persons regarding the migratory
bird hunting frameworks for the 2019—
20 hunting seasons. Further, after
establishment of the final frameworks,
States and Tribes need sufficient time to
conduct their own public processes to
select season dates and limits; to
communicate those selections to us; and
to establish and publicize the necessary
regulations and procedures to
implement their decisions. Thus, if

there were a delay in the effective date
of these regulations after this final
rulemaking, States and Tribes might not
be able to meet their own administrative
needs and requirements.

For the reasons cited above, we find
that “good cause” exists, within the
terms of 5 U.S.C. 553(d)(3) of the
Administrative Procedure Act, and this
rule will take effect immediately upon
publication.

Accordingly, with each participating
Tribe having had an opportunity to
participate in selecting the hunting
seasons desired for its reservation or
ceded territory on those species of
migratory birds for which open seasons
are now prescribed, and consideration
having been given to all other relevant
matters presented, certain sections of
title 50, chapter I, subchapter B, part 20,
subpart K, are hereby amended as set
forth below.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

Accordingly, part 20, subchapter B,
chapter I of title 50 of the Code of
Federal Regulations is amended as
follows:

PART 20—MIGRATORY BIRD
HUNTING

m 1. The authority citation for part 20
continues to read as follows:

Authority: 16 U.S.C. 703 et seq., and 16
U.S.C. 742a-j.

(Note: The following hunting regulations
provided for by 50 CFR 20.110 will not
appear in the Code of Federal Regulations
because of their seasonal nature).

m 2. Section 20.110 is revised to read as
follows:

§20.110 Seasons, limits, and other
regulations for certain Federal Indian
reservations, Indian Territory, and ceded
lands.

Unless specifically provided for
below, all of the regulations contained
in 50 CFR part 20 apply to the seasons
listed herein.

(a) Confederated Salish and Kootenai
Tribes, Flathead Indian Reservation,
Pablo, Montana (Tribal Members and
Nontribal Hunters).

Tribal Members Only

Ducks (Including Mergansers)

Season Dates: Open September 1,
2019, through March 9, 2020.

Daily Bag and Possession Limits: The
Tribe does not have specific bag and
possession restrictions for Tribal
members. The season on harlequin duck
is closed.

Coots

Season Dates: Same as ducks.
Daily Bag and Possession Limits:
Same as ducks.

Geese

Season Dates: Same as ducks.
Daily Bag and Possession Limits:
Same as ducks.

Nontribal Hunters

Ducks (Including Mergansers)

Season Dates: Open September 21,
2019, through January 6, 2020.

Scaup

Season Dates: Open September 21
through December 16, 2019.

Daily Bag and Possession Limits:
Seven ducks, including no more than
two hen mallards, two pintail, three
scaup (when open), two canvasback,
and two redheads. The possession limit
is three times the daily bag limit.

Coots

Season Dates: Same as ducks.
Daily Bag and Possession Limits: 25
and 25, respectively.

Geese
Dark Geese

Season Dates: Open September 21,
2019, through January 6, 2020.

Daily Bag and Possession Limits: 4
Canada geese and brant in the aggregate,
and 10 white-fronted geese. The
possession limit is three times the daily
bag limit.

Light Geese

Season Dates: Same as for dark geese.

Daily Bag and Possession Limits: 20
and 60, respectively.

General Conditions: Tribal and
nontribal hunters must comply with all
basic Federal migratory bird hunting
regulations contained in 50 CFR part 20
regarding manner of taking. In addition,
shooting hours are one-half hour before
sunrise to one-half hour after sunset,
and each waterfowl] hunter 16 years of
age or older must carry on his/her
person a valid Migratory Bird Hunting
and Conservation Stamp (Duck Stamp)
signed in ink across the stamp face.
Special regulations established by the
Confederated Salish and Kootenai
Tribes also apply on the reservation.

(b) Fond du Lac Band of Lake
Superior Chippewa Indians, Cloquet,
Minnesota (Tribal Members Only).

Ducks

1854 and 1837 Ceded Territories:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: 18 ducks, including
no more than 12 mallards (only 3 of
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which may be hens), 9 black ducks, 9
scaup, 9 wood ducks, 9 redheads, 9
pintails, and 9 canvasbacks.

Reservation:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: 12 ducks, including
no more than 8 mallards (only 2 of
which may be hens), 6 black ducks, 6
scaup, 6 redheads, 6 pintails, 6 wood
ducks, and 6 canvasbacks.

Mergansers

1854 and 1837 Ceded Territories:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: 15 mergansers,
including no more than 6 hooded
mergansers.

Reservation:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: 10 mergansers,
including no more than 4 hooded
mergansers.

Canada Geese

All Areas:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: 20 geese.

Coots and Common Moorhens (Common
Gallinules)

All Areas:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: 20 coots and
common moorhens, singly or in the
aggregate.

Sandhill Cranes

1854 and 1837 Ceded Territories:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: Two sandhill cranes.
Crane carcass tags are required prior to
hunting.

Sora and Virginia Rails

All Areas:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: 25 sora and Virginia
rails, singly or in the aggregate.

Common Snipe

All Areas:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: Eight common snipe.

Woodcock

All Areas:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: Three woodcock.

Mourning Doves
All Areas:

Season Dates: Begin September 1 and
end November 30, 2019.
Daily Bag Limit: 30 mourning doves.

Tundra and Trumpeter Swans

Reservation Only:

Season Dates: Begin September 1 and
end November 30, 2019.

Daily Bag Limit: One swan. A swan
carcass tag is required prior to hunting.

General Conditions:

1. While hunting waterfowl, a tribal
member must carry on his/her person a
valid Ceded Territory License.

2. Shooting hours for migratory birds
are one-half hour before sunrise to one-
half hour after sunset.

3. Except as otherwise noted, tribal
members will be required to comply
with tribal codes that will be no less
restrictive than the provisions of
Chapter 10 of the Model Off-Reservation
Code. Except as modified by the Service
rules adopted in response to this
proposal, these amended regulations
parallel Federal requirements in 50 CFR
part 20 as to hunting methods,
transportation, sale, exportation, and
other conditions generally applicable to
migratory bird hunting.

4. Band members in each zone will
comply with State regulations providing
for closed and restricted waterfowl
hunting areas.

5. There are no possession limits for
migratory birds. For purposes of
enforcing bag limits, all migratory birds
in the possession or custody of band
members on ceded lands will be
considered to have been taken on those
lands unless tagged by a tribal or State
conservation warden as having been
taken on-reservation. All migratory
birds that fall on reservation lands will
not count as part of any off-reservation
bag or possession limit.

(c) Grand Traverse Band of Ottawa
and Chippewa Indians, Suttons Bay,
Michigan (Tribal Members Only).

Ducks

Season Dates: Open September 1,
2019, through January 20, 2020.

Daily Bag Limit: 35 ducks, which may
include no more than 8 pintail, 4
canvasback, 8 black ducks, 5 hooded
merganser, 8 wood ducks, 8 redheads,
and 20 mallards (only 10 of which may
be hens).

Canada and Snow Geese

Season Dates: Open September 1,
2019, through February 15, 2020.
Daily Bag Limit: 15 geese.
Other Geese (White-Fronted Geese and
Brant)

Season Dates: Open September 20
through December 30, 2019.

Daily Bag Limit: Five geese.

Sora Rails, Common Snipe, and
Woodcock

Season Dates: Open September 1
through November 14, 2019.

Daily Bag Limit: 10 rails, 10 snipe,
and 5 woodcock.

Mourning Doves

Season Dates: Open September 1
through November 14, 2019.
Daily Bag Limit: 25 mourning doves.

Sandhill Crane

Season Dates: Open September 1
through November 14, 2019.

Daily Bag Limit: 2 sandhill crane,
with a season limit of 10.

General Conditions: A valid Grand
Traverse Band Tribal license is required
and must be in possession before taking
any wildlife. Shooting hours for
migratory birds are one-half hour before
sunrise to one-half hour after sunset. All
other basic regulations contained in 50
CFR part 20 are valid. Other tribal
regulations apply, and may be obtained
at the tribal office in Suttons Bay,
Michigan.

(d) Great Lakes Indian Fish and
Wildlife Commission, Odanah,
Wisconsin (Tribal Members Only).

The 2019-20 waterfowl hunting
season regulations apply to all treaty
areas (except where noted):

Ducks

Season Dates: Begin September 1 and
end December 31, 2019.

Daily Bag Limit: 50 ducks in the 1837
and 1842 Treaty Area; 30 ducks in the
1836 Treaty Area.

Mergansers

Season Dates: Begin September 1 and
end December 31, 2019.
Daily Bag Limit: 10 mergansers.

Geese

Season Dates: Begin September 1 and
end December 31, 2019. In addition, any
portion of the ceded territory that is
open to State-licensed hunters for goose
hunting outside of these dates will also
be open concurrently for tribal
members.

Daily Bag Limit: 20 geese in aggregate.

Other Migratory Birds

Coots and Common Moorhens (Common
Gallinules)

Season Dates: Begin September 1 and
end December 31, 2019.

Daily Bag Limit: 20 coots and
common moorhens (common
gallinules), singly or in the aggregate.
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Sora and Virginia Rails

Season Dates: Begin September 1 and
end December 31, 2019.

Daily Bag and Possession Limits: 20,
singly, or in the aggregate, 25.

Common Snipe

Season Dates: Begin September 1 and
end December 31, 2019.
Daily Bag Limit: 16 common snipe.

Woodcock

Season Dates: Begin September 4 and
end December 31, 2019.
Daily Bag Limit: 10 woodcock.

Mourning Dove: 1837 and 1842 Ceded
Territories Only

Season Dates: Begin September 1 and
end November 29, 2019.
Daily Bag Limit: 15 mourning doves.

Sandhill Cranes

Season Dates: Begin September 1 and
end December 31, 2019.

Daily Bag Limit: 5 cranes in the 1837
and 1842 Treaty Area and no season bag
limit; 3 crane and no season bag limit
in the 1836 Treaty Area.

Swans: 1837 and 1842 Ceded Territories
Only

Season Dates: Begin September 1 and
end December 31, 2019.

Daily Bag/Season Limit: 5 swans. All
harvested swans must be registered by
presenting the fully-feathered carcass to
a tribal registration station or GLIFWC
warden, to be identified to species. If
the total number of trumpeter swans
harvested reaches 10, the swan season
will be closed by emergency tribal rule.

General Conditions

A. All tribal members are required to
obtain a valid tribal waterfowl] hunting
permit.

B. Except as otherwise noted, tribal
members are required to comply with
tribal codes that are no less restrictive
than the model ceded territory
conservation codes approved by Federal
courts in the Lac Courte Oreilles v. State
of Wisconsin (Voigt) and Mille Lacs
Band v. State of Minnesota cases.
Chapter 10 in each of these model codes
regulates ceded territory migratory bird
hunting. Both versions of Chapter 10
parallel Federal requirements as to
hunting methods, transportation, sale,
exportation, and other conditions
generally applicable to migratory bird
hunting. They also automatically
incorporate by reference the Federal
migratory bird regulations.

C. Particular regulations of note
include:

1. Nontoxic shot is required for all
waterfow] hunting by tribal members.

2. Tribal members in each zone must
comply with tribal regulations
providing for closed and restricted
waterfowl hunting areas. These
regulations generally incorporate the
same restrictions contained in parallel
State regulations.

3. There are no possession limits,
with the exception of 25 rails (in the
aggregate). For purposes of enforcing
bag limits, all migratory birds in the
possession and custody of tribal
members on ceded lands are considered
to have been taken on those lands
unless tagged by a tribal or State
conservation warden as taken on
reservation lands. All migratory birds
that fall on reservation lands do not
count as part of any off-reservation bag
or possession limit.

4. There are no shell limit restrictions.

5. Hunting hours are from 30 minutes
before sunrise to 30 minutes after
sunset, except that, within the 1837 and
1842 ceded territories hunters may use
non-mechanical nets or snares that are
operated by hand to take those birds
subject to an open hunting season at any
time. Hunters shall be permitted to
capture, without the aid of other devices
(i.e., by hand) and immediately kill
birds subject to an open season,
regardless of time of day. See #7 below
for further explanation.

6. An experimental application of
electronic calls (e-calls) will be
implemented in the 1837 and 1842
ceded territories. Up to 50 tribal hunters
will be allowed to use e-calls.
Individuals using e-calls will be
required to obtain a special permit; they
will be required to complete a hunt
diary for each hunt where e-calls are
used; and they will be required to
submit the hunt diary to the
Commission within two (2) weeks of the
end of the season in order to be eligible
to obtain an e-call permit for the
following year. Required information
will include the date, time and location
of the hunt, number of hunters, the
number of each species harvested per
hunting event, if other hunters were in
the area, any interactions with other
hunters, and other information deemed
appropriate. Diary results will be
summarized and documented in a
Commission report, which will be
submitted to the Service. Barring
unforeseen results, this experimental
application would be replicated for 3
years, after which a full evaluation
would be completed.

7. Within the 1837 and 1842 ceded
territories, tribal members will be
allowed to use non-mechanical, hand-
operated nets (i.e., throw/cast nets or
hand-held nets typically used to land
fish) and/or hand-operated snares, and

may chase and capture migratory birds
without the aid of hunting devices (i.e.,
by hand). At this time, non-attended
nets or snares shall not be authorized
under this regulation. Tribal members
using nets or snares to take migratory
birds, or taking birds by hand, will be
required to obtain a special permit; they
will be required to complete a hunt
diary for each hunt where these
methods are used; and they will be
required to submit the hunt diary to the
Commission within two (2) weeks of the
end of the season in order to be eligible
to obtain a permit to net migratory birds
for the following year. Required
information will include the date, time
and location of the hunt, number of
hunters, the number of each species
harvested per hunting event, and other
information deemed appropriate. Diary
results will be summarized and
documented in a Commission report,
which will be submitted to the Service.
Barring unforeseen results, this
experimental application would be
replicated for 3 years, after which a full
evaluation would be completed.

(e) Jicarilla Apache Tribe, Jicarilla
Indian Reservation, Dulce, New Mexico
(Tribal Members and Nontribal
Hunters).

Ducks (Including Mergansers)

Season Dates: Open October 6
through November 30, 2019.

Daily Bag and Possession Limits: The
daily bag limit is seven, including no
more than two hen mallards, two
pintail, two redheads, two canvasback,
and three scaup. The possession limit is
three times the daily bag limit.

Canada Geese

Season Dates: Open October 6
through November 30, 2019.

Daily Bag and Possession Limits: Two
and six, respectively.

General Conditions: Tribal and
nontribal hunters must comply with all
basic Federal migratory bird hunting
regulations in 50 CFR part 20 regarding
shooting hours and manner of taking. In
addition, each waterfowl hunter 16
years of age or older must carry on his/
her person a valid Migratory Bird
Hunting and Conservation Stamp (Duck
Stamp) signed in ink across the stamp
face. Special regulations established by
the Jicarilla Tribe also apply on the
reservation.

(f) Kalispel Tribe, Kalispel
Reservation, Usk, Washington (Tribal
Members and Nontribal Hunters).
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Nontribal Hunters on Reservation and
Ceded Lands

Geese

Season Dates: Open September 21
through September 22, 2019; open
September 28 through September 29,
2019; and open October 1, 2019,
through January 8, 2020. During these
periods, days to be hunted are specified
by the Kalispel Tribe. Nontribal hunters
should contact the Tribe for more detail
on hunting days.

Daily Bag and Possession Limits: 5
Canada geese for the early season, and
6 light geese and 4 dark geese, for the
late season. The daily bag limit is 2
brant (when the State’s season is open)
and is in addition to dark goose limits
for the late season. The possession limit
is twice the daily bag limit.

Ducks

Season Dates: Open September 21
through September 22, 2019; open
September 28 through September 29,
2019; and open October 1, 2019,
through January 8, 2020.

Scaup

Season Dates: Open October 1
through December 25, 2019.

Daily Bag and Possession Limits: 7
ducks, including no more than 2 female
mallards, 2 pintail, 2 canvasback, 3
scaup (when open), and 2 redheads. The
possession limit is twice the daily bag
limit.

Tribal Members on Reservation and
Ceded Lands

Geese

Season Dates: Open October 1, 2019,
through January 31, 2020.

Daily Bag and Possession Limits: 6
light geese and 4 dark geese. The daily
bag limit is 2 brant and is in addition
to dark goose limits for the late season.
The possession limit is twice the daily
bag limit.

Ducks

Season Dates: Open October 1, 2019,
through January 31, 2020.

Daily Bag and Possession Limits: 7
ducks, including no more than 2 female
mallards, 2 pintail, 2 canvasback, 3
scaup, and 2 redheads. The possession
limit is twice the daily bag limit.

General: Tribal members must possess
a validated Migratory Bird Hunting and
Conservation Stamp and a tribal ceded
lands permit.

(g) Klamath Tribe, Chiloquin, Oregon
(Tribal Members Only).

Ducks and Coots

Season Dates: Open October 5, 2019,
through January 31, 2020.

Daily Bag and Possession Limits: 9
and 18, respectively.

Geese

Season Dates: Open October 5, 2019,
through January 31, 2020.

Daily Bag and Possession Limits: 9
and 18, respectively.

General: Nontoxic shot is required.
Use of live decoys, bait, and commercial
use of migratory birds are prohibited.
Waterfowl may not be pursued or taken
while using motorized craft. Shooting
hours are one-half hour before sunrise to
one-half hour after sunset.

(h) Leech Lake Band of Ojibwe, Cass
Lake, Minnesota (Tribal Members Only).

Ducks

Season Dates: Open September 14
through December 31, 2019.

Daily Bag Limits: 10 ducks, including
no more than 5 pintail, 5 canvasback,
and 5 black ducks.

Geese

Season Dates: Open September 14
through December 31, 2019.

Daily Bag Limits: 10 geese.

General: Possession limits are twice
the daily bag limits. Shooting hours are
one-half hour before sunrise to one-half
hour after sunset. Nontoxic shot is
required. Use of live decoys, bait, and
commercial use of migratory birds are
prohibited. Waterfowl may not be
pursued or taken while using motorized
craft.

(i) Little River Band of Ottawa
Indians, Manistee, Michigan (Tribal
Members Only).

1836 Ceded Territory and Tribal
Reservation:

Ducks

Season Dates: Open September 1,
2019, through January 26, 2020.

Daily Bag Limits: 12 ducks, including
no more than 6 mallards (2 of which
may be hens), 3 black ducks, 3
redheads, 3 wood ducks, 2 pintail, 1
bufflehead, 1 hooded merganser, and 2
canvasback.

Coots and Gallinules

Season Dates: Open September 14,
2019, through January 26, 2020.

Daily Bag Limits: Five coot and five
gallinule.

Canada Geese

Season Dates: Open September 1,
2019, through February 3, 2020.
Daily Bag Limit: Five.

White-fronted Geese, Brant, and Snow
Geese

Season Dates: Open September 7
through December 9, 2019.

Daily Bag Limit: Five.

Woodcock, Mourning Doves, Snipe, and
Sora and Virginia Rails

Season Dates: Open September 1
through November 11, 2019.

Daily Bag Limit: 5 woodcock and 10
each of the other species.

General conditions are as follows:

A. All tribal members will be required
to obtain a valid tribal resource card and
2019-20 hunting license.

B. Except as modified by the Service
rules adopted in response to this
proposal, these amended regulations
parallel all Federal regulations
contained in 50 CFR part 20. Shooting
hours will be from one-half hour before
sunrise to sunset.

C. Particular regulations of note
include:

(1) Nontoxic shot will be required for
all waterfowl hunting by tribal
members.

(2) Tribal members in each zone will
comply with tribal regulations
providing for closed and restricted
waterfowl hunting areas. These
regulations generally incorporate the
same restrictions contained in parallel
State regulations.

D. Tribal members hunting in
Michigan will comply with tribal codes
that contain provisions parallel to
Michigan law regarding duck blinds and
decoys.

E. Possession limits are twice the
daily bag limits.

(j) The Little Traverse Bay Bands of
Odawa Indians, Petoskey, Michigan
(Tribal Members Only).

Ducks

Season Dates: Open September 1,
2019, through January 31, 2020.

Daily Bag Limits: 20 ducks, including
no more than 5 hen mallards, 5 black
ducks, 5 redheads, 5 wood ducks, 5
pintail, 5 scaup, and 5 canvasback.

Mergansers

Season Dates: Open September 1,
2019, through January 31, 2020.

Daily Bag Limits: 10 mergansers,
including no more than 5 hooded
mergansers.

Coots and Gallinules

Season Dates: Open September 15
through December 31, 2019.
Daily Bag Limit: 20.

Canada Geese

Season Dates: Open September 1,
2019, through February 8, 2020.

Daily Bag Limit: 20 in the aggregate.
Sora and Virginia Rails

Season Dates: Open September 1
through December 31, 2019.
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Daily Bag Limit: 20.
Snipe
Season Dates: Open September 1

through December 31, 2019.
Daily Bag Limit: 15.

Mourning Doves

Season Dates: Open September 1
through November 14, 2019.

Daily Bag Limit: 15.
Woodcock

Season Dates: Open September 1
through December 1, 2019.

Daily Bag Limit: 10.
Sandhill Cranes

Season Dates: Open September 1
through December 1, 2019.

Daily Bag Limit: Two.

General: Possession limits are twice
the daily bag limits.

(k) Lower Brule Sioux Tribe, Lower
Brule Reservation, Lower Brule, South
Dakota (Tribal Members and Nontribal
Hunters).

Tribal Members

Ducks, Mergansers, and Coots

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits: Six
ducks, including no more than two hen
mallard and five mallards total, two
pintail, two redheads, two canvasback,
three wood ducks, three scaup, two
bonus teal during September 1 through
16, 2019, and one mottled duck. Coot
daily bag limit is 15. Merganser daily
bag limit is five, including no more than
two hooded mergansers. The possession
limit is three times the daily bag limit.

Canada Geese

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits: 6
and 18, respectively.

White-fronted Geese

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits: Two
and six, respectively.

Light Geese

Season Dates: Open September 1,
2019, through March 10, 2020.
Daily Bag Limit: 20.
Dove

Season Dates: Open September 1,
2019, through January 31, 2020.

Daily Bag Limit: 15.
Nontribal Hunters
Ducks (Including Mergansers and Coots)

Season Dates: Open October 5, 2019,
through January 9, 2020.

Daily Bag and Possession Limits: Six
ducks, including five mallards (no more
of which can be two hen mallard), three
scaup, two canvasback, two redheads,
three wood ducks, one mottled duck,
one pintail, and two bonus blue-winged
teal during October 6 through October
21, 2019. Coot daily bag limit is 15.
Merganser daily bag limit is five,
including no more than two hooded
mergansers. The possession limit is
three times the daily bag limit.

Canada Geese

Season Dates: Open October 26, 2019,
through February 9, 2020.

Daily Bag and Possession Limits: 6
and 18, respectively.

White-Fronted Geese

Season Dates: Open October 26, 2019,
through January 21, 2020.

Daily Bag and Possession Limits: Two
and six, respectively.

Light Geese

Season Dates: Open October 26, 2019,
through February 9, 2020; and open
February 11 through March 10, 2020.

Daily Bag and Possession Limits: 50
and no possession limit.

Dove

Season Dates: Open September 1
through November 29, 2019.

Daily Bag Limit: 15.

General Conditions: All hunters must
comply with the basic Federal migratory
bird hunting regulations in 50 CFR part
20, including the use of steel shot and
shooting hours. Nontribal hunters must
possess a validated Migratory Bird
Hunting and Conservation Stamp. The
Lower Brule Sioux Tribe has an official
Conservation Code that hunters must
adhere to when hunting in areas subject
to control by the Tribe.

(1) [Reserved.]

(m) Makah Indian Tribe, Neah Bay,
Washington (Tribal Members).

Band-Tailed Pigeons

Season Dates: Open September 21
through October 27, 2019.

Daily Bag Limit: Two band-tailed
pigeons.

Ducks and Coots

Season Dates: Open September 21,
2019, through January 25, 2020.

Daily Bag Limit: Seven ducks
including no more than five mallards
(only two of which can be a hen), one
redhead, one pintail, three scaup, and
one canvasback. The seasons on wood
duck and harlequin are closed. The coot
daily bag limit is 25.

Geese

Season Dates: Open September 21,
2019, through January 25, 2020.

Daily Bag Limit: Four, including no
more than one brant. The seasons on
Aleutian and dusky Canada geese are
closed.

General Conditions:

All other Federal regulations
contained in 50 CFR part 20 apply. The
following restrictions also apply:

1. As per Makah Ordinance 44, only
shotguns may be used to hunt any
species of waterfowl. Additionally,
shotguns must not be discharged within
300 feet of an occupied area.

2. Hunters must be eligible, enrolled
Makah tribal members and must carry
their Indian Treaty Fishing and Hunting
Identification Card while hunting. No
tags or permits are required to hunt
waterfowl.

3. The use of live decoys and/or
baiting to pursue any species of
waterfowl is prohibited.

4. Only Service approved nontoxic
shot is allowed; the use of lead shot is
prohibited.

5. The use of dogs is permitted to
hunt waterfowl.

6. Shooting hours for all species of
waterfowl are one-half hour before
sunrise to sunset.

7. Open hunting areas are: Makah
Reservation except for designated
wilderness areas and within one mile of
the Cape Flattery and Shi-shi Trails. Off-
Reservation Hunting Areas as specified
in the General Hunting Regulations.

(n) Muckleshoot Indian Tribe,
Auburn, Washington (Tribal Members
Only).

Band-Tailed Pigeons, Mourning Doves,
and Snipe

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag Limits: 2, 15, and 8,
respectively.

Ducks (Including Coots)

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag Limits: Seven ducks,
including no more than two hen
mallards, one mottled duck, two
canvasback, three scaup, two redheads,
two scoter, two long-tailed ducks, two
goldeneye, and two pintail. Coot daily
bag limit is 25. The Tribe has a limit on
harlequin ducks of one per season.

Geese

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag Limits: 4 Canada geese, 6
light geese, 10 white-fronted geese, and
2 brant. There is a year-round closure on
dusky Canada geese.
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All other Federal regulations
contained in 50 CFR part 20 apply. The
following restrictions also apply:

1. Hunting can occur on reservation
and off reservation on lands where the
Tribe has treaty-reserved hunting rights,
or has documented traditional use.

2. Shooting hours for all species of
waterfowl are one-half hour before
sunrise to one-half after sunset.

3. Hunters must be eligible, enrolled
Muckleshoot Tribal members and must
carry their Tribal identification while
hunting.

4. Tribal members hunting migratory
birds must also have a combined
Migratory Bird Hunting Permit and
Harvest Report Card.

5. The use of live decoys and/or
baiting to pursue any species of
waterfowl is prohibited.

6. Hunting for migratory birds is with
shotgun only. Only steel, tungsten-iron,
tungsten-polymer, tungsten-matrix, and
tin shot are allowed for hunting
waterfowl. It is unlawful to use or
possess lead shot while hunting
waterfowl.

(0) Navajo Nation, Navajo Indian
Reservation, Window Rock, Arizona
(Tribal Members and Nontribal
Hunters).

Band-Tailed Pigeons

Season Dates: Open September 1
through September 30, 2019.

Daily Bag and Possession Limits: 5
and 10 pigeons, respectively.

Mourning Doves

Season Dates: Open September 1
through September 30, 2019.

Daily Bag and Possession Limits: 10
and 20 doves, respectively.

Ducks (Including Mergansers and Coots)

Season Dates: Open September 21,
2019, through January 6, 2020.

Scaup

Season Dates: Open September 21
through December 16, 2019.

Daily Bag and Possession Limits:
Seven ducks, including no more than
two hen mallards, one mottled duck,
two canvasback, three scaup (when
open), two redheads, and one pintail.
Coot daily bag limit is 25. Merganser
daily bag limit is seven. The possession
limit is three times the daily bag limit.

Canada Geese

Season Dates: Open September 21,
2019, through January 6, 2020.

Daily Bag and Possession Limits: 4
and 12, respectively.

General Conditions: Tribal and
nontribal hunters will comply with all
basic Federal migratory bird hunting

regulations in 50 CFR part 20, regarding
shooting hours and manner of taking. In
addition, each waterfowl hunter 16
years of age or older must carry on his/
her person a valid Migratory Bird
Hunting and Conservation Stamp (Duck
Stamp) signed in ink across the face.
Special regulations established by the
Navajo Nation also apply on the
reservation.

(p) Oneida Tribe of Indians of
Wisconsin, Oneida, Wisconsin (Tribal
Members Only).

Ducks (Including Mergansers)

Season Dates: Open September 14
through December 8, 2019.

Daily Bag and Possession Limits: Six,
including no more than six mallards
(three hen mallards), six wood ducks,
one redhead, two pintail, and one
hooded merganser. The possession limit
is twice the daily bag limit.

Geese

Season Dates: Open September 1
through December 31, 2019.

Daily Bag and Possession Limits: 5
Canada geese with a possession limit of
10. A seasonal quota of 500 birds is
adopted. If the quota is reached before
the season concludes, the season will be
closed at that time.

Woodcock

Season Dates: Open September 1
through November 3, 2019.

Daily Bag and Possession Limits: Two
and four woodcock, respectively.

Doves

Season Dates: Open September 1
through November 3, 2019.

Daily Bag and Possession Limits: 10
and 20 doves, respectively.

General Conditions: Tribal member
shooting hours are one-half hour before
sunrise to one-half hour after sunset.
Nontribal members hunting on the
Reservation or on lands under the
jurisdiction of the Tribe must comply
with all State of Wisconsin regulations,
including season dates, shooting hours,
and bag limits, which differ from tribal
member seasons. Tribal members and
nontribal members hunting on the
Reservation or on lands under the
jurisdiction of the Tribe will observe all
basic Federal migratory bird hunting
regulations found in 50 CFR part 20,
with the following exceptions: Tribal
members are exempt from the purchase
of the Migratory Waterfow]l Hunting and
Conservation Stamp (Duck Stamp); and
shotgun capacity is not limited to three
shells.

(q) Point No Point Treaty Council,
Kingston, Washington (Tribal Members
Only).

Jamestown S’Klallam Tribe
Ducks

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits:
Seven ducks, including no more than
one harlequin duck per season.

Geese

Season Dates: Open September 7,
2019, through March 10, 2020.

Daily Bag and Possession Limits: The
daily bag limits for Canada geese, light
geese, and white-fronted geese are 5, 3,
and 10, respectively. There is a year-
round closure on dusky Canada geese.
Possession limit is twice the daily bag
limit.

Brant

Season Dates: Open January 11
through January 26, 2020.

Daily Bag and Possession Limits: Two
and four, respectively.

Coots

Season Dates: Open September 7,
2019, through February 2, 2020.

Daily Bag and Possession Limits: 25
and 50 coots, respectively.

Mourning Doves

Season Dates: Open September 7,
2019, through January 20, 2020.

Daily Bag and Possession Limits: 10
and 20 doves, respectively.

Snipe
Season Dates: Open September 7,
2019, through March 10, 2020.

Daily Bag and Possession Limits: 8
and 16 snipe, respectively.

Band-Tailed Pigeons

Season Dates: Open September 7,
2019, through January 20, 2020.

Daily Bag and Possession Limits: Two
and four pigeons, respectively.

Port Gamble S’Klallam Tribe
Ducks

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits:
Seven ducks, including no more than
two hen mallards, one canvasback, one
pintail, two redhead, four scoters, and
no more than one harlequin duck per
season.

Geese

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits: The
daily bag limits for Canada geese, light
geese, and white-fronted geese are 5, 3,
and 10, respectively. There is a year-
round closure on dusky Canada geese.
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Possession limit is twice the daily bag
limit.
Brant

Season Dates: Open November 9,
2019, through January 31, 2020.

Daily Bag and Possession Limits: Two
and four, respectively.

Coots

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits: 7
and 14 coots, respectively.

Mourning Doves

Season Dates: Open September 1,
2019, through January 31, 2020.

Daily Bag and Possession Limits: 10
and 20 doves, respectively.

Snipe

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits: 8
and 16 snipe, respectively.

Band-Tailed Pigeons

Season Dates: Open September 1,
2019, through March 10, 2020.

Daily Bag and Possession Limits: Two
and four pigeons, respectively.

General: Tribal members must possess
a tribal hunting permit from the Point
No Point Tribal Council pursuant to
tribal law. Hunting hours are from one-
half hour before sunrise to sunset.
Hunters must observe all other basic
Federal migratory bird hunting
regulations in 50 CFR part 20.

(r) The Saginaw Chippewa Indian
Tribe of Michigan, Isabella Reservation,
Mt. Pleasant, Michigan (Tribal Members
Only).

Mourning Doves
Season Dates: Open September 1,

2019, through January 31, 2020.
Daily Bag Limit: 25 doves.

Ducks

Season Dates: Open September 1,
2019, through January 31, 2020.

Daily Bag Limits: 20, including no
more than 5 hen mallard, 5 wood duck,
5 black duck, 5 pintail, 5 redhead, 5
scaup, and 5 canvasback.

Mergansers

Season Dates: Open September 1,
2019, through January 31, 2020.

Daily Bag Limit: 10, including no
more than 5 hooded mergansers.
Canada Geese

Season Dates: Open September 1,
2019, through January 31, 2020.
Daily Bag Limit: 20 in the aggregate.

Coots and Gallinule

Season Dates: Open September 1,
2019, through January 31, 2020.
Daily Bag Limit: 20 in the aggregate.

Woodcock and Mourning Dove

Season Dates: Open September 1,
2019, through January 31, 2020.

Daily Bag Limits: 10 woodcock and 25
doves.

Common Snipe

Season Dates: Open September 1,
2019, through January 31, 2020.
Daily Bag Limits: 16.

Sora and Virginia Rails

Season Dates: Open September 1,
2019, through January 31, 2020.
Daily Bag Limits: 20 in the aggregate.

Sandhill Crane

Season Dates: Open September 1,
2019, through January 31, 2020.

Daily Bag Limits: One.

General: Possession limits are twice
the daily bag limits except for rails, of
which the possession limit equals the
daily bag limit (20). Tribal members
must possess a tribal hunting permit
from the Saginaw Tribe pursuant to
tribal law. Shooting hours are one-half
hour before sunrise until one-half hour
after sunset. Hunters must observe all
other basic Federal migratory bird
hunting regulations in 50 CFR part 20.

(s) Sauk-Suiattle Indian Tribe,
Darrington, Washington (Tribal
Members Only).

Mourning Doves

Season Dates: Open September 1,
2019, through March 10, 2020.
Daily Bag Limits: 10 doves.

Band-Tailed Pigeons

Season Dates: Open September 1,
2019, through March 10, 2020.
Daily Bag Limits: 10 pigeons.

Ducks

Season Dates: Open September 1,
2019, through March 10, 2020.
Daily Bag Limits: 20.

Geese

Season Dates: Open September 1,
2019, through March 10, 2020.
Daily Bag Limit: 10 geese.

Coots

Season Dates: Open September 1,
2019, through March 10, 2020.
Daily Bag Limit: 25 coots.

Brant

Season Dates: Open September 1,
2019, through March 10, 2020.
Daily Bag Limits: Five brant.

General: Shooting hours are one-half
hour before sunrise until one-half hour
after sunset. Hunters must observe all
other basic Federal migratory bird
hunting regulations in 50 CFR part 20.

(t) Sault Ste. Marie Tribe of Chippewa
Indians, Sault Ste. Marie, Michigan
(Tribal Members Only).

Mourning Doves

Season Dates: Open September 1
through November 14, 2019.
Daily Bag Limit: 10 doves.

Teal

Season Dates: Open September 1
through December 31, 2019.
Daily Bag Limits: 20 in the aggregate.

Ducks

Season Dates: Open September 15
through December 31, 2019.

Daily Bag Limits: 20, including no
more than 10 mallards (only 5 of which
may be hens), 5 canvasback, 5 black
duck, and 5 wood duck.

Mergansers

Season Dates: Open September 15
through December 31, 2019.
Daily Bag Limit: 10 in the aggregate.

Geese

Season Dates: Open September 1
through December 31, 2019.
Daily Bag Limit: 20 in the aggregate.

Coots and Gallinule

Season Dates: Open September 1
through December 31, 2019.
Daily Bag Limit: 20 in the aggregate.

Woodcock

Season Dates: Open September 2
through December 1, 2019.
Daily Bag Limits: 10.

Common Snipe

Season Dates: Open September 15
through December 31, 2019.
Daily Bag Limits: 16.

Sora and Virginia Rails

Season Dates: Open September 1
through December 31, 2019.

Daily Bag Limits: 20 in the aggregate.

General: Possession limits are twice
the daily bag limits except for rails, of
which the possession limit equals the
daily bag limit (20). Tribal members
must possess a tribal hunting permit
from the Sault Ste. Marie Tribe pursuant
to tribal law. Shooting hours are one-
half hour before sunrise until one-half
hour after sunset. Hunters must observe
all other basic Federal migratory bird
hunting regulations in 50 CFR part 20.

(u) Shoshone-Bannock Tribes, Fort
Hall Indian Reservation, Fort Hall,
Idaho (Nontribal Hunters).
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Ducks, Including Mergansers

Duck Season Dates: Open October 5,
2019, through January 17, 2020.

Scaup Season Dates: Open October 5
through December 30, 2019.

Daily Bag and Possession Limits:
Seven ducks and mergansers, including
no more than two hen mallards, two
pintail, three scaup (when open), two
canvasback, and two redheads. The
possession limit is three times the daily
bag limit.

Coots

Season Dates: Same as ducks.

Daily Bag and Possession Limits: 25
coots. The possession limit is three
times the daily bag limit.

Common Snipe

Season Dates: Same as ducks.
Daily Bag and Possession Limits: 8
and 24 snipe, respectively.

Canada Geese

Season Dates: Open October 5, 2019,
through January 17, 2020.

Daily Bag and Possession Limits: 4
and 12, respectively.

White-Fronted Geese

Season Dates: Open October 5, 2019,
through January 17, 2020.

Daily Bag and Possession Limits: 10
and 30, respectively.

Light Geese

Season Dates: Open October 5, 2019,
through January 17, 2020.

Daily Bag and Possession Limits: 20
and 60, respectively.

General Conditions: Nontribal hunters
must comply with all basic Federal
migratory bird hunting regulations in 50
CFR part 20 regarding shooting hours
and manner of taking. In addition, each
waterfowl hunter 16 years of age or
older must possess a valid Migratory
Bird Hunting and Conservation Stamp
(Duck Stamp) signed in ink across the
stamp face. Other regulations
established by the Shoshone-Bannock
Tribes also apply on the reservation.

(v) [Reserved.]

(w) Spokane Tribe of Indians,
Wellpinit, Washington (Tribal Members
Only).

Ducks

Season Dates: Open September 2,
2019, through January 31, 2020.

Daily Bag and Possession Limits:
Seven ducks, including no more than
two hen mallards, two pintail, three
scaup, two canvasback, and two
redheads. The daily bag limit on
harlequin duck is one per season. The
possession limit is twice the daily bag
limit.

Geese

Season Dates: Open September 2,
2019, through January 31, 2020.

Daily Bag and Possession Limits: 4
Canada geese, 10 white-fronted geese,
and 20 light geese. The possession limit
is twice the daily bag limit.

General Conditions: Tribal members
must possess a tribal hunting permit
from the Spokane Indian Tribe pursuant
to tribal law. Shooting hours are one-
half hour before sunrise until sunset.
Hunters must observe all other basic
Federal migratory bird hunting
regulations in 50 CFR part 20.

(x) [Reserved.]

(y) Stillaguamish Tribe of Indians,
Arlington, Washington (Tribal Members
Only).

Common Snipe

Season Dates: Open October 1, 2019,
through January 31, 2020.

Daily Bag and Possession Limits: 10
and 20, respectively.

Ducks

Season Dates: Open October 1, 2019,
through March 10, 2020.

Daily Bag and Possession Limits: 10
ducks, including no more than 7
mallards (only 3 of which may be hens),
3 pintail, 3 redhead, 3 scaup, and 3
canvasback. The possession limit is
twice the daily bag limit.

Coots

Season Dates: Open October 1, 2019,
through January 31, 2020.

Daily Bag and Possession Limits: 25
coots. The possession limit is twice the
daily bag limit.

Geese

Season Dates: Open October 1, 2019,
through March 10, 2020.

Daily Bag and Possession Limits: 6
Canada geese, 12 white-fronted geese,
and 8 snow geese. The possession limit
is three times the daily bag limit. The
season on brant is closed.

Swan

Season Dates: Open October 1, 2019,
through January 31, 2020.

Bag Limit: Two per year.

General Conditions: Tribal members
hunting on lands will observe all basic
Federal migratory bird hunting
regulations found in 50 CFR part 20,
which will be enforced by the
Stillaguamish Tribal Law Enforcement.
Tribal members are required to use steel
shot or a nontoxic shot as required by
Federal regulations. The Swan season is
by special draw permit only.

(z) Swinomish Indian Tribal
Community, LaConner, Washington
(Tribal Members Only).

Ceded Territory and Swinomish
Reservation

Ducks and Mergansers

Season Dates: Open September 1,
2019, through March 9, 2020.

Daily Bag and Possession Limits: 20
and 40, respectively.

Canada Geese

Season Dates: Open September 1,
2019, through March 9, 2020.

Daily Bag and Possession Limits: 10
and 20 geese, respectively.

Brant

Season Dates: Open September 1,
2019, through March 9, 2020.

Daily Bag and Possession Limits: 5
and 10 brant, respectively.

Coots

Season Dates: Open September 1,
2019, through March 9, 2020.

Daily Bag and Possession Limits: 25
and 75 coots, respectively.

Mourning Dove

Season Dates: Open September 1,
2019, through March 9, 2020.

Daily Bag and Possession Limits: 15
and 30 mourning doves, respectively.

Band-Tailed Pigeon

Season Dates: Open September 1,
2019, through March 9, 2020.

Daily Bag and Possession Limits:
Three and six band-tailed pigeons,
respectively.

Snipe

Season Dates: Open September 1,
2019, through March 9, 2020.

Daily Bag and Possession Limits: 15
and 30 snipe, respectively.

General Conditions: Shooting hours
are from 30 minutes before sunrise until
30 minutes after sunset. Tribal members
are required to use steel shot or a
nontoxic shot as required by Federal
regulations.

(aa) The Tulalip Tribes of
Washington, Tulalip Indian
Reservation, Marysville, Washington
(Tribal Members Only).

Ducks and Mergansers

Season Dates: Open September 1,
2019, through February 29, 2020.

Daily Bag and Possession Limits: 15
ducks, including no more than 1 pintail
and 2 canvasback. Possession limit is
twice the daily bag limit.

Sea Ducks

Season Dates: Open September 1,
2019, through February 29, 2020.

Daily Bag and Possession Limits: 15
sea ducks, including no more than 10
harlequin. Possession limit is twice the
daily bag limit.
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Geese

Season Dates: Open September 1,
2019, through February 29, 2020.

Daily Bag and Possession Limits: 15
geese, including no more than 10
cackling Canada geese or 10 dusky
Canada geese. Possession limit is twice
the daily bag limit.

Brant

Season Dates: Open September 1,
2019, through February 29, 2020.

Daily Bag and Possession Limits: Five
and ten brant, respectively.

Coots

Season Dates: Open September 1,
2019, through February 29, 2020.

Daily Bag and Possession Limits: 25
and 25 coots, respectively.

Snipe
Season Dates: Open September 1,
2019, through February 29, 2020.
Daily Bag and Possession Limits: 8
and 16 snipe, respectively.

General Conditions: All tribal hunters
must have a valid Tribal identification

card on his or her person while hunting.

All nontribal hunters must obtain and
possess while hunting a valid Tulalip
Tribe hunting permit and be
accompanied by a Tulalip Tribal
member. Shooting hours are one-half
hour before sunrise to sunset, and steel
or federally approved nontoxic shot is
required for all migratory bird hunting.
Hunters must observe all other basic
Federal migratory bird hunting
regulations in 50 CFR part 20.

(bb) Upper Skagit Indian Tribe, Sedro
Woolley, Washington (Tribal Members
Only).

Mourning Doves

Season Dates: Open September 1
through December 31, 2019.

Daily Bag and Possession Limits: 12
and 15 mourning doves, respectively.
Ducks

Season Dates: Open October 1, 2019,
through February 29, 2020.

Daily Bag and Possession Limits: 15
and 20, respectively.

Coots

Season Dates: Open October 1, 2019,
through February 15, 2020.

Daily Bag and Possession Limits: 20
and 30, respectively.

Geese

Season Dates: Open October 1, 2019,

through February 28, 2020.

Daily Bag and Possession Limits: 7
and 10 geese, respectively.

Brant

Season Dates: Open November 1
through 10, 2019.

Daily Bag and Possession Limits: Two
and two, respectively.

General Conditions: Tribal members
must have the tribal identification and
harvest report card on their person to
hunt. Tribal members hunting on the
Reservation will observe all basic
Federal migratory bird hunting
regulations found in 50 CFR part 20,
except shooting hours would be 15
minutes before official sunrise to 15
minutes after official sunset.

(cc) [Reserved.]

(dd) White Earth Band of Ojibwe,
White Earth, Minnesota (Tribal
Members Only).

Ducks

Season Dates: Open September 7
through December 15, 2019.

Daily Bag Limit: 10 ducks, including
no more than 2 female mallards, 2
pintail, and 2 canvasback.

Mergansers

Season Dates: Open September 7
through December 15, 2019.

Daily Bag Limit: Five mergansers,
including no more than two hooded
mergansers.

Geese

Season Dates: Open September 1
through December 15, 2019.

Daily Bag Limit: 10 geese through
September 20, and 5 thereafter.

Coots

Season Dates: Open September 1
through November 30, 2019.
Daily Bag Limit: 20 coots.

Snipe
Season Dates: Open September 1

through November 30, 2019.
Daily Bag Limit: 10 snipe.

Mourning Dove

Season Dates: Open September 1
through November 30, 2019.
Daily Bag Limit: 25 mourning doves.

Woodcock

Season Dates: Open September 1
through November 30, 2019.

Daily Bag Limit: 10 woodcock.

Rail

Season Dates: Open September 1
through November 30, 2019.

Daily Bag Limit: 25 rail.

General Conditions: Shooting hours
are one-half hour before sunrise to one-
half hour after sunset. Nontoxic shot is
required. All other basic Federal
migratory bird hunting regulations

contained in 50 CFR part 20 will be
observed.

(ee) White Mountain Apache Tribe,
Fort Apache Indian Reservation,
Whiteriver, Arizona (Tribal Members
and Nontribal Hunters)

Band-Tailed Pigeons (Wildlife
Management Unit 10 and Areas South of
Y-70 and Y-10 in Wildlife Management
Unit 7, Only)

Season Dates: Open September 1

through 15, 2019.
Daily Bag and Possession Limits:
Three and six pigeons, respectively.

Mourning Doves (Wildlife Management
Unit 10 and Areas South of Y-70 and
Y-10 in Wildlife Management Unit 7,
Only)

Season Dates: Open September 1
through 15, 2019.

Daily Bag and Possession Limits: 10
and 20 doves, respectively.

Ducks and Mergansers

Season Dates: Open October 19, 2019,
through January 26, 2020.

Scaup

Season Dates: Open November 6,
2019, through January 26, 2020.

Daily Bag Limits: Seven, including no
more than two redheads, one pintail,
three scaup (when open), seven
mallards (including no more than two
hen mallards), and two canvasback.
Possession Limits: Twice the daily bag
limit.

Coots

Season Dates: Open October 19, 2019,
through January 26, 2020.

Daily Bag and Possession Limits: 25
and 50, respectively.

Canada Geese

Season Dates: Open October 19, 2019,
through January 26, 2020.

Daily Bag and Possession Limits:
Three and six Canada geese,
respectively.

General Conditions: All nontribal
hunters hunting band-tailed pigeons
and mourning doves on Reservation
lands shall have in their possession a
valid White Mountain Apache Daily or
Yearly Small Game Permit. In addition
to a small game permit, all nontribal
hunters hunting band-tailed pigeons
must have in their possession a White
Mountain Special Band-tailed Pigeon
Permit. Other special regulations
established by the White Mountain
Apache Tribe apply on the reservation.
Tribal and nontribal hunters will
comply with all basic Federal migratory
bird hunting regulations in 50 CFR part
20 regarding shooting hours and manner
of taking.
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Dated: August 13, 2019.
Rob Wallace,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 2019-18356 Filed 8-26-19; 8:45 am|
BILLING CODE 4333-15-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 80

[Docket No. FWS-HQ-WSR-2017-0002;
91400-5110-POLI-7B; 91400-9410-POLI-
7B]

RIN 1018-BA33

Financial Assistance: Wildlife
Restoration, Sport Fish Restoration,
Hunter Education and Safety

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, are issuing final
regulations governing the Wildlife
Restoration and Sport Fish Restoration
financial assistance programs that
include the Enhanced Hunter Education
and Safety program and the Basic
Hunter Education and Safety,
Recreational Boating Access, Aquatic
Resource Education, and Outreach and
Communications subprograms. This
final rule reflects targeted changes to the
existing rule and is not a complete
update. We proposed changes December
15, 2017, based on changes to law,
regulation, policy, and practice since
the last rulemaking in 2011. This final
rule adds and updates definitions and
eligible activities under these programs;
simplifies requirements for license
certification, especially for multiyear
licenses; updates authorities; and
clarifies how a grantee may use program
income under an award. We reviewed
all comments received during the
comment period and made changes
where necessary based on concerns and
recommendations. We do not include
all proposed changes in the final rule
and will continue to work with partners
to address those items in future policy
or rulemaking.

DATES: The final rule is effective on
September 26, 2019.

ADDRESSES: Comments received on the
proposed rule may be viewed at
www.regulations.gov in Docket No.
FWS-HQ-WSR-2017-0002.

FOR FURTHER INFORMATION CONTACT: Lisa
Van Alstyne, Wildlife and Sport Fish
Restoration Program, Branch of Policy,

U.S. Fish and Wildlife Service, 703—
358-1942.
SUPPLEMENTARY INFORMATION:

Background

On December 15, 2017, we published
in the Federal Register (82 FR 59564) a
proposal to revise 50 CFR part 80,
“Financial Assistance: Wildlife
Restoration, Sport Fish Restoration,
Hunter Education and Safety.” The
proposal provided a background for the
Department of the Interior’s (DOI) U.S.
Fish and Wildlife Service (Service)
management of financial assistance
programs by the Service’s Wildlife and
Sport Fish Restoration Program (WSFR).
The final rule revises title 50, part 80,
of the Code of Federal Regulations
(CFR). In addition to addressing topics
that we identified since the 2011
rulemaking, the final rule includes
revisions made to reflect the following
laws and policies:

(a) Uniform Administrative
Requirements, Cost Principles, and
Audit Requirements for Federal Awards,
2 CFR part 200, December 26, 2013.

(b) Service Manual chapter 518 FW 1,
‘““Authorities and Responsibilities,” July
25, 2014.

(c) Service Manual chapter 519 FW 2,
“Compliance Requirements Summary,”
October 29, 2014.

(d) Service Manual chapter 417 FW 1,
“Service-Administered Audits of
Grantees,” April 26, 2015.

Updates to the Regulations

This final rule is not a full update to
the regulations. As described in the
preamble to the proposed rule, we
worked with our State partners to
develop a phased approach whereby we
would address a limited number of
updates over multiple rulemakings,
allowing our partners and the public to
better engage and respond to changes.
This final rule was started as the initial
phase of an expected four-phase
process. We have since determined that
we are not able to accommodate the
required process and timing needed to
make the phased approach work. We
will work with our partners to develop
a new approach for the remaining
regulatory updates, to include
engagement opportunities during the
prerulemaking stage.

The final rule is divided into subparts
of related subject matter. This final rule
only changes one full subpart, that on
license certification. Other updates are
at various locations within the rule.

Response to Public Comments

We solicited public comments to the
proposed rule published December 15,
2017, for 60 days, ending on February

13, 2018. State fish and wildlife
agencies are the primary recipients of
grants affected by this rule. We received
37 comments in response to the
proposed rule from 15 States, several
fish and wildlife-related organizations,
and the public.

In addition to proposed changes to the
rule, in the preamble to the proposed
rule we requested feedback on topics
that we will consider for future
rulemaking. This discussion starts at 82
FR 59566 in the proposed rule. We
consider these topics to potentially
elicit a variety of responses and offer
this as an opportunity to start a national
conversation. We will not respond to
any comments received from the topics
in the preamble, as they are not part of
the rule. However, we appreciate all
those who took the time to give
thoughtful comments and will be using
those comments when addressing these
topics in the future. They help inform
us of needs, opinions, perceptions, and
priorities in these programs that are
integral to nationwide fish and wildlife
conservation and recreation activities.

The following paragraphs discuss the
substantive comments received and
provide our responses to those
comments. The comments are not
presented verbatim and where several
commenters responded with similar
thoughts, we have summarized them as
a single comment.

We received 23 general comments
from the public. Several commenters
expressed support to the changes in
general, even when they made
suggestions to specific sections of the
rule. Some we consider nonsubstantive.
This does not mean that the comments
provided are not important, but rather
that they do not address what is
proposed in this rulemaking. We do,
however, address some comments that,
although they do not relate directly to
the content of this rulemaking, do relate
to WSFR and State fish and wildlife
agency work.

General

Comment 1: One commenter cited
information on the National Dam Safety
Act and the importance of partnerships
that ensure dam safety.

Response 1: The National Dam Safety
Program Act provides funding to States
and other agencies with grants
administered by the Federal Emergency
Management Agency. Policies for
administration of those programs are at
https://damsafety.org/
ManualsAndGuidelines. Dams are real
property and, according to our
regulations, are titled with the State fish
and wildlife agency when purchased
through the Wildlife Restoration
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Program or Sport Fish Restoration
Program. Therefore, compliance with
State or any applicable Federal laws for
dams acquired or built with these funds
is the responsibility of the title-holding
State agency.

Comment 2: The Wildlife and Sport
Fish Restoration Program still bears the
name of those Congressmen who crafted
the legislation all those years ago. Why
is this? The implementing regulations
belong to the taxpayer and should not
serve as a monument to originating
Congressmen.

Response 2: It has been typical
throughout Congressional history to
name a piece of legislation after the
sponsors who championed the action or
someone else who inspired the purpose
of the legislation. This unofficial
naming process is usually done in
relation to the specific purpose that the
Act supports and is not associated with
other aspects of the sponsor’s life.
Although the original Act does not cite
it as the Pittman-Robertson Wildlife
Restoration Act, a major piece of
legislation since then, Public Law 106—
408 Wildlife and Sport Fish Restoration
Programs Improvement Act of 2000,
does cite both Acts using the sponsors’
names. We have no control over how
Congress gives titles to Acts. However,
we do appreciate and understand your
concern.

Comment 3: The public isn’t
sufficiently engaged in the work and
decisions of the State fish and wildlife
agency in the commenter’s State.

Response 3: We have no control over
the State regulatory process nor do we
control the administrative processes of
the State fish and wildlife agency. We
recommend contacting State officials,
sharing your concerns, and seeking the
various methods that your State offers
for engaging in decisionmaking.

Comment 4: Commenters expressed
concerns with timber harvesting, the
lumber industry, forestry management,
and related economic, social issues, and
property concerns and, similarly,
concerns surrounding endangered
species.

Response 4: Although some State fish
and wildlife agencies engage in forestry
activities as part of wildlife
management, neither this rule nor this
agency addresses actions relevant to
those concerns. The U.S. Forest Service
(https://www.fs.fed.us/), under the
Department of Agriculture, would be the
best contact for information on national
forest management. The Service does
manage endangered species laws and
grant funding, but this rule does not
cover those activities directly. For more
information on Federal financial
assistance for endangered species, visit:

https://www.fws.gov/endangered/
grants/index.html.

Comment 5: The Service should use
funds under the Wildlife Restoration
Act for management of all species of
wildlife. The Act was written for species
that are imperiled and not just for those
that are hunted.

Response 5: The original Act
authorized cooperation with State fish
and wildlife agencies for “wildlife
restoration projects” that were defined
as “‘the selection, restoration,
rehabilitation, and improvement of
areas of land or water adaptable as
feeding, resting, or breeding places for
wildlife, including acquisition by
purchase, condemnation, lease, or gift of
such areas or estates or interests therein
as are suitable or capable of being made
suitable therefor, and the construction
thereon or therein of such works as may
be necessary to make them available for
such purposes and also including such
research into problems of wildlife
management as may be necessary to
efficient administration affecting
wildlife resources, and such preliminary
or incidental costs and expenses as may
be incurred in and about such projects.”
State fish and wildlife agencies may use
their Wildlife Restoration funds for
species under their control that meet the
definition of “‘wildlife” at 50 CFR 80.2.
This definition limits eligible species to
birds and mammals. Some States have
asked that we expand the definition to
include species that are hunted in that
State, but are not birds or mammals, as
these species often need a management
plan and those who purchase licenses to
hunt those species contribute
financially when they purchase a
license. The topic of defining wildlife
will continue to be considered, and we
appreciate this public input.

Comment 6: The regulations don’t
even really mention Comprehensive
Management System grants, but they are
a big part of the original legislation. This
method seems much more efficient. Are
there plans to revisit this issue in a
future rulemaking?

Response 6: The original Act (50 Stat.
917, Sept. 2, 1937) does not include
Comprehensive Management Plans, but
uses the word ‘““plans.” We agree that
the Comprehensive Management System
for managing financial assistance is a
method that more States could employ
to administer these programs efficiently
and would include periodically seeking
public input. We intend to expand this
information in a future rulemaking.

Comment 7: The minimum dollar
amount for certifying licenses is
meaningless at $2. It doesn’t reflect
market reality. Aren’t data available that
would allow you to determine an

appropriate annual price and
standardize a market-based amount?

Response 7: The rules that govern
financial assistance (2 CFR part 200)
clarify that market value is determined
on a very local level. Comparing the cost
of similar licenses in different States
shows that there is no national
consistency, but rather each State sets
prices based on the needs and desires of
their State fish and wildlife agency and
the public. The standard in this final
rule was recommended not based on
market value of a license, but rather the
desire to cover administrative costs of
issuing a license and having some
license revenue left to the State agency.
The intent is simplicity, clarity, and
fairness. This standardized method
accommodates all States, regardless of
the State laws that govern license fees.

Comment 8: A commenter questions
the Service’s compliance with the
Regulatory Flexibility Act (RFA) and the
Small Business Regulatory Enforcement
Fairness Act (SBREFA).

Response 8: We address both of these
requirements in the “Required
Determinations” section of the preamble
at 82 FR 59568, Dec. 15, 2017. Under
the RFA we are required to review and
consider how this rule, which governs
the administration of these financial
assistance programs, economically
affects small entities. Under the
SBREFA we assess whether the rule will
have a significant economic impact on
a substantial number of small entities of
$100 million or more; cause a major
increase in costs or prices; or have
significant adverse effects on
competition, employment, investment,
productivity, or innovation. As the
WSEFR programs and subprograms
transfer money primarily to State fish
and wildlife agencies, and the transfer
of funds is a benefit to smaller entities
that partner with the State agencies,
there is no adverse effect to small
entities under this rule. It is possible
that some Federally funded projects,
when complying with other Federal,
State, or local laws, could affect small
entities, but those instances are outside
the purview of this rule.

Comment 9: The Humane Society of
the United States emphasizes the
importance of engaging with
nongovernmental organizations when
developing regulations.

Response 9: Executive Order (E.O.)
13563 (Jan. 18, 2011) directs Federal
agencies to adopt regulations through a
process that involves public
participation, including, among other
provisions, offering a comment period
of at least 60 days.

WSFR is fully compliant with E.O.
13563. Any entities wishing to engage in
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future prerulemaking opportunities may
do so by notifying us using information
at FOR FURTHER INFORMATION CONTACT.
Comment 10: This proposed rule
contains unanticipated changes.
Response 10: Following feedback
from States that addressing the large
amount of changes to 50 CFR part 80 in
one rulemaking was too burdensome, in
April 2016 Service staff approached the
Federal/State Joint Task Force on
Federal Assistance Policy (JTF) and the
Federal Aid Coordinators Working
Group (FACWG) with a concept to
approach updates using a phased
approach. This approach would allow
fewer topics per rulemaking and the
ability to manage the workload over 18—
24 months. The process was agreed to,
and the FACWG and Regions nominated
members to a Federal/State team that
developed a schedule to include timing
and suggested topics for each phase.
The schedule was shared in September
2016 without objection, but was delayed
by a few months as the topic of license
certification, which was scheduled to be
published as a separate rulemaking, was
close to being ready to go into a
proposed rule. We worked with the JTF
and the Association of Fish & Wildlife
Agencies (AFWA) to finalize the
concepts of license certification changes
and added the revised subpart to the
proposed rule already developed as
Phase 1. Unfortunately, the proposed
rule was administratively delayed, and
we were unable to maintain the
recommended phased schedule for
rulemaking. During the delay, much
communication focused on license
certification and did not reiterate all
proposed changes. We will engage our
partners more effectively in the future
when preparing for further rulemaking.

Subpart A—General

Section 80.2 What terms do I need to
know?

(1) Asset—New definition.

Comment 11: It is unnecessary to
define “Asset” as it is already defined
at 2 CFR 200.12.

Response 11: The definition at 2 CFR
200.12 is for a “‘capital asset,” which is
a subset of the term “‘asset.” However,
we agree that we should reference back
to 2 CFR part 200 and align for ease of
grant administration. We added to this
definition the reference for capital asset,
as it defines criteria for a capital asset.
We also added the reference for
equipment at 2 CFR 200.33, as it defines
criteria for equipment as an asset. We
also clarify that real property of any
value is an asset.

Comment 12: This expansive
definition could cause States

considerable challenges related to
control of assets. Section 80.90(f)
requires States to maintain control of all
assets acquired under the grant to
ensure they serve the purpose for which
acquired throughout their useful life.
However, a useful life is only
determined for those items meeting the
threshold of equipment or capital
improvement. This new definition
opens the door for audit findings over
very minor items. Another commenter is
concerned this definition is overly
broad and vague and asks if there is a
threshold for monetary value.

Response 12: Response 11 explains
that some assets that are defined under
2 CFR part 200 have criteria that contain
certain thresholds. We define the term
“asset” to clarify that it can mean: (1)
Either tangible (physical in nature) or
intangible (not physical in nature, such
as software, licenses to operate,
copyrights, or usage rights), (2) Real or
personal property, and (3) Must have a
monetary value.

This definition is applied in § 80.90(f)
where an agency is required to have
“Control of all assets acquired under the
grant to ensure that they serve the
purpose for which acquired throughout
their useful life.” In § 80.2 we define
useful life as “‘the period during which
a federally funded capital improvement
is capable of fulfilling its intended
purpose with adequate routine
maintenance.” We further define capital
improvement as amended “(i) A
structure that costs at least $25,000 to
build or install; or (ii) The alteration or
repair of a structure, or the replacement
of a structural component, if it increases
the structure’s useful life by at least 10
years or its market value by at least
$25,000.” So, when applying the term
“asset” under 50 CFR 80.90(f), it relates
to capital improvements and not minor
items.

(2) Capital improvement—Updated
definition. We received nine comments
concerning the definition; four
expressed support.

Comment 13: A commenter
recommends an even higher threshold
of $50,000.

Response 13: We have no basis to
increase the threshold to $50,000. The
$25,000 threshold is based on the limits
on real property appraisals at 49 CFR
24.102(c) and other sources. We
increased the threshold from $10,000 to
$25,000 in the Boating Infrastructure
Grant Program rule (80 FR 26150, May
6, 2015) and intend to apply the
increased threshold to all WSFR-
administered programs.

Comment 14: The paragraph in the
2011 rule that allows States to set their
own definition for capital improvement

was removed in the proposed rule and
should be included in the final rule.

Response 14: We agree. This was an
omission on our part, and we have
added the paragraph back to the
definition.

(3) Geographic location—New
definition.

Comment 15: We received multiple
comments on this proposed definition.
Some suggest that it doesn’t allow for
“Statewide,” regional areas, or multiple
counties to be chosen, hampering the
scope of projects where it is applicable.
Others suggest that limiting reference to
U.S. Geological Survey quadrangles
doesn’t allow for other identifiers and
possible new technology for identifying
location. Others were concerned that the
language used (Ex: parcel) implies this
is only for real property work.

Response 15: We agree with some of
the suggestions and considered making
changes in the final rule to reflect
concerns. However, due to the wide
variety of comments received and the
connection to upcoming work for
performance reporting, we decided to
delay addressing this definition for
future rulemaking consideration.

(4) Match—Updated definition.

Comment 16: Match is already
defined in 2 CFR 200.29 and should be
removed.

Response 16: We disagree that the
definition should be removed from this
rule, but agree that it should better align
with the 2 CFR part 200 definition. We
make changes based on this comment.

Comment 17: All definitions for
match are confusing and make it appear
that match must be only in-kind.

Response 17: To improve clarity, we
make changes that clearly distinguish
that cash and in-kind may both be used
for match.

Comment 18: Commenters had
concerns with the definition including a
threshold for useful life as well. How
should we respond to an improvement
on a structure that originally didn’t meet
the $25,000 threshold, but has its useful
life extended by at least 10 years? It
does not seem logical that increasing its
useful life by any number of years
would make it become a capital
improvement.

Response 18: At 2 CFR 200.12, capital
assets are defined as tangible or
intangible assets used in operations
having a useful life of more than 1 year
which are capitalized in accordance
with generally accepted accounting
principles. Capital assets include land,
buildings (facilities), equipment, and
intellectual property as well as
additions, improvements, modifications,
replacements, rearrangements,
reinstallations, renovations or
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alterations to capital assets that
materially increase their value or useful
life. So, regardless of the cost, if it has

a useful life of greater than 1 year and

is capitalized as an asset, it is a capital
asset. The regulations at 2 CFR 200.13
state that a capital expenditure for
improvement to land and buildings
includes both increase in material value
and increase in useful life. The
regulations at 2 CFR part 200 do not
specify what those limits are, but we set
reasonable thresholds in this rule—
material value being $25,000 and
increase in useful life being 10 years.
So, yes, it is possible for an asset that
did not originally cost $25,000 or more
and was therefore not a capital
improvement, to be improved to extend
the useful life by 10 or more years and
it would then be a capital improvement.

Comment 19: A commenter suggested
that “or its market value by at least
$25,000” be removed from the proposed
definition. Market value is not needed if
capital improvement is largely
dependent on expenditure threshold.

Response 19: We disagree. As stated
in Response 18, the regulations at 2 CFR
part 200 are vague on thresholds, but we
set thresholds in this rule. The
regulations in 2 CFR part 200 call for
both material value and useful life, so it
is appropriate to include market value at
the higher $25,000 threshold.

(5) Obligation—New definition. One
comment was received supporting this
definition. We make no changes from
the proposed rule.

(6) Real property—Updated
definition.

Comment 20: Clarify the use of
“some” in the sentence that states,
“Examples of real property include fee,
and some leasehold interests,
conservation easements, and mineral
rights.”

Response 20: We agree that a better
explanation would be beneficial, and we
replaced the second sentence with the
following: “Examples of real property
include fee, conservation easements,
access easements, utility easements, and
mineral rights. A leasehold interest is
also real property except in those States
where the State Attorney General
provides an official opinion that
determines a lease is personal property
under State law.”” In order for lease to
be considered personal property, the
Solicitor’s Office of the Department of
the Interior must be able to concur with
this opinion.

Comment 21: A commenter objected
to the change in language from “the air
space above the parcel, the ground
below it,” to “the space above and
below it.”

Response 21: The grammatical change
clarifies the sentence and restates the
definition to reflect the traditional legal
real property definition. We make no
change based on this comment.

Comment 22: Define the terms lease,
license, and permit to make the
definition of “real property” more
understandable.

Response 22: The term ““lease” is
defined at § 80.2 under the term
“Lease,” the term ‘“license” is defined at
§80.2 under the term ‘“‘Personal
Property” in paragraph (2)(iii). The term
“permit” is defined on the Service’s
website for permits that the Service
issues and is explained as, ‘“Permits
enable the public to engage in legitimate
wildlife-related activities that would
otherwise be prohibited by law. Service
permit programs ensure that such
activities are carried out in a manner
that safeguards wildlife. Additionally,
some permits promote conservation
efforts by authorizing scientific
research, generating data, or allowing
wildlife management and rehabilitation
activities to go forward.” (https://
www.fws.gov/permits/index.html) We
suggest a definition that is broader, as it
would be applied by multiple non-
Service entities: ““A permit is a written
authorization that allows a specific
person, agency, or other entity to do
something that is not forbidden by law,
but is not allowed without the permit.
The purpose of permits is usually to
help ensure that the permittee is aware
of and complies with certain laws,
regulations, and conditions. Other
purposes may be to raise revenue or
prevent overuse of an area or a resource.
The term is most often applied to an
authorization issued by a governmental
entity.” We will consider adding a
definition in a future rulemaking.

(7) Structure—New definition.

Comment 23: Commenters found this
definition either unnecessary or
confusing.

Response 23: Due to the negative
comments received and no pressing
need for this definition, we decided to
delay addressing this definition for
future rulemaking consideration.

(8) Technical Assistance—New
definition. Several commenters support
this definition as being helpful in
differentiating technical assistance from
management assistance.

Comment 24: Commenters
recommend the term be ‘““technical
guidance” instead of “‘technical
assistance.” Several commenters
expressed concerns that the definition is
limited by targeting technical assistance
to members of the public and on private
lands. These commenters indicate that
the definition needs to be expanded.

Response 24: A small team working
on a policy topic developed this
definition for technical assistance, but it
is clear from comments received that we
should review it with other partners
before putting it in regulation. A larger
review will ensure it meets the needs
and expectations of grantees. We will
delay including it in regulation for
future rulemaking consideration, but
will still include technical assistance as
a new, eligible activity under 50 CFR
80.50 and 80.51. We believe that most
grantees understand that technical
assistance does not include actual on-
the-ground management activities and
will continue that approach.

Subpart D—License Holder Certification

Comment 25: Commenters strongly
supported this subpart. Several
commenters stated that they believe the
changes will clarify and simplify the
process; that even if certain license
types are limited short term, the benefits
outweigh this over the long term; and
that the new standards are reasonable
and attainable.

Response 25: We appreciate the
support and the work done within a
Federal/State partnership to achieve
consensus on this change.

Section 80.30 Why must an agency
certify the number of paid license
holders?

We made no proposed changes to this
section and received no comments. No
change.

Section 80.31 How does an agency
certify the number of paid license
holders?

We made no proposed changes to this
section and received no comments. No
change.

Section 80.32 What is the certification
period?

We made no proposed changes to this
section and received no comments. No
change.

Section 80.33 How does an agency
decide who to count as paid license
holders in the annual certification?

Comment 26: The language in this
section was changed to say that a
license holder is to be counted in the
certification period in which the license
is “sold” instead of when “first valid.”
The “sold” language was problematic in
the past and corrected in the 2011
rulemaking. Changing back to the old
language brings the problems back. It is
possible for individuals to purchase one
annual license during the certification
period and the next license ahead of
time, but also in the same certification
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period. Therefore, it is imperative to use
language that reflects the period for
which the license is valid.

Response 26: We agree and make the
change.

Comment 27: We accept the concept
of license holders voluntarily
purchasing a license, even if they do not
participate in the activity. However, we
do not agree with individuals being
“forced” to purchase a license for an
activity that they do not want, but that
they must do in order to obtain the
license that they want.

Response 27: The commenter is
referring to States that do not offer
individual options for all license types
and combine privileges under one
license purchase, even if the license
holder does not want and/or need the
second privilege. We have no control
over this process, as these are State
decisions, and we will not restrict a
State’s ability to issue licenses that
require a license that gives the license
holder more than one privilege, even if
the additional privilege is unwanted or
unneeded. As long as the license holder
meets the requirements of this rule, they
may be certified in the license
certification period for each valid
privilege.

Comment 28: We disagree with
allowing States to sell only combination
hunting and fishing licenses and not
offer them individually. Is it the intent
of the rule to allow this and to then
allow those States to count each license
sold as both a hunting license holder
and a fishing license holder?

Response 28: 1t is the intent of the
rule to make it clear that a State may
only count an individual once during a
certification period as either a hunting
license holder or a fishing license
holder. For example, if a State sells an
individual both a small game license
and a big game license, they are only
counted once. However, if a State sells
a combination hunting and fishing
license, they may count them once as a
hunter and once as an angler. This is
true whether the individual chooses to
purchase a combination license, or
whether it is the only option offered by
the State. It is not the intent of the rule
to tell States whether or not they can
require a license holder to purchase a
combination hunting and fishing license
without an option to purchase each
individually.

Section 80.34 Must a State fish and
wildlife agency receive a minimum

amount of revenue for each license
holder certified?

Comment 29: Commenters expressed
support for the new standard, but some

concerns over the date when the
standard would be required.

Response 29: We agree that the
effective date needs to be changed and
we did so. We make changes to
encourage a State to adopt the new
standard as soon as possible, but also to
allow a State 2 years from the effective
date of the rule to adopt the new
standard. This will allow States that
need to revise legal requirements,
policies, or documents sufficient time to
do so.

Comment 30: Under the new standard
our State would have more than 375,000
license holders we would not be able to
count, resulting in a loss of millions of
dollars in apportionments.

Response 30: After consulting with
AFWA, an organization that represents
all States and State Directors, they agree
that giving States 2 years to make
changes to bring licenses up to the
minimum standard is fair and sufficient.
The minimum standard of $2/year/
privilege or $4/year for combination
licenses is very low and should be able
to be attained by States in order to count
most licenses. If a State chooses to offer
free licenses to certain groups, that is
the State’s choice and they will do so
knowing that these license holders
cannot be counted. However, we wish to
point out that, in 50 CFR 80.20, “What
does revenue from hunting and fishing
licenses include?”, hunting and fishing
revenue includes not only licenses, but
also State-issued permits, stamps, and
tags. So, if, for example, a State offers
a free hunting license to veterans and
that is all they have, they cannot be
counted. However, if they were to
purchase a permit, stamp, or tag for $2
or more, then they can be counted as
they have met the minimum standard to
be counted as a hunting license holder.

Comment 31: Question about a license
that sells for $2.90, but $1.00 of that
goes to the issuing agent and is taken by
the agent prior to depositing in the
agency account: Would these licenses
meet the standard?

Response 31: Yes, they would meet
the standard. The $2 amount for the
standard is based on research a
committee authorized by AFWA
conducted on the average costs to issue
a license and have some income
received by the State fish and wildlife
agency. This research was used as the
basis for determining a fair and
acceptable minimum amount. It is
understood that the ratio of costs
associated with issuing a license vs. the
amount of license revenue received
varies depending on license types and
States. It is important to remember that
we are no longer applying the term “net
revenue.” In the scenario described in

the comment, the State fish and wildlife
agency receives $2.90 and has made
arrangements to pay the issuing agent in
the manner described. On the State’s
website, they list the price of the license
as $2.90. How the State manages the
accounting and payment for services to
issue the license, whether they deposit
to an agency account and pay the
issuing agent, or have the agent take it
off the top, is an accounting process/
preference and does not affect the gross
amount of the license. Therefore, we
consider that the State fish and wildlife
agency under these circumstances has
met the new standard.

Section 80.35 What additional
requirements apply to certifying
multiyear licenses?

In addition to addressing comments
from the public for this section, we
further reviewed the section and change
the final paragraph (§ 80.35(g) in the
final rule) to delete the requirement for
States to obtain the Director’s approval
of its proposed technique to decide how
many multiyear license holders remain
alive in the certification period. A State
fish and wildlife agency must use and
document a reasonable technique, but
does not need Director’s approval.

We removed § 80.35(b) as explained
in Response 34. As a result, we
redesignate paragraphs (c) through (i) as
paragraphs (b) through (h). At the newly
designated § 80.35(b)(1) and (2), we
inform States how to address converting
multiyear licenses sold under the final
rule that was effective August 31, 2011,
to the new standard. At §80.35(b)(1), we
address those States that have invested
the revenue collected for the license and
held the funds as principle in the
investment, not spending any of the
amount collected. In this scenario, they
have met the prior net revenue
requirement through dividends from the
investment and not from the revenue
collected. Therefore, they may apply the
entire amount of the revenue collected
using the new standard from the
effective date of this final rule forward.
At § 80.35(b)(2), we address those States
that have invested the revenue collected
for the license and that revenue has
been spent, in part or in full. In this
scenario, they must use the formula
described to deduct the amount that
would have been accounted for under
the new standard from the time the
license was sold until the time the State
adopts the new standard. This is
primarily for multiyear licenses that
were sold under the rule effective
August 31, 2011, due to the additional
qualifications for net revenue, but may
be applied to any multiyear licenses
sold under 50 CFR part 80 regulations
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that required net revenue and that are
managed under an investment strategy
to meet those net revenue requirements.

Comment 32: A commenter supports
allowing 80 years as a default for
determining life expectancy for
multiyear licenses.

Response 32: We hope that allowing
this additional option will help some
States to reduce burdens for tracking
multiyear licenses.

Comment 33: There is a math error in
the example given.

Response 33: We agree and correct the
€rTor.

Comment 34: Adjust § 80.35(b) to
allow States to start counting a valid
multiyear license that meets the new
standard, even if it was not able to be
counted in the annual license
certification the year before this final
rule is effective. This would be a
reasonable and appropriate way to
address the drastic inconsistency in the
2011 rule from the previous rule and the
fairer, consistent standards now being
presented.

Response 34: We reviewed prior
versions of 50 CFR part 80 regarding
multiyear licenses and found the
following information:

In 1982: 50 CFR 80.10(c)(2) states,
“Licenses which do not return net
revenue to the State shall not be
included. To qualify as a paid license,
the fee must produce revenue for the
State. Net revenue is any amount
returned to the State after deducting
agent or sellers fees and the cost for
printing, distribution, control or other
costs directly associated with the
issuance of each license. (3) Licenses
valid for more than one year, either a
specific or indeterminate number of
years, may be counted in each of the
years for which they are valid; provided
that: (i) The net revenue from each
license is commensurate with the period
for which hunting or fishing privileges
are granted.”

In 2008: 50 CFR 80.10(b)(4) states,
“The State may count persons
possessing a multiyear license (one that
is legal for 2 years or more) in each
State-specified license certification
period in which the license is legal,
whether it is legal for a specific or
indeterminate number of years, only if:
(i) The net revenue from the license is
in close approximation with the number
of years in which the license is legal.”

In 2011: 50 CFR 80.35(b) states, “The
agency must receive net revenue from a
multiyear license that is in close
approximation to the net revenue
received for a single-year license
providing similar privileges.”

This history shows the change in the
2011 version that expanded beyond

value per year to comparing the annual
revenue of a multiyear license with the
cost of a comparable annual license. We
agree that this shift added a layer of
complexity that we are resolving in this
rulemaking. We also understand that
including the language in the proposed
rule at § 80.35(b) penalizes those
multiyear licenses that were adversely
affected by the 2011 change. In order to
truly simplify license certification and
allow for future consistency for all
States’ multiyear licenses, we agree with
the commenter and remove this
paragraph in the final rule.

Comment 35: Some States may
believe that under § 80.35(b) they are
required to continue to carry forward
some of the burdensome requirements
for multiyear licenses needed to comply
with current or past versions of the
regulations.

Response 35: We agree that it should
be clear that State fish and wildlife
agencies may stop using past methods
for accounting for multiyear licenses
that may be burdensome and
complicated. We allow at § 80.35(a) that
State agencies must begin following the
new standard for multiyear licenses sold
before and after the effective date of this
final rule, and at § 80.35(c) we describe
how to assign value to multiyear
licenses sold before adopting the new
standard. The only exception would be
if a State identifies financial or
operational harm and follows the
exception at § 80.35(c). We agree that
§80.35(b) led to confusion on this point
and have removed it from the rule,
redesignating the paragraphs
accordingly.

Comment 36: Has the Service
considered whether, if a combination
license does not meet the standard of $4
for a combination license, it may be
counted at all? For instance, what if the
cost of a combination license is $37

Response 36: Yes, the Service has
considered this issue. As the privilege to
hunt and the privilege to fish would
both be included in the license, a State
fish and wildlife agency that does not
meet the minimum standard for a
combination license may choose to
certify those licenses as either hunting
licenses only, fishing licenses only, or a
combination of hunting only and fishing
only as long as the numbers do not
exceed total licenses sold and meet all
other regulatory requirements. For
example, if a State sold 1,000
combination licenses for $3 each, it
could certify 1,000 as hunting licenses
only; or it could certify 1,000 as fishing
licenses only; or it could certify 500 as
hunting licenses only and 500 as fishing
licenses only.

Comment 37: Many States are using
multiyear licenses as a tool in efforts to
recruit, retain, and reactivate hunters
and anglers. The language at § 80.35(b)
does not support these efforts, and
sportsmen and sportswomen would be
discouraged to discover that their State
is unable to count them as valid license
holders in annual certifications due to
the restrictive nature of the rule issued
in August 2011.

Response 37: We agree and have
removed this paragraph as described in
Response 34.

Section 80.36 May an agency count
license holders in the annual
certification if the agency receives funds
from the State or another entity to cover
their license fees?

We received no comments on this
section of the proposed regulations and
made no changes in the final rule.

Section 80.37 May the State fish and
wildlife agency certify a license sold at
a discount when combined with another
license or privilege?

Comment 38: We advocate that under
these circumstances the State must
show how much the purchaser is paying
for each privilege. That way, it is clear
that neither privilege is being offered
“free.” Some States may force an
additional privilege where the result is
the ability to count an additional license
holder for which it has not received
additional funds. For instance, a big
game license is offered for $100, and a
big game/fishing license is also being
offered for $100. We believe that the
opportunity to purchase both licenses
separately must exist at a higher price
to show it is truly a discount.

Response 38: See Response 28. How
a State determines to sell their hunting
and fishing licenses is a State decision.
As long as they meet the standard at
§ 80.34, they may count the licenses
accordingly.

Section 80.38 May an entity other

than the State fish and wildlife agency
offer a discount on a license, or offer a
free license, under any circumstances?

We received no comments on this
section of the proposed regulations and
made no changes in the final rule.

Section 80.39 What must an agency
do if it becomes aware of errors in its
certified license data?

We received no comments on this
section of the proposed regulations and
made no changes in the final rule.
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Section 80.40 May the Service
recalculate an apportionment if an
agency submits revised data?

We received no comments on this
section of the proposed regulations and
made no changes in the final rule.

Section 80.41 May the Director correct
a Service error in apportioning funds?

We received no comments on this
section of the proposed regulations and
made no changes in the final rule.

Section 80.50 What activities are
eligible for funding under the Pittman-
Robertson Wildlife Restoration Act?

Comment 39: A commenter objected
to adding ““acquire equipment’ as an
additional activity and the associated
requirements to consider lease vs.
purchase. Section 80.50(a)(6) already
allows acquiring equipment, so this
provision seems redundant. Also,
acquiring equipment is not an activity,
but a tool to implement activities.
Consider 2 CFR 200.313, 200.439, and
200.318 and the correlation with the
addition of lease vs. purchase
consideration in the rule.

Response 39: We agree that having
equipment listed in two different
paragraphs in this section is redundant
and unclear. We therefore strike the
addition of the proposed § 80.50(a)(14)
and add under §80.50(a)(6) a new
paragraph (iii) that directs grantees to
refer to 2 CFR part 200 when making
decisions for equipment, goods, and
services. The regulations at 2 CFR
200.313(a)(1) refer to conditions of title
once equipment is acquired, but
supports the need for equipment to
serve an authorized purpose. Sections
200.313(a)(2) and 200.439(b)(1) and (2)
clarify that acquiring equipment
requires prior written approval from the
awarding agency. Section 200.318(d)
clearly states for non-State entities,
“The non-Federal entity’s procedures
must avoid acquisition of unnecessary
or duplicative items. Consideration
should be given to consolidating or
breaking out procurements to obtain a
more economical purchase. Where
appropriate, an analysis will be made of
lease versus purchase alternatives, and
any other appropriate analysis to
determine the most economical
approach.” In addition, § 200.301
requires that non-Federal entities must
relate financial data to performance
accomplishments of the Federal award
and demonstrate cost-effective practices.
Section 200.404 discusses reasonable
costs. It is expected that this
requirement of the grant proposal would
address lease vs. purchase, as well as
other cost elements. Section 200.405

discusses allocable costs and how to
manage acquired equipment and other
costs if they would support multiple
purposes.

We would expect that a lease vs.
purchase analysis would primarily be
needed for short-term equipment needs.
Specialty equipment, where lease is not
an option, and equipment for long-term
use may be justifiable. We believe most
grantees already consider these and
other options when acquiring
equipment and include this as part of
their standard procurement processes,
so there will be very few adjustments
needed. We therefore leave this specific
direction out of the final rule and point
to 2 CFR part 200 for guidance.

Comment 40: Use the term “Provide”
for technical assistance instead of
“Give.”

Response 40: We did not use the term
“provide” in the proposed rule as that
term is considered bureaucratic and not
plain language. However, because a few
commenters recommended this change,
we have done so in this final rule and
will consider in a future rulemaking if
another word might be substituted. We
agree that the most important thing to
consider is making rules clear and
understandable.

Comment 41: We received several
comments supporting adding payments
in lieu of taxes (PILT) as eligible, and
others that question including it.

Response 41: Before April 17, 2009,
payments in lieu of taxes were
considered allowable only in proportion
to the amount contributed by a WSFR
award to the total cost of acquisition.
This policy was stated in Federal Aid
Policy memorandum 84-3, dated
Dec.12, 1983, which no longer has any
official status as policy. The WSFR
Policy Branch reinterpreted this issue
on April 17, 2009, in response to a
State’s challenge of an audit finding that
payments in lieu of taxes are
unallowable if the lands in question had
not been acquired under a Federal
award. This reinterpretation is
consistent with the revision of 50 CFR
part 80 in August 2011 and the
implementation of 2 CFR part 200 on
Dec. 26, 2014, and also emphasizes that
PILT is eligible only if the PILT
requirements are applied uniformly
across all State land management
agencies, and only for that portion of
PILT not paid by other sources of
revenue. This approach protects State
fish and wildlife agencies and WSFR
funding from unfair costs. We can also
reference Corrective Action Plan for the
Inspector General’s audit report 2003—
36, E-0007 2001-2003 for the period
July 99-Oct 01, and the white paper on
PILT revised in April 2015. In some

States these payments are required by
law, and this provision clarifies that
these payments may be made using
WSFR funds without conflict. States are
not required to make payments in lieu
of taxes when there is no legal
obligation to do so. We are moving this
policy that has been in effect for 9 years
into regulation. Supporting information
is posted on the FA Wiki at: https://
fawiki.fws.gov/display/WSFR/Payment
+in+Lieu+of+ Taxes+ % 28PILT+or
+PILOT %29+-+WSFR.

Comment 42: Use the term “acquire”
instead of “buy”” when referring to
equipment and real property.

Response 42: We agree and make
applicable changes in the final rule.

Comment 43: Include “acquire real
property for firearm and archery ranges”
under both Basic Hunter Education and
Enhanced Hunter Education programs.

Response 43: We agree and make the
change.

Comment 44: Some of the items listed
in this section are activities and others
are items that support activities.
Perhaps more thought can be given on
how to present this information.

Response 44: We appreciate this
comment and will thoughtfully consider
how we present this information as part
of a future rulemaking.

Section 80.51 What activities are
eligible for funding under the Dingell-
Johnson Sport Fish Restoration Act?

The additional eligible items we
proposed at § 80.51 that apply to the
Sport Fish Restoration Program are the
same additions as we proposed at
§ 80.50 for the Wildlife Restoration
Program, except for Hunter Education.
No unique comments were received for
this section. We received comments on
the addition of equipment and the
requirement to consider purchase vs.
lease (see Comment and Response 39),
which we address similarly by removing
proposed § 80.51(a)(14) and adding
paragraph (iii) to § 80.51(a)(8). We
received comments to change “Give” to
“Provide” at §80.51(a)(12) (see
Comment and Response 40), and we
ensured that we use the term ‘““acquire”
instead of “buy” regarding equipment
(see Comment and Response 42). We
also received comments regarding
payment in lieu of taxes (see Comment
and Response 41).

Section 80.56 What does it mean for
a project to be substantial in character
and design?

We discuss comments on the
proposed revisions and provide
responses below. The decisions we
make in addressing these comments
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collectively results in no changes from
the current regulations.

Comment 45: The sentence at
§80.56(a), ‘Projects may have very
different components and still be
substantial in character and design,”
appears to serve no purpose, or is at
least unclear what the purpose is.

Response 45: We have received
information that indicates that States
have been breaking projects apart and
submitting separate grants for different
components of a project because of the
perception that a project that contained
various components—for example, a
land acquisition, construction, and
operation and maintenance—would not
be viewed together as substantial in
character and design if all were
included in one grant proposal. Adding
this sentence was intended to clarify
that these projects may be included in
one grant proposal, if a State chooses to
do so, and still meet the requirement for
being substantial in character and
design. As this is not a requirement and
did not lend the expected clarity, we
remove this sentence and will manage
administratively. If States have
questions they should contact their
Regional WSFR Office.

Comment 46: Remove the word
“measurable” from § 80.56(b)(2): ‘“States
a purpose and sets measurable
objectives, both of which you base on
the need.” One commenter stated it is
not needed because the word
“quantified” is used at § 80.82(b)(3)
when defining objectives. One
commenter questioned if this was
intentional and, if so, how a research
project would be measured. Other
comments stated that not every grant
objective can be defined in measurable
terms and States should be given
flexibility when determining objectives.

Response 46: We disagree that the
inclusion of the word “measurable”
doesn’t add value and suggest that it
supports the concept of substantial in
character and design. This is also
supported by the requirements at 2 CFR
200.301, ‘“‘Performance measurement,”
that state, “The recipient’s (grantees)
performance should be measured in a
way that will help the Federal awarding
agency and other non-Federal entities to
improve program outcomes, share
lessons learned, and spread the
adoption of promising practices.”
Tracking and Reporting Actions for the
Conservation of Species (TRACS) is the
tracking and reporting system for
conservation and related actions funded
by the WSFR Program. A Federal/State
team called the TRACS Working Group
was established in May 2014, in part to
set national standards for what
information States would enter into

TRAGS. One of the agreed standards is
Specific, Measurable, Achievable,
Relevant, and Time Bound (S.M.A.R.T.)
objectives. However, we will remove the
word ‘“‘measurable” in this section and
consider adding all S.M.A.R.T. objective
components in a future rulemaking. We
will also consider in a future
rulemaking if changes should be made
at §80.82(b)(3) or other sections of the
rule to better align information and
requirements.

Regarding research projects, 2 CFR
200.76, ‘“‘Performance goal,” gives some
further guidance for this when stating,
“Performance goal means a target level
of performance expressed as a tangible,
measurable objective, against which
actual achievement can be compared,
including a goal expressed as a
quantitative standard, value, or rate. In
some instances (e.g., discretionary
research awards), this may be limited to
the requirement to submit technical
performance reports (to be evaluated in
accordance with agency policy).” The
regulations at 2 CFR 200.87 define
“research’” as ““a systematic study
directed toward fuller scientific
knowledge or understanding of the
subject studied.” The regulations at 2
CFR 200.210(d) explain as Federal
Award Performance Goals that “The
Federal awarding agency must include
in the Federal award an indication of
the timing and scope of expected
performance by the non-Federal entity
as related to the outcomes intended to
be achieved by the program. In some
instances (e.g., discretionary research
awards), this may be limited to the
requirement to submit technical
performance reports (to be evaluated in
accordance with Federal awarding
agency policy). Where appropriate, the
Federal award may include specific
performance goals, indicators,
milestones, or expected outcomes (such
as outputs, or services performed or
public impacts of any of these) with an
expected timeline for accomplishment.
Reporting requirements must be clearly
articulated such that, where
appropriate, performance during the
execution of the Federal award has a
standard against which non-Federal
entity performance can be measured.”
Whatever the focus of the award, it is
clear that there must be some
measurable objective, but that
depending on the project there is
flexibility in what the measure might be.

Comment 47: The evaluation of cost
effectiveness is relative and requires
consideration of many variables. This is
likely to be arbitrary if determined by
WSEFR staff. True cost effectiveness
should be evaluated by economists,
which would be a burden. Moreover,

many wildlife-related activities are
valued in non-financial ways, making it
even more difficult.

Response 47: The requirements at 2
CFR 200.301 include, ““the Federal
awarding agency must require the
recipient [grantee] to relate financial
data to performance accomplishments of
the Federal award. Also, in accordance
with above mentioned standard
information collections, and when
applicable, recipients must also provide
cost information to demonstrate cost
effective practices.” We are not
requiring that recipients engage
economists to determine this measure,
but that they consider and address as
appropriate for the award. Cost-
effectiveness does not necessarily mean
using the cheapest option, as the
cheapest option might not be the best
for a successful project. Cost-
effectiveness may consider multiple
benefits, including those that are values
driven. Cost considerations may also
determine that paying more for
something because it will improve
useful life, management, accessibility,
etc., is a good investment. We
considered alternative language to
explain cost-effectiveness, but believe
that States are already addressing this
issue when showing costs are necessary
and reasonable, which supports a
project being substantial in character
and design. No changes are made based
on this comment.

Section 80.82 What must an agency
submit when applying for a project-by-
project grant?

Comment 48: We are uncertain as to
whether at the proposed § 80.82(c)(10),
“Budget Narrative,” the schedule of
payments for projects that use funds
from two or more annual
apportionments is meant to apply to the
acquisition of capital improvements and
equipment, or if it is meant to apply to
all projects. It is typical for our State to
write 2-year grants for our projects with
status of available fund conditions. The
exact funding of these projects is never
determined until the apportioned funds
are available. This has been an efficient
method of managing the apportionment,
and we would not want to have to in
advance determine apportionment
allocation among other grants.

Response 48: The content at
§80.82(c)(10) was not changed from the
current rule. Rather, this subparagraph
was reformatted to pull out the three
items under Budget Narrative as (i), (ii),
and (iii), instead of a single sentence.
We understand that a budget is an
estimate and certain projections are
made, and that available funds in a
future grant period could alter a
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multiyear budget. As this section is not
changed, there is no requirement to
make changes in current, approved
procedures.

Comment 49: Why do you propose
separating “Purpose” and “Objective?”
If it is related to real property and the
purpose for which land is acquired, we
recommend addressing this in the real
property chapters instead of the rule.

Response 49: We separate purpose
and objective to clarify that they are two
discrete concepts that have often been
addressed as a single concept. This
clarifies what information each is
intended to convey. The regulations at
2 CFR part 200 demonstrate a preference
for using the term “objective” in
relation to costs, and for using “goal” as
we use the term “‘objective”’; however,
“objective” is used at various locations
when discussing project or program
objectives. The regulations at § 200.76
state, “Performance goal means a target
level of performance expressed as a
tangible, measurable objective, against
which actual achievement can be
compared, including a goal expressed as
a quantitative standard, value, or rate,”
aligning “goal” to “objective” and not
relating it to purpose. In several
locations at 2 CFR part 200,
performance is measured in relation to
whether goals/objectives are achieved,
so it is important to clearly define
objectives.

Comment 50: A commenter suggests
editing § 80.82(c)(9)(iv) to read as
follows: “Indicate whether the agency
wants to treat program income that it
earns after the grant period as either: (a)
License revenue; or (b) additional
funding for purposes consistent with the
grant terms and conditions or program
regulations” (i.e., adding the phrase “as
either”). This would help eliminate
confusion.

Response 50: We agree this language
should be clarified and make changes.

Comment 51: At §80.82(b)(10)(i1), if
the State agency’s threshold for capital
improvement is less than the amount
defined at § 80.2, is prior approval
required?

Response 51: No. If a capital
improvement meets the State agency
standard, but is lower than the standard
in this rule, prior approval is not
required.

Section 80.85 What requirements
apply to match?

Comment 52: Clarify the term ““in-
kind,” as it is not consistently
understood and often misused.

Response 52: Although we had
proposed revisions to § 80.85, we have
decided not to change this section in
this final rule. Instead, we adjust the

definition of “match” at § 80.2 to better
align with 2 CFR part 200 and to
address this concern.

Section 80.97 How may a grantee
charge equipment use costs to a WSFR-
funded project?

Comment 53: We received several
comments in regard to this section:

(1) Clarify that this section refers to
State fish and wildlife agency rates for
equipment it owns.

(2) Clarify at § 80.97(b) in the second
sentence that “agency’ refers to the
State agency.

(3) Using U.S. Army Corps of
Engineers rates has proven to be
problematic, and we suggest additional
resources be devoted to identifying
alternative, practical methods.

(4) This section appears to be in
conflict with 2 CFR part 200.

(5) State fish and wildlife agencies
work with multiple Federal agencies
and having different rules for each
agency is problematic.

(6) This part of the rule is very
restrictive to State fish and wildlife
agencies.

(7) Sometimes another State entity
outside the fish and wildlife agency is
involved in the process, which makes it
complicated.

(8) Requiring a State fish and wildlife
agency to develop its own rates is an
unfair burden.

(9) We question the disparity between
State fish and wildlife agencies and
subgrantees.

(10) This is the first official
specification we have seen requiring a
by-agency rate.

(11) It is unclear how a State fish and
wildlife agency cannot charge costs of
equipment to another grant but can
charge operating costs to a future grant.

(12) We do not understand why
another State agency cannot establish a
rate that we can then use.

(13) We recommend that the Federal
agency develop rates for States to use.

Response 53: WSFR first issued
guidance on this topic on December 23,
2014, to comply with the requirements
at 2 CFR part 200 (see Comment 53,
item 10). We received comments from
States that indicated it was an extreme
burden for subgrantees that are small
entities to develop their own rates, so
we updated the guidance on October 21,
2016, to allow greater flexibility for
subgrantees. The major difference for
subgrantees is allowing them to use the
State fish and wildlife agency rate,
instead of having to determine their
own rate. This still meets all the criteria
under 2 CFR part 200 (see Comment 53,
item 9). Once established, these
equipment rates should be accepted by

any other Federal programs in which a
State fish and wildlife agency may
participate, as if done properly they will
fully comply with 2 CFR part 200 (see
Comment 53, items 5 and 6). It is
acceptable for a Statewide
administrative agency to set rates, as
long as when setting rates for the State
fish and wildlife agency they only
consider equipment types that are
typical for use by the State fish and
wildlife agency. A generic Statewide
rate would include specialty equipment
from other State agencies that could
inappropriately proportion costs to the
State fish and wildlife agency. In
contrast, State fish and wildlife agencies
also use specialty equipment that
should be appropriately considered
when determining rates, so that the
agency receives sufficient credit for
specialized equipment. A Statewide
administrative entity should be fully
equipped to perform this type of
assessment (see Comment 53, items 7
and 12).

Regarding burden, we clarify here
that, once established, rates should be
valid for several years and the base
analysis would serve to make any future
updates easier to accomplish (see
Comment 53, item 8). Regarding other,
alternate resources for determining rate
schedules, according to 2 CFR part 200,
rates must reflect local market rates and
equipment that agencies use, so a
strictly national rate would not comply
with 2 CFR part 200. If a State were to
identify a rate schedule developed by an
organization or entity that it feels might
comply with 2 CFR part 200 and be
used instead of their self-determined
rates, WSFR Headquarters staff will,
upon request, review to determine if it
complies. However, WSFR does not
have the resources to independently set
forth on a project to set and update local
rates for all States (see Comment 53,
items 3 and 13). Comment 53, item 11,
seeks clarity on process and comment
53, items 1 and 2, recommend edits.
However, due to the apparent need for
additional education and understanding
on this topic, we have determined not
to include these proposed changes in
the final rule. We will continue to
follow the current WSFR guidance and
2 CFR part 200. We will evaluate the
issue and associated needs and
communicate with State fish and
wildlife agencies for additional
opportunities to better understand these
requirements.
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Section 80.98 May an agency barter
goods or services to carry out a grant-
funded project?

We received no comments on this
section of the proposed regulations and
made no changes in the final rule.

Section 80.120 What is program
income?

We amend § 80.120(c)(5) to align with
2 CFR 200.307(d).

Comment 54: At § 80.120(b)(5) hunter
education course fees are listed as
program income, but at § 80.120(c)(3)
cash received for incidental costs is not
program income. These are not clearly
distinguished and could cause
confusion. One commenter thought we
were removing § 80.120(c)(3), which we
are not.

Response 54: We accept the
comments requesting further clarity. We
added a sentence to § 80.120(a) after
defining program income to include,
“Upon request from the State agency
and approval of the Service, the option
at 2 CFR 200.307(b) may be allowed.”
This option is: “If authorized by Federal
regulations or the Federal award, costs
incidental to the generation of program
income may be deducted from gross
income to determine program income,
provided these costs have not been
charged to the Federal award.” This
provision clarifies that a State agency
may choose to apply net program
income instead of gross program
income. We expanded § 80.120(b)(5) to
include fees collected by the agency for
delivering or providing hunter
education, aquatic education, or other
courses. This change clarifies that if an
agency partners or contracts with
another entity and the partner or vendor
collects fees that do not go to the State
agency, it is not program income. It also
clarifies that the courses may be more
than just hunter education, but any
courses a State may offer under these
programs. We expanded § 80.120(c)(3)
not only to apply these incidental costs
to all offered training, but also to
explain that incidental costs are small
amounts and typically not essential to
training delivery. For example, if there
is no fee for a course, but the agency
sells each participant a workbook at cost
for $5, that is incidental and not
program income. If a class offers food
and drink to attendees who are then
asked to contribute to the cost, that is an
incidental cost and not program income.

Section 80.123 How may an agency
use program income?

Comment 55: Clarify the change at
§80.123 to say that program income
must be spent within the grant period

and program in which it is earned
before requesting additional Federal
funds for the activity for which the
program income is earned. Otherwise, it
could be misinterpreted to mean that an
agency may not request any Federal
funds, even if from another project or
program, unless that program income is
expended first.

Response 55: We concur with this
suggestion and make changes. We also
make additional changes to this section
to reflect some of the flexibility we
announced earlier this year for
increased use of the cost-sharing
program income method. At §80.123(a)
we change the word “method” to
“methods” to indicate that a State
agency may indicate its intention to use
more than one method for program
income. We add the next sentence that
includes the clarification for when
program income must be spent and
designate as § 80.123(b). We designate
the table that describes the three
methods for applying program income
as § 80.123(c) and make changes to align
with 2 CFR part 200 and other sections
of 50 CFR part 80. We remove the
existing § 80.123(c), which gives
additional criteria for using the cost-
sharing method for program income,
which we no longer require. These
changes align to 2 CFR part 200 and give
State agencies greater latitude in using
program income.

Section 80.124 How may an agency
use unexpended program income?

We received no comments on this
section of the proposed regulations.
However, we have changed the language
from the proposed rule for clarification.
We moved the requirement in the last
sentence to the beginning of the section
and associated it with an award and not
“activities.” This revision clarifies that
spending program income before
requesting additional payments is
specific to the award and not to
“activities,” which could be confused to
mean the same activities under other
awards.

Section 80.134 Is a lease considered
real property or personal property?

Comment 56: We received comments
that reflect three concerns: (1) This
section seems to contradict 2 CFR
200.59 regarding intangible property; (2)
it is unclear how this relates to land
database requirements; and (3) this
question and answer read more like a
definition.

Response 56: There are two separate
concepts that are getting confused. The
regulations at 2 CFR 200.59 state,
“Intangible property means property
having no physical existence, such as

trademarks, copyrights, patents and
patent applications and property, such
as loans, notes and other debt
instruments, lease agreements, stock
and other instruments of property
ownership (whether the property is
tangible or intangible).” There is a
difference between a lease agreement
and the land associated with a lease.
The lease agreement is intangible, but
the land associated with the lease
agreement is tangible. However, that is
not the question here. The question here
is whether a lease is real or personal
property. The intangible lease
agreement, along with the tangible
property it relates to, are together
treated as real property. This is
supported by WSFR’s Solicitor who
wrote in an opinion that true leases are
considered real property, unless a State
Attorney General provides an official
written decision indicating otherwise.

The second comment regarding the
land database requirements is not a
topic we intend to address in
rulemaking. The commenter should
discuss this issue with Regional WSFR
staff. In regard to the comment that this
question and answer reads more like a
definition, Federal regulatory agencies
should not include substantive
regulatory provisions in a definition, but
definitions may be included within the
body of the rule, especially if they add
clarity or are not used in more than one
section of the rule. No comments
objected to the answer to the question,
but due to the confusion surrounding
tangible vs. intangible property and real
vs. personal property, we will not
include this issue in the final rule and
will address in future policy work,
while concentrating on clarifying all
aspects of the topic.

Section 80.136 What standards must
an agency follow when conducting
prescribed fire on land acquired with
financial assistance under the Acts?

Comment 57: Why is the Service
proposing a new section that instructs
States what not to do, and why is it in
the real property section? Also, please
explain “substantial involvement.”

Response 57: The Service’s Branch of
Fire Management is responsible for
developing and maintaining the policy
that includes controlled burns. In
September 2005 the Joint Federal/State
Task Force on Federal Assistance Policy
(JTF) discussed the topic of controlled
burns conducted by States using WSFR
funds and a proposed update to the
policy. The Service’s Solicitor’s Office
and WSFR Policy staff worked with the
Branch of Fire Management on this
topic. The States wanted clarity, as often
acceptance of Federal funds means
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compliance with Federal requirements.
The determination was that a State
conducting such actions on non-Federal
land without substantial involvement
from a Federal entity does not have to
follow the Service policy on controlled
burns. This determination was
documented in a Director’s Memo,
“Prescribed Burning Off-Service Lands:
Clarification of the Sept. 16, 2005,
Addendum to the Fish and Wildlife
Service Fire Management Handbook”
issued on March 29, 2007. The
addendum states: “When conducting
prescribed burning off Service lands
under a Service-administered grant
agreement, State fish and wildlife
agencies: (a) Must comply with existing
State protocols that include compliance
with pertinent Federal, State, and local
laws; and (b) do not have to comply
with any requirements of the Fish and
Wildlife Service Fire Management
Handbook provided that the Service
does not have ‘““substantial
involvement” in the project, as provided
in 31 U.S.C. 6301-6308. Therefore, if
these requirements are met, State
grantees under a Service-administered
grant agreement do not have to submit
documentation under the grant
agreement to reflect compliance with
requirements of the Fish and Wildlife
Service Fire Management Handbook.”
The purpose of adding this section to
the rule is to institutionalize this
information in program regulations, a
location directly applicable to these
programs, as it would not be typical for
grantees to refer to Service Manual
chapters outside of WSFR.

Substantial involvement is what
distinguishes a grant from a cooperative
agreement per the Federal Grant and
Cooperative Agreement Act of 1977
(Pub. L. 95-224, Feb. 3, 1978). Per OMB
guidance (43 FR 36860, August 18,
1978), the basic statutory criterion for
distinguishing between grants and
cooperative agreements is that for the
latter, substantial involvement is
anticipated between the executive
agency and the grantee during
performance of the contemplated
activity. The Code of Federal
Regulations (CFR) further describes
“substantial involvement” is a relative,
rather than an absolute, concept, and
that it is primarily based on
programmatic factors, rather than
requirements for grant or cooperative
agreement award or administration. For
example, substantial involvement may
include collaboration, participation, or
intervention in the program or activity
to be performed under the award (32
CFR 22.215(b)). Grants.gov also
addresses that, in general terms,

‘““substantial involvement” refers to the
degree to which Federal employees are
directly performing or implementing
parts of the award program. In a grant,
the Federal Government more strictly
maintains an oversight and monitoring
role. In a cooperative agreement, Federal
employees participate more closely in
performing the program. When you read
“cooperative,” think working ““side-by-
side.” (https://blog.grants.gov/2016/07/
19/what-is-a-cooperative-agreement/)
This concept has been around for
decades, and Federal grant managers are
trained to make these decisions.
Traditionally, most awards under this
rule are made using the instrument of a
grant, and not a cooperative agreement.
Cooperative agreements are allowed, but
rarely done, as the majority of projects
are conducted under the control of the
State fish and wildlife agency without
Federal staff having an active role. This
proposed new section was located in the
real property section because it involves
land activities.

However, due to the concerns raised
by comments to this section, we will not
include this new section in the final
rule and will consider for future
rulemaking.

Section 80.139 What if real property is
no longer useful or needed for its
original purpose?

Comment 58: Recommend changing
the term “‘grant-funded” to “‘grant-
acquired.”

Response 58: We agree and make the
change.

Comment 59: Recommend removing
any reference to personal property as it
is confusing in a section focused on real
property.

Response 59: We agree and make the
change.

Section 80.140 When the Service
approves the disposition of real
property, equipment, intangible
property, and excess supplies, what
must happen to the proceeds of the
disposition?

Comment 60: We received several
comments on this section that address
§80.140(c) and clarifying any
relationship between disposition and
program income, confusion because real
and personal property are addressed
together in this section, questions on
WSFR-funded vs. license revenue-
funded assets, how this section relates
to 2 CFR part 200 and State assent
legislation, and specific questions
related to various scenarios.

Response 60: We concur that
disposition is a complicated topic and
understand combining real and personal
property, and all of the nuances of both

the program and 2 CFR part 200, can
lead to confusion as written. We will
not make any changes to the final rule
based on these proposed changes and
will pursue this issue in future policy
work.

Section 80.160 What are the
information collection requirements of
this part?

We received no comments on this
section; however, since the proposed
rule was published, WSFR has a new
OMB Control Number for information
collections. We updated the final rule to
reflect this change.

Required Determinations

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and

Regulatory Affairs (OIRA) will review
all significant rules. OIRA has
determined that this rule is not
significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this final rule in a manner consistent
with these requirements.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

The Regulatory Flexibility Act
requires an agency to consider the
impact of rules on small entities, i.e.,
small businesses, small organizations,
and small government jurisdictions. If
there is a significant economic impact
on a substantial number of small
entities, the agency must perform a
regulatory flexibility analysis. This
analysis is not required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
The Small Business Regulatory
Enforcement Fairness Act (SBREFA)
amended the Regulatory Flexibility Act
to require Federal agencies to state the
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factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. We have examined this final
rule’s potential effects on small entities
as required by the Regulatory Flexibility
Act. We have determined that this final
rule does not have a significant impact
and does not require a regulatory
flexibility analysis because it:

a. Gives information to State fish and
wildlife agencies that allows them to
apply for and administer financial
assistance more easily, more efficiently,
and with greater flexibility. Only State
fish and wildlife agencies may receive
Wildlife Restoration, Sport Fish
Restoration, and Hunter Education
program and subprogram grants.

b. Addresses changes in law and
regulation. This rule helps applicants
and grantees by making the regulations
consistent with current authorities and
standards.

c. Rewords and reorganizes the
regulations to make them easier to
understand.

d. Allows small entities to voluntarily
become subgrantees of agencies, and
any impact on these subgrantees would
be beneficial.

The Service has determined that the
changes primarily affect State
governments and any small entities
affected by the changes voluntarily enter
into mutually beneficial relationships
with a State agency. They are primarily
concessioners and subgrantees, and the
impact on these small entities will be
very limited and beneficial in all cases.

Consequently, we certify that because
this final rule will not have a significant
economic effect on a substantial number
of small entities, a regulatory flexibility
analysis is not required.

In addition, this final rule is not a
major rule under SBREFA (5 U.S.C.
804(2)) and will not have a significant
impact on a substantial number of small
entities because it will not:

a. Have an annual effect on the
economy of $100 million or more;

b. Cause a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or

c. Have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1501 et seq.)
establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and

tribal governments and the private
sector. The Act requires each Federal
agency, to the extent permitted by law,
to prepare a written assessment of the
effects of regulations with Federal
mandates that may result in the
expenditure by State, local, and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
1 year. We have determined the
following under the Unfunded
Mandates Reform Act:

a. As discussed in the determination
for the Regulatory Flexibility Act, this
final rule will not have a significant
economic effect on a substantial number
of small entities.

b. The regulation does not require a
small government agency plan or
impose any other requirement for
expending local funds.

c. The programs governed by the final
rule potentially assist small
governments financially when they
occasionally and voluntarily participate
as subgrantees of an eligible agency.

d. The final rule clarifies and
improves upon the current regulations
allowing State, local, and tribal
governments and the private sector to
receive the benefits of financial
assistance funding in a more flexible,
efficient, and effective manner.

e. Any costs incurred by a State, local,
or tribal government or the private
sector are voluntary. There are no
mandated costs associated with the final
rule.

f. The benefits of grant funding
outweigh the costs. The Federal
Government may legally provide up to
100 percent funding for grants to Puerto
Rico and the District of Columbia. The
Federal Government will also waive the
first $200,000 of match for each grant to
the Commonwealth of the Northern
Mariana Islands and the territories of
Guam, the U.S. Virgin Islands, and
American Samoa. Of the 50 States and
6 other jurisdictions that voluntarily are
eligible to apply for grants in these
programs each year, all participate. This
is clear evidence that the benefits of this
grant funding outweigh the costs.

g. This final rule will not produce a
Federal mandate of $100 million or
greater in any year, i.e., it is not a
“significant regulatory action”” under
the Unfunded Mandates Reform Act.

Takings

This final rule will not have
significant takings implications under
E.O. 12630 because it will not have a
provision for taking private property.
Real property acquisitions under these
programs is done with willing sellers

only. Therefore, a takings implication
assessment is not required.

Federalism

This final rule will not have sufficient
Federalism effects to warrant preparing
a federalism summary impact statement
under E.O. 13132. It would not interfere
with the States’ ability to manage
themselves or their funds. We work
closely with the States administering
these programs. They helped us identify
those sections of the current regulations
needing further consideration and new
issues that prompted us to develop a
regulatory response.

Civil Justice Reform

The Office of the Solicitor has
determined under E.O. 12988 that the
rule will not unduly burden the judicial
system and meets the requirements of
sections 3(a) and 3(b)(2) of the Order.
The final rule will help grantees because
it:

a. Updates the regulations to reflect
changes in policy and practice and
recommendations received during the
past 7 years;

b. Makes the regulations easier to use
and understand by improving the
organization and using plain language;

c. Modifies the final rule to amend 50
CFR part 80 published in the Federal
Register at 76 FR 46150 on August 1,
2011, based on subsequent experience;
and

d. Adopts recommendations on new
issues received from State fish and
wildlife agencies. We reviewed all
comments on the proposed rule and
considered all suggestions when
preparing the final rule for publication.

Paperwork Reduction Act (PRA)

This final rule does not contain new
information collection requirements that
require approval under the PRA (44
U.S.C. 3501 et seq.). OMB reviewed and
approved the U.S. Fish and Wildlife
Service application and reporting
requirements associated with the
Wildlife Restoration, Sport Fish
Restoration, and Hunter Education &
Safety financial assistance programs and
assigned OMB Control Number 1018—
0100, which expires July 31, 2021. An
agency may not conduct or sponsor and
you are not required to respond to a
collection of information unless it
displays a currently valid OMB Control
Number.

National Environmental Policy Act

We have analyzed this final rule
under the National Environmental
Policy Act (42 U.S.C. 4321 et seq.), 43
CFR part 46, and part 516 of the
Departmental Manual. This rule is not a
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major Federal action significantly
affecting the quality of the human
environment. An environmental impact
statement/assessment is not required
due to the categorical exclusion for
administrative changes given at 43 CFR
46.210(1).

Government-to-Government
Relationship With Tribes

We have evaluated potential effects
on federally recognized Indian tribes
under the President’s memorandum of
April 29, 1994, “Government-to-
Government Relations with Native
American Tribal Governments” (59 FR
22951), E.O. 13175, and 512 DM 2. We
have determined that there are no
potential effects. This final rule will not
interfere with the tribes’ ability to
manage themselves or their funds.

Energy Supply, Distribution, or Use
(E.O. 13211)

E.O. 13211 addresses regulations that
significantly affect energy supply,
distribution, and use, and requires
agencies to prepare Statements of
Energy Effects when undertaking certain
actions. This rule is not a significant
regulatory action under E.O. 12866 and
does not affect energy supplies,
distribution, or use. Therefore, this
action is not a significant energy action
and no Statement of Energy Effects is
required.

List of Subjects in 50 CFR Part 80

Fish, Grant programs, Natural
resources, Reporting and recordkeeping
requirements, Signs and symbols,
Wildlife.

Final Regulation Promulgation

For the reasons discussed in the
preamble, we amend title 50 of the Code
of Federal Regulations, chapter I,
subchapter F, part 80, as follows:

PART 80—ADMINISTRATIVE
REQUIREMENTS, PITTMAN-
ROBERTSON WILDLIFE
RESTORATION AND DINGELL-
JOHNSON SPORT FISH
RESTORATION ACTS

m 1. The authority citation for part 80 is
revised to read as follows:

Authority: 16 U.S.C. 669-669k and 777—
7771, except 777e—1 and g-1.

Subpart A—General

m 2. Amend § 80.2 by:

m a. Adding in alphabetical order a
definition for ““Asset”;

m b. Revising the definition of “Capital
improvement”’;

m c. Removing the definition of
“Match”;

m d. Adding in alphabetical order
definitions for ‘“Match or cost share”
and “Obligation”’; and
m e. Revising the definition of ‘“Real
property”.

The additions and revisions read as
follows:

§80.2 What terms do | need to know?

* * * * *

Asset means all tangible and
intangible real and personal property of
monetary value. This includes Capital
assets as defined at 2 CFR 200.12,
Equipment as defined at 2 CFR 200.33,
and real property of any value.

Capital improvement or capital
expenditure for improvement means:

(1) A structure that costs at least
$25,000 to build, acquire, or install; or
the alteration or repair of a structure or
the replacement of a structural
component, if it increases the structure’s
useful life by at least 10 years or its
market value by at least $25,000.

(2) An agency may use its own
definition of capital improvement if its
definition includes all capital

improvements as defined here.
* * * * *

Match or cost share means the non-
Federal portion of project costs or value
of any non-Federal in-kind
contributions of a grant-funded project,
unless a Federal statute authorizes
match using Federal funds. Match must
meet the requirements at 2 CFR
200.306(b)(1)—(7).

Obligation has two meanings
depending on the context:

(1) When a grantee of Federal
financial assistance commits funds by
incurring costs for purposes of the grant,
the definition at 2 CFR 200.71 applies.

(2) When the Service sets aside funds
for disbursement immediately or at a
later date in the formula-based programs
under the Acts, the definition at 50 CFR
80.91 applies.

* * * * *

Real property means one, several, or
all interests, benefits, and rights
inherent in the ownership of a parcel of
land or water. Examples of real property
include fee, conservation easements,
access easements, utility easements, and
mineral rights. A leasehold interest is
also real property except in those States
where the State Attorney General
provides an official opinion that
determines a lease is personal property
under State law.

(1) A parcel includes (unless limited
by its legal description) the space above
and below it and anything physically
affixed to it by a natural process or
human action. Examples include
standing timber, other vegetation

(except annual crops), buildings, roads,
fences, and other structures.

(2) A parcel may also have rights
attached to it by a legally prescribed
procedure. Examples include water
rights or an access easement that allows
the parcel’s owner to travel across an
adjacent parcel.

(3) The legal classification of an
interest, benefit, or right depends on its
attributes rather than the name assigned
to it. For example, a grazing permit is
often incorrectly labeled a lease, which
can be real property, but most grazing
permits are actually licenses, which are
not real property.

* * * * *
m 3. Revise subpart D to read as follows:

Subpart D—License Holder Certification

Sec.

80.30 Why must an agency certify the
number of paid license holders?

80.31 How does an agency certify the
number of paid license holders?

80.32 What is the certification period?

80.33 How does an agency decide who to
count as paid license holders in the
annual certification?

80.34 Must a State fish and wildlife agency
receive a minimum amount of revenue
for each license holder certified?

80.35 What additional requirements apply
to certifying multiyear licenses?

80.36 May an agency count license holders
in the annual certification if the agency
receives funds from the State or another
entity to cover their license fees?

80.37 May the State fish and wildlife
agency certify a license sold at a
discount when combined with another
license or privilege?

80.38 May an entity other than the State
fish and wildlife agency offer a discount
on a license, or offer a free license, under
any circumstances?

80.39 What must an agency do if it
becomes aware of errors in its certified
license data?

80.40 May the Service recalculate an
apportionment if an agency submits
revised data?

80.41 May the Director correct a Service
error in apportioning funds?

Subpart D—License Holder
Certification

§80.30 Why must an agency certify the
number of paid license holders?

A State fish and wildlife agency must
certify the number of people having
paid licenses to hunt and paid licenses
to fish because the Service uses these
data in statutory formulas to apportion
funds in the Wildlife Restoration and
Sport Fish Restoration programs among
the States.

§80.31 How does an agency certify the
number of paid license holders?

(a) A State fish and wildlife agency
certifies the number of paid license
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holders by responding to the Director’s
annual request for the following
information:

(1) The number of people who have
paid licenses to hunt in the State during
the State-specified certification period
(certification period); and

(2) The number of people who have
paid licenses to fish in the State during
the certification period.

(b) The agency director or his or her
designee:

(1) Must certify the information at
paragraph (a) of this section in the
format that the Director specifies;

(2) Must provide documentation to
support the accuracy of this information
at the Director’s request;

(3) Is responsible for eliminating
multiple counting of the same
individuals in the information that he or
she certifies; and

(4) May use statistical sampling,
automated record consolidation, or
other techniques approved by the
Director for this purpose.

(c) If an agency director uses
statistical sampling to eliminate
multiple counting of the same
individuals, he or she must ensure that
the sampling is complete by the earlier
of the following:

(1) Five years after the last statistical
sample; or

(2) Before completing the first
certification following any change in the
licensing system that could affect the
number of license holders.

§80.32 What is the certification period?

A certification period must:

(a) Be 12 consecutive months;

(b) Correspond to the State’s fiscal
year or license year;

(c) Be consistent from year to year
unless the Director approves a change;
and

(d) End at least 1 year and no more
than 2 years before the beginning of the
Federal fiscal year in which the
apportioned funds first become
available for expenditure.

§80.33 How does an agency decide who
to count as paid license holders in the
annual certification?

(a) A State fish and wildlife agency
must count only those people who have
a license issued:

(1) In the license holder’s name; or

(2) With a unique identifier that is
traceable to the license holder, who
must be verifiable in State records.

(b) A State fish and wildlife agency
must count a person holding a single-
year license only once in the
certification period in which the license
first becomes valid. (Single-year licenses
are valid for any length of time less than
2 years.)

(c) A person is counted as a valid
license holder even if the person is not
required to have a paid license or is
unable to hunt or fish.

(d) A person having more than one
valid hunting license is counted only
once each certification period as a
hunter. A person having more than one
valid fishing license is counted only
once each certification period as an
angler. A person having both a valid
hunting license and a valid fishing
license, or a valid combination hunting/
fishing license, may be counted once
each certification period as a hunter and
once each certification period as an
angler. The license holder may have
voluntarily obtained them or was
required to have them in order to obtain
a different privilege.

(e) A person who has a license that
allows the license holder only to trap
animals or only to engage in commercial
fishing or other commercial activities
must not be counted.

§80.34 Must a State fish and wildlife
agency receive a minimum amount of
revenue for each license holder certified?

(a) For the State fish and wildlife
agency to certify a license holder, the
agency must establish that it receives
the following minimum gross revenue:

(1) $2 for each year the license is
valid, for either the privilege to hunt or
the privilege to fish; and

(2) $4 for each year the license is valid
for a combination license that gives
privileges to both hunt and fish.

(b) A State fish and wildlife agency
must follow the requirement in
paragraph (a) of this section for all
licenses sold as soon as practical, but no
later than September 27, 2021.

(c) A State may apply these standards
to all licenses certified in the license
certification period that this rule
becomes effective.

§80.35 What additional requirements
apply to certifying multiyear licenses?

The following additional
requirements apply to certifying
multiyear licenses:

(a) A State fish and wildlife agency
must follow the requirement at
§ 80.34(a) for all multiyear licenses sold
before and after the date that the agency
adopts the new standard, unless
following the exception at paragraph (c)
of this section.

(b) If an agency is using an
investment, annuity, or similar method
to fulfill the net-revenue requirements
of the version of § 80.33 that was
effective from August 31, 2011, or any
prior rule that required net revenue,
until September 26, 2019, the agency
must discontinue that method and

convert to the new standard, unless
following the exception at paragraph (c)
of this section.

(1) If the revenue collected at the time
of sale has not been spent, the agency
must begin to use the new standard by
applying the total amount the agency
received at the time of sale.

(2) If the revenue collected at the time
of sale has been spent, the agency must
apply the new standard as if it were
applicable at the time of sale. For
example, if a single-privilege, multiyear
license sold for $100 in 2014, and the
agency adopts the new standard in
2018, then 4 years have been used
toward the amount received by the
agency (4 years x $2 = $8) and the
license holder may be counted for up to
46 more years ($100 — $8 = $92/$2 =
46).

(c) An agency may continue to follow
the requirements of the version of
§80.33 that was effective from August
31, 2011, or any prior rule that required
net revenue, until September 26, 2019,
for those multiyear licenses that were
sold before the date specified at
§ 80.34(b) if the agency:

(1) Notifies the Director of the
agency’s intention to do so;

(2) Describes how the new
requirement will cause financial or
operational harm to the agency when
applied to licenses sold before the
effective date of these regulations; and

(3) Commits to follow the current
standard for those multiyear licenses
sold after the date specified at
§80.34(b).

(d) A multiyear license may be valid
for either a specific or indeterminate
number of years, but it must be valid for
at least 2 years.

(e) The agency may count the license
for all certification periods for which it
received the minimum required
revenue, as long as the license holder
meets all other requirements of this
subpart. For example, an agency may
count a single-privilege, multiyear
license that sells for $25 for 12
certification periods. However, if the
license exceeds the life expectancy or
the license is valid for only 5 years, it
may be counted only for the number of
years it is valid.

(f) An agency may spend a multiyear
license fee as soon as the agency
receives it.

(g) The agency must count only the
licenses that meet the minimum
required revenue for the license period
based on:

(1) The duration of the license in the
case of a multiyear license with a
specified ending date; or

(2) Whether the license holder
remains alive.
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(h) The agency must use and
document a reasonable technique for
deciding how many multiyear-license
holders remain alive in the certification
period. Some examples of reasonable
techniques are specific identification of
license holders, statistical sampling,
life-expectancy tables, and mortality
tables. The agency may instead use 80
years of age as a default for life
expectancy.

§80.36 May an agency count license
holders in the annual certification if the
agency receives funds from the State or
another entity to cover their license fees?

If a State fish and wildlife agency
receives funds from the State or other
entity to cover fees for some license
holders, the agency may count those
license holders in the annual
certification only under the following
conditions:

(a) The State funds to cover license
fees must come from a source other than
hunting- and fishing-license revenue.

(b) The State must identify funds to
cover license fees separately from other
funds provided to the agency.

(c) The agency must receive at least
the average amount of State-provided
discretionary funds that it received for
the administration of the State’s fish and
wildlife agency during the State’s 5
previous fiscal years.

(1) State-provided discretionary funds
are those from the State’s general fund
that the State may increase or decrease
if it chooses to do so.

(2) Some State-provided funds are
from special taxes, trust funds, gifts,
bequests, or other sources specifically
dedicated to the support of the State fish
and wildlife agency. These funds
typically fluctuate annually due to
interest rates, sales, or other factors.
They are not discretionary funds for
purposes of this part as long as the State
does not take any action to reduce the
amount available to its fish and wildlife
agency.

(d) The agency must receive and
account for the State or other entity
funds as license revenue.

(e) The agency must issue licenses in
the license holder’s name or by using a
unique identifier that is traceable to the
license holder, who is verifiable in State
records.

(f) The license fees must meet all
other requirements in this part.

§80.37 May the State fish and wildlife
agency certify a license sold at a discount
when combined with another license or
privilege?

Yes. A State fish and wildlife agency
may certify a license that is sold at a
discount when combined with another
license or privilege as long as the agency

meets the rules for minimum revenue at
§80.34 for each privilege.

§80.38 May an entity other than the State
fish and wildlife agency offer a discount on
a license, or offer a free license, under any
circumstances?

(a) An entity other than the agency
may offer the public a license that costs
less than the regulated price and a State
fish and wildlife agency may certify the
license holder only if:

(1) The license is issued to the
individual according to the
requirements at § 80.33;

(2) The amount received by the
agency meets all other requirements in
this subpart; and

(3) The agency agrees to the amount
of revenue it will receive.

(b) An entity other than the agency
may offer the public a license that costs
less than the regulated price without the
agency agreeing, but must pay the
agency the full cost of the license.

§80.39 What must an agency do if it
becomes aware of errors in its certified
license data?

A State fish and wildlife agency must
submit revised certified data on paid
license holders within 90 days after the
agency becomes aware of errors in its
certified data. The State may become
ineligible to participate in the benefits
of the relevant Act if it becomes aware
of errors in its certified data and does
not resubmit accurate certified data
within 90 days.

§80.40 May the Service recalculate an
apportionment if an agency submits revised
data?

The Service may recalculate an
apportionment of funds based on
revised certified license data under the
following conditions:

(a) If the Service receives revised
certified data for a pending
apportionment before the Director
approves the final apportionment, the
Service may recalculate the pending
apportionment.

(b) If the Service receives revised
certified data for an apportionment after
the Director has approved the final
version of the apportionment, the
Service may recalculate the
apportionment only if doing so would
not reduce funds to other State fish and
wildlife agencies.

§80.41 May the Director correct a Service
error in apportioning funds?

Yes. The Director may correct any
error that the Service makes in
apportioning funds.

Subpart E—Eligible Activities
m 4. Amend § 80.50 by:

m a. Revising paragraph (a)(6);
m b. Adding paragraphs (a)(9) and (10);
m c. Redesignating paragraph (b)(2) as
paragraph (b)(3); and
m d. Adding new paragraph (b)(2) and
paragraph (c)(6).

The revisions and additions read as
follows:

§80.50 What activities are eligible for
funding under the Pittman-Robertson
Wildlife Restoration Act?

* * * * *

(a)* E

(6) Build structures or acquire
equipment, goods, and services to:

(i) Restore, rehabilitate, or improve
lands and waters as wildlife habitat; or

(ii) Provide public access for hunting
or other wildlife-oriented recreation.

(iii) Grantees and subgrantees must
follow the requirements at 2 CFR part
200 when acquiring equipment, goods,
and services under an award, with
emphasis on §§200.313, 200.317
through 200.326, and 200.439.

* * * * *

(9) Provide technical assistance.

(10) Make payments in lieu of taxes
on real property under the control of the
State fish and wildlife agency when the
payment is:

(i) Required by State or local law; and

(ii) Required for all State lands
including those acquired with Federal
funds and those acquired with non-
Federal funds.

(b) * * *

(2) Acquire real property suitable or
capable of being made suitable for
firearm and archery ranges for public
use.

(c) * x %

(6) Acquire real property suitable or
capable of being made suitable for
firearm and archery ranges for public
use.

m 5. Amend § 80.51 by revising
paragraph (a)(8) and adding paragraphs
(a)(12) and (13) to read as follows:

§80.51 What activities are eligible for
funding under the Dingell-dJohnson Sport
Fish Restoration Act?

* * * * *

(a) * *x %

(8) Build structures or acquire
equipment, goods, and services to:

(i) Restore, rehabilitate, or improve
aquatic habitat for sport fish, or land as
a buffer to protect aquatic habitat for
sport fish; or

(ii) Provide public access for sport
fishing.

(iii) Grantees and subgrantees must
follow the requirements at 2 CFR part
200 when acquiring equipment, goods,
and services under an award, with



Federal Register/Vol. 84, No. 166/ Tuesday, August 27, 2019/Rules and Regulations

44787

emphasis on §§200.313, 200.317
through 200.326, and 200.439.

(12) Provide technical assistance.

(13) Make payments in lieu of taxes
on real property under the control of the
State fish and wildlife agency when the
payment is:

(i) Required by State or local law; and

(ii) Required for all State lands
including those acquired with Federal
funds and those acquired with non-
Federal funds.

* * * * *

Subpart F—Allocation of Funds by an
Agency

m 6. Amend § 80.60 by revising the
introductory text and adding a heading
to the table to read as follows:

§80.60 What is the relationship between
the Basic Hunter Education and Safety
subprogram and the Enhanced Hunter
Education and Safety program?

The relationship between the Basic
Hunter Education and Safety
subprogram (Basic Hunter Education)
and the Enhanced Hunter Education
and Safety program (Enhanced Hunter
Education) is in table 1 to § 80.60:

Table 1 to § 80.60

* * * * *

Subpart G—Application for a Grant

m 7. Amend § 80.82 by:
m a. Revising paragraph (c)(2);
m b. Redesignating paragraphs (c)(3)
through (13) as paragraphs (c)(4)
through (14);
m c. Adding a new paragraph (c)(3); and
m d. Revising newly designated
paragraphs (c)(9)(iii) through (v) and
(c)(10).

The revisions and addition read as
follows:

§80.82 What must an agency submit when
applying for a project-by-project grant?
* * * * *

(C) * x %

(2) Purpose. State the purpose and
base it on the need. The purpose states
the desired outcome of the proposed
project in general or abstract terms.

(3) Objectives. State the objectives and
base them on the need. The objectives
state the desired outcome of the
proposed project in terms that are

specific and quantified.
* * * * *

(9) * *x %

(iii) Request the Regional Director’s
approval for the additive or matching
method. Describe how the agency
proposes to use the program income and
the expected results. Describe the

essential need when using program
income as match.

(iv) Indicate whether the agency
wants to treat program income that it
earns after the grant period as either
license revenue or additional funding
for purposes consistent with the grant
terms and conditions or program
regulations.

(v) Indicate whether the agency wants
to treat program income that the
subgrantee earns as license revenue,
additional funding for the purposes
consistent with the grant or subprogram,
or income subject only to the terms of
the subgrant agreement.

(10) Budget narrative. (i) Provide costs
by project and subaccount with
additional information sufficient to
show that the project is cost effective.
Agencies may obtain the subaccount
numbers from the Service’s Regional
Division of Wildlife and Sport Fish
Restoration.

(ii) Describe any item that requires the
Service’s approval and estimate its cost.
Examples are preaward costs, capital
improvements or expenditures, real
property acquisitions, or equipment
purchases.

(iii) Include a schedule of payments to
finish the project if an agency proposes
to use funds from two or more annual

apportionments.
* * * * *

Subpart H—General Grant
Administration

m 8. Revise §80.97 to read as follows:

§80.97 May an agency barter goods or
services to carry out a grant-funded
project?

Yes. A State fish and wildlife agency
may barter to carry out a grant-funded
project. A barter transaction is the
exchange of goods or services for other
goods or services without the use of
cash. Barter transactions are subject to
the cost principles at 2 CFR part 200.
m 9. Amend § 80.98 by revising
paragraph (a) introductory text and
adding a heading to the table in
paragraph (a) to read as follows:

§80.98 How must an agency report barter
transactions?

(a) A State fish and wildlife agency
must follow the requirements in table 1
to § 80.98(a) when reporting barter
transactions in the Federal financial
report:

Table 1 to § 80.98(a)

* * * * *

Subpart I—Program Income

m 10. Revise §80.120 to read as follows:

§80.120 What is program income?

(a) Program income is gross income
received by the grantee or subgrantee
and earned only as a result of the grant
during the grant period. Upon request
from the State agency and approval of
the Service, the option at 2 CFR
200.307(b) may be allowed.

(b) Program income includes revenue
from any of the following:

(1) Services performed under a grant.

(2) Use or rental of real or personal
property acquired, constructed, or
managed with grant funds.

(3) Payments by concessioners or
contractors under an arrangement with
the agency or subgrantee to provide a
service in support of grant objectives on
real property acquired, constructed, or
managed with grant funds.

(4) Sale of items produced under a
grant.

(5) Fees collected by the agency for
delivering or providing hunter
education, aquatic education, or other
courses.

(6) Royalties and license fees for
copyrighted material, patents, and
inventions developed as a result of a
grant.

(7) Sale of a product of mining,
drilling, forestry, or agriculture during
the period of a grant that supports the:

(i) Mining, drilling, forestry, or
agriculture; or

(ii) Acquisition of the land on which
these activities occurred.

(c) Program income does not include
any of the following:

(1) Interest on grant funds, rebates,
credits, discounts, or refunds.

(2) Sales receipts retained by
concessioners or contractors under an
arrangement with the agency to provide
a service in support of grant objectives
on real property acquired, constructed,
or managed with grant funds.

(3) Cash received by the agency or by
volunteer instructors to cover incidental
costs of a hunter education, aquatic
education, or other classes. Incidental
costs are small amounts and typically
not essential to the training delivery.
Materials purchased at cost by the
student, separate from course fees, are
incidental costs.

(4) Cooperative farming or grazing
arrangements as described at § 80.98.

(5) Proceeds from the sale of real
property, equipment, or supplies.

m 11. Revise § 80.123 to read as follows:

§80.123 How may an agency use program
income?

(a) A State fish and wildlife agency
may choose any of the three methods
listed in paragraph (b) of this section for
applying program income to Federal
and non-Federal outlays. The agency
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may also use a combination of these
methods. The method or methods that
the agency chooses will apply to the
program income that it earns during the
grant period and to the program income
that any subgrantee earns during the
grant period. The agency must indicate

the method or methods that it wants to
use in the project statement that it
submits with each application for
Federal assistance.

(b) Program income must be spent
within the grant period and program in
which it is earned and before requesting

TABLE 1 TO §80.123(c)

additional Federal funds for the activity
for which the program income is earned.

(c) The three methods for applying
program income to Federal and non-
Federal outlays are in table 1 to
§80.123(c):

Method

Requirements for using method

(1) Deduction ..........cccoeeenenne

(2) ADAItION oo,

(3) Cost sharing or matching

(i) The agency must deduct the program income from total allowable costs to determine the net allowable costs.

(i) The agency must use program income for current costs under the grant unless the Regional Director author-
izes otherwise.

(iii) If the agency does not indicate the method that it wants to use in the project statement, then it must use the
deduction method.

(i) The agency must request the Regional Director’s approval in the project statement.

(i) The agency may add the program income to the Federal and non-Federal funds under the grant.

(iii) The agency must use the program income for the purposes of the grant and under the terms of the grant.

(i) The agency must request the Regional Director’s approval in the project statement.

(i) The agency must explain in the project statement the expected program income, how the agency proposes to
use the program income to satisfy matching requirements, how the agency will use program income earned in
excess of required match, and the primary conservation or recreation objective sufficient to show program in-
come as a secondary benefit.

(iii) If neither the agency’s project statement nor the award indicates how program income in excess of matching
requirements will be applied, the agency must use the deduction method.

W 12. Revise § 80.124 to read as follows:

§80.124 How may an agency use
unexpended program income?

A State fish and wildlife agency must
spend program income before
requesting additional payments under
an award. If the agency has unexpended
program income on its final Federal
financial report, it may use the income
under a subsequent grant for any
activity eligible for funding in the grant
program that generated the income.

Subpart J—Real Property

m 13. Revise §80.137 to read as follows:

§80.137 What if real property is no longer
useful or needed for its original purpose?

If the director of the State fish and
wildlife agency and the Regional
Director jointly decide that real property
acquired with grant funds is no longer
useful or needed for its original purpose
under the grant, the director of the
agency must:

(a) Propose another eligible purpose
for the real property under the grant
program and ask the Regional Director
to approve this proposed purpose; or

(b) Follow the regulations at 2 CFR
200.311 and consult with the Regional
Director on how to treat proceeds from
the disposition of real property.

Subpart L—Information Collection

m 14. Amend § 80.160 by revising
paragraphs (a)(4), (5), and (7), (b), and
(c) to read as follows:

§80.160 What are the information
collection requirements of this part?

(a] * % %

(4) Provide a project statement that
describes the need, purpose and
objectives, results or benefits expected,
approach, geographic location,
explanation of costs, and other
information that demonstrates that the
project is eligible under the Acts and
meets the requirements of the Federal
Cost Principles and the laws,
regulations, and policies applicable to
the grant program (OMB Control
Number 1018-0100).

(5) Change or update information
provided to the Service in a previously
approved application (OMB Control
Number 1018—-0100).

* * * * *

(7) Report as a grantee on progress in
completing the grant-funded project
(OMB Control Number 1018-0100).

(b) The authorizations for information
collection under this part are in the Acts
and in 2 CFR part 200, “Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards.”

(c) Send comments on the information
collection requirements to: U.S. Fish
and Wildlife Service, Information
Collection Clearance Officer, 5275
Leesburg Pike, MS: BPHC, Falls Church,
Virginia 22041-3803.

Dated: August 15, 2019.
Ryan Hambleton,

Deputy Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2019-18187 Filed 8—-26-19; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 180831813—-9170-02]
RIN 0648-XY015

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod in the
Central Regulatory Area of the Gulf of
Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of Pacific cod by catcher/processors
using trawl gear in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary because
the 2019 total allowable catch of Pacific
cod allocated to catcher/processors
using trawl gear in the Central
Regulatory Area of the GOA has been
reached.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), August 22, 2019,
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through 2400 hours, A.l.t., December 31,
2019.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2019 total allowable catch (TAC)
of Pacific cod allocated to catcher/
processors using trawl gear in the
Central Regulatory Area of the GOA is
239 metric tons (mt) as established by
the final 2019 and 2020 harvest
specifications for groundfish of the GOA
(84 FR 9416, March 14, 2019).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS

(Regional Administrator), has
determined that the 2019 TAC of Pacific
cod allocated to catcher/processors
using trawl gear in the Central
Regulatory Area of the GOA has been
reached. Therefore, NMFS is requiring
that Pacific cod caught by catcher/
processors using trawl gear in the
Central Regulatory Area of the GOA be
treated as prohibited species in
accordance with §679.21(a)(2).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries

data in a timely fashion and would
delay prohibiting the retention of Pacific
cod by catcher/processors using trawl
gear in the Central Regulatory Area of
the GOA. NMFS was unable to publish
a notice providing time for public
comment because the most recent,
relevant data only became available as
of August 21, 2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §§679.20
and 679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 22, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-18430 Filed 8-22-19; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Parts 127 and 133
[USCBP-2019-0031]

RIN 1515-AE35

Disclosure of Information Regarding
Abandoned Merchandise

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend the U.S. Customs and Border
Protection (CBP) regulations pertaining
to disclosure of information regarding
merchandise bearing suspected
counterfeit trademarks. The proposed
amendment would create a procedure
for the disclosure of information
otherwise protected by the Trade
Secrets Act to a trademark owner when
merchandise bearing suspected
counterfeit trademarks has been
voluntarily abandoned.

DATES: Comments on the proposed rule
must be received on or before October
28, 2019.

ADDRESSES: You may submit comments,
identified by docket number, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP 2019-0031.

e Mail: Trade and Commercial
Regulations Branch, Office of Trade,
Regulations and Rulings, U.S. Customs
and Border Protection, 90 K Street NE,
10th Floor, Washington, DC 20229—
1177.

Instructions: All submissions received
must include the agency name and
docket number for this proposed
rulemaking. All comments received will
be posted without change to http://
www.regulations.gov, including any

personal information provided. For
detailed instructions on submitting
comments and additional information
on the proposed rulemaking process, see
the “Public Participation” heading of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch,
Regulations and Rulings, Office of
Trade, U.S. Customs and Border
Protection, 90 K Street NE, 10th Floor,
Washington, DC. Arrangements to
inspect submitted comments should be
made in advance by calling Joseph Clark
at (202) 325-0118.

FOR FURTHER INFORMATION CONTACT: Alex
Bamiagis, Intellectual Property Rights
Branch, Regulations and Rulings, Office
of Trade, U.S. Customs and Border
Protection, (202) 325-0415.

SUPPLEMENTARY INFORMATION:

Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. CBP also invites
comments that relate to the economic,
environmental, or federalism effects that
might result from this proposed rule. If
appropriate to a specific comment, the
commenter should reference the specific
portion of the proposed rule, explain the
reason for any recommended change,
and include data, information, or
authority that support such
recommended change.

Background

Among other responsibilities, U.S.
Customs and Border Protection (CBP)
enforces intellectual property rights
(IPR) laws and regulations at the border.
The majority of the CBP regulations
prescribing these efforts are found in
part 133 of title 19 of the Code of
Federal Regulations (19 CFR part 133).
Part 133 provides for the recordation of
trademarks, trade names, and copyrights
with CBP and prescribes the
enforcement procedures applicable to
suspected infringing merchandise. Part
133 also sets forth procedures for the
detention, seizure, and disposition of

articles violating certain IPR laws and
regulations, including information
disclosure to right owners in
appropriate circumstances. Consistent
with Executive Order 13785, this
proposed regulatory amendment would
allow the disclosure of certain
information to a trademark owner in
circumstances where goods have been
voluntarily abandoned as described in
19 CFR 127.12(b), if CBP suspects that
the successful importation of the
merchandise would have violated
United States trade laws prohibiting the
importation of merchandise bearing
counterfeit marks.

L. The Trade Secrets Act and Disclosure
of Information Pertaining to Certain
Intellectual Property Rights Enforced at
the Border

The Trade Secrets Act (18 U.S.C.
1905) bars the unauthorized disclosure
by government officials of any
information received in the course of
their employment or official duties
when such information “concerns or
relates to the trade secrets, processes,
operations, style of work, or apparatus,
or to the identity, confidential statistical
data, amount or source of any income,
profits, losses, or expenditures of any
person, firm, partnership, corporation,
or association.” 18 U.S.C. 1905.

Specifically, the Trade Secrets Act
protects those required to furnish
confidential commercial or financial
information to the government by
shielding them from the competitive
disadvantage that could result from
disclosure of that information by the
government. In turn, this protection
encourages those providing information
to the government to furnish accurate
and reliable information that is useful to
the government.

The Trade Secrets Act, however,
permits those government officials
covered by the Act to disclose protected
information when the disclosure is
otherwise “authorized by law,” which
includes both statutes expressly
authorizing disclosure and properly
promulgated substantive agency
regulations authorizing disclosure based
on a valid statutory interpretation. See
Chrysler v. Brown, 441 U.S. 281, 294—
316 (1979).

The Secretary of the Treasury thus has
authority to disclose information
otherwise protected under the Trade
Secrets Act when such disclosures are
authorized by law. Disclosures meeting


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 84, No. 166/ Tuesday, August 27, 2019/Proposed Rules

44791

the “authorized by law”” standard of the
Trade Secrets Act include those made
pursuant to regulations that: (1) Are in
compliance with the provisions of the
Administrative Procedure Act (5 U.S.C.
551 et seq.); and (2) implement a valid
statute. Chrysler, 441 U.S. at 294-96,
301-03.

Several provisions in titles 15 and 19
of the United States Code give CBP
authority to promulgate regulations to
enforce prohibitions against the
importation of merchandise bearing
infringing and counterfeit trademarks.
The Lanham Trademark Act (15 U.S.C.
1124) authorizes the Secretary of the
Treasury to promulgate regulations
regarding trademarks and to aid CBP
officers in enforcing the prohibitions
against importation. Additionally,
sections 526(e) and 596 of the Tariff Act
of 1930, as amended (19 U.S.C. 1526(e),
and 19 U.S.C. 1595a(c)), prohibit the
importation of merchandise bearing a
counterfeit mark and the introduction or
attempted introduction into the United
States of merchandise or packaging in
which, inter alia, trademark protection
violations are involved. Moreover,
section 526(e) of the Tariff Act of 1930,
as amended (19 U.S.C. 1526(e)), requires
CBP to notify the owner of the
trademark when merchandise bearing a
counterfeit mark is seized. Section 624
of the Tariff Act of 1930, as amended
(19 U.S.C. 1624), authorizes the
Secretary of the Treasury to promulgate
regulations to carry out the provisions of
the Tariff Act of 1930, as amended.
Collectively, these statutes authorize the
Secretary of the Treasury to disclose
certain importation information to right
owners to assist CBP in its IPR
enforcement efforts. Disclosure of this
information to right owners can help
CBP prevent the importation of
infringing and counterfeit merchandise
by identifying sources or channels of
violative shipments.

If CBP suspects that an article
imported into the United States bears a
counterfeit mark, it may detain the
article for up to 30 days from the date
on which the merchandise is presented
for examination. 19 U.S.C. 1499; 19 CFR
133.21(b). During the detention period,
and in accordance with 19 CFR
133.21(b)(4), CBP may disclose to the
owner of the mark limited importation
information if CBP concludes that the
disclosure would assist CBP in
determining whether the imported
article bears a counterfeit mark. CBP
also discloses to the owner of the mark
comprehensive importation information
after CBP seizes merchandise for bearing
a counterfeit mark in accordance with
19 CFR 133.21(e).

II. Voluntary Abandonment of
Merchandise Suspected of Bearing
Counterfeit Marks

As noted in a 2018 report issued by
the Government Accountability Office
(GAQ), “the growth of e-commerce has
provided additional opportunities for
counterfeiters to deceive consumers
. . .” and challenged CBP’s ability to
prohibit the importation of counterfeit
merchandise. U.S. Gov’t Accountability
Office, GAO 18-216, “Intellectual
Property: Agencies Can Improve Efforts
to Address Risks Posed by Changing
Counterfeits Market,” Report to the
Chairman, Committee on Finance, U.S.
Senate, p. 10-11 (2018). The report
notes that e-commerce merchandise is
increasingly imported in low-value
shipments arriving via express
consignment or international mail. Id.
Such shipments often are voluntarily
abandoned if CBP detains the
merchandise on suspicion of an IPR
violation. The cost of demonstrating to
CBP that a shipment is legitimate may
outweigh the importation’s value, and
importers frequently fail to respond to
CBP inquiries. Instead, some of these
importations may be voluntarily
abandoned (see 19 CFR 127.12(b)) after
CBP has detained the merchandise on
suspicion of an IPR violation.

Section 302 of the Trade Facilitation
and Trade Enforcement Act of 2015
(Pub. L. 114-125; 130 Stat. 149; Section
628a of the Tariff Act of 1930 (19 U.S.C.
1628a)) provides CBP with authority to
disclose information to right holders in
certain situations when it would assist
CBP in determining if the merchandise
is being imported in violation of the
copyright or trademark laws. Under the
current regulations in part 133,
however, when merchandise is
voluntarily abandoned, trademark
owners do not receive the importation
information that would be provided if
merchandise bearing a counterfeit
trademark were seized. In fact, the
regulations in part 133 are silent with
respect to IPR enforcement against
merchandise that has been voluntarily
abandoned.

III. Explanation of Proposed
Amendment to Part 133

Executive Order 13785, “Establishing
Enhanced Collection and Enforcement
of Antidumping and Countervailing
Duties and Violations of Trade and
Customs Laws,” instructs CBP to ensure
that it can share information regarding
voluntarily abandoned merchandise
with right owners ““to ensure the timely
and efficient enforcement of laws
protecting [IPR] holders from the
importation of counterfeit goods.” 82 FR

16719 (March 31, 2017). As a result,
CBP is proposing to add a new
paragraph to 19 CFR 133.21. CBP is
proposing to disclose the same
comprehensive importation information
provided to trademark owners when
merchandise has been seized in cases
where merchandise has been voluntarily
abandoned, if CBP suspects the
successful importation of the
merchandise would have violated
United States trade laws prohibiting
importation of merchandise bearing
counterfeit marks, and that disclosure
would assist CBP in its IPR enforcement
mission.

Under those conditions, the
amendment would allow CBP to
disclose the following information: The
date of importation, the port of entry,
the description of the merchandise, the
quantity of the merchandise, the
country of origin of the merchandise,
the name and address of the
manufacturer, the name and address of
the exporter, and the name and address
of the importer. As in the seizure
context, trademark owners may use this
importation information to help CBP
prevent IPR violations by identifying
sources or channels of violative
shipments.

IV. Other Conforming Amendments

Sections 133.21 to 133.25 currently
cite to section 818(g) of the National
Defense Authorization Act (NDAA) for
Fiscal Year 2012 (Pub. L. 112-81; 125
Stat. 1496; 10 U.S.C. 2302 note) as
specific authority. Section 302(b) of the
Trade Facilitation and Trade
Enforcement Act of 2015 (Pub. L. 114—
125; 130 Stat. 122; Section 628a of the
Tariff Act of 1930 (19 U.S.C. 1628a), as
amended) terminated and replaced the
NDAA authority. Because of these
statutory changes, CBP is proposing to
revise the specific authority citation for
sections 133.21 to 133.25.

CBP is also proposing to add a new
paragraph (c) in 19 CFR 127.12, cross-
referencing the detention and disclosure
provisions of 19 CFR 133.21(b) which
may be applicable to voluntarily
abandoned merchandise suspected of
bearing a counterfeit mark.

Statutory and Regulatory Requirements

1. Executive Orders 13563, 12866, and
13771

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
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effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (“Reducing Regulation and
Controlling Regulatory Costs’’) directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

This rule is not a “significant
regulatory action,” under section 3(f) of
Executive Order 12866. Accordingly,
OMB has not reviewed this regulation.
As this rule is not a significant
regulatory action, this rule is exempt
from the requirements of Executive
Order 13771. See OMB’s Memorandum
titled “Guidance Implementing
Executive Order 13771, Titled
‘Reducing Regulation and Controlling
Regulatory Costs’”” (April 5, 2017).

II. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.), as amended by the
Small Business Regulatory Enforcement
and Fairness Act of 1996, requires
agencies to assess the impact of
regulations on small entities. A small
entity may be a small business (defined
as any independently owned and
operated business not dominant in its
field that qualifies as a small business
per the Small Business Act); a small not-
for-profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

Importers who voluntarily abandon
merchandise consist of all types of
businesses and individuals, including
small businesses, so it is likely that a
substantial number of small businesses
are affected. However, the impact is not
significant, because this rule would
impose no new monetary costs to these
importers. If they do not wish to have
their merchandise’s information shared
with the right owner, they may choose
not to voluntarily abandon these goods.
Therefore, CBP certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities. Notwithstanding this
certification, CBP invites comments
about the impact of this rule, if adopted,
on small entities.

Signing Authority
This rulemaking is being issued in
accordance with 19 CFR 0.1(a)(1),

pertaining to the authority of the
Secretary of the Treasury (or that of his

or her delegate) to approve regulations
concerning trademark enforcement.

List of Subjects
19 CFR Part 127

Exports, Freight, Imports.
19 CFR Part 133

Counterfeit trademarks, Detentions,
Disclosure, Restricted merchandise,
Trademarks, Trade names.

For the reasons stated above in the
preamble, CBP proposes to amend parts
127 and 133 of title 19 of the Code of
Federal Regulations (19 CFR parts 127
and 133) as set forth below.

PART 127—GENERAL ORDER,
UNCLAIMED, AND ABANDONED
MERCHANDISE

m 1. The general authority citation for
part 127 continues to read as follows:

Authority: 19 U.S.C. 66, 1311, 1312, 1484,
1485, 1490, 1491, 1492, 1493, 1506, 1559,
1563, 1623, 162416464a; 26 U.S.C. 5753.

m 2. Section 127.12 is amended by
adding paragraph (c), to read as follows:

§127.12 Abandoned merchandise.

* * * * *

(c) If merchandise voluntarily
abandoned pursuant to paragraph (b) of
this section is suspected of bearing a
counterfeit mark, it also may be subject
to the detention and disclosure
provisions of § 133.21(b) of this chapter.

PART 133—TRADEMARKS, TRADE
NAMES, AND COPYRIGHTS

m 3. The general authority citations for
part 133 continue to read as follows and
the specific authority citations for
§§133.21 through 133.25 are revised to
read as follows:

Authority: 15 U.S.C. 1124, 1125, 1127; 17
U.S.C. 101, 601, 602, 603; 19 U.S.C. 66, 1202,
1499, 1526, 1624; 31 U.S.C. 9701.

Sections 133.21 through 133.25 also issued
under 19 U.S.C. 1628a; Sec. 302, Public Law
114-125.

m 4.In § 133.21, paragraph (b)(6) is
added to read as follows:

§133.21 Articles suspected of bearing
counterfeit marks.
* * * * *

(b) * k%

(6) Voluntary abandonment and
disclosure to owner of the mark of
comprehensive importation
information. When merchandise that
bears a mark suspected by CBP of being
a counterfeit version of a mark that is
registered with the U.S. Patent and
Trademark Office and recorded with
CBP pursuant to subpart A of this part
has been voluntarily abandoned under

§ 127.12(b) of this chapter, CBP may
disclose to the owner of the mark the
following comprehensive importation
information, if CBP determines the
disclosure will assist in CBP’s
trademark enforcement:

(i) The date of importation;

(ii) The port of entry;

(iii) The description of the
merchandise;

(iv) The quantity of the merchandise;

(v) The country of origin of the
merchandise;

(vi) The name and address of the
manufacturer;

(vii) The name and address of the
exporter; and

(viii) The name and address of the

importer.
* * * * *

Mark A. Morgan,

Acting Commissioner, U.S. Customs and
Border Protection.

Approved: August 21, 2019.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2019-18317 Filed 8-26-19; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2019-0683]

RIN 1625-AA00

Safety Zone; Spaceport Sheboygan

Corporate Rocket Challenge,
Sheboygan Harbor, Sheboygan, Wi

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a safety zone for certain
waters of the Sheboygan Harbor and
Lake Michigan. This action is necessary
to provide for the safety of life on these
navigable waters near Sheboygan, WI
during a rocket launch event on
September 28, 2019. This proposed
rulemaking would prohibit persons and
vessels from being in the safety zone
unless authorized by the Captain of the
Port Lake Michigan or a designated
representative. We invite your
comments on this proposed rulemaking.
DATES: Comments and related material
must be received by the Coast Guard on
or before September 11, 2019.
ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0683 using the Federal
eRulemaking Portal at https://
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www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Chief Petty
Officer Kyle Weitzell, Sector Lake
Michigan Waterways Management
Division, U.S. Coast Guard; telephone
414-747-7148, email Kyle.W.Weitzell@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The Great Lakes Aerospace Science
and Education Center notified the Coast
Guard that it will be conducting a rocket
launch event from 9 a.m. through 12
noon on September 28, 2019. The rocket
is to be launched from shore at the
Sheboygan South Pier. Hazards from
rocket launches over the water include
accidental discharge of the ignition
system, dangerous projectiles, and
falling hot embers or other debris. The
Captain of the Port Lake Michigan
(COTP) has determined that potential
hazards associated with the rockets to
be used in this event would be a safety
concern for anyone within a 1,500-yard
radius of the rocket launch site.

The purpose of this rulemaking is to
protect the safety of vessels and the
navigable waters within a 1,500-yard
radius of the Sheboygan South Pier
launch site located at coordinates
43°44.914’ N, 087°41.869" W before,
during, and after the scheduled event.
The Coast Guard is proposing this
rulemaking under authority in 46 U.S.C.
70034 (previously 33 U.S.C. 1231).

III. Discussion of Proposed Rule

The COTP is proposing to establish a
safety zone from 9 a.m. through 4 p.m.
on September 28, 2019. The safety zone
would cover all navigable waters within
1,500 yards of the Sheboygan South Pier
launch site located at coordinates
43°44.914’ N, 087°41.869” W near
Sheboygan, WI. The duration of the
zone is intended to protect the safety of
vessels and these navigable waters
before, during, and after the scheduled
9 a.m. through 12 noon rocket launch
event. No vessel or person would be
permitted to enter the safety zone

without obtaining permission from the
COTP or a designated representative.
The regulatory text we are proposing
appears at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This Notice of
Proposed Rulemaking (NPRM) has not
been designated a “significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size and duration of this
action. The safety zone created by this
rule will be relatively small and is
designed to minimize its impact on
navigable waters. This rule will prohibit
entry into an area of the Sheboygan
Harbor and Lake Michigan in
Sheboygan, WI that is within 1,500
yards of the Sheboygan South Pier
launch site located at coordinates
43°44.914’ N, 087°41.869" W during the
rocket launch event, not to exceed seven
hours in duration. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the COTP.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
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listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023—-01 and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves a safety zone lasting no more
than seven hours that would prohibit
entry within 1,500 yards of a rocket
launch site. Normally such actions are
categorically excluded from further
review under paragraph L60(a) in Table
3-1 of U.S. Coast Guard Environmental
Planning Implementing Procedures. A
preliminary Record of Environmental
Consideration supporting this
determination will be available in the
docket where indicated under
ADDRESSES once it is completed. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the

outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at https://
www.regulations.gov. If your material
cannot be submitted using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit https://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at https://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;

Department of Homeland Security Delegation
No. 0170.1

m 2. Add § 165.T09-0683 to read as
follows:

§165.T09-0683 Safety Zone; Spaceport
Sheboygan Corporate Rocket Challenge,
Sheboygan Harbor, Sheboygan, WI.

(a) Location. All navigable waters of
the Sheboygan Harbor and Lake
Michigan near Sheboygan, WI within
1,500 yards of the Sheboygan South Pier
rocket launch site located at coordinates
43°44.914’ N, 087°41.869" W.

(b) Enforcement Period. This rule will
be enforced from 9 a.m. through 4 p.m.
on September 28, 2019.

(c) Regulations. (1) In accordance with
the general regulations in section
§ 165.23 of this part, entry into,
transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Lake Michigan (COTP) or a designated
on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
on-scene representative.

(3) The “on-scene representative” of
the COTP is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the COTP
to act on his or her behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or an on-scene
representative to obtain permission to
do so. The COTP or an on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the COTP or
an on-scene representative.

Dated: August 21, 2019.
T.J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2019-18390 Filed 8-26—19; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0614]
RIN 1625-AA00

Safety Zone; Neches River, Beaumont,
TX

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary safety zone on
the navigable waters of the Neches River
extending 500-feet on either side of the
Kansas City Southern Railroad Bridge
that crosses the Neches River in
Beaumont, TX. The safety zone is
necessary to protect persons, bridge, and
property on or near the bridge from
potential damage from passing vessels
until missing and/or damaged fendering
systems are repaired or replaced. Entry
of certain vessels or persons into this
zone would be prohibited unless
specifically authorized by the Captain of
the Port Marine Safety Unit Port Arthur
or a designated representative. We
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invite your comments on this proposed
rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before September 11, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0614 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Mr. Scott
Whalen, Marine Safety Unit Port Arthur,
U.S. Coast Guard; telephone 409-719—
5086, email Scott.K.Whalen@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On April 19, 2018, the Coast Guard
was notified that the wood fendering
systems designed to protect bridge
support columns of the Kansas City
Southern Railroad Company’s bridge
(KSC) from strikes by vessels transiting
under the bridge had been damaged or
destroyed by Hurricane Harvey. The
south bank column protection fenders
are missing and the north bank column
protection fenders are severely
damaged. KCS indicated that strikes to
the support columns could compromise
the bridge structure. In response, on
May 7, 2018 the Coast Guard published
a temporary final rule; request for
comment titled Safety Zone; Neches
River, Beaumont, TX (83 FR 19965).
During the comment period that ended
on May 29, 2018, we received no
comments. The safety zone was
established on May 7, 2018, extended
on September 5, 2018 (83 FR 45047) and
extended again on January 31, 2019 (84
FR 530) via temporary final rules titled
Safety Zone; Neches River, Beaumont,
TX. The zone is scheduled to expire on
September 30, 2019. Repairs are not yet
completed leaving the bridge structural
columns vulnerable to vessel strikes.

The Captain of the Port Marine Safety
Unit Port Arthur (COTP) has determined
that potential hazards posed by the
unprotected bridge columns are a safety
concern to the KCS Bridge and to

persons and property on or near the
bridge. The purpose of this rule is to
provide for the safety of the KCS Bridge
and persons and property on or near the
bridge.

The Coast Guard is issuing this notice
of proposed rulemaking (NPRM) with a
15-day prior notice and opportunity to
comment pursuant to section (b)(3) of
the Administrative Procedure Act (APA)
(5 U.S.C. 553). This provision authorizes
an agency to publish a rule in less than
30 days before its effective date for
“good cause found and published with
the rule.” Under 5 U.S.C. 553(b)(3)(B),
the Coast Guard finds that good cause
exists for publishing this NPRM with a
15-day comment period because it is
impractical to provide a 30-day
comment period. This proposed safety
zone is necessary to ensure the safety of
vessels and persons during the marine
events. It is impracticable to publish an
NPRM with a 30-day comment period
because we must establish this safety
zone by September 30, 2019. A 15-day
comment period would allow the Coast
Guard to provide for public notice and
comment, but also update the proposed
regulation soon enough that the length
of the notice and comment period does
not compromise public safety.

III. Discussion of Proposed Rule

The COTP is proposing to establish a
safety zone that extends 500-feet on
either side of the KCS Bridge that
crosses the Neches River in Beaumont,
TX in approximate location 30° 04'54.8”
N 094°0529.4” W. The duration of the
zone is intended to protect the bridge
support columns as well as persons and
property on or near the bridge until the
bridge fendering is repaired or replaced.
Only vessels less than 65 feet in length
and not engaged in towing would be
authorized to enter the zone, unless
otherwise permitted by the COTP or a
designated representative.

Persons and vessels desiring to enter
the safety zone would have to request
permission from the COTP or a
designated representative. They may be
contacted through Vessel Traffic Service
(VTS) on channels 65A or 13 VHF-FM,
or by telephone at (409) 719-5070.

Permission to transit through the
bridge would be based on weather, tide
and current conditions, vessel size,
horsepower, and availability of assist
vessels. All persons and vessels
permitted to enter this temporary safety
zone would comply with the lawful
orders or directions given to them by
COTP or a designated representative.

Intentional or unintentional contact
with any part of the bridge or associated
structure, including fendering systems,
support columns, spans or any other

portion of the bridge, would be strictly
prohibited. Any contact with the bridge
or associated structures would have to
be immediately reported to VTS Port
Arthur on channels 65A, 13 or 16 VHF—
FM or by telephone at (409) 719-5070.

The Coast Guard would inform the
public of the effective period of this
safety zone through VTS Advisories,
Broadcast Notices to Mariners (BNMs),
Local Notice to Mariners (LNMs), and/
or Marine Safety Information Bulletins
(MSIBs) as appropriate.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the nature of vessel traffic
in the area and the location, and
duration of the safety zone. This rule
would be only affect certain vessels
transiting the upper reaches of the
Neches River in Beaumont, TX, and
would terminate once the necessary
repairs are completed for the bridge.
The Coast Guard would issue a VTS
Advisory concerning the zone, and the
rule allows vessels to seek permission to
enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
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have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone might be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has

implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023—-01 and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-43701), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves a safety zone that would
prohibit entry within 500-feet of either
side of the KCS Bridge that crosses the
Neches River in Beaumont, TX.
Normally such actions are categorically
excluded from further review under
paragraph L60(d) in Table 3—1 of U.S.
Coast Guard Environmental Planning
Implementing Procedures 5090.1. A
preliminary Record of Environmental
Consideration supporting this
determination is included in the docket
with this rule where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material

received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at https://
www.regulations.gov. If your material
cannot be submitted using https://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit https://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at https://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08—-0614 to read as
follows:

§165.T08-0614 Safety Zone; Neches
River, Beaumont, TX

(a) Location. The following area is a
safety zone: All navigable waters
extending 500-feet on either side of the
Kansas City Southern Railroad Bridge
that crosses the Neches River in
Beaumont, TX in approximate location
30°04'54.8” N 094°05'29.4” W.

(b) Effective period. This section is
effective from 1 a.m. on October 1, 2019
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through midnight on January 31, 2020,
or until missing and/or damaged
fendering systems are repaired or
replaced, whichever occurs first.

(c) Regulations. (1) No vessel may
enter or remain in the safety zone
except:

(i) A vessel less than 65 feet in length
and not engaged in towing; or

(ii) A vessel authorized by the Captain
of the Port Marine Safety Unit Port
Arthur (COTP) or a designated
representative

(2) Persons and vessels desiring to
enter the safety zone must request
permission from the COTP or a
designated representative. They may be
contacted through Vessel Traffic Service
(VTS) on channels 65A or 13 VHF-FM,
or by telephone at (409) 719-5070.

(3) Permission to transit through the
bridge will be based on weather, tide
and current conditions, vessel size,
horsepower, and availability of assist
vessels. All persons and vessels
permitted to enter this temporary safety
zone shall comply with the lawful
orders or directions given to them by
COTP or a designated representative.

(4) Intentional or unintentional
contact with any part of the bridge or
associated structure, including
fendering systems, support columns,
spans or any other portion of the bridge,
is strictly prohibited. Report any contact
with the bridge or associated structures
immediately to VTS Port Arthur on
channels 65A, 13 or 16 VHF-FM or by
telephone at (409) 719-5070.

(d) Informational broadcasts. The
Coast Guard will inform the public
through public of the effective period of
this safety zone through VTS
Advisories, Broadcast Notices to
Mariners (BNMs), Local Notice to
Mariners (LNMs), and/or Marine Safety
Information Bulletins (MSIBs) as
appropriate.

Dated: July 22, 2019.

Jacqueline Twomey,

Captain, U.S. Coast Guard, Captain of the
Port Marine Safety Unit Port Arthur.

[FR Doc. 2019-18359 Filed 8—26—19; 8:45 am]
BILLING CODE 9110-04-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3050
[Docket No. RM2019-11; Order No. 5205]
Periodic Reporting

AGENCY: Postal Regulatory Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is
acknowledging a recent filing requesting

the Commission initiate a rulemaking
proceeding to consider changes to
analytical principles relating to periodic
reports (Proposal Six). This document
informs the public of the filing, invites
public comment, and takes other
administrative steps.

DATES: Comments are due: September
20, 2019.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at http://
www.prc.gov. Those who cannot submit
comments electronically should contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section by
telephone for advice on filing
alternatives.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
II. Proposal Six
III. Notice and Comment
IV. Ordering Paragraphs

I. Introduction

On August 20, 2019, the Postal
Service filed a petition pursuant to 39
CFR 3050.11 requesting that the
Commission initiate a rulemaking
proceeding to consider changes to
analytical principles relating to the
Postal Service’s periodic reports.? The
Petition identifies the proposed
analytical changes filed in this docket as
Proposal Six.

II. Proposal Six

Background. Proposal Six would
change the methodology for reporting
revenue, pieces and weight for Priority
Mail Express International (PMEI) in the
Postal Service’s Revenue, Pieces and
Weight (RPW) report to improve it by
incorporating additional census data
sources and adjustments at lower levels
of detail.2 In Docket No. RM2016-7, the
Commission accepted the Postal
Service’s proposal to redesign the
methodology for producing RPW
estimates filed quarterly with the
Commission for Outbound First-Class
Mail International, Outbound Priority

1Petition of the United States Postal Service for
the Initiation of a Proceeding to Consider Proposed
Changes in Analytical Principles (Proposal Six),
August 20, 2019 (Petition). The Postal Service also
filed a notice of filing non-public material relating
to Proposal Six. Notice of Filing of USPS-RM2019—
11/NP1 and Application for Nonpublic Treatment,
August 20, 2019.

2The RPW system used to develop this report
was detailed in witness Pafford’s testimony (USPS—
T-3) in Docket No. R2006—-1. Petition, Proposal Six
at 1.

Mail International, First-Class Package
International Service, Outbound Direct
Sacks (M-bags), and Free Mail by
harnessing detailed data from improved
census systems.3 Proposal Six seeks to
extend this redesigned methodology to
PMEL. Petition, Proposal Six at 1-2.

The current PMEI process was
designed to provide accurate data at the
national level. Id. at 2. It combines data
from three census systems. Id.
PostalOne! data are used at the national
product level for PMEI permit-imprint
activity where data are split between
Negotiated Service Agreements (NSA)
and non-NSA mailings by product and
price group as recorded on Postage
Statement PS 3700, Parts G and H. Id.
PC Postage data are used at the national
product level for PMEI NSA activity.*
Product Tracking and Reporting (PTR) 5
data are used at the national product
level for PMEI retail activity. Id.

Proposal. The Postal Service states it
“would like to use the proposed census
data enhancements to estimate revenue,
pieces and weight in RPW for PMEI
using the new methodology, which
includes much greater detail below the
national and price-group level.” Id. at
2-3.

The proposed reporting process
would extend the use of PostalOne! and
PC Postage census data while adding the
use of Point-of-Sale (POS), Click and
Ship (CNS), Self-Service Kiosk (SSK)
and Contract Postal Unit (CPU) census
data. Id. at 3. Census data sources used
for the proposed PMEI RPW reporting
include POS, CNS, SSK, and CPU
census revenues, pieces and weight that
will be used directly in RPW at the
destination-country and product level.
PC Postage census data would be used
directly in RPW; NSA and non-NSA. All
PC Postage census data would be
reported at the product and destination-
country level. PostalOne! PMEI permit-
imprint revenues, pieces and weight
would continue to be used directly in
the RPW. Id.

Rationale and impact. The Postal
Service states, “[t]he accuracy of
outbound RPW international product
and underlying destination-country
reporting can be substantially improved
using the proposed PMEI RPW reporting
approach.” Id. at 3. It states that it will
improve ‘‘the destination-country level

3 See Docket No. RM2016-7, Order Approving
Analytical Principles Used in Periodic Reporting
(Proposal One), July 17, 2016 (Order No. 3377).

4PC Postage is Postal Service approved third-
party vendor software that mailers can use to pay
for and print their postage using a computer,
printer, and internet connection. Id.

5PTR is the database that stores tracking scan
data for all barcoded packages from acceptance to
delivery. Id.
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estimates used by the Postal Service for
monitoring business relationships,
product performance, and growth
opportunities.” Id. at 1. It further states,
“[t]he proposed changes involve the
reporting of the outbound international
RPW Competitive category of ‘Outbound
International Expedited Services.””” Id.

The Postal Service attached a public
Excel file to the Proposal comparing the
FY 2019 Quarter 3 Year-To-Date
revenues, volumes and weights using
the proposed PMEI method (“Proposed”
column) to the current PMEI method
(““Current” column).6 Other columns
present the amounts and percent
changes to the current method. Id. The
Postal Service notes that “FY2019 ‘Total
All Revenue’ is unchanged, while “Total
All Mail’ volume decreases 8.0 million
pieces (0.0 percent)” and that ““ “Total
Competitive Revenue’ increases $4.8
million or 0.0 percent with a
corresponding decrease of $4.8 million
or 0.0 percent for ‘Total Market
Dominant Revenue.’” Id. The Postal
Service states, “[t]here are small
changes to domestic products and
services that, through operation of the
Book Revenue Adjustment Factor
(BRAF), are affected by the
redistribution of international outbound
revenue. The RPW reporting process
ensures that the sum of product
revenues ‘ties out’ to Accounting Trial
Balance revenue.” Id.; see n.4.

The Postal Service states that the
Excel file demonstrates ‘“‘competitive
international products, ‘Outbound
International Expedited Services’ or
PMEI increases $8.7 million (12.0
percent), 0.122 million pieces (14.3
percent), and 0.698 million pounds
(14.1 percent).” Id. Additionally, Other
Outbound International Mail revenue,
pieces, and weight changes amount to
0.0 percent. Id. It concludes,
“‘Outbound Priority Mail International’
or PMI revenue increases $0.199 million
(0.1 percent), while volume and weight
remain unchanged.” Id. at 4-5.

The Postal Service states, “[t]he
impact to PMEI reflects changes in the
use of census data” and that “most of
the difference is caused by certain
limitations in the PTR reporting system
in terms of isolating NSA from non-NSA
PC Postage transactions, and the
treatment of this in the RPW report
process.” Id. at 5. It states that because
PTR tracks package counts, individual
package revenue and weight are not
always available, the proposal switches
directly to financial system reporting

61d. at 4. The Postal Service has also separately
filed under seal (as Library Reference USPS—
RM2019-11/NP1) a restricted version of the Excel
impact file that disaggregates data pertaining to
competitive products.

sources to avoid these issues.” The
Postal Service concludes that, “the
Proposed PMEI approach will result in
the improved reporting of PMEI
revenues and volumes both in terms of
the level and measures of precision. The
new system will also allow for more
granularities in the estimates by
destination country, thereby providing
more information for making
international product business
decisions.” Id.

III. Notice and Comment

The Commission establishes Docket
No. RM2019-11 for consideration of
matters raised by the Petition. More
information on the Petition may be
accessed via the Commission’s website
at http://www.prc.gov. Interested
persons may submit comments on the
Petition and Proposal Six no later than
September 20, 2019. Pursuant to 39
U.S.C. 505, the Commission designates
Jennaca D. Upperman as an officer of
the Commission (Public Representative)
to represent the interests of the general
public in this proceeding.

IV. Ordering Paragraphs

It is ordered:

1. The Commission establishes Docket
No. RM2019-11 for consideration of the
matters raised by the Petition of the
United States Postal Service for the
Initiation of a Proceeding to Consider
Proposed Changes in Analytical
Principles (Proposal Six), filed August
20, 2019.

2. Comments by interested persons in
this proceeding are due no later than
September 20, 2019.

3. Pursuant to 39 U.S.C. 505, the
Commission appoints Jennaca D.
Upperman to serve as an officer of the
Commission (Public Representative) to
represent the interests of the general
public in this docket.

4. The Secretary shall arrange for
publication of this order in the Federal
Register.

By the Commission.
Darcie S. Tokioka,
Acting Secretary.
[FR Doc. 2019-18364 Filed 8-26-19; 8:45 am)]
BILLING CODE 7710-FW-P

7 The Postal Service states, “[t]he impacts to
‘Other Outbound International Mail’ and PMI, as
well as “Other Domestic Ancillary Services” are
unrelated to this Proposal regarding the new
approach to PMEI, and instead reflect Quarter 1
updates to PostalOne! data and the treatment of
domestic NSA extra services, respectively.” Id.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2019-0082 FRL-9998-91—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Philadelphia County
Reasonable Available Control
Technology for the 2008 Ozone
National Ambient Air Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
state implementation plan (SIP) revision
submitted by the Pennsylvania
Department of Environmental Protection
(PADEP) on behalf of the City of
Philadelphia, Department of Public
Health, Air Management Services (AMS)
for the purpose of satisfying the volatile
organic compound (VOC) reasonably
available control technology (RACT)
requirements for source categories
covered by control technique guidelines
(CTGs) under the 2008 8-hour ozone
national ambient air quality standard
(NAAQS). The Commonwealth of
Pennsylvania will address RACT for
major stationary sources of VOCs and
oxides of nitrogen (NOx) for
Philadelphia County in future SIP
submissions. This action is being taken
under the Clean Air Act (CAA).

DATES: Written comments must be
received on or before September 26,
2019.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2019-0082 at https://
www.regulations.gov, or via email to
spielberger.susan@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
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on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Gaige, Air Quality Analysis
Branch (3AD40), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814-5676.
Ms. Gaige can also be reached via
electronic mail at gaige.elizabeth@
epa.gov.

SUPPLEMENTARY INFORMATION: On August
13, 2018, PADEP submitted, on behalf of
the Philadelphia AMS, a SIP revision
addressing the VOC CTG RACT
requirements set forth by the CAA for
the 2008 8-hour ozone NAAQS for
Philadelphia County (the 2018 VOC
CTG RACT Submission for Philadelphia
County). This revision to Philadelphia
County’s portion of the SIP addresses
the RACT requirements for sources of
VOC emissions within Philadelphia
covered by a CTG issued by EPA, in
accord with Sections 172(c)(1),
182(b)(2)(A) and (B), and 184(b)(1)(B) of
the CAA (42 U.S.C. 7502(c)(1),
7511a(b)(2)(A) and (B), and
7511c(b)(1)(B)) and the implementing
regulations for the 2008 Ozone NAAQS
(80 FR 12264; March 6, 2015; 40 CFR
part 51, subpart AA), in order to help
Philadelphia County attain the 2008
ozone NAAQS. The SIP revision
received on August 13, 2018 contained
errors with respect to the Federal
Register citations and approval dates for
certain CTG VOC source categories in
Table 1 of the submission. Other CTG
VOC source categories were
promulgated or otherwise revised since
the 2008 Ozone RACT SIP Revision was
forwarded to U.S. EPA Region 3. Table
2 of the submission could have been
interpreted as including a negative
declaration for EPA’s 2016 Oil and Gas
CTG instead of only EPA’s 1983 Oil and
Gas CTG. Accordingly, AMS sent,
through PADEP, a clarification letter
with updated versions of Tables 1 and

2 of the 2008 Ozone RACT SIP Revision
to reference current citations and
approval dates for all applicable CTG
VOC categories. The corrected version
of Tables 1 and 2 were attached to a
June 28, 2019 letter sent by AMS,
through PADEP, to EPA. EPA received
an updated submission from PADEP on

July 26, 2019. Both submissions can be
found in the docket.

I. Background
A. General

Ozone is formed in the atmosphere by
photochemical reactions between VOCs
and NOx in the presence of sunlight. In
order to reduce ozone concentrations,
the CAA requires control of VOC and
NOx emission sources to achieve
emission reductions in areas designated
as nonattainment for ozone. Among
effective control measures, RACT
controls significantly reduce VOC and
NOx emissions from major stationary
sources. Philadelphia County is part of
the Philadelphia-Wilmington-Atlantic
City ozone nonattainment area (NAA)
and was designated marginal
nonattainment under the 2008 8-hour
ozone NAAQS. SIPs for NAAs are
subject to the general nonattainment
requirements in title 1, part D, subpart
1, and the additional requirements for
ozone nonattainment areas in part D,
subpart 2.

RACT is defined as the lowest
emission limitation that a particular
source is capable of meeting by the
application of control technology that is
reasonably available considering
technological and economic feasibility.?
CAA section 172(c)(1) provides that
SIPs for nonattainment areas must
include reasonably available control
measures (RACM) for attainment of the
NAAQS, including emissions
reductions from existing sources
through adoption of RACT. A major
source in a nonattainment area is
defined as any stationary source that
emits or has the potential to emit NOx
or VOC emissions above a certain
applicability threshold that is based on
the ozone nonattainment classification
of the area: Marginal, Moderate, Serious,
or Severe. See definition of ““‘major
stationary source” in CAA sections 182
(c), (d) and (e), 182(f), and 302. CAA
sections 182(b)(2) and 182(f)(1) require
states with moderate (or worse) ozone
nonattainment areas to implement
RACT controls on all stationary sources
and source categories covered by a CTG
document issued by EPA (section
182(b)(A), (B)), and on all major
stationary sources of VOC and NOx
emissions located in the area (section
182(b)(2)(C) and 182(f)(1)).2 EPA’s CTGs

1 See December 9, 1976 memorandum from Roger
Strelow, Assistant Administrator for Air and Waste
Management, to Regional Administrators,
“Guidance for Determining Acceptability of SIP
Regulations in Non-Attainment Areas.” See also 44
FR 53761, 53762 (September 17, 1979).

2 As stated in this rulemaking action, this SIP is
only addressing sources subject to CTGs issued by

establish presumptive RACT control
requirements for various VOC source
categories. The CTGs typically identify
a particular control level that EPA
recommends as being RACT. In some
cases, EPA has issued Alternative
Control Techniques guidelines (ACTs),
primarily for NOx source categories,
which in contrast to the CTGs, only
present a range for possible control
options but do not identify any
particular option as the presumptive
norm for what is RACT. CAA section
183(c) requires EPA to revise and
update CTGs and ACTs as the
Administrator determines necessary.
EPA issued 11 new CTGs from 2006
through 2008 for a total of 44 CTGs
issued since November 1990. States
with ozone nonattainment areas are
required to implement RACT for the
source categories covered by CTGs
through the SIP. Source categories that
are not covered by the CTGs are termed
non-CTG sources. The non-CTG sources
in Philadelphia County are not covered
by this SIP revision.

In addition to the requirements of
section 182, CAA section 184(a)
established a single ozone transport
region (OTR), comprising all or part of
12 eastern states and the District of
Columbia, and required that additional
measures be taken in OTR states to
reduce ozone. The entire
Commonwealth of Pennsylvania,
including Philadelphia County, is part
of the OTR and, therefore, must also
comply with the additional RACT
requirements in CAA section
184(b)(1)(B) and (2). Only section
184(b)(1)(B) is relevant to this particular
SIP revision because it requires the
implementation of RACT in OTR states
for all sources of VOC covered by a
CTG, regardless of whether the VOC
source is in a nonattainment area.3
Because the Philadelphia-Wilmington-
Atlantic City Area is designated as
marginal nonattainment, the
requirement to adopt RACT on all
sources covered by a CTG would not
apply in Philadelphia County without
the additional OTR requirement in
section 184(b)(1)(B).

B. Philadelphia County, Pennsylvania’s
Ozone RACT History

Philadelphia County, Pennsylvania
has been subject to the CAA RACT

EPA and is not addressing major sources of VOC
or NOx that are not subject to CTGs.

3 Section 184(b)(2) requires that major sources of
VOC and NOx in attainment areas in OTR states
also comply with the requirements of section
182(b)(2) for moderate nonattainment areas. This
SIP revision only addresses VOC sources subject to
CTGs in Philadelphia County, so the section
184(b)(2) requirements are not discussed in the
proposal.
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requirements because of previous ozone
nonattainment designations. The
Philadelphia-Wilmington-Atlantic City
Area (which includes Philadelphia
County) was designated as a severe 1-
hour ozone NAA. Philadelphia County
has implemented numerous RACT
controls throughout the County to meet
the CAA’s RACT requirements under
the 1-hour ozone standard.

Under the 1997 8-hour ozone
NAAQS, the Philadelphia-Wilmington-
Atlantic City Area (which includes
Philadelphia County) was designated as
a moderate nonattainment area. See 69
FR 23858, 23931 (April 30, 2004). As a
result, Philadelphia County continued
to be subject to the CAA RACT
requirements. Philadelphia County
revised and promulgated its RACT
regulations and demonstrated that it
complied with the 1997 CAA RACT
requirements in a SIP revision approved
by EPA on June 15, 2016 (81 FR 38992).

Under CAA section 109(d), EPA is
required to periodically review and
promulgate, as necessary, revisions to
the NAAQS to continue to protect
human health and the environment. On
March 27, 2008, EPA revised the 1997
8-hour ozone standard by lowering the
8-hour standard to 0.075 parts per
million (ppm) level (73 FR 16436). On
May 21, 2012, EPA finalized attainment/
nonattainment designations for the 2008
8-hour ozone NAAQS (77 FR 30087).
Under the 2008 8-hour ozone standard,
EPA designated Philadelphia County,
which remained part of the larger
Philadelphia-Wilmington-Atlantic City
Area, as marginal nonattainment.
However, the entire Commonwealth of
Pennsylvania is in the OTR, so pursuant
to CAA section 184(b)(1)(B), it is
required to address certain CAA RACT
requirements by submitting to EPA a
SIP revision demonstrating that it
implements RACT on all VOC sources
in Pennsylvania covered by a CTG.*

C. EPA Guidance and Requirements

EPA has provided more substantive
RACT requirements through final
implementation rules for each ozone
NAAQS, as well as guidance. On March
6, 2015, EPA issued its final rule for
implementing the 2008 8-hour ozone
NAAQS (the 2008 Ozone
Implementation Rule). See 80 FR 12264.
This rule addressed, among other
things, control and planning obligations
as they apply to nonattainment areas
under the 2008 8-hour ozone NAAQS,
including RACT and RACM. In this

4 Because this SIP revision only addresses RACT
for sources covered by CTGs in Philadelphia
County, the other requirements applicable to major
NOx or VOC sources in OTR states will not be
discussed.

rule, EPA specifically required that
states meet the RACT requirements
either (1) through a certification that
previously adopted RACT controls in
their SIP revisions approved by EPA
under a prior ozone NAAQS continue to
represent adequate RACT control levels
for attainment of the 2008 8-hour ozone
NAAQS, or (2) through the adoption of
new or more stringent regulations or
controls that represent RACT control
levels. A certification must be
accompanied by appropriate supporting
information such as consideration of
information received during the public
comment period and consideration of
new data. Adoption of new RACT
regulations will occur when states have
new stationary sources not covered by
existing RACT regulations, or when new
data or technical information indicates
that a previously adopted RACT
measure does not represent a newly
available RACT control level.
Additionally, states are required to
submit a negative declaration if there
are no sources in the nonattainment area
covered by a specific CTG source
category.

II. Summary of SIP Revision

On August 13, 2018, PADEP
submitted a SIP revision for
Philadelphia County to address the VOC
CTG RACT requirements set forth by the
CAA for the 2008 8-hour ozone NAAQS
(the 2018 VOC CTG RACT Submission
for Philadelphia County). Specifically,
Pennsylvania’s 2018 VOC CTG RACT
Submission for Philadelphia County
includes: (1) A certification that for
certain categories of sources, previously-
adopted VOC RACT controls in the
Philadelphia County portion of
Pennsylvania’s SIP that were approved
by EPA under the 1979 1-hour and 1997
8-hour ozone NAAQS continue to be
based on the currently available
technically and economically feasible
controls, and continue to represent
RACT for implementation of the 2008 8-
hour ozone NAAQS; and (2) a negative
declaration that certain CTG sources of
VOC do not exist in Philadelphia
County, PA. This SIP revision does not
cover non-CTG sources in Philadelphia
County.

Philadelphia County’s Regulations,
under Philadelphia County AMR V
Sections II, II1, IV, V, XI, XII, XIII, XV,
XVI, and 25 Pa. Code Sections 129.52,
129.52a, 129.52b, 129.52d, 129.52e,
129.55, 129.56, 129.57, 129.58, 129.59,
129.60, 129.62, 129.63, 129.63a, 129.64,
129.67, 129.67a, 129.67b, 129.68,
129.69, 129.71, 129.73, 129.74, 129.77,
129.101-129.107, and 130.701-130.704,
contain the VOC CTG RACT controls
that were implemented and approved

into Pennsylvania’s SIP under the 1-
hour and 1997 8-hour ozone NAAQS.
Pennsylvania is certifying that these
regulations, all previously approved by
EPA into the SIP, continue to meet the
RACT requirements for the 2008 8-hour
ozone NAAQS for CTG-covered sources
of VOCs in Philadelphia County, PA.
PADEP also submitted a negative
declaration for the CTGs that have not
been adopted due to no affected
facilities in Philadelphia County. More
detailed information on these provisions
as well as a detailed summary of EPA’s
review can be found in the Technical
Support Document (TSD) for this action
which is available on line at
www.regulations.gov, Docket number
EPA-R03-OAR-2019-0082.

IIL. Proposed Action

EPA has reviewed Pennsylvania’s
2018 VOC CTG RACT Submission for
Philadelphia County and is proposing to
approve Pennsylvania’s SIP revision to
the Philadelphia County portion of the
SIP on the basis that Philadelphia
County, PA has met the VOC RACT
requirements for all sources covered by
VOC CTGs as set forth by CAA sections
182(b) and 184(b)(2). EPA is proposing
to find that Pennsylvania’s SIP revision
satisfies the 2008 8-hour ozone NAAQS
RACT requirements for sources covered
by CTGs issued prior to July 20, 2014 in
Philadelphia County, PA through (1)
certification that previously adopted
RACT controls in the Philadelphia
County portion of the Pennsylvania SIP
that were approved by EPA under the
1979 1-hour ozone and 1997 8-hour
ozone NAAQS continue to be based on
the currently available technically and
economically feasible controls, and that
they continue to represent RACT; and
(2) a negative declaration demonstrating
that no facilities exist in Philadelphia
County for certain CTG categories.

EPA is proposing to find that
Pennsylvania’s 2018 VOC CTG RACT
Submission for Philadelphia County
demonstrates that Philadelphia County
has adopted air pollution control
strategies that represent RACT for the
purposes of compliance with the 2008
8-hour ozone standard for all stationary
sources of VOCs covered by a CTG
issued prior to July 20, 2014. EPA is
soliciting public comments on the
issues discussed in this document
relevant to VOC CTG RACT
requirements for the Philadelphia
County portion of the Pennsylvania SIP
for the 2008 ozone NAAQS. These
comments will be considered before
taking final action.
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IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule,
Pennsylvania’s 2018 VOC CTG RACT
Submission for Philadelphia County,
does not have tribal implications as

specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
the SIP is not approved to apply in
Indian country located in the state, and
EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone, Incorporation
by reference, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 16, 2019.
Diana Esher,
Acting Regional Administrator, Region III.
[FR Doc. 2019-18433 Filed 8-26—19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2019-0240; FRL-9998-84—
Region 9]

Extreme Area Submission
Requirements, Coachella Valley
Nonattainment Area; California Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) recently granted a request
by the State of California to voluntarily
reclassify the Coachella Valley
nonattainment area from ““Severe-15" to
“Extreme” for the 1997 8-hour ozone
national ambient air quality standards
(NAAQS) under section 182(b)(3) of the
Clean Air Act (CAA). In this action, the
EPA is proposing a schedule for the
State to submit an Extreme ozone
nonattainment area plan and revised
title V and new source review (NSR)
rules. The EPA is proposing deadlines
for submittal of those state
implementation plan (SIP) revisions and
for implementation of the related
control requirements. Under the EPA’s
proposed schedule, California would be
required to submit these elements no
later than July 10, 2020 (12 months from
the effective date of the area’s
reclassification). We are also clarifying
some language related to tribal areas
that was included in our reclassification
rule.

DATES: Any comments must arrive by
September 26, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
OAR-2019-0240 at https://

www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Tom
Kelly, EPA Region IX, 75 Hawthorne
Street, San Francisco, CA 94105, (415)
972-3856 or by email at kelly.thomasp@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

1. Background
II. Proposed Action and Public Comment
III. Statutory and Executive Order Reviews

I. Background

This action concerns SIP revisions for
the Coachella Valley portion of
Riverside County, California
(“Coachella Valley”), upon the area’s
reclassification to Extreme
nonattainment for the 1997 ozone
NAAQS. The Coachella Valley is
overseen by the South Coast Air Quality
Management District (“District”).

Effective June 15, 2004, we classified
the Coachella Valley as “Serious”
nonattainment for the 1997 ozone
NAAQS.? Qur classification of
Coachella Valley as a Serious ozone
nonattainment area established a
requirement that the area attain the 1997
ozone NAAQS as expeditiously as
practicable, but no later than eight years
from designation, i.e., June 15, 2012. On
November 28, 2007, the California Air
Resources Board (CARB) voluntarily

169 FR 23858 (April 30, 2004).
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requested that the EPA reclassify the
Coachella Valley from Serious to
Severe-15. The EPA granted the
voluntary reclassification, effective June
4, 2010, establishing a new Severe-15
attainment date of not later than June
15, 2019.2 On June 11, 2019, CARB
submitted a request that the EPA
reclassify the Coachella Valley from
Severe-15 to Extreme for the 1997 ozone
NAAQS. The EPA granted CARB’s
request for reclassification in a separate
action, effective July 10, 2019.3 As
explained in the notice for that action,
the EPA’s reclassification to Extreme
nonattainment applies only to the
portions of the Coachella Valley subject
to the State’s jurisdiction, and the EPA
did not reclassify any areas of Indian
country within the boundaries of the
nonattainment area.*

The EPA’s reclassification notice
recognized a recent decision of the
United States Court of Appeals for the
District of Columbia Circuit, South
Coast Air Quality Management District
v. EPA, 882 F.3d 1138 (D.C. Cir. 2018)
(“South Coast IT’), as it relates to the
EPA’s obligations for a revoked NAAQS.
As described in that notice, the EPA
revoked the 1997 ozone NAAQS in
2015, and the Court in South Coast II
held that the EPA’s obligation to
reclassify areas failing to meet an
attainment date is an anti-backsliding
control applicable to the revoked 1997
NAAQS. The notice stated that although
the Court did not address voluntary
reclassifications requested by states,
such reclassifications are consistent
with the general scheme for
implementing CAA emissions controls
to achieve attainment and serve to
clarify an area’s anti-backsliding
obligations with respect to the revoked
1997 NAAQS.5 This proposal clarifies
the anti-backsliding obligations for the
Coachella Valley by establishing a
schedule for the State to submit the plan
elements for an Extreme area.

IL. Proposed Action and Public
Comment

In this action, we are proposing to
require the State to submit SIP revisions
to address the requirements resulting
from the EPA’s reclassification of the
Coachella Valley to Extreme
nonattainment for the 1997 ozone
NAAQS by no later than July 10, 2020,
one year from the effective date of the
reclassification. The State’s submittal

275 FR 24409 (May 5, 2010). Under CAA section
181(b)(3), the EPA must approve a state’s request for
voluntary reclassification to a higher ozone
nonattainment classification.

384 FR 32841 (July 10, 2019).

41d.

51d.

must include an Extreme area plan that
addresses the requirements of CAA
section 182(e) as well as revisions to the
NSR and title V rules applicable to the
area. In this proposed action, we are
also clarifying one aspect of our July 10,
2019 rule related to Indian country of
the Santa Rosa Band of Cahuilla
Indians.

A. Extreme Area Plan Requirements

Under CAA section 182(e), an
attainment plan for an Extreme area
must include the elements required for
a Severe area as well as additional plan
elements for an Extreme area.® Where
applicable, the plan elements should
reflect the reduction of the major source
threshold under 182(e) from 25 tons per
year for a Severe area to 10 tons per year
for an Extreme area. The requirements
for an Extreme area plan include, but
are not limited to: (1) An attainment
demonstration; (2) a reasonable further
progress (RFP) demonstration showing
ozone precursor reductions of at least 3
percent per year until the attainment
date; 7 (3) additional reasonably
available control technology (RACT)
rules to address sources subject to the
lower Extreme area major source
threshold; (4) use of clean fuels or
advanced control technology for boilers
as described at CAA section 182(e)(3);
and (5) contingency measures.

For the Coachella Valley, the District
and State will need to submit a plan that
includes all elements required under
CAA section 182(e), and that
demonstrates attainment of the 1997
ozone NAAQS as expeditiously as
practicable but no later than June 15,
2024. The plan should identify adopted
measures sufficient to make the required
RFP and attainment demonstrations for
the area.®

For areas initially designated Extreme,
the CAA provides 4 years from the date

6 CAA section 182(e) specifically excludes certain
Severe area requirements from the Extreme area
requirements, e.g., CAA section 182(c)(6), (7), and
(8).

7 CAA section 182(e) does not allow the state to
use the provision at CAA section 182(c)(2)(B)(ii)
that allows RFP reductions of less than 3 percent
per year based on additional demonstrations.

8 CAA section 182(e)(5) allows the EPA to
approve an Extreme area attainment demonstration
based on anticipated development of new control
techniques or improvement of existing control
technologies. This option requires a state to
demonstrate that provisions based on these new
techniques or improvements are not necessary to
meet emission reductions required within the first
10 years after an area’s designation as Extreme, and
to submit, at least three years before
implementation of the proposed provisions relying
on new technology, contingency measures to be
implemented in case the anticipated technologies
do not achieve the planned reductions. Based on
the shorter timeline to attainment (roughly 5 years
from reclassification), use of CAA section 182(e)(5)
is not appropriate in this instance.

of designation to submit the required
SIP elements to the EPA. The statutory
deadline for SIP submissions for areas
initially designated as Extreme for the
1997 ozone NAAQS passed in June
2008. Under its general CAA section
301(a) authority, the EPA is establishing
a new deadline of July 10, 2020, i.e., 12
months from the effective date of
reclassification, for the State to submit
SIP revisions addressing the Extreme
area requirements for the Coachella
Valley. This timeframe is consistent
with how the EPA has handled
establishing SIP submission deadlines
under CAA section 182(i) for ozone
areas reclassified by operation of law
under CAA section 181(b)(2).9 The EPA
has also considered that for pollutants
other than ozone, the Clean Air Act
provides twelve months for states to
submit revised attainment
demonstration SIP submissions when an
area fails to attain by its attainment
date.1° This timeframe generally allows
for the time necessary for states and
local air districts to finish reviews of
available control measures, adopt
revisions to necessary attainment
strategies, address other SIP
requirements and complete the public
notice process necessary to adopt and
submit timely SIP revisions.

The RACT controls for an area
classified as Extreme for the 1997 ozone
NAAQS should be implemented before
the ozone season of the classification’s
attainment year, i.e., the ozone season
immediately preceding the maximum
attainment date. For the Coachella
Valley, which has a year-round ozone
season and a June 15, 2024 Extreme area
attainment date, RACT controls must be
implemented by January 1, 2023.

B. NSR and Title V Program Revisions

In addition to the required plan
revisions discussed in section II.A of
this notice, the State must submit, by
July 10, 2020, revised District NSR rules
for the Coachella Valley that reflect the
Extreme area definitions for new major
sources and modifications, and to
increase the offset ratios for these
sources and modifications consistent
with CAA section 182(e)(1) and (2).
Under CAA section 182(e)(1), the
volatile organic compound and oxides

9 See, e.g., 75 FR 79302 (Dec. 20, 2010) (Dallas-
Ft. Worth, Texas, reclassification to Serious for the
1997 8-hour ozone NAAQS); 69 FR 16483 (March
30, 2004) (Beaumont-Port Arthur, Texas,
reclassification to Serious for the 1979 1-hour ozone
NAAQS); 68 FR 4836 (Jan. 30, 2003) (St. Louis,
Missouri, reclassification to Serious for the 1979 1-
hour ozone NAAQS).

10 See CAA section 179(d)(1) (providing 12
months for a state to submit a new attainment
demonstration after a determination that the area
failed to attain by its attainment date).
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of nitrogen offset ratios for major
sources and modifications in an
Extreme nonattainment area must be at
least 1.5 to 1, or at least 1.2 to 1 if the
plan requires all existing major sources
in the nonattainment area to use best
available control technology. Under
CAA section 182(e)(2), any change at a
major stationary source that results in
an increase in emissions from any
discrete operation, unit, or other
pollutant emitting activity at the source
is generally considered a modification,
subject to additional provisions for
emissions increases offset through
internal reductions and for equipment
that is installed to comply with CAA
requirements. The District must also
make any changes in its title V operating
permits program for the Coachella
Valley necessary to reflect the change in
the major source threshold from 25 tons
per year for Severe areas to 10 tons per
year for Extreme areas. The rationale for
the EPA’s deadline of July 10, 2020 is
discussed in Section ILA.

C. Clarification of Indian Country in the
Coachella Valley Reclassification

Our July 10, 2019 rule approving the
State’s request to reclassify the
Coachella Valley to Extreme for the
1997 ozone NAAQS applied only to
areas under state jurisdiction and did
not change the nonattainment
classification for any areas subject to
tribal jurisdiction. Our rule identified
tribes located within the Coachella
Valley and indicated that Indian
country under the jurisdiction of these
tribes would remain classified as
Severe-15, including land under the
jurisdiction of the Santa Rosa Band of
Cahuilla Indians. However, the rule did
not mention that the reservation lands
of the Santa Rosa Band of Cahuilla
Indians includes lands located in both
the Coachella Valley and the South
Coast ozone nonattainment (‘“South
Coast”) areas. The portion of the Santa
Rosa Reservation located in the South
Coast is classified as Extreme
nonattainment.!? In this proposal, we
reiterate that our reclassification did not
change the nonattainment classification
of any areas of Indian country and
clarify that references to Indian country
of the Santa Rosa Band of Cahuilla
Indians in our reclassification rule
apply only to the portions of the Santa
Rosa Reservation located within the
Coachella Valley. The portion of the
reservation lands of the Santa Rosa
Band of Cahuilla Indians located within
the South Coast nonattainment area
remains classified as Extreme for the
1997 ozone NAAQS. The portion of the

11 See 75 FR 24409, 24416 (May 5, 2010).

reservation lands of the Santa Rosa
Band of Cahuilla Indians located within
the Coachella Valley nonattainment area
remains classified as Serious for the
1997 ozone NAAQS.

We will accept comments from the
public on this proposal until September
26, 2019.

IV. Statutory and Executive Order
Reviews

Under Executive Orders 12866 (58 FR
51735, October 4, 1993) and 13563 (76
FR 3821, January 21, 2011), this
proposed action is not a “‘significant
regulatory action” and therefore is not
subject to review by the Office of
Management and Budget. Because the
statutory requirements are clearly
defined with respect to the differently
classified areas, and because those
requirements are automatically triggered
by classification, the timing of the
submittal of the Extreme area
requirements does not impose a
materially adverse impact under
Executive Order 12866. For these
reasons, this proposed action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). Furthermore, this action is
not an Executive Order 13771 (82 FR
9339, February 2, 2017) regulatory
action because this action is not
significant under Executive Order
12866.

In addition, I certify that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). This proposed action does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4), because the EPA is
seeking comment solely on the timing of
submittal requirements.

Executive Order 13175 (65 FR 67249,
November 9, 2000) requires the EPA to
develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.”” The
reclassification does not apply to tribal
areas, and the proposed rule would not

impose a burden on Indian reservation
lands or other areas where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction within the
Coachella Valley, and thus, this
proposed rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175.

This proposed action also does not
have federalism implications because it
does not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999). This
proposed action does not alter the
relationship, or the distribution of
power and responsibilities established
in the Clean Air Act.

This proposed rule also is not subject
to Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because the EPA
interprets Executive Order 13045 as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation.

As this proposal would set a deadline
for the submittal of CAA required plans
and information, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs
policies, and activities on minority
populations and low-income
populations in the United States. The
EPA believes that this action, which
addresses the timing for the submittal of
Extreme area ozone planning
requirements, does not have
disproportionately high and adverse
human health or environmental health
effects on minority populations, low-
income populations and/or indigenous
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peoples, as specified in Executive Order
12898.

List of Subjects in 40 CFR Part 52
Environmental protection,

Incorporation by reference, Ozone.
Dated: August 14, 2019.

Deborah Jordan,

Acting Regional Administrator, Region IX.

[FR Doc. 201918432 Filed 8-26-19; 8:45 am|

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80

[EPA-HQ-OAR-2019-0168; FRL-9999-00—
OAR]

Section 610 Review of “Regulation of
Fuels and Fuel Additives: Changes to
Renewable Fuel Standard Program’’;
Extension of Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification of extension of
public comment period.

SUMMARY: On May 22, 2019, the U.S.
Environmental Protection Agency
(“EPA”) published an entry in the
Spring 2019 Unified Agenda of
Regulatory and Deregulatory Actions
announcing that EPA will review the
rulemaking “Regulation of Fuels and
Fuel Additives: Changes to Renewable
Fuel Standard Program” pursuant to
section 610 of the Regulatory Flexibility
Act. The purpose of this review is to
determine if the provisions that could
affect small entities should be continued
without change, should be rescinded, or
amended to minimize adverse economic
impacts on small entities. The entry
invited public comment on this
proposal via the established docket on
Regulations.gov by August 22, 2019—90
days after publication of the Spring
2019 Unified Agenda of Regulatory and
Deregulatory Actions. On August 15,
2019, EPA received a request from the
Small Refiners Coalition to extend the
comment period by 30 days to allow its
members to provide thorough comments
and data. On August 16, 2019, EPA
received a similar request from the
Small Retailers Coalition. EPA is
extending the deadline for written
comments an additional 30 days to
September 23, 2019.

DATES: Comments must be received on
or before September 23, 2019.
ADDRESSES: You may send your
comments, identified by Docket ID No.
EPA-HQ-OAR-2019-0168, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov (our preferred
method) Follow the online instructions
for submitting comments.

e Mail: U.S. Environmental
Protection Agency, EPA Docket Center,
Office of Air and Radiation Docket, Mail
Code 28221T, 1200 Pennsylvania
Avenue NW, Washington, DC 20460.

e Hand Delivery/Courier: EPA Docket
Center, WJC West Building, Room 3334,
1301 Constitution Avenue NW,
Washington, DC 20004. The Docket
Center’s hours of operations are 8:30
a.m.—4:30 p.m., Monday—Friday (except
Federal Holidays).

Instructions: Submit your comments
on EPA’s section 610 review referenced
above, identified by Docket ID No. EPA—
HQ-OAR-2019-0168, at http://
www.regulations.gov (our preferred
method), or the other methods
identified above. Once submitted,
comments cannot be edited or removed
from the docket. EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit http://
www.epa.gov/dockets/commenting-epa-
dockets.

FOR FURTHER INFORMATION CONTACT:
Jessica Mroz, Office of Transportation
and Air Quality, Environmental
Protection Agency, 1200 Pennsylvania
Avenue NW, Washington, DC 20460;
telephone number: 202—-564—1094;
email address: mroz.jessica@epa.gov.
SUPPLEMENTARY INFORMATION: The EPA
rulemaking that is the subject of this
review was published on March 26,
2010, at 75 FR 14670. For the reasons
noted above, the public comment period
for this review will now end on
September 23, 2019.

Dated: August 20, 2019.
Sarah Dunham,
Director, Office of Transportation and Air
Quality.
[FR Doc. 2019-18435 Filed 8-26-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0766; FRL—9996-03]
RIN 2070-AJ28

Tolerance Crop Grouping Program V

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing revisions to
its pesticide tolerance crop grouping
regulations, which allow the
establishment of tolerances for multiple
related crops based on data from a
representative set of crops. EPA is
proposing to revise one commodity
definition, add three new commodity
definitions, and amend the current
herbs and spices crop group currently
provided in Crop Group 19. The crops
in the current “Crop Group 19: Herbs
and Spices Group” will be separated
into two new crop groups, “Crop Group
25: Herb Group” and “Crop Group 26:
Spice Group.” Once final, these
revisions will increase the utility and
benefit of the crop grouping system for
producers and other stakeholders
involved in commercial agriculture.
This is the fifth in a series of planned
crop group updates expected to be
prepared over the next several years.
DATES: Comments must be received on
or before October 28, 2019.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2006—-0766, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Prasad Chumble, Field and External
Affairs Division (7506P), Office of
Pesticide Programs, Environmental
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Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001;
telephone number 703-347-8367; email
address: chumble.prasad@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Legal Authority

EPA is initiating this rulemaking to
amend the existing crop grouping
regulations under section 408(e)(1)(C) of
the Federal Food, Drug, and Cosmetic
Act (FFDCA), which authorizes EPA to
establish “general procedures and
requirements to implement [section
408].” 21 U.S.C. 346a(e)(1)(C). Under
section 408 of the FFDCA, EPA is
authorized to establish tolerances for
pesticide chemical residues in food.
EPA establishes tolerances for each
pesticide based on the potential risks to
human health posed by that pesticide. A
tolerance is the maximum permissible
residue level established for a pesticide
in raw agricultural commodities and
processed foods. The crop group
regulations currently in 40 CFR 180.40
and 180.41 enable the establishment of
tolerances for a group of crops based on
residue data for certain crops that are
representative of the group.

B. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer or food manufacturer. The
following list of North American
Industrial Classification System
(NAICS) codes is not intended to be
exhaustive, but rather provides a guide
to help readers determine whether this
document applies to them. Potentially
affected entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

C. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD—-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI

must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
http://www.epa.gov/dockets/
comments.html.

II. Background

A. Tolerance-Setting Requirements and
Petitions From the Interregional
Research Project Number 4 (IR-4) To
Expand the Existing Crop Grouping
System

EPA is authorized to establish
tolerances, which are the maximum
levels of pesticide chemical residues
that may be in or on food commodities,
under section 408 of the FFDCA (21
U.S.C. 346a). EPA establishes pesticide
tolerances only after determining that
aggregate exposure to the pesticide is
considered safe. The United States Food
and Drug Administration and the
United States Department of Agriculture
(USDA) enforce compliance with
tolerance limits.

Traditionally, tolerances are
established for a specific pesticide and
commodity combination. However,
under EPA’s crop grouping regulations
(40 CFR 180.40 and 180.41), a single
tolerance may be established that
applies to a group of related
commodities. For example, “Crop
Group 26: Spice Group” is proposed to
include 166 commodities. Crop group
tolerances may be established based on
residue data from designated
representative commodities within the
group. Representative commodities are
selected based on EPA’s determination
that they are likely to bear the maximum
level of residue that could occur on any
crop within the group. Using the same
example, the proposed representative
commodities for Crop Group 26 is a
choice of either celery seed or dill seed.
Once a crop group tolerance is
established, the tolerance level applies
to all commodities within the group.

This proposed rule is the fifth in a
series of planned crop group
amendments expected to be completed
over the next several years. The
previous four crop group amendment
rules were finalized on December 7,
2007 (72 FR 69150); December 8, 2010
(75 FR 76284); August 22, 2012 (77 FR
50617); and May 3, 2016 (81 FR 26471)
(Refs. 1, 2, 3, and 4, respectively).
Specific information and details
regarding the history of the crop group
regulations, the previous amendments
to the regulations, and the process for

amending crop groups can be found in
the Federal Register of May 23, 2007
(Ref. 5) and in the docket for this action
under docket identifier EPA-HQ-OPP-
2006-0766 at http://regulations.gov.
Specific information regarding how the
Agency implements crop group
amendments can be found in 40 CFR
180.40(j).

The proposed changes identified in
this action have been informed by a
petition developed by the International
Crop Grouping Consulting Committee
(ICGCC) workgroup and submitted to
EPA by a nation-wide cooperative
project, the Interregional Research
Project Number 4 (IR—4) (Ref. 6). This
petition and the supporting
monographs, as well as EPA’s analyses
of the petitions (Refs. 7, 8, and 9), are
included in the docket for this action.
Additional petitions seeking
amendments and changes to the crop
grouping regulations (40 CFR 180.40
and 180.41) from the ICGCC workgroup
and IR-4 have been submitted and are
being evaluated by EPA.

B. Regulatory Burden Reductions and
Cost Savings Achieved Through the
Expansion of the Existing Crop
Grouping System

In 2007, EPA prepared an Economic
Analysis (EA) of the potential costs and
benefits associated with the first
proposed rule issued in this series of
updates, entitled “Economic Analysis
Proposed Expansion of Crop Grouping
Program” (Ref. 10). EPA considers the
findings of the 2007 EA to apply to each
subsequent crop group rulemaking,
including this proposal, due to the
similarity in purpose and scope of each
of those rulemakings.

As discussed in the 2007 EA, EPA
believes that crop grouping rulemakings
are burden-reducing and cost-saving
regulations. However, the impacts in the
2007 EA were measured primarily on a
qualitative basis. For example, the crop
grouping rules provide for greater
sharing of data by permitting the results
from a magnitude of residue field trial
studies in one crop to be applied to
other, similar crops. The primary
beneficiaries are minor crop producers
and pesticide registrants. Minor crop
producers benefit because lower
registration costs will encourage more
products to be registered on minor
crops, providing additional tools (i.e.,
pesticides) for pest control. Pesticide
registrants are expected to benefit as
expanded markets for pesticide
products will lead to increased sales.
Additionally, the IR—4, which is
publicly funded, is also expected to
benefit from this rule as it will help IR—
4 use its resources more efficiently in its


http://www.epa.gov/dockets/comments.html
http://www.epa.gov/dockets/comments.html
mailto:chumble.prasad@epa.gov
http://regulations.gov

44806

Federal Register/Vol. 84, No. 166/ Tuesday, August 27, 2019/Proposed Rules

efforts to ensure that minor or specialty
crop growers have access to legal,
registered uses of essential pest
management tools such as pesticides
and biopesticides. The Agency is also
expected to benefit from broader
operational efficiency gains, which
result from fewer emergency pesticide
use requests from specialty crop
growers, the ability to conduct risk
assessment based on crop groupings,
greater ease of establishing import
tolerances, greater capacity to assess
risks of pesticides used on crops not
grown in the United States, further
harmonization of crop classification and
nomenclature, harmonized commodity
import and export standards, and
increased potential for resource sharing
between EPA and other pesticide
regulatory agencies.

While the 2007 EA provides a
qualitative assessment of the benefits of
the crop grouping rulemaking activities,
EPA has developed a new burden
reduction and cost savings assessment
specific to the crop group amendments
proposed in this rule, entitled “Burden
Reduction from the Proposed Expansion
of Crop Grouping Program” (Ref. 11).
Although there are several uncertainties
in the evaluation, for this proposed rule,
EPA estimates that the cost savings from
these proposed amendments to be
approximately $55.1 million annually.
The Agency estimates that the cost
savings from creating the new herb
group and expanding the commodities
within it to be approximately $38.4
million annually. The Agency also
estimates that the cost savings from the
creation of a new spice group and the
expansion of the commodities within it
to be approximately $16.7 million
annually.

While EPA’s proposal estimates cost
savings of $55.1 million, these estimates
are based solely on the number of field
trials potentially avoided by the crop
grouping amendments being proposed.
This limitation means that other sources
of value to society, such as making it
easier to register pesticides for minor
herb or spice crop uses, are not captured
in these estimates. While easier
registration of pesticides would have
value to growers, who would then have
access to more means of pest control,
this benefit is not quantitatively
included in the value estimated by the
reduced cost of field trials.
Additionally, there is a potential for
overestimation when using the value of
reduced field trial costs to estimate the
cost savings of this rule. Many of these
crops may have never been the subject
of a tolerance petition that required a
field residue trial. Therefore, even if
there is a demand for a pesticide on one

of the herb or spice crops after a
tolerance is granted, it does not reflect
an actual savings, but merely a potential
savings if a registrant or IR—4 were
planning to submit field trial residue
data to support a tolerance petition.

EPA’s full analysis on the estimated
burden reductions and cost savings is
provided in the docket for this action at
regulations.gov using Docket ID EPA—
HQ-OPP-2006-0766. EPA welcomes
feedback on the assumptions made in
developing these estimates, as well as
any additional information that may
help the Agency to refine these
estimates.

C. International Efforts and
Considerations

1. North American Free Trade
Agreement (NAFTA) partner
involvement in the proposal. EPA’s
Office of Pesticide Programs’ Chemistry
Science Advisory Council (ChemSAC),
an internal Agency peer review
committee, provided detailed analyses
(Ref. 7, 8, and 9) for each proposed crop
group to IR—4, Canada’s Pest
Management Regulatory Agency
(PMRA), and the government of Mexico
for their review and comment, and
invited these parties to participate in the
ChemSAC meeting to finalize the
recommendations for each petition. The
results of the ChemSAC meeting
finalizing the recommendations for
proposal in this action are provided in
the docket (Ref. 12).

PMRA has indicated that it will, in
parallel with the United States effort
and under the authority of Canada’s Pest
Control Products (PCP) Act (2002),
establish equivalent crop groups.
Additionally, once the new crop groups
become effective in the United States,
Mexico will have them as a reference for
the establishment of maximum residue
limits (MRLs) in Mexico.

2. Relationship of proposal to Codex
activities. When Codex establishes
MRLs for a pesticide chemical residue
and EPA is not establishing tolerances at
that same level, section 408 of the
FFDCA calls for EPA to provide an
explanation for its reasons for departing
from that Codex level. In implementing
this provision, EPA works to harmonize
tolerance determinations with a Codex
MRL whenever possible. This activity
facilitates free trade and international
movement of United States-produced
goods. Further, since Canada is a key
trading partner for United States
agriculture, EPA also works closely with
the Canadian pesticide registrar and
similarly works to establish harmonized
pesticide tolerance levels with Canada.
Both Canada and Codex have adopted
their own crop group schemes that are

synchronized with and complement the
efforts and goals of the crop grouping
rulemaking efforts.

3. Policy for establishing import
tolerances for individual spices. While
not directly related to the proposed crop
groups, this paragraph summarizes a
recent EPA policy that relates to
establishing “import tolerances” for
spice commodities. In 2017, EPA
instituted a policy of establishing
“import tolerances” for pesticide
residues based on monitoring data as a
substitute for crop field trial residue
data (Ref. 13). Because most spices are
not grown in the United States, getting
data from domestic field trials to
support the establishment of tolerances
for individual spices grown primarily
overseas or the current spice subgroup
is extremely unlikely. Establishing
individual tolerances for pesticide
residues on imported spices using
monitoring data is consistent with
current Codex practice and is expected
to adequately cover pesticide residues
in spices moving through the channels
of trade. It should be noted, however,
that data on the representative
commodity of either dill seed or celery
seed would still be necessary to support
the establishment of a group 26
tolerance.

D. Scheme for Organization of Revised
and Pre-Existing Crop Groups

EPA has amended the generic crop
group regulations to include an explicit
scheme for how revised crop groups
will be organized in the regulations.

In brief, the current regulations at
§ 180.40(j) specify that when a crop
group is amended in a manner that
expands or contracts its coverage of
commodities, EPA will retain the pre-
existing crop group in 40 CFR180.41
and insert the new, related crop group
immediately after the pre-existing crop
group in the Code of Federal
Regulations (CFR). Although EPA will
initially retain pre-existing crop groups
that have been superseded by new crop
groups, 40 CFR180.41(j) states that EPA
will not establish new tolerances under
the pre-existing groups and that EPA
will convert tolerances for any pre-
existing crop groups to tolerances with
the coverage of the new crop group.
Conversions to revised crop groups are
being implemented through the
registration review process and in the
course of establishing new tolerances for
a pesticide.

As explained in Unit III.A., EPA
believes it would benefit growers of
herbs and spices to create two
completely new and separate crop
groups rather than to follow the 40
CFR180.41(j) process to create new crop
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group 19-19 for Herbs and Spices. As a
result, the proposal to separate Crop
Group 19 into Crop Groups 25 and 26,
as discussed in Unit III, does not fully
follow the process described in

§ 180.40(j). The current process does not
adequately address the separation of an
existing crop group into two or more
crop groups in order to expand and
clarify the coverage of commodities, nor
do the proposals follow the naming or
numbering conventions established in
40 CFR180.40(j). Therefore, to recognize
that different processes may be
appropriate in situations where an
existing crop group may need to be
separated into two or more distinct crop
groups, EPA is proposing to revise
paragraph (j) to outline how it intends
to implement these types of crop group
amendments.

III. Specific Proposed Revisions

This unit explains the proposed
amendments to the crop group
regulations.

A. Separation of Herbs and Spices in
Crop Group 19: Herbs and Spices

EPA is proposing to separate the
current “‘Crop Group 19: Herbs and
Spices Group” into two separate crop
groups, which will be the proposed
“Crop Group 25: Herb Group”” and
“Crop Group 26: Spice Group.”
Proposed Crop Groups 25 and 26 are
discussed in more detail in the
following sections of this unit. In
accordance with the process outlined in
40 CFR180.40(j), Crop Group 19 will be
retained in the CFR until all the
tolerances for the pre-existing Crop
Group 19 and its associated subgroups
have been updated to comply with the
newly proposed crop groups.

Separating the current herbs and
spices crop group into a separate herb
crop group and a spice crop group will
benefit herb and spice growers.
Combining the two sets of commodities
together and requiring residue data on
both herb and spice representative
commodities has limited the
establishment of Crop Group 19
tolerances because herb growers do not
want to or cannot develop residue data
on the spice representative commodities
and vice versa for spice growers.
Separating these groups will benefit
herb growers by allowing them to
submit representative crop data that
reflects the commodities they produce
and similarly, the separation will
benefit spice growers.

A separate herb crop group and
appropriate subgroups will provide a
benefit to herb growers, as well as
botanical herbs grown for medicinal
purposes, since the representative

commodities will only be herbs with
similar characteristics. Also, a separate
crop group for herbs allows for the
subdivision of dried and fresh herbs
into subgroups, which will be beneficial
to herb growers because of the different
practices for growing herbs for the fresh
market and for the dried markets. As a
result, these changes will make
available new pesticides not previously
available for crop protection for these
herb commodities, and the tolerances
established under the proposed crop
groups and subgroups will be a better
reflection of their crops. Similarly, a
separate spice crop group will allow
spices to be placed in a crop group that
is more reflective of their edible parts
and will provide a benefit to spice
growers, as well as botanical spices
grown for medicinal purposes, since the
representative commodities will only be
spices with similar uses and commonly
grown in the United States.

Finally, separating herbs and spices
into two crop groups will also help in
harmonization with Codex which has
two separate crop groups, one for herbs
and one for spices.

B. Crop Group 25: Herb Group

EPA is proposing to establish a new
crop group, entitled “Crop Group 25:
Herb Group.” The following paragraphs
describes this new crop grouping in
more detail.

1. Commodities. EPA proposes to
include the following 317 commodities
in Crop Group 25: Agrimony, fresh
leaves, Agrimonia eupatoria L.;
Agrimony, dried leaves, Agrimonia
eupatoria L.; Angelica, fresh leaves,
Angelica archangelica L.; Angelica,
dried leaves, Angelica archangelica L.;
Angelica, fragrant, fresh leaves,
Angelica dahurica (Hoffm.) Benth &
Hook. F. ex Franch. & Sav.; Angelica,
fragrant, dried leaves, Angelica
dahurica (Hoffm.) Benth & Hook. F. ex
Franch. & Sav.; Applemint, fresh leaves,
Mentha suaveolens Ehrh.; Applemint,
dried leaves, Mentha suaveolens Ehrh.;
Avarum, fresh leaves, Senna auriculata
(L.) Roxb.; Avarum, dried leaves, Senna
auriculata (L.) Roxb.; Balm, fresh leaves,
Melissa officinalis L.; Balm, dried leaves
Melissa officinalis L.; Balloon pea, fresh
leaves, Lessertia frutescens (L.)
Goldblatt & J.C. Manning; Balloon pea,
dried leaves, Lessertia frutescens (L.)
Goldblatt & J.C. Manning; Barrenwort,
fresh leaves, Epimedium grandiflorum
C. Morren; Barrenwort, dried leaves,
Epimedium grandiflorum C. Morren;
Basil, fresh leaves, Ocimum basilicum
L.; Basil, dried leaves, Ocimum
basilicum L.; Basil, American, fresh
leaves, Ocimum americanum L; Basil,
American, dried leaves, Ocimum

americanum L.; Basil, Greek, fresh
leaves, Ocimum minimum L.; Basil,
Greek, dried leaves, Ocimum minimum
L.; Basil, holy, fresh leaves, Ocimum
tenuiflorum L.; Basil, holy, dried leaves,
Ocimum tenuiflorum L; Basil, lemon,
fresh leaves, Ocimum x citriodorum
Vis.; Basil, lemon, dried leaves,
Ocimum x citriodorum Vis.; Basil,
Russian, fresh leaves, Ocimum
gratissimum L.; Basil, Russian, dried
leaves, Ocimum gratissimum L.; Bay,
fresh leaves, Laurus nobilis L.; Bay,
dried leaves, Laurus nobilis L.;
Bisongrass, fresh leaves, Anthoxanthum
nitens (Weber) Y. Schouten &
Veldkamp; Bisongrass, dried leaves,
Anthoxanthum nitens (Weber) Y.
Schouten & Veldkamp; Blue mallow,
fresh leaves, Malva sylvestris L.;
Boneset, fresh leaves, Eupatorium
perfoliatum L.; Boneset, dried leaves,
Eupatorium perfoliatum L.; Borage,
fresh leaves, Borago officinalis L.;
Borage, dried leaves, Borago officinalis
L.; Borage, Indian, fresh leaves,
Plectranthus amboinicus (Lour.)
Spreng.; Borage, Indian, dried leaves,
Plectranthus amboinicus (Lour.)
Spreng.; Burnet, fresh leaves,
Sanguisorba spp.; Burnet, dried leaves,
Sanguisorba spp.; Burnet, garden, fresh
leaves, Sanguisorba officinalis L.;
Burnet, garden, dried leaves,
Sanguisorba officinalis L.; Burnet, salad,
fresh leaves, Sanguisorba minor Scop.;
Burnet, salad, dried leaves, Sanguisorba
minor Scop.; Butterbur, dried leaves,
Petasites hybridus (L.) G. Gaertn. et al.,
P. frigidus (L.) Fr.; Calamint, fresh
leaves, Clinopodium spp.; Calamint,
dried leaves, Clinopodium spp.;
Calamint, large-flower, fresh leaves,
Clinopodium grandiflorum (L.) Kuntze;
Calamint, large-flower, dried leaves,
Clinopodium grandiflorum (L.) Kuntze;
Calamint, lesser, fresh leaves,
Clinopodium nepeta (L.) Kuntze;
Calamint, lesser, dried leaves,
Clinopodium nepeta (L.) Kuntze;
Calendula, fresh leaves, Calendula
officinalis L.; Calendula, dried leaves,
Calendula officinalis L.; Caltrop, fresh
leaves, Tribulus terrestris L; Caltrop,
dried leaves, Tribulus terrestris L;
Camomile (Chamomile), fresh leaves,
Chamaemelum spp. and Matricaria
spp.; Camomile (Chamomile), dried
leaves, Chamaemelum spp. and
Matricaria spp.; Camomile
(Chamomile), German, fresh leaves,
Matricaria recutita L.; Camomile
(Chamomile), German, dried leaves,
Matricaria recutita L.; Camomile
(Chamomile), Roman, fresh leaves,
Chamaemelum nobile (L.) All.;
Camomile (Chamomile), Roman, dried
leaves, Chamaemelum nobile (L.) All.;
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Caraway, fresh leaves, Carum carvi L;
Caraway, dried leaves, Carum carvi L.;
Cat’s claw, dried leaves, Uncaria
tomentosa (Willd.) DC., Uncaria
guianensis (Aubl.) J.F. Gmel.; Catnip,
fresh leaves, Nepeta cataria L.; Catnip,
dried leaves, Nepeta cataria L.; Catnip,
Japanese, fresh leaves, Schizonepeta
multifida (L.) Briqg.; Catnip, Japanese,
dried leaves, Schizonepeta multifida
(L.) Brig.; Celandine, greater, fresh
leaves, Chelidonium majus L.;
Celandine, lesser, fresh leaves, Ficaria
verna Huds.; Centaury, fresh leaves,
Centaurium erythrarae Rafn.; Centaury,
dried leaves, Centaurium erythrarae
Rafn.; Chaste tree, fresh leaves, Vitex
agnus-castus L.; Chaste tree, dried
leaves, Vitex agnus-castus L.; Chervil,
dried leaves, Anthriscus cerefolium (L.)
Hoffm.; Chinese chastetree, dried leaves,
Vitex negundo L.; Chinese foxglove,
dried leaves, Rehmannia glutinosa
(Gaertn.) Steud.; Chive, dried leaves,
Allium schoenoprasum L.; Chive,
Chinese, dried leaves, Allium
tuberosum Rottler ex Spreng.; Cicely,
sweet, fresh leaves, Myrrhis odorata (L.)
Scop.; Cicely, sweet, dried leaves,
Myrrhis odorata (L.) Scop.; Gilantro,
dried leaves, Coriandrum sativum L.;
Clary, fresh leaves, Salvia sclarea L.;
Clary, dried leaves, Salvia sclarea L.;
Coriander, Bolivian, fresh leaves,
Porophyllum ruderale (Jacq.) Cass.;
Coriander, Bolivian, dried leaves,
Porophyllum ruderale (Jacq.) Cass.;
Coriander, Vietnamese, fresh leaves,
Persicaria odorata (Lour.) Sojak.;
Coriander, Vietnamese, dried leaves,
Persicaria odorata (Lour.) Sojak.;
Costmary, fresh leaves, Tanacetum
balsamita L. subsp. Balsamita;
Costmary, dried leaves, Tanacetum
balsamita L. subsp. Balsamita; Creat,
dried leaves, Andrographis paniculata
(Burm. f.) Wall. Ex Nees; Culantro, fresh
leaves, Eryngium foetidum L.; Culantro,
dried leaves, Eryngium foetidum L.;
Curry leaf, fresh leaves, Bergera koenigii
L.; Curry leaf, dried leaves, Bergera
koenigii L.; Curryplant, fresh leaves,
Helichrysum italicum (Roth) G. Don;
Cut leaf, fresh leaves, Prostanthera
incisa R. Br.; Cut leaf, fresh leaves,
Prostanthera incisa R. Br.; Dillweed,
dried leaves, Anethum graveolens L.;
Dokudami, fresh leaves, Houttuynia
cordata Thunb.; Echinacea, dried
leaves, Echinacea angustifolia DC;
Epazote, fresh leaves, Dysphania
ambrosioides (L.) Mosyakin & Clemants;
Epazote, dried leaves, Dysphania
ambrosioides (L.) Mosyakin & Clemants;
Eucommia, dried leaves, Eucommia
ulmoides Oliv; Evening primrose, fresh
leaves, Oenothera biennis L.; Evening
primrose, dried leaves, Oenothera

biennis L.; Fennel, common, fresh
leaves, Foeniculum vulgare Mill. subsp.
vulgare var. vulgare; Fennel, common,
dried leaves, Foeniculum vulgare Mill.
Subsp. vulgare var. vulgare; Fennel,
Florence, dried leaves, Foeniculum
vulgare Mill. Subsp. vulgare var.
azoricum (Mill.) Thell.; Fennel,
Spanish, fresh leaves, Nigella spp;
Fennel, Spanish, dried leaves, Nigella
spp-; Fenugreek, fresh leaves, Trigonella
foenum-graecum L.; Fenugreek, dried
leaves, Trigonella foenum-graecum L;
Feverfew, fresh leaves, Tanacetum
parthenium (L.) Sch. Bip.; Feverfew,
dried leaves, Tanacetum parthenium
(L.) Sch. Bip; Field pennycress, fresh
leaves, Thlaspi arvense L.; Flowers,
edible, fresh, multiple species; Flowers,
edible, dried, multiple species;
Fumitory, fresh leaves, Fumaria
officinalis L.; Fumitory, dried leaves,
Fumaria officinalis L.; Galbanum, dried
leaves, Ferula gummosa Boiss.; Gambir,
fresh leaves, Uncaria gambir (W.
Hunter) Roxb.; Geranium, fresh leaves,
Pelargonium spp.; Geranium, dried
leaves, Pelargonium spp.; Geranium,
lemon, fresh leaves, Pelargonium
crispum (P.J. Bergius) L’Her.; Geranium,
lemon, dried leaves, Pelargonium
crispum (P.]J. Bergius) L'Her.; Geranium,
rose, fresh leaves, Pelargonium
graveolens L’Her.; Geranium, rose, dried
leaves, Pelargonium graveolens L'Her.;
Germander, golden, fresh leaves,
Teucrium polium L.; Germander,
golden, dried leaves, Teucrium polium
L.; Gotu kola, dried leaves, Centella
asiatica (L.) Urb.; Gumweed, fresh
leaves, Grindelia camporum Greene;
Gumweed, dried leaves, Grindelia
camporum Greene; Gymnema, dried
leaves, Gymnema sylvestre (Retz.)
Schult.; Gypsywort, fresh leaves,
Lycopus europaeus L.; Gypsywort, dried
leaves, Lycopus europaeus L.; Heal-all,
fresh leaves, Prunella vulgaris L.; Heal-
all, dried leaves, Prunella vulgaris L.;
Honewort, fresh leaves, Cryptotaenia
canadensis (L.) DC.; Honeybush, dried
leaves, Cyclopia genistoides (L.) R. Br,;
Horehound, fresh leaves, Marrubium
vulgare L.; Horehound, dried leaves,
Marrubium vulgare L; Horsemint, fresh
leaves, Mentha longifolia (L.) Huds.;
Horsemint, dried leaves, Mentha
longifolia (L.) Huds.; Hyssop, fresh
leaves, Hyssopus officinalis L; Hyssop,
dried leaves, Hyssopus officinalis L.;
Hyssop, anise, fresh leaves, Agastache
foeniculum (Pursh) Kuntze; Hyssop,
anise, dried leaves, Agastache
foeniculum (Pursh) Kuntze; Jasmine,
fresh leaves, Jasminum officinale L., J.
odoratissimum L.; Jasmine, dried leaves,
Jasminum officinale L., J.
odoratissimum L.; Labrador tea, fresh

leaves, Rhododendron groenlandicum
(Oeder) Kron & Judd, R. tomentosum
Harmaja; Labrador tea, dried leaves,
Rhododendron groenlandicum (Oeder)
Kron & Judd, R. tomentosum Harmaja;
Lavender, fresh leaves, Lavandula
angustifolia Mill.; Lavender, dried
leaves, Lavandula angustifolia Mill.;
Lemongrass, fresh leaves, Cymbopogon
citratus (DC.) Stapf; Lemongrass, dried
leaves, Cymbopogon citratus (DC.)
Stapf; Lemon verbena, fresh leaves,
Aloysia citrodora Palau; Lemon verbena,
dried leaves, Aloysia citrodora Palau;
Lovage, fresh leaves, Levisticum
officinale W.D.J. Koch; Lovage, dried
leaves, Levisticum officinale W.D.]J.
Koch; Love-in-a-mist, fresh leaves,
Nigella damascena L; Love-in-a-mist,
dried leaves, Nigella damascena L.;
Mamaki, dried leaves, Pipturus
arborescens (Link) C.B. Rob.; Marigold,
fresh leaves, Tagetes spp.; Marigold,
dried leaves, Tagetes spp.; Marigold,
African, fresh leaves, Tagetes erecta L.;
Marigold, African, dried leaves, Tagetes
erecta L.; Marigold, Aztec, fresh leaves,
Tagetes minuta L; Marigold, Aztec,
dried leaves, Tagetes minuta L.;
Marigold, French, fresh leaves, Tagetes
patula L.; Marigold, French, dried
leaves, Tagetes patula L.; Marigold,
Irish lace, fresh leaves, Tagetes filifolia
Lag; Marigold, Irish lace, dried leaves,
Tagetes filifolia Lag.; Marigold, licorice,
fresh leaves, Tagetes micrantha Cav;
Marigold, licorice, dried leaves, Tagetes
micrantha Cav; Marigold, Mexican
mint, fresh leaves, Tagetes lucida Cav.;
Marigold, Mexican mint, dried leaves,
Tagetes lucida Cav.; Marigold, signet,
fresh leaves, Tagetes tenuifolia Cav.;
Marigold, signet, dried leaves, Tagetes
tenuifolia Cav.; Marjoram, fresh leaves,
Origanum spp.; Marjoram, dried leaves,
Origanum spp; Marjoram, pot, fresh
leaves, Origanum onites L.; Marjoram,
pot, dried leaves, Origanum onites L.;
Marjoram, sweet, fresh leaves,
Origanum majorana L.; Marjoram,
sweet, dried leaves Origanum majorana
L.; Marshmallow, fresh leaves, Althaea
officinalis L.; Marshmallow, dried
leaves, Althaea officinalis L.;
Meadowsweet, fresh leaves, Filipendula
ulmaria (L.) Maxim.; Meadowsweet,
dried leaves, Filipendula ulmaria (L.)
Maxim.; Mint, fresh leaves, Mentha
spp.; Mint, dried leaves, Mentha spp.;
Mint, corn, fresh leaves, Mentha
arvensis L.; Mint, corn, dried leaves,
Mentha arvensis L.; Mint, Korean, fresh
leaves, Agastache rugosa (Fisch. & C.A.
Mey.) Kun; Mint, Korean, dried leaves,
Agastache rugosa (Fisch. & C.A. Mey.)
Kun; Monarda, fresh leaves, Monarda
spp-; Monarda, dried leaves, Monarda
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spp-; Motherwort, fresh leaves,
Leonurus cardiaca L.; Motherwort,
dried leaves, Leonurus cardiaca L.;
Mountainmint, fresh leaves,
Pycnanthemum spp; Mountainmint,
dried leaves, Pycnanthemum spp;
Mountainmint, clustered, fresh leaves,
Pycnanthemum muticum (Michx.) Pers.;
Mountainmint, clustered, dried leaves,
Pycnanthemum muticum (Michx.) Pers.;
Mountainmint, hoary, fresh leaves,
Pycnanthemum incanum Michx.;
Mountainmint, hoary, dried leaves,
Pycnanthemum incanum Michx.;
Mountainmint, Virginia, fresh leaves,
Pycnanthemum virginianum (L.) T.
Durand & B.D. Jacks. Ex B.L. Rob. &
Fernald; Mountainmint, Virginia, dried
leaves, Pycnanthemum virginianum (L.)
T. Durand & B.D. Jacks. Ex B.L. Rob. &
Fernald; Mountainmint, whorled, fresh
leaves, Pycnanthemum verticillatum
(Michx.) Pers.; Mountainmint, whorled,
dried leaves, Pycnanthemum
verticillatum (Michx.) Pers.; Mugwort,
fresh leaves, Artemisia vulgaris L.;
Mugwort, dried leaves, Artemisia
vulgaris L.; Mulberry, white, dried
leaves, Morus alba L.; Mullein, fresh
leaves, Verbascum densiflorum Bertol.,
Verbascum spp.; Mullein, dried leaves,
Verbascum densiflorum Bertol.,
Verbascum spp.; Nasturtium, fresh
leaves, Tropaeolum spp; Nasturtium,
dried leaves, Tropaeolum spp.;
Nasturtium, bush fresh leaves,
Tropaeolum minus L.; Nasturtium, bush
dried leaves, Tropaeolum minus L.;
Nasturtium, garden, fresh leaves,
Tropaeolum majus L; Nasturtium,
garden, dried leaves, Tropaeolum majus
L; Nettle, fresh leaves, Urtica dioica L.;
Nettle, dried leaves, Urtica dioica L.;
Oregano, fresh leaves, Origanum vulgare
L.; Oregano, dried leaves, Origanum
vulgare L.; Oregano, Mexican, fresh
leaves, Lippia graveolens Kunth;
Oregano, Mexican, dried leaves, Lippia
graveolens Kunth; Oregano, Puerto Rico,
fresh leaves, Lippia micromera Schauer;
Oregano, Puerto Rico, dried leaves,
Lippia micromera Schauer; Oswego tea,
fresh leaves, Monarda didyma L.;
Oswego tea, dried leaves, Monarda
didyma L.; Pandan leaf, fresh leaves,
Pandanus amaryllifolius, Roxb.; Pandan
leaf, dried leaves, Pandanus
amaryllifolius, Roxb.; Pansy, fresh
leaves, Viola tricolor L.; Pansy, dried
leaves, Viola tricolor L; Paracress, fresh
leaves, Acmella oleracea (L.) R.K.
Jansen; Paracress, dried leaves, Acmella
oleracea (L.) R.X. Jansen; Parsley, dried
leaves, Petroselinum crispum (Mill.)
Fuss; Pennyroyal, fresh leaves, Mentha
pulegium L; Pennyroyal, dried leaves,
Mentha pulegium L.; Peppermint, fresh
leaves, Mentha x piperita L;

Peppermint, dried leaves Mentha x
piperita L.; Perilla, fresh leaves, Perilla
frutescens (L.) Britton; Perilla, dried
leaves, Perilla frutescens (L.) Britton;
Rooibos, dried leaves, Aspalathus
linearis (Burm. f.) R. Dahlgren; Rose,
fresh leaves, Rosa spp.; Rose, dried
leaves, Rosa spp; Rosemary, fresh
leaves, Rosmarinus officinalis L.;
Rosemary, dried leaves, Rosmarinus
officinalis L.; Sage, fresh leaves, Salvia
officinalis L.; Sage, dried leaves, Salvia
officinalis L.; Sage, Greek, fresh leaves,
Salvia fruticosa Mill.; Sage, Greek, dried
leaves, Salvia fruticosa Mill.; Sage,
Spanish, fresh leaves, Salvia
lavandulifolia Vahl; Sage, Spanish,
dried leaves, Salvia lavandulifolia Vahl;
Savory, summer, fresh leaves, Satureja
hortensis L.; Savory, summer, dried
leaves, Satureja hortensis L; Savory,
winter, fresh leaves, Satureja montana
L.; Savory, winter, dried leaves, Satureja
montana L.; Sorrel, fresh leaves, Rumex
spp-; Sorrel, dried leaves, Rumex spp.;
Sorrel, French, fresh leaves, Rumex
scutatus L.; Sorrel, French, dried leaves,
Rumex scutatus L.; Sorrel, garden, fresh
leaves, Rumex acetosa L.; Sorrel,
garden, dried leaves, Rumex acetosa L.;
Southernwood, fresh leaves, Artemisia
abrotanum L.; Southernwood, dried
leaves, Artemisia abrotanum L.;
Spearmint, fresh leaves, Mentha spicata
L.; Spearmint, dried leaves, Mentha
spicata L.; Spearmint, Scotch, fresh
leaves, Mentha x gracilis Sole;
Spearmint, Scotch, dried leaves, Mentha
x gracilis Sole; Spotted beebalm, fresh
leaves, Monarda punctata L.; Spotted
beebalm, dried leaves, Monarda
punctata L.; Squaw vine, dried leaves,
Mitchella repens L.; St. John’s Wort,
dried leaves, Hypericum perforatum L.;
Stevia, dried leaves, Stevia rebaudiana
(Bertoni) Bertoni; Swamp leaf, fresh
leaves, Limnophila chinensis (Osbeck)
Merr.; Tansy, fresh leaves, Tanacetum
vulgare L; Tansy, dried leaves,
Tanacetum vulgare L.; Tarragon, fresh
leaves, Artemisia dracunculus L.;
Tarragon, dried leaves, Artemisia
dracunculus L.; Thyme, fresh leaves,
Thymus spp.; Thyme, dried leaves,
Thymus spp.; Thyme, creeping, fresh
leaves, Thymus serpyllum L; Thyme,
creeping, dried leaves, Thymus
serpyllum L.; Thyme, lemon, fresh
leaves, Thymus xcitriodorus (Pers.)
Schreb.; Thyme, lemon, dried leaves,
Thymus xcitriodorus (Pers.) Schreb.;
Thyme, mastic, fresh leaves, Thymus
mastichina (L.) L.; Thyme, mastic, dried
leaves, Thymus mastichina (L.) L.;
Toon, Chinese, fresh leaves, Toona
sinensis (A. Juss.) M. Roem.; Toon,
Chinese, dried leaves, Toona sinensis
(A. Juss.) M. Roem.; Vasaka, dried

leaves, Justicia adhatoda L.; Veronica,
fresh leaves, Veronica officinalis L.;
Violet, fresh leaves, Viola odorata L.;
Violet, dried leaves, Viola odorata L.;
Watermint, fresh leaves, Mentha
aquatica L; Watermint, dried leaves,
Mentha aquatica L.; Waterpepper, fresh
leaves, Persicaria hydropiper (L.)
Delarbre; Wild bergamot, fresh leaves,
Monarda fistulosa L.; Wild bergamot,
dried leaves, Monarda fistulosa L.;
Wintergreen, fresh leaves, Gaultheria
procumbens L.; Wintergreen, dried
leaves, Gaultheria procumbens L.; Wood
betony, dried leaves, Stachys officinalis
(L.) Trevis.; Woodruff, fresh leaves,
Galium odoratum (L.) Scop.; Woodruff,
dried leaves, Galium odoratum (L.)
Scop.; Wormwood, fresh leaves,
Artemisia absinthium L; Wormwood,
dried leaves, Artemisia absinthium L.;
Wormwood, Roman, fresh leaves,
Artemisia pontica L.; Wormwood,
Roman, dried leaves, Artemisia pontica
L.; Yarrow, fresh leaves, Achillea
millefolium L.; Yarrow, dried leaves,
Achillea millefolium L.; Yellow gentian,
fresh leaves, Gentiana lutea L.; Yellow
gentian, dried leaves, Gentiana lutea L.;
Yerba santa, fresh leaves, Eriodictyon
californicum (Hook. & Arn.) Torr.; Yerba
santa, dried leaves, Eriodictyon
californicum (Hook. & Arn.) Torr.;
Yomogi, fresh leaves, Artemisia
princeps L.; Yomogi, dried leaves,
Artemisia princeps L. Also included are
cultivars, varieties, and hybrids of these
commodities.

The 317 members of the new Crop
Group 25 are proposed based on
similarities of growth habits as well as
herbs being either fresh or dried leaves,
similar pest problems, sources of
essential oil, lack of animal feed items,
comparison of established tolerances,
and for international harmonization
purposes. This new Crop Group 25
would include all the herbs from the
current Crop Group 19 with the
following exceptions:

e Crop Group 19 and the herb
subgroup 19A include both fresh and
dried forms of chive (Allium
schoenoprasum) and chive, Chinese
(Allium tuberosum), whereas the
proposed Crop Group 25 and dried herb
sugroup 25B include only the dried
forms of those chives. In 2007, EPA
determined that pesticide residues on
the fresh forms of chives would be
similar to other bulb vegetable
commodities and included them in Crop
Group 3-07 (Ref. 1). To avoid dual
coverage, EPA is removing the fresh
forms of these chives from the herb
group (crop group 25) and subgroup
25A.

e Crop Group 19 and the herb
subgroup 19A include both the fresh
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and dried forms of coriander (cilantro or
Chinese parsley leaf) (Coriandrum
sativum) and dillweed (Anethum
graveolens L.), whereas the proposed
group and herb subgroup 25B include
only the dried forms. In 2016, EPA
determined that pesticide residues on
the fresh forms of these commodities
would be similar to other leafy
vegetables and included them in Crop
Group 4-16 (Ref. 4). To avoid dual
coverage, EPA is removing the fresh
forms of these chives from the herb
group (crop group 25) and subgroup
25A

¢ Although Crop Group 19 and herb
subgroup 19A list rue (Ruta graveolens)
as an herb, EPA is proposing to move
rue to the new spice Crop Group 26. The
reason for this modification is that rue
is—due to similar crop growth,
harvesting stages, pest pressures, and
pesticide use patterns—expected to
have pesticide residues more similar to
other spices.

Adding these herb commodities into a
separate herb group will benefit growers
by enabling the use of pesticides not
previously available for crop protection.
Many minor herb orphan crops have
become more popular in some countries
and areas today than they were at the
time that Crop Group 19 was
established. Increased globalization of
herbs in cooking in the United States
has resulted in additional herbs to be
enjoyed worldwide. Some of these
“minor” crops have great potential to be
grown on a larger scale in some areas in
the future due to their unique
nutritional and medicinal values.
Because the demand for herbs keeps
increasing in the United States, these
crops may provide local market growers
new revenue opportunities for fresh
herbs with high returns per acre. Also,
this crop group regulation will facilitate
the establishment of pesticide tolerances
for numerous pesticides that are needed
to control a wide diversity of herb pests,
as well as to develop integrated pest
management (IPM) programs to
incorporate reduced risk pesticides,
organic and biopesticides, and cultural
methods to reduce the development of
pesticide resistance.

Being included in a crop group means
that individual tolerances do not need
to be established for each commodity
nor does residue data need to be
generated for each of the individual
commodities. Allowing EPA’s risk
assessments to focus on the
representative crop is reliable and
efficient.

2. Representative commodities. EPA
proposes the following commodities as
representative commodities for the new
Crop Group 25: Basil, fresh leaves; mint,

fresh leaves; basil, dried leaves; and
mint, dried leaves. The representative
commodities are based on similarities to
the related commodities within a group
or subgroup regarding their edible
portions, cultural methods, geographical
locations, and pest problems, as well as
considerations based on their high
production (both acres and yield) and
consumption compared to other crops
in proposed Crop Group 25. Based on
EPA’s analysis for the proposed Crop
Group 25, these representative
commodities will account for more than
99% of the harvested United States
acres for the members of the new crop
group (Ref. 7).

Basil has been a representative
commodity for the Crop Group 19 and
for the herb subgroup 19A since 1995
and has several established tolerances.
Mint, which will cover all members of
the mint (Mentha spp.) family including
peppermint and spearmint, is replacing
chive as a representative commodity
since it is more widely grown (240,000
hectares worldwide versus 24,000
hectares worldwide) (Ref 7.), and
because chive, fresh leaves, are in a
different crop group. Additionally, both
basil and mint are important parts of
many cuisines, especially European,
Mediterranean, Indian and Asian
cooking. EPA expects that all proposed
members of the proposed crop group
will have similar residue levels based
on similarities of the raw agricultural
commodities (RACs), and comparisons
of established tolerances on these
commodities support that residue levels
will cover the wide number of
commodities.

3. Crop subgroups. EPA proposes two
crop subgroups for the new “Crop
Group 25: Herb Group”: Subgroup 25A
for fresh herbs and subgroup 25B for
dried herbs. Comparisons of established
tolerances proposed for the new herb,
fresh leaves subgroup 25A and the new
herb, dried leaves subgroup 25B have
shown tolerances for dried herbs are
often significantly higher (4X to 7.3X)
than fresh herbs, indicating a need for
different tolerances or subgroups for
fresh and dried herbs (Ref. 7). In
addition, fresh herbs are grown in a
different way than dried herbs. Fresh
herbs are grown more like fresh-cut
flowers, and a high-quality product free
of pests is required for their sale. Dried
herbs, on the other hand, are grown like
alfalfa and machine harvested with or
without insect holes, which is not an
issue for their sale. Dried herbs also
have less storage problems than fresh
herbs. Additionally, many herbs grown
for dietary supplements are prepared in
their dried forms, and all herb oils are
also prepared from dried herbs. It is

worth noting that 40 CFR180.40(f)(2)
allows crop group tolerances to be
established for processed commodities
or fractions of commodities, such as
“Herb, subgroug 25B, oil”.

Most commodities in proposed Crop
Group 25 are included in both the fresh
leaves and dried leaves forms and
therefore would be in both proposed
subgroups. However, there are 38
commodities that are included in
proposed Crop Group 25 as only the
fresh leaves or dried leaves. These are
discussed briefly below; see Refs. 6—9
for more details.

For seven commodities, only the
dried leaves are included in proposed
Crop Group 25 because the fresh leaves
are already included in a different crop
group. Pesticide residues on the fresh
forms of these commodities are
expected to be similar to the
commodities in another crop group than
they are to herbs. These seven
commodities and the crop group the
fresh leaves are in are as follows:

e Chervil, Anthriscus cerefolium (L.)
Hoffm; Cilantro, Coriandrum sativum L.
(4—16); Dillweed, Anethum graveolens
L.; and Parsley, Petroselinum crispum
(Mill.) Fuss; Petroselinum crispum var.
neapolitanum Danert in Crop Group 4—
16 Leafy Vegetable Group;

e Chive, Allium schoenoprasum L.
and Chive, Chinese, Allium tuberosum
Rottler ex Spreng in Crop Group 3-07
Bulb Vegetable Group; and

e Fennel, Florence, fresh leaves and
stalk in Crop Group 22 Stalk, Stem and
Leaf Petiole Vegetable Group.

The other 30 commodities are
included in proposed Crop Group 25
only in the dried leaves form or the
fresh leaves form because only one form
is currently utilized in commerce. For
example, some are dietary supplements
used only in the dried form, while other
commodities are used in foods as only
the fresh or dried form.

e Eleven commodities are included in
proposed Crop Group 25 only in their
fresh leaves form: Blue mallow, fresh
