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(ii) Analysis. (A) The relevant factors for
classifying the transaction between Corp A
and Data Center Operator are analyzed in the
same manner as the computing capacity and
data storage transactions in paragraphs (d)(1)
and (8) of this section (Example 1 and
Example 8), respectively, such that the
transaction between Corp A and Data Center
Operator is classified as a provision of
services by Data Center Operator to Corp A
under paragraph (c) of this section.

(B) A transaction between Corp A and an
end-user is a cloud transaction described in
paragraph (b) of this section because the end-
user obtains a non-de minimis right to on-
demand network access to digital content of
Corp A.

(C) An end-user has neither physical
possession of nor control of the digital
content. Additionally, Corp A has the right
to determine the digital content used in the
cloud transaction and retains the right to
modify its selection of digital content. Digital
content accessed by end-users is a
component of an integrated operation in
which Corp A’s other responsibilities include
maintaining and updating its content catalog.
Corp A’s end-users do not obtain a significant
economic or possessory interest in any of the
digital content in Corp A’s catalog. The
digital content provided by Corp A may be
accessed concurrently by multiple unrelated
end-users. Although, as a general matter,
compensation based on the passage of time
is more indicative of a lease than a service
transaction, that factor is outweighed by the
other factors, which support a services
classification. Taking into account all of the
factors, a transaction between an end-user
and Corp A is classified as a provision of
services under paragraph (c) of this section.

(10) Example 10: Downloaded digital
content subject to § 1.861-18—(i) Facts. Corp
A offers digital content in the form of videos
and music solely for download onto end-
users’ computers or other electronic devices
for a fee. Once downloaded, the end-user
accesses the videos and songs from the end-
user’s computer or other electronic device,
which does not need to be connected to the
internet in order to play the content. The
end-user owes no additional payment to Corp
A for the ability to play the content in the
future.

(ii) Analysis. Under paragraph (b) of this
section, the download of digital content onto
an end-user’s computer for storage and use
on that computer does not constitute on-
demand network access by the end-user to
the digital content of Corp A. Accordingly,
the transaction between the end-user and
Corp A is not a cloud transaction described
in paragraph (b) of this section, and this
section does not apply to the transaction.
Because the transaction involves the transfer
of digital content as defined in § 1.861—
18(a)(3), it will be classified under § 1.861—
18. See §1.861-18(h)(21).

(11) Example 11: Access to online
database—(i) Facts. Corp A offers an online
database of industry-specific materials. End-
users access the materials through Corp A’s
website, which aggregates and organizes
information topically and hosts a proprietary
search engine. Corp A hosts the website and
database on its own servers and provides

multiple end-users access to the website and
database concurrently. Corp A is solely
responsible for maintaining and replacing the
servers, website, and database (including
adding or updating materials in the
database). End-users have no ability to alter
the servers, website, or database. Most
materials in Corp A’s database are publicly
available by other means, but Corp A’s
website offers an efficient way to locate and
obtain the information on demand. Certain
materials in Corp A’s database constitute
digital content within the meaning of
§1.861-18(a)(3), and Corp A pays the
copyright owners a license fee for using
them. Each end-user may download any of
the materials to its own computer and keep
such materials without further payment. The
end-user pays Corp A a fee based on the
number of searches or the amount of time
spent on the website, and such fee is not
dependent on the amount of materials the
end-user downloads. The fee that the end-
user pays is substantially higher than the
stand-alone charge for accessing the same
digital content outside of Corp A’s system.

(ii) Analysis. (A) Corp A’s provision to an
end-user of access to Corp A’s website and
online database is a cloud transaction
described in paragraph (b) of this section
because the end-user obtains a non-de
minimis right to on-demand access to Corp
A’s computer hardware and software
resources.

(B) An end-user’s downloading of the
digital content would be classified as a sale
of copyrighted articles under § 1.861-18.
Nonetheless, taking into account the entire
arrangement, including that the primary
benefit to the end-user is access to Corp A’s
database and its proprietary search engine,
and that the stand-alone charge for accessing
the digital content would be substantially
less than the fee Corp A charges, the
downloads are de minimis. Accordingly,
under paragraph (c)(3) of this section, there
is no separate classification of the
downloads.

(C) The end-user has neither physical
possession of nor control of the database,
software, or the servers that host the database
or software. Corp A retains the right to
replace its servers and update its software
and database. The database, software, and
servers are part of an integrated operation in
which Corp A is responsible for curating the
database, updating the software, and
maintaining the servers. Corp A provides
each end-user on-demand network access to
its software and online database concurrently
with other end-users. Certain end-users pay
Corp A a fee based on time spent on Corp
A’s website, which could be construed as
compensation based on the passage of time
and thus be more indicative of a lease than
a service transaction. However, the fee that
the end-user pays is substantially higher than
the stand-alone charge for accessing the same
digital content outside of Corp A’s system.
Accordingly, on balance, the fee arrangement
supports the classification of the transaction
as a service transaction. Taking into account
all of these factors, the arrangement between
end-users and Corp A is treated as the
provision of services under paragraph (c) of
this section.

(e) Effective/applicability date. This
section applies to cloud transactions
occurring pursuant to contracts entered
into in taxable years beginning on or
after the date of publication of a
Treasury decision adopting these rules
as final regulations in the Federal
Register.

(f) Change in method of accounting
required by this section. In order to
comply with this section, a taxpayer
engaging in a cloud transaction
pursuant to a contract entered into on or
after the date described in paragraph (e)
of this section may be required to
change its method of accounting. If so
required, the taxpayer must secure the
consent of the Commissioner in
accordance with the requirements of
§ 1.446-1(e) and the applicable
administrative procedures for obtaining
the Commissioner’s consent under
section 446(e) for voluntary changes in
methods of accounting.

§1.937-3 [Amended]

m Par. 5. Section 1.937-3 is amended by
removing Examples 4 and 5 from
paragraph (e).

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2019-17425 Filed 8-9-19; 4:15 pm]
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Person in Charge of Fuel Transfers

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: The Coast Guard is proposing
to amend the requirements regulating
personnel permitted to serve as a person
in charge (PIC) of fuel oil transfers on an
inspected vessel by adding the option of
using a letter of designation (LOD) in
lieu of a Merchant Mariner Credential
(MMC) with a Tankerman-PIC
endorsement. Thousands of towing
vessels are currently transitioning from
being uninspected vessels to becoming
inspected vessels. This proposal would
allow a PIC currently using the LOD
option on one of those uninspected
vessels to continue to use that option to
perform the same fuel oil transfers once
the vessel receives its initial Certificate
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of Inspection. Under this proposal,
obtaining a MMC with a Tankerman-PIC
endorsement would become optional for
PIGs of fuel oil transfers on inspected
vessels.

DATES: Comments and related material
must be received by the Coast Guard on
or before October 15, 2019. Comments
sent to the Office of Management and
Budget (OMB) on collection of
information must reach OMB on or
before October 15, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2018-0493 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

Collection of information. Submit
comments on the collection of
information discussed in section VI. D
of this preamble both to the Coast
Guard’s online docket and to the Office
of Information and Regulatory Affairs
(OIRA) in the White House Office of
Management and Budget using one of
the following two methods:

e Email: dhsdeskofficer@
omb.eop.gov.

e Mail: OIRA, 725 17th Street NW,
Washington, DC 20503, attention Desk
Officer for the Coast Guard.

FOR FURTHER INFORMATION CONTACT: For
information about this document call or
email Cathleen Mauro, Office of
Merchant Mariner Credentialing (CG—
MMC-1), Coast Guard; telephone 202—
372-1449, email Cathleen.B.Mauro@
uscg.mil.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

I. Public Participation and Request for
Comments
II. Abbreviations
III. Basis and Purpose
IV. Background
A. Requirements in 33 CFR Part 155 for
Person in Charge of Fuel Oil Transfers
B. Cargo-Based Origins of Requirements To
Obtain MMC Tankerman-PIC
Endorsement
C. Different Standards Are Appropriate for
Fuel Oil Transfers
D. Federal Advisory Committee
Recommendations
V. Discussion of Proposed Rule
A. Proposed Amendments to § 155.710(e)
B. Proposed Amendments to § 155.715
VI. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates

G. Taking of Private Property
H. Civil Justice Reform

1. Protection of Children

J. Indian Tribal Governments
K. Energy Effects

L. Technical Standards

M. Environment

I. Public Participation and Request for
Comments

The Coast Guard views public
participation as essential to effective
rulemaking and will consider all
comments and material received during
the comment period. Your comment can
help shape the outcome of this
rulemaking. If you submit a comment,
please include the docket number for
this rulemaking, indicate the specific
section of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at https://
www.regulations.gov. If your material
cannot be submitted using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this proposed rule
for alternate instructions. Documents
this proposal mentions as being
available in the docket, and all public
comments, will be available in our
online docket at https://
www.regulations.gov, and can be viewed
by following that website’s instructions.
Additionally, if you go to the online
docket and sign up for email alerts, you
will be notified when comments are
posted or if a final rule is published.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit https://
www.regulations.gov/privacyNotice.

We do not plan to hold a public
meeting but you may submit a request
for one using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking we will issue a Federal
Register notice to announce the date,
time, and location of such a meeting.

II. Abbreviations

CFR Code of Federal Regulations

COI Certificate of Inspection

CPI-U Consumer Price Index for all Urban
Consumers

DHS Department of Homeland Security

DOI Declaration of inspection

FR Federal Register

GSA General Services Administration

LOD Letter of designation

MERPAC Merchant Marine Personnel
Advisory Committee

MISLE Marine Information for Safety and
Law Enforcement

MMC Merchant Mariner Credential

MPH Miles per hour

NPRM Notice of proposed rulemaking

OMB Office of Management and Budget

PIC Person in charge

PWSA Ports and Waterways Safety Act

§ Section

TSAC Towing Safety Advisory Committee

U.S.C. United States Code

III. Basis and Purpose

The Coast Guard’s authority under
Subtitle II and Chapter 700 of Title 46
United States Code, specifically 46
U.S.C 3306 and 70034, allows us to
establish and amend regulations for a
person in charge (PIC) of fuel oil
transfers. This proposed rule is
authorized by Subtitle II provisions to
regulate lightering (46 U.S.C. 3715) and
personnel qualifications for all
inspected vessels, including nontank
vessels (46 U.S.C. 3703), and by 46
U.S.C. chapter 700 provisions regarding
waterfront safety, including protection
of navigable waters and the resources
therein (46 U.S.C. 70011).

This proposed rule would allow an
alternative method of meeting
requirements for personnel allowed to
serve as the PIC of a fuel oil transfer on
an inspected vessel. In 1998, the Coast
Guard established the option of using a
letter of designation (LOD) for
uninspected vessels in 33 CFR
155.710(e)(2).2 The LOD designates the
holder as a PIC of the transfer of fuel oil
and states that the holder has received
sufficient formal instruction from the
operator or agent of the vessel to ensure
his or her ability to safely and
adequately carry out the duties and
responsibilities of the PIC.3 The same
year we created the LOD option, we
stated that the formal instruction
required by this option should ensure
that personnel acting as PICs of fuel oil
transfers have the ability to safely and
adequately carry out their duties and

1 Authority in 46 U.S.C. 70034 was formerly
reflected in 33 U.S.C. 1231. On December 4, 2018,
the Frank LoBiondo Coast Guard Authorization Act
of 2018, Public Law 115-282, was enacted. Its
section 401 titled “Codification of Ports and
Waterways Safety Act,” restated the Ports and
Waterways Safety Act (PWSA) authorities in an
enacted title of the U.S. Code. Specifically, it added
chapter 700, Ports and Waterways Safety, to Title
46. Also, its section 402 repealed the PWSA (Pub.
L. 92-340), as amended, which had been reflected
in 33 U.S.C. 1221-1231, 1232-1232b.

2 See Qualifications for Tankermen and for
Persons in Charge of Transfers of Dangerous Liquids
and Liquefied Gases final rule (63 FR 35822, July
1, 1998).

333 CFR 155.715.
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responsibilities while minimizing the
risks of pollution from fuel oil spills.*

Thousands of towing vessels are
currently transitioning from being
uninspected vessels to becoming
inspected vessels.? While this proposed
rule is not limited to towing vessels, it
would allow a PIC currently using the
LOD option on one of those uninspected
towing vessels to continue to use that
option to perform the same fuel oil
transfers once the vessel becomes an
inspected vessel. Both Executive Orders
12866 (Regulatory Planning and
Review) and 13777 (Enforcing the
Regulatory Reform Agenda) direct us to
eliminate unnecessary regulatory
burdens.® We believe that the LOD
option provides a level of safety and
protection for fuel oil transfers
equivalent to the Tankerman-PIC
option, while eliminating the burden of
obtaining and maintaining a Merchant
Mariner Credential (MMC). As a result,
the Coast Guard is proposing to add this
LOD alternative so that individuals on
inspected vessels would have an option
that is currently only available to
individuals on uninspected vessels.

This option would%e available only
for transfers of fuel oil. The PIC
requirements in 33 CFR 155.710(a), (b)
and (f) for vessels transferring cargo
would remain unchanged.

IV. Background

The need to issue this proposed rule
to eliminate an unnecessary burden
became more evident after we published
the “Inspection of Towing Vessels” final
rule. As towing vessels transition from
an uninspected to inspected status, fuel
transfer operations on thousands of
towing vessels will now require PICs to
have MMGs instead of LODs even
though fueling operations remain
unchanged.” The change in the PIC
requirement was triggered by the
transition to inspected vessels.

The requirements for a Tankerman
PIC endorsement described in 46 CFR
13.210 include the completion of Coast
Guard approved training in firefighting
and in Tankship Dangerous Liquids or
Liquefied Gas as appropriate. Training
is approved under the requirements in

463 FR 35822, 35825, July 1, 1998.

5See 46 CFR 136.202, and discussion in
Regulatory Analysis regarding the number of towing
vessel making this transition.

6 See Section 1(b)(11) and Section 1, respectively.

7 The “Inspection of Towing Vessels” final rule
established 46 CFR subchapter M, which requires
towing vessels described in 46 CFR 136.105 to
obtain a Certificate of Inspection. When towing
vessels obtain their COI, their status changes from
being an uninspected vessel to an inspected vessel,
affecting which requirements in § 155.710(e) must
be met for someone to serve as the PIC of a fuel oil
transfer. (81 FR 40003, June 20, 2016)

46 CFR part 10, subpart D. Formal
instruction provided by the owner or
operator of a vessel does not require
review or approval by the Coast Guard
prior to delivery.

The Coast Guard compared the
requirement to complete approved
training in order to obtain an MMC with
a Tankerman PIC endorsement for PICs
on inspected vessels and the formal
instruction provided on uninspected
vessels, as a requirement for issuing an
LOD on uninspected vessels. The Coast
Guard could not discern a meaningful
difference in fueling operations on
uninspected towing vessels and
inspected vessels that require
Tankerman-PIC endorsements. As
uninspected vessels move to becoming
inspected vessels their fuel oil transfer
operations do not change, but the
change in the requirement to hold an
MMC means the individuals conducting
the fuel oil transfer must obtain
substantially more costly training and
demonstrate experience with cargo
transfers. While fuel oil transfers are
similar in nature to cargo transfers, they
cannot be used to demonstrate the
service requirements for a Tankerman
PIC endorsement described in 46 CFR
13.203(b). As a result, the Coast Guard
is proposing to allow the use of LODs
on all inspected vessels. The existing
§155.710(e)(1) requirement is overly
burdensome on personnel engaged in
fuel oil transfers on inspected vessels
that require a Declaration of Inspection
(DOI),8 and we have no evidence that it
increases the level of safety of life,
environmental protection, or protection
of property at sea beyond that provided
by the LOD option.

A. Requirements in 33 CFR Part 155 for
Person in Charge of Fuel Oil Transfers

The regulations in § 155.700 require
the designation of a PIC for any transfer
of fuel oil to, from, or within a vessel
with a capacity of 250 or more barrels,
and § 155.710(e) specifically refers to
PICs engaged in the transfer of fuel oil
requiring a DOL Personnel designated as
a PIC through the LOD option described
in 33 CFR 155.715 must receive formal
instruction from the operator or agent of
the vessel to ensure their ability to
safely and adequately carry out the
duties and responsibilities of the PIC.
The Coast Guard believes this formal
instruction, which has been adequate

8 Section 156.150(a) requires a DOI before
commencing any transfer of fuel oil and applies to
vessels with a capacity of 250 barrels or more that
engage in the transfer of oil or hazardous material
on the navigable waters or contiguous zone of the
United States. This requirement does not apply to
public vessels. For source of applicability, see
§156.100.

for uninspected vessels, is also adequate
for inspected vessels. Section 155.710(e)
specifies the qualifications of a PIC for
any fuel oil transfer requiring a DOI on
inspected and uninspected vessels. On
inspected vessels, the PIC of a fuel oil
transfer requiring a DOI must hold a
valid MMC with either an officer
endorsement authorizing service 9 on
board the vessel, or a Tankerman-PIC
endorsement.

Under § 155.710(e)(2), on uninspected
vessels, the PIC of a fuel oil transfer has
the option of either meeting PIC
requirements for inspected vessels, or
being designated as a PIC through an
LOD as described in 33 CFR 155.715.
The LOD must not only designate the
person as a PIC, but it must also state
that the person has received sufficient
formal instruction from the operator or
agent of the vessel to ensure his or her
ability to safely and adequately carry
out the duties and responsibilities of the
PIC described in 33 CFR 156.120 and
156.150.

B. Cargo-Based Origins of Requirements
To Obtain MMC Tankerman-PIC
Endorsement

In 1995, the Coast Guard established
the requirements for Tankerman-PIC
endorsements in 46 CFR part 13, which
were developed primarily for the
transfer of cargo.1? These requirements
were specifically intended to improve
the handling of liquid cargoes and
reduce the risk and severity of spills
from tankships. The provisions were not
necessarily designed for transfers of oil
solely used to fuel the propulsion or
auxiliary machinery of the vessel, but
fuel oil transfers are subject to these part
13 requirements. The part 13 training
and certification requirements, which
include service on tankships and
completion of an approved course for
Tankship Dangerous Liquids,!? are
extensive and appropriate for complex
tankship operations.

9In our references to an officer endorsement
required under § 155.710(e), we are referring to an
officer endorsement authorizing service as a master,
mate, pilot engineer, or operator on the vessel
where the office seeks to serve as a PIC for a fuel
oil transfer.

10 A 1995 interim rule set out the handling,
transfer, and transport of oil and certain hazardous
liquid cargoes in bulk aboard vessels, and at that
time the Coast Guard concluded, “this rule will
improve the handling, transfer, and transport of
these cargoes and reduce the risk and severity of
spillage from tank vessels.” (60 FR 17134, April 4,
1995). When describing approval of tankerman
endorsement courses, we noted that the Coast
Guard would evaluate courses—including
simulated transfer of cargo—to determine the credit
allowed toward meeting the proposed service
requirements (60 FR at 17139).

11 Section 13.201(b)(2) and (4).
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C. Different Standards Are Appropriate
for Fuel Oil Transfers

Since 1998, when the Coast Guard
established the LOD option, it has
recognized that not all of the training
and service requirements for a
Tankerman-PIC endorsement were
necessary for fuel oil transfers. The
Coast Guard’s successful use of LODs
for uninspected vessels reflects that
service on a tankship, and completing
approved training oriented toward
tankships, are not necessary for non-
tankship inspected vessels when
transferring fuel oil. As a result, in
March 2017, the Coast Guard issued
CG-MMC Policy Letter No. 01-17 titled,
“Guidelines for Issuing Endorsements
for Tankerman-PIC Restricted to Fuel
Transfers on Towing Vessels.”

Under CG-MMC Policy Letter No. 01—
17, personnel on towing vessels have
been relieved of some approved training
costs, including travel to and from
training facilities, and applicable tuition
to comply with the full Tankerman-PIC
requirements in 46 CFR part 13. In
addition, CG-MMC Policy Letter No.
01-17 relieves the requirement for
service experience on a tankship.
However, under CG-MMC Policy Letter
No. 01-17, personnel who do not hold
an officer endorsement but who seek to
be a PIC on an inspected towing vessel
still need to obtain an MMC with a
Tankerman-PIC endorsement restricted
to fuel transfers on towing vessels to
comply with § 155.710(e). This policy
eased some of the requirements for
obtaining an MMC with a qualifying
endorsement for inspected towing
vessels, but it did not completely relieve
the burden of obtaining the credential or
maintaining the endorsement through
the renewal process every 5 years and
it only addresses inspected towing
vessels—not other inspected vessels.

The review of the requirements to
obtain an MMC with a Tankerman PIC
endorsement leading to the
development of CG-MMC Policy Letter
No. 01-17 also applies to other
categories of inspected vessels
transferring fuel oil. The requirements
in 46 CFR part 13 were developed
primarily for the transfer of cargo, and
the approved training and service
requirements are not necessary when
transferring fuel oil. Although our
existing requirements for inspected
vessels that receive oil solely to fuel the
propulsion or auxiliary machinery of
the vessel offer some flexibility by
allowing a credentialed officer to act as
the PIC, in practice this is of limited
value because it is a common practice
for towing vessels to engage in
operations such as midstreaming—

fueling while underway and holding the
vessel midstream—where it is not
possible for the officers holding an
MMC to serve as PIC for the fuel
transfer.

D. Federal Advisory Committee
Recommendations

The Coast Guard tasked the Towing
Safety Advisory Committee (TSAC) 12
and Merchant Marine Personnel
Advisory Committee (MERPAC) 13 to
review CG-MMC Policy Letter No. 01—
17 and the existing PIC requirements for
vessel fuel transfers and make
recommendations for amendments.

In December 2017, after reviewing
CG-MMC Policy Letter No. 01-17 and
existing regulations, TSAC
recommended that the Coast Guard
amend § 155.710(e) so that an LOD can
be used by an individual on a towing
vessel inspected under subchapter M to
satisfy the requirements for the transfer
of fuel oil described in 33 CFR 155.710.

MERPAC also reviewed CG-MMC
Policy Letter No. 01-17 and the existing
regulations. In October 2017, MERPAC
issued a report and recommendation
that viewed the policy as an appropriate
interim solution. However, MERPAC
did not endorse requiring MMCs for
PICs for the long term. Instead,
MERPACG recommended a regulatory
change in which all inspected vessels
would have the option to satisfy the PIC
requirement for fuel transfers through
either an LOD, as described in 33 CFR
155.715, or through holding an MMC
with an officer or Tankerman-PIC
endorsement.

The Coast Guard reviewed the
recommendations from both TSAC and
MERPAG, and agreed with MERPAC’s
broader recommendation that all
inspected vessels should have the
option of using an LOD to satisfy the
requirement for designating the PIC of
fuel transfers.

Under the LOD option, a PIC’s formal
instruction is tailored to the vessel
identified in the LOD and must meet the
requirements in § 155.715. This

12[gsued in June 2016, TSAC Task 16-01,
Recommendations Regarding the Implementation of
46 Code of Federal Regulations Subchapter M—
Inspection of Towing Vessels, directed TSAC to
provide “comments on the implementation of
Subchapter M that the Committee feels are
necessary.” In its third report in response to this
task, in December 2017, TSAC issued Report No. 3
that addressed the subject of Persons-In-Charge of
Towing Vessel Fuel Transfers. A copy of this report
is available in the docket.

13]ssued in May 2017, MERPAC Task 99, Towing
Vessel Restricted Tankerman PIC Endorsement,
requested MERPAC to review and comment on CG—
MMC Policy Letter 01-17 and the applicable
regulations and provide recommendations for
amendments, if needed. In October 2017, MERPAC
issued its report, which is available in the docket.

provides an equivalent level of safety of
life, environmental protection, or
protection of property at sea as the
current requirement for a PIC on an
inspected vessel. Therefore, we are
proposing to allow the LOD to be used
by PICs of fuel oil transfers on any
inspected vessel. The TSAC and
MERPAC recommendations are
available in the docket for this
rulemaking.

V. Discussion of Proposed Rule

The Coast Guard proposes to amend
33 CFR 155.710(e), which sets forth the
provisions for the qualifications of the
PIC of any fuel oil transfer requiring a
DOIL. The proposal would not change the
existing requirements for the PIC on
uninspected vessels, and the
requirements for vessels transferring
cargo would also remain unchanged.
The change would provide inspected
vessels two options for meeting
requirements to serve as the PIC of a
fuel oil transfer. Vessel operators could
comply with the current inspected
vessel requirement of having a PIC with
a valid MMC with either an officer or
Tankerman-PIC endorsement, or use the
new option for inspected vessels of
designating a PIC with an LOD as
described in 33 CFR 155.715.

A. Proposed Amendments to
§155.710(e)

We propose to revise the text of
current paragraphs (e)(1) and (e)(2) and
redesignate them as paragraphs (e)(1)(i)
and (e)(1)(ii). We would then
redesignate the remaining paragraphs in
that section and amend a reference in
the redesignated paragraph regarding
tank barges to reflect our removal of
paragraph (e)(2).

With respect to MMCs, we would also
remove obsolete terminology such as
merchant mariner “licenses” and
“Merchant Mariner Documents.” The
Coast Guard ceased issuing those types
of documents in 2009 when we
transitioned to the streamlined MMC.
Also, we would clarify the first sentence
of § 155.710(e) by changing “‘shall
verify”’ to “must verify.”

B. Proposed Amendments to § 155.715

In § 155.715, we would change the
reference to § 155.710(e)(2) so that it
refers to § 155.710(e)(1) instead. This
change would reflect our amendments
to § 155.710(e). Also, to remove a long-
standing conflict of referring to the same
letter as both “letter of instruction” and
“letter of designation,” we would
amend the reference to a letter of
instruction by simply referring to it as
“the letter referenced in
§155.710(e)(1).”
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This letter has become known by the
title we gave it in the § 155.715 heading,
“letter of designation.” Section 155.715
requires the letter to designate the
holder as a PIC of the transfer of fuel oil
and to state that the holder has received
sufficient formal instruction from the
operator or agent of the vessel to ensure
his or her ability to safely and
adequately carry out the duties and
responsibilities of the PIC described in
33 CFR 156.120 and 156.150. Changing
our reference to it as ‘“‘the letter
referenced in § 155.710(e)(1)”” would not
change any of those requirements, but it
would make it clear that “letter of
designation” is the correct way to refer
to the letter referenced in § 155.710(e)
that must satisfy the requirements of
§155.715.

C. Proposed Rule Only Addresses Fuel
Oil Transfers, Not LNG Fuel Transfers

This proposed rule would not apply
to liquefied natural gas (LNG) fuel
transfers. Both §§155.710(e) and
155.715 apply solely to the transfer of
“fuel o0il.” Fuel oil means any oil used
to fuel the propulsion and auxiliary
machinery of the ship carrying the
fuel.14

VI. Regulatory Analyses

A. Regulatory Planning and Review

Executive Orders 13563 (Improving
Regulation and Regulatory Review) and
12866 (Regulatory Planning and
Review) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (Reducing Regulation and
Controlling Regulatory Costs) directs
agencies to reduce regulation and
control regulatory costs and provides
that “for every one new regulation
issued, at least two prior regulations be
identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

The Office of Management and Budget
(OMB) has not designated this rule a
“significant regulatory action,” under
section 3(f) of Executive Order 12866.
Accordingly, OMB has not reviewed it.

14 As provided in § 155.110, this 33 CFR 151.05
definition of “fuel oil” applies to §§ 155.710 and
155.715.

DHS considers this rule to be an
Executive Order 13771 deregulatory
action. See the OMB Memorandum
titled “Guidance Implementing
Executive Order 13771, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”’ (April 5, 2017). Details on the
estimated cost savings of this proposed
rule can be found in the rule’s economic
analysis below.

On June 20, 2016, the Coast Guard
published an Inspection of Towing
Vessels final rule.1s The Coast Guard
estimated the rule would apply to more
than 5,500 towing vessels that had
previously been uninspected vessels.
That rule established 46 CFR subchapter
M, Towing Vessels (parts 136 through
144), which requires vessels subject to
it to obtain a certificate of inspection
(COI). The phase-in period for obtaining
a COI under subchapter M runs from
July 20, 2018, to July 20, 2022.16

As uninspected vessels subject to the
requirements of 33 CFR 155.710(e)(2),
these towing vessels had the flexibility
of designating a PIC of a fuel oil transfer
through an LOD rather than meeting the
requirement to have a mariner aboard
with a valid MMC with an officer or
Tankerman-PIC endorsement.’” When a
towing vessel covered by the 2016 rule
(81 FR 40003) obtains a COI, it will
become an inspected vessel subject to
the requirements of 33 CFR
155.710(e)(1) under which individuals
designated as PIC of a fuel oil transfer
must hold an MMC with either an
officer or Tankerman-PIC endorsement.
When exercising the option to designate
a PIC through an LOD, the cost of
providing formal instruction as
described in 33 CFR 155.715 is borne by
vessel operating companies; whereas,
we are assuming the cost of obtaining
the approved training for an MMC with
a Tankerman-PIC endorsement is borne
by the individual obtaining the
credential, making the MMC
requirement relatively more expensive
for individuals who perform the same
function in either case. Further, because
a Tankerman-PIC endorsement is
available as a minimum qualification,

15 See 81 FR 40003, June 20, 2016.

16 See 46 CFR 136.202, which calls for 25 percent
of the vessels to have COIs by July 22, 2019. It also
calls for an additional 25 percent to obtain COIs for
each of the remaining 3 years of the phase-in
period. The final rule was made effective July 20,
2016, but it delayed implementation of most of its
part 140 operations requirements, part 141
lifesaving requirements, part 142 fire protection
requirements, part 143 machinery and electrical
systems and equipment requirements, and part 144
construction and arrangement requirements until
July 20, 2018. See §§140.105, 141.105, 142.105,
143.200, and 144.105.

17In previous information collections letters of
designation, LODs are referred to as letters of
instruction (LOIs).

we do not assume that an individual
would choose to obtain an officer
endorsement as their qualificatio