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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1717
RIN 0572-AC40

Streamlining Electric Program
Procedures

AGENCY: Rural Utilities Service, USDA.
ACTION: Correcting amendment.

SUMMARY: The Rural Utilities Service
(RUS or Agency) published a final rule
in the Federal Register on July 9, 2019,
entitled “Streamlining Electric Program
Procedures,” to make revisions to
several regulations to streamline its
procedures for Electric Program
borrowers, including its loan
application requirements, approval of
work plans and load forecasts, use of
approved contracts and system design
procedures. The Agency found an error
in this publication, after the published
rule became effective. This document
will correct the final regulation.

DATES: Effective on July 31, 2019.

FOR FURTHER INFORMATION CONTACT:
Michele Brooks, Team Lead, Rural
Development Innovation Center—
Regulatory Team, USDA, 1400
Independence Avenue SW, Stop 1522,
Room 4266, South Building,
Washington, DC 20250-1522.
Telephone: (202) 690-1078. Email
michele.brooks@wdc.usda.gov.
SUPPLEMENTARY INFORMATION:

Need for Correction

On July 9, 2019 (84 FR 32607), the
Rural Utilities Services (RUS) issued a
final rule entitled ““Streamlining Electric
Program Procedures,” to revise several
regulations to streamline its procedures
for Electric Program borrowers,
including its loan application
requirements, approval of work plans
and load forecasts, use of approved
contracts and system design procedures.

Inadvertently, revisions were made to
the entire paragraph (c) of section

1717.856, which resulted in eliminating
paragraphs (c)(1) through (4) instead of
revising the introductory text only of
paragraph (c). This document corrects
the final regulation to add those
portions that were removed by mistake.

List of Subject in 7 CFR Part 1717

Administrative practice and
procedure, Electric power, Electric
power rates, Electric Utilities,
Intergovernmental relations,
Investments, Loan program-energy,
Reporting and recordkeeping
requirements, Rural areas.

PART 1717—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
INSURED AND GUARANTEED
ELECTRIC LOANS

m 1. The authority citation for part 1717
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart R—Lien Accommodations and
Subordinations for 100 Percent Private
Financing

m 2. Amend § 1717.856 by adding
paragraph (c)(1) through (c)(4), to read
as follows:

§1717.856 Application contents: Normal
review—100 percent private financing.

* * * * *

(C] * *x *

(1) The borrower is current on all of
its financial obligations and is in
compliance with all requirements of its
mortgage and loan agreement with RUS;

(2) In RUS’s judgment, granting a lien
accommodation or subordination for the
proposed loan will not adversely affect
the repayment and security of
outstanding debt of the borrower owed
to or guaranteed by RUS;

(3) The borrower has achieved the
TIER and DSC and any other coverage
ratios required by its mortgage or loan
contract in each of the two most recent
calendar years; and

(4) The amount of the proposed loan
does not exceed the lesser of $10
million or 10 percent of the borrower’s
current net utility plant;

* * * * *

Chad Rupe,

Administrator, Rural Utilities Service.
[FR Doc. 2019-15859 Filed 7—30-19; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 13 and 406

Office of the Secretary

14 CFR Part 383

Saint Lawrence Seaway Development
Corporation

33 CFR Part 401
Maritime Administration
46 CFR Parts 221, 307, 340, and 356

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 107, 171, and 190
Federal Railroad Administration

49 CFR Parts 209, 213, 214, 215, 216,
217, 218, 219, 220, 221, 222, 223, 224,
225, 227, 228, 229, 230, 231, 232, 233,
234, 235, 236, 237, 238, 239, 240, 241,
242, 243, 244, 270, and 272

Federal Motor Carrier Safety
Administration

49 CFR Part 386

National Highway Traffic Safety
Administration

49 CFR Part 578
RIN 2105-AE80

Revisions to Civil Penalty Amounts

AGENCY: Department of Transportation.
ACTION: Final rule.

SUMMARY: In accordance with the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015, this final rule provides the 2019
inflation adjustment to civil penalty
amounts that may be imposed for
violations of certain DOT regulations.
DATES: Effective July 31, 2019.

FOR FURTHER INFORMATION CONTACT:
Analiese Marchesseault, Attorney-
Adpvisor, Office of the General Counsel,
U.S. Department of Transportation, 1200
New Jersey Ave. SE, Washington, DC
20590, analiese.marchesseault@dot.gov.
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SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

This rule implements the Federal
Civil Penalties Inflation Adjustment Act
of 1990 (FCPIAA), Public Law 101410,
as amended by the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (2015 Act),
Public Law 114-74, 129 Stat. 599,
codified at 28 U.S.C. 2461 note. The
FCPIAA and the 2015 Act require
federal agencies to adjust minimum and
maximum civil penalty amounts for
inflation to preserve their deterrent
impact. The 2015 Act amended the
formula and frequency of inflation
adjustments. It required an initial catch-
up adjustment in the form of an interim
final rule, followed by annual
adjustments of civil penalty amounts
using a statutorily mandated formula.
Section 4(b)(2) of the 2015 Act
specifically directs that the annual
adjustment be accomplished through
final rule without notice and comment.
This rule is effective immediately.

The Department’s authorities over the
specific civil penalty regulations being
amended by this rule are provided in
the preamble discussion below.

I. Background

On November 2, 2015, the President
signed into law the 2015 Act, which
amended the FCPIAA, to improve the

effectiveness of civil monetary penalties
and to maintain their deterrent effect.
The 2015 Act requires federal agencies
to: (1) Adjust the level of civil monetary
penalties with an initial “catch-up”
adjustment through an interim final rule
(IFR); and (2) make subsequent annual
adjustments for inflation.

The 2015 Act directed the Office of
Management and Budget (OMB) to issue
guidance on implementing the required
annual inflation adjustment no later
than December 15 of each year.? On
December 14, 2018, OMB released this
required guidance, in OMB
Memorandum M-19-04, which
provides instructions on how to
calculate the 2019 annual adjustment.
To derive the 2019 adjustment, the
Department must multiply the
maximum or minimum penalty amount
by the percent change between the
October 2018 Consumer Price Index for
All Urban Consumers (CPI-U) and the
October 2017 CPI-U. In this case, as
explained in OMB Memorandum M—-19—
04, the percent change between the
October 2018 CPI-U and the October
2017 CPI-U is 1.02522.

II. Dispensing With Notice and
Comment

This final rule is being published
without notice and comment and with
an immediate effective date.

The 2015 Act provides clear direction
for how to adjust the civil penalties, and
clearly states at section 4(b)(2) that this
adjustment shall be made
“notwithstanding section 553 of title 5,
United States Code.”” By operation of the
2015 Act, DOT must publish an annual
adjustment by January 15 of every year,
and the new levels take effect upon
publication of the rule. Accordingly,
DOT is publishing this final rule
without prior notice and comment, and
with an immediate effective date.

II1. Discussion of the Final Rule

In 2016, OST and DOT’s operating
administrations with civil monetary
penalties promulgated the “catch up”
IFR required by the 2015 Act. All DOT
operating administrations have already
finalized their “catch up” IFRs and this
rule makes the annual inflation
adjustment required by the 2015 Act.

The Department emphasizes that this
rule adjusts penalties prospectively, and
therefore the penalty adjustments made
by this rule will apply only to violations
that take place after this rule becomes
effective. This rule also does not change
previously assessed or enforced
penalties that DOT is actively collecting
or has collected.

A. OST 2019 Adjustments

OST’s 2019 civil penalty adjustments
are summarized in the chart below.

New penalty
o P Existing (existing
Description Citation penalty penalty x
1.02522)
General civil penalty for violations of certain aviation economic reg- | 49 U.S.C. 46301(a)(1) ...c.ccevverene $33,333 $34,174
ulations and statutes.
General civil penalty for violations of certain aviation economic reg- | 49 U.S.C. 46301(a)(1) ...c.ccevverene 1,466 1,503
ulations and statutes involving an individual or small business
concern.
Civil penalties for individuals or small businesses for violations of | 49 U.S.C. 46301(a)(5)(A) ............ 13,333 13,669
most provisions of Chapter 401 of Title 49, including the anti-dis-
crimination provisions of sections 40127 and 41705 and rules
and orders issued pursuant to these provisions.
Civil penalties for individuals or small businesses for violations of | 49 U.S.C. 46301(a)(5)(C) ............ 6,666 6,834
49 U.S.C. 41719 and rules and orders issued pursuant to that
provision.
Civil penalties for individuals or small businesses for violations of | 49 U.S.C. 46301(a)(5)(D) ............ 3,334 3,418
49 U.S.C. 41712 or consumer protection rules and orders issued
pursuant to that provision.
B. FAA 2019 Adjustments
The FAA’s 2019 adjustments are
summarized in the chart below.
New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Violation of hazardous materials transportation law .......... 49 U.S.C. 5123()(1) weovevevreereereeriereeneennens $79,976 $81,993

128 U.S.C. 2461 note.
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New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Violation of hazardous materials transportation law result- | 49 U.S.C. 5123(a)(2) ...c.cceovererreerrerieenenenns 186,610 191,316
ing in death, serious illness, severe injury, or substan-
tial property destruction.
Minimum penalty for violation of hazardous materials | 49 U.S.C. 5123(a)(3) ..ccooervveenverireeneniineene 481 493
transportation law relating to training.
Maximum penalty for violation of hazardous materials | 49 U.S.C. 5123(a)(3) ...cccovrvveenverireerieiriieene 79,976 81,993
transportation law relating to training.
Violation by a person other than an individual or small | 49 U.S.C. 46301(a)(1) ..eecoeeveeriveereiriieeninens 33,333 34,174
business concern under 49 U.S.C. 46301(a)(1)(A) or
(B).
Violation by an airman serving as an airman under 49 | 49 U.S.C. 46301(a)(1) .eoceeoererieenenernrinienns 1,466 1,501
U.S.C. 46301(a)(1)(A) or (B) (but not covered by
46301(a)(5)(A) or (B)).
Violation by an individual or small business concern | 49 U.S.C. 46301(a)(1) ..cocoeeveerieeereiriiennenens 1,466 1,501
under 49 U.S.C. 46301(a)(1)(A) or (B) (but not covered
in 49 U.S.C. 46301(a)(5)).
Violation by an individual or small business concern (ex- | 49 U.S.C. 46301(a)(5)(A) ervereeerreriernveneenns 13,333 13,669
cept an airman serving as an airman) under 49 U.S.C.
46301(a)(5)(A)(i) or (ii).
Violation by an individual or small business concern re- | 49 U.S.C. 46301(a)(5)(B)(i) --eecveervvervveenunenn 13,333 13,669
lated to the transportation of hazardous materials.
Violation by an individual or small business concern re- | 49 U.S.C. 46301(a)(5)(B)(ii) ...ccoeerveervveenenenn 13,333 13,669
lated to the registration or recordation under 49 U.S.C.
chapter 441, of an aircraft not used to provide air
transportation.
Violation by an individual or small business concern of 49 | 49 U.S.C. 46301(a)(5)(B)(iii) ....cccevveerivernennne 13,333 13,669
U.S.C. 44718(d), relating to limitation on construction
or establishment of landfills.
Violation by an individual or small business concern of 49 | 49 U.S.C. 46301(a)(5)(B)(iV) ...cccovvrerrverennne 13,333 13,669
U.S.C. 44725, relating to the safe disposal of life-lim-
ited aircraft parts.
Tampering with a smoke alarm device .........cccccevvriieennn. 49 U.S.C. 46301(D) «eceveeveerreeieenieenieeeieene 4,280 4,388
Knowingly providing false information about alleged viola- | 49 U.S.C. 46302 ........ccccccmivirerienerieennenn 23,246 23,832
tion involving the special aircraft jurisdiction of the
United States.
Interference with cabin or flight crew ..........cccocevninieeenn. 49 U.S.C. 468318 ..ooeeeeeeereeeeee et 235,000 35,883
Permanent closure of an airport without providing suffi- | 49 U.S.C. 46319 ......ccccoiviriiniiieneceeee 13,333 13,669
cient notice.
Operating an unmanned aircraft and in so doing know- | 49 U.S.C. 46320 ........cccccvrvvereieenrenennenenns 20,408 20,923
ingly or recklessly interfering with a wildfire suppres-
sion, law enforcement, or emergency response effort.
Violation of 51 U.S.C. 50901-50923, a regulation issued | 51 U.S.C. 50917(C) ....cccervvrrmmerireerieriieeninnns 234,247 240,155
under these statutes, or any term or condition of a li-
cense or permit issued or transferred under these stat-
utes.

In addition to the civil penalties listed
in the above chart, FAA regulations also
provide for maximum civil penalties for
violation of 49 U.S.C. 47528—-47530,
relating to the prohibition of operating
certain aircraft not complying with stage
3 noise levels. Those civil penalties are

identical to the civil penalties imposed
under 49 U.S.C. 46301(a)(1) and (a)(5),
which are detailed in the above chart,
and therefore, the noise-level civil
penalties will be adjusted in the same

manner as the section 46301(a)(1) and
(a)(5) civil penalties.

C. NHTSA 2019 Adjustments

NHTSA’s 2019 civil penalty
adjustments are summarized in the
chart below.3

New penalty
Description Citation Existing penalty | (existing penalty x
1.02522)
Maximum penalty amount for each violation of the Safety Act ........ 49 U.S.C. 30165(a)(1), $21,780 $22,329
30165(a)(3).

2Congress amended § 46318 on October 5, 2018,
to increase the statutory maximum from $25,000 to
$35,000. FAA Reauthorization Act of 2018, Public
Law 115-254, section 339, 132 Stat. 3186, 3282.
Accordingly, the inflation adjustment is being
applied to this statutory maximum.

30n December 28, 2016, NHTSA published a
final rule regarding some aspects of its IFR

provisions regarding Corporate Average Fuel

Economy (CAFE) penalties. 81 FR 95489 (Dec. 28,

2016). On July 12, 2017, NHTSA announced that it
was reconsidering that final rule. 82 FR 32140 (July

12, 2017). Accordingly, the CAFE civil penalty
provisions at 49 U.S.C. 32912(b)—(c) and 49 CFR
578.6(h)(2), which are the subject of the

reconsideration, are not being adjusted in the final

rule promulgated herein. Instead, they will be
addressed in a separate final rule for which an
NPRM has been issued. 83 FR 13904 (Apr. 2, 2018).
The provision in 49 CFR 578.6(h)(1), establishing
the maximum civil penalty for each violation of 49
U.S.C. 32911(a), will also be addressed in that
separate notice.
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New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Maximum penalty amount for a related series of violations of the | 49 U.S.C. 30165(a)(1), 108,895,910 111,642,265
Safety Act. 30165(a)(3).
Maximum penalty per school bus related violation of the Safety Act | 49 U.S.C. 30165(a)(2)(A) ............ 12,383 12,695
Maximum penalty amount for a series of school bus related viola- | 49 U.S.C. 30165(a)(2)(B) ............ 18,574,064 19,042,502
tions of the Safety Act.
Maximum penalty per violation for filing false or misleading reports | 49 U.S.C. 30165(a)(4) ...c..ccvecveenee 5,332 5,466
Maximum penalty amount for a series of violations related to filing | 49 U.S.C. 30165(a)(4) .....c.cccovun... 1,066,340 1,093,233
false or misleading reports.
Maximum penalty amount for each violation of the reporting re- | 49 U.S.C. 30505 ..........ccervurnnnne 1,739 1,783
quirements related to maintaining the National Motor Vehicle
Title Information System.
Maximum penalty amount for each violation of a bumper standard | 49 U.S.C. 32507(a) .......cccccvrvueene 2,852 2,924
under the Motor Vehicle Information and Cost Savings Act (Pub.
L. 92-513, 86 Stat. 953, (1972)).
Maximum penalty amount for a series of violations of a bumper | 49 U.S.C. 32507(Q) ........ccecevrurne 3,176,131 3,256,233
standard under the Motor Vehicle Information and Cost Savings
Act (Pub. L. 92-513, 86 Stat. 953, (1972)).
Maximum penalty amount for each violation of 49 U.S.C. 32308(a) | 49 U.S.C. 32308(b) .......ccccvvrueene 2,852 2,924
related to providing information on crashworthiness and damage
susceptibility.
Maximum penalty amount for a series of violations of 49 U.S.C. | 49 U.S.C. 32308(b) .......ccecurrurne 1,555,656 1,594,890
32308(a) related to providing information on crashworthiness and
damage susceptibility.
Maximum penalty for each violation related to the tire fuel effi- | 49 U.S.C. 32308(C) ......cccevvvrueenee 59,029 60,518
ciency information program.
Maximum civil penalty for willfully failing to affix, or failing to main- | 49 U.S.C. 32309 ..........cccecurnnne. 1,739 1,783
tain, the label requirement in the American Automobile Labeling
Act (Pub. L. 102-388, 106 Stat. 1556 (1992)).
Maximum penalty amount per violation related to odometer tam- | 49 U.S.C. 32709 .........ccccevvrreenne 10,663 10,932
pering and disclosure.
Maximum penalty amount for a related series of violations related | 49 U.S.C. 32709 ........cccevvveienne 1,066,340 1,093,233
to odometer tampering and disclosure.
Maximum penalty amount per violation related to odometer tam- | 49 U.S.C. 32710 .......ccecvrcvrnnne. 10,663 10,932
pering and disclosure with intent to defraud.
Maximum penalty amount for each violation of the Motor Vehicle | 49 U.S.C. 33115(a) ......c.ccecvrnene. 2,343 2,402
Theft Law Enforcement Act of 1984 (Vehicle Theft Act), sec.
608, Public Law 98-547, 98 Stat. 2762 (1984).
Maximum penalty amount for a related series of violations of the | 49 U.S.C. 33115(a) .......cceoevrueenee 585,619 600,388
Motor Vehicle Theft Law Enforcement Act of 1984 (Vehicle Theft
Act), sec. 608, Public Law 98-547, 98 Stat. 2762 (1984).
Maximum civil penalty for violations of the Anti-Car Theft Act (Pub. | 49 U.S.C. 33115(b) ......c.cercurrnnne. 173,951 178,338
L. 102-519, 106 Stat. 3393 (1992)) related to operation of a
chop shop.
Maximum civil penalty for a violation under the medium- and | 49 U.S.C. 32902 ............ccecurnnne 40,852 41,882
heavy-duty vehicle fuel efficiency program.
D. FMCSA 2019 Adjustments A and B to 49 CFR part 386. The 2019
FMCSA'’s civil penalties affected by adjustments to these civil penalties are
this rule are all located in Appendices summarized in the chart below.
New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Appendix A 1l SUDPOENA .......ccoeviuiiiiiieieeee e 49 U.S.C. 525 ..o $1,066 $1,093
Appendix A [l SUDPOENA .......ccccvruiiiiiieieeece e 49 U.S.C. 525 ..o 10,663 10,932
Appendix A IV (a) Out-of-service order (operation of CMV | 49 U.S.C. 521(D)(7) eeovevervrererieerreneeniennens 1,848 1,895
by driver).
Appendix A IV (b) Out-of-service order (requiring or per- | 49 U.S.C. 521(b)(7)) .eeecveerevrveeniinieeieeee. 18,477 18,943
mitting operation of CMV by driver).
Appendix A IV (c) Out-of-service order (operation by driv- | 49 U.S.C. 521(D)(7) .eecovvrverneeiieiiierieeiene 1,848 1,895
er of CMV or intermodal equipment that was placed
out of service).
Appendix A IV (d) Out-of-service order (requiring or per- | 49 U.S.C. 521(b)(7) eevoveerevrieeeniiiieeieene 18,477 18,943
mitting operation of CMV or intermodal equipment that
was placed out of service).
Appendix A IV (e) Out-of-service order (failure to return | 49 U.S.C. 521(D)(2)(B) .eeeecoveerrreeeeieenerennn. 924 947

written certification of correction).
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New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Appendix A IV (g) Out-of-service order (failure to cease | 49 U.S.C. 521(D)(2)(F) -.eoervverereerrereerrennens 26,659 27,331
operations as ordered).
Appendix A IV (h) Out-of-service order (operating in vio- | 49 U.S.C. 521(D)(7) ..ccveervverneeiiieniereeeiee 23,426 24,017
lation of order).
Appendix A IV (i) Out-of-service order (conducting oper- | 49 U.S.C. 521(b)(2)(A) and (b)(7)) ..ccervevven. 15,040 15,419
ations during suspension or revocation for failure to
pay penalties).
Appendix A IV (j) (conducting operations during suspen- | 49 U.S.C. 521(0)(7) ..ceoeverveererieereneeniennns 23,426 24,017
sion or revocation).
Appendix B (a)(1) Recordkeeping—maximum penalty per | 49 U.S.C. 521(b)(2)(B)(i) -+eeveeeveererrieeenenns 1,239 1,270
day.
Appendix B (a)(1) Recordkeeping—maximum total pen- | 49 U.S.C. 521(b)(2)(B)(i) ...eecveereverireereeenne 12,383 12,695
alty.
Appendix B (a)(2) Knowing falsification of records ............ 49 U.S.C. 521(D)(2)(B)(ii) «ovververreerverreervennens 12,383 12,695
Appendix B (a)(3) Non-recordkeeping violations ............... 49 U.S.C. 521(D)(2)(A) wevververrereererieerrenes 15,040 15,419
Appendix B (a)(4) Non-recordkeeping violations by driv- | 49 U.S.C. 521(0)(2)(A) ..cceeveervreerineerienns 3,760 3,855
ers.
Appendix B (a)(5) Violation of 49 CFR 392.5 (first convic- | 49 U.S.C. 31310(I)(2)(A) eeereerveereerieeenennns 3,096 3,174
tion).
Appendix B (a)(5) Violation of 49 CFR 392.5 (second or | 49 U.S.C. 31310(i)(2)(A) .cceereveerrrrireriieenne. 6,192 6,348
subsequent conviction).
Appendix B (b) Commercial driver’s license (CDL) viola- | 49 U.S.C. 521(b)(2)(C) ..cevvevreveerereienieennee 5,591 5,732
tions.
Appendix B (b)(1): Special penalties pertaining to viola- | 49 U.S.C. 31310(i)(2)(A) .cceevvvevverieeieenne. 3,096 3,174
tion of out-of-service orders (first conviction).
Appendix B (b)(1) Special penalties pertaining to violation | 49 U.S.C. 31310())(2)(A) eecererreerreneeriennns 6,192 6,348
of out-of-service orders (second or subsequent convic-
tion).
Appendix B (b)(2) Employer violations pertaining to know- | 49 U.S.C. 521(0)(2)(C) ...ccecovrvrvvervreerienens 5,591 5,732
ingly allowing, authorizing employee violations of out-
of-service order (minimum penalty).
Appendix B (b)(2) Employer violations pertaining to know- | 49 U.S.C. 31310())(2)(C) ..ecoevvrveerereeriennns 30,956 31,737
ingly allowing, authorizing employee violations of out-
of-service order (maximum penalty).
Appendix B (b)(3) Special penalties pertaining to railroad- | 49 U.S.C. 31310(j)(2)(B) ...ccevovvevvveriirrieenne. 16,048 16,453
highway grade crossing violations.
Appendix B (d) Financial responsibility violations .............. 49 U.S.C. 31138(d)(1), 31139(g)(1) ..eevennee 16,499 16,915
Appendix B (e)(1) Violations of Hazardous Materials Reg- | 49 U.S.C. 5123(a)(1) ..cceooervervrieercneenienns 79,976 81,993
ulations (HMRs) and Safety Permitting Regulations
(transportation or shipment of hazardous materials).
Appendix B (e)(2) Violations of Hazardous Materials Reg- | 49 U.S.C. 5123(a)(3) ..cccovervvervrieercneeniennens 481 493
ulations (HMRs) and Safety Permitting Regulations
(training)—minimum penalty.
Appendix B (e)(2): Violations of Hazardous Materials | 49 U.S.C. 5123()(1) .occevcerveervrieeriieenienens 79,976 81,993
Regulations (HMRs) and Safety Permitting Regulations
(training)—maximum penalty.
Appendix B (e)(3) Violations of Hazardous Materials Reg- | 49 U.S.C. 5123(a)(1) ..ccevcerveervrieercneenicnns 79,976 81,993
ulations (HMRs) and Safety Permitting Regulations
(packaging or container).
Appendix B (e)(4): Violations of Hazardous Materials | 49 U.S.C. 5123(a)(1) ..ccoeevrevrvreenveriieeiieenne. 79,976 81,993
Regulations (HMRs) and Safety Permitting Regulations
(compliance with FMCSRs).
Appendix B (e)(5) Violations of Hazardous Materials Reg- | 49 U.S.C. 5123(a)(2) ...ccccoveereveenreriveenieeene. 186,610 191,316
ulations (HMRs) and Safety Permitting Regulations
(death, serious illness, severe injury to persons; de-
struction of property).
Appendix B (f)(1) Operating after being declared unfit by | 49 U.S.C. 521(0)(2)(F) -..cceeevvrvrveercreerienens 26,659 27,331
assignment of a final “unsatisfactory” safety rating
(generally).
Appendix B (f)(2) Operating after being declared unfit by | 49 U.S.C. 5123(@)(1) ..cceecervvervrieeriieerienens 79,976 81,993
assignment of a final “unsatisfactory” safety rating
(hazardous materials)—maximum penalty.
Appendix B (f)(2): Operating after being declared unfit by | 49 U.S.C. 5123(2)(2) ...ccccevvvervrieercneenienens 186,610 191,316
assignment of a final “unsatisfactory” safety rating
(hazardous materials)—maximum penalty if death, seri-
ous illness, severe injury to persons; destruction of
property.
Appendix B (g)(1): Violations of the commercial regula- | 49 U.S.C. 14901(Q) ...cccvvvvrrnveenveenierieeienns 10,663 10,932
tions (CR) (property carriers).
Appendix B (g)(2) Violations of the CRs (brokers) ............ 49 U.S.C. 14916(C) wvvveevrrreerrererieieeesieneannns 10,663 10,932
Appendix B (g)(3) Violations of the CRs (passenger car- | 49 U.S.C. 14901(@) ...cccvververrereereneeniennns 26,659 27,331

riers).
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Description

Citation

Existing penalty

New penalty
(existing penalty x
1.02522)

Appendix B (g)(4) Violations of the CRs (foreign motor
carriers, foreign motor private carriers).

Appendix B (g)(5) Violations of the CRs (foreign motor
carriers, foreign motor private carriers before imple-
mentation of North American Free Trade Agreement
land transportation provisions)}—maximum penalty for
intentional violation.

Appendix B (g)(5) Violations of the CRs (foreign motor
carriers, foreign motor private carriers before imple-
mentation of North American Free Trade Agreement
land transportation provisions)—maximum penalty for a
pattern of intentional violations.

Appendix B (g)(6) Violations of the CRs (motor carrier or
broker for transportation of hazardous wastes)—min-
imum penalty.

Appendix B (g)(6) Violations of the CRs (motor carrier or
broker for transportation of hazardous wastes)—max-
imum penalty.

Appendix B (g)(7): Violations of the CRs (HHG carrier or
freight forwarder, or their receiver or trustee).

Appendix B (g)(8) Violation of the CRs (weight of HHG
shipment, charging for services)—minimum penalty for
first violation.

Appendix B (g)(8) Violation of the CRs (weight of HHG
shipment, charging for services) subsequent violation.
Appendix B (g)(10) Tariff violations
Appendix B (g)(11) Additional tariff violations (rebates or

concessions)—first violation.

Appendix B (g)(11) Additional tariff violations (rebates or
concessions)—subsequent violations.

Appendix B (g)(12): Tariff violations (freight forwarders)—
maximum penalty for first violation.

Appendix B (g)(12): Tariff violations (freight forwarders)—
maximum penalty for subsequent violations.

Appendix B (g)(13): Service from freight forwarder at less
than rate in effect—maximum penalty for first violation.
Appendix B (g)(13): Service from freight forwarder at less
than rate in effect—maximum penalty for subsequent

violation(s).

Appendix B (g)(14): Violations related to loading and un-
loading motor vehicles.

Appendix B (g)(16): Reporting and recordkeeping under
49 U.S.C. subtitle IV, part B (except 13901 and
13902(c)—minimum penalty.

Appendix B (g)(16): Reporting and recordkeeping under
49 U.S.C. subtitle IV, part B—maximum penalty.

Appendix B (g)(17): Unauthorized disclosure of informa-
tion.

Appendix B (g)(18): Violation of 49 U.S.C. subtitle IV,
part B, or condition of registration.

Appendix B (g)(21)(i): Knowingly and willfully fails to de-
liver or unload HHG at destination.

Appendix B (g)(22): HHG broker estimate before entering
into an agreement with a motor carrier.

Appendix B (g)(23): HHG transportation or broker serv-
ices—registration requirement.

Appendix B (h): Copying of records and access to equip-
ment, lands, and buildings—maximum penalty per day.

Appendix B (h): Copying of records and access to equip-
ment, lands, and buildings—maximum total penalty.

Appendix B (i)(1): Evasion of regulations under 49 U.S.C.
ch. 5, 51, subchapter Il of 311 (except 31138 and
31139), 31302-31304, 31305(b), 31310(g)(1)(A),
31502—minimum penalty for first violation.

Appendix B (i)(1): Evasion of regulations under 49 U.S.C.
ch. 5, 51, subchapter Il of 311 (except 31138 and
31139), 31302-31304, 31305(b), 31310(g)(1)(A),
31502—maximum penalty for first violation.

Appendix B (i)(1): Evasion of regulations under 49 U.S.C.
ch. 5, 51, subchapter Il of 311 (except 31138 and
31139), 31302-31304, 31305(b), 31310(g)(1)(A),
31502—minimum penalty for subsequent violation(s).

49 U.S.C.
49 U.S.C.

49 U.S.C.

49 U.S.C.

49 U.S.C.

149 U.S.C.

49 U.S.C.

49 U.S.C.

49 US.C.
49 US.C.

49 U.S.C.
49 U.S.C.
49 U.S.C.
49 U.S.C.
49 U.S.C.

49 U.S.C.
49 U.S.C.

49 U.S.C.
49 U.S.C.
49 U.S.C.
49 U.S.C.
49 U.S.C.
49 U.S.C.
49 U.S.C.
49 U.S.C.

49 U.S.C.

49 US.C.

49 US.C.

14901(Q) eoveereereeereereerereeeeeseeeee

14901 note .....oooveeeeiieiii

14901 NOtE .ovvveveieeeee e,

SETOR1(S) N

SETOR1(S) N

14901 (d)(1)

1490T(E) werrveeeerererererseeeeeereeeee

1490T(E) werreeeeereeererrseeerereeee

13702, 14903 ...ovooeveeeerrerenne.
14904(8) werreeeeerereererseeesreeser

14904(8) o evvvoooeeeeeeeeeeenn,

14904(b)(1)

14904(b)(1)

14904(b)(2)

14904(b)(2)

14905

14901

14907

14908

14910

14905

14901 (d)(2)
14901 (d)(3)

521(b)(2)(E)

521(b)(2)(E)

10,663

14,664

36,662

21,327

42,654

1,604

3,210

8,025

160,484
320

401
803
3,210
803

3,210

16,048

1,066

8,025
3,210
803
16,048
12,383
30,956
1,239
12,383

2,133

5,332

2,665

10,932

15,034

37,587

21,865

43,730

1,644

3,291

8,227

164,531
328

411
823
3,291
823

3,291

16,453

1,093

8,227
3,291
823
16,453
12,695
31,737
1,270
12,695

2,187

5,466

2,732
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New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Appendix B (i)(1): Evasion of regulations under 49 U.S.C. | 49 U.S.C. 524 ........ccceiiiiriinenereeee e 7,997 8,199
ch. 5, 51, subchapter lll of 311 (except 31138 and
31139), 31302-31304, 31305(b), 31310(g)(1)(A),
31502—maximum penalty for subsequent violation(s).
Appendix B (i)(2): Evasion of regulations under 49 U.S.C. | 49 U.S.C. 14906 .........ccecvrierrvrieerenecrnennnns 2,133 2,187
subtitle IV, part B—minimum penalty for first violation.
Appendix B (i)(2): Evasion of regulations under 49 U.S.C. | 49 U.S.C. 14906 .......cccocvrivrrvrieereneernennens 5,332 5,466
subtitle 1V, part B—minimum penalty for subsequent
violation(s).
E. FRA 2019 Adjustments
FRA’s 2019 civil penalty adjustments
are summarized in the chart below.
New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Minimum rail safety penalty .........ccccceeenniiiinicneeee 49 $870 $892
Ordinary maximum rail safety penalty ..........cccocceviniiiinne 49 28,474 29,192
Maximum penalty for an aggravated rail safety violation .. | 49 U.S. . 113,894 116,766
Minimum penalty for hazardous materials training viola- | 49 U.S.C. 5123 ........cccccoiiiiiiiiiiiiiicee 481 493
tions.
Maximum penalty for ordinary hazardous materials viola- | 49 U.S.C. 5123 .........ccccooviiiiiiiiiiicee 79,976 81,993
tions.
Maximum penalty for aggravated hazardous materials | 49 U.S.C. 5123 .......cccociviiiiiiiiiiiiee 186,610 191,316
violations.
F. PHMSA 2019 Adjustments
PHMSA’s 2019 civil penalty
adjustments are summarized in the
chart below.
New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Maximum penalty for hazardous materials violation .......... 49 U.S.C. 5123 ..o $79,976 $81,993
Maximum penalty for hazardous materials violation that | 49 U.S.C. 5123 .......ccceoiiiniininiireeee 186,610 191,316
results in death, serious illness, or severe injury to any
person or substantial destruction of property.
Minimum penalty for hazardous materials training viola- | 49 U.S.C. 5123 ......cccciiiiiiiiiieieenee e 481 493
tions.
Maximum penalty for each pipeline safety violation .......... 49 U.S.C. 60122(2)(1) woevveeerrrererrrrereriereaannns 213,268 218,647
Maximum penalty for a related series of pipeline safety | 49 U.S.C. 60122(a)(1) .....ccevvererrvererieeneene 2,132,679 2,186,465
violations.
Maximum penalty for liquefied natural gas pipeline safety | 49 U.S.C. 60122(a)(2) ......ccceveerrvererieeruennn 77,910 79,875
violation.
Maximum penalty for discrimination against employees | 49 U.S.C. 60122(a)(3) .....cccovererrvererieereennn 1,239 1,270
providing pipeline safety information.
G. MARAD 2019 Adjustments
MARAD’s 2019 civil penalty
adjustments are summarized in the
chart below.
New penalty
Description Citation Existing penalty | (existing penalty x
1.02522)
Maximum civil penalty for a single violation of any provi- | 46 U.S.C. 31309 .......cccccciniiiniinieininiieene $20,521 $21,038

sion under 46 U.S.C. Chapter 313 and all of Subtitle IlI
related MARAD regulations, except for violations of 46
U.S.C. 31329.
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New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Maximum civil penalty for a single violation of 46 U.S.C. | 46 U.S.C. 31330 .......ccccceviemrrirernercreennenns 51,302 52,596
31329 as it relates to the court sales of documented
vessels.
Maximum civil penalty for a single violation of 46 U.S.C. | 46 U.S.C. 56101(€) ...cecevevrverniienieenieeiieene 19,639 21,134
56101 as it relates to approvals required to transfer a
vessel to a noncitizen.
Maximum civil penalty for failure to file an AMVER report | 46 U.S.C. 50113(D) ....cccvvvrvvereriincreeniene 130 133
Maximum civil penalty for violating procedures for the use | 50 U.S.C. 4513 ........ccccoiviiiiiiniiiiiee 25,928 26,582
and allocation of shipping services, port facilities and
services for national security and national defense op-
erations.
Maximum civil penalty for violations in applying for or re- | 46 U.S.C. 12151 .......cccciiiiiiiiiiiiiiiee 150,404 154,197
newing a vessel’s fishery endorsement.
H. SLSDC 2019 Adjustments
SLSDC’s 2019 civil penalty
adjustment is as follows:
New penalty
Description Citation Existing penalty (existing penalty x
1.02522)
Maximum civil penalty for each violation of the Seaway | 33 U.S.C. 1232 .......ccceoiviriiiiniineeenee $91,901 $94,219
Rules and Regulations at 33 CFR part 401.

Regulatory Analysis and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule has been evaluated in
accordance with existing policies and
procedures and is considered not
significant under Executive Orders
12866 or DOT’s Regulatory Policies and
Procedures; therefore, the rule has not
been reviewed by the Office of
Management and Budget (OMB) under
Executive Order 12866.

B. Regulatory Flexibility Analysis

The Department has determined the
Regulatory Flexibility Act of 1980 (RFA)
(5 U.S.C. 601, et seq.) does not apply to
this rulemaking. The RFA applies, in
pertinent part, only when “an agency is
required . . .to publish general notice
of proposed rulemaking.” 5 U.S.C.
604(a).4 The Small Business
Administration’s A Guide for
Government Agencies: How to Comply
with the Regulatory Flexibility Act
(2012), explains that:

If, under the APA or any rule of general
applicability governing federal grants to state
and local governments, the agency is
required to publish a general notice of
proposed rulemaking (NPRM), the RFA must
be considered [citing 5 U.S.C. 604(a)]. . . .If

4Under 5 U.S.C. 603(a), the Regulatory Flexibility
Act also applies when an agency “publishes a
notice of proposed rulemaking for an interpretative
rule involving the internal revenue laws of the
United States.” However, this rule does not involve
the internal revenue laws of the United States.

an NPRM is not required, the RFA does not
apply.

As stated above, DOT has determined
that good cause exists to publish this
final rule without notice and comment
procedures under the APA. Therefore,
the RFA does not apply.

C. Executive Order 13132 (Federalism)

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This regulation
has no substantial direct effects on the
States, the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government. It does not contain
any provision that imposes substantial
direct compliance costs on State and
local governments. It does not contain
any new provision that preempts state
law, because states are already
preempted from regulating in this area
under the Airline Deregulation Act, 49
U.S.C. 41713. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

D. Executive Order 13175

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments.
Because none of the measures in the
rule have tribal implications or impose
substantial direct compliance costs on

Indian tribal governments, the funding
and consultation requirements of
Executive Order 13175 do not apply.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act,
before an agency submits a proposed
collection of information to OMB for
approval, it must publish a document in
the Federal Register providing notice of
and a 60-day comment period on, and
otherwise consult with members of the
public and affected agencies concerning,
each proposed collection of information.
This final rule imposes no new
information reporting or record keeping
necessitating clearance by OMB.

F. National Environmental Policy Act

The Department has analyzed the
environmental impacts of this final rule
pursuant to the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321, et seq.) and has determined that
it is categorically excluded pursuant to
DOT Order 5610.1C, Procedures for
Considering Environmental Impacts (44
FR 56420, Oct. 1, 1979 as amended July
13, 1982 and July 30, 1985). Categorical
exclusions are actions identified in an
agency’s NEPA implementing
procedures that do not normally have a
significant impact on the environment
and therefore do not require either an
environmental assessment (EA) or
environmental impact statement (EIS).
See 40 CFR 1508.4. In analyzing the
applicability of a categorical exclusion,
the agency must also consider whether



Federal Register/Vol. 84, No. 147/ Wednesday, July 31, 2019/Rules and Regulations

37067

extraordinary circumstances are present
that would warrant the preparation of
an EA or EIS. Id. Paragraph 4(c)(5) of
DOT Order 5610.1C incorporates by
reference the categorical exclusions for
all DOT Operating Administrations.
This action qualifies for a categorical
exclusion in accordance with FAA
Order 1050.1F, Environmental Impacts:
Policies and Procedures, (80 FR 44208,
July 24, 2015), paragraph 5-6.6.f, which
covers regulations not expected to cause
any potentially significant
environmental impacts. The Department
does not anticipate any environmental
impacts, and there are no extraordinary
circumstances present in connection
with this final rule.

G. Unfunded Mandates Reform Act

The Department analyzed the final
rule under the factors in the Unfunded
Mandates Reform Act of 1995. The
Department considered whether the rule
includes a federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year. The Department has
determined that this final rule will not
result in such expenditures.
Accordingly, this final rule is not
subject to the Unfunded Mandates
Reform Act.

H. Executive Order 13771

Executive Order 13771, “Reducing
Regulation and Controlling Regulatory
Costs,” does not apply to this action
because it is nonsignificant; therefore, it
is not subject to the “2 for 1”” and
budgeting requirements.

List of Subjects
14 CFR Part 13

Administrative practice and
procedure, Air transportation,
Hazardous materials transportation,
Investigations, Law enforcement,
Penalties.

14 CFR Part 383

Administrative practice and
procedure, Penalties.

14 CFR Part 406

Administrative procedure and review,
Commercial space transportation,
Enforcement, Investigations, Penalties,
Rules of adjudication.

33 CFR Part 401

Hazardous materials transportation,
Navigation (water), Penalties, Radio,
Reporting and recordkeeping
requirements, Vessels, Waterways.

46 CFR Part 221

Administrative practice and
procedure, Maritime carriers, Mortgages,
Penalties, Reporting and recordkeeping
requirements, Trusts and trustees.

46 CFR Part 307

Marine safety, Maritime carriers,
Penalties, Reporting and recordkeeping
requirements.

46 CFR Part 340

Harbors, Maritime carriers, National
defense, Packaging and containers.

46 CFR Part 356

Citizenship and naturalization,
Fishing vessels, Mortgages, Penalties,
Reporting and recordkeeping
requirements, Vessels.

49 CFR Part 107

Administrative practices and
procedure, Hazardous materials
transportation, Packaging and
containers, Penalties, Reporting and
recordkeeping requirements.

49 CFR Part 171

Definitions, General information,
Regulations

49 CFR Part 190

Administrative practice and
procedure, Penalties, Pipeline safety.

49 CFR Part 209

Administrative practice and
procedure, Hazardous materials
transportation, Penalties, Railroad
safety, Reporting and recordkeeping
requirements.

49 CFR Part 213

Bridges, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 214

Bridges, Occupational safety and
health, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 215

Freight, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 216

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 217

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 218

Occupational safety and health,
Penalties, Railroad employees, Railroad

safety, Reporting and recordkeeping
requirements.

49 CFR Part 219

Alcohol abuse, Drug abuse, Drug
testing, Penalties, Railroad safety,
Reporting and recordkeeping
requirements, Safety, Transportation.

49 CFR Part 220

Penalties, Radio, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 221

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 222

Administrative practice and
procedure, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 223

Glazing standards, Penalties, Railroad
safety, Reporting and recordkeeping
requirements.

49 CFR Part 224

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 225

Investigations, Penalties, Railroad
safety, Reporting and recordkeeping
requirements.

49 CFR Part 227

Noise control, Occupational safety
and health, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 228

Penalties, Railroad employees,
Reporting and recordkeeping
requirements.

49 CFR Part 229

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 230

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 231
Penalties, Railroad safety.
49 CFR Part 232

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 233

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 234

Highway safety, Penalties, Railroad
safety, Reporting and recordkeeping
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requirements, State and local
governments.

49 CFR Part 235

Administrative practice and
procedure, Penalties, Railroad safety,
Railroad signals, Reporting and
recordkeeping requirements.

49 CFR Part 236

Penalties, Positive Train Control,
Railroad safety, Reporting and
recordkeeping requirements.

49 CFR Part 237

Bridges, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 238

Incorporation by reference, Passenger
Equipment, Fire prevention, Penalties,
Railroad safety, Reporting and
recordkeeping requirements.

49 CFR Part 239

Penalties, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 240

Administrative practice and
procedure, Penalties, Railroad
employees, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 241

Communications, Penalties, Railroad
safety, Reporting and recordkeeping
requirements.

49 CFR Part 242

Administrative practice and
procedure, Penalties, Railroad
employees, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 243

Administrative practice and
procedure, Penalties, Railroad
employees, Railroad safety, Reporting
and recordkeeping requirements.

49 CFR Part 244

Administrative practice and
procedure, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 270

Penalties, Railroad safety, Reporting
and recordkeeping requirements,
System safety.

49 CFR Part 272

Penalties, Railroad employees,
Railroad safety, Railroads, Safety,
Transportation.

49 CFR Part 386

Administrative procedures,
Commercial motor vehicle safety,
Highways and roads, Motor carriers,
Penalties.

49 CFR Part 578

Imports, Motor vehicle safety, Motor
vehicles, Rubber and Rubber Products,
Tires, Penalties.

Accordingly, the Department of
Transportation amends 14 CFR chapters

II and III, 33 CFR part 401, 46 CFR
chapter II, and 49 CFR chapters [, II, III,
and V as follows:

Title 14—Aeronautics and Space

PART 13—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

m 1. The authority citation for part 13
continues to read as follows:

Authority: 18 U.S.C. 6002, 28 U.S.C. 2461
(note); 49 U.S.C. 106(g), 5121-5124, 40113—
40114, 44103—44106, 44701—-44703, 44709—
44710, 44713, 44725, 46101-46111, 46301,
46302 (for a violation of 49 U.S.C. 46504),
46304—46316, 46318, 46501-46502, 46504—
46507, 47106, 47107, 47111, 47122, 47306,
47531-47532; 49 CFR 1.83.

m 2. Revise § 13.301 to read as follows:

§13.301 Inflation adjustments of civil
monetary penalties.

(a) This subpart provides the
maximum civil monetary penalties or
range of minimum and maximum civil
monetary penalties for each statutory
civil penalty subject to FAA
jurisdiction, as adjusted for inflation.

(b) Each adjustment to a maximum
civil monetary penalty or to minimum
and maximum civil monetary penalties
that establish a civil monetary penalty
range applies to actions initiated under
this part for violations occurring on or
after July 31, 2019, notwithstanding
references to specific civil penalty
amounts elsewhere in this part.

(c) Minimum and maximum civil
monetary penalties are as follows:

TABLE 1 TO § 13.301: MINIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR CERTAIN VIOLATIONS

New minimum
penalty New maximum
amount for penalty amount
) o . o 2018 minimum violations 2018 maximum for violations
United States Code citation Civil monetary penalty description penalty occurring on enalty amount occurring on or
amount or after P Y after 07/31/2019,
07/31/2019, adjusted for
adjusted for inflation
inflation
49 U.S.C. 5123(a)(1) .ceverrverernns Violation of hazardous materials N/A N/A | $79,976 .............. $81,993.
transportation law.
49 U.S.C. 5123(a)(2) .eerveerreeenens Violation of hazardous materials N/A N/A | $186,610 ............ $191,316.
transportation law resulting in
death, serious illness, severe in-
jury, or substantial property de-
struction.
49 U.S.C. 5123(a)(3) ..oeeevvrevrenns Violation of hazardous materials $481 $493 | $79,976 .............. $81,993.
transportation law relating to
training.
49 U.S.C. 46301(a)(1) «eeeveveeernnnnn Violation by a person other than N/A N/A | $33,333 .............. $34,174.
an individual or small business
concern under 49 U.S.C.
46301(a)(1)(A) or (B).
49 U.S.C. 46301(a)(1) .eerverrreeennnn Violation by an airman serving as N/A N/A | $1,466 ................ $1,501.
an airman under 49 U.S.C.
46301(a)(1)(A) or (B) (but not
covered by 46301(a)(5)(A) or
(B)).
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Continued

TABLE 1 TO § 13.301: MINIMUM AND MAXIMUM CIVIL MONETARY PENALTY AMOUNTS FOR CERTAIN VIOLATIONS—

New minimum

levels.

penalty New maximum
amount for penalty amount
] o o o 2018 minimum violations 2018 maximum for violations
United States Code citation Civil monetary penalty description penalty occurring on enalty amount occurring on or
amount or after p Y u after 07/31/2019,
07/31/2019, adjusted for
adjusted for inflation
inflation
49 U.S.C. 46301(a)(1) Violation by an individual or small N/A N/A | $1,466 ................ $1,501.
business concern under 49
U.S.C. 46301(a)(1)(A) or (B) (but
not covered in 49 U.S.C.
46301(a)(5)).
49 U.S.C. 46301(a)(3) Violation of 49 U.S.C. 47107(b) (or N/A N/A | Increase above No change.
any assurance made under such otherwise ap-
section) or 49 U.S.C. 47133. plicable max-
imum amount
not to exceed
3 times the
amount of rev-
enues that are
used in viola-
tion of such
section.
46301(a)(5)(A) Violation by an individual or small N/A N/A | $13,333 .............. $13,669.
business concern (except an air-
man serving as an airman)
under 49 u.S.C.
46301(a)(5)(A)(i) or (ii).
46301(a)(5)(B)(i) Violation by an individual or small N/A N/A | $13,333 ......c.c..e. $13,669.
business concern related to the
transportation of hazardous ma-
terials.
46301(a)(5)(B)(ii) Violation by an individual or small N/A N/A | $13,333 .............. $13,669.
business concern related to the
registration or recordation under
49 U.S.C. chapter 441, of an air-
craft not used to provide air
transportation.
46301 (a)(5)(B)(iii) Violation by an individual or small N/A N/A | $13,333 .............. $13,669.
business concern of 49 U.S.C.
44718(d), relating to limitation on
construction or establishment of
landfills.
46301 (a)(5)(B)(iv) Violation by an individual or small N/A N/A | $13,333 .............. $13,669.
business concern of 49 U.S.C.
44725, relating to the safe dis-
posal of life-limited aircraft parts.
Tampering with a smoke alarm de- N/A N/A | $4,280 ................ $4,388.
vice.
......................... Knowingly providing false informa- N/A N/A | $23,246 .............. | $23,832.
tion about alleged violation in-
volving the special aircraft juris-
diction of the United States.
......................... Interference with cabin or flight N/A N/A | $35,440 .............. | $35,883.
crew.
......................... Permanent closure of an airport N/A N/A | $13,333 .............. | $13,669.
without providing sufficient no-
tice.
......................... Operating an unmanned aircraft N/A N/A | $20,408 .............. | $20,923.
and in so doing knowingly or
recklessly interfering with a wild-
fire suppression, law enforce-
ment, or emergency response
effort.
......................... Violation of 49 U.S.C. 47528- N/A N/A | See 49 U.S.C. See 49 U.S.C.
47530, relating to the prohibition 46301(a)(1) 46301(a)(1)
of operating certain aircraft not and (a)(5), and (a)(5),
complying with stage 3 noise above. above.
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m 3. Part 383 isrevised to read as
follows:

PART 383—CIVIL PENALTIES

Sec.
383.1 Purpose and periodic adjustment.
383.2 Amount of penalty.

Authority: Sec. 701, Pub. L. 114-74, 129
Stat. 584; Sec. 503, Pub. L. 108-176, 117 Stat.
2490; Pub. L. 101-410, 104 Stat. 890; Sec.
31001, Pub. L. 104-134.

§383.1 Purpose and periodic adjustment.

(a) Purpose. This part adjusts the civil
penalty liability amounts prescribed in
49 U.S.C. 46301 (a) for inflation in
accordance with the Act cited in
paragraph (b) of this section.

(b) Periodic adjustment. DOT will
periodically adjust the maximum civil
penalties set forth in 49 U.S.C. 46301
and this part as required by the Federal
Civil Penalties Inflation Adjustment Act
of 1990 as amended by the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015.

§383.2 Amount of penalty.

Civil penalties payable to the U.S.
Government for violations of Title 49,
Chapters 401 through 421, pursuant to
49 U.S.C. 46301(a), are as follows:

(a) A general civil penalty of not more
than $34,174 (or $1.503 for individuals
or small businesses) applies to
violations of statutory provisions and
rules or orders issued under those
provisions, other than those listed in
paragraph (b) of this section, (see 49
U.S.C. 46301(a)(1));

(b) With respect to small businesses
and individuals, notwithstanding the
general $1,466 civil penalty, the
following civil penalty limits apply:

(1) A maximum civil penalty of
$13,669 applies for violations of most
provisions of Chapter 401, including the
anti-discrimination provisions of
sections 40127 (general provision), and
41705 (discrimination against the
disabled) and rules and orders issued
pursuant to those provisions (see 49
U.S.C. 46301(a)(5)(A));

(2) A maximum civil penalty of
$6,834 applies for violations of section
41719 and rules and orders issued
pursuant to that provision (see 49 U.S.C.
46301(a)(5)(C)); and

(3) A maximum civil penalty of
$3,418 applies for violations of section
41712 or consumer protection rules or
orders (see 49 U.S.C. 46301(a)(5)(D)).

PART 406—INVESTIGATIONS,
ENFORCEMENT, AND
ADMINISTRATIVE REVIEW

m 4. The authority citation for part 406
continues to read as follows:

Authority: 51 U.S.C. 50901-50923.

m 5. Amend §406.9 by revising
paragraph (a) to read as follows:

§406.9 Civil penalties.

(a) Civil penalty liability. Under 51
U.S.C. 50917(c), a person found by the
FAA to have violated a requirement of
the Act, a regulation issued under the
Act, or any term or condition of a
license or permit issued or transferred
under the Act, is liable to the United
States for a civil penalty of not more
than $240,155 for each violation. A
separate violation occurs for each day
the violation continues.

* * * * *

Title 33—Navigation and Navigable
Waters

PART 401—SEAWAY REGULATIONS
AND RULES

Subpart A—Regulations

m 6. The authority citation for subpart A
of part 401 is revised to read as follows:

Authority: 33 U.S.C. 981-990, 1231 and
1232, 49 CFR 1.52, unless otherwise noted.

m 7. Amend § 401.102 by revising
paragraph (a) to read as follows:

§401.101 Criminal penalty.

(a) A person, as described in
§401.101(b) who violates a regulation is
liable to a civil penalty of not more than
$94,219.

Title 46—Shipping

PART 221—REGULATED
TRANSACTIONS INVOLVING
DOCUMENTED VESSELS AND OTHER
MARITIME INTERESTS

m 8. The authority citation for part 221
continues to read as follows:

Authority: 46 U.S.C. chs. 301, 313, and
561; Pub. L. 114-74; 49 CFR 1.93.

m 9. Section 221.61 is revised to read as
follows:

§221.61 Compliance.

(a) This subpart describes procedures
for the administration of civil penalties
that the Maritime Administration may
assess under 46 U.S.C. 31309, 31330,
and 56101, pursuant to 49 U.S.C. 336.

(b) Pursuant to 46 U.S.C. 31309, a
general penalty of not more than
$21,038 may be assessed for each
violation of chapter 313 or 46 U.S.C.
subtitle IIl administered by the Maritime
Administration, and the regulations in
this part that are promulgated
thereunder, except that a person
violating 46 U.S.C. 31329 and the

regulations promulgated thereunder is
liable for a civil penalty of not more
than $52,596 for each violation. A
person that charters, sells, transfers or
mortgages a vessel, or an interest
therein, in violation of 46 U.S.C.
56101(e) is liable for a civil penalty of
not more than $21,134 for each
violation.

PART 307—ESTABLISHMENT OF
MANDATORY POSITION REPORTING
SYSTEM FOR VESSELS

m 10. The authority citation for part 307
continues to read as follows:

Authority: Pub. L. 109-304; 46 U.S.C.
50113; Pub. L. 114—74; 49 CFR 1.93.

m 11. Section 307.19 is revised to read
as follows:

§307.19 Penalties.

The owner or operator of a vessel in
the waterborne foreign commerce of the
United States is subject to a penalty of
$133.00 for each day of failure to file an
AMVER report required by this part.
Such penalty shall constitute a lien
upon the vessel, and such vessel may be
libeled in the district court of the United
States in which the vessel may be
found.

PART 340—PRIORITY USE AND
ALLOCATION OF SHIPPING
SERVICES, CONTAINERS AND
CHASSIS, AND PORT FACILITIES AND
SERVICES FOR NATIONAL SECURITY
AND NATIONAL DEFENSE RELATED
OPERATIONS

m 12. The authority citation for part 340
continues to read as follows:

Authority: 50 U.S.C. 4501 et seq. (“The
Defense Production Act”); Executive Order
13603 (77 FR 16651); Executive Order 12656
(53 FR 47491); Pub. L. 114—74; 49 CFR 1.45;
49 CFR 1.93(1).

m 13. Section 340.9 is revised to read as
follows:

§340.9 Compliance.

Pursuant 50 U.S.C. 4513 any person
who willfully performs any act
prohibited, or willfully fails to perform
any act required, by the provisions of
this regulation shall, upon conviction,
be fined not more than $26,582 or
imprisoned for not more than one year,
or both.

PART 356—REQUIREMENTS FOR
VESSELS OF 100 FEET OR GREATER
IN REGISTERED LENGTH TO OBTAIN
A FISHERY ENDORSEMENT TO THE
VESSEL’S DOCUMENTATION

m 14. The authority citation for part 356
continues to read as follows:
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Authority: 46 U.S.C. 12102; 46 U.S.C.
12151; 46 U.S.C. 31322; Pub. L. 105-277,
division C, title II, subtitle I, section 203 (46
U.S.C. 12102 note), section 210(e), and
section 213(g), 112 Stat. 2681; Pub. L. 107—
20, section 2202, 115 Stat. 168—170; Pub. L.
114-74; 49 CFR 1.93.

m 15. Amend § 356.49 by revising
paragraph (b) to read as follows:

§356.49 Penalties.
* * * * *

(b) A fine of up to $154,197may be
assessed against the vessel owner for
each day in which such vessel has
engaged in fishing (as such term is
defined in section 3 of the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1802)
within the exclusive economic zone of
the United States; and

* * * * *
Title 49—Transportation

PART 107—HAZARDOUS MATERIALS
PROGRAM PROCEDURES

m 16. The authority citation for part 107
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701;
Pub. L. 101—410 section 4; Pub. L. 104-121,
sections 212—213; Pub. L. 104—134, section
31001; Pub. L. 114—-74 section 4 (28 U.S.C.
2461 note); 49 CFR 1.81 and 1.97; 33 U.S.C.
1321(b).

m 17. Section 107.329 is revised to read
as follows:

§107.329 Maximum penalties.

(a) A person who knowingly violates
a requirement of the Federal hazardous
material transportation law, an order
issued thereunder, this subchapter,
subchapter C of the chapter, or a special
permit or approval issued under this
subchapter applicable to the
transportation of hazardous materials or
the causing of them to be transported or
shipped is liable for a civil penalty of
not more than $81,993 for each
violation, except the maximum civil
penalty is $191,316 if the violation
results in death, serious illness, or
severe injury to any person or
substantial destruction of property.
There is no minimum civil penalty,
except for a minimum civil penalty of
$493 for violations relating to training.
When the violation is a continuing one,
each day of the violation constitutes a
separate offense.

(b) A person who knowingly violates
a requirement of the Federal hazardous
material transportation law, an order
issued thereunder, this subchapter,
subchapter C of the chapter, or a special
permit or approval issued under this
subchapter applicable to the design,
manufacture, fabrication, inspection,

marking, maintenance, reconditioning,
repair or testing of a package, container,
or packaging component which is
represented, marked, certified, or sold
by that person as qualified for use in the
transportation of hazardous materials in
commerce is liable for a civil penalty of
not more than $81,993 for each
violation, except the maximum civil
penalty is $191,316 if the violation
results in death, serious illness, or
severe injury to any person or
substantial destruction of property.
There is no minimum civil penalty,
except for a minimum civil penalty of
$493 for violations relating to training.
m 18. In appendix A to subpart D of part
107, section II, following the table,
under “B. Penalty Increases for Multiple
Counts”’, the first sentence of the second
paragraph is revised to read as follows:

Appendix A to Subpart D of Part 107—
Guidelines for Civil Penalties
* * * * *

II. * k% %

B' L

Under the Federal hazmat law, 49 U.S.C.
5123(a), each violation of the HMR and each
day of a continuing violation (except for
violations relating to packaging manufacture
or qualification) is subject to a civil penalty
of up to $81,993 or $191,316 for a violation
occurring on or after July 31, 2019. * * *
* * * * *

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

m 19. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701;
Pub. L. 101-410 section 4; Pub. L. 104-134,
section 31001; Pub. L. 11474 section 4 (28
U.S.C. 2461 note); 49 CFR 1.81 and 1.97.

m 20. Amend § 171.1 by revising
paragraph (g) to read as follows:

§171.1 Applicability of Hazardous
Materials Regulations (HMR) to persons and
functions.

* * * * *

(g) Penalties for noncompliance. Each
person who knowingly violates a
requirement of the Federal hazardous
material transportation law, an order
issued under Federal hazardous
material transportation law, subchapter
A of this chapter, or a special permit or
approval issued under subchapter A or
C of this chapter is liable for a civil
penalty of not more than $81,993 for
each violation, except the maximum
civil penalty is $191,316 if the violation
results in death, serious illness, or
severe injury to any person or
substantial destruction of property.
There is no minimum civil penalty,
except for a minimum civil penalty of
$493 for a violation relating to training.

PART 190—PIPELINE SAFETY
ENFORCEMENT AND REGULATORY
PROCEDURES

m 21a. The authority citation for part
190 is revised to read as follows:

Authority: 33 U.S.C. 1321(b); 49 U.S.C.
60101 et seq.
m 21b. Amend § 190.223 by revising
paragraphs (a) through (d) to read as
follows:

§190.223 Maximum penalties.

(a) Any person found to have violated
a provision of 49 U.S.C. 60101, et seq.,
or any regulation or order issued
thereunder, is subject to an
administrative civil penalty not to
exceed $218,647 for each violation for
each day the violation continues, with
a maximum administrative civil penalty
not to exceed $2,186,465 for any related
series of violations.

(b) Any person found to have violated
a provision of 33 U.S.C. 1321(j), or any
regulation or order issued thereunder, is
subject to an administrative civil
penalty under 33 U.S.C. 1321(b)(6), as
adjusted by 40 CFR 19.4.

(c) Any person found to have violated
any standard or order under 49 U.S.C.
60103 is subject to an administrative
civil penalty not to exceed $79,875,
which may be in addition to other
penalties to which such person may be
subject under paragraph (a) of this
section.

(d) Any person who is determined to
have violated any standard or order
under 49 U.S.C. 60129 is subject to an
administrative civil penalty not to
exceed $1,270, which may be in
addition to other penalties to which
such person may be subject under
paragraph (a) of this section.

* * * * *

PART 209—RAILROAD SAFETY
ENFORCEMENT PROCEDURES

m 22. The authority citation for part 209
continues to read as follows:

Authority: 49 U.S.C. 5123, 5124, 20103,
20107, 20111, 20112, 20114; 28 U.S.C. 2461,
note; and 49 CFR 1.89.

m 23. Amend § 209.103 by revising
paragraphs (a) and (c) to read as follows:

§209.103 Minimum and maximum
penalties.

(a) A person who knowingly violates
a requirement of the Federal hazardous
materials transportation laws, an order
issued thereunder, subchapter A or C of
chapter I, subtitle B, of this title, or a
special permit or approval issued under
subchapter A or C of chapter I, subtitle
B, of this title is liable for a civil penalty
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of not more than $81,993 for each
violation, except that—

(1) The maximum civil penalty for a
violation is $191,316 if the violation
results in death, serious illness, or
severe injury to any person, or
substantial destruction of property and

(2) A minimum $493 civil penalty
applies to a violation related to training.
* * * * *

(c) The maximum and minimum civil
penalties described in paragraph (a) of
this section apply to violations
occurring on or after July 31, 2019.

m 24. Amend § 209.105 by revising the
last sentence of paragraph (c) to read as
follows:

§209.105 Notice of probable violation.

* * * * *

(c) * * *In an amended notice, FRA
may change the civil penalty amount
proposed to be assessed up to and
including the maximum penalty amount
of $81,993 for each violation, except
that if the violation results in death,
serious illness or severe injury to any
person, or substantial destruction of
property, FRA may change the penalty
amount proposed to be assessed up to
and including the maximum penalty
amount of $191,316.

§209.409 [Amended]

m 25. Amend § 209.409 as follows:
m a. Remove the dollar amount “$870”
and add in its place “$892";
m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and
m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.
m 26. In appendix A to part 209, amend
the section “Penalty Schedules;
Assessment of Maximum Penalties” by:
m a. Adding a sentence to the end of the
sixth paragraph;
m b. Revising the fourth sentence of the
seventh paragraph; and
m c. Revising the first sentence of the
tenth paragraph.

The addition and revisions read as
follows:

Appendix A to Part 209—Statement of
Agency Policy Concerning Enforcement
of the Federal Railroad Safety Laws

* * * * *

Penalty Schedules; Assessment of
Maximum Penalties
* * * * *

* * * Effective July 31, 2019, the
minimum civil monetary penalty was raised
from $870 to $892, the ordinary maximum
civil monetary penalty was raised from
$28,474 to $29,192, and the aggravated
maximum civil monetary penalty was raised
from $113,894 to $116,766.

* * * For each regulation or order, the
schedule shows two amounts within the
$892 to $29,192 range in separate columns,
the first for ordinary violations, the second
for willful violations (whether committed by
railroads or individuals). * * *

* * * * *

Accordingly, under each of the schedules
(ordinarily in a footnote), and regardless of
the fact that a lesser amount might be shown
in both columns of the schedule, FRA
reserves the right to assess the statutory
maximum penalty of up to $116,766 per
violation where a pattern of repeated
violations or a grossly negligent violation has
created an imminent hazard of death or
injury or has caused death or injury. * * *

* * * * *

m 27. Amend appendix B to part 209 in
the introductory text by revising the
second sentence of the first paragraph,
the last sentence of the second
paragraph, and the fifth sentence of the
third paragraph to read as follows:

Appendix B to Part 209—Federal
Railroad Administration Guidelines for
Initial Hazardous Materials
Assessments

* * * The guideline penalty amounts
reflect the best judgment of the FRA Office
of Railroad Safety (RRS) and of the Safety
Law Division of the Office of Chief Counsel
(RCC) on the relative severity of the various
violations routinely encountered by FRA
inspectors on a scale of amounts up to the
maximum $81,993 penalty, except the
maximum civil penalty is $191,316 if the
violation results in death, serious illness or
severe injury to any person, or substantial
destruction of property, and a minimum $493
penalty applies to a violation related to
training. * * *

* * * When a violation of the Federal
hazardous material transportation law, an
order issued thereunder, the Hazardous
Materials Regulations or a special permit,
approval, or order issued under those
regulations results in death, serious illness or
severe injury to any person, or substantial
destruction of property, a maximum penalty
of at least $81,993 and up to and including
$191,316 shall always be assessed initially.

* * *TIn fact, FRA reserves the express
authority to amend the NOPV to seek a
penalty of up to $81,993 for each violation,
and up to $191,316 for any violation
resulting in death, serious illness or severe
injury to any person, or substantial
destruction of property, at any time prior to
issuance of an order. * * *

PART 213—TRACK SAFETY
STANDARDS

m 28. The authority citation for part 213
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 20102-20114 and
20142; Sec. 403, Div. A, Public Law 110-432,
122 Stat. 4885; 28 U.S.C. 2461, note; and 49
CFR 1.89.

§213.15 [Amended]

m 29.In § 213.15, amend paragraph (a)
as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 214—RAILROAD WORKPLACE
SAFETY

m 30. The authority citation for part 214
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 21301,
31304, 28 U.S.C. 2461, note; and 49 CFR
1.89.

§214.5 [Amended]

m 31. Amend § 214.5 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892"’;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 215—RAILROAD FREIGHT CAR
SAFETY STANDARDS

m 32. The authority citation for part 215
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 241, note; and 49 CFR 1.89.

§215.7 [Amended]

m 33. Amend § 215.7 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766"".

PART 216—SPECIAL NOTICE AND
EMERGENCY ORDER PROCEDURES:
RAILROAD TRACK, LOCOMOTIVE
AND EQUIPMENT

m 34. The authority citation for part 216
continues to read as follows:

Authority: 49 U.S.C. 20102-20104, 20107,
20111, 20133, 20701-20702, 21301-21302,
21304; 28 U.S.C. 2461, note; and 49 CFR
1.89.

§216.7 [Amended]

m 35. Amend § 216.7 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892";

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and
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m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766"".

PART 217—RAILROAD OPERATING
RULES

m 36. The authority citation for part 217
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461, note; and 49 CFR 1.89.

§217.5 [Amended]

m 37. Amend § 217.5 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 218—RAILROAD OPERATING
PRACTICES

m 38. The authority citation for part 218
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461, note; and 49 CFR 1.89.

§218.9 [Amended]

m 39. Amend § 218.9 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 219—CONTROL OF ALCOHOL
AND DRUG USE

m 40. The authority citation for part 219
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 20103, 20107, 20140,
21301, 21304, 21311; 28 U.S.C. 2461, note;
Sec. 412, Div. A, Pub. L. 110—432, 122 Stat.
4889 (49 U.S.C. 20140, note); and 49 CFR
1.89.

§219.10 [Amended]

m 41.In §219.10, amend as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892";

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 220—RAILROAD
COMMUNICATIONS

m 42. The authority citation for part 220
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20103,
note, 20107, 21301-21302, 20701-20703,

21304, 21311; 28 U.S.C. 2461, note; and 49
CFR 1.89.

§220.7 [Amended]

m 43. Amend § 220.7 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
€“$29,192”; and

m c. Remove the dollar amount
““$113,894” and add in its place
“$116,766"".

PART 221—REAR END MARKING
DEVICE—PASSENGER, COMMUTER
AND FREIGHT TRAINS

W 44. The authority citation for part 221
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461, note; and 49 CFR 1.89.

§221.7 [Amended]

m 45. Amend § 221.7 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892";

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766"".

PART 222—USE OF LOCOMOTIVE
HORNS AT PUBLIC HIGHWAY-RAIL
GRADE CROSSINGS

m 46. The authority citation for part 222
continues to read as follows:
Authority: 49 U.S.C. 20103, 20107, 20153,

21301, 21304; 28 U.S.C. 2461, note; and 49
CFR 1.89.

§222.11 [Amended]

m 47. Amend § 222.11 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
€$29,192”’; and

m c. Remove the dollar amount
““$113,894” and add in its place

PART 223—SAFETY GLAZING
STANDARDS—LOCOMOTIVES,
PASSENGER CARS AND CABOOSES

m 48. The authority citation for part 223
continues to read as follows:
Authority: 49 U.S.C. 20102-20103, 20133,

20701-20702, 21301-21302, 21304; 28 U.S.C.
2461, note; and 49 CFR 1.89.

§223.7 [Amended]

m 49. Amend § 223.7 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
€$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 224—REFLECTORIZATION OF
RAIL FREIGHT ROLLING STOCK

m 50. The authority citation for part 224
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20148
and 21301; 28 U.S.C. 2461, note; and 49 CFR
1.89.

§224.11

m 51.In §224.11, amend paragraph (a)
as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 225—RAILROAD ACCIDENTS/
INCIDENTS: REPORTS
CLASSIFICATION, AND
INVESTIGATIONS

[Amended]

m 52. The authority citation for part 225
continues to read as follows:

Authority: 49 U.S.C. 103, 322(a), 20103,
20107, 20901-20902, 21301, 21302, 21311;
28 U.S.C. 2461, note; and 49 CFR 1.89.

§225.29 [Amended]

m 53. Amend § 225.29 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892"’;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 227—OCCUPATIONAL NOISE
EXPOSURE

m 54. The authority citation for part 227
continues to read as follows:
Authority: 49 U.S.C. 20103, 20103, note,

20701-20702; 28 U.S.C. 2461, note; and 49
CFR 1.89.

§227.9 [Amended]

m 55.In §227.9, amend paragraph (a) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.
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PART 228—PASSENGER TRAIN
EMPLOYEE HOURS OF SERVICE;
RECORDKEEPING AND REPORTING;
SLEEPING QUARTERS

m 56. The authority citation for part 228
continues to read as follows:

Authority: 49 U.S.C. 103, 20103, 20107,
21101-21109; Sec. 108, Div. A, Public Law
110432, 122 Stat. 4860—4866, 4893—4894; 49
U.S.C. 21301, 21303, 21304, 21311; 28 U.S.C.
2461, note; and 49 CFR 1.89.

§228.6 [Amended]

m 57.In § 228.6, amend paragraph (a) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

m 58. In appendix A to part 228, below
the heading “GENERAL PROVISIONS,”
amend the “Penalty” paragraph by
adding a sentence at the end of the
paragraph to read as follows:

Appendix A to Part 228—Requirements
of the Hours of Service Act: Statement
of Agency Policy and Interpretation

* * * * *

General Provisions
* * * * *

Penalty. * * * Effective July 31, 2019, the
minimum civil monetary penalty was raised
from $870 to $892, the ordinary maximum
civil monetary penalty was raised from
$28,474 to $29,192, and the aggravated
maximum civil monetary penalty was raised
from $113,894 to $116,766.

* * * * *

PART 229—RAILROAD LOCOMOTIVE
SAFETY STANDARDS

m 59. The authority citation for part 229
continues to read as follows:

Authority: 49 U.S.C. 103, 322(a), 20103,
20107, 20901-02, 21301, 21301, 21302,

21311; 28 U.S.C. 2461, note; and 49 CFR
1.89.

§229.7 [Amended]

m 60.In § 229.7, amend paragraph (b) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 230—STEAM LOCOMOTIVE
INSPECTION AND MAINTENANCE
STANDARDS

m 61. The authority citation for part 230
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20702;
28 U.S.C. 2461, note; and 49 CFR 1.89.

§230.4 [Amended]

m 62. In § 230.4, amend paragraph (a) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892";

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766.

PART 231—RAILROAD SAFETY
APPLIANCE STANDARDS

m 63. The authority citation for part 231
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
20131, 20301-20303, 21301-21302, 21304;
28 U.S.C. 2461, note; and 49 CFR 1.89.

§231.0 [Amended]

m 64.In § 231.0, amend paragraph (f) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892";

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766.

PART 232—BRAKE SYSTEM SAFETY
STANDARDS FOR FREIGHT AND
OTHER NON-PASSENGER TRAINS
AND EQUIPMENT; END-OF-TRAIN
DEVICES

m 65. The authority citation for part 232
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
20133, 20141, 20301-20303, 20306, 21301—
21302, 21304; 28 U.S.C. 2461, note; and 49
CFR 1.89.

§232.11 [Amended]

m 66.In §232.11, amend paragraph (a)
as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766"".

PART 233—SIGNAL SYSTEMS
REPORTING REQUIREMENTS

m 67. The authority citation for part 233
continues to read as follows:

Authority: 49 U.S.C. 504, 522, 20103,
20107, 20501-20505, 21301, 21302, 21311;
28 U.S.C. 2461, note; and 49 CFR 1.89.

§233.11 [Amended]

m 68. Amend § 233.11 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 234—GRADE CROSSING
SAFETY

m 69. The authority citation for part 234
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20152,
20160, 21301, 21304, 21311, 22501 note; Pub.
L. 110-432, Div. A., Sec. 202, 28 U.S.C. 2461,
note; and 49 CFR 1.89.

§234.6 [Amended]

m 70.In § 234.6, amend paragraph (a) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892"’;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 235—INSTRUCTIONS
GOVERNING APPLICATIONS FOR
APPROVAL OF A DISCONTINUANCE
OR MATERIAL MODIFICATION OF A
SIGNAL SYSTEM OR RELIEF FROM
THE REQUIREMENTS OF PART 236

m 71. The authority citation for part 235
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461, note; and 49 CFR 1.89.
§235.9 [Amended]

m 72. Amend § 235.9 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
““$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.
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PART 236—RULES, STANDARDS, AND
INSTRUCTIONS GOVERNING THE
INSTALLATION, INSPECTION,
MAINTENANCE, AND REPAIR OF
SIGNAL AND TRAIN CONTROL
SYSTEMS, DEVICES, AND
APPLIANCES

m 73. The authority citation for part 236
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
20133, 20141, 20157, 20301-20303, 20306,
20501-20505, 20701-20703, 21301-21302,
21304; 28 U.S.C. 2461, note; and 49 CFR
1.89.

§236.0 [Amended]

m 74.In § 236.0, amend paragraph (f) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892"’;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 237—BRIDGE SAFETY
STANDARDS

m 75. The authority citation for part 237
continues to read as follows:

Authority: 49 U.S.C. 20102-20114; Public
Law 110-432, Div. A, Sec. 417; 28 U.S.C.
2461, note; and 49 CFR 1.89.

§237.7 [Amended]

m 76.In § 237.7, amend paragraph (a) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892"’;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 238—PASSENGER EQUIPMENT
SAFETY STANDARDS

m 77. The authority citation for part 238
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20133,
20141, 20302-20303, 20306, 20701-20702,
21301-21302, 21304; 28 U.S.C. 2461, note;
and 49 CFR 1.89.

§238.11 [Amended]

m 78.In § 238.11, amend paragraph (a)
as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 239—PASSENGER TRAIN
EMERGENCY PREPAREDNESS

m 79. The authority citation for part 239
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20105—
20114, 20133, 21301, 21304, and 21311; 28
U.S.C. 2461, note; and 49 CFR 1.89.

§239.11 [Amended]

m 80. Amend § 239.11 as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892";

m b. Remove the dollar amount
““$28,474” and add in its place
“$29,192”; and

m c. Remove the dollar amount
““$113,894” and add in its place
“$116,766”.

PART 240—QUALIFICATION AND
CERTIFICATION OF LOCOMOTIVE
ENGINEERS

m 81. The authority citation for part 240
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20135,
21301, 21304, 21311; 28 U.S.C. 2461, note;
and 49 CFR 1.89.

§240.11 [Amended]

m 82.In § 240.11, amend paragraph (a)
as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892";

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766.

PART 241—UNITED STATES
LOCATIONAL REQUIREMENT FOR
DISPATCHING OF UNITED STATES
RAIL OPERATIONS

m 83. The authority citation for part 241
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 21301,
21304, 21311; 28 U.S.C. 2461, note; 49 CFR
1.89.

§241.15 [Amended]

m 84.In § 241.15, amend paragraph (a)
as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
€“$29,192”; and

m c. Remove the dollar amount
““$113,894” and add in its place
“$116,766"".

PART 242—QUALIFICATION AND
CERTIFICATION OF CONDUCTORS

m 85. The authority citation for part 242
continues to read as follows:

Allthority: 49 U.S.C. 20103, 20107, 20135,
20138, 20162, 20163, 21301, 21304, 21311;
28 U.S.C. 2461, note; and 49 CFR 1.89.

§242.11 [Amended]

m 86.In § 242.11, amend paragraph (a)
as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 243—TRAINING,
QUALIFICATION, AND OVERSIGHT
FOR SAFETY-RELATED RAILROAD
EMPLOYEES

m 87. The authority citation for part 243
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 20103, 20107, 20131—
20155, 20162, 20301-20306, 20701-20702,
21301-21304, 21311; 28 U.S.C. 2461, note;
and 49 CFR 1.89.

§243.7 [Amended]

m 88.In § 243.7, amend paragraph (a) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 244—REGULATIONS ON
SAFETY INTEGRATION PLANS
GOVERNING RAILROAD
CONSOLIDATIONS, MERGERS, AND
ACQUISITIONS OF CONTROL

m 89. The authority citation for part 244
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 21301;
5 U.S.C. 553 and 559; 28 U.S.C. 2461, note;
and 49 CFR 1.89.

§244.5 [Amended]

m 90. In § 244.5, amend paragraph (a) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892";

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 270—SYSTEM SAFETY
PROGRAM

m 91. The authority citation for part 270
continues to read as follows:
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Authority: 49 U.S.C. 20103, 20106-20107,
20118-20119, 20156, 21301, 21304, 21311;
28 U.S.C. 2461, note; and 49 CFR 1.89.

§270.7 [Amended]

m 92.In § 270.7, amend paragraph (a) as
follows:

m a. Remove the dollar amount “$870”
and add in its place “$892"’;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 272—CRITICAL INCIDENT
STRESS PLANS

m 93. The authority citation for part 272
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20109,
note; 28 U.S.C. 2461, note; 49 CFR 1.89; and
sec. 410, Div. A, Pub. L. 110-432, 122 Stat.
4888.

§272.11 [Amended]

m 94.In § 272.11, amend paragraph (a)
as follows:

m a. Remove the dollar amount “$870”
and add in its place “$892”;

m b. Remove the dollar amount
“$28,474” and add in its place
“$29,192”’; and

m c. Remove the dollar amount
“$113,894” and add in its place
“$116,766”.

PART 386—RULES OF PRACTICE FOR
FMCSA PROCEEDINGS

m 95. The authority citation for part 386
continues to read as follows:

Authority: 49 U.S.C. 113; chapters 5, 51,
131-141, 145-149, 311, 313, and 315; Sec.
204, Pub. L. 104-88, 109 Stat. 803, 941 (49
U.S.C. 701 note); Sec. 217, Pub. L. 105-159,
113 Stat. 1748, 1767; Sec. 206, Pub. L. 106—
159, 113 Stat. 1763; subtitle B, title IV of Pub.
L. 109-59; Sec. 701 of Pub. L. 114-74, 129
Stat. 599 (28 U.S.C. 2461 note); 49 CFR 1.81
and 1.87.

m 96. Amend Appendix A to part 386 by
revising the introductory text and
sections II, IV.a. through e., and IV.g.
through j. to read as follows:

Appendix A to Part 386—Penalty
Schedule: Violations of Notices and
Orders

The Civil Penalties Inflation Adjustment
Act Improvements Act of 2015 [Pub. L. 114—
74, sec. 701, 129 Stat. 599] amended the
Federal Civil Penalties Inflation Adjustment
Act of 1990 to require agencies to adjust civil
penalties for inflation. Pursuant to that
authority, the inflation adjusted civil
penalties identified in this appendix
supersede the corresponding civil penalty
amounts identified in title 49, United States
Code.

* * * * *

II. Subpoena

Violation—Failure to respond to Agency
subpoena to appear and testify or produce
records.

Penalty—minimum of $1,093 but not more
than $10,932 per violation.

* * * * *

IV. Out-of-Service Order

a. Violation—Operation of a commercial
vehicle by a driver during the period the
driver was placed out of service.

Penalty—Up to $1,895 per violation.

(For purposes of this violation, the term
“driver”” means an operator of a commercial
motor vehicle, including an independent
contractor who, while in the course of
operating a commercial motor vehicle, is
employed or used by another person.)

b. Violation—Requiring or permitting a
driver to operate a commercial vehicle during
the period the driver was placed out of
service.

Penalty—Up to $18,943 per violation.
(This violation applies to motor carriers
including an independent contractor who is
not a “driver,” as defined under paragraph

IV(a) above.)

c. Violation—Operation of a commercial
motor vehicle or intermodal equipment by a
driver after the vehicle or intermodal
equipment was placed out-of-service and
before the required repairs are made.

Penalty—$1,895 each time the vehicle or
intermodal equipment is so operated.

(This violation applies to drivers as
defined in IV(a) above.)

d. Violation—Requiring or permitting the
operation of a commercial motor vehicle or
intermodal equipment placed out-of-service
before the required repairs are made.

Penalty—Up to $18,943 each time the
vehicle or intermodal equipment is so
operated after notice of the defect is received.

(This violation applies to intermodal
equipment providers and motor carriers,
including an independent owner operator
who is not a “driver,” as defined in IV(a)
above.)

e. Violation—Failure to return written
certification of correction as required by the
out-of-service order.

Penalty—Up to $947 per violation.

* * * * *

g. Violation—Operating in violation of an
order issued under § 386.72(b) to cease all or
part of the employer’s commercial motor
vehicle operations or to cease part of an
intermodal equipment provider’s operations,
i.e., failure to cease operations as ordered.

Penalty—Up to $27,331 per day the
operation continues after the effective date
and time of the order to cease.

h. Violation—Operating in violation of an
order issued under § 386.73.

Penalty—Up to $24,017 per day the
operation continues after the effective date
and time of the out-of-service order.

i. Violation—Conducting operations during
a period of suspension under § 386.83 or
§ 386.84 for failure to pay penalties.

Penalty—Up to $15,419 for each day that
operations are conducted during the
suspension or revocation period.

j. Violation—Conducting operations during
a period of suspension or revocation under

§385.911, § 385.913, §385.1009 or
§385.1011.

Penalty—Up to $24,017 for each day that
operations are conducted during the
suspension or revocation period.

m 97. Amend Appendix B to part 386 by
revising the introductory text and
paragraphs (a)(1) through (5), (b), (d)
through (f), (g) introductory text, (g)(1)
through (8), (g)(10) through (14), (g)(16)
through (18), (g)(21)(i), (g)(22) and (23),
(h), and (i) to read as follows:

Appendix B to Part 386—Penalty
Schedule: Violations and Monetary
Penalties

The Civil Penalties Inflation Adjustment
Act Improvements Act of 2015 [Pub. L. 114—
74, sec. 701, 129 Stat. 599] amended the
Federal Civil Penalties Inflation Adjustment
Act of 1990 to require agencies to adjust civil
penalties for inflation. Pursuant to that
authority, the inflation adjusted civil
penalties identified in this appendix
supersede the corresponding civil penalty
amounts identified in title 49, United States
Code.

What are the types of violations and
maximum monetary penalties?

(a] * * %

(1) Recordkeeping. A person or entity that
fails to prepare or maintain a record required
by parts 40, 382, 385, and 390-99 of this
subchapter, or prepares or maintains a
required record that is incomplete,
inaccurate, or false, is subject to a maximum
civil penalty of $1,270 for each day the
violation continues, up to $12,695.

(2) Knowing falsification of records. A
person or entity that knowingly falsifies,
destroys, mutilates, or changes a report or
record required by parts 382, 385, and 390—
99 of this subchapter, knowingly makes or
causes to be made a false or incomplete
record about an operation or business fact or
transaction, or knowingly makes, prepares, or
preserves a record in violation of a regulation
order of the Secretary is subject to a
maximum civil penalty of $12,695 if such
action misrepresents a fact that constitutes a
violation other than a reporting or
recordkeeping violation.

(3) Non-recordkeeping violations. A person
or entity that violates parts 382, 385, or 390—
99 of this subchapter, except a recordkeeping
requirement, is subject to a civil penalty not
to exceed $15,419 for each violation.

(4) Non-recordkeeping violations by
drivers. A driver who violates parts 382, 385,
and 390-99 of this subchapter, except a
recordkeeping violation, is subject to a civil
penalty not to exceed $3,855.

(5) Violation of 49 CFR 392.5. A driver
placed out of service for 24 hours for
violating the alcohol prohibitions of 49 CFR
392.5(a) or (b) who drives during that period
is subject to a civil penalty not to exceed
$3,174 for a first conviction and not less than
$6,348 for a second or subsequent conviction.
* * * * *

(b) Commercial driver’s license (CDL)
violations. Any person who violates 49 CFR
part 383, subparts B, C, E, F, G, or H, is
subject to a civil penalty not to exceed
$5,732; except:
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(1) A CDL-holder who is convicted of
violating an out-of-service order shall be
subject to a civil penalty of not less than
$3,174 for a first conviction and not less than
$6,348 for a second or subsequent conviction;

(2) An employer of a CDL-holder who
knowingly allows, requires, permits, or
authorizes an employee to operate a CMV
during any period in which the CDL-holder
is subject to an out-of-service order, is subject
to a civil penalty of not less than $5,732 or
more than $31,737; and

(3) An employer of a CDL-holder who
knowingly allows, requires, permits, or
authorizes that CDL-holder to operate a CMV
in violation of a Federal, State, or local law
or regulation pertaining to railroad-highway
grade crossings is subject to a civil penalty
of not more than $16,453.

* * * * *

(d) Financial responsibility violations. A
motor carrier that fails to maintain the levels
of financial responsibility prescribed by Part
387 of this subchapter or any person (except
an employee who acts without knowledge)
who knowingly violates the rules of Part 387
subparts A and B is subject to a maximum
penalty of $16,915. Each day of a continuing
violation constitutes a separate offense.

(e) Violations of the Hazardous Materials
Regulations (HMRs) and Safety Permitting
Regulations found in Subpart E of Part 385.
This paragraph applies to violations by motor
carriers, drivers, shippers and other persons
who transport hazardous materials on the
highway in commercial motor vehicles or
cause hazardous materials to be so
transported.

(1) All knowing violations of 49 U.S.C.
chapter 51 or orders or regulations issued
under the authority of that chapter applicable
to the transportation or shipment of
hazardous materials by commercial motor
vehicle on the highways are subject to a civil
penalty of not more than $81,993 for each
violation. Each day of a continuing violation
constitutes a separate offense.

(2) All knowing violations of 49 U.S.C.
chapter 51 or orders or regulations issued
under the authority of that chapter applicable
to training related to the transportation or
shipment of hazardous materials by
commercial motor vehicle on the highways
are subject to a civil penalty of not less than
$493 and not more than $81,993 for each
violation.

(3) All knowing violations of 49 U.S.C.
chapter 51 or orders, regulations or
exemptions under the authority of that
chapter applicable to the manufacture,
fabrication, marking, maintenance,
reconditioning, repair, or testing of a
packaging or container that is represented,
marked, certified, or sold as being qualified
for use in the transportation or shipment of
hazardous materials by commercial motor
vehicle on the highways are subject to a civil
penalty of not more than $81,993 for each
violation.

(4) Whenever regulations issued under the
authority of 49 U.S.C. chapter 51 require
compliance with the FMCSRs while
transporting hazardous materials, any
violations of the FMCSRs will be considered
a violation of the HMRs and subject to a civil
penalty of not more than $81,993.

(5) If any violation subject to the civil
penalties set out in paragraphs (e)(1) through
(4) of this appendix results in death, serious
illness, or severe injury to any person or in
substantial destruction of property, the civil
penalty may be increased to not more than
$191,316 for each offense.

(f) Operating after being declared unfit by
assignment of a final “unsatisfactory” safety
rating. (1) A motor carrier operating a
commercial motor vehicle in interstate
commerce (except owners or operators of
commercial motor vehicles designed or used
to transport hazardous materials for which
placarding of a motor vehicle is required
under regulations prescribed under 49 U.S.C.
chapter 51) is subject, after being placed out
of service because of receiving a final
“unsatisfactory” safety rating, to a civil
penalty of not more than $27,331 (49 CFR
385.13). Each day the transportation
continues in violation of a final
“unsatisfactory” safety rating constitutes a
separate offense.

(2) A motor carrier operating a commercial
motor vehicle designed or used to transport
hazardous materials for which placarding of
a motor vehicle is required under regulations
prescribed under 49 U.S.C. chapter 51 is
subject, after being placed out of service
because of receiving a final ‘“unsatisfactory”
safety rating, to a civil penalty of not more
than $81,993 for each offense. If the violation
results in death, serious illness, or severe
injury to any person or in substantial
destruction of property, the civil penalty may
be increased to not more than $191,316 for
each offense. Each day the transportation
continues in violation of a final
“unsatisfactory’” safety rating constitutes a
separate offense.

(g) Violations of the commercial
regulations (CRs). Penalties for violations of
the CRs are specified in 49 U.S.C. chapter
149. These penalties relate to transportation
subject to the Secretary’s jurisdiction under
49 U.S.C. chapter 135. Unless otherwise
noted, a separate violation occurs for each
day the violation continues.

(1) A person who operates as a motor
carrier for the transportation of property in
violation of the registration requirements of
49 U.S.C. 13901 is liable for a minimum
penalty of $10,931 per violation.

(2) A person who knowingly operates as a
broker in violation of registration
requirements of 49 U.S.C 13904 or financial
security requirements of 49 U.S.C 13906 is
liable for a penalty not to exceed $10,931 for
each violation.

(3) A person who operates as a motor
carrier of passengers in violation of the
registration requirements of 49 U.S.C. 13901
is liable for a minimum penalty of $27,331
per violation.

(4) A person who operates as a foreign
motor carrier or foreign motor private carrier
of property in violation of the provisions of
49 U.S.C. 13902(c) is liable for a minimum
penalty of $10,932 per violation.

(5) A person who operates as a foreign
motor carrier or foreign motor private carrier
without authority, before the implementation
of the land transportation provisions of the
North American Free Trade Agreement,
outside the boundaries of a commercial zone

along the United States-Mexico border, is
liable for a maximum penalty of $15,034 for
an intentional violation and a maximum
penalty of $37,587 for a pattern of intentional
violations.

(6) A person who operates as a motor
carrier or broker for the transportation of
hazardous wastes in violation of the
registration provisions of 49 U.S.C. 13901 is
liable for a minimum penalty of $21,865 and
a maximum penalty of $43,730 per violation.

(7) A motor carrier or freight forwarder of
household goods, or their receiver or trustee,
that does not comply with any regulation
relating to the protection of individual
shippers, is liable for a minimum penalty of
$1,644 per violation.

(8) A person—

(i) Who falsifies, or authorizes an agent or
other person to falsify, documents used in
the transportation of household goods by
motor carrier or freight forwarder to evidence
the weight of a shipment or

(i1) Who charges for services which are not
performed or are not reasonably necessary in
the safe and adequate movement of the
shipment is liable for a minimum penalty of
$3,291 for the first violation and $8,227 for
each subsequent violation.

* * * * *

(10) A person who offers, gives, solicits, or
receives transportation of property by a
carrier at a different rate than the rate in
effect under 49 U.S.C. 13702 is liable for a
maximum penalty of $164,531 per violation.
When acting in the scope of his/her
employment, the acts or omissions of a
person acting for or employed by a carrier or
shipper are considered to be the acts or
omissions of that carrier or shipper, as well
as that person.

(11) Any person who offers, gives, solicits,
or receives a rebate or concession related to
motor carrier transportation subject to
jurisdiction under subchapter I of 49 U.S.C.
chapter 135, or who assists or permits
another person to get that transportation at
less than the rate in effect under 49 U.S.C.
13702, commits a violation for which the
penalty is $328 for the first violation and
$411 for each subsequent violation.

(12) A freight forwarder, its officer, agent,
or employee, that assists or willingly permits
a person to get service under 49 U.S.C. 13531
at less than the rate in effect under 49 U.S.C.
13702 commits a violation for which the
penalty is up to $823 for the first violation
and up to $3,291 for each subsequent
violation.

(13) A person who gets or attempts to get
service from a freight forwarder under 49
U.S.C. 13531 at less than the rate in effect
under 49 U.S.C. 13702 commits a violation
for which the penalty is up to $823 for the
first violation and up to $3,291 for each
subsequent violation.

(14) A person who knowingly authorizes,
consents to, or permits a violation of 49
U.S.C. 14103 relating to loading and
unloading motor vehicles or who knowingly
violates subsection (a) of 49 U.S.C. 14103 is
liable for a penalty of not more than $16,453
per violation.

* * * * *

(16) A person required to make a report to
the Secretary, answer a question, or make,
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prepare, or preserve a record under part B of
subtitle IV, title 49, U.S.C., or an officer,
agent, or employee of that person, is liable for
a minimum penalty of $1,093 and for a
maximum penalty of $8,227 per violation if
it does not make the report, does not
completely and truthfully answer the
question within 30 days from the date the
Secretary requires the answer, does not make
or preserve the record in the form and
manner prescribed, falsifies, destroys, or
changes the report or record, files a false
report or record, makes a false or incomplete
entry in the record about a business-related
fact, or prepares or preserves a record in
violation of a regulation or order of the
Secretary.

(17) A motor carrier, water carrier, freight
forwarder, or broker, or their officer, receiver,
trustee, lessee, employee, or other person
authorized to receive information from them,
who discloses information identified in 49
U.S.C. 14908 without the permission of the
shipper or consignee is liable for a maximum
penalty of $3,291.

(18) A person who violates a provision of
part B, subtitle IV, title 49, U.S.C., or a
regulation or order under part B, or who
violates a condition of registration related to
transportation that is subject to jurisdiction
under subchapter I or III of chapter 135, or
who violates a condition of registration of a
foreign motor carrier or foreign motor private
carrier under section 13902, is liable for a
penalty of $823 for each violation if another
penalty is not provided in 49 U.S.C. chapter
149.

* * * * *

(21) * ok ok

(i) Who knowingly and willfully fails, in
violation of a contract, to deliver to, or
unload at, the destination of a shipment of
household goods in interstate commerce for
which charges have been estimated by the
motor carrier transporting such goods, and
for which the shipper has tendered a
payment in accordance with part 375,
subpart G of this chapter, is liable for a civil
penalty of not less than $16,453 for each
violation. Each day of a continuing violation
constitutes a separate offense.
* * * * *

(22) A broker for transportation of
household goods who makes an estimate of
the cost of transporting any such goods
before entering into an agreement with a
motor carrier to provide transportation of
household goods subject to FMCSA
jurisdiction is liable to the United States for
a civil penalty of not less than $12,695 for
each violation.

(23) A person who provides transportation
of household goods subject to jurisdiction
under 49 U.S.C. chapter 135, subchapter I, or
provides broker services for such
transportation, without being registered
under 49 U.S.C. chapter 139 to provide such
transportation or services as a motor carrier
or broker, as the case may be, is liable to the
United States for a civil penalty of not less
than $31,737 for each violation.

(h) Copying of records and access to
equipment, lands, and buildings. A person
subject to 49 U.S.C. chapter 51 or a motor
carrier, broker, freight forwarder, or owner or
operator of a commercial motor vehicle

subject to part B of subtitle VI of title 49
U.S.C. who fails to allow promptly, upon
demand in person or in writing, the Federal
Motor Carrier Safety Administration, an
employee designated by the Federal Motor
Carrier Safety Administration, or an
employee of a MCSAP grant recipient to
inspect and copy any record or inspect and
examine equipment, lands, buildings, and
other property, in accordance with 49 U.S.C.
504(c), 5121(c), and 14122(b), is subject to a
civil penalty of not more than $1,270 for each
offense. Each day of a continuing violation
constitutes a separate offense, except that the
total of all civil penalties against any violator
for all offenses related to a single violation
shall not exceed $12,695.

(i) Evasion. A person, or an officer,
employee, or agent of that person:

(1) Who by any means tries to evade
regulation of motor carriers under title 49,
United States Code, chapter 5, chapter 51,
subchapter III of chapter 311 (except sections
31138 and 31139) or sections 31302, 31303,
31304, 31305(b), 31310(g)(1)(A), or 31502, or
a regulation issued under any of those
provisions, shall be fined at least $2,187 but
not more than $5,466 for the first violation
and at least $2,732 but not more than $8,199
for a subsequent violation.

(2) Who tries to evade regulation under
part B of subtitle IV, title 49, U.S.C., for
carriers or brokers is liable for a penalty of
at least $2,187 for the first violation or at
least $5,466 for a subsequent violation.

PART 578—CIVIL AND CRIMINAL
PENALTIES

m 98. The authority citation for 49 CFR
Part 578 is revised to read as follows:
Authority: Pub. L. 92-513, Pub. L. 94-163,
Pub. L. 98-547, Pub. L. 101-410, Pub. L.
102-388, Pub. L. 102-519, Pub. L. 104-134,
Pub. L. 109-59, Pub. L. 110-140, Pub. L.
112-141, Pub. L. 114-74, Pub. L. 114-94, 49
U.S.C. 30165, 30170, 30505, 32308, 32309,
32507, 32709, 32710, 32902, 32912, 33114
and 33115; delegation of authority at 49 CFR
1.81, 1.95.
m 99.In § 578.5, paragraphs (a) through
(g) and (i) are revised to read as follows:

§578.6 Civil penalties for violations of
specified provisions of Title 49 of the United
States Code.

(a) Motor vehicle safety—(1) In
general. A person who violates any of
sections 30112, 30115, 30117 through
30122, 30123(a), 30125(c), 30127, or
30141 through 30147 of Title 49 of the
United States Code or a regulation
prescribed under any of those sections
is liable to the United States
Government for a civil penalty of not
more than $22,329 for each violation. A
separate violation occurs for each motor
vehicle or item of motor vehicle
equipment and for each failure or
refusal to allow or perform an act
required by any of those sections. The
maximum civil penalty under this
paragraph for a related series of
violations is $111,642,265.

(2) School buses. (i) Notwithstanding
paragraph (a)(1) of this section, a person
who:

(A) Violates section 30112(a)(1) of
Title 49 United States Code by the
manufacture, sale, offer for sale,
introduction or delivery for introduction
into interstate commerce, or importation
of a school bus or school bus equipment
(as those terms are defined in 49 U.S.C.
30125(a)); or

(B) Violates section 30112(a)(2) of
Title 49 United States Code, shall be
subject to a civil penalty of not more
than $12,695 for each violation. A
separate violation occurs for each motor
vehicle or item of motor vehicle
equipment and for each failure or
refusal to allow or perform an act
required by this section. The maximum
penalty under this paragraph for a
related series of violations is
$19,042,502.

(3) Section 30166. A person who
violates Section 30166 of Title 49 of the
United States Code or a regulation
prescribed under that section is liable to
the United States Government for a civil
penalty for failing or refusing to allow
or perform an act required under that
section or regulation. The maximum
penalty under this paragraph is $22,329
per violation per day. The maximum
penalty under this paragraph for a
related series of daily violations is
$111,642,265.

(4) False and misleading reports. A
person who knowingly and willfully
submits materially false or misleading
information to the Secretary, after
certifying the same information as
accurate under the certification process
established pursuant to Section
30166(0), shall be subject to a civil
penalty of not more than $5,466 per day.
The maximum penalty under this
paragraph for a related series of daily
violations is $1,093,233.

(b) National Automobile Title
Information System. An individual or
entity violating 49 U.S.C. Chapter 305 is
liable to the United States Government
for a civil penalty of not more than
$1,783 for each violation.

(c) Bumper standards. (1) A person
that violates 49 U.S.C. 32506(a) is liable
to the United States Government for a
civil penalty of not more than $2,924 for
each violation. A separate violation
occurs for each passenger motor vehicle
or item of passenger motor vehicle
equipment involved in a violation of 49
U.S.C. 32506(a)(1) or (4)—

(i) That does not comply with a
standard prescribed under 49 U.S.C.
32502, or

(ii) For which a certificate is not
provided, or for which a false or
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misleading certificate is provided, under
49 U.S.C. 32504.

(2) The maximum civil penalty under
this paragraph (c) for a related series of
violations is $3,256,233.

(d) Consumer information—(1) Crash-
worthiness and damage susceptibility. A
person who violates 49 U.S.C. 32308(a),
regarding crashworthiness and damage
susceptibility, is liable to the United
States Government for a civil penalty of
not more than $2,924 for each violation.
Each failure to provide information or
comply with a regulation in violation of
49 U.S.C. 32308(a) is a separate
violation. The maximum penalty under
this paragraph for a related series of
violations is $1,594,890.

(2) Consumer tire information. Any
person who fails to comply with the
national tire fuel efficiency program
under 49 U.S.C. 32304A is liable to the
United States Government for a civil
penalty of not more than $60,518 for
each violation.

(e) Country of origin content labeling.
A manufacturer of a passenger motor
vehicle distributed in commerce for sale
in the United States that willfully fails
to attach the label required under 49
U.S.C. 32304 to a new passenger motor
vehicle that the manufacturer
manufactures or imports, or a dealer
that fails to maintain that label as
required under 49 U.S.C. 32304, is liable
to the United States Government for a
civil penalty of not more than $1,783 for
each violation. Each failure to attach or
maintain that label for each vehicle is a
separate violation.

(f) Odometer tampering and
disclosure. (1) A person that violates 49
U.S.C. Chapter 327 or a regulation
prescribed or order issued thereunder is
liable to the United States Government
for a civil penalty of not more than
$10,932 for each violation. A separate
violation occurs for each motor vehicle
or device involved in the violation. The
maximum civil penalty under this
paragraph for a related series of
violations is $1,093,233.

(2) A person that violates 49 U.S.C.
Chapter 327 or a regulation prescribed
or order issued thereunder, with intent
to defraud, is liable for three times the
actual damages or $10,932, whichever is
greater.

(g) Vehicle theft protection. (1) A
person that violates 49 U.S.C.
33114(a)(1)—(4) is liable to the United
States Government for a civil penalty of
not more than $2,402 for each violation.
The failure of more than one part of a
single motor vehicle to conform to an
applicable standard under 49 U.S.C.
33102 or 33103 is only a single
violation. The maximum penalty under

this paragraph for a related series of
violations is $600,388.

(2) A person that violates 49 U.S.C.
33114(a)(5) is liable to the United States
Government for a civil penalty of not
more than $178,338 a day for each
violation.

* * * * *

(i) Medium- and heavy-duty vehicle
fuel efficiency. The maximum civil
penalty for a violation of the fuel
consumption standards of 49 CFR part
535 is not more than $41,882 per
vehicle or engine. The maximum civil
penalty for a related series of violations
shall be determined by multiplying
$41,882 times the vehicle or engine
production volume for the model year
in question within the regulatory
averaging set.

Issued in Washington, DC, under authority
delegated at 49 CFR 1.27(n), on: June 26,
2019.

Steven G. Bradbury,

General Counsel.

[FR Doc. 201914101 Filed 7-30-19; 8:45 am]
BILLING CODE 4910-9X-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 203

RIN 0412-AA91

Streamlining the Registration Process
for Private Voluntary Organizations

AGENCY: U.S. Agency for International
Development (USAID).
ACTION: Final rule.

SUMMARY: USAID is issuing a final rule
to rescind the Agency’s rules to
streamline the registration process for
Private Voluntary Organizations (PVOs).
Foreign assistance has evolved since the
establishment of the requirement that
PVOs register with USAID, and a careful
review of the Agency’s business
practices has concluded that there is no
longer a need for the current, time-
consuming and costly Agency-wide
process. The remaining USAID
programs required by statute to register
PVOs as a condition of eligibility have
incorporated a simplified registration
process into each of their applications
for funding. USAID published the
proposed rule and has determined to
adopt a final rule to support
streamlining the PVO registration
process.

DATES: This rule is effective August 30,
2019.

FOR FURTHER INFORMATION CONTACT:
Daniel Grant, Telephone: (202) 712—
0497 or email: dgrant@usaid.gov

SUPPLEMENTARY INFORMATION: On
February 12, 2019 (84 FR 3351), USAID
issued a proposed rule to rescind part
203 of title 22 of the Code of Federal
Regulations (CFR) (22 CFR part 203) to
streamline the registration process for
PVOs. Effective upon the publication of
this final rule, PVOs would no longer be
required to register with USAID to
compete for funding, with the exception
of organizations that apply for the
Limited Excess-Property Program
(LEPP), the Ocean-Freight
Reimbursement Program (OFR), or to
other Federal Departments and Agencies
under Section 607(a) of the Foreign
Assistance Act (FAA). Applicants to the
LEPP, the OFR, and for assistance under
Section 607(a) of the FAA must
complete and submit to USAID a self-
certification form to indicate they
qualify as a PVO. The self-certification
form, which an authorized
representative of the applicant
organization must sign, requires that a
PVO confirm whether it is registered as
a U.S.-based organization or an
international PVO. Rescission of 22 CFR
part 203 is expected to reduce the
burden on the public significantly;
produce a total estimated annual cost
savings of $779,406 to USAID; and offer
significant savings for the PVO
community, projected to range from
approximately $2 million to $11 million
per year.

A. Discussion of Comments

USAID received one set of comments
from an individual in response to the
proposed rule. A discussion of these
comments follows:

The commenter sought clarification
on the rule and the rulemaking process,
in addition to the laws associated with
the registration of PVOs. The three
USAID programs that require
registration because of statute are the
LEPP, the OFR, and applications to
other U.S. Government Departments and
Agencies that seek to provide foreign
assistance in accordance with Section
607(a) of the FAA. The statute is silent
on the methodology for registration.
While 22 CFR part 203 details a specific
process, USAID has determined it is
duplicative of pre-award assessments
and due-diligence requirements the
Agency already undertakes with all
prospective awardees. Maintaining both
sets of requirements imposes a
significant cost burden on PVOs (and
PVOs only) to obtain and maintain
registration, a process largely duplicated
if a PVO is considered for an award.
Replacing 22 CFR part 203 with a
legally compliant, simplified self-
certification would streamline the
process significantly. USAID is updating
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this process not because of changes in
law or new legal requirements, but to
reduce costs and eliminate unnecessary
regulation. Only PVOs participating in
the three specific programs mentioned
above would have to self-certify, and the
Bureaus and Independent Offices within
USAID that manage these programs
would provide guidance as necessary as
part of implementing them.
Maintenance of a PVO registry is not
necessary to implement these programs.
In addition, no law requires maintaining
a database of PVOs, which is
duplicative of the role private rating
organizations now play. While different
from the focus of the PVO-registration
program, initially established to help
achieve USAID’s international-
development mission, private rating
organizations offer the transparency on
service organizations that the PVO-
registration process had also provided,
although that was not the purpose of
USAID’s PVO-registration program.
USAID published the proposed rule
on February 12, 2019, and issuance of
this final rule serves as USAID’s
notification to, and request for, input
from the public on the streamlined
registration process for PVOs.

B. Background

USAID is issuing this final rule to
rescind 22 CFR part 203, which codified
the rules for PVO registration with
USAID and provided the registration
process for PVOs, including the
conditions for registration and
documentation required to be submitted
to USAID to complete a registration, as
well as detailing the annual renewals
and termination processes.

USAID has rescinded 22 CFR part 203
because the process to register PVOs is
no longer needed for the majority of
programs open to PVOs across the
Agency. Therefore, the Agency has
streamlined it to apply only to programs
that require registration by statute
(LEPP, OFR, and applications to other
U.S. Government Departments and
Agencies that seek to provide foreign
assistance in accordance with Section
607(a) of the FAA). Combined, these
programs serve fewer than 50
organizations.

USAID initially established its
process to register PVOs to ensure an
organization met the definition of a PVO
and specific organizational standards.
Today, USAID examines all potential
partner organizations, PVOs or
otherwise, via a pre-award assessment
managed by warranted USAID
Agreement/Contract Officers in
accordance with Agency policy
(Automated Directives System [ADS]
Chapter 303: Grants and Cooperative

Agreements to Non-Governmental
Organizations; and ADS Chapter 302:
USAID Direct Contracting), and as
required by relevant regulations (i.e., 2
CFR 200.205 for assistance, and 48 CFR
part 9 for contracts). The due-diligence
process for registering PVOs under 22
CFR part 203 is duplicative of these pre-
award assessments, and organizations
spend a substantial amount of time and
money to obtain and maintain
registration. Finally, USAID’s PVO
registration has historically played the
role that private rating organizations
now play—publishing data on PVOs
and other types of non-governmental
organizations. The extensive
information publicly available through
other providers has eliminated the
Agency'’s need to produce information
on the sector through the maintenance
and publication of a registry.

C. Impact Assessment

(1) Executive Orders (E.O.) 12866 and
13563—Regulatory Planning and
Review

Under E.O. 12866, USAID must
determine whether a regulatory action is
“significant” and therefore subject to
the requirements of the E.O. and subject
to review by the Office of Management
and Budget (OMB). USAID has
determined that 22 CFR part 203 is not
an “‘economically significant regulatory
action” under Section 3(f)(1) of E.O.
12866. This final rule is not a major rule
under Section 804 of Title 5 of the
United States Code (U.S.C.).

E.O.s 12866 and 13563 direct Federal
Departments and Agencies to assess all
the costs and benefits of available
regulatory alternatives, and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. Streamlining the duplicative
Agency-wide registration program
would eliminate thousands of labor
hours and save hundreds of thousands
of dollars for USAID and the estimated
550 PVOs currently registered with the
Agency.

USAID uses a contractor to manage
the PVO-registration process, which
costs the Agency approximately
$700,000 per year. In addition, internal
USAID annual labor costs related to the
registration process amount to $79,406
in burdened salary and benefit expenses
(50 percent of a General Schedule [GS]-
13 Full-Time Equivalent [FTE]). With

this deregulation, USAID anticipates
saving $779,406 in Federal Government
costs per year.

Moreover, USAID estimates that the
deregulation would generate significant
cost-savings for affected PVOs. USAID
recently surveyed all 550 PVO
registrants to quantify the burden
associated with the registration process.
Within the past ten years, the number of
PVOs registered with USAID on an
annual basis has been consistent,
ranging from 550 to 553 PVOs per year.
Based on the results of the survey,
USAID estimates that all 550 PVO
registrants spent a total of 4,378 hours
per year to prepare and file the
registration forms.

Using market research, USAID
estimates that the burdened labor cost
for PVO staff to conduct tasks related to
registration ranges from $40 to $80 per
hour.? Applying those rates to the total
4,378 personnel hours yields an
estimated cost that ranges from
$175,120 to $350,240 for PVO staff to
register.

In addition, with rescission of the
rule, USAID concludes that PVOs would
achieve significant further cost-savings,
because a component of the registration
process is the requirement to conduct an
external financial audit. USAID
estimated the total number of external
audits conducted only for the purposes
of registering as a PVO, but not used
because the organization did not receive
an award from USAID, range from 183
to 367. Based on market research,? past
experience, and consultations with
registered PVOs, the average cost of an
independent audit ranges from $10,000
to $30,000. USAID then calculated a low
estimate and high estimate of cost-
savings. For the high estimate, USAID
applied the rate of $30,000 to 367
registrants (two-thirds of the 550 total
registrants) that do not receive an
award. This yields an annual total of
$11,010,000 in “unfruitful” expenses
avoided. For the low estimate, we
applied the $10,000 rate as the audit
cost, and added the assumption that half
of registrants without awards would
have procured financial audits even in
the absence of the rule. Multiplying
$10,000 by 183 (one-third of the 550
total registrants) yields a total of
$1,830,000 for our low-cost estimate of

1 Calculated based on nationwide data on
nonprofit program manager salaries (https://
www.glassdoor.com/Salaries/nonprofit-program-
manager-salary-SRCH_KO00,25.htm), with employee
benefit costs added into the hourly rates (https://
www.bls.gov/news.release/ecec.nr0.htm).

2 https://www.councilofnonprofits.org/nonprofit-
audit-guide/what-is-independent-audit, http://
www.financialexecutives.org/ferf/download/
2015%20Final/2015-018.pdf
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cost-savings associated with avoided
audit expenses. When estimates for PVO
staff time and financial audits are
combined, the cost savings for affected
PVOs ranges from $2,005,120 to
$11,360,240. When added to the
expected costs internal to USAID of
$779,406, the annual total of
incremental cost savings as a result of
the rescission ranges from $2,784,526 to
$12,139,646. Therefore, the rescission of
our PVO-registration rule would
benefits USAID and our PVOs by
streamlining processes and achieving
significant cost-savings.

2. Executive Order (E.O.) 13771

This rule is considered an E.O. 13771
deregulatory action. Details on the
estimated cost-savings of this rule
appear in the rule’s economic analysis.

3. Regulatory Flexibility Act

Because the rescission of this
regulation removes, rather than
imposes, the collection of information,
USAID certifies that the rescission
would not have a significant economic
impact on a substantial number of small
entities.

4. Paperwork Reduction Act (PRA)

The Paperwork Reduction Act (44
U.S.C. 3507) applies to this rule,
because it removes information-
collection requirements formerly
approved by OMB. Rescission of this
rule would reduce paperwork
significantly and eliminate information-
collection requirements on the 550
PVOs that currently register with the
Agency. USAID collects information
from all registered PVOs as part of the
registration requirement, such as
financial data and a costly external
financial audit, to determine whether
the PVO meets the conditions of
registration. Under the revised
approach, only organizations that apply
for the Agency’s LEPP or OFR, or to
other U.S. Government Departments and
Agencies that seek to provide foreign
assistance (about 50 organizations in
total) would have to certify they meet
USAID’s PVO requirements through the
new, streamlined certification process
described earlier. USAID would not
collect any other data or demand extra
financial audits from these
organizations.

USAID previously collected
information for to register PVOs under
the OMB-approved AID Form 1550-2
(OMB Approval Number 0412—-0035),
but inadvertently operated in non-
compliance with the PRA when OMB
approval of this form expired, and
USAID did not seek extension of the
OMB approval when the Agency moved

to an on-line system for PVO
registration. USAID’s online PVO-
registration system required that PVOs
provide the same information requested
on AID Form 1550-2, including
financial data. As such, the public-
reporting burden for collection of
information remained the same under
the on-line system.

5. Administrative Procedures Act

USAID is issuing this deregulatory
action to remove an unneeded hurdle to
doing business with the Agency that
imposes unnecessary and excessive
costs on the private sector with no value
to the Government. The rescinded rule
originally called for the collection of
information, such as a company’s make-
up of volunteers—since obviated once
statutory changes removed the volunteer
requirement. Apart from that
requirement, statutory references to the
registration of PVOs (such as those in
Sections 123 or 607 of the FAA) provide
no further guidance or requirements to
the Agency on what such registration
should entail. By rescinding this rule,
the Agency would be free to simplify
and streamline registration to remove
barriers that impose expenses on
smaller organizations that wish to
compete for USAID funds.

USAID also conducted surveys of the
primary stakeholders to the registration
process—that of Agency’s internal
stakeholders and the PVO community.
Surveys of registered PVOs in 2012 and
2017 showed that the PVO community
did not see significant value in the
registration program delineated by 22
CFR part 203, and internal stakeholders
for the Agency determined that the
information collected in accordance
with 22 CFR 203 served no purpose for
the Agency. These findings contributed
to the decision to remove both the
registration program and the rule that
required such a rigorous registration
process. Additionally, USAID does not
plan to replace the current rule with any
other.

For the LEPP, the OFR, and PVOs that
apply to other U.S. Government
Departments and Agencies that are
seeking to provide foreign assistance
under Section 607(a) of the FAA, all of
which still require registration because
of legislative requirements, as provided
above, the Agency has developed a
simplified registration process as part of
the application process.

List of Subjects for 22 CFR Part 203

Foreign aid, Nonprofit organizations,
Reporting and recordkeeping
requirements.

PART 203—[REMOVED]

m For the reasons discussed in the
preamble, and under the authority of
Sec. 621, Public Law 87-195, 75 Stat.
445, (22 U.S.C. 2381), as amended; E.O.
12163, Sept. 29, 1979, 44 FR 56673, 3
CFR, 1979 Comp., p. 435, USAID
removes 22 CFR part 203.

Carrie Thompson,

Acting Assistant Administrator, Bureau for
Economic Growth, Education, and the
Environment.

[FR Doc. 2019-15685 Filed 7-30-19; 8:45 am]|
BILLING CODE 6116-01-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts 2 and 7

[Docket No. PTO-T-2017-0004]

RIN 0651-AD15

Changes to the Trademark Rules of
Practice To Mandate Electronic Filing

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (USPTO or Office)
amends the Rules of Practice in
Trademark Cases and the Rules of
Practice in Filings Pursuant to the
Protocol Relating to the Madrid
Agreement Concerning the International
Registration of Marks to mandate
electronic filing of trademark
applications and all submissions
associated with trademark applications
and registrations, and to require the
designation of an email address for
receiving USPTO correspondence, with
limited exceptions. This rule advances
the USPTO’s IT strategy to achieve
complete end-to-end electronic
processing of trademark-related
submissions, thereby improving
administrative efficiency by facilitating
electronic file management, optimizing
workflow processes, and reducing
processing errors.

DATES: This rule is effective on October
5,2019.

FOR FURTHER INFORMATION CONTACT:
Catherine Cain, Office of the Deputy
Commissioner for Trademark
Examination Policy, TMPolicy@
uspto.gov, (571) 272—8946.
SUPPLEMENTARY INFORMATION:

Purpose: The USPTO revises the rules
in parts 2 and 7 of title 37 of the Code
of Federal Regulations to require
electronic filing through the USPTO’s
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Trademark Electronic Application
System (TEAS) of all trademark
applications based on section 1 and/or
section 44 of the Trademark Act (Act),
15 U.S.C. 1051, 1126, and submissions
filed with the USPTO concerning
applications or registrations. These
submissions include, for example,
responses to Office actions, registration
maintenance filings, international
applications, subsequent designations,
and direct filings with the USPTO
relating to extensions of protection
through the international registration
system. In addition, this rulemaking
requires the designation of an email
address for receiving USPTO
correspondence concerning these
submissions.

The requirement to file an initial
application through TEAS does not
apply to applications based on section
66(a) of the Act, 15 U.S.C. 1141f,
because these applications are initially
filed with the International Bureau (IB)
of the World Intellectual Property
Organization and subsequently
transmitted electronically to the
USPTO. However, section 66(a)
applicants and registrants are required
to electronically file all subsequent
submissions concerning their
applications or registrations and to
designate an email address for receiving
USPTO correspondence. This
rulemaking does not encompass
electronic filing of submissions made to
the Trademark Trial and Appeal Board
(TTAB) in ex parte or inter partes
proceedings. Such submissions are
currently required to be filed through
the USPTO’s Electronic System for
Trademark Trials and Appeals (ESTTA).

This rule is intended to maximize
end-to-end electronic processing of
applications and related submissions, as
well as registration maintenance filings.
Achieving complete end-to-end
electronic processing of all trademark
submissions is an IT objective of the
USPTO. End-to-end electronic
processing means that an application
and all application- and registration-
related submissions are filed and
processed electronically, and any
related correspondence between the
USPTO and the relevant party is
conducted entirely electronically. Thus,
an application that is processed
electronically end to end would be filed
through TEAS, and all submissions
related to the application, such as
voluntary amendments, responses to
Office actions, or allegations of use,
would also be filed through TEAS. With
this change, outgoing USPTO
correspondence regarding the
application will be sent by email.
Likewise, all submissions related to a

registration must be filed through TEAS
and outgoing USPTO correspondence
regarding the registration will be sent by
email.

Although more than 99% of
applications under section 1 or section
44 are now filed electronically, just
under 88% are currently prosecuted
electronically from end to end. This
means that approximately 12% of these
filings still involve paper processing.
Prior reductions in the filing fees for
electronic submissions resulted in
almost 100% of new applications being
filed electronically, but have not
achieved complete end-to-end
electronic processing. By mandating
electronic filing of trademark
applications and submissions
concerning applications or registrations
through TEAS, the amended rules will
reduce paper processing to an absolute
minimum and thus maximize end-to-
end electronic processing.

End-to-end electronic processing of
all applications, related correspondence,
statutorily required registration
maintenance submissions, and other
submissions will benefit trademark
customers and increase the USPTO’s
administrative efficiency by facilitating
electronic file management, optimizing
workflow processes, and reducing
processing errors. Paper submissions
hinder efficiency and accuracy and are
more costly to process than electronic
submissions because they require
manual uploading of scanned copies of
the documents into the USPTO
electronic records system and manual
data entry of information in the
documents. Electronic submissions
through TEAS, on the other hand,
generally do not require manual
processing and are automatically
categorized, labeled, and uploaded
directly into an electronic file in the
USPTO electronic records system for
review by USPTO employees and the
public. If a TEAS submission contains
amendments or other changes to the
information in the record, often those
amendments and changes are
automatically entered into the electronic
records system. Furthermore, TEAS
submissions are more likely to include
all necessary information because the
USPTO can update its forms to
specifically tailor the requirements for a
particular submission and require that
the information be validated prior to
submission. Consequently, preparing
and submitting an application or related
document, or a registration maintenance
filing, through TEAS is likely to result
in a more complete submission and take
less time than preparing and mailing the
paper equivalent. Thus, TEAS
submissions help ensure more complete

filings, expedite processing, shorten
pendency, minimize manual data entry
and potential data-entry errors, and
eliminate the potential for lost or
missing papers.

This rule also requires the designation
of an email address for receiving USPTO
correspondence concerning these
submissions, which is either that of the
applicant or registrant, if unrepresented,
or an authorized attorney, if one has
been appointed. Currently, in order to
receive a filing date for a new
application under section 1 or section
44, the USPTO requires, among other
things, that the applicant designate an
“address for correspondence.” 37 CFR
2.21(a)(2). Applicants who filed using
the TEAS Plus or TEAS Reduced Fee
(TEAS RF) filing options have been
required to designate an email address
for correspondence, while those who
filed on paper or through the regular
TEAS application were permitted to
designate a postal address. This rule
requires applicants and registrants, and
parties to a proceeding before the TTAB,
to provide and maintain an email
address for correspondence. The
requirement to designate an email
address for receiving USPTO
correspondence benefits the USPTO and
its customers by reducing costs and
increasing efficiency. Email
correspondence can be sent, received,
and processed faster than paper
correspondence, which must be printed,
collated, scanned, and uploaded to the
electronic records system, and mailed
domestically or internationally, at
greater expense. Under this rule,
applicants and registrants, and parties to
a proceeding before the TTAB, are also
required to provide and maintain a
postal address. The domicile address
specified for an applicant, registrant, or
party to a proceeding will be treated by
the Office as the postal address for the
applicant, registrant, or party. In the rare
circumstance where mail cannot be
delivered to its domicile address, the
applicant, registrant, or party may
request to designate a postal address
where mail can be delivered.

A qualified practitioner representing
an applicant, registrant, or party also is
required to provide and maintain a
postal address. This requirement
ensures the USPTO’s ability to contact
the applicant, registrant, party, or
practitioner by mail in certain limited
circumstances, such as when an
appointed practitioner is suspended or
excluded from practice before the
USPTO and is no longer the
correspondent, or when the Office sends
a physical registration certificate.

Previous Initiatives to Increase End-
to-End Electronic Processing: The
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USPTO previously amended its rules to
encourage electronic filing through
TEAS and email communication by
establishing the TEAS Plus and TEAS
RF filing options for applications based
on section 1 and/or section 44. See 37
CFR 2.6. These filing options have lower
application fees than a regular TEAS
application, but, unlike a regular TEAS
application, they require the applicant
to (1) provide, authorize, and maintain
an email address for receiving USPTO
correspondence regarding the
application and (2) file certain
application-related submissions through
TEAS. See 37 CFR 2.22, 2.23. If the
applicant does not fulfill these
requirements, the applicant must pay an
additional processing fee. See 37 CFR
2.6, 2.22, 2.23.

Despite these additional
requirements, and the potential
additional processing fee for
noncompliance, the TEAS RF filing
option is now the most popular filing
option among USPTO customers,
followed by TEAS Plus. These two filing
options currently account for nearly
99% of all new trademark applications
filed under section 1 and/or section 44,
suggesting that applicants are
comfortable with filing and
communicating with the USPTO
electronically.

Furthermore, in January 2017, the
USPTO revised its rules to increase fees
for paper filings to bring the fees nearer
to the cost of processing the filings and
encourage customers to use lower-cost
electronic options. As a result of these
rule changes, the USPTO is now
processing nearly 88% of applications
filed under section 1 and/or section 44
electronically end to end.

Discussion of Rule Changes

(1) New Applications. Under this rule,
§2.21 is amended to require applicants
to file electronically, through TEAS, any
trademark, service mark, certification
mark, collective membership mark, or
collective trademark or service mark
application for registration on the
Principal or Supplemental Register
under section 1 and/or section 44. As
noted above, the requirement to file an
application through TEAS does not
apply to applications based on section
66(a) because they are initially
processed by the IB and subsequently
transmitted electronically to the
USPTO.

The TEAS RF filing option, which
required applicants to maintain an
email address for receiving USPTO
correspondence regarding the
application and to file the application
and related submissions through TEAS,
will become the default, or ““standard,”

filing option and will be renamed
“TEAS Standard” on the effective date
of this rule. The filing fee for this option
remains at $275 per class. The TEAS
Plus option also remains at $225 per
class, while the TEAS option under 37
CFR 2.6(a)(1)(ii) at $400 per class is
eliminated. However, the per-class fee
of $400 in § 2.6(a)(1)(ii), which is the
current filing fee for applications under
section 66(a), is retained as the filing fee
for such applications.

Under this rule, an application filed
on paper under section 1 and/or section
44 will not receive a filing date unless
it falls under one of the limited
exceptions discussed below.

(2) Additional Processing Fee.
Previously, the additional processing fee
under § 2.6(a)(1)(v) applied to TEAS
Plus and TEAS RF applications that
failed to meet the requirements under
§2.22(a) or § 2.23(a) at filing, and to
TEAS Plus and TEAS RF applications
when certain submissions were not filed
through TEAS or when the applicant
failed to maintain a valid email address
for receipt of communications from the
Office. Under this rule, the processing
fee applies only to TEAS Plus
applications that fail to meet the
amended filing requirements under
§2.22(a). All applicants and registrants,
except those specifically exempted, are
now required to electronically file any
submissions in connection with an
application or registration and to
designate and maintain an email
address for correspondence. A TEAS
Plus or TEAS Standard (previously
TEAS RF) applicant who meets the
amended filing requirements, but
thereafter seeks acceptance of a
submission filed on paper, pursuant to
new §2.147, or a waiver of the
requirement to file such submissions
electronically, must then pay the
relevant paper filing fee and the paper
petition fee for any submission filed on
paper.

(3) Submissions Required to Be Filed
Through TEAS. This rule amends § 2.23
to also require that correspondence
concerning a trademark application or
registration under section 1, section 44,
or section 66(a) be filed through TEAS,
except for correspondence required to
be submitted to the Assignment
Recordation Branch or through ESTTA.
Although all correspondence is required
to be filed electronically, the USPTO
recognizes that there may be certain
circumstances when a paper filing is
necessary. For those instances, the
Office codifies a new regulatory section,
at 37 CFR 2.147, which sets out a
procedure for requesting acceptance of
paper submissions under particular
circumstances. This section is discussed

below in the explanation of the limited
exceptions to the amended
requirements.

Although this rule requires
correspondence to be filed through
TEAS, current USPTO practice
regarding informal communications is
unchanged. Thus, for example, an
applicant or an applicant’s attorney may
still conduct informal communications
with an examining attorney regarding a
particular application by telephone or
email. See Trademark Manual of
Examining Procedure (TMEP) § 709.05.

(4) Email Correspondence Address.
This rule amends §§2.21, 2.23, and 7.4
to require that applicants and registrants
provide a valid email address for
themselves and any appointed
practitioner for receipt of
correspondence from the USPTO. Thus,
except in the case of nationals from
exempted treaty countries, as discussed
below, the USPTO’s required method of
corresponding with applicants and
registrants is via Office actions and
notices sent to the designated email
address. If the email transmission were
to fail because, for example, the
applicant or registrant provided an
incorrect email address, the recipient’s
mailbox is full, or the email provider
has a service outage, the USPTO will
not attempt to contact the correspondent
designated pursuant to § 2.18(a) by other
means. Instead, pursuant to amended
§2.23(d), the applicant or registrant is
responsible for monitoring the status of
the application or registration using the
USPTO’s Trademark Status and
Document Retrieval (TSDR) system,
which displays any USPTO Office
actions and notices that have issued,
any submissions properly filed with the
USPTO, and any other actions taken by
the USPTO.

As noted above, applications under
section 66(a) are processed and
transmitted electronically to the USPTO
from the IB. These applications do not
include an email address for receiving
USPTO correspondence, and the
USPTO does not anticipate the IB will
update its systems to include email
addresses prior to implementation of
this rule. In addition, only 2.9% of
Madrid applications were approved for
publication upon first action in fiscal
year 2017. Therefore, the USPTO
believes it is appropriate to waive the
requirement for an email address prior
to publication in this limited situation
and until such time as the IB’s systems
are updated. However, Madrid
applicants are subject to the
requirements under §§ 2.23(b) and
2.32(a)(2), (4) to file all submissions
electronically and to provide an email
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address on such submissions for receipt
of correspondence from the USPTO.

Under § 2.18(c), an applicant,
registrant, or party to a proceeding must
maintain a current and accurate
correspondence address for itself and its
qualified practitioner, if one is
designated.

(5) Changes from the Proposed Rule.
The USPTO further amends § 2.22(a) by
revising amended paragraph (a)(3) to
limit the requirement for the names and
citizenship of general partners to
domestic partnerships and to add a
requirement for the names and
citizenship of active members of
domestic joint ventures. These changes
are added for consistency with current
§§ 2.32(a)(3)(iii) and (iv). The USPTO
also revises § 2.22(a)(4) to set out the
requirements for sole proprietorships in
order to further clarify the requirements
for TEAS Plus applicants at filing.

The USPTO amends § 2.32(a)(3)(i) to
require the applicant’s legal entity type
in addition to its citizenship and adds
§2.32(a)(1)(v) to require the state of
organization of a sole proprietorship
and the name and citizenship of the sole
proprietor. These requirements are
added for consistency with current
§2.22(a)(2) and new § 2.22(a)(4).

The USPTO further amends § 2.56(a)
to include cross references to §2.160
and § 7.36 and also amends § 2.56(b)
and (c) to update these paragraphs with
criteria for electronic submissions and
better conform them to existing
requirements in the Trademark Act and
precedential case law for specimens of
use, including that web pages must
show the URL and access or print date.
The amendments also more clearly
conform the rule language to the
statutory requirements for use in
commerce by requiring that the
specimen show use of the mark placed
on the goods, on containers or
packaging for the goods, or on labels or
tags affixed to the goods.

The USPTO further amends
§2.147(b)(2) to require a copy of the
previously mailed paper submission
since the USPTO will not process the
original submission and will destroy it
after 90 days. This requirement is
analogous to the requirements in
§§2.64(a)(2)(i), 2.197(b)(2), and
2.198(e)(2) for a copy of previously
submitted correspondence in order to
establish timeliness.

The USPTO further amends §7.25 to
delete the proposed cross reference to
§2.198 and to delete the cross reference
to § 2.197 since these sections could be
applicable to extensions of protection in
some circumstances.

Limited Exceptions for Paper
Submissions: As discussed below, the

USPTO will permit paper submissions
of applications and correspondence in
limited situations. This rule establishes
a process for filing paper submissions in
such situations.

(1) International Agreements: The
United States (U.S.) is a member of both
the Trademark Law Treaty (TLT) and
the subsequent Singapore Treaty on the
Law of Trademarks (STLT), which
treaties constitute two separate
international instruments that may be
ratified or acceded to independently by
member countries. One provision of
TLT mandates that its members accept
paper trademark applications from
nationals of other TLT members. STLT,
on the other hand, allows its members
to choose the means of transmittal of
communications, whether on paper, in
electronic form, or in any other form.
This incongruity between the treaties
was addressed in Article 27(2) of STLT,
which provides that any Contracting
Party to both STLT and TLT shall
continue to apply TLT in its relations
with Contracting Parties to TLT that are
not parties to STLT. Accordingly,
nationals of TLT members that are not
also members of STLT at the time of
submission of the relevant document to
the USPTO are not required to file
applications electronically or receive
communications from the USPTO via
email, nor are they required to submit
a petition with a paper filing, until such
time as their country joins STLT.
Currently, the USPTO must accept
paper trademark applications from
nationals of the following countries:
Bahrain, Bosnia and Herzegovina,
Burkina Faso, Chile, Colombia, Costa
Rica, Cyprus, Czech Republic,
Dominican Republic, Egypt, El
Salvador, Guatemala, Guinea, Honduras,
Hungary, Indonesia, Monaco,
Montenegro, Morocco, Nicaragua,
Oman, Panama, Slovenia, Sri Lanka,
Trinidad and Tobago, Turkey, and
Uzbekistan.

(2) Specimens for Scent, Flavor, or
Other Non-Traditional Marks: This rule
allows for the separate submission of
physical specimens when it is not
possible to submit the specimens using
TEAS because of the nature of the mark.
For example, if the application or
registration is for a scent or flavor mark,
because the required specimen must
show use, or continued use, of the flavor
or scent, it cannot be uploaded
electronically. In that situation, the
applicant may submit the application
through TEAS and indicate that it is
mailing the specimen to the USPTO. In
these circumstances, all other
requirements of this rulemaking apply.
However, the applicant or registrant is
not required to submit a petition

requesting acceptance of a specimen
filed on paper or waiver of the
requirement to file the specimen
electronically. This exception does not
apply to specimens for sound marks,
which can be attached to the TEAS form
as an electronic file.

(3) Petition to Accept a Paper
Submission: This rule includes a new
regulatory section titled ‘Petition to the
Director to accept a paper submission,”
which is codified at § 2.147. Under this
section, an applicant or registrant may
file a petition to the Director requesting
acceptance of a submission filed on
paper in three situations.

Under new § 2.147(a), the petition
may be submitted if TEAS is
unavailable on the date of the deadline
for the submission specified in a
regulation in parts 2 or 7 of this chapter
or in a section of the Act. Under this
provision, the applicant or registrant is
required to submit proof that TEAS was
unavailable because a technical
problem, on either the USPTO’s part or
the user’s part, prevented the user from
submitting the document electronically.
Generally, if users receive an error
message the first time they attempt to
submit a filing electronically, the
USPTO expects that they will try to
resolve any failures due to user error. In
situations where the inability to submit
the filing was not due to user error, the
USPTO encourages users to try to
submit the document again
electronically before resorting to the
paper petition process.

The second scenario applies to the
specific documents with statutory
deadlines identified in new §2.147(b)
when such a document was timely
submitted on paper, but not examined
by the Office because it was not
submitted electronically in accordance
with §2.21(a) or § 2.23(a). The Office
will issue a notice informing the
applicant, registrant, or petitioner for
cancellation that the paper submission
will not be processed or examined
because it was not submitted
electronically. The applicant, registrant,
or party may file a petition to request
that the timely filed paper submission
be accepted only if the applicant,
registrant, or party is unable to timely
resubmit the document electronically by
the statutory deadline.

Finally, under new § 2.147(c), when
an applicant or registrant does not meet
the requirements under § 2.147(a) or (b)
for requesting acceptance of the paper
submission, the applicant or registrant
may petition the Director under
§ 2.146(a)(5), requesting a waiver of
§2.21(a) or § 2.23(a) and documenting
the nature of the extraordinary situation
that prevented the party from
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submitting the correspondence
electronically. The Office addresses
petitions under § 2.146(a)(5) on a case-
by-case basis because the assessment of
what would qualify as an extraordinary
situation depends on the specific facts
and evidence presented.

With respect to USPTO technical
problems that render TEAS unavailable,
the USPTO intends to continue to
follow its current approach. For
example, when verifiable issues with
USPTO systems prevent electronic filing
for extended periods, the Office has
waived non-statutory deadlines on
petition, such as the deadline for
response to a post-registration Office
action, as well as petition fees. Such
measures help avoid negatively
impacting applicants and registrants in
the event of USPTO technical problems.
Because the impact of technical
problems varies depending on the
specific facts, the USPTO cannot
provide advance guidance about all
possibilities or specific measures the
USPTO may take in the future.
Moreover, applicants and registrants
must be mindful of the fact that
statutory deadlines, such as those for
submission of a statement of use or an
affidavit or declaration of use under
section 8 or section 71, cannot be
waived. The USPTO strongly
encourages applicants and registrants to
ensure that they are able to timely
submit the relevant document by mail
using the certificate of mailing or
Priority Mail procedures in § 2.197 and
§ 2.198 in the event of an unexpected
technical problem to avoid missing a
statutory deadline.

Furthermore, the inability to submit
an application or submission
electronically due to USPTO regularly
scheduled system maintenance
generally does not qualify for relief
under new § 2.147 or as an
extraordinary situation under § 2.146.
The USPTO routinely performs system
maintenance between midnight and
5:30 a.m. Eastern Time on weeknights
and at all hours on Saturdays, Sundays,
and holidays. Advance notice of the
maintenance is generally posted on the
USPTO Systems Status and Availability
page on the USPTO website.

(4) Postal-service Interruptions or
Emergencies. The Office intends to
continue the approach it has employed
when there has been a postal-service
interruption or emergency related to a
natural disaster. In such events, the
Office has generally waived certain
requirements of the rules for those in
the affected area, such as non-statutory
deadlines and petition fees. The Office
also issues notices regarding the specific
procedures to be followed in such

circumstances and posts the notices on
the “Operating Status” page of the
USPTO website.

(5) Applications and Post-Registration
Maintenance Documents Filed Prior to
the Effective Date of this Rule. Paper,
TEAS Regular, and Madrid applications
filed prior to the effective date of this
rule are not subject to the requirements
to provide an email address for the
applicant and its attorney, if
represented, or to communicate with the
USPTO electronically. Such
applications are “‘grandfathered”” under
the prior rules until the application
registers or is abandoned and cannot be
revived or reinstated pursuant to 37 CFR
2.64, 2.66, or 2.146. Similarly, post-
registration maintenance documents
submitted prior to the effective date of
the rule are not subject to the
requirements and are grandfathered
under the prior rules until the document
has been accepted or the registration has
been cancelled or expired and cannot be
revived or reinstated pursuant to 37 CFR
2.64, 2.66, or 2.146.

However, on the effective date of this
rule, because all new applications and
post-registration maintenance
documents are required to be filed
electronically through TEAS, all TEAS
forms will be updated to require the
applicant’s or registrant’s email address
and the email address of applicant’s or
registrant’s attorney, if represented.
Therefore, if a grandfathered applicant
or registrant files a TEAS document
after the effective date of this rule, the
TEAS form will not validate for
submission without the email
address(es) being provided.
Furthermore, if such an applicant,
registrant, or attorney chooses to
correspond electronically with the
Office using one of the TEAS forms, the
USPTO will presume that email
communication is authorized and will
send all future correspondence to the
email address of the applicant,
registrant, or attorney, as appropriate.

Applicants who filed an application
prior to the effective date of the rule
using the TEAS RF or TEAS Plus option
are currently subject to the requirement
to correspond electronically with the
USPTO, as well as all the other
requirements in current § 2.22(a)—(b)
and § 2.23(a)—(b). After the effective date
of this rule, if a TEAS Plus or TEAS RF
applicant submits a response to an
Office action or other document on
paper, the applicant will no longer be
charged the additional processing fee
under prior § 2.22(c) or § 2.23(c), but
must submit a petition requesting
acceptance of the paper filing under
§2.146 or §2.147, as appropriate.

Requirements for Paper Submissions:
Because paper submissions are
permitted in the limited circumstances
described above, the current rules
addressing the requirements for paper
submissions are retained and modified,
as necessary, for consistency with the
other revisions in this rulemaking. In
addition, the rules governing the
certificate-of-mailing and Priority Mail
Express® procedures, 37 CFR 2.197 and
2.198, are amended to make filing with
a certificate of mailing or via Priority
Mail Express® available for all
submissions, including new
applications, on the rare occasions
when filing on paper is permitted. This
rule also simplifies how the filing date
of a submission utilizing these
procedures is determined. Streamlining
the requirements for filing with a
certificate of mailing or via Priority Mail
Express® provides greater clarity to
parties who seek to use these
procedures and make the rules easier to
administer for the Office. Although the
certificate-of-mailing and Priority Mail
Express® procedures are retained,
facsimile transmissions, which are
currently permitted for certain types of
trademark correspondence, are not
permitted under this rule for any
applications or submissions. Continuing
to accept fax transmissions would be
counterproductive to maximizing end-
to-end electronic processing because
such submissions require manual
processing similar to paper submissions.

Proposed Rule: Comments and
Responses

The USPTO published a proposed
rule on May 30, 2018, at 83 FR 24701,
soliciting comments on the proposed
amendments. In response, the USPTO
received comments from four groups
and ten individual commenters,
representing law firms, organizations,
individuals, and other interested
parties. Some commenters expressed
general support for the amendments,
while raising concerns or providing
suggestions about particular provisions.
Other commenters objected to the
amendments mandating electronic filing
because of concerns about the stability
and usability of the USPTQO’s current
electronic filing systems or the
possibility that some parties may not
have adequate access to the internet. In
addition, some commenters objected to
the requirement that an email address
be provided for correspondence,
because of concerns that this would be
burdensome to applicants or that the
public availability of email addresses
will be misused by third parties
engaging in scams or unwanted
solicitations. Similar or related
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comments have been grouped together
and summarized below, followed by the
USPTO’s responses. All comments are
posted on the USPTQO’s website at
https://www.uspto.gov/trademark/
trademark-updates-and-
announcements/comments-proposed-
rulemaking-related-changes-trademark.

Comment: Several commenters
objected to the requirement to file
submissions electronically because they
believe it will adversely affect parties
who do not have adequate internet
access or are otherwise unable to file
electronically.

Response: The USPTO appreciates the
concerns raised in these comments and
has given them careful consideration.
As noted above, more than 99% of all
initial applications based on section 1
and/or section 44 of the Act are now
filed electronically. For example, in
fiscal year 2018, a total of 468,926
applications were filed, with only 144
applications filed on paper.
Accordingly, the USPTO has
determined that, as a general matter, the
requirement to file all submissions
electronically would not be
impracticable or burdensome for the
USPTQ’s customers, most of whom
already file electronically.

Customers who do not have personal
access to the internet have the option to
use the internet at one of the 85 Patent
and Trademark Resource Centers
(PTRC) around the U.S. to electronically
file submissions with the USPTO. A
PTRC is part of a nationwide network of
public, state, and academic libraries
designated by the USPTO to support the
public with federal trademark- and
patent-filing assistance. Although PTRC
representatives are not attorneys and
cannot provide legal advice, they can
provide access to USPTO resources and
explain the application process and fee
schedule. Public libraries provide
another resource for parties without
internet access. According to the
American Library Association Fact
Sheet 26, “Internet Access and Digital
Holdings in Libraries,” 98% of libraries
offer free public internet access and
76% of libraries assist patrons in using
online government programs and
services (http://www.ala.org/tools/
libfactsheets/alalibraryfactsheet26;
accessed Sept. 24, 2018). Applicants,
registrants, or parties also have the
option to hire an attorney to file
electronically on their behalf. Finally, if
an extraordinary situation requires a
particular applicant, registrant, or party
to file on paper, the rule allows such
submissions to be considered on
petition by the USPTO on a case-by-case
basis.

Comment: A commenter suggested
that the USPTO has already sufficiently
advanced its objective of electronic
filing by increasing the fees associated
with paper filing.

Response: As noted above, the USPTO
previously revised its rules to increase
fees for paper filings to bring the fees
nearer to the cost of processing the
filings and to encourage customers to
use lower-cost electronic options.
Despite these fee increases,
approximately 12% of applications and
registrations under section 1 and/or
section 44 of the Act still involve some
paper processing. Fee increases have not
been effective in eliminating the volume
of non-application paper submissions.
Therefore, the USPTO has determined
that mandatory electronic filing is
necessary to attain, as closely as
possible, its goal of end-to-end
electronic processing.

Comment: The USPTO received
several comments regarding its
electronic systems. Some commenters
expressed concerns that the USPTO’s
current electronic systems, including
the payment system, are not sufficiently
reliable to support a mandate of
electronic filing, noting that removing
the paper filing option eliminates a
failsafe way to file if the internet or the
electronic filing system is unavailable.
Other commenters suggested that the
usability of TEAS forms should be
improved and stated that TEAS
currently lacks forms to address all
filing situations. Some commenters
noted that TEAS sometimes will not
allow submissions due to erroneous
status information in the USPTO’s
electronic record. Relatedly, a
commenter urged that any rulemaking
that would remove the paper filing
option should be accompanied by the
provision of a “none of the above”
TEAS form to address the circumstances
when the internet or TEAS is
unavailable, and that every TEAS form
should include a “miscellaneous”
section in which free-text comments
and evidence can be provided. One
commenter asked whether fax
transmission will remain as an
alternative method for filing if the
electronic system is not available and
suggested that the USPTO either
provide an alternative method that is
electronic but not tied to the TEAS
system or allow for a deadline extension
when the TEAS system is not
operational at the time of deadline.
Finally, a commenter suggested that the
USPTO implement contingency servers
and systems that would serve as a
backup to the USPTQ’s primary
electronic systems and reduce the need

for paper filings if the primary systems
experience an outage.

Response: The USPTO recognizes that
the successful implementation of
mandatory electronic filing requires
reliable, well-functioning electronic
filing and payment systems. To that
end, the USPTO is actively engaged in
enhancing the Office’s systems to
significantly improve reliability and
stability with the result of reducing
unscheduled outages and instabilities
and mitigating any that do occur. For
example, the USPTO recently upgraded
the main server that houses the TEAS
and payment systems, which will
significantly enhance reliability and
responsiveness.

The USPTO also acknowledges the
comments concerning the general
usability of TEAS forms and is
enhancing its electronic systems to
accommodate the requirements of
mandatory electronic filing, and also
plans to improve the overall
functionality of the TEAS forms. In
addition, remedies are already available
to customers who are unable to file a
TEAS submission because of incorrect
status information in the USPTO
electronic record. To request assistance,
such as correction of the status
information so that TEAS will allow
submission of the appropriate form,
customers may call or email the USPTO.
Furthermore, when a party is unable to
file electronically because of an
extraordinary situation, § 2.147(c)
allows the party to petition the Director
under § 2.146(a)(5), requesting that the
Director waive § 2.23(a) and accept a
paper submission.

Regarding the commenter’s request to
retain fax transmission, the rule
removes this submission option. As
noted above, continuing to accept fax
transmissions would be
counterproductive to maximizing end-
to-end electronic processing because
such submissions require manual
processing similar to paper submissions.
If a significant outage or other
emergency occurs, the USPTO may
consider waiving the relevant rules to
accept certain submissions by fax or
another means for specific purposes.

Regarding the comment requesting the
rule allow for a deadline extension
when the TEAS system is not
operational at the time of deadline, the
USPTO has previously waived non-
statutory deadlines on petition when
verifiable issues with USPTO systems
prevented electronic filing for extended
periods. The USPTO may make this
option available, if appropriate.
However, the USPTO has no authority
to extend deadlines set by statute.


http://www.ala.org/tools/libfactsheets/alalibraryfactsheet26
http://www.ala.org/tools/libfactsheets/alalibraryfactsheet26
https://www.uspto.gov/trademark/trademark-updates-and-announcements/comments-proposed-rulemaking-related-changes-trademark
https://www.uspto.gov/trademark/trademark-updates-and-announcements/comments-proposed-rulemaking-related-changes-trademark
https://www.uspto.gov/trademark/trademark-updates-and-announcements/comments-proposed-rulemaking-related-changes-trademark
https://www.uspto.gov/trademark/trademark-updates-and-announcements/comments-proposed-rulemaking-related-changes-trademark

Federal Register/Vol. 84, No. 147/ Wednesday, July 31, 2019/Rules and Regulations

37087

Comment: One commenter who
assists “low-wealth entrepreneurs” with
trademark matters noted that, while
most of these entrepreneurs have
computer access and an email address,
some have little understanding of the
application and prosecution process and
the rules governing this process. This
commenter expressed concern that these
entrepreneurs would be required to
handle email communications from the
USPTO that may significantly impact
their ability to conduct their business.
The commenter urged that USPTO
communications be written in a way
that ensures understanding by a lay
person. Other commenters expressed
concerns that the current TEAS forms
are too complicated for the lay person,
with one commenter suggesting that the
USPTO permit applicants to file already
completed applications in .pdf form.

Response: The USPTO is dedicated to
making its communications
comprehensible for all customers, but
recognizes that the trademark
application process is legal in nature
and can be complex and difficult to
understand for some applicants,
regardless of whether submissions are
filed on paper or electronically. Filing a
trademark application with the USPTO
starts a legal proceeding that is governed
by U.S. law. Therefore, it may be
advisable for an applicant to hire a
qualified trademark attorney licensed to
practice law in the United States who
can give legal advice, help avoid pitfalls
with the filing and prosecution of an
application, and help enforce trademark
rights. Applicants may also seek to avail
themselves of free or reduced-fee legal
services through such resources as the
USPTO’s Law School Clinic
Certification Program, the list of Pro
Bono IPL Resources provided by the
American Bar Association, and the
International Trademark Association
trademark pro bono clearinghouse pilot
program.

Further, the USPTO believes that the
requirement to file electronically
benefits those applicants who are
unable to hire an attorney and must
represent themselves. Specifically,
electronic filing costs less than paper
filing, especially if the lower-fee TEAS
Plus application filing option is utilized.
In addition, electronic filing simplifies
and increases the efficiency of the
application process for applicants.
Those who file electronically are more
likely to provide the necessary
information in their submissions
because the USPTO can update its
electronic forms to specifically tailor the
requirements for a particular submission
and require that the information be
validated prior to submission.

Consequently, preparing and submitting
an application or related document
through TEAS is likely to result in a
more complete submission and take less
time than preparing and mailing the
paper equivalent. In addition, the
USPTO is dedicated to providing future
enhancements to its online filing
systems to further simplify the process
for applicants by, for example,
providing more informative, interactive,
and user-friendly forms.

Regarding the comment suggesting
that applicants be permitted to file
completed applications in .pdf form,
this approach would be
counterproductive to maximizing end-
to-end electronic processing because
submissions in .pdf form require
manual processing similar to paper
submissions.

Comment: A commenter noted that
the electronic filing requirement may
lead to librarians being asked legal
questions by those filing electronic
submissions with the USPTO using a
library computer and that referring these
patrons to a PTRC might not be an
effective solution to this problem.

Response: The USPTO acknowledges
the possibility that library patrons may
ask librarians legal questions about the
trademark process, but does not believe
this is an impediment to implementing
mandatory electronic filing. The USPTO
presumes that if a librarian is asked for
legal information regarding trademark
law, or any other area of law, he or she
would direct the patron to a local bar
association or other appropriate
resource. As noted above, filing a
trademark application with the USPTO
starts a legal proceeding that is governed
by U.S. law. It is therefore advisable for
their patrons to seek legal guidance from
a qualified private trademark attorney.

If a patron has questions regarding the
trademark application process, a
librarian can direct the patron to the
USPTO website for information,
including the email address and toll-free
phone number for the Trademark
Assistance Center. In addition, although
PTRC library representatives cannot
provide legal advice, they can: (1)
Provide access to USPTO resources such
as search systems and demonstrate how
to use search tools to conduct a
trademark search; (2) direct patrons to
website information and explain the
application process/timeline and fees;
and (3) offer classes on intellectual
property in some locations.

Comment: One commenter
recommended that the proposed rule
include information on the economic
impact on entities who still choose the
paper filing option and also provide
means to reduce the economic burden

for that group rather than impose
additional costs.

Response: The USPTO believes that
the overall economic impact on affected
parties will be minimal. As noted above,
in fiscal year 2018, more than 99% of
all initial applications based on section
1 and/or section 44 of the Act were filed
electronically—only 144 out of 468,926
applications were filed on paper. Thus,
as a practical matter, almost all USPTO
customers who may use the USPTO’s
electronic systems to file their
trademark applications have already
done so. Moreover, under the current
system TEAS filers are subsidizing those
who file on paper because current fees
for paper filers do not cover the full cost
of processing paper filings. The change
to mandatory electronic filing also will
improve the quality of Trademark
applications and registrations because
paper filings require manual uploading
of scanned copies into USPTO
electronic systems and manual data
entry of information in the documents,
which results in data-entry errors.

Thus, given the additional costs
associated with filing applications and
related submissions by paper, including
higher fees, a requirement to file
electronically will likely result in
reduced costs overall for most
customers who previously filed on
paper.

Comment: Some commenters objected
to the changes to §§2.21, 2.23, and 7.4,
requiring the provision of an email
address for applicants and registrants.
One commenter noted that, when an
applicant or registrant is represented by
counsel, and counsel has provided a
correspondence email address, the rule
changes impose additional burdens on
both the trademark owner and its
counsel. Another commenter stated that
the TEAS system appears to be open to
abuse and fraud, and some commenters
were concerned that the requirement to
provide the applicant’s email address
for correspondence would lead to an
increase in scams and misleading
solicitations by third parties. One
commenter had similar concerns about
applicants’ telephone numbers.

Response: The amended rules include
a requirement for the applicant’s email
address, even when the applicant is
represented by an attorney. This
requirement ensures that the USPTO
has an electronic means of contacting
the applicant if the attorney’s email
address cannot be used, such as when
the attorney is suspended or excluded
from practice before the USPTO or
when representation otherwise ceases.
The USPTO does not undertake double
correspondence with both the applicant
or registrant and the attorney of record.
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Accordingly, if an applicant or
registrant is represented by an attorney,
the USPTO corresponds and conducts
business only with the attorney. Once
representation ceases, under this rule,
the USPTO will correspond only with
the applicant or registrant. Therefore,
the applicant or registrant must provide
an email address belonging to the
applicant or registrant itself for receipt
of correspondence from the USPTO in
such a circumstance.

The USPTO appreciates the
commenters’ concerns that scams and
misleading solicitations may increase if
the email addresses required under
these rules are publicly available in the
USPTO’s systems. Currently, all owner
email addresses that appear in the
“status” view of USPTO records are
masked from public view. In addition,
the USPTO plans to similarly mask from
public view in application and
registration files the correspondence
email addresses of applicants and
registrants who are not represented by
counsel to reduce the likelihood that
they will be subjected to scams and
other unwanted solicitations. The
contact information of attorneys
appearing in USPTO records, including
email addresses and telephone numbers,
will remain publicly available and
viewable, as this information is publicly
available from other sources already and
could be used for legitimate purposes by
third parties.

Comment: One commenter stated that,
to the extent that the USPTO does not
already comply with the European
Union’s General Data Protection
Regulation (GDPR), mandating the
provision of email addresses of
individuals associated with applicants
and registrants, will subject the USPTO
to this regulation, as well as to the
penalties and obligations associated
with any data breach.

Response: The USPTO is aware of the
GDPR and has taken into account any
implications it might have for the
implementation of these amended rules.

Comment: Regarding the proposed
amendment of § 2.151 to state that the
USPTO will issue “to the owner” a
certificate of registration, one
commenter asked how the Office will
know who ‘““the owner” is, noting that,
at most, the Office will know only who
the owner of record is. This commenter
also noted that, to avoid the need for
future rulemaking, the USPTO should
consider broadening the requirement for
an email address, so that the
requirement also encompasses an
“alphanumeric identifier that is capable
of receiving electronic
communications.” The commenter then
suggested that the ability of users to

input an email address into a TEAS
form should be restricted to forms for
which doing so actually updates the
information.

Response: Under amended §2.151, a
certificate of registration will be issued
to the owner of record, as indicated in
the USPTO electronic record at the time
the certificate is issued.

The USPTO appreciates the
suggestion to use broader terminology
than ‘““email address,” but has
determined that “email address” is
sufficiently accurate and will serve the
intended purpose under the rule. The
USPTO also appreciates the suggestion
regarding the ability to input and update
email addresses in TEAS forms, and
will take that feedback into account
when considering enhancements to
TEAS.

Comment: One commenter stated the
USPTO should provide another filing
mechanism to ensure that customers
have access to protect their trademark
rights without having to incur the
uncertainty or additional fees and time
associated with filing a separate
petition, if having to file on paper. This
commenter suggested that a more
predictable and desirable remedy in this
situation may include submitting with
the relevant filing a declaration or other
statement attesting to the outage, lack of
access, or other reason for not filing
electronically, and that the filer may
also include evidence of the problem,
such as a screen shot. The commenter
noted that, to ease the administrative
burden on the USPTO and add certainty
for applicants and counsel as to
permissible exceptions, any USPTO
form could acknowledge clear
exceptions through use of a box to be
checked, but for unusual or unique
circumstances, a free-form text box
could be provided in the relevant form.
Relatedly, one commenter
recommended that the rules be modified
to provide specific examples of
documentation the user can provide to
satisfy the USPTO’s requirement for
proof that TEAS was unavailable for
electronic filing because of a ““technical
problem.” This commenter suggested
that such documentation might include
screenshots showing the time and date
and the error statement encountered by
the user, or a signed declaration under
37 CFR 2.20 indicating the
circumstances of the unsuccessful
electronic filing.

Response: The USPTO believes that a
petition describing the reasons for a
paper submission is the most efficient
and effective mechanism for providing
the information necessary to enable the
USPTO to determine whether the
submission should be accepted.

However, the USPTO also agrees with
the commenters that the petition
process may be simplified by the use of
a standard preformatted petition form,
listing the most common reasons for
requesting acceptance of a paper
submission. The user could complete
the form by selecting the appropriate
reason and include the completed form
with the paper submission. The USPTO
is working to make such a form
available before this rule takes effect.

The USPTO appreciates the
suggestion that the rules should be
modified to provide specific examples
of documentation a user can provide to
satisfy the USPTO’s requirement for
proof that TEAS was unavailable for
electronic filing because of a “technical
problem.” However, considering the
type and nature of evidence that may
suffice will differ depending on the
circumstances, the USPTO believes it is
preferable to enact a rule that provides
flexibility as to the type of evidence the
USPTO may accept as proof. However,
the Office will consider adding such
examples in other USPTO materials,
such as web pages or the TMEP, to
provide guidance.

Comment: One commenter urged the
USPTO to continue its practice of
attempting to contact the correspondent
by other means if a transmission to the
email address of record fails, including
physical correspondence by mail. This
commenter noted that email addresses
frequently change due to companies
adopting new domain names and
staffing changes, and that technical
issues due to hardware malfunction,
software bugs, or malicious cyberattacks
increase the chances of electronic
communication being disrupted.

Response: Although the USPTO
previously attempted to contact the
correspondent by other means if an
email transmission failed and, in some
cases, sent a paper copy of the
correspondence to the physical address
of record, it no longer does so. As the
commenter indicated, email
transmissions may fail for a variety of
reasons outside of the USPTO’s control.
Even if the number of failed
transmissions are relatively low,
attempting to contact the applicant or
registrant in every instance is
administratively burdensome to the
USPTO. In addition, continuing to send
paper correspondence after
implementing mandatory electronic
filing would be counterproductive to the
goal of maximizing end-to-end
electronic processing.

Moreover, under § 2.18(c), applicants
and registrants are required to maintain
a current and accurate correspondence
email address, and to monitor the status



Federal Register/Vol. 84, No. 147/ Wednesday, July 31, 2019/Rules and Regulations

37089

of their applications or registrations for
any notices issued or action taken by the
USPTO, in accordance with §2.23(d).

Comment: One commenter stated that,
for a paper filed during a time when
TEAS is unavailable, a petition
requirement is unneeded and
burdensome because the USPTO will
usually already be aware of instances
when its filing system is broken. This
commenter suggested that, when the
USPTO is unaware of an outage, the
USPTO could respond to a paper filing
with a request for a showing by the filer
as to the nature and time of the outage.
Some commenters objected to any
requirement that the filer postpone a
filing until such time as a TEAS outage
is repaired and another commenter
stated that an applicant or registrant
should not be required to wait until the
day of the deadline to be eligible for an
exception to the electronic filing
requirement when TEAS is unavailable.

Response: When a paper submission
is necessary because of an unscheduled
TEAS outage or some other technical
problem, the USPTO believes that the
mechanism of a petition, which permits
inclusion of a description of the reasons
for the paper submission, is the only
appropriate mechanism for providing
the information necessary to enable the
USPTO to determine whether the
particular submission should be
accepted.

Regarding known TEAS outages, the
USPTO intends to continue to follow
the approach employed in the past. For
example, when verifiable issues with
USPTO systems prevent electronic filing
for extended periods, the USPTO has
waived non-statutory deadlines on
petition, such as the deadline for
response to a post-registration Office
action, as well as petition fees. Even
when the USPTO is aware of an outage,
a petition would typically still be
required, because the party requesting
relief would need to establish that the
outage prevented electronic filing of the
particular submission. However,
because the impact of technical
problems varies depending on the
specific facts, the Office cannot provide
advance guidance about all possibilities
or specific measures the USPTO may
take in the future.

The USPTO acknowledges the
commenters’ concerns about waiting
until the date of the deadline to be
eligible for an exception to the
requirement to file electronically.
However, this requirement applies only
if the party is relying on § 2.147(a),
which provides that the petition may be
submitted if TEAS is unavailable on the
date of the deadline for the submission

specified in a regulation in parts 2 or 7
of this chapter or in a section of the Act.

If an extraordinary situation prevents
an applicant or registrant from waiting
until the deadline for a submission to be
eligible for an exception to the
requirement to file electronically, or
otherwise postponing a TEAS
submission, § 2.147(c) provides that the
applicant or registrant may petition the
Director under § 2.146(a)(5), requesting
a waiver of § 2.21(a) or § 2.23(a) and
documenting the nature of the
extraordinary situation that prevented
the party from submitting the
correspondence electronically at the
relevant time. Because petitions for
extraordinary situations are not
automatically granted, and the
assessment of what would qualify as an
extraordinary situation depends on the
specific facts, the Office will address
particular situations on a case-by-case
basis.

Discussion of Regulatory Changes

The USPTO amends § 2.2 to revise
paragraph (e) to include the
abbreviation “USPTO” and paragraphs
(f) and (g) to indicate that the definitions
of “TEAS” and “ESTTA” include all
related electronic systems required to
complete an electronic submission
through each and to delete the URLs.
The USPTO also adds: § 2.2(q), defining
“ETAS;” §2.2(r), defining ‘“Eastern
Time;” § 2.2(s), defining “electronic
submission;” and § 2.2(t) defining
“USPS.” The paragraph designations (q)
through (t) do not correspond to the
proposed changes published at 83 FR
24701. The revisions to these
designations reflect additional changes
published in an intervening rule
published at 84 FR 31498.

The USPTO amends § 2.6 to clarify
that § 2.6(a)(1)(ii) applies to applications
filed under section 66(a) of the Act. The
USPTO also changes the wording
“Reduced Fee (RF)” to “Standard” and
deletes the reference to § 2.23 in
§2.6(a)(1)(iii), rewords § 2.6(a)(1)(iv) for
clarity, and deletes the reference to
§2.23(c) in § 2.6(a)(1)@{v).

The USPTO deletes the wording “and
attorney” and the reference to TEAS in
current §2.17(d)(1), because it is
unnecessary in view of amended
§2.23(a), redesignates § 2.17(d)(1) as
§2.17(d), and deletes § 2.17(d)(2) as
unnecessary as a result of updates to the
electronic form for filing a power of
attorney.

The USPTO amends the title to
§ 2.18(a) to “‘Establishing the
correspondent” and adds introductory
text indicating that the following
paragraphs set out the procedures by
which the Office will determine the

address to which correspondence will
be sent. The USPTO revises § 2.18(a)(1)
to define when the Office will send
correspondence to the applicant,
registrant, or party to a proceeding and
§2.18(a)(2) to define when the Office
will send correspondence to an
attorney. The USPTO also deletes
current paragraphs (a)(3)—(a)(5),
redesignates current § 2.18(a)(6) as

§ 2.18(b), adds the title “Ex parte
matters,” and rewords the text for
clarity, and deletes current paragraph
(a)(7). The USPTO redesignates current
§2.18(b) as § 2.18(c), changes the title to
“Maintaining and changing the
correspondence addresses,” and deletes
current § 2.18(b)(1)—(4). The USPTO
redesignates current § 2.18(c)(1) as
§2.18(d), deletes the word ‘“Trademark”
in the first sentence, deletes the second
and third sentences in current
§2.18(c)(1), clarifies that the Office will
change the address if a new address is
provided, adds a cross reference to
§2.18(a), and deletes current
§2.18(c)(2).

The USPTO amends § 2.21(a) to
require that applications under section
1 or section 44 be filed through TEAS,
to require the domicile and email
addresses for each applicant, and if the
applicant is represented by a qualified
practitioner, to require the postal and
email addresses for the practitioner. The
USPTO rewords § 2.21(a)(5) for clarity,
rewords § 2.21(b) and includes a
reference to § 2.21(c), and adds §2.21(c),
which sets out an exemption for certain
countries.

The USPTO amends § 2.22(a) to
specify that TEAS Plus applications
must satisfy the requirements of § 2.21,
to delete current paragraphs (a)(1),
(a)(5), and (a)(6) and renumber the
remaining paragraphs, to change “an
individual” and ““a juristic” to “each
individual” and “each juristic” in
redesignated paragraph (a)(2), to clarify
that the requirement in redesignated
paragraph (a)(3) applies to domestic
partnerships and to add a requirement
for the names and citizenship of the
active members of a domestic joint
venture, to add a requirement for the
citizenship of a sole proprietorship and
for the name and citizenship of the sole
proprietor to redesignated paragraph
(a)(4), to correct the cross reference in
redesignated paragraph (a)(8) to
§ 2.6(a)(1)(iv), to delete the first sentence
and the reference to a particular format
in redesignated paragraph (a)(10), and to
delete the URL in redesignated
paragraph (a)(11). The USPTO revises
§ 2.22(b) to indicate that the applicant
must comply with amended § 2.23(a)
and (b), to delete §2.22(b)(1) and (2),
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and to delete the second sentence in
§2.22(c).

The USPTO amends the title of § 2.23
to “Requirement to correspond
electronically with the Office and duty
to monitor status” and deletes the
current text of the section. The USPTO
revises § 2.23(a) to require that, unless
stated otherwise, all trademark
correspondence must be submitted
through TEAS; revises § 2.23(b) to
require that applicants, registrants, and
parties to a proceeding provide and
maintain a valid email correspondence
address; revises current § 2.23(c) to set
out an exemption for nationals of a
country that has acceded to the
Trademark Law Treaty, but not to the
Singapore Treaty on the Law of
Trademarks; and adds §2.23(d) to
indicate that applicants and registrants
are responsible for monitoring the status
of their applications and registrations.

The USPTO amends § 2.24(a) to
clarify that only an applicant or
registrant that is not domiciled in the
U.S. may designate a domestic
representative. The USPTO deletes
§ 2.24(a)(1)(i), redesignates
§ 2.24(a)(1)(ii) as § 2.24(b) and revises it
to require an email and postal address
for a designated domestic
representative, and deletes § 2.24(a)(2).
The USPTO redesignates § 2.24(a)(3) as
§ 2.24(c) and rewords it for clarity, and
deletes current § 2.24(b).

The USPTO amends § 2.32(a)(2) to
add a statement that if the applicant is
a national of a country that has acceded
to the Trademark Law Treaty, but not to
the Singapore Treaty on the Law of
Trademarks, the requirement to provide
an email address does not apply. The
USPTO amends § 2.32(a)(3)(i) to require
the legal entity as well as the citizenship
of the applicant(s), deletes “or” from
§2.32(a)(3)(iii), adds “or” to
§2.32(a)(3)(iv), and adds § 2.32(a)(3)(v)
to require the state of organization of a
sole proprietorship and the name and
citizenship of a sole proprietor. The
USPTO amends § 2.32(d) to add the
word “the” before “fee.”

The USPTO amends § 2.56(a) to
indicate that the specimen must show
the mark as actually used in commerce
for the identified goods or services and
to add cross references to §§ 2.160 and
7.36. The USPTO amends § 2.56(b) and
(c) to codify existing requirements for
specimens. The USPTO amends
§ 2.56(d) to set out the requirements for
submitting a specimen through TEAS,
revises current § 2.56(d)(1) and (2) to set
out the exceptions to the requirements,
and deletes § 2.56(d)(3) and (4).

The USPTO amends the title of § 2.62
to “Procedure for submitting response,”
revises § 2.62(a) slightly for clarity, and

revises § 2.62(c) for consistency with
amended § 2.23 and to add that
responses filed via facsimile will not be
accorded a date of receipt.

The USPTO amends §2.111(c)(2) for
consistency with § 2.147(b).

The USPTO amends § 2.146(a) to add
the words “in a trademark case” and
revises § 2.146(a)(2) and (4) to specify
that the regulation applies to “parts 2,
3,6, and 7” of Title 37.

The USPTO adds § 2.147 to set out the
requirements for submitting a petition
requesting acceptance of a paper
submission.

The USPTO amends § 2.148 to clarify
that it applies to “parts 2, 3, 6, and 7
of this chapter.”

The USPTO amends §2.151 to
indicate that the certificate of
registration will issue to the owner, to
reword the second and third sentences
for clarity, and to change the wording
“accompany’’ in the last sentence to
“issue with.”

The USPTO amends § 2.162 to change
the word “includes” to “issues with the
certificate’” and to add the wording “or
section 71" after ““section 8” for
consistency with §2.151.

The USPTO amends § 2.190(a) to
clarify that the paragraph refers to paper
documents, and to clarify that the stated
mailing address is for documents to be
sent by mail and that the address for
hand delivery is the address for delivery
by private courier or another delivery
service. The USPTO amends § 2.190(b)
to state that trademark documents filed
electronically must be submitted
through TEAS and that documents
related to TTAB proceedings must be
filed through ESTTA, and to delete the
URLSs. The USPTO rewords § 2.190(c)
for clarity and to delete the mailing
address and URL. The USPTO amends
§2.190(d) to add “certified” to the title
and to delete the first sentence and the
wording “or uncertified” in the second
sentence and to change “should” to
“must.” The USPTO corrects the
mailing address in § 2.190(e).

The USPTO amends the title of
§2.191 to “Action of the Office based on
the written record” and revises the
section to state that all business must be
recorded in writing, to reword for
clarity, and to delete the last sentence.

The USPTO amends § 2.193(a)(2) and
(b) to delete wording regarding
submission of a photocopy or facsimile
or by facsimile transmission. The
USPTO amends § 2.193(c)(1) to change
the wording ‘“‘he or she” to “the signer,”
and revises § 2.193(d) to require
submission of the first and last name
and the title or position of the signatory
and to delete the wording “in printed or
typed form” and the wording after “the

signature.” The USPTO amends the
introductory text of § 2.193(e) to clarify
that documents must be signed as
specified in paragraphs (e)(1) through
(9). The USPTO amends the title and
introductory text of § 2.193(e)(5) to add
“or § 2.147” after the wording ““§ 2.146.”
The USPTO also deletes §2.193(e)(10),
rewords § 2.193(g)(1) for clarity, and
revises § 2.193(g)(2) to change
“correspondence” to “documents” and
to delete the last sentence.

The USPTO amends the title of
§ 2.195 to “Filing date of trademark
correspondence.” The USPTO deletes
current § 2.195(a)—(d) and sets out the
procedures for determining the filing
date of electronic and paper
submissions in § 2.195(a) and (b)(1)
through (b)(2), indicates when the Office
is closed in § 2.195(b)(3), indicates that
email and facsimile submissions are not
permitted in § 2.195(c), redesignates
current § 2.195(e)(1) through (e)(2)(iii) as
§2.195(d)(1) through (3) and changes
U.S Postal Service and United States
Postal Service to USPS. The USPTO
deletes current § 2.195(e)(3).

The USPTO amends the title of
§2.197 to “Certificate of mailing.” The
USPTO deletes current § 2.197(a)
through (c) and sets out the
requirements for obtaining a filing date
based on a certificate of mailing in
§2.197(a), the procedure when
correspondence is mailed in accordance
with paragraph (a) of this section but
not received by the Office in §2.197(b),
and the filing date when the certificate
of mailing does not meet the
requirements in § 2.197(c).

The USPTO deletes current § 2.198(a)
through (f) and clarifies the filing date
of correspondence submitted under this
section in amended § 2.198(a) and (b)
and the procedures when there is a
discrepancy, error, or non-receipt in
amended § 2.198(c)—(e).

The USPTO amends § 7.1(c) to
indicate that the definition of TEAS
includes all related electronic systems
required to complete an electronic
submission through TEAS and to delete
a URL. The USPTO amends §7.1(d) to
add “or the abbreviation USPTO.”

The USPTO amends the title of § 7.4
to “International applications and
registrations originating from the
USPTO—Requirements to electronically
file and communicate with the Office.”
The USPTO amends § 7.4(a) to specify
that all correspondence relating to
international applications and
registrations originating from the
USPTO must be submitted through
TEAS and include a valid email
correspondence address. The USPTO
amends § 7.4(b) to require that
applicants and registrants provide and
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maintain a valid email correspondence
address and to delete current paragraphs
(b)(1) and (b)(2). The USPTO amends

§ 7.4(c) to set out an exemption for
nationals of a country that has acceded
to the Trademark Law Treaty, but not to
the Singapore Treaty on the Law of
Trademarks and § 7.4(d) to set out the
procedure if TEAS is unavailable or
when there is an extraordinary
situation, and to delete paragraphs
(d)(1)—=(d)(6). The USPTO also deletes
§7.4(e).

The USPTO amends §7.11(a) to delete
the word “‘either,” to add a cross
reference to § 7.4(a), and to specify that
the Office will grant a date of receipt to
an international application typed on
the official paper form issued by the IB
if a paper submission is permitted under
§ 7.4(c) or accepted on petition pursuant
to §7.4(d). The USPTO also adds the
word “and” to § 7.11(a)(10), deletes the
word “and” from §7.11(a)(11), and
deletes § 7.11(a)(12).

The USPTO amends § 7.21(b) to
delete the word ‘“‘either,” to add a cross
reference to § 7.4(a), and to specify that
the Office will grant a date of receipt to
a subsequent designation typed on the
official paper form issued by the IB if a
paper submission is permitted under
§ 7.4(c) or accepted on petition pursuant
to § 7.4(d). The USPTO also adds the
word “and” to § 7.21(b)(7), deletes the
word “and” from § 7.21(b)(8), and
deletes § 7.21(b)(9).

The USPTO revises § 7.25 to delete
the reference to § 2.23 and replace it
with a reference to § 2.22 and to delete
the reference to §2.197.

This rule revises sections of 37 CFR
parts 2 and 7 that were revised in the
final rule entitled Requirement of U.S.
Licensed Attorney for Foreign
Trademark Applicants and Registrants,
published at 84 FR 31498 (July 2, 2019).
The revisions published here
supplement the changes implemented
in that earlier rule and do not change
the requirements for obtaining U.S.
counsel. However, this rule has resulted
in a few changes to the revisions that
were made in the earlier rule. In this
regard, USPTO in the earlier rule had
revised § 2.32(a)(2); under that revision,
an application would be required to
include the “name and domicile address
of each applicant.” In this rule, USPTO
is amending § 2.32(a)(2) to require an
application to also include the “email
address of each applicant” (as discussed
above, the requirement to provide an
email address does not apply if the
applicant is a national of a country that
has acceded to the Trademark Law
Treaty, but not to the Singapore Treaty
on the Law of Trademarks). In addition,
this rule includes a reorganization of

§ 2.22 (“Requirements for a TEAS Plus
Application”), which was revised by the
earlier rule, to streamline the
regulations and improve clarity. As a
result of this reorganization, paragraphs
(a)(19), (20), and (21) of § 2.22 of the
earlier rule are being redesignated—
without change—as paragraphs (a)(17),
(18), and (19). Also, the requirement for
the applicant’s name and domicile
address, which was in § 2.22(a)(1) of the
earlier rule, is now a requirement of
§2.21(a)(1) of this rule, and applies to
all applicants. Finally, we note that the
regulatory revisions that were made in
that earlier rule are going into effect on
August 3, 2019, whereas the regulatory
revisions in this rule are going into
effect on October 5, 2019.

Rulemaking Requirements

A. Administrative Procedure Act: The
changes in this rulemaking involve rules
of agency practice and procedure, and/
or interpretive rules. See Perez v. Mortg.
Bankers Ass’n, 135 S. Ct. 1199, 1204
(2015) (Interpretive rules “advise the
public of the agency’s construction of
the statutes and rules which it
administers.” (citation and internal
quotation marks omitted)); Nat’l Org. of
Veterans’ Advocates v. Sec’y of Veterans
Affairs, 260 F.3d 1365, 1375 (Fed. Cir.
2001) (Rule that clarifies interpretation
of a statute is interpretive.); Bachow
Commc’ns Inc. v. FCC, 237 F.3d 683,
690 (D.C. Cir. 2001) (Rules governing an
application process are procedural
under the Administrative Procedure
Act.); Inova Alexandria Hosp. v.
Shalala, 244 F.3d 342, 350 (4th Cir.
2001) (Rules for handling appeals were
procedural where they did not change
the substantive standard for reviewing
claims.).

Accordingly, prior notice and
opportunity for public comment for the
changes in this rulemaking are not
required pursuant to 5 U.S.C. 553(b) or
(c), or any other law. See Perez, 135 S.
Ct. at 1206 (Notice-and-comment
procedures are required neither when
an agency ‘‘issue[s] an initial
interpretive rule” nor ‘“when it amends
or repeals that interpretive rule.”);
Cooper Techs. Co. v. Dudas, 536 F.3d
1330, 1336-37 (Fed. Cir. 2008) (stating
that 5 U.S.C. 553, and thus 35 U.S.C.
2(b)(2)(B), does not require notice and
comment rulemaking for “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice” (quoting 5 U.S.C.
553(b)(A))). However, the Office has
chosen to seek public comment before
implementing the rule to benefit from
the public’s input.

B. Regulatory Flexibility Act: For the
reasons set forth herein, the Senior

Counsel for Regulatory and Legislative
Affairs, Office of General Law, of the
USPTO has certified to the Chief
Counsel for Advocacy of the Small
Business Administration that this rule
will not have a significant economic
impact on a substantial number of small
entities. See 5 U.S.C. 605(b).

This rule amends the regulations to
require that applications filed under
section 1 or section 44 of the Act, and
all submissions regarding an application
or registration under section 1, section
44, and section 66(a), be filed
electronically. The rule also requires
that applicants, registrants, and parties
to a proceeding maintain a valid email
correspondence address and continue to
receive communications from the Office
by email. The rule applies to all
applicants and registrants unless
acceptance of a submission filed on
paper or a waiver of the proposed
requirements is granted on petition, the
applicant/registrant is a national of a
country to which the requirements will
not apply, or the requirement to file
electronically is otherwise excepted, as
for certain types of specimens.
Applicants for a trademark are not
industry specific and may consist of
individuals, small businesses, non-
profit organizations, and large
corporations. The USPTO does not
collect or maintain statistics on small-
versus large-entity applicants, and this
information would be required in order
to determine the number of small
entities that would be affected by the
proposed rule.

The burdens to all entities, including
small entities, imposed by these rule
changes will be minor procedural
requirements on parties submitting
applications or documents and
communications in connection with an
application or registration. The vast
majority of users already file and
prosecute applications electronically in
response to previous initiatives to
increase end-to-end electronic
processing. For example, the USPTO
amended its rules to encourage
electronic filing through TEAS and
email communication by establishing
the TEAS Plus and TEAS RF filing
options for applications that are based
on section 1 and/or section 44. See 37
CFR 2.6. The TEAS RF filing option is
now the most popular filing option
among USPTO customers, followed by
TEAS Plus. These two filing options
currently account for approximately
97% of all trademark applications filed
under section 1 and/or section 44, and
more than 99% of trademark
applications under section 1 and/or
section 44 in total are now filed
electronically through TEAS, suggesting
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that most applicants are comfortable
with filing and communicating with the
USPTO electronically.

Furthermore, in January 2017, the
USPTO revised its rules to (1) increase
fees for paper filings to bring the fees
nearer to the cost of processing the
filings and encourage customers to use
lower-cost electronic options and (2)
require that all submissions to the TTAB
be filed through ESTTA. As a result of
these rule changes, the USPTO is now
processing approximately 88% of
applications filed under section 1 and/
or section 44 electronically end to end.

The changes enacted herein do not
impose any additional economic burden
unless the applicant or registrant fails to
file electronically. In such cases, the
economic burden to the applicant or
registrant would be the higher paper fee
for the submission (if a fee is required)
and the fee for the petition seeking
acceptance of a submission filed on
paper or a waiver of the requirement to
file electronically. However, as
mentioned above, since the vast
majority of current users already file
and prosecute applications
electronically, the economic impact of
filing on paper is expected to be small.
Moreover, this rule will lead to a greater
adoption of lower filing-fee options and
therefore outweigh any cost burdens
and likely save applicants and
registrants money. For these reasons,
this rule is not expected to have a
significant economic impact on a
substantial number of small entities.

C. Executive Order 12866 (Regulatory
Planning and Review): This rulemaking
has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).

D. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
Office has complied with Executive
Order 13563 (Jan. 18, 2011).
Specifically, the Office has, to the extent
feasible and applicable: (1) Made a
reasoned determination that the benefits
justify the costs of the rule; (2) tailored
the rule to impose the least burden on
society consistent with obtaining the
regulatory objectives; (3) selected a
regulatory approach that maximizes net
benefits; (4) specified performance
objectives; (5) identified and assessed
available alternatives; (6) involved the
public in an open exchange of
information and perspectives among
experts in relevant disciplines, affected
stakeholders in the private sector and
the public as a whole, and provided on-
line access to the rulemaking docket; (7)
attempted to promote coordination,
simplification, and harmonization
across government agencies and
identified goals designed to promote

innovation; (8) considered approaches
that reduce burdens and maintain
flexibility and freedom of choice for the
public; and (9) ensured the objectivity of
scientific and technological information
and processes.

E. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs): This rule is not an Executive
Order 13771 regulatory action because
this rule is not significant under
Executive Order 12866.

F. Executive Order 13132
(Federalism): This rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

G. Executive Order 13175 (Tribal
Consultation): This rulemaking will not:
(1) Have substantial direct effects on one
or more Indian tribes; (2) impose
substantial direct compliance costs on
Indian tribal governments; or (3)
preempt tribal law. Therefore, a tribal
summary impact statement is not
required under Executive Order 13175
(Nov. 6, 2000).

H. Executive Order 13211 (Energy
Effects): This rulemaking is not a
significant energy action under
Executive Order 13211 because this
rulemaking is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required under Executive Order 13211
(May 18, 2001).

L Executive Order 12988 (Civil Justice
Reform): This rulemaking meets
applicable standards to minimize
litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996).

J. Executive Order 13045 (Protection
of Children): This rulemaking does not
concern an environmental risk to health
or safety that may disproportionately
affect children under Executive Order
13045 (Apr. 21, 1997).

K. Executive Order 12630 (Taking of
Private Property): This rulemaking will
not affect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

L. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), prior to
issuing any final rule, the USPTO will
submit a report containing the final rule
and other required information to the
United States Senate, the United States
House of Representatives, and the
Comptroller General of the Government

Accountability Office. The changes in
this notice are not expected to result in
an annual effect on the economy of 100
million dollars or more, a major increase
in costs or prices, or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. Therefore, this notice is
not expected to result in a “major rule”
as defined in 5 U.S.C. 804(2).

M. Unfunded Mandates Reform Act of
1995: The changes set forth in this
notice do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
and tribal governments, in the aggregate,
of 100 million dollars (as adjusted) or
more in any one year, or a Federal
private sector mandate that will result
in the expenditure by the private sector
of 100 million dollars (as adjusted) or
more in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995. See 2 U.S.C. 1501 et seq.

N. National EnVironmentan Policy
Act: This rulemaking will not have any
effect on the quality of the environment
and is thus categorically excluded from
review under the National
Environmental Policy Act of 1969. See
42 U.S.C. 4321 et seq.

O. National Technology Transfer and
Advancement Act: The requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) are not
applicable because this rulemaking does
not contain provisions that involve the
use of technical standards.

P. Paperwork Reduction Act: This
rulemaking involves information
collection requirements that are subject
to review by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The collection of information
involved in this rule has been reviewed
and previously approved by OMB under
control numbers 0651-0009, 0651-0050,
0651-0051, 06510054, 0651-0055,
0651-0056, and 0651-0061. This
rulemaking has an overall change on the
public burdens within these approved
collections including a reduction of 862
in burden hours and a reduction of
$5,175 in cost burdens.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
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information displays a currently valid
OMB control number.

List of Subjects
37 CFR Part 2

Administrative practice and
procedure, Courts, Lawyers,
Trademarks.

37 CFR Part 7

Administrative practice and
procedure, Trademarks.

For the reasons stated in the preamble
and under the authority contained in 15
U.S.C. 1123 and 35 U.S.C. 2, as
amended, the Office amends parts 2 and
7 of title 37 as follows:

PART 2—RULES OF PRACTICE IN
TRADEMARK CASES

m 1. The authority citation for part 2
continues to read as follows:

Authority: 15 U.S.C. 1113, 15 U.S.C. 1123,
35 U.S.C. 2, Section 10(c) of Pub. L. 112-29,
unless otherwise noted.

m 2. Amend § 2.2 by revising paragraphs
(), (f), and (g) and adding paragraphs
(q) through (t) to read as follows:

§2.2 Definitions.

* * * * *

(e) The term Office or abbreviation
USPTO means the United States Patent
and Trademark Office.

(f) The acronym TEAS means the
Trademark Electronic Application
System and, as used in this part,
includes all related electronic systems
required to complete an electronic
submission through TEAS.

(g) The acronym ESTTA means the
Electronic System for Trademark Trials
and Appeals and, as used in this part,
includes all related electronic systems
required to complete an electronic
submission through ESTTA.

* * * * *

(g) The acronym ETAS means the
Electronic Trademark Assignment
System and, as used in this part,
includes all related electronic systems
required to complete an electronic
submission through ETAS.

(r) Eastern Time means Eastern
Standard Time or Eastern Daylight
Time, as appropriate.

(s) The term electronic submission as
used in this part refers to any
submission made through an electronic
filing system available on the Office’s
website, but not through email or
facsimile transmission.

(t) The abbreviation USPS as used in
this part means the U.S. Postal Service.

m 3. Amend § 2.6 by revising paragraphs
(a)(1)(ii) through (v) to read as follows:

§2.6 Trademark fees.

(El] * % %

(1) * x %

(ii) For filing an application under
section 66(a) of the Act, per class—
$400.00

(iii) For filing a TEAS Standard
application, per class—$275.00

(iv) For filing a TEAS Plus application
under § 2.22, per class—$225.00

(v) Additional processing fee under
§2.22(c), per class—$125.00

* * * * *

m 4. Amend § 2.17 by revising paragraph
(d) to read as follows:

§2.17 Recognition for representation.
* * * * *

(d) Power of attorney relating to
multiple applications or registrations.
The owner of an application or
registration may appoint a
practitioner(s) qualified to practice
under § 11.14 of this chapter to
represent the owner for all existing
applications or registrations that have

the identical owner name.
* * * * *

m 5. Revise § 2.18 to read as follows:

§2.18 Correspondence, with whom held.
(a) Establishing the correspondent.
The Office will send correspondence as

follows:

(1) If the applicant, registrant, or party
to a proceeding is not represented by an
attorney qualified to practice before the
Office under § 11.14(a) of this chapter,
the Office will send correspondence to
the applicant, registrant, or party to the
proceeding.

(2) If an attorney is recognized as a
representative pursuant to § 2.17(b)(1),
the Office will correspond only with
that attorney. A request to change the
correspondence address does not revoke
a power of attorney. Except for service
of a cancellation petition, the Office will
not correspond directly with the
applicant, registrant, or a party to a
proceeding, or with another attorney
from a different firm, unless:

(i) The applicant or registrant files a
revocation of the power of attorney
under § 2.19(a) and/or a new power of
attorney that meets the requirements of
§2.17(c);

(ii) The attorney has been suspended
or excluded from practicing in
trademark matters before the USPTO; or

(iii) Recognition of the attorney has
ended pursuant to § 2.17(g).

(b) Ex parte matters. Only one
correspondence address may be
designated in an ex parte matter.

(c) Maintaining and changing the
correspondence addresses. The
applicant, registrant, or party to a

proceeding must maintain current and
accurate correspondence addresses, as
required by § 2.23, for itself and its
attorney, if one is designated. If any of
these addresses change, a request to
change the address, signed in
accordance with §2.193(e)(9), must be
promptly filed.

(d) Post registration filings under
sections 7, 8, 9, 12(c), 15, and 71 of the
Act. Even if there is no new power of
attorney or written request to change the
correspondence address, the Office will
change the correspondence address
upon the examination of an affidavit
under section 8, 12(c), 15, or 71 of the
Act, renewal application under section
9 of the Act, or request for amendment
or correction under section 7 of the Act,
if a new address is provided, in
accordance with paragraph (a) of this
section.

m 6. Revise § 2.21 to read as follows:

§2.21
date.

(a) The Office will grant a filing date
to an application under section 1 or
section 44 of the Act that is filed
through TEAS, is written in the English
language, and contains all of the
following:

(1) The name, domicile address, and
email address of each applicant;

(2) If the applicant is represented by
a practitioner qualified under § 11.14 of
this chapter, the practitioner’s name,
postal address, and email address;

(3) A clear drawing of the mark;

(4) A listing of the goods or services;
and

(5) The filing fee required under § 2.6
for at least one class of goods or
services.

(b) If the applicant does not satisfy all
the elements required in paragraph (a)
of this section, the Office will deny a
filing date to the application unless the
applicant meets the requirements of
paragraph (c) of this section.

(c) If the applicant is a national of a
country that has acceded to the
Trademark Law Treaty, but not to the
Singapore Treaty on the Law of
Trademarks, the requirements of
paragraph (a) of this section to file
through TEAS and provide an email
address do not apply.

m 7. Revise § 2.22 to read as follows:

Requirements for receiving a filing

§2.22 Requirements for a TEAS Plus
application.

(a) A trademark/service mark
application for registration on the
Principal Register under section 1 and/
or section 44 of the Act that meets the
requirements for a filing date under
§ 2.21 will be entitled to a reduced filing
fee under § 2.6(a)(1)(iv) if it includes:
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(1) The applicant’s legal entity;

(2) The citizenship of each individual
applicant, or the state or country of
incorporation or organization of each
juristic applicant;

(3) If the applicant is a domestic
partnership, the names and citizenship
of the general partners, or if the
applicant is a domestic joint venture,
the names and citizenship of the active
members of the joint venture;

(4) If the applicant is a sole
proprietorship, the state of organization
of the sole proprietorship and the name
and citizenship of the sole proprietor;

(5) One or more bases for filing that
satisfy all the requirements of § 2.34. If
more than one basis is set forth, the
applicant must comply with the
requirements of § 2.34 for each asserted
basis;

(6) Correctly classified goods and/or
services, with an identification of goods
and/or services from the Office’s
Acceptable Identification of Goods and
Services Manual, available through the
TEAS Plus form. In an application based
on section 44 of the Act, the scope of the
goods and/or services covered by the
section 44 basis may not exceed the
scope of the goods and/or services in the
foreign application or registration;

(7) If the application contains goods
and/or services in more than one class,
compliance with § 2.86;

(8) A filing fee for each class of goods
and/or services, as required by
§2.6(a)(1)(iv);

(9) A verified statement that meets the
requirements of § 2.33, dated and signed
by a person properly authorized to sign
on behalf of the owner pursuant to
§2.193(e)(1);

(10) If the applicant does not claim
standard characters, the applicant must
attach a digitized image of the mark. If
the mark includes color, the drawing
must show the mark in color;

(11) If the mark is in standard
characters, a mark comprised only of
characters in the Office’s standard
character set, typed in the appropriate
field of the TEAS Plus form;

(12) If the mark includes color, a
statement naming the color(s) and
describing where the color(s) appears on
the mark, and a claim that the color(s)
is a feature of the mark;

(13) If the mark is not in standard
characters, a description of the mark;

(14) If the mark includes non-English
wording, an English translation of that
wording;

(15) If the mark includes non-Latin
characters, a transliteration of those
characters;

(16) If the mark includes an
individual’s name or portrait, either (i)
a statement that identifies the living

individual whose name or likeness the
mark comprises and written consent of
the individual, or (ii) a statement that
the name or portrait does not identify a
living individual (see section 2(c) of the
Act).

(17) If the applicant owns one or more
registrations for the same mark, and the
owner(s) last listed in Office records of
the prior registration(s) for the same
mark differs from the owner(s) listed in
the application, a claim of ownership of
the registration(s) identified by the
registration number(s), pursuant to
§2.36;

(18) If the application is a concurrent
use application, compliance with § 2.42;
and

(19) An applicant whose domicile is
not located within the United States or
its territories must designate an attorney
as the applicant’s representative,
pursuant to § 2.11(a), and include the
attorney’s name, postal address, email
address, and bar information.

(b) In addition to the filing
requirements under paragraph (a) of this
section, the applicant must comply with
§2.23(a) and (b).

(c) If an application does not fulfill
the requirements of paragraph (a) of this
section, the applicant must pay the
processing fee required by § 2.6(a)(1)(v).

(d) The following types of
applications cannot be filed as TEAS
Plus applications:

(1) Applications for certification
marks (see § 2.45);

(2) Applications for collective
trademarks and service marks (see
§2.44);

(3) Applications for collective
membership marks (see § 2.44); and

(4) Applications for registration on the
Supplemental Register (see § 2.47).

m 8. Revise § 2.23 to read as follows:

§2.23 Requirement to correspond
electronically with the Office and duty to
monitor status.

(a) Unless stated otherwise in this
chapter, all trademark correspondence
must be submitted through TEAS.

(b) Applicants, registrants, and parties
to a proceeding must provide and
maintain a valid email address for
correspondence.

(c) If the applicant or registrant is a
national of a country that has acceded
to the Trademark Law Treaty, but not to
the Singapore Treaty on the Law of
Trademarks, the requirements of
paragraphs (a) and (b) of this section do
not apply.

(d) Notices issued or actions taken by
the USPTO are displayed in the
USPTO'’s publicly available electronic
systems. Applicants and registrants are
responsible for monitoring the status of

their applications and registrations in
the USPTO’s electronic systems during
the following time periods:

(1) At least every six months between
the filing date of the application and
issuance of a registration; and

(2) After filing an affidavit of use or
excusable nonuse under section 8 or
section 71 of the Act, or a renewal
application under section 9 of the Act,
at least every six months until the
registrant receives notice that the
affidavit or renewal application has
been accepted.

m 9. Revise § 2.24 to read as follows:

§2.24 Designation and revocation of
domestic representative by foreign
applicant.

(a) An applicant or registrant that is
not domiciled in the United States may
designate a domestic representative (i.e.,
a person residing in the United States
on whom notices or process in
proceedings affecting the mark may be
served).

(b) The designation, or a request to
change or revoke a designation, must set
forth the name, email address, and
postal address of the domestic
representative and be signed pursuant to
§2.193(e)(8).

(c) The mere designation of a
domestic representative does not
authorize the person designated to
represent the applicant or registrant.

m 10. Amend § 2.32 by revising
paragraphs (a)(2) and (3) and (d) to read
as follows:

§2.32 Requirements for a complete
trademark or service mark application.

(a) * *x %

(2) The name, domicile address, and
email address of each applicant. If the
applicant is a national of a country that
has acceded to the Trademark Law
Treaty, but not to the Singapore Treaty
on the Law of Trademarks, the
requirement to provide an email address
does not apply;

(3)(i) The legal entity type and
citizenship of the applicant(s); and

(ii) If the applicant is a corporation,
association, partnership or other juristic
person, the jurisdiction (usually state or
nation) under the laws of which the
applicant is organized;

(iii) If the applicant is a domestic
partnership, the names and citizenship
of the general partners;

(iv) If the applicant is a domestic joint
venture, the names and citizenship of
the active members of the joint venture;
or

(v) If the applicant is a sole
proprietorship, the state of organization
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of the sole proprietorship and the name

and citizenship of the sole proprietor.
* * * * *

(d) The application must include the
fee required by § 2.6 for each class of

goods or services.
* * * * *

W 11. Revise § 2.56 to read as follows:

2.56 Specimens.

(a) An application under section 1(a)
of the Act, an amendment to allege use
under § 2.76, a statement of use under
§ 2.88, an affidavit or declaration of
continued use or excusable nonuse
under § 2.160, or an affidavit or
declaration of use or excusable nonuse
under § 7.36 must include one specimen
per class showing the mark as actually
used in commerce on or in connection
with the goods or services identified.
When requested by the Office as
reasonably necessary to proper
examination, additional specimens must
be provided.

(b)(1) A trademark specimen must
show use of the mark on the goods, on
containers or packaging for the goods,
on labels or tags affixed to the goods, or
on a display associated with the goods.
To constitute a display associated with
the goods, a specimen must show use of
the mark directly associated with the
goods and such use must be of a point-
of-sale nature. The Office may accept
another document related to the goods
or the sale of the goods when it is
impracticable to place the mark on the
goods, packaging for the goods, or
displays associated with the goods.

(2) A service mark specimen must
show the mark as used in the sale of the
services, including use in the
performance or rendering of the
services, or in the advertising of the
services. The specimen must show a
direct association between the mark and
the services.

(3) A collective trademark or
collective service mark specimen must
show how a member uses the mark on
the member’s goods or in the sale of the
services, including use in the
performance or rendering of the
services, or advertising of the member’s
services.

(4) A collective membership mark
specimen must show use by members to
indicate membership in the collective
organization.

(5) A certification mark specimen
must show how a person other than the
owner uses the mark to reflect
certification of regional or other origin,
material, mode of manufacture, quality,
accuracy, or other characteristics of that
person’s goods or services; or that
members of a union or other

organization performed the work or
labor on the goods or services.

(c) A clear and legible photocopy,
photograph, web page printout, or other
similar type of reproduction of an actual
specimen that meets the requirements of
paragraphs (a) and (b) of this section is
acceptable. The reproduction must
show the entire specimen or enough of
the specimen that the nature of the
specimen, the mark, and the good or
service with which the mark is used are
identifiable. A web page must include
the URL and access or print date. An
artist’s rendering, a printer’s proof, a
computer illustration, digital image, or
similar mockup of how the mark may be
displayed, or a photocopy of the
drawing required by § 2.51, are not
proper specimens.

(d) The specimen must be submitted
through TEAS in a file format
designated as acceptable by the Office,
unless:

(1) The mark consists of a scent,
flavor, or similar non-traditional mark
type, in which case the specimen may
be mailed to the Office, pursuant to
§ 2.190(a), without resort to the
procedures set forth in § 2.147; or

(2) Submission on paper is permitted
under § 2.23(c) or is accepted on
petition pursuant to §2.147.

m 12. Revise § 2.62 to read as follows:

§2.62 Procedure for submitting response.

(a) Deadline. The applicant’s response
to an Office action must be received by
the USPTO within six months from the
issue date.

(b) Signature. The response must be
signed by the applicant, someone with
legal authority to bind the applicant
(e.g., a corporate officer or general
partner of a partnership), or a
practitioner qualified to practice under
§ 11.14 of this chapter, in accordance
with the requirements of § 2.193(e)(2).

(c) Form. Responses must be
submitted through TEAS pursuant to
§ 2.23(a). Responses sent via email or
facsimile will not be accorded a date of
receipt.

m 13. Amend § 2.111 by revising
paragraph (c)(2) to read as follows:

§2.111 Filing petition for cancellation.
* * * * *

(C]* *  *

(2)(i) In the event that ESTTA is
unavailable due to technical problems,
or when extraordinary circumstances
are present, a petition to cancel may be
filed in paper form. A paper petition to
cancel a registration must be
accompanied by a Petition to the
Director under § 2.146, with the fees
therefor and the showing required under
this paragraph (c). Timeliness of the

paper submission, if relevant to a
ground asserted in the petition to
cancel, will be determined in
accordance with §§ 2.195 through 2.198.
(ii) For a petition to cancel a
registration on the fifth year anniversary
of the date of registration of the mark,
a petitioner for cancellation who meets
the requirements of § 2.147(b) may
submit a petition to the Director to
accept a timely filed paper petition to
cancel.
* * * * *

m 14. Amend § 2.146 by revising
paragraph (a) to read as follows:

§2.146 Petitions to the Director.

(a) Petition may be taken to the
Director in a trademark case:

(1) From any repeated or final formal
requirement of the examiner in the ex
parte prosecution of an application if
permitted by § 2.63(a) and (b);

(2) In any case for which the Act of
1946, Title 35 of the United States Code,
or parts 2, 3, 6, and 7 of Title 37 of the
Code of Federal Regulations specifies
that the matter is to be determined
directly or reviewed by the Director;

(3) To invoke the supervisory
authority of the Director in appropriate
circumstances;

(4) In any case not specifically
defined and provided for by parts 2, 3,
6, and 7 of Title 37 of the Code of
Federal Regulations; or

(5) In an extraordinary situation,
when justice requires and no other party
is injured thereby, to request a
suspension or waiver of any
requirement of the rules not being a
requirement of the Act of 1946.

* * *

m 15. Add § 2.147 to read as follows:

* *

§2.147 Petition to the Director to accept a
paper submission.

(a) Paper submission when TEAS is
unavailable on the date of a filing
deadline. (1) An applicant or registrant
may file a petition to the Director under
this section requesting acceptance of a
submission filed on paper if:

(i) TEAS is unavailable on the date of
the deadline for the submission
specified in a regulation in part 2 or 7
of this chapter or in a section of the Act;
and

(ii) The petition is timely filed,
pursuant to § 2.197 or § 2.198, on the
date of the deadline.

(2) The petition must include:

(i) The paper submission;

(ii) Proof that TEAS was unavailable
on the date of the deadline;

(ii1) A statement of the facts relevant
to the petition, supported by a
declaration under § 2.20 or 28 U.S.C.
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1746 that is signed by the petitioner,
someone with legal authority to bind the
petitioner (e.g., a corporate officer or
general partner of a partnership), or a
practitioner qualified to practice under
§ 11.14 of this chapter;

(iv) The fee for a petition filed on
paper under § 2.6(a)(15)(i); and

(v) Any other required fee(s) under
§ 2.6 for the paper submission.

(b) Certain paper submissions timely
filed before the date of a filing deadline.
(1) An applicant, registrant, or petitioner
for cancellation may file a petition to
the Director under this section,
requesting acceptance of any of the
following submissions that was timely
submitted on paper and otherwise met
the minimum filing requirements, but
not processed or examined by the Office
because it was not submitted
electronically pursuant to §2.21(a),
§2.23(a), or §2.111(c)(1), and the
applicant, registrant, or petitioner for
cancellation is unable to timely
resubmit the document electronically by
the deadline:

(i) An application seeking a priority
filing date with a deadline under section
44(d)(1) of the Act;

(ii) A statement of use filed within the
last six months of the period specified
in section 1(d)(2) of the Act;

(iii) An affidavit or declaration of
continued use or excusable nonuse with
a deadline under section 8(a)(3) or
section 71(a)(3) of the Act;

(iv) A request for renewal of a
registration with a deadline under
section 9(a) of the Act;

(v) An application for transformation
of an extension of protection into a
United States application with a
deadline under section 70(c) of the Act;
or

(vi) A petition to cancel a registration
under section 14 of the Act on the fifth
year anniversary of the date of the
registration of the mark.

(2) The petition must be filed by not
later than two months after the issue
date of the notice denying acceptance of
the paper filing and must include:

(i) A statement of the facts relevant to
the petition, supported by a declaration
under §2.20 or 28 U.S.C. 1746 that is
signed by the petitioner, someone with
legal authority to bind the petitioner
(e.g., a corporate officer or general
partner of a partnership), or a
practitioner qualified to practice under
§ 11.14 of this chapter;

(ii) A copy of the relevant paper
submission and proof that it was timely
filed;

(iii) Proof that a sufficient fee
accompanied the original paper
submission;

(iv) The required fee(s) under § 2.6 for
the paper submission; and

(v) The relevant petition fee under
§2.6(a)(15).

(c) Petition under § 2.146. If the
applicant or registrant is unable to meet
the requirements under paragraphs (a)
or (b) of this section for filing the
petition, the applicant or registrant may
submit a petition to the Director under
§ 2.146(a)(5) to request a waiver of
§2.21(a) or § 2.23(a).

(d) This section does not apply to
requirements for paper submissions to
the Trademark Trial and Appeal Board
except as specified in paragraph (b)(vi).
m 16. Revise § 2.148 to read as follows:

§2.148 Director may suspend certain
rules.

In an extraordinary situation, when
justice requires and no other party is
injured thereby, any requirement of the
rules in parts 2, 3, 6, and 7 of this
chapter that is not a requirement of the
Act may be suspended or waived by the
Director.

m 17. Revise § 2.151 to read as follows:

§2.151 Certificate.

When the Office determines that a
mark is registrable, the Office will issue
to the owner a certificate of registration
on the Principal Register or the
Supplemental Register. The certificate
will state the application filing date, the
act under which the mark is registered,
the date of issue, and the number of the
registration and will include a
reproduction of the mark and pertinent
data from the application. A notice of
the requirements of sections 8 and 71 of
the Act will issue with the certificate.

m 18. Revise § 2.162 to read as follows:

§2.162 Notice to registrant.

When a certificate of registration is
originally issued, the Office issues with
the certificate a notice of the
requirement for filing the affidavit or
declaration of use or excusable nonuse
under section 8 or section 71 of the Act.
However, the affidavit or declaration
must be filed within the time period
required by section 8 or section 71 of
the Act even if this notice is not
received.

m 19. Revise § 2.190 to read as follows:

§2.190 Addresses for trademark
correspondence with the United States
Patent and Trademark Office.

(a) Paper trademark documents. In
general, trademark documents to be
delivered by the USPS must be
addressed to: Commissioner for
Trademarks, P.O. Box 1451, Alexandria,
VA 22313-1451. Trademark-related
documents to be delivered by hand,

private courier, or other delivery service
may be delivered during the hours the
Office is open to receive correspondence
to the Trademark Assistance Center,
James Madison Building—East Wing,
Concourse Level, 600 Dulany Street,
Alexandria, Virginia 22314.

(b) Electronic trademark documents.
Trademark documents filed
electronically must be submitted
through TEAS. Documents that relate to
proceedings before the Trademark Trial
and Appeal Board must be filed
electronically with the Board through
ESTTA.

(c) Trademark assignment documents.
Requests to record documents in the
Assignment Recordation Branch may be
filed electronically through ETAS. Paper
documents and cover sheets to be
recorded in the Assignment Recordation
Branch should be addressed as
designated in § 3.27 of this chapter.

(d) Requests for certified copies of
trademark documents. Paper requests
for certified copies of trademark
documents must be addressed to: Mail
Stop Document Services, Director of the
United States Patent and Trademark
Office, P.O. Box 1450, Alexandria,
Virginia 22313-1450.

(e) Certain documents relating to
international applications and
registrations. International applications
under § 7.11, subsequent designations
under § 7.21, responses to notices of
irregularity under § 7.14, requests to
record changes in the International
Register under § 7.23 and § 7.24,
requests to note replacements under
§7.28, requests for transformation under
§7.31 of this chapter, and petitions to
the Director to review an action of the
Office’s Madrid Processing Unit must be
addressed to: Madrid Processing Unit,
600 Dulany Street, Alexandria, VA
22314-5796.

m 20. Revise § 2.191 to read as follows:

§2.191 Action of the Office based on the
written record.

All business with the Office must be
transacted in writing. The action of the
Office will be based exclusively on the
written record. No consideration will be
given to any alleged oral promise,
stipulation, or understanding when
there is disagreement or doubt.

m 21. Amend § 2.193 by:

m a. Revising paragraphs (a)(2), (b),

(c)(1), (d), (e) introductory text, (e)(5)

introductory text, and (e)(9);

m b. Removing paragraph (e)(10); and

m c. Revising paragraphs (f) and (g).
The revisions read as follows:

§2.193 Trademark correspondence and
signature requirements.

(a)* EE
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(2) An electronic signature that meets
the requirements of paragraph (c) of this
section, personally entered by the
person named as the signatory. The
Office will accept an electronic
signature that meets the requirements of
paragraph (c) of this section on
correspondence filed on paper or
through TEAS or ESTTA.

(b) Copy of original signature. If a
copy of an original signature is filed, the
filer should retain the original as
evidence of authenticity. If a question of
authenticity arises, the Office may
require submission of the original.

(C) L

(1) Personally enter any combination
of letters, numbers, spaces and/or
punctuation marks that the signer has
adopted as a signature, placed between
two forward slash (“/”’) symbols in the
signature block on the electronic
submission; or

(d) Signatory must be identified. The
first and last name, and the title or
position, of the person who signs a
document in connection with a
trademark application, registration, or
proceeding before the Trademark Trial
and Appeal Board must be set forth
immediately below or adjacent to the
signature.

(e) Proper person to sign. Documents
filed in connection with a trademark
application or registration must be
signed as specified in paragraphs (e)(1)
through (9) of this section:

* * * * *

(5) Petitions to Director under § 2.146
or §2.147. A petition to the Director
under § 2.146 or § 2.147 must be signed
by the petitioner, someone with legal
authority to bind the petitioner (e.g., a
corporate officer or general partner of a
partnership), or a practitioner qualified
to practice under § 11.14 of this chapter,
in accordance with the following
guidelines:

* * * * *

(9) Requests to change
correspondence address in an
application or registration. A notice of
change of correspondence address in an
application or registration must be
signed by the applicant or registrant,
someone with legal authority to bind the
applicant or registrant (e.g., a corporate
officer or general partner of a
partnership), or a practitioner qualified
to practice under § 11.14 of this chapter,
in accordance with the following
guidelines:

(i) If the applicant or registrant is
represented by a practitioner qualified
to practice before the Office under
§ 11.14 of this chapter, the practitioner
must sign; or

(ii) If the applicant or registrant is not
represented by a practitioner qualified
to practice before the Office under
§11.14, the individual applicant or
registrant or someone with legal
authority to bind the applicant or
registrant (e.g., a corporate officer or
general partner of a partnership) must
sign. In the case of joint applicants or
joint registrants, all must sign.

(f) Signature as certification. The
presentation to the Office (whether by
signing, filing, submitting, or later
advocating) of any document by any
person, whether a practitioner or non-
practitioner, constitutes a certification
under § 11.18(b) of this chapter.
Violations of § 11.18(b) of this chapter
may jeopardize the validity of the
application or registration, and may
result in the imposition of sanctions
under § 11.18(c) of this chapter. Any
practitioner violating § 11.18(b) of this
chapter may also be subject to
disciplinary action. See §11.18(d) and
§ 11.804 of this chapter.

(g) Separate copies for separate files.
(1) Since each file must be complete in
itself, a separate copy of every
document filed in connection with a
trademark application, registration, or
inter partes proceeding must be
furnished for each file to which the
document pertains, even though the
documents filed in multiple files may be
identical.

(2) Parties should not file duplicate
copies of documents in a single
application, registration, or proceeding
file, unless the Office requires the filing

of duplicate copies.
* * * * *

m 22. Revise § 2.195 to read as follows:

§2.195 Filing date of trademark
correspondence.

The filing date of trademark
correspondence is determined as
follows:

(a) Electronic submissions. The filing
date of an electronic submission is the
date the Office receives the submission,
based on Eastern Time, regardless of
whether that date is a Saturday, Sunday,
or Federal holiday within the District of
Columbia.

(b) Paper correspondence. The filing
date of a submission submitted on paper
is the date the Office receives the
submission, except as follows:

(1) Priority Mail Express®. The filing
date of the submission is the date of
deposit with the USPS, if filed pursuant
to the requirements of § 2.198.

(2) Certificate of mailing. The filing
date of the submission is the date of
deposit with the USPS, if filed pursuant
to the requirements of § 2.197.

(3) Office closed. The Office is not
open to receive paper correspondence
on any day that is a Saturday, Sunday,
or Federal holiday within the District of
Columbia.

(c) Email and facsimile submissions.
Email and facsimile submissions are not
permitted and, if submitted, will not be
accorded a date of receipt.

(d) Interruptions in USPS. If the
Director designates a postal service
interruption or emergency within the
meaning of 35 U.S.C. 21(a), any person
attempting to file correspondence by
Priority Mail Express® Post Office to
Addressee service who was unable to
deposit the correspondence with the
USPS due to the interruption or
emergency may petition the Director to
consider such correspondence as filed
on a particular date in the Office. The
petition must:

(1) Be filed promptly after the ending
of the designated interruption or
emergency;

(2) Include the original
correspondence or a copy of the original
correspondence; and

(3) Include a statement that the
correspondence would have been
deposited with the USPS on the
requested filing date but for the
designated interruption or emergency in
Priority Mail Express® service; and that
the correspondence attached to the
petition is the original correspondence
or a true copy of the correspondence
originally attempted to be deposited as
Priority Mail Express® on the requested
filing date.

m 23. Revise § 2.197 to read as follows:

§2.197 Certificate of mailing.

(a) The filing date of correspondence
submitted under this section is the date
of deposit with the USPS if the
correspondence:

(1) Is addressed as set out in § 2.190
and deposited with the USPS with
sufficient postage as first-class mail; and

(2) Includes a certificate of mailing for
each piece of correspondence that:

(i) Attests to the mailing and the
address used;

(ii) Includes the name of the
document and the application serial
number or USPTO reference number, if
assigned, or registration number to
which the document pertains;

(iii) Is signed separately from any
signature for the correspondence by a
person who has a reasonable basis to
expect that the correspondence would
be mailed on the date indicated; and

(iv) Sets forth the date of deposit with
the USPS.

(b) If correspondence is mailed in
accordance with paragraph (a) of this
section, but not received by the Office,
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the party who mailed such
correspondence may file a petition to
the Director under § 2.146(a)(2) to
consider such correspondence filed in
the Office on the date of deposit with
the USPS. The petition must:

(1) Be filed within two months after
the date of mailing;

(2) Include a copy of the previously
mailed correspondence and certificate;
and

(3) Include a verified statement
attesting to the facts of the original
mailing.

(c) If the certificate of mailing does
not meet the requirements of paragraph
(a)(2) of this section, the filing date is
the date the Office receives the
submission.

W 24. Revise § 2.198 to read as follows:

§2.198 Filing of correspondence by
Priority Mail Express®.

(a) The filing date of correspondence
submitted under this section is the date
of deposit with the USPS, as shown by
the “date accepted” on the Priority Mail
Express® label or other official USPS
notation.

(b) If the USPS deposit date cannot be
determined, the filing date is the date
the Office receives the submission.

(c) If there is a discrepancy between
the filing date accorded by the Office to
the correspondence and the “date
accepted,” the party who submitted the
correspondence may file a petition to
the Director under § 2.146(a)(2) to
accord the correspondence a filing date
as of the “date accepted.” The petition
must:

(1) Be filed within two months after
the date of deposit;

(2) Include a true copy of the Priority
Mail Express® mailing label showing
the “date accepted,” and any other
official notation by the USPS relied
upon to show the date of deposit; and

(3) Include a verified statement
attesting to the facts of the original
mailing.

(d) If the party who submitted the
correspondence can show that the “date
accepted” was incorrectly entered or
omitted by the USPS, the party may file
a petition to the Director under
§2.146(a)(2) to accord the
correspondence a filing date as of the
date the correspondence is shown to
have been deposited with the USPS.
The petition must:

(1) Be filed within two months after
the date of deposit;

(2) Include proof that the
correspondence was deposited in the
Priority Mail Express® Post Office to
Addressee service prior to the last
scheduled pickup on the requested
filing date. Such proof must be

corroborated by evidence from the USPS
or evidence that came into being within
one business day after the date of
deposit; and

(3) Include a verified statement
attesting to the facts of the original
mailing.

(e) If correspondence is properly
addressed to the Office pursuant to
§2.190 and deposited with sufficient
postage in the Priority Mail Express®
Post Office to Addressee service of the
USPS, but not received by the Office,
the party who submitted the
correspondence may file a petition to
the Director under § 2.146(a)(2) to
consider such correspondence filed in
the Office on the USPS deposit date.
The petition must:

(1) Be filed within two months after
the date of deposit;

(2) Include a copy of the previously
mailed correspondence showing the
number of the Priority Mail Express®
mailing label thereon; and

(3) Include a verified statement
attesting to the facts of the original
mailing.

PART 7—RULES OF PRACTICE IN
FILINGS PURSUANT TO THE
PROTOCOL RELATING TO THE
MADRID AGREEMENT CONCERNING
THE INTERNATIONAL REGISTRATION
OF MARKS

m 25. The authority citation for part 7
continues to read as follows:

Authority: 15 U.S.C. 1123, 35 U.S.C. 2,
unless otherwise noted.

m 26. Amend § 7.1 by revising
paragraphs (c) and (d) to read as follows:

§7.1 Definitions of terms as used in this
part.
* * * * *

(c) The acronym TEAS means the
Trademark Electronic Application
System, and, as used in this part,
includes all related electronic systems
required to complete an electronic
submission through TEAS.

(d) The term Office or the
abbreviation USPTO means the United
States Patent and Trademark Office.

* * * * *

m 27. Revise § 7.4 to read as follows:

§7.4 International applications and
registrations originating from the USPTO—
Requirements to electronically file and
communicate with the Office.

(a) Unless stated otherwise in this
chapter, all correspondence filed with
the USPTO relating to international
applications and registrations
originating from the USPTO must be
submitted through TEAS and include a
valid email address for correspondence.

(b) Applicants and registrants under
this section must provide and maintain
a valid email address for
correspondence with the Office.

(c) If an applicant or registrant under
this section is a national of a country
that has acceded to the Trademark Law
Treaty, but not to the Singapore Treaty
on the Law of Trademarks, the
requirements of paragraphs (a) and (b) of
this section do not apply.

(d) If TEAS is unavailable, or in an
extraordinary situation, an applicant or
registrant under this section who is
required to file a submission through
TEAS may submit a petition to the
Director under § 2.146(a)(5) and (c) of
this chapter to accept the submission
filed on paper.
m 28. Amend § 7.11 by:
W a. Revising paragraphs (a)
introductory text and (a)(10) and (11);
m b. Removing paragraph (a)(12); and
m c. Revising paragraph (b).

The revisions read as follows:

§7.11 Requirements for international
application originating from the United
States.

(a) The Office will grant a date of
receipt to an international application
that is filed through TEAS in
accordance with § 7.4(a), or typed on the
official paper form issued by the
International Bureau, if permitted under
§ 7.4(c) or accepted on petition pursuant
to § 7.4(d). The international application
must include all of the following:

(10) If the application is filed through
TEAS, the international application fees
for all classes, and the fees for all
designated Contracting Parties
identified in the international
application (see §7.7); and

(11) A statement that the applicant is
entitled to file an international
application in the Office, specifying that
applicant: Is a national of the United
States; has a domicile in the United
States; or has a real and effective
industrial or commercial establishment
in the United States. Where an
applicant’s address is not in the United
States, the applicant must provide the
address of its U.S. domicile or
establishment.

(b) For requirements for certification,
see §7.13.
m 29. Amend § 7.21 by:
m a. Revising paragraphs (b)
introductory text and (b)(7) and (8);
m b. Removing paragraph (b)(9); and
m c. Revising paragraph (c).

The revisions read as follows:

§7.21 Subsequent designation.
* * * * *

(b) The Office will grant a date of
receipt to a subsequent designation that
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is filed through TEAS in accordance
with § 7.4(a), or typed on the official
paper form issued by the International
Bureau, if permitted under § 7.4(c) or
accepted on petition pursuant to

§ 7.4(d). The subsequent designation
must contain all of the following:

* * * * *
(7) The U.S. transmittal fee required
by §7.6; and

(8) If the subsequent designation is
filed through TEAS, the subsequent
designation fees (see § 7.7).

(c) If the subsequent designation is
accorded a date of receipt, the Office
will then forward the subsequent

designation to the International Bureau.
* * * * *

m 30. Amend § 7.25 by revising
paragraph (a) to read as follows:

§7.25 Sections of part 2 applicable to
extension of protection.

(a) Except for §§ 2.21, 2.22, 2.76, 2.88,
2.89, 2.130, 2.131, 2.160 through 2.166,
2.168, 2.173, 2.175, and 2.181 through
2.186, all sections in parts 2 and 11 of
this chapter shall apply to an extension
of protection of an international
registration to the United States,
including sections related to
proceedings before the Trademark Trial
and Appeal Board, unless otherwise
stated.

* * * * *

Dated: July 25, 2019.
Andrei Iancu,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2019-16259 Filed 7-30-19; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2019-0004; FRL—-9997-38-
Region 4]

Air Plan Approval; TN; Updates to the
National Ambient Air Quality
Standards for Chattanooga

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is taking final
action to approve a revision to the
Chattanooga portion of the Tennessee
State Implementation Plan (SIP),
provided by the State of Tennessee,
through the Tennessee Department of
Environment and Conservation from
Chattanooga/Hamilton County Air

Pollution Control Bureau by a letter
dated September 12, 2018. The revision
updates the National Ambient Air
Quality Standards (NAAQS) in the
Chattanooga portion of the Tennessee
SIP. The amendments in the Tennessee
SIP reflect recent revisions made to the
federal NAAQS. EPA is approving the
changes because they are consistent
with the Clean Air Act (CAA or Act).
DATES: This rule will be effective August
30, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R04-0OAR-2019-0004. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division
(formerly the Air, Pesticides and Toxics
Management Division), U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Evan Adams of the Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—8960.
The telephone number is (404) 562—
9009. Mr. Adams can also be reached
via electronic mail at adams.evan@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Sections 108 and 109 of the CAA
govern the establishment, review, and
revision, as appropriate, of the NAAQS
to protect public health and welfare for
six criteria pollutants: ozone, particulate
matter (PM) (including fine particulate
matter, or PM, 5), carbon monoxide,
lead, sulfur dioxide, and nitrogen
dioxide. The CAA requires periodic
review of the air quality criteria, the

science upon which the standards are
based, and the standards themselves.
EPA’s regulatory provisions that govern
the NAAQS are found at 40 CFR 50,
National Primary and Secondary
Ambient Air Quality Standards.

EPA is taking final action to approve
changes to the Chattanooga portion of
the Tennessee SIP that were provided to
EPA through a letter dated September
12, 2018.1 EPA is finalizing approval of
the portions of this SIP revision that
make changes to air quality rules in Part
IT, Chapter 4, Article II, Section 4—41.2
The September 12, 2018, SIP revision
makes changes to the SIP that deletes
the current version and substitutes a
revised version of Part II, Chapter 4,
Article II, Section 4-41, Rule 21 of the
Chattanooga City Code “Ambient Air
Quality Standards.” Hamilton County
revised its rule to be consistent with
changes to the federal NAAQS.

In a notice of proposed rulemaking
(NPRM) published on March 29, 2019
(84 FR 11917), EPA proposed to approve
the aforementioned changes to Part II,
Chapter 4, Article II, Section 4—41 in the
Chattanooga portion of the Tennessee
SIP, which address the NAAQS. The
NPRM provides additional details
regarding EPA’s action. Comments on
the NPRM were due on or before April
29, 2019.

II. Response to Comments

EPA received one potentially adverse
comment on its March 29, 2019, NPRM.
This comment is provided in the docket
for today’s final action. EPA has
summarized and responded to the
comment below.

Comment: The Commenter notes that
“high levels of ground level ozone,
airborne particles and other matter”
pose a threat to human health, “making
this proposal a public concern.” The
Commenter also states that any changes
to the SIP “must consider any changes
in location of monitoring sites, protocol
of air quality monitoring and quality
standards sample so that there is no
heteroskedasticity which could lead to
corruption of time measure data.”
According to the Commenter, if any of
these changes have been made, “further
scrutiny should be made concerning the
motive or whether data has been skewed
in favor of noncompliance.” The
Commenter further states that it is
“important that careful consideration
and verification be given to this
proposed revision.”

1EPA notes that the Agency received the SIP
revision on September 18, 2018.

2 As discussed in the NPRM, EPA does not
recognize gaseous fluorides as criteria pollutants
and EPA is not acting to approve the standard
related to gaseous fluorides. See 84 FR 11917, n.4.


http://www.regulations.gov
http://www.regulations.gov
mailto:adams.evan@epa.gov
mailto:adams.evan@epa.gov

37100

Federal Register/Vol. 84, No. 147/ Wednesday, July 31, 2019/Rules and Regulations

Response: It is unclear how the
commenter would like EPA to change
the proposed rule. To the extent the
commenter is concerned about the
health effects of air pollution, EPA notes
that final approval of this SIP revision
will incorporate more protective
NAAQS into the Chattanooga portion of
the Tennessee SIP. To the extent the
commenter is concerned about air
quality monitoring, these concerns are
outside of the scope of this rulemaking,
which updates Tennessee’s SIP solely to
reflect the current NAAQS. Tennessee’s
SIP revision does not change the
location of any monitoring sites or any
air quality monitoring plans. EPA
further notes that it has carefully
evaluated the SIP revision and is
approving it for the reasons discussed in
this notice and the NPRM.

III. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of changes to the
Chattanooga portion of the Tennessee
SIP at Part II, Chapter 4, Article II,
Section 4-41, Rule 21, state effective
January 23, 2017. EPA has made, and
will continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 4 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.3

IV. Final Action

EPA is taking final action to approve
changes to Part II, Chapter 4, Article II,
Section 4-41, Rule 21, of the
Chattanooga portion of the Tennessee
SIP because the changes are consistent
with section 110 of the CAA.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,

3 See 62 FR 27968 (May 22, 1997).

EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely approves
state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 30, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds, Lead, Carbon
Monoxide.

Dated: July 18, 2019.
Mary S. Walker,
Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.
Subpart RR-Tennessee

m 2. Section 52.2220(c), Table 4, is
amended under Article II. Section 4—41
Rules, Regulations, Criteria, Standards
by revising the entry for “Section 4-41
Rule 21” to read as follows:
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§52.2220 Identification of plan. (c)* * *
* * * * *
TABLE 4—EPA-APPROVED CHATTANOOGA REGULATIONS
State section Title/subject Adoption date EPA approval date Explanation
Article Il. Section 4-41 Rules, Regulations, Criteria, Standards
Section 4-41  Ambient Air Quality Stand- 1/23/17 7/31/2019, [Insert citation ~ With the exception of the portions related to the
Rule 21. ards. of publication]. standard for gaseous fluorides, which are not ap-
proved into the SIP.
* * * * *

[FR Doc. 2019-16194 Filed 7-30-19; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2018-0759; FRL-9997-40-
Region4]

Air Plan Approval; Kentucky; Interstate
Transport (Prongs 1 and 2) for the 2010
1-Hour NO; Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Kentucky, through the Kentucky Energy
and Environment Cabinet by a letter
dated November 16, 2018, for the
purpose of addressing the Clean Air Act
(CAA or Act) “good neighbor” interstate
transport (prongs 1 and 2) infrastructure
SIP requirements for the 2010 1-hour
Nitrogen Dioxide (NO,) National
Ambient Air Quality Standard
(NAAQS). The CAA requires that each
state adopt and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA, commonly
referred to as an “infrastructure SIP.”
Specifically, EPA is finalizing approval
of Kentucky’s November 16, 2018, SIP
revision addressing prongs 1 and 2 to
ensure that air emissions in Kentucky
do not significantly contribute to
nonattainment or interfere with
maintenance of the 2010 1-hour NO,
NAAQS in any other state.

DATES: This rule is effective August 30,
2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2018-0759. All documents in these
dockets are listed on the
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division
(formerly the Air, Pesticides and Toxics
Management Division), U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303-8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Evan Adams of the Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—8960.
Mr. Adams can be reached by phone at
(404) 562—9009 or via electronic mail at
adams.evan@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On January 22, 2010, EPA established
a new 1-hour primary NAAQS for NO,

at a level of 100 parts per billion (ppb),
based on a 3-year average of the 98th
percentile of the yearly distribution of 1-
hour daily maximum concentrations.
See 75 FR 6474 (February 9, 2010). This
NAAQS is designed to protect against
exposure to the entire group of nitrogen
oxides (NOx). NO, is the component of
greatest concern and is used as the
indicator for the larger group of NOx.
Emissions that lead to the formation of
NO, generally also lead to the formation
of other NOx. Therefore, control
measures that reduce NO; can generally
be expected to reduce population
exposures to all gaseous NOx, which
may reduce the formation of ozone and
fine particles, both of which pose
significant public health threats. For
comprehensive information on the 2010
1-hour NO, NAAQS, please refer to the
February 9, 2010 (75 FR 6474), Federal
Register notice.

When EPA promulgates a new or
revised NAAQS, CAA section 110(a)(1)
requires states to make SIP submissions
to provide for the implementation,
maintenance, and enforcement of the
NAAQS. This particular type of SIP
submission is commonly referred to as
an “infrastructure SIP.” These
submissions must meet the various
requirements of CAA section 110(a)(2),
as applicable. Due to ambiguity in some
of the language of CAA section
110(a)(2), EPA believes that it is
appropriate to interpret these provisions
in the specific context of acting on
infrastructure SIP submissions. EPA has
previously provided comprehensive
guidance on the application of these
provisions through a guidance
document for infrastructure SIP
submissions and through regional
actions on infrastructure submissions.
Unless otherwise noted below, EPA is
following that existing approach in
acting on this submission. In addition,
in the context of acting on such
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infrastructure submissions, EPA
evaluates the submitting state’s
implementation plan for compliance
with statutory and regulatory
requirements, not for the state’s
implementation of its SIP. EPA has
other authority to address any issues
concerning a state’s implementation of
the regulations that comprise its SIP.

Section 110(a)(2)(D) has two
components: 110(a)(2)(D)(i) and
110(a)(2)(D)(ii). Section 110(a)(2)(D)(i)
includes four distinct components,
commonly referred to as “prongs,” that
must be addressed in infrastructure
SIPs. The first two prongs, which are
codified in section 110(a)(2)(D)({)(I), are
provisions that prohibit any source or
other type of emissions activity in one
state from contributing significantly to
nonattainment of the NAAQS in another
state (prong 1) and from interfering with
maintenance of the NAAQS in another
state (prong 2). EPA sometimes refers to
prong 1 and prong 2 conjointly as the
“good neighbor” provision of the CAA.
The third and fourth prongs, which are
codified in section 110(a)(2)(D)(@i)(II), are
provisions that prohibit emissions
activity in one state from interfering
with measures required to prevent
significant deterioration of air quality in
another state (prong 3) and from
interfering with measures to protect
visibility in another state (prong 4).
Section 110(a)(2)(D)(ii) requires SIPs to
include provisions ensuring compliance
with sections 115 and 126 of the Act,
relating to interstate and international
pollution abatement.

EPA’s most recent infrastructure SIP
guidance, the September 13, 2013,
“Guidance on Infrastructure State
Implementation Plan (SIP) Elements
under Clean Air Act Sections 110(a)(1)
and 110(a)(2),” did not explicitly
include criteria for how the Agency
would evaluate infrastructure SIP
submissions intended to address section
110(a)(2)(D)({1)(T). With respect to certain
pollutants, such as ozone and
particulate matter (PM), EPA has
addressed interstate transport in eastern
states in the context of regional
rulemaking actions that quantify state
emission reduction obligations. For
NO.,, EPA has considered available
information such as current air quality,
emissions data and trends, and
regulatory provisions that control source
emissions to determine whether
emissions from one state interfere with
the attainment or maintenance of the
NAAQS in another state. EPA’s action
on Kentucky’s CAA section
110(a)(2)(D)(i)() interstate transport SIP
revision for the 2010 NO, NAAQS is
informed by these considerations.

In a notice of proposed rulemaking
(NPRM) for Kentucky, published on
May 16, 2019 (84 FR 22084), EPA
proposed to approve the Kentucky SIP
submission on the basis that the
Commonwealth’s SIP adequately
addresses prong 1 and prong 2
requirements for the 2010 1-hour NO,
NAAQS. The details of the Kentucky
submission and the rationale for EPA’s
action are explained in the NPRM.
Comments on the proposed rulemaking
were due on or before June 17, 2019.
EPA did not receive any comments.

I1. Final Action

As described above, EPA is taking
final action to approve the infrastructure
SIP submission transmitted under cover
letter by the Commonwealth of
Kentucky on November 16, 2018,
addressing prongs 1 and 2 of section
110(a)(2)(D)(@1)() for the 2010 1-hour
NO> NAAQS. EPA is approving
Kentucky’s infrastructure SIP
submission because it is consistent with
section 110 of the CAA.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely approves
state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, this rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 30, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
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enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: July 18, 2019.
Mary S. Walker,
Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.

Subpart S—Kentucky

m 2. Section 52.920(e) is amended by
adding an entry for “110(a)(1) and (2)
Infrastructure Requirements for the 2010
1-hour NO, NAAQS” at the end of the
table to read as follows:

§52.920 Identification of plan.
* * * * *
(e) * *x %

EPA—-APPROVED KENTUCKY NON-REGULATORY PROVISIONS

Applicable

Name of non-regulatory SIP

geographic or

State submittal date/

EPA approval

Explanations

provision nonattainment effective date date
area
110(a)(1) and (2) Infrastructure Re- Kentucky ............. 11/16/18 7/31/19 [Insert ci- Addressing Prongs 1 and 2 of sec-

quirements for the 2010 1-hour
NO> NAAQS.

tation of publi-
cation].

tion 110(a)(2)(D)(i) only.

[FR Doc. 2019-16195 Filed 7-30-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2015-0164; FRL-9997-33-
Region 9]

Revisions to the California State
Implementation Plan, Feather River Air
Quality Management District;
Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule, correcting
amendment.

SUMMARY: The Environmental Protection
Agency (EPA) published a direct final
rule in the Federal Register on July 8,
2015, that approved revisions to the
Feather River Air Quality Management
District portion of the California State
Implementation Plan (SIP) but did not
include all the necessary amendatory
language to list all the SIP revisions that
were being approved. This document
corrects this error.

DATES: This final rule is effective on July
31, 2019.

FOR FURTHER INFORMATION CONTACT:
Kevin Gong, EPA Region IX, (415) 972—
3073, gong.kevin@epa.gov.
SUPPLEMENTARY INFORMATION: On ]uly 8,
2015 (80 FR 38959), the EPA took direct
final action to approve revisions to the
Feather River Air Quality Management
District (AQMD) portion of the

California SIP.* The approval covered
one Feather River AQMD rule (Rule 3.8
(“Gasoline Dispensing Facilities”)) and
three Reasonably Available Control
Technology (RACT) SIP demonstrations
from Feather River AQMD: One from
2006 (2006 RACT SIP”’), one from 2009
(“2009 RACT SIP”’) and one from 2014
(“2014 RACT SIP”). In our direct final
action, we mistakenly codified our
approval of Rule 3.8 twice and failed to
codify our approval of the 2009 RACT
SIP.

On September 8, 2015 (80 FR 53739),
we corrected our July 8, 2015 direct
final action by replacing one of the
listings for our approval of Rule 3.8 with
our approval of the 2014 RACT SIP. In
our September 8, 2015 action, we also
intended to replace the July 8, 2015
listing of the 2014 RACT SIP with the
missing approval of the 2009 RACT SIP,
but inadvertently failed to do so with
the result that our approval of the 2014
RACT SIP is now codified at both 40
CFR 52.220(c)(459) and 40 CFR
52.220(c)(460) and the approval of the
2009 RACT SIP is still missing. In this
action, we are revising paragraph
(c)(459) to list our approval of the 2009
RACT SIP.

The EPA has determined that this
action falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation where public notice
and comment procedures are

1The Feather River AQMD administers air quality
management programs in Yuba and Sutter Counties
in California.

impracticable, unnecessary, or contrary
to the public interest. Public notice and
comment for this action is unnecessary
because the underlying rule for which
this correcting amendment has been
prepared was already subject to a 30-day
comment period. Further, this action is
consistent with the purpose and
rationale of the final rule for which
amendatory instructions are being
corrected herein. Because this action
does not change the EPA’s analyses or
overall actions, no purpose would be
served by additional public notice and
comment. Consequently, additional
public notice and comment are
unnecessary.

The EPA also finds that there is good
cause under APA section 553(d)(3) for
this correction to become effective on
the date of publication of this action.
Section 553(d)(3) of the APA allows an
effective date of less than 30 days after
publication “as otherwise provided by
the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(3). The purpose of the 30-day
waiting period prescribed in APA
section 553(d)(3) is to give affected
parties a reasonable time to adjust their
behavior and prepare before the final
rule takes effect. This rule does not
create any new regulatory requirements
such that affected parties would need
time to prepare before the rule takes
effect. This action merely corrects
incomplete amendatory instructions in a
previous rulemaking. For these reasons,
the EPA finds good cause under APA
section 553(d)(3) for this correction to
become effective on the date of
publication of this action.


mailto:gong.kevin@epa.gov

37104

Federal Register/Vol. 84, No. 147/ Wednesday, July 31, 2019/Rules and Regulations

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4), or require prior
consultation with state officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Because this action is not subject to
notice-and-comment requirements
under the APA or any other statute, it
is not subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Under 5 U.S.C. 801(a)(1)(A) as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
EPA will submit a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 16, 2019.

Deborah Jordan,

Acting Regional Administrator, Region IX.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
revising paragraphs (c)(459)
introductory text and (c)(459)(ii)(A)(1)
to read as follows:

§52.220 Identification of plan—in part.

* * * * *

(C]* * %

(459) The following plan revision was
submitted on October 27, 2009, by the

Governor’s designee.
* * * * *

(ii) * % %

(A) * x %

(1) Reasonably Available Control
Technology State Implementation Plan
Revision, Negative Declaration for
Control Techniques Guidelines Issued
2006-2008 (““2009 RACT SIP”), as
adopted on June 1, 2009.

* * * * *
[FR Doc. 2019-16050 Filed 7—-30-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[EPA-R05-OAR-2018-0285; FRL-9997-36—
Region 5]

Air Plan Approval; Wisconsin; Title V
Operation Permit Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving updates and
revisions to the Wisconsin title V
Operation Permit Program, submitted by
Wisconsin pursuant to subchapter V of
the Clean Air Act (Act), which requires
states to develop, and to submit to EPA
for approval, programs for issuing
operation permits to all major stationary
sources. The revision was submitted to
update the title V program since the
final approval of the program in 2001
and to change the permit fee schedule
for subject facilities. The revision
consists of amendments to Chapter
Natural Resources (NR) 407 Wisconsin
Administrative Code, operation permits,
Chapter NR 410 Wisconsin
Administrative Code, permit fees, and
Wisconsin statute 285.69, fee structure.
This approval action will help ensure
that Wisconsin properly implements the
requirements of title V of the Act.
DATES: This direct final rule will be
effective September 30, 2019, unless
EPA receives adverse comments by
August 30, 2019. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2018-0285 at http://
www.regulations.gov, or via email to
damico.genevieve@epa.gov. For

comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.
FOR FURTHER INFORMATION CONTACT:
Susan Kraj, Environmental Engineer,
Air Permits Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353—-2654, kraj.susan@
epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:
I. What did Wisconsin Submit?
II. What is EPA Approving?
III. What Action is EPA Taking?
IV. Statutory and Executive Order
Reviews.

1. What did Wisconsin submit?

A. Background

On March 8, 2017, EPA received a
request from the Wisconsin Department
of Natural Resources (WDNR) that we
approve revisions and updates to
Wisconsin’s title V operating permit
program. Pursuant to subchapter V of
the Act, generally known as title V, and
the implementing regulations, at 40
Code of Federal Regulations (CFR) part
70, states developed and submitted to
EPA for approval programs for issuing
operation permits to all major stationary
sources and to certain other sources.
EPA promulgated interim approval of
Wisconsin’s title V operating permit
program on March 6, 1995 (60 FR
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12128). In 2001, Wisconsin submitted
corrections to the interim approval
issues identified in the 1995 interim
approval action as well as additional
program revisions and updates. EPA
took action to approve the corrections to
the interim approval issues and
promulgated final approval of the
Wisconsin title V program on December
4, 2001 (66 FR 62951).

B. Wisconsin’s Submittal

Wisconsin is seeking approval of
changes and updates made to its title V
program since the 1995 and 2001
approvals. EPA received WDNR’s
submittal updating its title V operating
permit program on March 8, 2017, and
supplemental information on January
26, 2018 (submittal). WDNR’s submittal
contains two sections, Part 1 and Part 2.

Part 1 contains previously approved
program elements which are included
for informational purposes, as well as
Other Changes — Minor Clarifications
and Corrections (which are changes that
were included in WDNR'’s 2001
submittal that EPA did not act on or
approve in the 2001 approval).

Part 2 contains title V program
revisions and updates since Wisconsin’s
program was approved in 2001. Part 2
of the submittal contains section I—
Additional State Rule Changes and
Updates to the Regulations, and section
II—Permit Fee Demonstration.

II. What is EPA approving?

In this action, EPA is addressing the
changes and updates in WDNR’s
submittal that have not been previously
approved. This includes the Part 1,
Section IX Other Changes — Minor
Clarifications and Corrections, as well
as the changes in Part 2, Sections I and
II, of WDNR’s submittal that relate to the
Federal title V program at 40 CFR part
70.

WDNR’s submittal includes changes
related to several different operating
permit programs, including its title V
program as well its Federally
Enforceable State Operating Permit
(FESOP) program and its state-only
enforceable operating permit program.
EPA approved Wisconsin’s FESOP
program on January 18, 1995 (60 FR
3538). FESOP permits are those in
which a source takes a federally-
enforceable limit to restrict its emissions
to below major source thresholds in
order to avoid needing a title V permit.
WDNR’s State-only operating permit
program is for sources with emissions
below those that would require a FESOP
or title V permit. In this action, EPA is
only approving provisions related to
WDNR’s title V operating permit
program. EPA is not approving any

changes or updates solely related to
WDNR’s FESOP or State-only operation
permit programs.

For the reasons set forth below, the
revisions and updates to WDNR’s title V
operating permits program, including
the submitted amendments to the
operating permits program regulations
at NR 407 Wisconsin Administrative
Code and fee related provisions at NR
410 and Wisconsin Statute 285.69,
substantially meet the corresponding
requirements of 40 CFR part 70.

A. Analysis of Part I Section IX—Minor
Clarifications and Corrections

In Wisconsin’s 1995 initial program
approval, EPA identified several issues
(in addition to the interim approval
issues) that should be clarified or
corrected, and WDNR agreed to make
these changes. WDNR included these
changes in its 2001 program submittal,
but EPA only acted on the interim
approval corrections at that time. For
each of these additional items EPA had
identified, WDNR included an analysis
of the changes in its current submittal.
EPA is approving the changes identified
in Part I, Section IX, items 1-6 of the
submittal.

B. Analysis of Part 2, Section I—
Updates to Regulations

WDNR’s submittal contains over
thirty revisions related to its operation
permit program since the final approval
in 2001. The WDNR followed all
necessary procedures for adoption of
changes that were made to these
regulations including the WDNR’s
secretary’s approval of the notice of
public hearing, certification of
publication, affidavit of mailing of the
public notice to interested parties, a list
of public hearing appearances, and the
WDNR report on comments and
response to comments.

For a detailed analysis of Part 2,
Section I—Updates to Regulations, of
the submittal, please refer to the
Technical Support Document (TSD) for
this action, which is available in the
docket at the address noted above. The
TSD shows that all operating permit
program requirements of title V of the
Act, 40 CFR part 70, and relevant
guidance were met by Wisconsin’s
submittal.

C. Analysis of Part 2, Section II—Permit
Fee Demonstration

WDNR submitted a fee demonstration
because it is required by 42 U.S.C.
7661a(b)(3) and 40 CFR 70.9(a), which
provide that a state program must
require that the owners or operators of
part 70 sources pay annual fees, or the
equivalent over some other period, that

are sufficient to cover the permit
program costs. 42 U.S.C. 7661a(b)(3) and
40 CFR 70.9(b) provide that a state may
collect fees that cover the actual permit
program costs, or may use a
presumptive fee schedule, adjusted for
inflation (using the Consumer Price
Index). Wisconsin’s fee schedule is not
based on the presumptive minimum fee
schedule established in 40 CFR 70.9(b)
and does not provide for inflation
adjustments; therefore, Wisconsin must
provide a demonstration that its
collected fees cover the actual permit
program costs as required by 40 CFR
70.9(b)(5).

WDNR describes in its submittal the
rule changes related to fees that have
occurred since 2001, including changes
that revised the operation permit fee
structure. WDNR’s current title V fee
structure requires sources that are
required to obtain a Federal operation
permit to pay an annual air emissions
tonnage fee, but sources also pay an
additional annual flat fee, based on the
tons of actual billable emissions. In
addition, sources also pay an additional
annual flat fee if the source is subject to
other requirements, such as if maximum
achievable control technology standards
apply to the source, if one or more
Federal new source performance
standards apply to the source, if Federal
prevention of significant deterioration
permitting applies to the source, and if
the source is a privately-owned coal-
fired electric utility with an electric
generating unit, among other flat fees.

The submittal provides tables
showing the fee rate per ton of billable
pollutants, the billable tons, and the
total fees assessed for various years. The
submittal also provides details on
WDNR’s revenue, work planning, and
expenditures. In addition, WDNR has
several mechanisms in place to ensure
that fees collected from title V sources
are used solely for funding title V
permit activities as required by 40 CFR
70.9(a). In the submittal, WDNR
compares the actual revenues collected
under its fee structure to an estimate of
what would be collected using the
presumptive minimum fee schedule,
and WDNR'’s actual revenues collected
exceed the presumptive minimum
projections. WDNR demonstrates that
the level of fees collected by WDNR
from federally-regulated sources is
sufficient for the WDNR to adequately
administer and enforce the required
minimum elements of the title V permit
program required in Section 502(b) of
the Act.

Upon review of the information
submitted, EPA finds that WDNR has
demonstrated that it has adequate
funding levels to support its title V
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program. Accordingly, Wisconsin has
adequately demonstrated that the
revised fee schedule has resulted in the
collection of fees in an amount
sufficient to cover its actual program
costs, as required by 40 CFR 70.9 and
the Act.

III. What action is EPA taking?

EPA is approving Wisconsin’s
submittal. This approval of the revisions
and updates in Wisconsin’s submittal
addresses only the provisions as
described above in Section II, What is
EPA Approving, which pertain to the
Federal title V program requirements,
and does not apply to any other Federal
program requirements, such as State
Implementation Plans pursuant to
section 110 of the Act. EPA finds that
the program revisions and updates in
WDNR’s submittal have satisfactorily
addressed the requirements of part 70,
and EPA is therefore approving this
submittal.

We are publishing this action without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this issue of the Federal Register, we
are publishing a separate document that
will serve as the proposal to approve the
State plan if relevant adverse written
comments are filed. This rule will be
effective September 30, 2019 without
further notice unless we receive relevant
adverse written comments by August
30, 2019. If we receive such comments,
we will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. If we do not receive any
comments, this action will be effective
September 30, 2019.

1V. Statutory and Executive Order
Reviews

Executive Orders 12866 and 13563:
Regulatory Planning and Review

Under Executive Orders 12866 (58 FR
51735, October 4, 1993) and 13563 (76
FR 3821, January 21, 2011), this action
is not a “‘significant regulatory action”

and, therefore, is not subject to review
by the Office of Management and
Budget.

Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Regulatory Flexibility Act

This action merely proposes to
approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this state
operating permit program will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

Unfunded Mandates Reform Act

Because this action proposes to
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

Executive Order 13132: Federalism

This action also does not have
federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state operating
permit program, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Act.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

In addition, the state operating permit
program is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian

country, the state operating permit
program does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it proposes to
approve a state operating permit
program.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a “significant
regulatory action” under Executive
Order 12866 or a “‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

National Technology Transfer
Advancement Act

In reviewing state submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Act. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a state submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a state
submission, to use VCS in place of a
state submission that otherwise satisfies
the provisions of the Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
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populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
action. In reviewing state operating
permit program submissions, EPA’s role
is to approve or disapprove state
choices, based on the criteria of the Act.
Accordingly, this action merely
approves certain state requirements and
will not in-and-of itself create any new
requirements. Accordingly, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operation permits, Reporting
and recordkeeping requirements.

Dated: July 17, 2019.
Cathy Stepp,
Regional Administrator, Region 5.

40 CFR part 70 is amended as follows:

PART 70—STATE OPERATING PERMIT
PROGRAMS

m 1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

m 2. Amend appendix A to part 70 by
adding paragraph (d) under Wisconsin
to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Wisconsin
* * * * *

(d) Department of Natural Resources: Title
v operating permit program revisions and
updates received on March 8, 2017.
Wisconsin’s Title v program is hereby
updated to include these requested changes.
* * * * *

[FR Doc. 2019-16336 Filed 7-30-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-1983-0002; FRL—-9997-
52-Region 5]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Duell & Gardner Landfill
Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 5 is publishing a
direct final Notice of Deletion of the
Duell & Gardner Landfill Superfund Site
(Duell & Gardner Site), located in Dalton
Township, Muskegon County,
Michigan, from the National Priorities
List (NPL). The NPL, promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by EPA
with the concurrence of the State of
Michigan, through the Michigan
Department of Environment, Great
Lakes and Energy (MDEGLE) because
EPA has determined that all appropriate
response actions under CERCLA, other
than operation and maintenance,
monitoring and five-year reviews, have
been completed. However, this deletion
does not preclude future actions under
Superfund.

DATES: This direct final deletion is
effective September 30, 2019 unless
EPA receives adverse comments by
August 30, 2019. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final deletion
in the Federal Register informing the
public that the deletion will not take
effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-1983—-0002, by one of the
following methods:
https://www.regulations.gov. Follow
the on-line instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia

submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit https://
www2.epa.gov/dockets/commenting-
epa-dockets.

Email: cano.randolph@epa.gov.

Mail: Randolph Cano, NPL Deletion
Coordinator, U.S. Environmental
Protection Agency Region 5 (SR-6]), 77
West Jackson Boulevard, Chicago, IL
60604, (312) 886—6036.

Hand deliver: Superfund Records
Center, U.S. Environmental Protection
Agency Region 5, 77 West Jackson
Boulevard, 7th Floor South, Chicago, IL
60604, (312) 886—0900. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
normal business hours are Monday
through Friday, 8 a.m. to 4 p.m.,
excluding Federal holidays.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-1983—
0002. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov or email. The
https://www.regulations.gov website is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through https://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
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technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the https://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in https://
www.regulations.gov or in hard copy at:

U.S. Environmental Protection
Agency, Region 5, Superfund Records
Center, 77 West Jackson Boulevard, 7th
Floor South, Chicago, IL 60604. Phone:
(312) 886—0900. Hours: Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

Dalton Township Hall, Superfund
Site Information Repository, 1616 East
Riley Thompson Road, Muskegon, MI
49445. Phone: (231) 766—-3043. Hours:
Monday through Friday, 8 a.m. to 4:30
p.m.

FOR FURTHER INFORMATION CONTACT:
Randolph Cano, NPL Deletion
Coordinator, U.S. Environmental
Protection Agency Region 5 (SR-6]), 77
West Jackson Boulevard, Chicago, IL
60604, (312) 886—6036, or via email at
cano.randolph@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
1V. Basis for Deletion

V. Deletion Action

I. Introduction

EPA Region 5 is publishing this direct
final Notice of Deletion of the Duell &
Gardner Site, from the NPL. The NPL
constitutes Appendix B of 40 CFR part
300, which is the NCP, which EPA
promulgated pursuant to Section 105 of
CERCLA of 1980, as amended. EPA
maintains the NPL as the list of sites
that appear to present a significant risk
to public health, welfare, or the
environment. Sites on the NPL may be
the subject of remedial actions financed
by the Hazardous Substance Superfund
(Fund). As described in 40 CFR
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for Fund-
financed remedial actions if future
conditions warrant such actions.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses the
procedures that EPA is using for this
action. Section IV discusses the Duell &
Gardner Site and demonstrates how it
meets the deletion criteria. Section V
discusses EPA’s action to delete the
Duell & Gardner Site from the NPL
unless adverse comments are received
during the public comment period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

i1. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA Section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

I1I. Deletion Procedures

The following procedures apply to
deletion of the Duell & Gardner Site:

(1) EPA consulted with the State of
Michigan prior to developing this direct
final Notice of Deletion and the Notice
of Intent to Delete co-published today in
the “Proposed Rules” section of the
Federal Register.

(2) EPA has provided the State thirty
(30) working days for review of this
action and the parallel Notice of Intent
to Delete prior to their publication

today, and the State, through the
MDEGLE, has concurred on the deletion
of the Duell & Gardner Site from the
NPL.

(3) Concurrently with the publication
of this direct final Notice of Deletion, an
announcement of the availability of the
parallel Notice of Intent to Delete is
being published in a major local
newspaper, the Muskegon Chronical.
The newspaper notice announces the
30-day public comment period
concerning the Notice of Intent to Delete
the Duell & Gardner Site from the NPL.

(4) EPA placed copies of documents
supporting the proposed deletion in the
deletion docket and made these items
available for public inspection and
copying at the Duell & Gardner Site
information repositories identified in
the ADDRESSES Section of this rule.

(5) If adverse comments are received
within the 30-day public comment
period on this deletion action, EPA will
publish a timely notice of withdrawal of
this direct final Notice of Deletion in the
Federal Register before its effective date
and will prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent to Delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Duell &
Gardner Site from the NPL:

Site Background and History

The Duell & Gardner Site (CERCLIS
ID: MID980504716) is an 80-acre parcel
of land located at 1285 East Bard Road
in Dalton Township, Muskegon County,
Michigan, approximately five miles
north of the City of Muskegon,
Michigan. See Figure 1 in the Docket.
The landfill consisted mostly of
municipal debris and waste spread out
over an eight-acre area in the southern
half of the property. During the cleanup,
the waste was consolidated into a four-
acre area and covered with a landfill
cap.
The Duell & Gardner Site is not
fenced; however the entrance road to
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the landfill is gated. The landfill is
secluded and is posted with warning
signs and permanent markers around
the perimeter indicating that the landfill
is a hazardous waste site.

The Duell & Gardner Site is located in
a primarily residential and agricultural
area. Two single family homes and an
agricultural field are located in the
northern half of the Duell & Gardner
Site property. These residences are
supplied with drinking water from two
wells that are located upgradient of the
landfill. These wells are not impacted
by contaminants from the Duell &
Gardner Site. Several residential wells
are located approximately one-half mile
in the general downgradient direction of
the landfill. Twenty-one private wells
located within this area were sampled
during the investigations and were
found not to be contaminated by the
Duell & Gardner Site.

The Duell & Gardner Site owners used
the property for waste disposal activities
from the mid-1940s to 1973. From the
1940s until 1969, the property owner/
landfill operator disposed municipal
and industrial waste in trenches,
depressions and on the ground surface
of approximately eight-acres of the 80-
acre property. In 1969, new owners
began operating the landfill as a
licensed solid waste disposal facility.
From 1969 until 1973, the landfill
operators disposed waste, including
liquid waste, in unlined trenches
excavated on the property.

The Muskegon County Health
Department (MCHD) periodically
inspected the landfill from 1969 through
September 1973. In 1971, the Michigan
Department of Public Health (MDPH)
stipulated that liquid waste could not be
disposed in the landfill. In 1973, MCHD
noted that the landfill operators were
disposing liquid waste in the landfill.
The Michigan Department of Public
Health (MDPH) ordered that the landfill
be closed in January 1974, after which
the landfill ceased accepting waste.

Initial concern regarding possible
groundwater contamination at the Duell
& Gardner Site arose in 1977 when the
MDPH was considering approving the
construction of a community water
supply in the area. In 1979, the
Michigan Department of Natural
Resources (MDNR) (subsequently
known as the Michigan Department of
Environmental Quality, or MDEQ, and
now MDEGLE) collected soil and drum
samples from the property. The samples
indicated that polychlorinated
biphenyls (PCBs) were present in the
soil.

EPA collected surface water samples
from a tributary of Bear Creek in 1981.
In 1982, EPA installed and sampled four

groundwater monitoring wells at the
Duell & Gardner Site. EPA determined
that the groundwater below the property
was generally flowing to the southeast.
EPA did not detect any significant
concentrations of organic or inorganic
compounds in these groundwater
monitoring wells.

EPA proposed the Duell & Gardner
Site to the NPL on December 30, 1982
(47 FR 58476). EPA finalized the Duell
& Gardner Site NPL listing on
September 8, 1983 (48 FR 40658).

In 1984, the MDNR and EPA found
and sampled drums in a wooded area
adjacent to the landfill. The samples
showed evidence of organic and
inorganic contamination. MDNR
investigated further and identified 21
distinct drum and waste disposal areas
at the Duell & Gardner Site in
September 1985. MDNR found
approximately 550 drums in various
stages of deterioration scattered in the
woods adjacent to the landfill in groups
of 9 to 140 drums. MDNR also found
hundreds of small laboratory bottles,
areas of refuse and debris and piles of
unidentified sludge-like material
scattered around the base of the landfill.

EPA conducted a CERCLA removal
action at the Duell & Gardner Site in
1986. EPA removed 550 drums in
various stages of deterioration from the
Duell & Gardner Site for off-site
disposal. EPA also removed some of the
laboratory bottles, sludge-like material
and soil for off-site disposal. EPA
implemented the CERCLA removal
action to prevent contaminants from
leaching into the groundwater. This
action reduced the risk of ingesting
contaminated groundwater and the risks
from direct exposure to contaminants
through dermal contact and incidental
ingestion.

Remedial Investigation/Feasibility Study

MDNR initiated a Remedial
Investigation/Feasibility Study (RI/FS)
at the Duell & Gardner Site in 1986. The
purpose of the RI/FS was to quantify the
residual contamination at the Duell &
Gardner Site and to identify and
evaluate cleanup alternatives. MDNR
also conducted a Treatability study to
identify technologies which might
eliminate or reduce the toxicity,
mobility and/or volume of the
contaminants present in the soil and
groundwater at the landfill. MDNR
conducted the RI/FS using Federal
Superfund funding.

MNDR completed the RI report, the
Treatability Study report and the FS
report in 1992. The results of the RI
indicated that soil was contaminated
with organic compounds including
bis(2-ethylhexy)phthalate, gentian

violet, aniline, and N,N-
dimethylaniline. PCBs and pesticides
(DDT, DDD, and DDE) were also
detected in the soil at two locations.
Gentian violet (a dye and at one time
used as a topical antiseptic), often
referred to as crystal violet, was
detected at concentrations as high as
188 milligrams per kilogram (mg/Kg).
Other contaminants detected in soil
included pentachlorophenol and
polynuclear aromatic hydrocarbons
including chrysene,
benzo(k)fluoranthene, indeno(1,2,3-
cd)pyrene and benzo(a)anthracene.

Groundwater sampling indicated that
two contaminated groundwater plumes
were emanating from the Duell &
Gardner Site. One plume contained
chloroform and carbon tetrachloride.
The other plume contained aniline and
N,N-dimethylaniline. The chloroform
and carbon tetrachloride were only
detected in the shallow portion of the
aquifer (ten to twenty feet below ground
surface) while aniline and N,N-
dimethylaniline were found in deeper
portions of the aquifer, up to 100 feet
below ground surface. Gentian violet
and tetrachloroethylene were also
detected in the groundwater. The 21
private wells sampled downgradient of
the landfill were not contaminated.

MDNR collected surface water and
sediment samples from the tributary to
Bear Creek located east of the Duell &
Gardner Site and sediment samples
from the drainage ditch located south of
the property. Neither of these drainage
systems was contaminated.

The FS evaluated five cleanup
alternatives for soil and four cleanup
alternatives for groundwater. The
cleanup alternatives evaluated for soil
included: no action; excavation and on-
site capping; excavation, on-site
vitrification and capping; excavation,
on-site thermal treatment and capping;
and excavation, off-site incineration and
capping. The cleanup alternatives
evaluated for groundwater included: no
action; land use restrictions and
monitoring; groundwater extraction
with ultraviolet oxidation treatment;
and groundwater extraction with carbon
adsorption treatment.

Selected Remedy

The remedial action objectives (RAOs)
for the Duell & Gardner Site are to: (1)
Prevent direct human exposure to soil
having concentrations of chemicals of
concern resulting in a cumulative excess
cancer risk of greater than 1 x 10 4;

(2) Prevent future residents from using
groundwater containing carbon
tetrachloride and N,N-dimethylaniline
contaminants above drinking water
standards as a domestic water supply;
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and (3) Restore groundwater and all soil
areas outside of the landfill to their
beneficial use (residential).

EPA and MNDR selected a cleanup
remedy for the Duell & Gardner Site in
a September 7, 1993 Record of Decision
(ROD). The selected cleanup remedy
included the following main
components: (1) Excavation of
contaminated soil with on-site low-
temperature thermal treatment; (2)
Contaminated groundwater extraction
with on-site carbon adsorption
treatment; (3) Construction of a clay cap
over the landfill area meeting the
requirements of Michigan Act 641 (a
solid waste cap); (4) Institutional
controls such as deed restrictions to
prevent the installation of drinking
water wells in the affected area of the
site during remediation; (5)
Groundwater monitoring to assess the
remediation and assure containment of
the contaminant plumes; (6) A pre-
design investigation to further define
the limits of the contamination.

The MDEQ (formerly the MDNR and
now known as the MDEGLE) conducted
the pre-design investigation in 1996 and
follow-up groundwater sampling in
1998. The investigations showed that
the extent of soil and groundwater
contamination was less than previously
identified and that the size and mass of
the groundwater plumes appeared to
have stabilized or decreased since the
RI. In addition, the State of Michigan
revised its cleanup levels, which
resulted in a reduction in the volume of
soil requiring remediation.

EPA issued a Proposed Plan
requesting public comment on
amending the soil and groundwater
cleanups in 1999. Following public
comment, MDEQ conducted a study to
better understand the groundwater
contamination at the Duell & Gardner
Site. MDEQ’s study cast doubt on the
stability of the groundwater plumes and
whether the groundwater contaminants
would naturally degrade before they
migrated beyond the Duell & Gardner
Site boundary. Due to these concerns
and concerns about the ability to
reliably restrict the use of contaminated
groundwater downgradient of the
landfill, EPA and MDEQ decided that
the groundwater components of the
1993 ROD should remain unchanged.

EPA issued the ROD Amendment on
June 29, 2001. The amended ROD
retained the construction of a landfill
cap; the groundwater extraction and
treatment system; and the placement of
use restrictions or institutional controls
(ICs) on parts of the Duell & Gardner
Site property to prevent the installation
of drinking water wells until the
groundwater cleanup standards

(residential) are met. In addition, the
ROD Amendment required permanent
restrictions for the capped area to
prevent excavation or other
unauthorized activities. With respect to
the soil, the amended ROD eliminated
low-temperature thermal desorption
from the remedy and required
excavation and the appropriate disposal
of contaminated soils. The ROD
Amendment also updated the cleanup
standards for soil and groundwater to
current Michigan Part 201 criteria (see
Tables 2A and 2B in the Docket).

Response Actions

The U.S. Army Corps of Engineers
(USACE) conducted the remedial design
(RD) and remedial action (RA) at the
Duell & Gardner Site through an
interagency agreement with EPA.
USACE completed the RD in 2000.
USACE and its contractor, IT
Corporation, mobilized to the Duell &
Gardner Site to start the RA
construction in October 2000. USACE
and IT Corporation completed the
landfill cap construction in April 2001.

During the RA, USACE conducted
additional soil characterization
activities and consolidated the eight-
acre landfill waste area into a four-acre
rectangular landfill area. While
performing the Landfill Boundary
Verification activities, USACE
discovered approximately 2,000 cubic
yards of gentian violet-impacted soils
within the four-acre landfill area.
USACE excavated the waste and
sampled the material. After discussions
with EPA and MDEQ, USACE
consolidated the excavated material into
a special waste cell constructed within
the landfill cap. USACE collected
confirmation soil samples from the
excavated areas. The confirmation
samples did not show any regulatory
exceedances for gentian violet.

Confirmation soil samples collected
from soil excavations in the
southwestern portion of the eight-acre
waste area showed 4-chloro-
methylphenoxy acetic acid (MCPA), a
systemic phenoxy herbicide used to
control annual and perennial weeds, at
concentrations above Michigan Part 201
Soil Criteria for the Protection of
Residential Drinking Water at one
location. USACE did not remove
additional soil from the excavations,
however, since the bottoms of the
excavations were at the water table and
additional excavation would not reduce
the source of MCPA contamination in
groundwater. As a result, the
confirmation samples from two grids
within this area remain above
Michigan’s residential drinking water

protection criteria of 390 micrograms
per liter (ug/L).

During hot spot excavation, i.e., the
impacted soil in the area of soil sample
locations SL-A8, SL-SB-11, and SS-31,
USACE sampled the material and found
that it did not meet the definition of
hazardous waste. Based on the sample
results and discussions between EPA,
MDEQ and USACE, the material was
consolidated under the landfill cap. The
2001 ROD Amendment accounted for
this change.

USACE’s and IT Corporation’s soil
excavation and landfill completion
activities are documented in the 2001
Landfill Construction Report prepared
by Shaw, which subsequently acquired
IT Corporation.

USACE completed the construction
and start-up of the groundwater
extraction and treatment system on June
29, 2001. The system consisted of four
recovery wells, an infiltration gallery, a
treatment building containing two
granular activated carbon units, various
pumps, a 3000-gallon retention tank,
conveyance piping, appurtenant
devices, and automatic shut-down
capabilities.

EPA and MDEQ inspected the
construction activities at the Duell &
Gardner Site on July 11, 2001. EPA and
MDEQ inspected the capped landfill
and the operating groundwater
treatment system. EPA determined that
the landfill cap and the groundwater
treatment system met the objectives of
the interagency agreement. Three
deficiency items were noted including
painting the groundwater treatment
building, installing a garage door, and
installing a lock on the observation well
by the infiltration gallery. USACE
completed those items on August 3,
2001. EPA determined that the
groundwater treatment system was
operational and functional on August
10, 2002.

USACE reconfigured the groundwater
treatment system in 2003 to provide a
higher operating efficiency. The
modifications included: New granular
activated carbon units incorporated into
the recovery well system; additional bag
filters; the chemical treatment of wells
to reduce well fouling; and replacing the
original re-pressurization pump to more
efficiently convey backwash water into
the infiltration gallery. In 2005, USACE
installed a new higher capacity recovery
well to capture the groundwater plume
more effectively. The 2003 and 2005
modifications were consistent with the
2001 ROD Amendment.

EPA installed and sampled three new
groundwater monitoring wells in 2009
in the southeastern corner of the Duell
& Gardner Site. EPA installed the wells
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to determine whether the contaminant
plume was migrating off-site. The
laboratory results indicated that the
groundwater constituents in the new
monitoring wells did not exceed
Michigan Part 201 cleanup standards.

USACE operated the groundwater
extraction and treatment system and
conducted quarterly groundwater
monitoring at the Duell & Gardner Site
until 2010. In 2010, the groundwater
monitoring data indicated that chemical
concentrations in groundwater had
decreased to below the cleanup
standards for two consecutive quarters.

EPA and MDEQ approved that the
system be shut down. USACE shut the
system down and continued quarterly
groundwater monitoring until 2012. In
2012, the groundwater data confirmed
that the groundwater extraction and
treatment system could be permanently
decommissioned. USACE
decommissioned the groundwater
extraction and treatment system,
including the majority of monitoring
wells and recovery wells, all
transmission piping, wiring and the
infiltration basin in 2012 in accordance
with the Groundwater Monitoring Plan.
The groundwater data and completion
of the RA activities at the Duell &
Gardner Site is documented in USACE’s
2012 Final Remedial Action Report.

EPA, MDEQ and USACE conducted a
Pre-Final Site Walk and a Post-
Decommissioning Site Walk on July 25,
2012. EPA completed a Final Close Out
Report documenting the completion of
all response actions at the Duell &
Gardner Site in accordance with EPA’s
Close Out Procedures for National
Priorities List Sites (OLEM Directive
9320.2-22, May 2011) on November 8,
2012.

Cleanup Levels

The cleanup levels for soil outside the
capped area and groundwater in the
1993 ROD were based on Michigan Act
307 Type B Residential Cleanup
Standards. Michigan later replaced Act
307 with Act 451. Michigan Act 451
Part 201 included revised cleanup
criteria for soil and groundwater. The
2001 ROD Amendment for the Duell &
Gardner Site updated the cleanup
criteria for soil and groundwater to
Michigan’s then-current Part 201
Residential Cleanup criteria. Tables 2A
and 2B in the Docket are from the 2001
ROD Amendment and show the updated
Michigan Part 201 Residential Cleanup
Criteria for the Duell & Gardner Site,
compared to the previous Michigan Act
307 Criteria selected in the 1993 ROD.

USACE confirmed that soil outside
the capped area met MDEQ Part 201
Residential Criteria through additional

soil characterization, soil confirmation
sampling and Landfill Boundary
Verification during the soil RA. USACE
conducted the soil verification sampling
in accordance with the USACE’s
Chemistry Scope of Work. Except as
noted above for the two soil samples at
the water table that contained MCPA
above MDEQ soil criteria for residential
groundwater protection, no other
regulatory criteria were exceeded. The
specific details of the verification
sampling are detailed in the 2001
Landfill Construction Report.

USACE conducted quarterly
groundwater monitoring to monitor the
effectiveness of the groundwater
extraction system and chemical
concentrations in groundwater over
time. USACE conducted the monitoring
in accordance with the EPA and MDEQ-
approved Groundwater Monitoring
Plan. In 2010, after nine years of
operation, EPA and MDEQ agreed that
the groundwater extraction and
treatment system could be shut down
because contaminant concentrations in
groundwater were below Part 201
Residential Drinking Water Criteria for
two consecutive quarters. In accordance
with the Groundwater Monitoring Plan,
USACE continued to sample the
groundwater on a quarterly basis to
verify that contaminant levels remained
below the cleanup standards.

USACE conducted six additional
quarterly groundwater monitoring
events. In 2012, USACE compared the
March 2012 groundwater monitoring
results to MDEQ Part 201 Residential
Drinking Water Criteria and MDEQ Part
22 Groundwater Quality Standards. The
laboratory results did not exceed any of
the Part 201 or Part 22 criteria. Based on
the data, EPA and MDEQ agreed that the
groundwater extraction and treatment
system could be permanently
decommissioned. The groundwater
monitoring data and the completion of
the cleanup activities at the Duell &
Gardner Site are documented in the
2012 Final Remedial Action Report. The
remaining chemicals of concern in the
on-site groundwater are below Part 201
Groundwater Cleanup Criteria and will
be allowed to naturally attenuate.

Operation and Maintenance

The Duell & Gardner Site officially
transferred from the 10-year EPA-led
long-term remedial action phase of the
project to MDEQ-lead (now MDEGLE-
lead) Operation and Maintenance
(O&M) in 2012. The transfer included
the following requirements: (1) Abide by
the prescribed ICs and Land Use
Controls for Long-Term Stewardship; (2)
Implement outstanding ICs as required
by the ROD, i.e., the installation of

permanent markers; (3) Maintain site
security; (4) Ensure vegetation is
routinely maintained to prevent damage
to the integrity of the landfill cap; and
(5) Conduct Annual Monitoring Events
for the remaining on-site monitoring
wells.

MDEGLE conducts the O&M in
accordance with the November 5, 2012
Operations, Maintenance & Monitoring
Plan. The existing groundwater
monitoring well network is comprised
of 23 monitoring wells and four
piezometers. MDEGLE collects
groundwater samples annually from the
wells. The laboratory data is compared
to Part 201 groundwater protection
standards. The monitoring well
protective casings are to remain closed
and locked at all times.

The property owners of the Duell &
Gardner Site recorded a restrictive
covenant at the Muskegon County
Register of Deeds on October 30, 2007,
Instrument 5260434, Liber 3759, Page
813. The covenant prohibits the use of
groundwater contaminated with VOCs
above drinking water standards,
prevents disturbance to the landfill cap
and any other activities that may
interfere with the remedy, O&M and
other measures necessary to ensure the
effectiveness and the integrity of the
remedial action.

The groundwater restrictions apply to
Parcels A (20.96 acres) and B (the 4.28
acre landfill parcel) shown on the Duell
and Gardner Site Survey (see Survey
and Figure 2 in the Docket). The landfill
cap restrictions apply to Parcel B shown
in the survey. The restrictions
prohibiting the groundwater monitoring
wells from being disturbed apply to the
23 monitoring wells remaining on the
Duell & Gardner Site property.

Five Year Review

EPA conducted statutory five year
reviews (FYRSs) of the Duell & Gardner
Site in 2005, 2010 and 2015. The
purpose of the FYRs is to determine
whether the remedy at a site remains
protective of human health and the
environment. The Duell & Gardner Site
requires statutory FYRs because
hazardous substances remain at the
Duell & Gardner Site above levels that
allow for unrestricted use and unlimited
exposure. The review methods,
findings, and conclusions are
documented in the FYR reports. In
addition, the FYR reports identify issues
found during the review, if any, and
recommendations to address them.

EPA’s most recent FYR of the Duell &
Gardner Site, in March 2015,
determined that the remedy at the Duell
& Gardner Site is protective of human
health and the environment. Impacted
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soils have been removed; wastes have
been consolidated into a four-acre
landfill and covered with an
impermeable cover; groundwater is
currently meeting Michigan Part 201
and Part 22 water standards and no
longer needs treatment; and ICs to
restrict current and future use of the
contaminated areas and to ensure long-
term stewardship have been
implemented. ICs in the form of an
environmental covenant are in place for
the Duell & Gardner Site. The IC Plan
also ensures Long-Term Stewardship
because it establishes a process to
ensure that ICs are in place, maintained,
and effective.

The FYR did not identify any issues
or recommendations that would affect
the current or future protectiveness of
the remedy at the Duell & Gardner Site.
The next FYR will be completed on or
before March 2, 2020.

Community Involvement

EPA and the State satisfied public
participation activities as required in
CERCLA Sections 113(k) and 117, 42
U.S.C. 9613(k) and 9617. MDEQ
(formerly the MDNR and currently
known as the MDEGLE) prepared a
Community Relations Plan at the start of
the RI/FS and established information
repositories for site-related reports and
documents at MDEQ’s offices and at
Dalton Township’s offices. MDEQ also
held three public meetings concerning
the Duell & Gardner Site and issued a
series of eight progress reports to the
public.

MDEQ and EPA published
announcements about their proposed
action plan and proposed remedy
amendment for the Duell & Gardner
Site, 30-day public comment periods,
and the availability of public meetings,
in the Muskegon Chronical in 1993 and
1999. The agencies responded to
significant comments received on the
proposed plan and proposed ROD
Amendment in Responsiveness
Summaries attached to the 1993 ROD
and the 2001 ROD Amendment.

MDEQ and EPA published
notifications in the Muskegon Chronical
announcing the start of each of the three
FYRs conducted in 2005, 2010 and 2015
inviting the public to comment and
express their concerns about the Duell
& Gardner Site. The agencies did not
receive any public comments.

EPA arranged to publish an
advertisement announcing the
publication of this rule and the 30-day
public comment period in the
Muskegon Chronical prior to its
publication in the Federal Register.
Documents in the deletion docket which
EPA relied on to support the deletion of

the Duell & Gardner Site from the NPL
are available to the public in the Duell
& Gardner Site information repositories
and at http://www.regulations.gov.

Determination That the Site Meets the
Criteria for Deletion In the NCP

The November 8, 2012, Final Close
Out Report documents that EPA and
MDEGLE have successfully
implemented all appropriate response
actions at the Duell & Gardner Site in
accordance with the 1993 ROD, the
2001 ROD Amendment and Close Out
Procedures for National Priorities List
Sites (OLEM Directive 9320.2—-22, May
2011).

The cleanup actions specified in 1993
ROD and the 2001 ROD Amendment for
the Duell & Gardner Site have been
implemented and the Duell & Gardner
Site meets acceptable risk levels for all
media and exposure pathways. The
ongoing IC and long-term stewardship
actions required at the Duell & Gardner
Site are consistent with EPA policy and
guidance.

Contaminated drums and other
materials were removed from the Duell
& Gardner Site under a CERCLA
removal action, and residual materials
were excavated and consolidated with
materials under a low-permeability
landfill cap. Groundwater sampling
results confirm that the Duell & Gardner
Site does not pose any threat to human
health or the environment. Therefore,
the EPA has determined that no further
Superfund response is necessary at the
Duell & Gardner Site to protect human
health and the environment.

The NCP (40 CFR 300.425(e)) states
that a site may be deleted from the NPL
when no further response action is
appropriate. EPA, in consultation with
the State of Michigan, has determined
that all required response actions have
been implemented at the Duell &
Gardner Site and that no further
response action is appropriate.

V. Deletion Action

EPA, with concurrence of the State of
Michigan through the MDEGLE, has
determined that all appropriate
response actions under CERCLA, other
than operation and maintenance,
monitoring and five-year reviews have
been completed. Therefore, EPA is
deleting the Duell & Gardner Site from
the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective September 30,
2019 unless EPA receives adverse
comments by August 30, 2019. If
adverse comments are received within
the 30-day public comment period, EPA

will publish a timely withdrawal of this
direct final Notice of Deletion before its
effective date and the deletion will not
take effect. EPA will prepare a response
to comments and continue with the
deletion process on the basis of the
Notice of Intent to Delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: July 17, 2019.

Cathy Stepp,

Regional Administrator, Region 5.
For the reasons set out in this

document, 40 CFR part 300 is amended
as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(d); 42 U.S.C.
9601-9675; E.O. 13626, 77 FR 56749, 3 CFR,
2013 Comp., p. 306; E.O. 12777, 56 FR 54757,
3 CFR, 1991 Comp., p. 351; E.O. 12580, 52
FR 2923, 3 CFR, 1987 Comp., p. 193.

Appendix B to Part 300—[Amended]

m 2. Table 1 of Appendix B to part 300
is amended by removing the entry “MI”,
“Duell & Gardner Landfill”’, “Dalton

Township”.
[FR Doc. 2019-16199 Filed 7-30-19; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2006-0759 FRL—9997—
47-Region 5]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the South Minneapolis
Residential Soil Contamination
Superfund Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 5 is publishing a
direct final Notice of Partial Deletion of
all but nine of approximately 3,632
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properties located within the South
Minneapolis Residential Soil
Contamination Superfund Site in
Minnesota from the National Priorities
List (NPL). The NPL, promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan. This direct final
partial deletion is being published by
EPA with the concurrence of the State
of Minnesota, through the Minnesota
Department of Agriculture, because all
appropriate response actions for these
3,623 properties under CERCLA have
been completed. However, this partial
deletion does not preclude future
actions under Superfund. The nine
properties not included in this partial
deletion will remain on the NPL.

DATES: This direct final partial deletion
is effective September 30, 2019 unless
EPA receives adverse comments by
August 30, 2019. If adverse comments
are received, EPA will publish a timely
withdrawal of the direct final partial
deletion in the Federal Register
informing the public that the partial
deletion will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-2006—-0759 by one of the
following methods:

https://www.regulations.gov. Follow
on-line instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www2.epa.gov/dockets/
commenting-epa-dockets.

Email: cano.randolph@epa.gov

Mail: Randolph Cano, NPL Deletion
Coordinator, U.S. Environmental
Protection Agency Region 5 (ST-6]), 77

West Jackson Boulevard, Chicago, IL
60604, (312) 886—-6036

Hand deliver: Superfund Records
Center, U.S. Environmental Protection
Agency Region 5, 77 West Jackson
Boulevard, 7th Floor South, Chicago, IL
60604, Phone: (312) 886—0900. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information. The
normal business hours are Monday
through Friday, 8 a.m. to 4 p.m.,
excluding Federal holidays.

Instructions: Direct your comments to
Docket ID no. EPA-HQ-SFUND-2006—
0579. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at https://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov or email. The
https://www.regulations.gov website is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through https://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the https://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically at https://
www.regulations.gov or electronically or
in hard copy at:

U.S. Environmental Protection
Agency, Region 5, Superfund Records
Center, 77 West Jackson Boulevard, 7th
Floor South, Chicago, IL 60604, Phone:
(312) 886—0900, Hours: Monday through
Friday, 8 a.m. to 4 p.m., excluding
Federal holidays.

Minneapolis Central Library, 300
Nicollet Mall, 2nd Floor, Minneapolis,
MN 55401, Phone: (612) 543—8000.
Hours: Monday through Thursday, 9
a.m. to 9 p.m., Friday and Saturday, 9
a.m. to 5 p.m. and Sunday, 12 p.m. to
5 p.m.

FOR FURTHER INFORMATION CONTACT:
Randolph Cano, NPL Deletion
Coordinator, U.S. Environmental
Protection Agency Region 5 (ST-6]), 77
West Jackson Boulevard, Chicago, IL
60604, Phone: (312) 886—6036, or via
email at cano.randolph@epa.gov.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria

III. Partial Deletion Procedures
IV. Basis for Site Partial Deletion
V. Partial Deletion Action

I. Introduction

EPA Region 5 is publishing this direct
final Notice of Partial Deletion for the
South Minneapolis Residential Soil
Contamination Superfund Site (South
Minn. Site), from the NPL. The South
Minn. Site includes approximately
3,632 properties located on
approximately 1,400 acres within an
approximate three-quarter mile radius of
the CMC Hearland Lite Yard State
Superfund Cleanup Site. This partial
deletion pertains to all media at
approximately 3,623 of the residential
properties, parks, schools, playgrounds
associated with church schools and a
cemetery located within the South
Minn. Site boundary, and excludes the
nine properties identified in Table 1 in
the Docket that still require sampling
and/or remediation due to access issues.
The nine properties identified in Table
1 in the Docket will remain on the NPL
and are not being considered for
deletion as part of this action.

The nine properties that are not
included in this partial deletion are
shown generally on the figure labeled
South Minneapolis Remedial Action
and are listed in Table 1 in the Docket
and include: Three properties that still
require remediation (located on East
23rd Street, East 21st Street and East
22nd Street); five properties that still
require sampling [located on East 26th
Street, 12th Avenue South (two
properties, one of which is now a
community garden), 30th Avenue South
and 14th Avenue South]; and one
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partially sampled property located on
19th Avenue South.

Commercial and industrial properties
located within the South Minn. Site
boundary do not require deletion
because these properties are not part of
the South Minn. Site and are not on the
NPL.

The NPL constitutes Appendix B of
the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP), which EPA promulgated
pursuant to CERCLA. EPA maintains the
NPL as the list of sites that appear to
present a significant risk to public
health, welfare, or the environment.
Sites on the NPL may be the subject of
remedial actions financed by the
Hazardous Substance Superfund (Fund).
This partial deletion of the South Minn.
Site is proposed in accordance with 40
CFR 300.425(e) and is consistent with
the Notice of Policy Change: Partial
Deletion of Sites Listed on the National
Priorities List. 60 FR 55466 (Nov. 1,
1995). As described in 40 CFR
300.425(e)(3) of the NCP, a portion of a
site deleted from the NPL remains
eligible for Fund-financed remedial
actions if future conditions warrant
such actions.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses the
procedures that EPA is using for this
action. Section IV discusses the
residential properties, parks, schools,
community gardens, playgrounds
associated with church schools and the
cemetery within the South Minn. Site
boundary that are included in this
partial deletion and demonstrates how
these properties meet the deletion
criteria. Section V discusses EPA’s
action to partially delete all, but nine,
properties located within the South
Minn. Site boundary from the NPL
unless adverse comments are received
during the public comment period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites, or portions thereof, may be deleted
from the NPL where no further response
is appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. all appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. the remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA Section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site or
a portion of a site is deleted from the
NPL. EPA may initiate further action to
ensure continued protectiveness at a
deleted site if new information becomes
available that indicates it is appropriate.
Whenever there is a significant release
from a site deleted from the NPL, the
deleted site may be restored to the NPL
without application of the hazard
ranking system.

III. Deletion Procedures

The following procedures apply to the
deletion of all residential properties,
parks, schools, community gardens,
playgrounds associated with church
schools and the cemetery located within
the South Minn. Site boundary
excluding the nine properties that still
require sampling and/or remediation
due to access issues:

(1) EPA consulted with the State of
Minnesota prior to developing this
direct final Notice of Partial Deletion
and the Notice of Intent for Partial
Deletion co-published in the “Proposed
Rules” section of the Federal Register.

(2) EPA has provided the State 30
working days for review of this notice
and the parallel Notice of Intent to
Partially Delete prior to their
publication today, and the State,
through the Minnesota Department of
Agriculture (MDA), has concurred on
the partial deletion of the South Minn.
Site from the NPL.

(3) Concurrent with the publication of
this direct final Notice of Partial
Deletion, an announcement of the
availability of the parallel Notice of
Intent for Partial Deletion is being
published in a major local newspaper,
the Minneapolis Star Tribune. The
newspaper notice announces the 30-day
public comment period concerning the
Notice of Intent for Partial Deletion of
the South Minn. Site from the NPL.

(4) The EPA placed copies of
documents supporting the partial
deletion in the deletion docket and
made these items available for public
inspection and copying at the South
Minn. Site information repositories
identified above.

(5) If adverse comments are received
within the 30-day public comment
period on this partial deletion action,
EPA will publish a timely notice of
withdrawal of this direct final Notice of
Partial Deletion before its effective date
and will prepare a response to
comments and continue with the
deletion process on the basis of the
Notice of Intent for Partial Deletion and
the comments already received.

Deletion of a portion of a site from the
NPL does not itself create, alter, or
revoke any individual’s rights or
obligations. Deletion of a portion of a
site from the NPL does not in any way
alter EPA’s right to take enforcement
actions, as appropriate. The NPL is
designed primarily for informational
purposes and to assist EPA
management. Section 300.425(e)(3) of
the NCP states that the deletion of a site
from the NPL does not preclude
eligibility for further response actions,
should future conditions warrant such
actions.

IV. Basis for Partial Site Deletion

The following information provides
EPA’s rationale for deleting all
residential properties, parks, schools,
community gardens, playgrounds
associated with church schools and the
cemetery located within the South
Minn. Site boundary from the NPL,
excluding the nine properties that still
require sampling and/or remediation:

Site Background and History

The South Minn. Site (MND 000 509
136) is located in Minneapolis,
Hennepin County, Minnesota,
approximately two miles southeast of
downtown Minneapolis. The South
Minn. Site includes all residential
properties, parks, schools, playgrounds
associated with church schools and a
cemetery located within an approximate
three-quarter mile radius of the CMC
Heartland Lite Yard State Superfund
Cleanup Site (CMC Site). The CMC Site
is located at the northwest corner of
Hiawatha Avenue and 28th Street in
Minneapolis. Past operations at the
CMC Site contaminated the South Minn.
Site with arsenic. These past operations
are the primary source of the South
Minn. Site arsenic contamination. The
CMC Site was cleaned up under MDA’s
State Superfund Cleanup Program in
2004-2005 and redeveloped into a
60,000 square foot light industrial
building called the Hiawatha Business
Center.

The South Minn. Site is largely a
residential area interspersed with
commercial and industrial properties,
municipal properties including parks
and schools, and a cemetery (see Figure
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1-1 in the Docket). The South Minn.
Site boundary is based on the results of
air dispersion modeling which showed
the potential area of arsenic deposition
from past operations at the CMC Site
(see Figure 4-1 in the Docket). The
commercial and industrial properties
located within the South Minn. Site area
are not on the NPL and are not part of
the South Minn. Site.

The majority of the homes in the
South Minn. Site area were built during
the early 1900s through the 1930s. A
typical residential block within the
South Minn. Site contains
approximately 30 properties with an
average lot size of approximately 5,500
square feet (0.1 acre). The current land
uses at the South Minn. Site have been
in place for some time and are expected
to continue. Land use at the South
Minn. Site is controlled by the City of
Minneapolis’s enforced zoning program.

The CMC Site property, which is the
primary source of the arsenic
contamination at the South Minn. Site,
was owned by the Chicago, Milwaukee,
St. Paul and Pacific Railroad Company
(Milwaukee Railroad) beginning in
1880. From 1938 to 1969, Reade
Manufacturing Company (Reade) leased
the property from the Milwaukee
Railroad.

From 1938 to 1963, Reade blended,
stored and distributed arsenic
herbicides and pesticides at the CMC
Site. During the 1940s, Reade also
produced an arsenic-based grasshopper
insecticide. As part of its operations,
Reade regularly unloaded arsenic
trioxide from railroad hopper cars onto
an open conveyor belt. This caused
powdered arsenic trioxide to be released
into the air and onto the CMC Site
property.

From 1963 to 1968, U.S. Borax
subleased the CMC Site property from
Reade. U.S. Borax manufactured,
shipped and stored borate-based
herbicides. U.S. Borax did not receive
new shipments of powdered arsenic
trioxide, however, its operations at the
CMC Site disturbed and dispersed the
arsenic contamination that was already
present at the property from Reade’s
operations.

In 1968, a storage tank containing
liquid sodium arsenite (NaAs02)
ruptured at the CMC Site. This released
approximately 3,000 gallons of liquid
sodium arsenite from a 25,000-gallon
storage tank onto an area of
approximately 1,000 square meters. U.S.
Borax covered the spill with
approximately 6 inches of sand.

After 1968, Rollins Oil Company and
then Bituminous Roadways, an asphalt
road construction company, occupied
the CMC Site. By 1996, after the arsenic

contamination was discovered at the
CMC Site, Bituminous Roadways placed
one to two feet of crushed asphalt over
the CMC Site property to minimize
human exposure to surface soil and to
keep additional dust from blowing off of
the property.

The Minnesota Department of
Transportation (MnDOT) discovered the
arsenic contamination at the CMC Site
in 1994 when investigating the
Hiawatha Avenue corridor for
reconstruction. The MnDOT collected
soil samples from the easternmost part
of the CMC Site and detected
organochlorine pesticides and elevated
levels of arsenic in some of the soil
borings.

In 1996, CMC Heartland Partners, the
CMC Site property owner at the time,
began investigating the CMC Site under
the oversight of the MDA’s Agricultural
Voluntary Investigation and Cleanup
Program. Later, the State of Minnesota
added the CMC Site to the Minnesota
Permanent List of Priorities, a list of
sites eligible for cleanup under
Minnesota’s State Superfund Program.
In 2003, the MDA formally requested
U.S. Borax and CMC Heartland Partners
to investigate and cleanup the CMC Site.

U.S. Borax’s and CMC Heartland
Partner’s investigations detected arsenic
in surface soil at the CMC Site at
concentrations as high as 5,000 mg/kg.
Groundwater below the CMC Site
contained arsenic concentrations as
high as 320,000 micrograms per liter
(ug/L). The groundwater contamination
extended approximately 1,800 feet west-
southwest of the CMC Site.

U.S. Borax and CMC Heartland
Partners cleaned up the CMC Site from
2004 to 2005 under the oversight of
MDA’s Superfund Program. The
cleanup included the excavation,
stabilization and off-site disposal of
contaminated soil and debris from the
property and institutional controls to
restrict access to residual soil and
groundwater contamination remaining
at and downgradient of the CMC Site.

There are no private drinking water
wells at the CMC Site or within the
South Minn. Site area. The City of
Minneapolis supplies all drinking water
to the area from the Mississippi River.
The City of Minneapolis, Minnesota
Code of Ordinances Chapter 9, Section
1 requires that all properties within the
city connect to the municipal water
supply.

The MDH established a Special Well
Construction Area (SWCA) to address
the arsenic plume from the CMC Site in
2005. The SWCA applies to the
construction, repair, and sealing of all
wells and will remain in effect until
further notice. The SWCA includes the

area bounded by East 26th Street on the
north, 26th Avenue on the east, Lake
Street on the south, and Bloomington
Avenue South on the west, within the
City of Minneapolis. A copy of MDH’s
2005 memorandum concerning the
SWCA is available in the Docket.

2800 Hiawatha LLC acquired the CMC
Site in 2005. 2800 Hiawatha LLC
conducted an additional soil cleanup at
the CMC Site under MDA’s voluntary
cleanup program, now called the AgVIC
program, and redeveloped the property
into the Hiawatha Business Center. 2800
Hiawatha LLC also monitors the arsenic
concentrations in groundwater at the
CMC Site.

Due to the elevated concentrations of
arsenic at the CMC Site, in 1999, the
Minnesota Department of Health (MDH)
recommended that soil sampling be
performed in residential areas near the
CMC Site (part of the area that would
come to be known as the South Minn.
Site). The prevailing summer winds
were determined to be from the
southeast toward the northwest;
therefore, the residential area located
directly downwind of the CMC Site was
the focus of this initial sampling effort.

MDA in conjunction with MDH,
conducted the initial, limited sampling
event at residential properties to the
west (crosswind) and northwest
(downwind) of the CMC Site in 2001.
The results of the 2001 MDA sampling
detected arsenic in soil at six of the 11
downwind properties sampled at
concentrations as high as 24 to 210
milligrams per kilogram (mg/kg).

Based on the 2001 sampling event and
neighborhood concerns, MDA and MDH
determined that additional sampling to
the northwest and west of the CMC Site
was warranted. MDA conducted a
second study in 2003. MDA developed
the sampling design for the 2003 study
to obtain statistically valid data using a
grid overlain on the Phillips
neighborhood with the majority of the
samples falling on residential
properties.

MDA’s contractor collected soil
samples from a total of 242 locations
and 167 properties during the 2003
sampling. MDA'’s contractor
additionally collected 12 duplicate
samples for quality control and 23 co-
located samples to give an indication of
spatial variability.

Thirty-five samples collected from 27
of the properties contained arsenic at
concentrations greater than or equal to
the Minnesota Pollution Control Agency
(MPCA) unrestricted land use standard
of 10 mg/kg. In 11 of the samples, the
concentration of arsenic was greater
than 100 mg/kg. Four of those samples



37116

Federal Register/Vol. 84, No. 147/ Wednesday, July 31, 2019/Rules and Regulations

contained arsenic at concentrations
exceeding 200 mg/kg.

In 2004, MDA requested EPA’s
assistance to determine whether a time
critical removal action was warranted to
address the arsenic concentrations
detected in the residential soil. EPA
agreed to perform an additional
investigation. EPA collected samples
from 192 properties, primarily in the
vicinity of the properties previously
identified as hotspots, from a depth of
zero to three inches below ground
surface.

EPA consulted with the Agency for
Toxic Substances and Disease Registry
(ATSDR) and determined that arsenic
concentrations equal to or greater than
95 mg/kg in surface soil posed an acute
risk to human health and warranted an
emergency removal action. Based on the
results of multiple sampling events
conducted in the Phillips neighborhood
(the vicinity of East 26th Street and
Bloomington Avenue), EPA identified
30 properties that exceeded the 95 mg/
kg criterion.

EPA conducted a removal action in
2004 to mitigate the threat. EPA
excavated the top 12 inches of soil from
the yards and the top 18 inches of soil
from play areas and gardens at the 30
identified properties. EPA removed an
average of 106 cubic yards of arsenic-
contaminated soil from each excavated
property. EPA also collected post-
excavation soil samples from each
property to document the residual
arsenic concentrations remaining in
each yard after excavation. EPA
backfilled each property to pre-existing
grade with clean topsoil and seeded the
excavated areas with grass seed.

In 2005, EPA sampled 540 additional
properties in the Phillips neighborhood
to ensure that 100 percent of the
residential properties most likely to be
impacted by wind deposition from the
CMC Site were evaluated for potential
impacts. EPA also sampled another 60
properties to identify whether areas in
other wind directions surrounding the
CMC Site were impacted.

EPA’s sampling effort identified
another 31 properties with arsenic
concentrations above 95 mg/kg. EPA
began a second removal action in 2005.
During the 2005 removal action, EPA
excavated and disposed of arsenic-
contaminated soil consistent with the
2004 removal activities.

Due to the potential health risks
posed to residents from exposure to
arsenic-contaminated soil, EPA
proposed the South Minn. Site to the
NPL on September 27, 2006 (71 FR
56433). EPA finalized the South Minn.
Site on the NPL on September 19, 2007
(72 FR 53463).

This partial deletion pertains to all
media at all properties located within
the boundary of the South Minn. Site
except for nine properties that still
require sampling and/or remediation
due to access issues (see Section I.,
Introduction, above). This partial
deletion also pertains to all media at all
parks, schools, community gardens
(except the community garden located
on 12th Avenue South that is one of the
nine properties that still requires
sampling and/or remediation),
playgrounds associated with church
schools and the cemetery located within
the South Minn. Site boundary.

The nine properties that still require
sampling and/or remediation as shown
generally on the figure labeled South
Minneapolis Remedial Action and as
listed in Table 1 in the Docket will
remain on the NPL and are not being
considered for deletion as part of this
action.

Commercial and industrial properties
located within the South Minn. Site
boundary do not require deletion
because these properties are not part of
the South Minn. Site and are not on the
NPL.

Remedial Investigation and Feasibility
Study (RI/FS)

EPA conducted a Remedial
Investigation (RI) at the South Minn.
Site from 2005 to 2007. The objective of
the RI was to have 100 percent of the
residential properties, schools and parks
within the modeled boundaries of the
South Minn. Site sampled for total
arsenic. EPA also collected soil samples
for arsenic analysis from community
gardens, playgrounds associated with
church schools and a cemetery.

EPA developed the boundary for the
South Minn. Site using the Industrial
Source Complex 3 air dispersion model,
information from past operations at the
CMC Site and wind-rose data for
Minneapolis to predict where arsenic
may have been deposited in soil at
concentrations greater than 10 mg/kg.
EPA made slight adjustments to the
modeled boundary so that an entire
block would be sampled (see Figure 4—
1).

EPA did not include previously
sampled properties in the RI surface soil
sampling unless only one discrete
sample had been collected from that
property. The RI also did not address
groundwater. Groundwater was
previously investigated and is being
addressed as part of the CMC Site (see
Site Background and History section).

EPA conducted the RI surface soil
sampling in 2006. EPA conducted the
sampling by collecting five samples
from separate areas of each property and

combining them into one composite
sample for analysis. EPA collected the
soil samples from the top three inches
of soil, below any grass if present. EPA
collected the soil samples from both the
front yard and the back yard wherever
possible. EPA also collected samples
from side yards and gardens depending
on their size. For larger properties, such
as parks and schools, EPA divided the
property into sub-areas and collected
composite samples from each sub-area.

The RI also included subsurface soil
sampling at 20 soil boring locations
throughout the South Minn. Site. The
subsurface soil borings were located to
provide data to characterize the vertical
distribution of arsenic at properties with
varying arsenic concentrations. EPA
collected subsurface soil samples from
each boring at one foot intervals from
zero to five feet, and at a depth of ten
feet.

The surface soil sampling locations
are shown in Figure 3—1 in the Docket.
The subsurface soil sampling locations
are shown in Figure 3-2.

EPA evaluated the 2006 soil sampling
results against the previous soil
sampling results collected from 2001 to
2005. EPA determined that the data
were compatible and could be evaluated
as a single data set for the RI. The total
number of properties sampled for
arsenic from 2001 to 2006 was 3,578.
One-hundred and thirty-five properties
within the South Minn. Site remained
unsampled because the property owners
did not allow EPA access.

The results of the surface and
subsurface soil investigations at the
South Minn. Site indicated that arsenic
was present in the soil at varying
concentrations at properties across the
area (see Figure 4-2 in the Docket). The
RI included a statistical evaluation
which determined that the background
concentration of arsenic in surface soil
from natural and man-made sources
within the South Minn. Site area was 16
mg/kg.

Arsenic concentrations within the
South Minn. Site ranged from
background concentrations up to 2,880
mg/kg. The vertical extent of arsenic
concentrations above background
appeared to be no greater than three feet
below ground surface and, in most
cases, was within the upper two feet of
soil. This indicated that that the
mobility of the arsenic in the soil was
limited.

Of the 3,578 properties sampled, the
majority of residential properties (2,600
properties) had arsenic concentrations
below MPCA'’s unrestricted land use
standard of 10 mg/kg. Seven-hundred
and eighty-one residential properties
contained concentrations of arsenic
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below EPA’s removal action level for
arsenic of 95 mg/kg, but above MPCA’s
unrestricted land use standard of 10 mg/
kg. One-hundred and ninety-seven
residential properties had arsenic
concentrations in soil above EPA’s
removal action level of 95 mg/kg.

The properties with arsenic
concentrations above EPA’s removal
action level of 95 mg/kg were scattered
throughout the South Minn. Site area.
EPA addressed these properties through
removal actions EPA completed by
2008. All sample results from the
schools, parks, playgrounds and the
cemetery were within background levels
and these properties did not require
remediation.

EPA’s Rl included a Human Health
Risk Assessment (HHRA) to evaluate the
risks to human health from the arsenic
contamination detected at the South
Minn. Site. As part of the HHRA, EPA
calculated potential risks due to varying
concentrations of arsenic at residences
with and without vegetable gardens, and
for construction workers.

Using reasonable maximum exposure
assumptions, EPA determined that an
arsenic concentration of up to 25 mg/kg
(or less) in soil is protective of adults
and children residing within the South
Minn. Site area for up to 50 years with
vegetable gardens. This concentration of
arsenic corresponds to a cancer risk of
1 x 10~ 4 and a noncancer hazard of 1,
which are within EPA’s acceptable risk
range. Approximately 486 homes
exceeded the 25 mg/kg residential
threshold. The HHRA determined that
arsenic concentrations of 261 mg/kg (or
less) are protective of construction
workers.

The HHRA estimated that most of the
risk posed by the soil is due to the
incidental ingestion of soil and dust
(approximately 70 percent), and to
eating garden vegetables (approximately
25 percent). A small proportion of the
estimated risk (approximately 4 percent)
is from dermal contact with soil, and a
very small relative proportion of
potential risk (less than 0.05 percent) is
from the inhalation of dust. The
calculated risks to residents and
construction workers are likely
overestimated due to the uncertainties
and conservative assumptions required
throughout the HHRA process.

The RI included a Screening Level
Ecological Risk Assessment (SLERA) to
evaluate potential risks to ecological
receptors from the arsenic-contaminated
soil at the South Minn. Site. The SLERA
concluded that no population-level
ecological risks were expected from the
arsenic contamination. In addition,
EPA’s Ecological Soil Screening Levels
for arsenic of 43 mg/kg for avian

wildlife and 46 mg/kg for mammalian
wildlife were higher than the 25 mg/kg
concentration of arsenic determined to
be protective of people. There are no
water bodies or wetlands within the
South Minn. Site.

EPA conducted a Feasibility Study
(FS) to develop and evaluate cleanup
alternatives to address the unacceptable
levels of arsenic found at the South
Minn. Site. The FS evaluated six
cleanup alternatives: (1) No action; (2)
remove soil with arsenic levels above 25
mg/kg to a depth of 12 inches (18 inches
in garden areas); (3) remove soil with
arsenic levels above 16 mg/kg to a depth
of 12 inches (18 inches in garden areas);
(4) remove soil with arsenic levels above
25 mg/kg to a depth of 12 inches (18
inches in garden areas) and remove soil
deeper than 12 inches with arsenic
levels above 95 mg/kg; (5) remove all
soil with arsenic levels above 25 mg/kg;
and (6) remove all soil with arsenic
levels above 16 mg/kg. For all cleanup
alternatives except the no action
alternative, the excavated soil would be
disposed of at landfill.

Selected Remedy

EPA selected a cleanup remedy for
the South Minn. Site in a 2008 Record
of Decision (ROD). EPA’s remedial
action objectives for the arsenic-
contaminated soil at the South Minn.
Site are to control the concentrations of
arsenic in soil to limit residential
contact with arsenic and minimize the
potential for dermal contact, ingestion
and inhalation exposures.

EPA’s selected cleanup standards for
arsenic are 25 mg/kg for soil located
zero to 12 inches below grade or to 18
inches below grade in gardens, and 95
mg/kg for soil down to a depth of 10 feet
below grade. These concentrations of
arsenic correspond to a cancer risk of 1
x 10~4 and a noncancer hazard of 1 for
residential exposure to surface soil and
a cancer risk of 2x10-5and a
noncancer hazard of 0.4 for construction
worker exposure to subsurface soil.

The subsurface soil cleanup standard
of 95 mg/kg corresponds to a cancer risk
of 4 X 10 ~4 and a noncancer hazard of
4 to residents. However, residential
exposure to deep, subsurface
concentrations of arsenic is only
expected in rare circumstances and for
short periods of time, and less
frequently than a construction worker.
Any risks from exposure to arsenic
contamination in deep soil would also
be mitigated through the inevitable
mixing of the deep soil with the clean,
shallow soil above, resulting in lower
exposure point concentrations.
Therefore, EPA considered the 95 mg/kg
acute exposure-based removal action

level provided by ATSDR to be
appropriate for subsurface soil and
protective over the long-term.

As indicated in the HHRA, most of
the risk at the South Minn. Site was due
to the incidental ingestion of soil and
dust by residents and to residents eating
garden vegetables. A small proportion of
the estimated risk is from dermal
contact with soil, and a very small
relative proportion of potential risk is
due to inhalation of dust. EPA’s
remedial action objectives for the South
Minn. Site take into consideration that
control of the soil concentrations of
arsenic will address each of the
exposure pathways contributing to the
overall risk.

The selected remedy in the ROD
applied only to the residential and
residential-type properties at the South
Minn. Site. The commercial and
industrial properties in the area
typically had little open ground and
were mainly covered by asphalt,
concrete or buildings which limited the
potential for soil exposure.

The major components of EPA’s
selected cleanup remedy for the South
Minn. Site in the ROD, as modified by
a slight, non-significant change
documented in a September 23, 2009
EPA memorandum include: (1)
Inventory and document the existing
conditions at the areas requiring the
remedy; (2) excavate soil to a depth of
12 inches below grade in yards or to a
depth of 18 inches below grade in
garden areas that have a total arsenic
concentration above 25 mg/kg; (3) post-
excavation soil sampling to document
arsenic concentrations in the remaining
soil; (4) if the samples at the base of the
excavation exceed the deep soil arsenic
cleanup standard of 95 mg/kg, then
excavate soil until the deep soil cleanup
standard is met or to a maximum depth
of ten feet; (5) if the samples at the base
of the excavation exceed the deep soil
arsenic cleanup standard, place a
permanent, permeable highly-visible
marker layer in the bottom of the
excavation to provide a visual barrier
over soils that were not excavated
during the remedial actions and may
contain residual contamination above
the deep soil cleanup standard; (6)
backfill excavations with clean fill and
topsoil to the original grade; (7) restore
the excavated areas (i.e., restoring
vegetation by seeding the final graded
surface and planting replacement plants
identified prior to excavation during the
inventory); (8) collect samples from
excavated soil to confirm the soil is not
characteristically hazardous and may be
transported to and disposed of at a
permitted and compliant Resource
Conservation Recovery Act (RCRA)



37118

Federal Register/Vol. 84, No. 147/ Wednesday, July 31, 2019/Rules and Regulations

Subtitle D landfill; (9) if soil is found to
be characteristically hazardous, the soil
may be stabilized and solidified at a
centralized off-site treatment area and
disposed of a RCRA Subtitle D landfill,
or not stabilized and disposed of as a
hazardous waste at a RCRA Subtitle C
landfill; and (10) place institutional
controls (ICs) on properties where the
arsenic cleanup standard was not met at
the bottom of the excavation in the form
of use-restrictions to define areas of
remaining concern or zoning and permit
requirements to limit exposure.

Response Actions

EPA conducted the Remedial Design
(RD) phase of the South Minn. Site
cleanup from 2008 to 2009. EPA
conducted the majority of the Remedial
Action (RA) construction work for the
South Minn. Site from 2009 to 2011. In
2016 and 2018, EPA conducted
additional remedial activities and/or
sampling at properties where EPA was
not previously able to obtain the
owners’ consent for access.

EPA conducted the RA activities
independently at each remediated
property, but sequenced the work so
that the contractor could move to nearby
area as access to properties became
available. The typical RA activities
conducted at each property included:
(1) Pre-construction survey; (2) plant
inventory; (3) preconstruction property
owner meetings; (4) locating utilities; (5)
clearing and grubbing; (6) soil
excavation; (7) transport and disposal;
(8) post-excavation sampling and
survey; (9) backfill placement; (10)
topsoil placement; (11) restoration; (12)
post-construction survey; (13)
landscaping; (14) punch list activities;
and 15) post-construction property
owner meetings.

EPA implemented dust control
measures throughout the RA to
minimize potential hazards associated
with airborne respirable dust. Dust
control measures at residential
properties included keeping the soil
wet, hand sweeping the sidewalks and
streets adjacent to the remediated
properties, and using a vacuum truck to
sweep streets daily during earthwork
activities. Dust control measures at the
Hennepin Avenue laydown yard
included covering soil piles except
when being loaded/unloaded, partial
covering during loading/unloading as
practicable, water spray for any visible
dust, wetting and vacuuming pavement,
using a rumble strip to remove dirt on
trucks, inspecting trucks and full
stormwater collection.

EPA performed health and safety
monitoring during construction to
determine the effectiveness of the dust

control measures and to assess potential
risks to human health. EPA used field
dust monitors to compare respirable
dust concentrations at residential
properties and at the laydown yard with
site-specific exposure limits. EPA
considered a 15-minute average limit of
1.6 milligrams per cubic meter (mg/m?3)
to be protective of dust inhalation based
on a maximum arsenic concentration of
385 mg/kg in soil. EPA calibrated the
monitors daily and stationed them
upwind and downwind of excavation
activities at each property and at the
laydown yard.

A few isolated exceedances of the
dust criteria occurred during soil
remediation activities, but each of the
exceedances was caused by monitoring
anomalies, such as instrument
calibration errors, construction
equipment exhausting into the monitor,
monitors falling to the ground, or
exceedances at upwind monitoring
locations not attributable to
construction activities. Additionally, the
dust limit was modeled based on an
arsenic concentration of 385 mg/kg,
which was generally an order of
magnitude greater than the actual
concentrations of arsenic at the
properties or at the laydown yard. When
considering the actual arsenic
concentrations present at these
properties and the laydown yard
relative to the modeled concentration of
385 mg/kg, the construction activities
did not appear to have caused an
unacceptable risk due to dust
inhalation. This is supported by
monitoring performed at the Hennepin
laydown yard. EPA analyzed a limited
set of dust samples for arsenic to
confirm that exposure limits were not
exceeded and arsenic was not detected
in any of the samples.

EPA also compared dust monitoring
readings to the particulate matter
maximum 24-hour primary and
secondary criteria of 0.26 mg/m?3 and
0.15 mg/m3, respectively, per Minnesota
Administrative Rule 7009.0080. Dust
monitoring indicated a limited number
of exceedances of the primary and
secondary particulate matter standards,
but the readings appeared to be due to
the monitoring anomalies as discussed
above, and are not believed to represent
actual exceedances.

EPA performed the RA in accordance
with the ROD with a few minor
exceptions. In a few instances, based on
a property owner’s request or physical
construction limitations, a small area of
a property was not excavated even
though the arsenic concentration in that
area was above the surface soil cleanup
level of 25 mg/kg. EPA determined that
these areas did not present an

unacceptable risk when evaluating the
property as a whole; therefore these
properties meet the criteria for partial
deletion. These properties include:

(1) One property located on 11th Ave.
South (front yard, arsenic concentration
31 mg/kg). The file review indicates the
front yard was not cleaned up during
the earlier removal action. EPA
determined that remedial action was not
required given the small size of the yard
and the arsenic concentration relative to
the cleanup limits. The area-weighted
average arsenic concentration for the
property is 15.6 mg/kg, which is below
the surface soil cleanup level of 25 mg/
kg.

g(z) A property located on 15th Ave.
South (around a tree, arsenic
concentration 33 mg/kg). No
remediation was performed due to the
limited extent of the soil area. The tree
was encircled by concrete and
excavation could not be performed
while maintaining a safe distance from
the tree trunk (so as to not harm the
tree).

(3) A property located on 19th Ave.
South (garden area, arsenic
concentration 51.2 mg/kg). After the
yard was sampled and before the
cleanup could occur, the yard was re-
landscaped and a permanent structure
was built in the garden area. Thus, it
could not be accessed for cleanup.

(4) A property located on 20th Ave.
South (garden area, arsenic
concentrations of 25.7, 38, and 39.4 mg/
kg). EPA determined that remedial
action was not required given the small
size of the garden area and the arsenic
concentrations relative to the cleanup
limits. The area-weighted average
arsenic concentration for this property
is 14.4 mg/kg, which is below the
surface soil cleanup level of 25 mg/kg.

By 2011, EPA had completed the soil
cleanup at a total of 611 properties: 137
properties remediated through EPA’s
Emergency Removal Program prior to
2009 that did not require additional
response; 56 properties that underwent
an Emergency cleanup but required
additional soil cleanup during the RA;
two properties cleaned up by a
developer after entering into an
agreement with EPA; and 416 properties
requiring an RA soil cleanup only.

During the 2009 to 2011 RA, EPA was
not able to complete the sampling and/
or remediation at 54 properties due to
access issues. These properties included
(1) 14 properties that exceeded the
cleanup criteria for arsenic, but could
not be remediated because the property
owners did not respond to requests for
access or refused to provide EPA with
access to clean up their property; (2)
nine properties that EPA was not able to



Federal Register/Vol. 84, No. 147/ Wednesday, July 31, 2019/Rules and Regulations

37119

obtain permission to sample to
determine whether they are
contaminated with arsenic; and (3) 31
residential properties that could not be
completely sampled because portions of
the yards were inaccessible due to
fenced areas with no entrance provided,
locked gates, pets in the yard, etc.
during the RI.

EPA and MDA contacted the owners
of the 54 unsampled and/or
unremediated properties in 2016 and
2018 to provide the property owners
with another opportunity to allow EPA
to complete the sampling and/or
cleanup activities. By 2018, EPA was
able to remediate 12 additional
properties (one by EPA’s Removal
Program in 2018), and determine that 33
of the 40 unsampled or partially
sampled properties had arsenic
concentrations below the cleanup level
and did not require remediation.

As of 2018, all, but nine, properties
within the South Minn. Site have been
remediated and/or sampled and
determined to be below cleanup
standards. The nine properties that EPA
was not able to remediate and/or sample
(due to access issues) are shown
generally on the figure labeled South
Minneapolis Remedial Action and listed
in Table 1 in the Docket and include:
Three properties that still require
remediation (located on East 23rd
Street, East 21st Street and East 22nd
Street); five properties that still require
sampling [located on East 26th Street,
12th Avenue South (two properties, one
of which is now a community garden),
30th Avenue South and 14th Avenue
South]; and one partially sampled
property located on 19th Avenue South.
These nine properties are not included
as part of the South Minn. partial
deletion and will remain on the NPL.

EPA demobilized from the South
Minn. Site in 2011, then again in 2016
and 2018 after completing the
construction and sampling activities for
all, but nine, properties at the South
Minn. Site. Reports documenting the
completion of the RA for the properties
included in this partial deletion are
available in the Docket in the following
reports: 2012 Final Remedial Action
Report; 2016 Final Remedial Action
Report; 2018 Data Evaluation Report;
2014 Five-Year Review and 2019 Five-
Year Review.

Cleanup Levels

The cleanup standards for the South
Minn. Site arsenic contamination in the
ROD are 25 mg/kg for soil located zero
to 12 inches below grade or 18 inches
below grade in gardens and 95 mg/kg for
soil down to a depth of 10 feet below
grade. EPA confirmed that the cleanup

levels were met at each excavation
during the 2009 to 2011 RA using field
x-ray fluorescence (XRF) followed by
laboratory confirmation sampling.

Based on a statistical analysis EPA
conducted during the RD, EPA
determined that the lower 95 percent
confidence interval for a laboratory
arsenic result of 95 mg/kg was an XRF
reading of 62 mg/kg. For a laboratory
result of 25 mg/kg, the lower 95 percent
confidence interval was an XRF reading
of 8 mg/kg, and the upper 95 percent
confidence interval was an XRF reading
of 44 mg/kg. During the RA, XRF
readings above 62 mg/kg were
considered to be above the 95 mg/kg
cleanup level and further excavation
was performed. XRF sample detections
in surface soil above 44 mg/kg were
considered to be above the 25 mg/kg
cleanup level and additional excavation
was performed. If XRF sample results in
surface soil were between 8 mg/kg and
44 mg/kg, EPA submitted the soil
sample for laboratory analysis to
determine whether additional
excavation was required.

After the lower extent of an
excavation was reached, EPA collected
a 5-point composite sample from the
excavation floor for laboratory analysis.
The laboratory analysis indicated that
all excavated yards were determined to
be below the surface and subsurface
cleanup criteria of based on the XRF
readings and confirmed by the post-
excavation analytical results. EPA
submitted post-excavation confirmation
samples for each excavation area at each
property to provide 100 percent
laboratory verification. In all instances,
the confirmation results from the
laboratory confirmed the determination
that the excavation was complete based
on the XRF readings. The placement of
demarcation fabric and ICs were not
required in any excavation.

During the RD and the 2009 to 2011
RA, EPA resampled properties that were
cleaned up between 2004 and 2008 by
the Emergency Removal Program at a
depth of 1 foot below ground surface if
the 2004 to 2008 post-excavation results
were greater than the subsurface criteria
of 95 mg/kg. EPA used the results to
assess if re-excavation was necessary
during the RA. Based on this evaluation,
EPA determined that additional soil
excavation was required at 56
properties.

The post-excavation confirmation
sampling results from the 2004 to 2008
removal actions and the 2009 to 2011
RA are included in Appendix D-3 of the
2012 Final Remedial Action Report in
the Docket.

During the 2016 RA, EPA conducted
delineation sampling during predesign

activities prior to construction in lieu of
post-excavation confirmation sampling.
A summary of the investigation
activities and delineation sampling
results for the 2016 RA is provided in
the 2018 Data Evaluation Report in the
Docket.

Operation and Maintenance

There is no operation, maintenance or
monitoring at the properties included in
this partial deletion. All of the
properties included in this partial
deletion meet the cleanup standards for
surface and subsurface soils in the ROD,
as confirmed through investigation,
delineation and/or confirmation
sampling. These properties have either
been cleared for unrestricted use/
unlimited exposure (UU/UE) or
returned to UU/UE through the
excavation and off-site disposal of
contaminated soil. Because EPA
returned these properties to UU/UE,
institutional controls to limit land use
are not required.

Nine properties have not been
sampled and