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Presidential Documents

Title 3—

The President

Executive Order 13880 of July 11, 2019

Collecting Information About Citizenship Status in Connec-
tion With the Decennial Census

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Purpose. In Department of Commerce v. New York, No. 18—
966 (June 27, 2019), the Supreme Court held that the Department of Com-
merce (Department) may, as a general matter, lawfully include a question
inquiring about citizenship status on the decennial census and, more specifi-
cally, declined to hold that the Secretary of Commerce’s decision to include
such a question on the 2020 decennial census was ‘“substantively invalid.”
That ruling was not surprising, given that every decennial census from
1820 to 2000 (with the single exception of 1840) asked at least some respond-
ents about their citizenship status or place of birth. In addition, the Census
Bureau has inquired since 2005 about citizenship on the American Commu-
nity Survey—a separate questionnaire sent annually to about 2.5 percent
of households.

The Court determined, however, that the explanation the Department had
provided for including such a question on the census was, in the cir-
cumstances of that case, insufficient to support the Department’s decision.
I disagree with the Court’s ruling, because I believe that the Department’s
decision was fully supported by the rationale presented on the record before
the Supreme Court.

The Court’s ruling, however, has now made it impossible, as a practical
matter, to include a citizenship question on the 2020 decennial census
questionnaire. After examining every possible alternative, the Attorney Gen-
eral and the Secretary of Commerce have informed me that the logistics
and timing for carrying out the census, combined with delays from continuing
litigation, leave no practical mechanism for including the question on the
2020 decennial census.

Nevertheless, we shall ensure that accurate citizenship data is compiled
in connection with the census by other means. To achieve that goal, I
have determined that it is imperative that all executive departments and
agencies (agencies) provide the Department the maximum assistance permis-
sible, consistent with law, in determining the number of citizens and non-
citizens in the country, including by providing any access that the Depart-
ment may request to administrative records that may be useful in accom-
plishing that objective. When the Secretary of Commerce decided to include
the citizenship question on the census, he determined that such a question,
in combination with administrative records, would provide the most accurate
and complete data. At that time, the Census Bureau had determined based
on experience that administrative records to which it had access would
enable it to determine citizenship status for approximately 90 percent of
the population. At that point, the benefits of using administrative records
were limited because the Department had not yet been able to access several
additional important sets of records with critical information on citizenship.
Under the Secretary of Commerce’s decision memorandum directing the
Census Bureau ‘““to further enhance its administrative record data sets’” and
“to obtain as many additional Federal and state administrative records as
possible,” the Department has sought access to several such sets of records
maintained by other agencies, but it remains in negotiations to secure access.
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The executive action I am taking today will ensure that the Department
will have access to all available records in time for use in conjunction
with the census.

Therefore, to eliminate delays and uncertainty, and to resolve any doubt
about the duty of agencies to share data promptly with the Department,
I am hereby ordering all agencies to share information requested by the
Department to the maximum extent permissible under law.

Access to the additional data identified in section 3 of this order will
ensure that administrative records provide more accurate and complete citi-
zenship data than was previously available.

I am also ordering the establishment of an interagency working group to
improve access to administrative records, with a goal of making available
to the Department administrative records showing citizenship data for 100
percent of the population. And I am ordering the Secretary of Commerce
to consider mechanisms for ensuring that the Department’s existing data-
gathering efforts expand the collection of citizenship data in the future.

Finally, I am directing the Department to strengthen its efforts, consistent
with law, to obtain State administrative records concerning citizenship.

Ensuring that the Department has available the best data on citizenship
that administrative records can provide, consistent with law, is important
for multiple reasons, including the following.

First, data on the number of citizens and aliens in the country is needed
to help us understand the effects of immigration on our country and to
inform policymakers considering basic decisions about immigration policy.
The Census Bureau has long maintained that citizenship data is one of
the statistics that is “‘essential for agencies and policy makers setting and
evaluating immigration policies and laws.”

Today, an accurate understanding of the number of citizens and the number
of aliens in the country is central to any effort to reevaluate immigration
policy. The United States has not fundamentally restructured its immigration
system since 1965. I have explained many times that our outdated immigra-
tion laws no longer meet contemporary needs. My Administration is com-
mitted to modernizing immigration laws and policies, but the effort to under-
take any fundamental reevaluation of immigration policy is hampered when
we do not have the most complete data about the number of citizens and
non-citizens in the country. If we are to undertake a genuine overhaul
of our immigration laws and evaluate policies for encouraging the assimila-
tion of immigrants, one of the basic informational building blocks we should
know is how many non-citizens there are in the country.

Second, the lack of complete data on numbers of citizens and aliens hinders
the Federal Government’s ability to implement specific programs and to
evaluate policy proposals for changes in those programs. For example, the
lack of such data limits our ability to evaluate policies concerning certain
public benefits programs. It remains the immigration policy of the United
States, as embodied in statutes passed by the Congress, that “aliens within
the Nation’s borders [should] not depend on public resources to meet their
needs, but rather rely on their own capabilities and the resources of their
families, their sponsors, and private organizations” and that “the availability
of public benefits [should] not constitute an incentive for immigration to
the United States” (8 U.S.C. 1601(2)). The Congress has identified compelling
Government interests in restricting public benefits “in order to assure that
aliens be self-reliant in accordance with national immigration policy” and
“to remove the incentive for illegal immigration provided by the availability
of public benefits” (8 U.S.C. 1601(5), (6)).

Accordingly, aliens are restricted from eligibility for many public benefits.
With limited exceptions, aliens are ineligible to receive supplemental security
income or food stamps (8 U.S.C. 1612(a)). Aliens who are “qualified aliens”—
that is, lawful permanent residents, persons granted asylum, and certain
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other legal immigrants—are, with limited exceptions, ineligible to receive
benefits through Temporary Assistance for Needy Families, Medicaid, and
State Children’s Health Insurance Program for 5 years after entry into the
United States (8 U.S.C. 1613(a)). Aliens who are not ‘“qualified aliens,”
such as those unlawfully present, are generally ineligible for Federal benefits
and for State and local benefits (8 U.S.C. 1611(a), 1621(a)).

The lack of accurate information about the total citizen population makes
it difficult to plan for annual expenditures on certain benefits programs.
And the lack of accurate and complete data concerning the alien population
makes it extremely difficult to evaluate the potential effects of proposals
to alter the eligibility rules for public benefits.

Third, data identifying citizens will help the Federal Government generate
a more reliable count of the unauthorized alien population in the country.
Data tabulating both the overall population and the citizen population could
be combined with records of aliens lawfully present in the country to
generate an estimate of the aggregate number of aliens unlawfully present
in each State. Currently, the Department of Homeland Security generates
an annual estimate of the number of illegal aliens residing in the United
States, but its usefulness is limited by the deficiencies of the citizenship
data collected through the American Community Survey alone, which in-
cludes substantial margins of error because it is distributed to such a small
percentage of the population.

Academic researchers have also been unable to develop useful and reliable
numbers of our illegal alien population using currently available data. A
2018 study by researchers at Yale University estimated that the illegal alien
population totaled between 16.2 million and 29.5 million. Its modeling
put the likely number at about double the conventional estimate. The fact
is that we simply do not know how many citizens, non-citizens, and illegal
aliens are living in the United States.

Accurate and complete data on the illegal alien population would be useful
for the Federal Government in evaluating many policy proposals. When
Members of Congress propose various forms of protected status for classes
of unauthorized immigrants, for example, the full implications of such pro-
posals can be properly evaluated only with accurate information about the
overall number of unauthorized aliens potentially at issue. Similarly, such
information is needed to inform debate about legislative proposals to enhance
enforcement of immigration laws and effectuate duly issued removal orders.

The Federal Government’s need for a more accurate count of illegal aliens
in the country is only made more acute by the recent massive influx of
illegal immigrants at our southern border. In Proclamation 9822 of November
9, 2018 (Addressing Mass Migration Through the Southern Border of the
United States), I explained that our immigration and asylum system remains
in crisis as a consequence of the mass migration of aliens across our southern
border. As a result of our broken asylum laws, hundreds of thousands
of aliens who entered the country illegally have been released into the
interior of the United States pending the outcome of their removal pro-
ceedings. But because of the massive backlog of cases, hearing dates are
sometimes set years in the future and the adjudication process often takes
years to complete. Aliens not in custody routinely fail to appear in court
and, even if they do appear, fail to comply with removal orders. There
are more than 1 million illegal aliens who have been issued final removal
orders from immigration judges and yet remain at-large in the United States.

Efforts to find solutions that address the immense number of unauthorized
aliens living in our country should start with accurate information that
allows us to understand the true scope of the problem.

Fourth, it may be open to States to design State and local legislative districts
based on the population of voter-eligible citizens. In Evenwel v. Abbott,
136 S. Ct. 1120 (2016), the Supreme Court left open the question whether
“States may draw districts to equalize voter-eligible population rather than
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total population.” Some States, such as Texas, have argued that “jurisdictions
may, consistent with the Equal Protection Clause, design districts using
any population baseline—including total population and voter-eligible popu-
lation—so long as the choice is rational and not invidiously discriminatory”.
Some courts, based on Supreme Court precedent, have agreed that State
districting plans may exclude individuals who are ineligible to vote. Whether
that approach is permissible will be resolved when a State actually proposes
a districting plan based on the voter-eligible population. But because eligi-
bility to vote depends in part on citizenship, States could more effectively
exercise this option with a more accurate and complete count of the citizen
population.

The Department has said that if the officers or public bodies having initial
responsibility for the legislative districting in each State indicate a need
for tabulations of citizenship data, the Census Bureau will make a design
change to make such information available. I understand that some State
officials are interested in such data for districting purposes. This order
will assist the Department in securing the most accurate and complete
citizenship data so that it can respond to such requests from the States.

To be clear, generating accurate data concerning the total number of citizens,
non-citizens, and illegal aliens in the country has nothing to do with enforc-
ing immigration laws against particular individuals. It is important, instead,
for making broad policy determinations. Information obtained by the Depart-
ment in connection with the census through requests for administrative
records under 13 U.S.C. 6 shall be used solely to produce statistics and
is subject to confidentiality protections under Title 13 of the United States
Code. Information subject to confidentiality protections under Title 13 may
not, and shall not, be used to bring immigration enforcement actions against
particular individuals. Under my Administration, the data confidentiality
protections in Title 13 shall be fully respected.

Sec. 2. Policy. It is the policy of the United States to develop complete
and accurate data on the number of citizens, non-citizens, and illegal aliens
in the country. Such data is necessary to understand the effects of immigra-
tion on the country, and to inform policymakers in setting and evaluating
immigration policies and laws, including evaluating proposals to address
the current crisis in illegal immigration.

Sec. 3. Assistance to the Department of Commerce and Maximizing Citizen-
ship Data. (a) All agencies shall promptly provide the Department the max-
imum assistance permissible, consistent with law, in determining the number
of citizens, non-citizens, and illegal aliens in the country, including by
providing any access that the Department may request to administrative
records that may be useful in accomplishing that objective. In particular,
the following agencies shall examine relevant legal authorities and, to the
maximum extent consistent with law, provide access to the following records:

(i) Department of Homeland Security, United States Citizenship and Immi-
gration Services—National-level file of Lawful Permanent Residents, Natu-
ralizations;

(ii) Department of Homeland Security, Immigration and Customs Enforce-
ment—F1 & M1 Nonimmigrant Visas;

(iii) Department of Homeland Security—National-level file of Customs and
Border Arrival/Departure transaction data;

(iv) Department of Homeland Security and Department of State, Worldwide
Refugee and Asylum Processing System—Refugee and Asylum visas;

(v) Department of State—National-level passport application data;
(vi) Social Security Administration—Master Beneficiary Records; and

(vii) Department of Health and Human Services—CMS Medicaid and CHIP
Information System.
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(b) The Secretary of Commerce shall instruct the Director of the Census
Bureau to establish an interagency working group to coordinate efforts, con-
sistent with law, to maximize the availability of administrative records in
connection with the census, with the goal of obtaining administrative records
that can help establish citizenship status for 100 percent of the population.
The Director of the Census Bureau shall chair the working group, and
the head of each agency shall designate a representative to the working
group upon request from the working group chair.

(c) To ensure that the Federal Government continues to collect the most
accurate information available concerning citizenship going forward, the
Secretary of Commerce shall consider initiating any administrative process
necessary to include a citizenship question on the 2030 decennial census
and to consider any regulatory changes necessary to ensure that citizenship
data is collected in any other surveys and data-gathering efforts conducted
by the Census Bureau, including the American Community Survey. The
Secretary of Commerce shall also consider expanding the distribution of
the American Community Survey, which currently reaches approximately
2.5 percent of households, to secure better citizenship data.

(d) The Department shall strengthen its efforts, consistent with law, to
gain access to relevant State administrative records.

Sec. 4. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department or agency,

or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
July 11, 2019.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 51
[Document Number AMS-SC-18-0081, SC—
19-329]

Removal of U.S. Grade Standards
AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
rule that removed seven voluntary U.S.
grade standards and one consumer
standard for fresh fruits and vegetables
from the Code of Federal Regulations
(CFR). The removal will save the
Agricultural Marketing Service (AMS)
resources as the cost of printing the
eight standards annually exceeds the
benefits of their further inclusion in the
CFR.

DATES: Effective July 16, 2019.

FOR FURTHER INFORMATION CONTACT:
Lindsay H. Mitchell, Standardization
Specialist, USDA, Specialty Crops
Inspection Division, 100 Riverside
Parkway, Suite 101, Fredericksburg, VA
22406; phone (540) 361-1120; fax (540)
361-1199; or email Lindsay.Mitchell@
usda.gov.

SUPPLEMENTARY INFORMATION:

Background

In an interim rule * that was
published in the Federal Register and
became effective on February 1, 2019
(84 FR 959-961, Document Number
AMS-SC-18-0081), AMS removed the
following eight standards from 7 CFR
part 51: U.S. Standards for Grades of
Cantaloups, U.S. Standards for Celery,
U.S. Consumer Standards for Celery

1To view the interim rule, go to https://
www.regulations.gov/document?D=AMS-SC-18-
0081-0001.

Stalks, U.S. Standards for Persian
(Tahiti) Limes, U.S. Standards for
Grades of Peaches, U.S. Standards for
Grades of Apricots, U.S. Standards for
Grades of Nectarines, and U.S.
Standards for Grades of Honey Dew and
Honey Ball Type Melons. None of the
eight voluntary standards removed from
the CFR are related to a current active
marketing order, import regulation, or
export act. This action will save the cost
of printing the eight standards in the
CFR annually.

No comments were received on the
interim rule by the April 2, 2019 due
date, so AMS is adopting the interim
rule as a final rule, without change, for
the reasons given in the interim rule.

This action also affirms the
information contained in the interim
rule concerning Executive Orders 12866
and the Regulatory Flexibility Act,
Executive Orders 13563, 13175, and
12988.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.
Because review of this rule is waived,
this action does not trigger the
requirements of Executive Order 13771.

List of Subjects in 7 CFR Part 51

Food grades and standards, Fruits,
Nuts, Reporting and recordkeeping
requirements, Vegetables.

PART 51—FRESH FRUITS,
VEGETABLES, AND OTHER
PRODUCTS (INSPECTION,
CERTIFICATION, AND STANDARDS)

m Accordingly, the interim rule that
amended 7 CFR part 51 that was
published at 84 FR 959 on February 1,
2019, is adopted as final without
change.

Dated: July 11, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-15060 Filed 7-15-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 932
[Doc. No. AMS-SC-18-0105; SC19-932—1
FR]

Olives Grown in California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the California
Olive Committee (Committee) to
increase the assessment rate for
California olives handled under
Marketing Order No. 932. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective August 15, 2019.
FOR FURTHER INFORMATION CONTACT:
Kathie Notoro, Marketing Specialist or
Terry Vawter, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 538—
1672, Fax: (559) 487—-5906, or Email:
Kathie.Notoro@usda.gov or
Terry.Vawter@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Order No. 932, as amended (7
CFR part 932), regulating the handling
of olives grown in California. Part 932
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.” The Committee
locally administers the marketing order
and is comprised of producers and
handlers of olives operating within the
area of production.

The Department of Agriculture
(USDA) is issuing this final rule in
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conformance with Executive Orders
13563 and 13175. This rule falls within
a category of regulatory actions that the
Office of Management and Budget
(OMB) exempted from Executive Order
12866 review. Additionally, because
this rule does not meet the definition of
a significant regulatory action, it does
not trigger the requirements contained
in Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”’ (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California olive handlers are
subject to assessments. Funds to
administer the marketing order are
derived from such assessments. It is
intended that the assessment rate will
be applicable to all assessable olives
beginning on January 1, 2019, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to a marketing order
may file with USDA a petition stating
that the marketing order, any provision
of the marketing order, or any obligation
imposed in connection with the
marketing order is not in accordance
with law and request a modification of
the marketing order or to be exempted
therefrom. Such handler is afforded the
opportunity for a hearing on the
petition. After the hearing, USDA would
rule on the petition. The Act provides
that the district court of the United
States in any district in which the
handler is an inhabitant, or has his or
her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

The marketing order provides
authority for the Committee, with the
approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members are familiar
with the Committee’s needs and with
the costs of goods and services in their
local area and are in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting and all directly affected persons
have an opportunity to participate and
provide input.

This rule increases the assessment
rate from $24.00 to $44.00 per ton of
assessed olives for the 2019 and

subsequent fiscal years. The higher rate
is a result of a significantly reduced
crop size, a late season freeze, and the
need to cover Committee expenses.

The Committee met on December 11,
2018, and unanimously recommended
2019 expenditures of $1,628,923, and an
assessment rate of $44.00 per ton of
assessed olives. In comparison, last
year’s budgeted expenditures were
$1,749,477. The assessment rate of
$44.00 is $20.00 higher than the rate
currently in effect. Producer receipts
show a yield of 17,953 tons of assessable
olives from the 2018 crop year. This is
substantially less than the 2017 crop
year, which yielded 90,188 tons of
assessable olives. The 2019 fiscal year
assessment rate increase is necessary to
ensure the Committee has enough
revenue to fund the recommended 2019
budgeted expenditures while ensuring
the funds in the financial reserve would
be kept within the maximum permitted
by the marketing order.

The marketing order has a fiscal year
and a crop year that are independent of
each other. The crop year is a 12-month
period that begins on August 1 of each
year and ends on July 31 of the
following year. The fiscal year is the 12-
month period that begins on January 1
and ends on December 31. Olives are an
alternate-bearing crop, with a small crop
followed by a large crop. For this
assessment rate rule, the 2018 crop year
receipts were used to determine the
assessment rate for the 2019 fiscal year.

The major expenditures
recommended by the Committee for the
2019 fiscal year includes $713,900 for
program administration, $513,500 for
marketing activities, $343,523 for
research, and $58,000 for inspection
equipment. Budgeted expenses for these
items during the 2018 fiscal year were
$401,200 for program administration,
$973,500 for marketing activities,
$297,777 for research, and $77,000
inspection equipment.

The assessment rate recommended by
the Committee were based on the
anticipated fiscal year expenses, olive
tonnage received by handlers during the
2018 crop year, and the amount of funds
in the Committee’s financial reserve.
Income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses. Funds in the
reserve will be kept within the
maximum permitted by the marketing
order of approximately one fiscal year’s
expenses.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA

upon recommendation and information
submitted by the Committee or other
available information. The Committee
will continue to meet prior to or during
each fiscal year to recommend a budget
of expenses and consider
recommendations for modification of
the assessment rate. Dates and times of
Committee meetings are available from
the Committee or USDA. The meetings
are open to the public and interested
persons may express their views at these
meetings. Further rulemaking would be
undertaken as necessary.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1,100
producers of olives in the production
area and two handlers subject to
regulation under the marketing order.
The Small Business Administration
(SBA) defines small agricultural
producers as those having annual
receipts of less than $750,000, and small
agricultural service firms as those whose
annual receipts are less than $7,500,000
(13 CFR 121.201).

According to the National
Agricultural Statistics Service (NASS),
data as of June 2018, the average price
to producers for the 2017 crop year was
$974.00 per ton, and total assessable
volume for the 2018 crop year was
17,953 tons. Based on production, the
total number of California olive
producers, and price paid to those
producers, the average annual producer
revenue is less than $750,000 ($974.00
times 17,953 tons equals $17,486,222
divided by 1,100 producers equals an
average annual producer revenue of
$15,896.57). Therefore, most olive
producers may be classified as small
entities. Both handlers may be classified
as large entities under the SBA’s
definitions because their annual receipts
are greater than $7,500,000.

This rule increases the assessment
rate collected from handlers for the 2019
and subsequent fiscal years from $24.00
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to $44.00 per ton of assessable olives.
The Committee unanimously
recommended 2019 expenditures of
$1,628,923 and an assessment rate of
$44.00 per ton of assessable olives. The
recommended assessment rate of $44.00
is $20.00 higher than the 2018 rate. The
quantity of assessable olives for the
2019 Fiscal year is 17,953 tons. The
$44.00 rate should provide $789,932 in
assessment revenue. The higher
assessment rate is needed because
annual receipts for the 2018 crop year
are 17,953 tons compared to 90,188 tons
for the 2017 crop year. Olives are an
alternate-bearing crop, with a small crop
followed by a large crop. Income
derived from the $44.00 per ton
assessment rate, along with funds from
the authorized reserve and interest
income, should be adequate to meet this
fiscal year’s expenses.

The major expenditures
recommended by the Committee for the
2019 fiscal year include $713,900 for
program administration, $513,500 for
marketing activities, $343,523 for
research, and $58,000 for inspection
equipment. Budgeted expenses for these
items during the 2018 fiscal year were
$401,200 for program administration,
$973,500 for marketing activities,
$297,777 for research, and $77,000 for
inspection equipment. The Committee
deliberated on many of the expenses,
weighed the relative value of various
programs or projects, and increased
their expenses for marketing and
research activities.

Prior to arriving at this budget and
assessment rate, the Committee
considered information from various
sources including the Committee’s
executive, marketing, inspection, and
research subcommittees. Alternate
expenditure levels were discussed by
these groups, based upon the relative
value of various projects to the olive
industry. The assessment rate of $44.00
per ton of assessable olives was derived
by considering anticipated expenses, the
low volume of assessable olives, and a
late season freeze.

A review of NASS information
indicates that the average producer
price for the 2017 crop year was $974.00
per ton. Therefore, utilizing the
assessment rate of $44.00 per ton, the
assessment revenue for the 2019 fiscal
year as a percentage of total producer
revenue would be approximately 4.52
percent.

This action increases the assessment
obligation imposed on handlers which
are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of

the marketing order. In addition, the
Committee’s December 11, 2018 meeting
was widely publicized throughout the
production area and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
chapter 35), the marketing order’s
information collection requirements
have been previously approved by OMB
and assigned OMB No. 0581-0178
Vegetable and Specialty Crops. No
changes in those requirements because
of this action are necessary. Should any
changes become necessary, they would
be submitted to OMB for approval.

This final rule imposes no additional
reporting or recordkeeping requirements
on either small or large California olive
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on April 24, 2019 (84 FR
17089). Copies of the proposed rule
were provided to all California olive
handlers. The proposal was also made
available through the internet by USDA
and the Office of the Federal Register. A
30-day comment period ending May 24,
2019, was provided for interested
persons to respond to the proposal. No
comments were received. Accordingly,
no changes will be made to the rule as
proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously-mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 932
Olives, Marketing agreements,
Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 932 is amended as
follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 932 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 932.230 is revised to read
as follows:

§932.230 Assessment rate.

On and after January 1, 2019, an
assessment rate of $44.00 per ton is
established for California olives.

Dated: July 11, 2019.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-15061 Filed 7-15-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 208
RIN 1615-AC44

DEPARTMENT OF JUSTICE

Executive Office for Immigration
Review

8 CFR Parts 1003 and 1208

[EOIR Docket No. 19-0504; A.G. Order No.
4488-2019]

RIN 1125-AA91

Asylum Eligibility and Procedural
Modifications

AGENCY: Executive Office for
Immigration Review, Department of
Justice; U.S. Citizenship and
Immigration Services, Department of
Homeland Security.

ACTION: Interim final rule; request for
comment.

SUMMARY: The Department of Justice and
the Department of Homeland Security
(“D0OJ,” “DHS,” or collectively, “the
Departments”’) are adopting an interim
final rule (“interim rule” or “rule”)
governing asylum claims in the context
of aliens who enter or attempt to enter
the United States across the southern
land border after failing to apply for
protection from persecution or torture
while in a third country through which
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they transited en route to the United
States. Pursuant to statutory authority,
the Departments are amending their
respective regulations to provide that,
with limited exceptions, an alien who
enters or attempts to enter the United
States across the southern border after
failing to apply for protection in a third
country outside the alien’s country of
citizenship, nationality, or last lawful
habitual residence through which the
alien transited en route to the United
States is ineligible for asylum. This
basis for asylum ineligibility applies
only prospectively to aliens who enter
or arrive in the United States on or after
the effective date of this rule. In
addition to establishing a new
mandatory bar for asylum eligibility for
aliens who enter or attempt to enter the
United States across the southern border
after failing to apply for protection from
persecution or torture in at least one
third country through which they
transited en route to the United States,
this rule would also require asylum
officers and immigration judges to apply
this new bar on asylum eligibility when
administering the credible-fear
screening process applicable to
stowaways and aliens who are subject to
expedited removal under section
235(b)(1) of the Immigration and
Nationality Act. The new bar
established by this regulation does not
modify withholding or deferral of
removal proceedings. Aliens who fail to
apply for protection in a third country
of transit may continue to apply for
withholding of removal under the
Immigration and Nationality Act
(“INA”) and deferral of removal under
regulations issued pursuant to the
legislation implementing U.S.
obligations under Article 3 of the
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment.

DATES:

Effective date: This rule is effective
July 16, 2019.

Submission of public comments:
Written or electronic comments must be
submitted on or before August 15, 2019.
Written comments postmarked on or
before that date will be considered
timely. The electronic Federal Docket
Management System will accept
comments prior to midnight eastern
standard time at the end of that day.

ADDRESSES: You may submit comments,
identified by EOIR Docket No. 19-0504,
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Lauren Alder Reid, Assistant
Director, Office of Policy, Executive

Office for Immigration Review, 5107
Leesburg Pike, Suite 2616, Falls Church,
VA 22041. To ensure proper handling,
please reference EOIR Docket No. 19—
0504 on your correspondence. This
mailing address may be used for paper,
disk, or CD-ROM submissions.

o Hand Delivery/Courier: Lauren
Alder Reid, Assistant Director, Office of
Policy, Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 2616,
Falls Church, VA 22041. Contact
Telephone Number (703) 305-0289 (not
a toll-free call).

FOR FURTHER INFORMATION CONTACT:
Lauren Alder Reid, Assistant Director,
Office of Policy, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2616, Falls Church, VA
22041. Contact Telephone Number (703)
305-0289 (not a toll-free call).

SUPPLEMENTARY INFORMATION:
I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this rule.
The Departments also invite comments
that relate to the potential economic or
federalism effects that might result from
this rule. To provide the most assistance
to the Departments, comments should
reference a specific portion of the rule;
explain the reason for any
recommended change; and include data,
information, or authority that supports
the recommended change. Comments
received will be considered and
addressed in the process of drafting the
final rule.

All comments submitted for this
rulemaking should include the agency
name and EOIR Docket No. 19-0504.
Please note that all comments received
are considered part of the public record
and made available for public
inspection at www.regulations.gov. Such
information includes personally
identifiable information (such as a
person’s name, address, or any other
data that might personally identify that
individual) that the commenter
voluntarily submits.

If you want to submit personally
identifiable information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “PERSONALLY IDENTIFIABLE
INFORMATION” in the first paragraph
of your comment and precisely and
prominently identify the information of
which you seek redaction.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “CONFIDENTIAL BUSINESS

INFORMATION” in the first paragraph
of your comment and precisely and
prominently identify the confidential
business information of which you seek
redaction. If a comment has so much
confidential business information that it
cannot be effectively redacted, all or
part of that comment may not be posted
on www.regulations.gov. Personally
identifiable information and
confidential business information
provided as set forth above will be
placed in the public docket file of DOJ’s
Executive Office for Immigration
Review (“EOIR”), but not posted online.
To inspect the public docket file in
person, you must make an appointment
with EOIR. Please see the FOR FURTHER
INFORMATION CONTACT paragraph above
for the contact information specific to
this rule.

II. Purpose of This Interim Rule

As discussed further below, asylum is
a discretionary immigration benefit that
generally can be sought by eligible
aliens who are physically present or
arriving in the United States,
irrespective of their status, as provided
in section 208 of the INA, 8 U.S.C. 1158.
Congress, however, has provided that
certain categories of aliens cannot
receive asylum and has further
delegated to the Attorney General and
the Secretary of Homeland Security
(“Secretary’’) the authority to
promulgate regulations establishing
additional bars on eligibility to the
extent consistent with the asylum
statute, as well as the authority to
establish “any other conditions or
limitations on the consideration of an
application for asylum” that are
consistent with the INA. See INA
208(b)(2)(C), (d)(5)(B), 8 U.S.C.
1158(b)(2)(C), (d)(5)(B). This interim
rule will limit aliens’ eligibility for this
discretionary benefit if they enter or
attempt to enter the United States across
the southern land border after failing to
apply for protection in at least one third
country through which they transited en
route to the United States, subject to
limited exceptions.

The United States has experienced a
dramatic increase in the number of
aliens encountered along or near the
southern land border with Mexico. This
increase corresponds with a sharp
increase in the number, and percentage,
of aliens claiming fear of persecution or
torture when apprehended or
encountered by DHS. For example, over
the past decade, the overall percentage
of aliens subject to expedited removal
and referred, as part of the initial
screening process, for a credible-fear
interview on claims of a fear of return
has jumped from approximately 5
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percent to above 40 percent. The
number of cases referred to DOJ for
proceedings before an immigration
judge has also risen sharply, more than
tripling between 2013 and 2018. These
numbers are projected to continue to
increase throughout the remainder of
Fiscal Year (“FY”’) 2019 and beyond.
Only a small minority of these
individuals, however, are ultimately
granted asylum.

The large number of meritless asylum
claims places an extraordinary strain on
the nation’s immigration system,
undermines many of the humanitarian
purposes of asylum, has exacerbated the
humanitarian crisis of human
smuggling, and affects the United States’
ongoing diplomatic negotiations with
foreign countries. This rule mitigates the
strain on the country’s immigration
system by more efficiently identifying
aliens who are misusing the asylum
system to enter and remain in the
United States rather than legitimately
seeking urgent protection from
persecution or torture. Aliens who
transited through another country where
protection was available, and yet did
not seek protection, may fall within that
category.

Apprehending the great number of
aliens crossing illegally into the United
States and processing their credible-fear
and asylum claims consumes an
inordinate amount of resources of the
Departments. DHS must surveil,
apprehend, screen, and process the
aliens who enter the country. DHS must
also devote significant resources to
detain many aliens pending further
proceedings and to represent the United
States in immigration court proceedings.
The large influx of aliens also consumes
substantial resources of DOJ, whose
immigration judges adjudicate aliens’
claims and whose officials are
responsible for prosecuting and
maintaining custody over those who
violate Federal criminal law. Despite
DOJ deploying close to double the
number of immigration judges as in
2010 and completing historic numbers
of cases, currently more than 900,000
cases are pending before the
immigration courts. This represents an
increase of more than 100,000 cases (or
a greater than 13 percent increase in the
number of pending cases) since the start
of FY 2019. And this increase is on top
of an already sizeable jump over the
previous five years in the number of
cases pending before immigration
judges. From the end of FY 2013 to the
close of FY 2018, the number of pending
cases more than doubled, increasing
nearly 125 percent.

That increase is owing, in part, to the
continued influx of aliens and record

numbers of asylum applications being
filed: More than 436,000 of the currently
pending immigration cases include an
asylum application. But a large majority
of the asylum claims raised by those
apprehended at the southern border are
ultimately determined to be without
merit. The strain on the immigration
system from those meritless cases has
been extreme and extends to the judicial
system. The INA provides many
asylum-seekers with rights of appeal to
the Article III courts of the United
States. Final disposition of asylum
claims, even those that lack merit, can
take years and significant government
resources to resolve, particularly where
Federal courts of appeals grant stays of
removal when appeals are filed. See De
Leon v. INS, 115 F.3d 643 (9th Cir.
1997).

The rule’s bar on asylum eligibility for
aliens who fail to apply for protection
in at least one third country through
which they transit en route to the
United States also aims to further the
humanitarian purposes of asylum. It
prioritizes individuals who are unable
to obtain protection from persecution
elsewhere and individuals who are
victims of a “‘severe form of trafficking
in persons” as defined by 8 CFR 214.11,
many of whom do not volitionally
transit through a third country to reach
the United States. By deterring meritless
asylum claims and de-prioritizing the
applications of individuals who could
have obtained protection in another
country, the Departments seek to ensure
that those refugees who have no
alternative to U.S.-based asylum relief
or have been subjected to an extreme
form of human trafficking are able to
obtain relief more quickly.

Additionally, the rule seeks to curtail
the humanitarian crisis created by
human smugglers bringing men,
women, and children across the
southern border. By reducing the
incentive for aliens without an urgent or
genuine need for asylum to cross the
border—in the hope of a lengthy asylum
process that will enable them to remain
in the United States for years, typically
free from detention and with work
authorization, despite their statutory
ineligibility for relief—the rule aims to
reduce human smuggling and its tragic
effects.

Finally, the rule aims to aid the
United States in its negotiations with
foreign nations on migration issues.
Addressing the eligibility for asylum of
aliens who enter or attempt to enter the
United States after failing to seek
protection in at least one third country
through which they transited en route to
the United States will better position the
United States as it engages in ongoing

diplomatic negotiations with Mexico
and the Northern Triangle countries
(Guatemala, El Salvador, and Honduras)
regarding migration issues in general,
related measures employed to control
the flow of aliens into the United States
(such as the recently implemented
Migrant Protection Protocols 1), and the
urgent need to address the humanitarian
and security crisis along the southern
land border between the United States
and Mexico.

In sum, this rule provides that, with
limited exceptions, an alien who enters
or arrives in the United States across the
southern land border is ineligible for the
discretionary benefit of asylum unless
he or she applied for and received a
final judgment denying protection in at
least one third country through which
he or she transited en route to the
United States. The alien would,
however, remain eligible to apply for
statutory withholding of removal and
for deferral of removal under the CAT.

In order to alleviate the strain on the
U.S. immigration system and more
effectively provide relief to those most
in need of asylum—victims of a severe
form of trafficking and refugees who
have no other option—this rule
incorporates the eligibility bar on
asylum into the credible-fear screening
process applicable to stowaways and
aliens placed in expedited removal
proceedings.

III. Background
A. Joint Interim Rule

The Attorney General and the
Secretary publish this joint interim rule
pursuant to their respective authorities
concerning asylum determinations.

The Homeland Security Act of 2002
(“HSA”’), Public Law 107-296, as
amended, transferred many functions
related to the execution of Federal
immigration law to the newly created
DHS. The HSA charged the Secretary
“with the administration and
enforcement of this chapter and all
other laws relating to the immigration
and naturalization of aliens,” 8 U.S.C.
1103(a)(1), and granted the Secretary the
power to take all actions “necessary for
carrying out” the provisions of the INA,
id. at 1103(a)(3). The HSA also
transferred to DHS some responsibility
for affirmative asylum applications, i.e.,
applications for asylum made outside
the removal context. See 6 U.S.C.
271(b)(3). That authority has been
delegated within DHS to U.S.
Citizenship and Immigration Services
(“USCIS”). USCIS asylum officers

1 See Notice of Availability for Policy Guidance
Related to Implementation of the Migrant Protection
Protocols, 84 FR 6811 (Feb. 28, 2019).
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determine in the first instance whether
an alien’s affirmative asylum
application should be granted. See 8
CFR 208.4(b), 208.9.

But the HSA retained authority over
certain individual immigration
adjudications (including those related to
defensive asylum applications) for DOJ,
under EOIR and subject to the direction
and regulation of the Attorney General.
See 6 U.S.C. 521; 8 U.S.C. 1103(g). Thus,
immigration judges within DOJ continue
to adjudicate all asylum applications
made by aliens during the removal
process (defensive asylum applications),
and they also review affirmative asylum
applications referred by USCIS to the
immigration court. See INA 101(b)(4), 8
U.S.C. 1101(b)(4); 8 CFR 1208.2; Dhakal
v. Sessions, 895 F.3d 532, 536-37 (7th
Cir. 2018) (describing affirmative and
defensive asylum processes). The Board
of Immigration Appeals (Board), also
within DOJ, hears appeals from certain
decisions by immigration judges. 8 CFR
1003.1(b)—(d). Asylum-seekers may
appeal certain Board decisions to the
Article IIT courts of the United States.
See INA 242(a), 8 U.S.C. 1252(a).

The HSA also provided “[t]hat
determination and ruling by the
Attorney General with respect to all
questions of law shall be controlling.”
INA 103(a)(1), 8 U.S.C. 1103(a)(1). This
broad division of functions and
authorities informs the background of
this interim rule.

B. Legal Framework for Asylum

Asylum is a form of discretionary
relief under section 208 of the INA, 8
U.S.C. 1158, that generally, if granted,
keeps an alien from being subject to
removal, creates a path to lawful
permanent resident status and U.S.
citizenship, and affords a variety of
other benefits, such as allowing certain
alien family members to obtain lawful
immigration status derivatively. See R—
S—Cv. Sessions, 869 F.3d 1176, 1180
(10th Cir. 2017); see also, e.g., INA
208(c)(1)(A), (C), 8 U.S.C. 1158(c)(1)(A),
(C) (asylees cannot be removed subject
to certain exceptions and can travel
abroad with prior consent); INA
208(c)(1)(B), (d)(2), 8 U.S.C.
1158(c)(1)(B), (d)(2) (asylees shall be
given work authorization; asylum
applicants may be granted work
authorization 180 days after the filing of
their applications); INA 208(b)(3), 8
U.S.C. 1158(b)(3) (allowing derivative
asylum for an asylee’s spouse and
unmarried children); INA 209(b), 8
U.S.C. 1159(b) (allowing the Attorney
General or Secretary to adjust the status
of an asylee to that of a lawful
permanent resident); 8 CFR 209.2; 8
U.S.C. 1612(a)(2)(A) (asylees are eligible

for certain Federal means-tested benefits
on a preferential basis compared to most
legal permanent residents); INA 316(a),
8 U.S.C. 1427(a) (describing
requirements for the naturalization of
lawful permanent residents).

Aliens applying for asylum must
establish that they meet the definition of
a “refugee,” that they are not subject to
a bar to the granting of asylum, and that
they merit a favorable exercise of
discretion. INA 208(b)(1), 240(c)(4)(A), 8
U.S.C. 1158(b)(1), 8 U.S.C.
1229a(c)(4)(A); see Moncrieffe v. Holder,
569 U.S. 184, 187 (2013) (describing
asylum as a form of “discretionary relief
from removal”’); Delgado v. Mukasey,
508 F.3d 702, 705 (2d Cir. 2007)
(“Asylum is a discretionary form of
relief. . . . Once an applicant has
established eligibility . . . it remains
within the Attorney General’s discretion
to deny asylum.”). Because asylum is a
discretionary form of relief from
removal, the alien bears the burden of
showing both eligibility for asylum and
why the Attorney General or Secretary
should exercise the discretion to grant
relief. See INA 208(b)(1), 240(c)(4)(A), 8
U.S.C. 1158(b)(1), 1229a(c)(4)(A)(ii); 8
CFR 1240.8(d); see Romilus v. Ashcrofft,
385 F.3d 1, 8 (1st Cir. 2004).

Section 208 of the INA provides that,
in order to apply for asylum, an
applicant must be “physically present”
or “‘arriving” in the United States, INA
208(a)(1), 8 U.S.C. 1158(a)(1).
Furthermore, to obtain asylum, the alien
must demonstrate that he or she meets
the statutory definition of a “refugee,”
INA 208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A),
and is not subject to an exception or bar,
INA 208(b)(2), 8 U.S.C. 1158(b)(2); 8
CFR 1240.8(d). The alien bears the
burden of proof to establish that he or
she meets these criteria. INA
208(b)(1)(B)(i), 8 U.S.C. 1158(b)(1)(B)({);
8 CFR 1240.8(d).

For an alien to establish that he or she
is a “refugee,” the alien generally must
be someone who is outside of his or her
country of nationality and ‘““is unable or
unwilling to return to . . . that country
because of persecution or a well-
founded fear of persecution on account
of race, religion, nationality,
membership in a particular social group,
or political opinion.” INA 101(a)(42)(A),
8 U.S.C. 1101(a)(42)(A). In addition, if
evidence indicates that one or more of
the grounds for mandatory denial may
apply, see INA 208(b)(2)(A)({i)—(vi), 8
U.S.C. 1158(b)(2)(A)(i)—(vi), an alien
must show not only that he or she does
not fit within one of the statutory bars
to granting asylum but also that he or
she is not subject to any “additional
limitations and conditions . . . under
which an alien shall be ineligible for

asylum” established by a regulation that
is “consistent with” section 208 of the
INA, see INA 208(b)(2)(C), 8 U.S.C.
1158(b)(2)(C). The asylum applicant
bears the burden of establishing that the
bar at issue does not apply. 8 CFR
1240.8(d); see also, e.g., Rendon v.
Mukasey, 520 F.3d 967, 973 (9th Cir.
2008) (applying 8 CFR 1240.8(d) in the
context of the aggravated felony bar to
asylum); Chenv. U.S. Att’y Gen., 513
F.3d 1255, 1257 (11th Cir. 2008)
(applying 8 CFR 1240.8(d) in the context
of the persecutor bar); Gaov. U.S. Att’y
Gen., 500 F.3d 93, 98 (2d Cir. 2007)
(same).

Because asylum is a discretionary
benefit, those aliens who are statutorily
eligible for asylum (i.e., those who meet
the definition of “refugee” and are not
subject to a mandatory bar) are not
entitled to it. After demonstrating
eligibility, aliens must further meet their
burden of showing that the Attorney
General or Secretary should exercise his
or her discretion to grant asylum. See
INA 208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A)
(the “Secretary of Homeland Security or
the Attorney General may grant asylum
to an alien” who applies in accordance
with the required procedures and meets
the definition of a “refugee”). The
asylum statute’s grant of discretion “[ils
a broad delegation of power, which
restricts the Attorney General’s
discretion to grant asylum only by
requiring the Attorney General to first
determine that the asylum applicant is
a ‘refugee.”” Komarenko v. INS, 35 F.3d
432, 436 (9th Cir. 1994), overruled on
other grounds by Abebe v. Mukasey, 554
F.3d 1203 (9th Cir. 2009) (en banc) (per
curiam). Immigration judges and asylum
officers exercise that delegated
discretion on a case-by-case basis.

C. Establishing Bars to Asylum

The availability of asylum has long
been qualified both by statutory bars
and by administrative discretion to
create additional bars. Those bars have
developed over time in a back-and-forth
process between Congress and the
Attorney General. The original asylum
statute, as set out in the Refugee Act of
1980, Public Law 96-212, simply
directed the Attorney General to
“establish a procedure for an alien
physically present in the United States
or at a land border or port of entry,
irrespective of such alien’s status, to
apply for asylum, and the alien may be
granted asylum in the discretion of the
Attorney General if the Attorney
General determines that such alien is a
refugee” within the meaning of the INA.
See 8 U.S.C. 1158(a) (1982); see also INS
v. Cardoza-Fonseca, 480 U.S. 421, 427—
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29 (1987) (describing the 1980
provisions).

In the 1980 implementing regulations,
the Attorney General, in his discretion,
established several mandatory bars to
granting asylum that were modeled on
the mandatory bars to eligibility for
withholding of deportation under the
then-existing section 243(h) of the INA.
See Refugee and Asylum Procedures, 45
FR 37392, 37392 (June 2, 1980). Those
regulations required denial of an asylum
application if it was determined that (1)
the alien was “not a refugee within the
meaning of section 101(a)(42)” of the
INA, 8 U.S.C. 1101(a)(42); (2) the alien
had been “firmly resettled in a foreign
country” before arriving in the United
States; (3) the alien “ordered, incited,
assisted, or otherwise participated in the
persecution of any person on account of
race, religion, nationality, membership
in a particular group, or political
opinion”; (4) the alien had “been
convicted by a final judgment of a
particularly serious crime” and
therefore constituted ““a danger to the
community of the United States”; (5)
there were ‘“‘serious reasons for
considering that the alien ha[d]
committed a serious nonpolitical crime
outside the United States prior to the
arrival of the alien in the United States”;
or (6) there were ‘“‘reasonable grounds
for regarding the alien as a danger to the
security of the United States.” See 45 FR
at 37394-95.

In 1990, the Attorney General
substantially amended the asylum
regulations while retaining the
mandatory bars for aliens who (1)
persecuted others on account of a
protected ground; (2) were convicted of
a particularly serious crime in the
United States; (3) firmly resettled in
another country; or (4) presented
reasonable grounds to be regarded as a
danger to the security of the United
States. See Asylum and Withholding of
Deportation Procedures, 55 FR 30674,
30683 (July 27, 1990); see also Yang v.
INS, 79 F.3d 932, 936-39 (9th Cir. 1996)
(upholding firm-resettlement bar);
Komarenko, 35 F.3d at 436 (upholding
particularly-serious-crime bar),
abrogated on other grounds, Abebe v.
Mukasey, 554 F.3d 1203 (9th Cir. 2009)
(en banc). In the Immigration Act of
1990, Congress added an additional
mandatory bar to applying for or being
granted asylum for “an[y] alien who has
been convicted of an aggravated felony.”
Public Law 101-649, sec. 515 (1990).

In the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996
(“IIRIRA”), Public Law 104-208, div. C,
and the Antiterrorism and Effective
Death Penalty Act of 1996, Public Law
104-132, Congress amended section 208

of the INA, 8 U.S.C. 1158, to include the
asylum provisions in effect today:
Among other things, Congress
designated three categories of aliens
who, with limited exceptions, are
ineligible to apply for asylum: (1) Aliens
who can be removed to a safe third
country pursuant to a bilateral or
multilateral agreement; (2) aliens who
failed to apply for asylum within one
year of arriving in the United States; and
(3) aliens who have previously applied
for asylum and had the application
denied. Public Law 104-208, div. C, sec.
604(a); see INA 208(a)(2)(A)—(C), 8
U.S.C. 1158(a)(2)(A)—-(C). Congress also
adopted six mandatory bars to granting
asylum, which largely tracked the pre-
existing asylum regulations. These bars
prohibited asylum for (1) aliens who
“ordered, incited, or otherwise
participated” in the persecution of
others on account of a protected ground;
(2) aliens convicted of a “particularly
serious crime” in the United States; (3)
aliens who committed a “‘serious
nonpolitical crime outside the United
States” before arriving in the United
States; (4) aliens who are a ‘““danger to
the security of the United States”; (5)
aliens who are inadmissible or
removable under a set of specified
grounds relating to terrorist activity; and
(6) aliens who have “firmly resettled in
another country prior to arriving in the
United States.” Public Law 104-208,
div. C, sec. 604(a); see INA
208(b)(2)(A)(i)—(vi), 8 U.S.C.
1158(b)(2)(A)(i)—(vi). Congress further
added that aggravated felonies, defined
in 8 U.S.C. 1101(a)(43), would be
considered “‘particularly serious
crime[s].” Public Law 104-208, div. C,
sec. 604(a); see INA 201(a)(43), 8 U.S.C.
1101(a)(43).

Although Congress enacted specific
bars to asylum eligibility, that statutory
list is not exhaustive. Congress, in
ITIRIRA, expressly authorized the
Attorney General to expand upon two of
those exceptions—the bars for
“particularly serious crimes” and
““serious nonpolitical offenses.”” While
Congress prescribed that all aggravated
felonies constitute particularly serious
crimes, Congress further provided that
the Attorney General may ‘“‘designate by
regulation offenses that will be
considered” a “particularly serious
crime,” the perpetrator of which
“constitutes a danger to the community
of the United States.” Public Law 104—
208, div. C, sec. 604(a); see INA
208(b)(2)(A)(ii), (B)(ii), 8 U.S.C.
1158(b)(2)(A)(ii), (B)(ii). Courts and the
Board have long held that this grant of
authority also authorizes the Board to
identify additional particularly serious

crimes (beyond aggravated felonies)
through case-by-case adjudication. See,
e.g., Delgado v. Holder, 648 F.3d 1095,
1106 (9th Cir. 2011) (en banc) (finding
that Congress’s decisions over time to
amend the particularly serious crime bar
by statute did not call into question the
Board’s additional authority to name
serious crimes via case-by-case
adjudication); Ali v. Achim, 468 F.3d
462, 468—69 (7th Cir. 2006) (relying on
the absence of an explicit statutory
mandate that the Attorney General
designate “‘particular serious crimes”
only via regulation). Congress likewise
authorized the Attorney General to
designate by regulation offenses that
constitute ““a serious nonpolitical crime
outside the United States prior to the
arrival of the alien in the United States.”
Public Law 104-208, div. C, sec. 604(a);
see INA 208(b)(2)(A)(iii), (B)(ii), 8 U.S.C.
1158(b)(2)(A)({ii), (B)(ii).2

Congress further provided the
Attorney General with the authority, by
regulation, to “establish additional
limitations and conditions, consistent
with [section 208 of the INA], under
which an alien shall be ineligible for
asylum under paragraph (1).” Public
Law 104-208, div. C, sec. 604(a); see
INA 208(b)(2)(C), 8 U.S.C. 1158(b)(2)(C).
As the Tenth Circuit has recognized,
“the statute clearly empowers” the
Attorney General and the Secretary to
“adopt[] further limitations” on asylum
eligibility. R-S—C, 869 F.3d at 1187 &
n.9. By allowing the creation by
regulation of “additional limitations and
conditions,” the statute gives the
Attorney General and the Secretary
broad authority in determining what the
“limitations and conditions” should be.
The additional limitations on eligibility
must be established by regulation,”
and must be “‘consistent with” the rest
of section 208 of the INA. INA
208(b)(2)(C), 8 U.S.C. 1158(b)(2)(C).

Thus, the Attorney General has
previously invoked section 208(b)(2)(C)
of the INA to limit eligibility for asylum
based on a “fundamental change in
circumstances” and on the ability of an
applicant to safely relocate internally
within the alien’s country of nationality
or of last habitual residence. See
Asylum Procedures, 65 FR 76121, 76126
(Dec. 6, 2000). More recently, the
Attorney General and Secretary invoked
section 208(b)(2)(C) to limit eligibility
for asylum for aliens subject to a bar on
entry under certain presidential
proclamations. See Aliens Subject to a
Bar on Entry Under Certain Presidential

2These provisions continue to refer only to the
Attorney General, but the Departments interpret the
provisions to also apply to the Secretary by
operation of the HSA, Public Law 107-296. See 6
U.S.C. 552; 8 U.S.C. 1103(a)(1).
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Proclamations; Procedures for
Protection Claims, 83 FR 55934 (Nov. 9,
2018).3 The courts have also viewed
section 208(b)(2)(C) as conferring broad
discretion, including to render aliens
ineligible for asylum based on fraud.
See R-5-C, 869 F.3d at 1187; Nijjar v.
Holder, 689 F.3d 1077, 1082 (9th Cir.
2012) (noting that fraud can be “one of
the ‘additional limitations . . . under
which an alien shall be ineligible for
asylum’ that the Attorney General is
authorized to establish by regulation”).

Section 208(d)(5) of the INA, 8 U.S.C.
1158(d)(5), also establishes certain
procedures for consideration of asylum
applications. But Congress specified
that the Attorney General “may provide
by regulation for any other conditions or
limitations on the consideration of an
application for asylum,” so long as
those limitations are “not inconsistent
with this chapter.” INA 208(d)(5)(B), 8
U.S.C. 1158(d)(5)(B).

In sum, the current statutory
framework leaves the Attorney General
(and, after the HSA, also the Secretary)
significant discretion to adopt
additional bars to asylum eligibility. As
noted above, when creating mandatory
bars to asylum eligibility in the IIRIRA,
Congress simultaneously delegated the
authority to create additional bars in
section 1158(b)(2)(C). Public Law 104—
208, sec. 604 (codified at 8 U.S.C.
1158(b)(2)). Pursuant to this broad
delegation of authority, the Attorney
General and the Secretary have in the
past acted to protect the integrity of the
asylum system by limiting eligibility for
those who do not truly require this
country’s protection, and do so again
here. See, e.g., 83 FR at 55944; 65 FR at
76126.

In promulgating this rule, the
Departments rely on the broad authority
granted by 8 U.S.C. 1158(b)(2)(C) to
protect the “core regulatory purpose” of
asylum law by prioritizing applicants
“with nowhere else to turn.”” Matter of
B-R-, 26 I&N Dec. 119, 122 (BIA 2013)
(internal quotation marks omitted)
(explaining that, in light of asylum law’s
““core regulatory purpose,” several
provisions of the U.S. Code “limit an
alien’s ability to claim asylum in the
United States when other safe options
are available”). Such prioritization is
consistent with the purpose of the
statutory firm-resettlement bar (8 U.S.C.
1158(b)(2)(A)(vi)), which likewise was
implemented to limit the availability of
asylum for those who are seeking to
choose among a number of safe

3 This rule is currently subject to a preliminary
injunction against its enforcement. See East Bay
Sanctuary Covenant v. Trump, 354 F. Supp. 3d
1094, 1115, 1121 (N.D. Cal. 2018), on remand from
909 F.3d 1219 (9th Cir. 2018).

countries. See Sall v. Gonzales, 437 F.3d
229, 233 (2d Cir. 2006); Matter of A-G-
G-, 25 I&N Dec. 486, 503 (BIA 2011); see
also 8 U.S.C. 1158(a)(2)(A) (providing
that aliens who may be removed,
pursuant to a bilateral or multilateral
agreement, to a safe third country may
not apply for asylum, and further
demonstrating the intention of Congress
to afford asylum protection only to
those applicants who cannot seek
effective protection in third countries).
The concern with avoiding such forum-
shopping has only been heightened by
the dramatic increase in aliens entering
or arriving in the United States along
the southern border after transiting
through one or more third countries
where they could have sought
protection, but did not. See infra at 33—
41; Kalubi v. Ashcroft, 364 F.3d 1134,
1140 (9th Cir. 2004) (noting that forum-
shopping might be “part of the totality
of circumstances that sheds light on a
request for asylum in this country”).
While under the current regulatory
regime the firm-resettlement bar applies
only in circumstances in which offers of
permanent status have been extended by
third countries, see 8 CFR 208.15,
1208.15, the additional bar created by
this rule also seeks—Ilike the firm-
resettlement bar—to deny asylum
protection to those persons effectively
choosing among several countries where
avenues to protection from return to
persecution are available by waiting
until they reach the United States to
apply for protection. See Sall, 437 F.3d
at 233. Thus, the rule is well within the
authority conferred by section
208(b)(2)(C).

D. Other Forms of Protection

Aliens who are not eligible to apply
for or receive a grant of asylum, or who
are denied asylum on the basis of the
Attorney General’s or the Secretary’s
discretion, may nonetheless qualify for
protection from removal under other
provisions of the immigration laws. A
defensive application for asylum that is
submitted by an alien in removal
proceedings is deemed an application
for statutory withholding of removal
under section 241(b)(3) of the INA, 8
U.S.C. 1231(b)(3). See 8 CFR
208.30(e)(2)—(4); 8 CFR 1208.16(a). And
an immigration judge may also consider
an alien’s eligibility for withholding and
deferral of removal under regulations
issued pursuant to the implementing
legislation regarding U.S. obligations
under Article 3 of the Convention
against Torture and Other Cruel,
Inhuman or Degrading Treatment or
Punishment (“CAT”). See Foreign
Affairs Reform and Restructuring Act of
1998, Public Law 105-277, sec. 2242(b)

(1998); 8 CFR 1208.13(c); 8 CFR
1208.3(b), see also 8 CFR 1208.16(c) and
1208.17.

Those forms of protection bar an
alien’s removal to any country where
the alien would “more likely than not”
face persecution or torture, meaning that
the alien would face a clear probability
that his or her life or freedom would be
threatened on account of a protected
ground or a clear probability of torture.
8 CFR 1208.16(b)(2), (c)(2); see
Kouljinski v. Keisler, 505 F.3d 534, 544
(6th Cir. 2007); Sulaiman v. Gonzales,
429 F.3d 347, 351 (1st Cir. 2005). Thus,
if an alien proves that it is more likely
than not that the alien’s life or freedom
would be threatened on account of a
protected ground, but is denied asylum
for some other reason—for instance,
because of a statutory exception, an
eligibility bar adopted by regulation, or
a discretionary denial of asylum—the
alien nonetheless may be entitled to
statutory withholding of removal if not
otherwise barred from that form of
protection. INA 241(b)(3)(A), 8 U.S.C.
1231(b)(3)(A); 8 CFR 208.16, 1208.16;
see also Garcia v. Sessions, 856 F.3d 27,
40 (1st Cir. 2017) (“[Wlithholding of
removal has long been understood to be
a mandatory protection that must be
given to certain qualifying aliens, while
asylum has never been so understood.”).
Likewise, an alien who establishes that
he or she will more likely than not face
torture in the country of removal will
qualify for CAT protection. See 8 CFR
208.16(c), 208.17(a), 1208.16(c),
1208.17(a). In contrast to the more
generous benefits available through
asylum, statutory withholding and CAT
protection do not: (1) Prohibit the
Government from removing the alien to
a third country where the alien would
not face the requisite probability of
persecution or torture (even in the
absence of an agreement with that third
country); (2) create a path to lawful
permanent resident status and
citizenship; or (3) afford the same
ancillary benefits (such as derivative
protection for family members) and
access to Federal means-tested public
benefits. See R-S-C, 869 F.3d at 1180.

E. Implementation of International
Treaty Obligations

The framework described above is
consistent with certain U.S. obligations
under the 1967 Protocol relating to the
Status of Refugees (‘‘Refugee Protocol”),
which incorporates Articles 2-34 of the
1951 Convention relating to the Status
of Refugees (“Refugee Convention’), as
well as U.S. obligations under Article 3
of the CAT. Neither the Refugee
Protocol nor the CAT is self-executing
in the United States. See Khan v.
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Holder, 584 F.3d 773, 783 (9th Cir.
2009) (“[TThe [Refugee] Protocol is not
self-executing.”); Auguste v. Ridge, 395
F.3d 123, 132 (3d Cir. 2005) (the CAT
“was not self-executing”). These treaties
are not directly enforceable in U.S. law,
but some of their obligations have been
implemented by domestic legislation.
For example, the United States has
implemented the non-refoulement
provisions of these treaties—i.e.,
provisions prohibiting the return of an
individual to a country where he or she
would face persecution or torture—
through the withholding of removal
provisions at section 241(b)(3) of the
INA and the CAT regulations, rather
than through the asylum provisions at
section 208 of the INA. See Cardoza-
Fonseca, 480 U.S. at 440—41; Foreign
Affairs Reform and Restructuring Act of
1998 at sec. 2242(b); 8 CFR 208.16(b)—
(c), 208.17-208.18; 1208.16(b)—(c),
1208.17-1208.18. Limitations on the
availability of asylum that do not affect
the statutory withholding of removal or
protection under the CAT regulations
are consistent with these provisions. See
R-S-C, 869 F.3d at 1188 & n. 11; Cazun
v. U.S. Att’y Gen., 856 F.3d 249, 257 &
n.16 (3d Cir. 2017); Ramirez-Mejia v.
Lynch, 813 F.3d 240, 241 (5th Cir. 2016).

Courts have rejected arguments that
the Refugee Convention, as
implemented, requires that every
qualified refugee receive asylum. For
example, the Supreme Court has made
clear that Article 34, which concerns the
assimilation and naturalization of
refugees, is precatory and not
mandatory, and, accordingly, does not
mandate that all refugees be granted
asylum. See Cardoza-Fonseca, 480 U.S.
at 441. Section 208 of the INA reflects
that Article 34 is precatory and not
mandatory, and accordingly does not
provide that all refugees shall receive
asylum. See id.; see also R-S-C, 869
F.3d at 1188; Mejia v. Sessions, 866 F.3d
573, 588 (4th Cir. 2017); Cazun, 856
F.3d at 257 & n. 16; Garcia, 856 F.3d at
42; Ramirez-Mejia, 813 F.3d at 241. As
noted above, Congress has also
recognized the precatory nature of
Article 34 by imposing various statutory
exceptions and by authorizing the
creation of new bars to asylum
eligibility through regulation.

Courts have likewise rejected
arguments that other provisions of the
Refugee Convention require every
refugee to receive asylum. For example,
courts have held, in the context of
upholding the bar on eligibility for
asylum in reinstatement proceedings
under section 241(a)(5) of the INA, 8
U.S.C. 1231(a)(5), that limiting the
ability to apply for asylum does not
constitute a prohibited “penalty’” under

Article 31(1) of the Refugee Convention.
Mejia, 866 F.3d at 588; Cazun, 856 F.3d
at 257 & n.16. Courts have also rejected
the argument that Article 28 of the
Refugee Convention, governing the
issuance of international travel
documents for refugees “lawfully
staying” in a country’s territory,
mandates that every person who might
qualify for statutory withholding must
also be granted asylum. R-S-C, 869 F.3d
at 1188; Garcia, 856 F.3d at 42.

IV. Regulatory Changes

A. Limitation on Eligibility for Asylum
for Aliens Who Enter or Attempt To
Enter the United States Across the
Southern Land Border After Failing To
Apply for Protection in at Least One
Country Through Which They Transited
En Route to the United States

Pursuant to section 208(b)(2)(C) of the
INA, 8 U.S.C. 1158(b)(2)(C), the
Departments are revising 8 CFR
208.13(c) and 8 CFR 1208.13(c) to add
a new mandatory bar to eligibility for
asylum for an alien who enters or
attempts to enter the United States
across the southern border, but who did
not apply for protection from
persecution or torture where it was
available in at least one third country
outside the alien’s country of
citizenship, nationality, or last lawful
habitual residence through which he or
she transited en route to the United
States, such as in Mexico via that
country’s robust protection regime. The
bar would be subject to several limited
exceptions, for (1) an alien who
demonstrates that he or she applied for
protection from persecution or torture in
at least one of the countries through
which the alien transited en route to the
United States, and the alien received a
final judgment denying the alien
protection in such country; (2) an alien
who demonstrates that he or she
satisfies the definition of “victim of a
severe form of trafficking in persons”
provided in 8 CFR 214.11; or (3) an
alien who has transited en route to the
United States through only a country or
countries that were not parties to the
1951 Convention relating to the Status
of Refugees, the 1967 Protocol, or the
CAT.

In all cases the burden would remain
with the alien to establish eligibility for
asylum consistent with current law,
including—if the evidence indicates
that a ground for mandatory denial
applies—the burden to prove that a
ground for mandatory denial of the
asylum application does not apply. 8
CFR 1240.8(d).

In addition to establishing a new
mandatory bar for asylum eligibility for

an alien who enters or attempts to enter
the United States across the southern
border after failing to apply for
protection from persecution or torture in
at least one third country outside the
alien’s country of citizenship,
nationality, or last lawful habitual
residence through which he or she
transited en route to the United States,
this rule would also modify certain
aspects of the process for screening fear
claims asserted by such aliens who are
subject to expedited removal under
section 235(b)(1) of the INA, 8 U.S.C.
1225(b)(1). Under current procedures,
aliens subject to expedited removal may
avoid being removed by making a
threshold showing of a credible fear of
persecution or torture at an initial
screening interview. At present, those
aliens are often released into the interior
of the United States pending
adjudication of such claims by an
immigration court in removal
proceedings under section 240 of the
INA, especially if those aliens travel as
family units. Once an alien is released,
adjudications can take months or years
to complete because of the increasing
volume of claims and the need to
expedite cases in which aliens have
been detained. The Departments expect
that a substantial proportion of aliens
subject to a third-country-transit asylum
eligibility bar would be subject to
expedited removal, since approximately
234,534 aliens in FY 2018 who
presented at a port of entry or were
apprehended at the border were referred
to expedited-removal proceedings. The
procedural changes within expedited
removal would be confined to aliens
who are ineligible for asylum because
they are subject to a regulatory bar for
contravening the new mandatory third-
country-transit asylum eligibility bar
imposed by the present rule.

1. Under existing law, expedited-
removal procedures—streamlined
procedures for expeditiously reviewing
claims and removing certain aliens—
apply to those individuals who arrive at
a port of entry or those who have
entered illegally and are encountered by
an immigration officer within 100 miles
of the border and within 14 days of
entering. See INA 235(b), 8 U.S.C.
1225(b); Designating Aliens For
Expedited Removal, 69 FR 48877, 48880
(Aug. 11, 2004). To be subject to
expedited removal, an alien must also
be inadmissible under section
212(a)(6)(C) or (a)(7) of the INA, 8 U.S.C.
1182(a)(6)(C) or (a)(7), meaning that the
alien has either tried to procure
documentation through
misrepresentation or lacks such
documentation altogether. Thus, an
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alien encountered in the interior of the
United States who entered the country
after the publication of this rule
imposing the third-country-transit bar
and who is not otherwise amenable to
expedited removal would be placed in
proceedings under section 240 of the
INA.

Section 235(b)(1) of the INA, 8 U.S.C.
1225(b)(1), prescribes procedures in the
expedited-removal context for screening
an alien’s eligibility for asylum. When
these provisions were being debated in
1996, the House Judiciary Committee
expressed particular concern that
“[e]xisting procedures to deny entry to
and to remove illegal aliens from the
United States are cumbersome and
duplicative,” and that “[t]he asylum
system has been abused by those who
seek to use it as a means of ‘backdoor’
immigration.” H.R. Rep. No. 104-469,
pt. 1, at 107 (1996). The Committee
accordingly described the purpose of
expedited removal and related
procedures as “‘streamlin[ing] rules and
procedures in the Immigration and
Nationality Act to make it easier to deny
admission to inadmissible aliens and
easier to remove deportable aliens from
the United States.” Id. at 157; see Am.
Immigration Lawyers Ass’n v. Reno, 18
F. Supp. 2d 38, 41 (D.D.C. 1998), aff'd,
199 F.3d 1352 (D.C. Cir. 2000) (rejecting
several constitutional challenges to
IIRIRA and describing the expedited-
removal process as a “‘summary removal
process for adjudicating the claims of
aliens who arrive in the United States
without proper documentation”).

Congress thus provided that aliens
“inadmissible under [8 U.S.C.]
1182(a)(6)(C) or 1182(a)(7)” shall be
“removed from the United States
without further hearing or review unless
the alien indicates either an intention to
apply for asylum under [8 U.S.C. 1158]
or a fear of persecution.” INA
235(b)(1)(A)(), 8 U.S.C. 1225(b)(1)(A)({);
see INA 235(b)(1)(A)(ii), 8 U.S.C.
1225(b)(1)(A)(ii) (such aliens shall be
referred ““for an interview by an asylum
officer”). On its face, the statute refers
only to proceedings to establish
eligibility for an affirmative grant of
asylum, not to statutory withholding of
removal or CAT protection against
removal to a particular country.

An alien referred for a credible-fear
interview must demonstrate a “credible
fear,” defined as a “‘significant
possibility, taking into account the
credibility of the statements made by
the alien in support of the alien’s claim
and such other facts as are known to the
officer, that the alien could establish
eligibility for asylum under [8 U.S.C.
1158].” INA 235(b)(1)(B)(v), 8 U.S.C.
1225(b)(1)(B)(v). According to the House

report, “[t]he credible-fear standard
[wals designed to weed out non-
meritorious cases so that only
applicants with a likelihood of success
will proceed to the regular asylum
process.” H.R. Rep. No. 10469, at 158.

If the asylum officer determines that
the alien lacks a credible fear, then the
alien may request review by an
immigration judge. INA
235(b)(1)(B)(iii)(I1I), 8 U.S.C.
1225(b)(1)(B)(iii)(II). If the immigration
judge concurs with the asylum officer’s
negative credible-fear determination,
then the alien shall be removed from the
United States without further review by
either the Board or the courts. INA
235(b)(1)(B)(iii)(D), (b)(1)(C), 8 U.S.C.
1225(b)(1)(B)(iii)(I), (b)(1)(C); INA
242(a)(2)(A)(iii), (e)(5), 8 U.S.C.
1252(a)(2)(A)(iii), (e)(5). By contrast, if
the asylum officer or immigration judge
determines that the alien has a credible
fear—i.e., ““a significant possibility . . .
that the alien could establish eligibility
for asylum,” INA 235(b)(1)(B)(v), 8
U.S.C. 1225(b)(1)(B)(v)—then the alien,
under current regulations, is placed in
section 240 proceedings for a full
hearing before an immigration judge,
with appeal available to the Board and
review in the Federal courts of appeals,
see INA 235(b)(1)(B)(ii), (b)(2)(A), 8
U.S.C. 1225(b)(1)(B)(ii), (b)(2)(A); INA
242(a), 8 U.S.C. 1252(a); 8 CFR
208.30(e)(5), 1003.1.

By contrast, section 235 of the INA is
silent regarding procedures for the
granting of statutory withholding of
removal and CAT protection; indeed,
section 235 predates the legislation
directing implementation of U.S.
obligations under Article 3 of the CAT.
See Foreign Affairs Reform and
Restructuring Act of 1998 at sec. 2242(b)
(requiring implementation of the CAT);
IIRIRA at sec. 302 (revising section 235
of the INA to include procedures for
dealing with inadmissible aliens who
intend to apply for asylum). The legal
standards for ultimately meeting the
statutory standards for asylum on the
merits versus statutory withholding or
CAT protection are also different.
Asylum requires an applicant to
ultimately establish a “well-founded
fear” of persecution, which has been
interpreted to mean a “reasonable
possibility”” of persecution—a “more
generous’’ standard than the “clear
probability”” of persecution or torture
standard that applies to statutory
withholding or CAT protection. See INS
v. Stevic, 467 U.S. 407, 425, 429-30
(1984); Santosa v. Mukasey, 528 F.3d
88, 92 & n.1 (1st Cir. 2008); compare 8
CFR 1208.13(b)(2)({)(B), with 8 CFR
1208.16(b)(2), (c)(2). As a result,
applicants who establish eligibility for

asylum are not necessarily eligible for
statutory withholding or CAT
protection.

Current regulations instruct USCIS
adjudicators and immigration judges to
treat an alien’s request for asylum in
expedited-removal proceedings under
section 1225(b) as a request for statutory
withholding and CAT protection as
well. See 8 CFR 208.13(c)(1),
208.30(e)(2)-(4), 1208.13(c)(1),
1208.16(a). In the context of expedited-
removal proceedings, “‘credible fear of
persecution” is defined to mean a
“significant possibility” that the alien
“could establish eligibility for asylum,”
not the CAT or statutory withholding.
INA 235(b)(1)(B)(v), 8 U.S.C.
1225(b)(1)(B)(v). Regulations
nevertheless have generally provided
that aliens in expedited removal should
be subject to the same process and
screening standard for considering
statutory withholding of removal claims
under INA 241(b)(3), 8 U.S.C.
1231(b)(3), and claims for protection
under the CAT regulations, as they are
for asylum claims. See 8 CFR
208.30(e)(2)—(4).

Thus, when the former Immigration
and Naturalization Service provided for
claims for statutory withholding of
removal and CAT protection to be
considered in the same expedited-
removal proceedings as asylum, the
result was that if an alien showed that
there was a significant possibility of
establishing eligibility for asylum and
was therefore referred for removal
proceedings under section 240 of the
INA, any potential statutory
withholding and CAT claims the alien
might have had were referred as well.
This was done on the assumption that
it would not “disrupt[] the streamlined
process established by Congress to
circumvent meritless claims.”
Regulations Concerning the Convention
Against Torture, 64 FR 8478, 8485 (Feb.
19, 1999). But while the INA authorizes
the Attorney General and Secretary to
provide for consideration of statutory
withholding and CAT claims together
with asylum claims or other matters that
may be considered in removal
proceedings, the INA does not mandate
that approach, see Foti v. INS, 375 U.S.
217, 229-30 & n.16 (1963), or that they
be considered in the same manner.

Since 1999, regulations also have
provided for a distinct ‘‘reasonable fear”
screening process for certain aliens who
are categorically ineligible for asylum
and can thus make claims only for
statutory withholding or CAT
protection. See 8 CFR 208.31.
Specifically, if an alien is subject to
having a previous order of removal
reinstated or is a non-permanent
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resident alien subject to an
administrative order of removal
resulting from an aggravated felony
conviction, then he or she is
categorically ineligible for asylum. See
id. § 208.31(a), (e). Such an alien can be
placed in withholding-only proceedings
to adjudicate his statutory withholding
or CAT claims, but only if he first
establishes a “reasonable fear” of
persecution or torture through a
screening process that tracks the
credible-fear process. See id. § 208.31(c),
(e).
To establish a reasonable fear of
persecution or torture, an alien must
establish a “reasonable possibility that
[the alien] would be persecuted on
account of his or her race, religion,
nationality, membership in a particular
social group or political opinion, or a
reasonable possibility that he or she
would be tortured in the country of
removal.” Id. § 208.31(c). “This . . .
screening process is modeled on the
credible-fear screening process, but
requires the alien to meet a higher
screening standard.”” Regulations
Concerning the Convention Against
Torture, 64 FR at 8485; see also Garcia
v. Johnson, No. 14—-CV-01775, 2014 WL
6657591, at *2 (N.D. Cal. Nov. 21, 2014)
(describing the aim of the regulations as
providing “fair and efficient
procedures” in reasonable-fear
screening that would comport with U.S.
international obligations).

Significantly, when establishing the
reasonable-fear screening process, DOJ
explained that the two affected
categories of aliens should be screened
based on the higher reasonable-fear
standard because, “[u]nlike the broad
class of arriving aliens who are subject
to expedited removal, these two classes
of aliens are ineligible for asylum,” and
may be entitled only to statutory
withholding of removal or CAT
protection. Regulations Concerning the
Convention Against Torture, 64 FR at
8485. “Because the standard for
showing entitlement to these forms of
protection (a clear probability of
persecution or torture) is significantly
higher than the standard for asylum (a
well-founded fear of persecution), the
screening standard adopted for initial
consideration of withholding and
deferral requests in these contexts is
also higher.” Id.

2. Drawing on the established
framework for considering whether to
grant withholding of removal or CAT
protection in the reasonable-fear
context, this interim rule establishes a
bifurcated screening process for aliens
subject to expedited removal who are
ineligible for asylum by virtue of falling
subject to this rule’s third-country-

transit eligibility bar, but who express a
fear of return or seek statutory
withholding or CAT protection. The
Attorney General and Secretary have
broad authority to implement the
immigration laws, see INA 103, 8 U.S.C.
1103, including by establishing
regulations, see INA 103(a)(3), 8 U.S.C.
1103(a)(3), and to regulate “conditions
or limitations on the consideration of an
application for asylum,” id.
1158(d)(5)(B). Furthermore, the
Secretary has the authority—in his “sole
and unreviewable discretion,” the
exercise of which may be “modified at
any time”—to designate additional
categories of aliens that will be subject
to expedited-removal procedures, so
long as the designated aliens have not
been admitted or paroled nor
continuously present in the United
States for two years. INA
235(b)(1)(A)(iii), 8 U.S.C.
1225(b)(1)(A)(iii). The Departments have
frequently invoked these authorities to
establish or modify procedures affecting
aliens in expedited-removal
proceedings, as well as to adjust the
categories of aliens subject to particular
procedures within the expedited-
removal framework.

This rule does not change the
credible-fear standard for asylum
claims, although the regulation would
expand the scope of the inquiry in the
process. An alien who is subject to the
third-country-transit bar and
nonetheless has entered the United
States along the southern land border
after the effective date of this rule
creating the bar would be ineligible for
asylum and would thus not be able to
establish a “significant possibility . . .
[of] eligibility for asylum under section
1158.” INA 235(b)(1)(B)(v), 8 U.S.C.
1225(b)(1)(B)(v). Consistent with section
235(b)(1)(B)(iii)(IM) of the INA, the alien
could still obtain review from an
immigration judge regarding whether
the asylum officer correctly determined
that the alien was subject to a limitation
or suspension on entry imposed by the
third-country-transit bar. Further,
consistent with section 235(b)(1)(B) of
the INA, if the immigration judge
reversed the asylum officer’s
determination, the alien could assert the
asylum claim in section 240
proceedings.

Aliens determined to be ineligible for
asylum by virtue of falling subject to the
third-country-transit bar, however,
would still be screened, but in a manner
that reflects that their only viable claims
could be for statutory withholding or
CAT protection pursuant to 8 CFR
208.30(e)(2)—(4) and 1208.16. After
determining the alien’s ineligibility for
asylum under the credible-fear standard,

the asylum officer would apply the
long-established reasonable-fear
standard to assess whether further
proceedings on a possible statutory
withholding or CAT protection claim
are warranted. If the asylum officer
determined that the alien had not
established the requisite reasonable fear,
the alien then could seek review of that
decision from an immigration judge
(just as the alien may under existing 8
CFR 208.30 and 208.31), and would be
subject to removal only if the
immigration judge agreed with the
negative reasonable-fear finding.
Conversely, if either the asylum officer
or the immigration judge determined
that the alien cleared the reasonable-fear
threshold, the alien would be put in
section 240 proceedings, just like aliens
who receive a positive credible-fear
determination for asylum. Employing a
reasonable-fear standard in this context,
for this category of ineligible aliens,
would be consistent with DOJ’s
longstanding rationale that “aliens
ineligible for asylum,” who could only
be granted statutory withholding of
removal or CAT protection, should be
subject to a different screening standard
that would correspond to the higher bar
for actually obtaining these forms of
protection. See Regulations Concerning
the Convention Against Torture, 64 FR
at 8485 (‘“‘Because the standard for
showing entitlement to these forms of
protection . . . is significantly higher
than the standard for asylum[,]. . . the
screening standard adopted for initial
consideration of withholding and
deferral requests in these contexts is
also higher.”).

3. The screening process established
by the interim rule accordingly will
proceed as follows. For an alien subject
to expedited removal, DHS will
ascertain whether the alien seeks
protection, consistent with INA
235(b)(1)(A)(ii), 8 U.S.C.
1225(b)(1)(A)(ii). All such aliens will
continue to go before an asylum officer
for screening, consistent with INA
235(b)(1)(B), 8 U.S.C. 1225(b)(1)(B). The
asylum officer will ask threshold
questions to elicit whether an alien is
ineligible for a grant of asylum pursuant
to the third-country-transit bar. If there
is a significant possibility that the alien
is not subject to the eligibility bar (and
the alien otherwise demonstrates that
there is a significant possibility that he
or she can establish eligibility for
asylum), then the alien will have
established a credible fear.

If, however, an alien lacks a
significant possibility of eligibility for
asylum because of the third-country-
transit bar, then the asylum officer will
make a negative credible-fear finding.
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The asylum officer will then apply the
reasonable-fear standard to assess the
alien’s claims for statutory withholding
of removal or CAT protection.

An alien subject to the third-country-
transit asylum eligibility bar who clears
the reasonable-fear screening standard
will be placed in section 240
proceedings, just as an alien who clears
the credible-fear standard will be. In
those proceedings, the alien will also
have an opportunity to raise whether
the alien was correctly identified as
subject to the third-country-transit
ineligibility bar to asylum, as well as
other claims. If an immigration judge
determines that the alien was
incorrectly identified as subject to the
third-country-transit bar, the alien will
be able to apply for asylum. Such aliens
can appeal the immigration judge’s
decision in these proceedings to the
Board and then seek review from a
Federal court of appeals.

Conversely, an alien who is found to
be subject to the third-country-transit
asylum eligibility bar and who does not
clear the reasonable-fear screening
standard can obtain review of both of
those determinations before an
immigration judge, just as immigration
judges currently review negative
credible-fear and reasonable-fear
determinations. If the immigration judge
finds that either determination was
incorrect, then the alien will be placed
into section 240 proceedings. In
reviewing the determinations, the
immigration judge will decide de novo
whether the alien is subject to the third-
country-transit asylum eligibility bar. If,
however, the immigration judge affirms
both determinations, then the alien will
be subject to removal without further
appeal, consistent with the existing
process under section 235 of the INA. In
short, aliens subject to the third-
country-transit asylum eligibility bar
will be processed through existing
procedures by DHS and EOIR in
accordance with 8 CFR 208.30 and
1208.30, but will be subject to the
reasonable-fear standard as part of those
procedures with respect to their
statutory withholding and CAT
protection claims.

4. The above process will not affect
the process in 8 CFR 208.30(e)(5) (to be
redesignated as 8 CFR 208.30(e)(5)(i)
under this rule) for certain existing
statutory bars to asylum eligibility.
Under that regulatory provision, many
aliens who appear to fall within an
existing statutory bar, and thus appear
to be ineligible for asylum, can
nonetheless be placed in section 240
proceedings and have their asylum
claim adjudicated by an immigration
judge, if they establish a credible fear of

persecution, followed by further review
of any denial of their asylum
application before the Board and the
courts of appeals.

B. Anticipated Effects of the Rule

When the expedited procedures were
first implemented approximately two
decades ago, very few aliens within
those proceedings claimed a fear of
persecution. Since then, the numbers
have dramatically increased. In FY
2018, USCIS received 99,035 credible-
fear claims, a 175 percent increase from
five years earlier and a 1,883 percent
increase from ten years earlier. FY 2019
is on track to see an even greater
increase in claims, with more than
35,000 credible-fear claims received in
the first four months of the fiscal year.
This unsustainable, increased burden on
the U.S. immigration system also
extends to DOJ: Immigration courts
received over 162,000 asylum
applications in FY 2018, a 270 percent
increase from five years earlier.

This dramatic increase in credible-
fear claims has been complicated by a
demographic shift in the alien
population crossing the southern border
from Mexican single adult males to
predominantly Central American family
units and unaccompanied alien minors.
Historically, aliens coming unlawfully
to the United States along the southern
land border were predominantly
Mexican single adult males who
generally were removed or who
voluntarily departed within 48 hours if
they had no legal right to stay in the
United States. As of January 2019, more
than 60 percent are family units and
unaccompanied alien children; 60
percent are non-Mexican. In FY 2017,
CBP apprehended 94,285 family units
from the Northern Triangle countries at
the southern land border. Of those
family units, 99 percent remained in the
country (as of January 2019). And, while
Mexican single adults who are not
legally eligible to remain in the United
States may be immediately repatriated
to Mexico, it is more difficult to
expeditiously repatriate family units
and unaccompanied alien children not
from Mexico or Canada. And the long
and arduous journey of children to the
United States brings with it a great risk
of harm that could be relieved if
individuals were to more readily avail
themselves of legal protection from
persecution in a third country closer to
the child’s country of origin.

Even though the overall number of
apprehensions of illegal aliens was
relatively higher two decades ago than
it is today (around 1.6 million in 2000),
given the demographic of aliens arriving
to the United States at that time, they

could be processed and removed more
quickly, often without requiring
detention or lengthy court proceedings.
Moreover, apprehension numbers in
past years often reflected individuals
being apprehended multiple times over
the course of a given year.

In recent years, the United States has
seen a large increase in the number and
proportion of inadmissible aliens
subject to expedited removal who claim
a fear of persecution or torture and are
subsequently placed into removal
proceedings before an immigration
judge. This is particularly true for non-
Mexican aliens, who now constitute the
overwhelming majority of aliens
encountered along the southern border
with Mexico, and the overwhelming
majority of aliens who assert claims of
fear. But while the number of non-
Mexican aliens encountered at the
southern border has dramatically
increased, a substantial number of such
aliens failed to apply for asylum or
refugee status in Mexico—despite the
availability of a functioning asylum
system.

In May of FY 2017, DHS recorded
7,108 enforcement actions with non-
Mexican aliens along the southern
border—which accounted for roughly 36
percent of all enforcement actions along
the southern border that month. In May
of FY 2018, DHS recorded 32,477
enforcement actions with non-Mexican
aliens along the southern border—
which accounted for roughly 63 percent
of that month’s enforcement actions
along the southern border. And in May
of FY 2019, DHS recorded 121,151
enforcement actions with non-Mexican
aliens along the southern border—
which accounted for approximately 84
percent of enforcement actions along the
southern border that month.
Accordingly, the number of enforcement
actions involving non-Mexican aliens
increased by more than 1,600 percent
from May FY 2017 to May FY 2019, and
the percentage of enforcement actions at
the southern land border involving non-
Mexican aliens increased from 36
percent to 84 percent. Overall, southern
border non-Mexican enforcement
actions in FY 2017 totaled 233,411; they
increased to 298,503 in FY 2018; and, in
the first eight months of FY 2019
(through May) they already total
524,446.

This increase corresponds to a
growing trend over the past decade, in
which the overall percentage of all
aliens subject to expedited removal who
are referred for a credible-fear interview
by DHS jumped from approximately 5
percent to above 40 percent. The total
number of aliens referred by DHS for
credible-fear screening increased from
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fewer than 5,000 in FY 2008 to more
than 99,000 in FY 2018. The percentage
of aliens who receive asylum remains
small. In FY 2018, DHS asylum officers
found over 75 percent of interviewed
aliens to have a credible fear of
persecution or torture and referred them
for proceedings before an immigration
judge within EOIR under section 240 of
the INA. In addition, EOIR immigration
judges overturn about 20 percent of the
negative credible-fear determinations
made by asylum officers, finding those
aliens also to have a credible fear. Such
aliens are referred to immigration judges
for full hearings on their asylum claims.

But many aliens who receive a
positive credible-fear determination
never file an application for asylum.
From FY 2016 through FY 2018,
approximately 40 percent of aliens who
received a positive credible-fear
determination failed to file an asylum
application. And of those who did
proceed to file asylum applications,
relatively few established that they
should be granted such relief. From FY
2016 through FY 2018, among aliens
who received a positive credible-fear
determination, only 12,062 aliens +—an
average of 4,021 per year—were granted
asylum (14 percent of all completed
asylum cases, and about 36 percent of
asylum cases decided on the merits).5
The many cases that lack merit occupy
a large portion of limited docket time
and absorb scarce government
resources, exacerbating the backlog and
diverting attention from other
meritorious cases. Indeed, despite DOJ
deploying the largest number of
immigration judges in history and
completing historic numbers of cases, a
significant backlog remains. There are
more than 900,000 pending cases in
immigration courts, at least 436,000 of
which include an asylum application.

Apprehending and processing this
growing number of aliens who cross
illegally into the United States and
invoke asylum procedures consumes an
ever-increasing amount of resources of
DHS, which must surveil, apprehend,
screen, and process the aliens who enter
the country and must represent the U.S.
Government in cases before immigration
judges, the Board, and the U.S. Courts
of Appeals. The interim rule seeks to
ameliorate these strains on the
immigration system.

4 These numbers are based on data generated by
EOIR on April 12, 2019.

5Completed cases include both those in which an
asylum application was filed and those in which an
application was not filed. Cases decided on the
merits include only those completed cases in which
an asylum application was filed and the
immigration judge granted or denied that
application.

The rule also aims to further the
humanitarian purposes of asylum by
prioritizing individuals who are unable
to obtain protection from persecution
elsewhere and individuals who have
been victims of a “severe form of
trafficking in persons” as defined by 8
CFR 214.11,5 many of whom do not
volitionally transit through a third
country to reach the United States.” By
deterring meritless asylum claims and
de-prioritizing the applications of
individuals who could have sought
protection in another country before
reaching the United States, the
Departments seek to ensure that those
asylees who need relief most urgently
are better able to obtain it.

The interim rule would further this
objective by restricting the claims of
aliens who, while ostensibly fleeing
persecution, chose not to seek
protection at the earliest possible
opportunity. An alien’s decision not to
apply for protection at the first available
opportunity, and instead wait for the
more preferred destination of the United
States, raises questions about the
validity and urgency of the alien’s claim
and may mean that the claim is less
likely to be successful.2 By barring such

6 “Severe form of trafficking in persons means sex
trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which
the person induced to perform such act is under the
age of 18 years; or the recruitment, harboring,
transportation, provision, or obtaining of a person
for labor or services through the use of force, fraud,
or coercion for the purpose of subjection to
involuntary servitude, peonage, debt bondage, or
slavery.” 8 CFR 214.11. Determinations made with
respect to this exception will not be binding on
Federal departments or agencies in subsequent
determinations of eligibility for T or U
nonimmigrant status under section 101(a)(15)(T) or
(U) of the Act or for benefits or services under 22
U.S.C. 7105 or 8 U.S.C. 1641(c)(4).

7 This rule does not provide for a categorical
exception for unaccompanied alien children
(“UAC”), as defined in 6 U.S.C. 279(g)(2). The
Departments recognize that UAC are exempt from
two of three statutory bars to applying for asylum:
The “safe third country” bar and the one-year filing
deadline, see INA 208(a)(2)(E), 8 U.S.C.
1158(a)(2)(E). Congress, however, did not exempt
UAC from the bar on filing successive applications
for asylum, see INA 208(a)(2)(C), 8 U.S.C.
1158(a)(2)(C), the various bars to asylum eligibility
in INA 208(b)(2)(A), 8 U.S.C. 1158(b)(2)(A), or the
bars, like this one, established pursuant to the
Departments’ authorities under INA 208(b)(2)(C), 8
U.S.C. 1158(b)(2)(C). But UAG, like others subject
to this rule, will be able to apply for withholding
of removal under INA section 241(b)(3), 8 U.S.C.
1231(b)(3), or the CAT regulations. UAC will not be
returned to the transit country for consideration of
these protection claims.

8Indeed, the Board has previously held that this
is a relevant consideration in asylum applications.
In Matter of Pula, 19 I&N Dec. 467, 473-74 (BIA
1987), the Board stated that “in determining
whether a favorable exercise of discretion is
warranted” for an applicant under the asylum
statute, INA 208(a), 8 U.S.C. 1158(2)(a), “[almong
those factors which should be considered are
whether the alien passed through any other

claims, the interim final rule would
encourage those fleeing genuine
persecution to seek protection as soon
as possible and dissuade those with
non-viable claims, including aliens
merely seeking employment, from
further overburdening the Nation’s
immigration system.

Many of the aliens who wait to seek
asylum until they arrive in the United
States transit through not just one
country, but multiple countries in
which they may seek humanitarian
protection. Yet they do not avail
themselves of that option despite their
claims of fear of persecution or torture
in their home country. Under these
circumstances, it is reasonable to
question whether the aliens genuinely
fear persecution or torture, or are simply
economic migrants seeking to exploit
our overburdened immigration system
by filing a meritless asylum claim as a
way of entering, remaining, and legally
obtaining employment in the United
States.®

All seven countries in Central
America plus Mexico are parties to both
the Refugee Convention and the Refugee
Protocol. Moreover, Mexico has
expanded its capacity to adjudicate
asylum claims in recent years, and the
number of claims submitted in Mexico
has increased. In 2016, the Mexican
government received 8,789 asylum
applications. In 2017, it received 14,596.
In 2018, it received 29,623 applications.
And in just the first three months of
2019, Mexico received 12,716 asylum

countries or arrived in the United States directly
from his country, whether orderly refugee
procedures were in fact available to help him in any
country he passed through, and whether he made
any attempts to seek asylum before coming to the
United States.” Consistent with the reasoning in
Pula, this rule establishes that an alien who failed
to request asylum in a country where it was
available is not eligible for asylum in the United
States. Even though the Board in Pula indicated that
a range of factors is relevant to evaluating
discretionary asylum relief under the general
statutory asylum provision, the INA also authorizes
the establishment of additional limitations to
asylum eligibility by regulation—beyond those
embedded in the statute. See INA 208(b)(2)(C), 8
U.S.C. 1158(b)(2)(C). This rule uses that authority
to establish one of the factors specified as relevant
in Pula as the foundation of a new categorical
asylum bar. This rule’s prioritization of the third-
country-transit factor, considered as just one of
many factors in Pula, is justified, as explained
above, by the increased numbers and changed
nature of asylum claims in recent years.

9Economic migrants are not eligible for asylum.
See, e.g., In re: Brenda Leticia Sonday-Chavez, No.
A-7-969, 2017 WL 4946947, at *1 (BIA Sept. 7,
2017) (“[E]conomic reasons for coming to the
United States . . . would generally not render an
alien eligible for relief from removal.”); see also
Sale v. Haitian Centers Council Inc., 509 U.S. 155,
161-62 & n.11 (1993); Hui Zhuang v. Gonzales, 471
F.3d 884, 890 (8th Cir. 2006) (“Fears of economic
hardship or lack of opportunity do not establish a
well-founded fear of persecution.”).
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applications, putting Mexico on track to
receive more than 50,000 asylum
applications by the end of 2019 if that
quarterly pace continues. Instead of
availing themselves of these available
protections, many aliens transiting
through Central America and Mexico
decide not to seek protection, likely
based upon a preference for residing in
the United States. The United States has
experienced an overwhelming surge in
the number of non-Mexican aliens
crossing the southern border and
seeking asylum. This overwhelming
surge and its accompanying burden on
the United States has eroded the
integrity of our borders, and it is
inconsistent with the national interest to
provide a discretionary benefit to those
who choose not to seek protection at the
first available opportunity.

The interim final rule also is in
keeping with the efforts of other liberal
democracies to prevent forum-shopping
by directing asylum-seekers to present
their claims in the first safe country in
which they arrive. In 1990, European
states adopted the Dublin Regulation in
response to an asylum crisis as refugees
and economic migrants fled
communism at the end of the Cold War;
it came into force in 1997. See
Convention Determining the State
Responsible for Examining Applications
for Asylum Lodged in One of the
Member States of the European
Communities, 1997 O.]. (C 254). The
United Nations High Commission for
Refugees praised the Dublin
Regulation’s “‘commendable efforts to
share and allocate the burden of review
of refugee and asylum claims.” See UN
High Comm’r for Refugees, UNHCR
Position on Conventions Recently
Concluded in Europe (Dublin and
Schengen Conventions), 3 Eur. Series 2,
385 (1991). Now in its third iteration,
the Dublin III Regulation sets asylum
criteria and protocol for the European
Union (“EU”). It instructs that asylum
claims “‘shall be examined by a single
Member State.” Regulation (EU) No 604/
2013 of the European Parliament and of
the Council of 26 June 2013,
Establishing the Criteria and
Mechanisms for Determining the
Member State Responsible for
Examining an Application for
International Protection Lodged in One
of the Member States by a Third-
Country National or a Stateless Person
(Recast), 2013 O.J. (L 180) 31, 37.
Typically, for irregular migrants seeking
asylum, the member state by which the
asylum applicant first entered the EU
“shall be responsible for examining the
application for international
protection.” Id. at 40. Generally, when

a third-country national seeks asylum in V. Regulatory Requirements

a member state other than the state of
first entry into the EU, that state may

transfer the asylum-seeker back to the
state of first safe entry. Id. at 2.

This rule also seeks to curtail the
humanitarian crisis created by human
smugglers bringing men, women, and
children across the southern border. By
reducing a central incentive for aliens
without a genuine need for asylum to
cross the border—the hope of a lengthy
asylum process that will enable them to
remain in the United States for years
despite their statutory ineligibility for
relief—the rule aims to reduce human
smuggling and its tragic effects.

Finally, as discussed further below,
this rule will facilitate ongoing
diplomatic negotiations with Mexico
and the Northern Triangle countries
regarding general migration issues,
related measures employed to control
the flow of aliens (such as the Migrant
Protection Protocols), and the
humanitarian and security crisis along
the southern land border between the
United States and Mexico.

In sum, the rule would bar asylum for
any alien who has entered or attempted
to enter the United States across the
southern border and who has failed to
apply for protection from persecution or
torture in at least one country outside
the alien’s country of citizenship,
nationality, or last lawful habitual
residence through which the alien
transited en route to the United States,
unless the alien demonstrates that the
alien only transited through countries
that were not parties to the 1951 United
Nations Convention relating to the
Status of Refugees, the 1967 Protocol
Relating to the Status of Refugees, or the
CAT, or the alien was a victim of “a
severe form of trafficking in persons” as
defined by 8 CFR 214.11.

Such a rule would ensure that the
ever-growing influx of meritless asylum
claims do not further overwhelm the
country’s immigration system, would
promote the humanitarian purposes of
asylum by speeding relief to those who
need it most (i.e., individuals who have
no alternative country where they can
escape persecution or torture or who are
victims of a severe form of trafficking
and thus did not volitionally travel
through a third country to reach the
United States), would help curtail the
humanitarian crisis created by human
smugglers, and would aid U.S.
negotiations on migration issues with
foreign countries.

A. Administrative Procedure Act

1. Good Cause Exception

While the Administrative Procedure
Act (“APA”) generally requires agencies
to publish notice of a proposed
rulemaking in the Federal Register for
a period of public comment, it provides
an exception ‘“when the agency for good
cause finds . . . that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” 5 U.S.C. 553(b)(B). That
exception relieves agencies of the
notice-and-comment requirement in
emergency situations, or in
circumstances where ““‘the delay created
by the notice and comment
requirements would result in serious
damage to important interests.” Woods
Psychiatric Inst. v. United States, 20 Cl.
Ct. 324, 333 (1990), aff’'d, 925 F.2d 1454
(Fed. Cir. 1991); see also United States
v. Dean, 604 F.3d 1275, 1279 (11th Cir.
2010); Nat’l Fed’n of Federal Emps. v.
Nat’l Treasury Emps. Union, 671 F.2d
607, 611 (D.C. Cir. 1982). Agencies have
previously relied on that exception in
promulgating immigration-related
interim rules.1© Furthermore, DHS has
relied on that exception as additional
legal justification when issuing orders
related to expedited removal—a context
in which Congress explicitly recognized
the need for dispatch in addressing large
volumes of aliens by giving the
Secretary significant discretion to
“modify at any time” the classes of
aliens who would be subject to such
procedures. See INA 235(b)(1)(A)(iii)(I),
8 U.S.C. 1225(b)(1)(A)(ii)(1).11

10 See, e.g., Visas: Documentation of
Nonimmigrants Under the Immigration and
Nationality Act, as Amended, 81 FR 5906, 5907
(Feb. 4, 2016) (interim rule citing good cause to
immediately require additional documentation from
certain Caribbean agricultural workers to avoid “an
increase in applications for admission in bad faith
by persons who would otherwise have been denied
visas and are seeking to avoid the visa requirement
and consular screening process during the period
between the publication of a proposed and a final
rule”); Suspending the 30-Day and Annual
Interview Requirements From the Special
Registration Process for Certain Nonimmigrants, 68
FR 67578, 67581 (Dec. 2, 2003) (interim rule
claiming the good cause exception for suspending
certain automatic registration requirements for
nonimmigrants because “without [the] regulation
approximately 82,532 aliens would be subject to 30-
day or annual re-registration interviews” over a six-
month period).

11 See, e.g., Eliminating Exception to Expedited
Removal Authority for Cuban Nationals Arriving by
Air, 82 FR 4769, 4770 (Jan. 17, 2017) (identifying
the APA good cause factors as additional
justification for issuing an immediately effective
expedited removal order because the ability to
detain certain Cuban nationals “while admissibility
and identity are determined and protection claims
are adjudicated, as well as to quickly remove those
without protection claims or claims to lawful status,
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The Departments have concluded that
the good cause exceptions in 5 U.S.C.
553(b)(B) and (d)(3) apply to this rule.
Notice and comment on this rule, along
with a 30-day delay in its effective date,
would be impracticable and contrary to
the public interest. The Departments
have determined that immediate
implementation of this rule is essential
to avoid a surge of aliens who would
have strong incentives to seek to cross
the border during pre-promulgation
notice and comment or during the 30-
day delay in the effective date under 5
U.S.C. 553(d). As courts have
recognized, smugglers encourage
migrants to enter the United States
based on changes in U.S. immigration
policy, and in fact “the number of
asylum seekers entering as families has
risen” in a way that “suggests a link to
knowledge of those policies.” East Bay
Sanctuary Covenant v. Trump, 354 F.
Supp. 3d 1094, 1115 (N.D. Cal. 2018). If
this rule were published for notice and
comment before becoming effective,
“smugglers might similarly
communicate the Rule’s potentially
relevant change in U.S. immigration
policy, albeit in non-technical terms,”
and the risk of a surge in migrants
hoping to enter the country before the
rule becomes effective supports a
finding of good cause under 5 U.S.C.
553. See id.

This determination is consistent with
the historical view of the agencies
regulating in this area. DHS concluded
in January 2017 that it was imperative
to give immediate effect to a rule
designating Cuban nationals arriving by
air as eligible for expedited removal
because “pre-promulgation notice and
comment would . . ..endanger[]
human life and havle] a potential
destabilizing effect in the region.”
Eliminating Exception to Expedited
Removal Authority for Cuban Nationals
Arriving by Air, 82 FR 4769, 4770 (Jan.
17, 2017). DHS cited the prospect that
‘“publication of the rule as a proposed
rule, which would signal a significant
change in policy while permitting
continuation of the exception for Cuban
nationals, could lead to a surge in
migration of Cuban nationals seeking to

is a necessity for national security and public
safety”); Designating Aliens For Expedited
Removal, 69 FR 48877, 48880 (Aug. 11, 2004)
(identifying the APA good cause factors as
additional justification for issuing an immediately
effective order to expand expedited removal due to
“[t]he large volume of illegal entries, and attempted
illegal entries, and the attendant risks to national
security presented by these illegal entries,” as well
as “‘the need to deter foreign nationals from
undertaking dangerous border crossings, and
thereby prevent the needless deaths and crimes
associated with human trafficking and alien
smuggling operations”).

travel to and enter the United States
during the period between the
publication of a proposed and a final
rule.” Id. DHS found that “[s]uch a
surge would threaten national security
and public safety by diverting valuable
Government resources from
counterterrorism and homeland security
responsibilities. A surge could also have
a destabilizing effect on the region, thus
weakening the security of the United
States and threatening its international
relations.” Id. DHS concluded that “‘a
surge could result in significant loss of
human life.” Id.; accord, e.g.,
Designating Aliens for Expedited
Removal, 69 FR 48877 (Aug. 11, 2004)
(noting similar destabilizing incentives
for a surge during a delay in the
effective date); Visas: Documentation of
Nonimmigrants Under the Immigration
and Nationality Act, as Amended, 81 FR
5906, 5907 (Feb. 4, 2016) (finding the
good cause exception applicable
because of similar short-run incentive
concerns).

DOJ and DHS raised similar concerns
and drew similar conclusions in the
November 2018 joint interim final rule
that limited eligibility for asylum for
aliens, subject to a bar on entry under
certain presidential proclamations. See
83 FR at 55950. These same concerns
would apply to an even greater extent to
this rule. Pre-promulgation notice and
comment, or a delay in the effective
date, would be destabilizing and would
jeopardize the lives and welfare of
aliens who could surge to the border to
enter the United States before the rule
took effect. The Departments’
experience has been that when public
announcements are made regarding
changes in our immigration laws and
procedures, there are dramatic increases
in the numbers of aliens who enter or
attempt to enter the United States along
the southern border. See East Bay
Sanctuary Covenant, 354 F. Supp. 3d at
1115 (citing a newspaper article
suggesting that such a rush to the border
occurred due to knowledge of a pending
regulatory change in immigration law).
Thus, there continues to be an “urgent
need to deter foreign nationals from
undertaking dangerous border crossings,
and thereby prevent the needless deaths
and crimes associated with human
trafficking and alien smuggling
operations.” 69 FR at 48878.

Furthermore, an additional surge of
aliens who sought to enter via the
southern border prior to the effective
date of this rule would be destabilizing
to the region, as well as to the U.S.
immigration system. The massive
increase in aliens arriving at the
southern border who assert a fear of
persecution is overwhelming our

immigration system as a result of a
variety of factors, including the
significant proportion of aliens who are
initially found to have a credible fear
and therefore are referred to full
hearings on their asylum claims; the
huge volume of claims; a lack of
detention space; and the resulting high
rate of release into the interior of the
United States of aliens with a positive
credible-fear determination, many of
whom then abscond without pursuing
their asylum claims. Recent initiatives
to track family unit cases revealed that
close to 82 percent of completed cases
have resulted in an in absentia order of
removal. A large additional influx of
aliens who intend to enter unlawfully or
who lack proper documentation to enter
this country, all at once, would
exacerbate the existing border crisis.
This concern is particularly acute in the
current climate in which illegal
immigration flows fluctuate
significantly in response to news events.
This interim final rule is thus a practical
means to address the time-sensitive
influx of aliens and avoid creating an
even larger short-term influx. An
extended notice-and-comment
rulemaking process would be
impracticable and self-defeating for the
public.

2. Foreign Affairs Exemption

Alternatively, the Departments may
forgo notice-and-comment procedures
and a delay in the effective date because
this rule involves a “foreign affairs
function of the United States.” 5 U.S.C.
553(a)(1), and proceeding through
notice and comment may ‘“provoke
definitely undesirable international
consequences,” City of New York v.
Permanent Mission of India to United
Nations, 618 F.3d 172, 201 (2d Cir.
2010) (quoting the description of the
purpose of the foreign affairs exception
in H.R. Rep. No. 79-1980, 69th Cong.,
2d Sess. 257 (1946)). The flow of aliens
across the southern border, unlawfully
or without appropriate travel
documents, directly implicates the
foreign policy and national security
interests of the United States. See, e.g.,
Exec. Order 13767 (Jan. 25, 2017)
(discussing the important national
security and foreign affairs-related
interests associated with securing the
border); Presidential Memorandum on
Additional Measures to Enhance Border
Security and Restore Integrity to Our
Immigration System (Apr. 29, 2019)
(“This strategic exploitation of our
Nation’s humanitarian programs
undermines our Nation’s security and
sovereignty.”); see also, e.g., Malek-
Marzban v. INS, 653 F.2d 113, 115-16
(4th Cir. 1981) (finding that a regulation
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requiring the expedited departure of
Iranians from the United States in light
of the international hostage crisis clearly
related to foreign affairs and fell within
the notice-and-comment exception).

This rule will facilitate ongoing
diplomatic negotiations with foreign
countries regarding migration issues,
including measures to control the flow
of aliens into the United States (such as
the Migrant Protection Protocols), and
the urgent need to address the current
humanitarian and security crisis along
the southern land border between the
United States and Mexico. See City of
New York, 618 F.3d at 201 (finding that
rules related to diplomacy with a
potential impact on U.S. relations with
other countries fall within the scope of
the foreign affairs exemption). Those
ongoing discussions relate to proposals
for how these other countries could
increase efforts to help reduce the flow
of illegal aliens north to the United
States and encourage aliens to seek
protection at the safest and earliest
point of transit possible.

Those negotiations would be
disrupted if notice-and-comment
procedures preceded the effective date
of this rule—provoking a disturbance in
domestic politics in Mexico and the
Northern Triangle countries, and
eroding the sovereign authority of the
United States to pursue the negotiating
strategy it deems to be most appropriate
as it engages its foreign partners. See,
e.g., Am. Ass’n of Exps. & Imps.-Textile
& Apparel Grp. v. United States, 751
F.2d 1239, 1249 (Fed. Cir. 1985) (the
foreign affairs exemption facilitates
“more cautious and sensitive
consideration of those matters which so
affect relations with other Governments
that. . . public rulemaking provisions
would provoke definitely undesirable
international consequences” (internal
quotation marks omitted)). During a
notice-and-comment process, public
participation and comments may impact
and potentially harm the goodwill
between the United States and Mexico
and the Northern Triangle countries—
actors with whom the United States
must partner to ensure that refugees can
more effectively find refuge and safety
in third countries. Cf. Rajah v. Mukasey,
544 F.3d 427, 437-38 (2d Cir. 2008)
(“[R]elations with other countries might
be impaired if the government were to
conduct and resolve a public debate
over why some citizens of particular
countries were a potential danger to our
security.”).

In adziition, the longer that the
effective date of the interim rule is
delayed, the greater the number of
people who will pass through third
countries where they may have

otherwise received refuge and reach the
U.S. border, which has little present
capacity to provide assistance. Cf. East
Bay Sanctuary Covenant v. Trump, 909
F.3d 1219, 1252 (9th Cir. 2018)
(“Hindering the President’s ability to
implement a new policy in response to
a current foreign affairs crisis is the type
of ‘definitely undesirable international
consequence’ that warrants invocation
of the foreign affairs exception.”).
Addressing this crisis will be more
effective and less disruptive to long-
term U.S. relations with Mexico and the
Northern Triangle countries the sooner
that this interim final rule is in place to
help address the enormous flow of
aliens through these countries to the
southern U.S. border. Cf. Am. Ass’n of
Exps. & Imps.-Textile & Apparel Grp.,
751 F.2d at 1249 (“The timing of an
announcement of new consultations or
quotas may be linked intimately with
the Government’s overall political
agenda concerning relations with
another country.”); Rajah, 544 F.3d at
438 (finding that the notice-and-
comment process can be “slow and
cumbersome,” which can negatively
impact efforts to secure U.S. national
interests, thereby justifying application
of the foreign affairs exemption); East
Bay Sanctuary Covenant, 909 F.3d at
1252-53 (9th Cir. 2018) (suggesting that
reliance on the exemption is justified
where the Government “explain[s] how
immediate publication of the Rule,
instead of announcement of a proposed
rule followed by a thirty-day period of
notice and comment” is necessary in
light of the Government’s foreign affairs
efforts).

The United States and Mexico have
been engaged in ongoing discussions
regarding both regional and bilateral
approaches to asylum. This interim final
rule will strengthen the ability of the
United States to address the crisis at the
southern border and therefore facilitate
the likelihood of success in future
negotiations. This rule thus supports the
President’s foreign policy with respect
to Mexico and the Northern Triangle
countries in this area and is exempt
from the notice-and-comment and
delayed-effective-date requirements in 5
U.S.C. 553. See Am. Ass’n of Exps. &
Imps.-Textile & Apparel Grp., 751 F.2d
at 1249 (noting that the foreign affairs
exception covers agency actions ‘“‘linked
intimately with the Government’s
overall political agenda concerning
relations with another country”);
Yassini v. Crosland, 618 F.2d 1356,
1361 (9th Cir. 1980) (because an
immigration directive ‘“was
implementing the President’s foreign
policy,” the action ““fell within the

foreign affairs function and good cause
exceptions to the notice and comment
requirements of the APA”).

Invoking the APA’s foreign affairs
exception is also consistent with past
rulemakings. In 2016, for example, in
response to diplomatic developments
between the United States and Cuba,
DHS changed its regulations concerning
flights to and from the island via an
immediately effective interim final rule.
Flights to and From Cuba, 81 FR 14948,
14952 (Mar. 21, 2016). In a similar vein,
DHS and the State Department recently
provided notice that they were
eliminating an exception to expedited
removal for certain Cuban nationals.
The notice explained that the change in
policy was consistent with the foreign
affairs exception for rules subject to
notice-and-comment requirements
because the change was central to
ongoing negotiations between the two
countries. Eliminating Exception To
Expedited Removal Authority for Cuban
Nationals Encountered in the United
States or Arriving by Sea, 82 FR 4902,
4904-05 (Jan. 17, 2017).

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, requires an agency
to prepare and make available to the
public a regulatory flexibility analysis
that describes the effect of the rule on
small entities (i.e., small businesses,
small organizations, and small
governmental jurisdictions). A
regulatory flexibility analysis is not
required when a rule is exempt from
notice-and-comment rulemaking.

C. Unfunded Mandates Reform Act of
1995

This interim final rule will not result
in the expenditure by state, local, and
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

D. Congressional Review Act

This interim final rule is not a major
rule as defined by section 804 of the
Congressional Review Act. 5 U.S.C. 804.
This rule will not result in an annual
effect on the economy of $100 million
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
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based companies in domestic and
export markets.

E. Executive Order 12866, Executive
Order 13563, and Executive Order
13771 (Regulatory Planning and Review)

This rule is not subject to Executive
Order 12866 as it implicates a foreign
affairs function of the United States
related to ongoing discussions with
potential impact on a set of specified
international relationships. As this is
not a regulatory action under Executive
Order 12866, it is not subject to
Executive Order 13771.

F. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

G. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

H. Paperwork Reduction Act

This rule does not propose new, or
revisions to existing, “collection[s] of
information” as that term is defined
under the Paperwork Reduction Act of
1995, Public Law 104-13, 44 U.S.C.
chapter 35, and its implementing
regulations, 5 CFR part 1320.

List of Subjects
8 CFR Part 208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

8 CFR Part 1003

Administrative practice and
procedure, Aliens, Immigration, Legal
services, Organization and functions
(Government agencies).

8 CFR Part 1208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

Regulatory Amendments

DEPARTMENT OF HOMELAND
SECURITY

Accordingly, for the reasons set forth
in the preamble, the Secretary of
Homeland Security amends 8 CFR part
208 as follows:

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 1. The authority citation for part 208
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1158,
1226, 1252, 1282; Title VII of Public Law
110-229; 8 CFR part 2.

m 2. Section 208.13 is amended by
adding paragraphs (c)(4) and (5) to read
as follows:

§208.13 Establishing asylum eligibility.
* * * * *

(C] * * %

(4) Additional limitation on eligibility
for asylum. Notwithstanding the
provisions of § 208.15, any alien who
enters, attempts to enter, or arrives in
the United States across the southern
land border on or after July 16, 2019,
after transiting through at least one
country outside the alien’s country of
citizenship, nationality, or last lawful
habitual residence en route to the
United States, shall be found ineligible
for asylum unless:

(i) The alien demonstrates that he or
she applied for protection from
persecution or torture in at least one
country outside the alien’s country of
citizenship, nationality, or last lawful
habitual residence through which the
alien transited en route to the United
States, and the alien received a final
judgment denying the alien protection
in such country;

(ii) The alien demonstrates that he or
she satisfies the definition of “victim of
a severe form of trafficking in persons”
provided in 8 CFR 214.11; or

(iii) The only countries through which
the alien transited en route to the
United States were, at the time of the
transit, not parties to the 1951 United
Nations Convention relating to the
Status of Refugees, the 1967 Protocol
Relating to the Status of Refugees, or the
United Nations Convention against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.

(5) Non-binding determinations.
Determinations made with respect to
paragraph (c)(4)(ii) of this section are
not binding on Federal departments or
agencies in subsequent determinations
of eligibility for T or U nonimmigrant
status under section 101(a)(15)(T) or (U)
of the INA or for benefits or services

under 22 U.S.C. 7105 or 8 U.S.C.
1641(c)(4).

m 3.In § 208.30, revise the section
heading, the first sentence of paragraph
(e)(2), and paragraphs (e)(3) and (5) to
read as follows:

§ 208.30 Credible fear determinations
involving stowaways and applicants for
admission who are found inadmissible
pursuant to section 212(a)(6)(C) or 212(a)(7)
of the Act, whose entry is limited or
suspended under section 212(f) or 215(a)(1)
of the Act, or who failed to apply for
protection from persecution in a third
country where potential relief is available
while en route to the United States.

* * * * *

(e)* * ok

(2) Subject to paragraph (e)(5) of this
section, an alien will be found to have
a credible fear of persecution if there is
a significant possibility, taking into
account the credibility of the statements
made by the alien in support of the
alien’s claim and such other facts as are
known to the officer, the alien can
establish eligibility for asylum under
section 208 of the Act or for
withholding of removal under section
241(b)(3) of the Act. * * *

(3) Subject to paragraph (e)(5) of this
section, an alien will be found to have
a credible fear of torture if the alien
shows that there is a significant
possibility that he or she is eligible for
withholding of removal or deferral of
removal under the Convention Against
Torture, pursuant to § 208.16 or
§208.17.

* * * * *

(5)(i) Except as provided in this
paragraph (e)(5)(i) or paragraph (e)(6) of
this section, if an alien is able to
establish a credible fear of persecution
but appears to be subject to one or more
of the mandatory bars to applying for, or
being granted, asylum contained in
section 208(a)(2) and 208(b)(2) of the
Act, or to withholding of removal
contained in section 241(b)(3)(B) of the
Act, the Department of Homeland
Security shall nonetheless place the
alien in proceedings under section 240
of the Act for full consideration of the
alien’s claim, if the alien is not a
stowaway. If the alien is a stowaway,
the Department shall place the alien in
proceedings for consideration of the
alien’s claim pursuant to § 208.2(c)(3).

(ii) If the alien is found to be an alien
described in § 208.13(c)(3), then the
asylum officer shall enter a negative
credible fear determination with respect
to the alien’s intention to apply for
asylum. The Department shall
nonetheless place the alien in
proceedings under section 240 of the
Act for full consideration of the alien’s
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claim for withholding of removal under
section 241(b)(3) of the Act, or for
withholding or deferral of removal
under the Convention Against Torture,
if the alien establishes, respectively, a
reasonable fear of persecution or torture.
However, if an alien fails to establish,
during the interview with the asylum
officer, a reasonable fear of either
persecution or torture, the asylum
officer will provide the alien with a
written notice of decision, which will be
subject to immigration judge review
consistent with paragraph (g) of this
section, except that the immigration
judge will review the reasonable fear
findings under the reasonable fear
standard instead of the credible fear
standard described in paragraph (g) and
in 8 CFR 1208.30(g).

(iii) If the alien is found to be an alien
described as ineligible for asylum in
§208.13(c)(4), then the asylum officer
shall enter a negative credible fear
determination with respect to the alien’s
application for asylum. The Department
shall nonetheless place the alien in
proceedings under section 240 of the
Act for consideration of the alien’s
claim for withholding of removal under
section 241(b)(3) of the Act, or for
withholding or deferral of removal
under the Convention Against Torture,
if the alien establishes, respectively, a
reasonable fear of persecution or torture.
The scope of review shall be limited to
a determination of whether the alien is
eligible for withholding or deferral of
removal, accordingly. However, if an
alien fails to establish, during the
interview with the asylum officer, a
reasonable fear of either persecution or
torture, the asylum officer will provide
the alien with a written notice of
decision, which will be subject to
immigration judge review consistent
with paragraph (g) of this section,
except that the immigration judge will
review the reasonable fear findings
under the reasonable fear standard
instead of the credible fear standard
described in paragraph (g) and in 8 CFR

1208.30(g).
DEPARTMENT OF JUSTICE

Accordingly, for the reasons set forth
in the preamble, the Attorney General
amends 8 CFR parts 1003 and 1208 as
follows:

PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

m 4. The authority citation for part 1003
continues to read as follows:
Authority: 5 U.S.C. 301; 6 U.S.C 521; 8

U.S.C. 1101, 1103, 1154, 1155, 1158, 1182,
1226, 1229, 1229a, 1229b, 1229c¢, 1231,

1254a, 1255, 1324d, 1330, 1361, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.
2 of 1950; 3 CFR, 1949-1953 Comp., p. 1002;
section 203 of Pub. L. 105-100, 111 Stat.
2196-200; sections 1506 and 1510 of Pub. L.
106-386, 114 Stat. 1527-29, 1531-32; section
1505 of Pub. L. 106-554, 114 Stat. 2763A—
326 to —328.

m 5.In § 1003.42, revise paragraph (d) to
read as follows:

§ 1003.42 Review of credible fear
determination.
* * * * *

(d) Standard of review. (1) The
immigration judge shall make a de novo
determination as to whether there is a
significant possibility, taking into
account the credibility of the statements
made by the alien in support of the
alien’s claim and such other facts as are
known to the immigration judge, that
the alien could establish eligibility for
asylum under section 208 of the Act or
withholding under section 241(b)(3) of
the Act or withholding or deferral of
removal under the United Nations
Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment.

(2) If the alien is determined to be an
alien described in 8 CFR 208.13(c)(3) or
1208.13(c)(3) and is determined to lack
a reasonable fear under 8 CFR
208.30(e)(5)(ii), the immigration judge
shall first review de novo the
determination that the alien is described
in 8 CFR 208.13(c)(3) or 1208.13(c)(3)
prior to any further review of the
asylum officer’s negative determination.

(3) If the alien is determined to be an
alien described as ineligible for asylum
in 8 CFR 208.13(c)(4) or 1208.13(c)(4)
and is determined to lack a reasonable
fear under 8 CFR 208.30(e)(5)(iii), the
immigration judge shall first review de
novo the determination that the alien is
described as ineligible for asylum in 8
CFR 208.13(c)(4) or 1208.13(c)(4) prior
to any further review of the asylum

officer’s negative determination.
* * * * *

PART 1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 6. The authority citation for part 1208
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1158,
1226, 1252, 1282; Title VII of Public Law
110-229.

m 7.In § 1208.13, add paragraphs (c)(4)
and (5) to read as follows:

§1208.13 Establishing asylum eligibility.
(C] * % %
(4) Additional limitation on eligibility
for asylum. Notwithstanding the

provisions of 8 CFR 208.15, any alien
who enters, attempts to enter, or arrives
in the United States across the southern
land border on or after July 16, 2019,
after transiting through at least one
country outside the alien’s country of
citizenship, nationality, or last lawful
habitual residence en route to the
United States, shall be found ineligible
for asylum unless:

(i) The alien demonstrates that he or
she applied for protection from
persecution or torture in at least one
country outside the alien’s country of
citizenship, nationality, or last lawful
habitual residence through which the
alien transited en route to the United
States and the alien received a final
judgment denying the alien protection
in such country;

(ii) The alien demonstrates that he or
she satisfies the definition of “victim of
a severe form of trafficking in persons”
provided in 8 CFR 214.11; or

(iii) The only country or countries
through which the alien transited en
route to the United States were, at the
time of the transit, not parties to the
1951 United Nations Convention
relating to the Status of Refugees, the
1967 Protocol, or the United Nations
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment.

(5) Non-binding determinations.
Determinations made with respect to
paragraph (c)(4)(ii) of this section are
not binding on Federal departments or
agencies in subsequent determinations
of eligibility for T or U nonimmigrant
status under section 101(a)(15)(T) or (U)
of the Act or for benefits or services
under 22 U.S.C. 7105 or 8 U.S.C.
1641(c)(4).

m 8.In § 1208.30, revise the section
heading and paragraph (g)(1) to read as
follows:

§ 1208.30 Credible fear determinations
involving stowaways and applicants for
admission who are found inadmissible
pursuant to section 212(a)(6)(C) or 212(a)(7)
of the Act, whose entry is limited or
suspended under section 212(f) or 215(a)(1)
of the Act, or who failed to apply for
protection from persecution in a third
country where potential relief is available
while en route to the United States.

( ) * * *

(%) Review by immigration judge of a
mandatory bar finding. (i) If the alien is
determined to be an alien described in
8 CFR 208.13(c)(3) or 1208.13(c)(3) and
is determined to lack a reasonable fear
under 8 CFR 208.30(e)(5), the
immigration judge shall first review de
novo the determination that the alien is
described in 8 CFR 208.13(c)(3) or
1208.13(c)(3). If the immigration judge
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finds that the alien is not described in
8 CFR 208.13(c)(3) or 1208.13(c)(3), then
the immigration judge shall vacate the
order of the asylum officer, and DHS
may commence removal proceedings
under section 240 of the Act. If the
immigration judge concurs with the
credible fear determination that the
alien is an alien described in 8 CFR
208.13(c)(3) or 1208.13(c)(3), the
immigration judge will then review the
asylum officer’s negative decision
regarding reasonable fear made under 8
CFR 208.30(e)(5) consistent with
paragraph (g)(2) of this section, except
that the immigration judge will review
the findings under the reasonable fear
standard instead of the credible fear
standard described in paragraph (g)(2).

(ii) If the alien is determined to be an
alien described as ineligible for asylum
in 8 CFR 208.13(c)(4) or 1208.13(c)(4)
and is determined to lack a reasonable
fear under 8 CFR 208.30(e)(5), the
immigration judge shall first review de
novo the determination that the alien is
described as ineligible for asylum in 8
CFR 208.13(c)(4) or 1208.13(c)(4). If the
immigration judge finds that the alien is
not described as ineligible for asylum in
8 CFR 208.13(c)(4) or 1208.13(c)(4), then
the immigration judge shall vacate the
order of the asylum officer, and DHS
may commence removal proceedings
under section 240 of the Act. If the
immigration judge concurs with the
credible fear determination that the
alien is an alien described as ineligible
for asylum in 8 CFR 208.13(c)(4) or
1208.13(c)(4), the immigration judge
will then review the asylum officer’s
negative decision regarding reasonable
fear made under 8 CFR 208.30(e)(5)
consistent with paragraph (g)(2) of this
section, except that the immigration
judge will review the findings under the
reasonable fear standard instead of the
credible fear standard described in
paragraph (g)(2).

* * * * *
Approved:
Dated: July 12, 2019.
Kevin K. McAleenan,
Acting Secretary of Homeland Security.
Approved:
Dated: July 12, 2019.
William P. Barr,
Attorney General.
[FR Doc. 2019-15246 Filed 7-15-19; 8:45 am]
BILLING CODE 4410-30-P; 9111-97-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2018-0984; Airspace
Docket No. 18—ASW-8]

RIN 2120-AA66
Expansion of R—3803 Restricted Area
Complex; Fort Polk, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action expands the R—
3803 restricted area complex in central
Louisiana by establishing four new
restricted areas, R-3803C, R-3803D, R—
3803E, and R-3803F, and makes minor
technical amendments to the existing R—
3803A and R—3803B legal descriptions
for improved operational efficiency and
administrative standardization. The
restricted area establishments and
amendments support U.S. Army Joint
Readiness Training Center training
requirements at Fort Polk for military
units preparing for overseas
deployment.

DATES: Effective date: 0901 UTC,
September 13, 2019.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace Policy Group,
Office of Airspace Services, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
restricted area airspace at Fort Polk, LA,
to enhance aviation safety and
accommodate essential U.S. Army
hazardous force-on-force and force-on-
target training activities.

History

The FAA published a notice of
proposed rulemaking for Docket No.

FAA-2018-0984 in the Federal Register
(83 FR 60382; November 26, 2018)
establishing four new restricted areas,
R-3803C, R-3803D, R—3803E, and R—
3803F, and making minor technical
amendments to the R-3803A and R—
3803B descriptions for improved
operational efficiency and
administrative standardization in
support of hazardous U.S. Army force-
on-force and force-on-target training
activities. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal. Two comments were
received.

Discussion of Comments

While supportive of the U.S. Army’s
need to train as they fight, the first
commenter noted that modern general
aviation aircraft have longer flight
endurance today, making timely
NOTAM publication of restricted area
activations necessary for effective flight
planning. To overcome the possibility of
the restricted areas being activated with
no advance notification, the commenter
recommended adding “‘at least 4 hours
in advance” to the “By NOTAM” time
of designation proposed for the R—
3803A, R-3803C, and R—3803D
restricted areas. Additionally, the
commenter requested the effective date
of the proposed restricted areas, if
approved, coincide with the next update
of the Houston Sectional Aeronautical
Chart.

It is FAA policy that when NOTAMs
are issued to activate special use
airspace, the NOTAMs should be issued
as far in advance as feasible to ensure
the widest dissemination of the
information to airspace users. The FAA
acknowledges that the addition of the
“at least 4 hours in advance” provision
to the proposed “By NOTAM” time of
designation, as recommended by the
commenter, would contribute to
ensuring the widest dissemination of
the restricted areas being activated to
effected airspace users. As such, the
FAA adopts the commenter’s
recommendation to amend the time of
designation for R—3803A, R—3803C, and
R-3803D to reflect “By NOTAM issued
at least 4 hours in advance.”

Additionally, the establishment of R—
3803C, R-3803D, R—3803E, and R—
3803F, and the minor technical
amendments to the existing R—-3803A
and R-3803B legal descriptions are
being made effective to coincide with
the upcoming Houston Sectional
Aeronautical Chart date.

The second commenter raised aerial
access concerns of the area in which the
new restricted areas were proposed to
be established. The commenter stated
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restriction of the airspace would require
many commercial forestry activities on
private lands, traditionally
accomplished through aerial
application, to be done via ground
application which would have a
detrimental effect on a purported
endangered Pine Snake habitat and
render land owners unable to exercise
their ownership or conduct timber
management with traditional, cost
effective methods. The commenter
added that without aerial surveillance
and fire suppression flights, timber and
economic losses to fire, insect, and
disease would increase. The commenter
also argued that closure of the restricted
area airspace would have an economic
impact on Central and Southwest
Louisiana by limiting commercial air
traffic into Alexandria International
Airport, LA.

The FAA considered the commenter’s
concerns and has determined aerial
access to the private properties
underlying the new restricted areas is
unaffected by the establishment of the
restricted areas. When the new
restricted areas are active, aerial access
to the underlying privately owned
properties is provided by a 1,200-foot
above ground level (AGL) exclusion area
incorporated within restricted area R—
3803D. The FAA believes this 1,200-foot
AGL exclusion is adequate for non-
participating aviation to perform
commercial forestry activities, wildfire
surveillance and suppression flights,
and insect infestation detection and
aerial spraying on the private lands
noted by the commenters. This
continued aerial access also mitigates
the commenter’s concerns associated
with a detrimental effect on an
endangered Pine Snake habitat, as well
as land owners’ abilities to exercise
their land ownership or timber
management actions with traditional,
cost effective methods.

The remaining land that underlies
restricted areas R—3803C and R—3803D
is owned by the U.S. Army. Aerial
access to that land, when the restricted
areas are active, will be provided using
the same processes and procedures that
are in place today for accessing the land
under the existing R—-3803A.

Lastly, as part of the aeronautical
study conducted by Houston Air Route
Traffic Control Center (ARTCC), the
FAA analyzed the impact to commercial
air traffic into Alexandria International
Airport, LA, as noted by the commenter.
Houston ARTCC acknowledged
instrument arrival and departure
procedures into the Houston Terminal
Area and Alexandria International
Airport would be impacted slightly.
However, the altitudes and times of use

for the restricted areas will greatly
mitigate any impact on these
procedures. Additionally, the
procedures are seldom used and if
required the aircraft can be positively
controlled away from the procedural
routings, so the impact to these areas
will be negligible. Houston ARTCC
ultimately recommended approval and
deemed the establishment of the four
new restricted areas would not have an
adverse impact on the commercial air
traffic into Alexandria International
Airport.

Military Operations Areas (MOA)

In the NPRM, the FAA acknowledged
that the proposed R—3803C and R—
3803D restricted areas, if established,
would be designated within the existing
Warrior 1 Low and Warrior 1 High
Military Operations Areas (MOAs). To
address potential airspace issues and
confusion created if all special use
airspace (SUA) areas were active at the
same time, the FAA stated it would
amend the legal descriptions of both
MOAs to exclude that airspace within
R-3803C and R-3803D when the
restricted areas were activated.

MOAs are established to separate or
segregate non-hazardous military flight
activities from aircraft operating in
accordance with instrument flight rules
(IFR) and to advise pilots flying under
visual flight rules (VFR) where these
activities are conducted. IFR aircraft
may be routed through an active MOA
only by agreement with the using
agency and only when air traffic control
can provide approved separation from
the MOA activity. VFR pilots are not
restricted from flying in an active MOA
but are advised to exercise caution
while doing so. MOAs are nonregulatory
airspace areas that are established or
amended administratively and
published in the National Flight Data
Digest (NFDD) rather than through
rulemaking procedures. When a
nonrulemaking action is ancillary to a
rulemaking action, FAA procedures
allow for the nonrulemaking changes to
be included in the rulemaking action.
Since amendments to the Warrior 1 Low
and Warrior 1 High MOAs descriptions
are ancillary to the establishment of R—
3803C and R-3803D, the MOA changes
are addressed in this rule as well as
being published in the NFDD.

The FAA circularized a proposal to
make editorial amendments to the
Warrior 1 Low and Warrior 1 High
MOAs boundary descriptions,
contingent upon R—3803C and R-3803D
being established, to add language that
excluded that airspace within R—3803C
and R—-3803D when the restricted areas
were activated. Interested parties were

invited to participate in this proposed
nonrulemaking action by submitting
written comments on the proposal. Two
comments were received.

Both commenters raised the same
concerns over restrictions to aerial
access for forest landowners, loggers,
and forest industry stakeholders.
Specifically, the commenters argued the
proposed MOA amendments restricted
the ability to aerially detect wildfires,
inspect for insect infestations, and treat
forest lands with chemicals and
fertilizers in the impact area. They
contended the added costs of
conducting forest management practices
from only the ground would add
substantial costs to their operations and
be less effective, and that the economic
loss caused by the MOA proposal to
forestry, loggers, and the forest industry
as well as revenue to the local and state
economy would be considerable.

In response, the FAA offers that the
external boundaries, altitudes, times of
use, or activities to be conducted within
the Warrior MOA complex remain the
same with the inclusion of the proposed
restricted area exclusion language
amendments. Aerial access for forest
landowners, loggers, and forest industry
stakeholders within the amended MOAs
would be unchanged when the new
restricted areas are not activated. When
the new restricted areas are activated,
aerial access to the private properties
would be provided by the 1,200-foot
AGL exclusion area within R—3803D
and support the continued aviation
activities described by the commenters.
For aerial access to the U.S. Army
owned property underlying R—-3803C
and the portion of R-3803D that extends
upward from the surface, it will be
provided using the same processes and
procedures that are in place today for
nonparticipant aircraft to access the
existing R—3803A. Since aerial access to
the private and U.S. Army owned lands
falling under the amended MOAs, R—
3803C, and R—-3803D will continue to be
available for forest landowners, loggers,
and forest industry stakeholders, the
aerial forest management practices
noted by the commenters will not be
impacted and the economic loss or
revenue impact concerns noted by the
commenters mitigated.

As a result, the Warrior 1 Low and
Warrior 1 High MOAs boundary
descriptions are being amended to
include language that excludes that
airspace within R—3803C and R-3803D
when the restricted areas are activated.
These editorial amendments overcome
any potential airspace confusion or
conflict resulting from the overlapping
restricted areas and MOAs being
activated at the same time. Additionally,
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the amendments help inform
nonparticipants when portions of the
MOAs are not available due to
hazardous activities being conducted in
the overlapping restricted areas. The
amended boundary descriptions for the
MOAs will be published in the NFDD;
the rest of the MOAs legal descriptions
remain unchanged.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 73 by
establishing four new restricted areas,
R-3803C, R-3803D, R—-3803E, and R—
3803F, located south-southeast of the
existing R-3803A and R—3803B
restricted areas, supporting the Joint
Readiness Training Center at Fort Polk,
LA. The new restricted areas will
support the U.S. Army conducting
realistic force-on-force and force-on-
target training employing longer-range
surface-to-surface and air-to-surface
munitions.

Of the new restricted areas, R-3803C
and R—-3803D will extend upward from
the surface to but not including FL 180.
Stacked above R—-3803C, R—3803E will
be established extending upward from
FL 180 to but not including FL 350.
Similarly, stacked above R-3803D, R—
3803F will be established extending
upward from FL 180 to but not
including FL 350. The boundaries of the
R-3803C and R—-3803E restricted areas
will match, as will the boundaries of the
R-3803D and R—3803F restricted areas.
However, there is an airspace cutout
included in the R—3803D boundary
description, extending upward from the
surface to 1,200 feet AGL, to allow aerial
access to the private land under the
restricted area that the Army does not
own or control.

Restricted areas R-3803C and R-
3803D will be activated by NOTAM
issued at least 4 hours in advance, with
an anticipated usage of 18 hours per day
approximately 320 days per year. The
higher strata restricted areas, R-3803E
and R-3803F, will be activated by
NOTAM issued at least 24 hours in
advance, with an anticipated usage of 8
hours per day approximately 20 days
per year.

Lastly, a number of minor editorial
and technical amendments to the
existing R-3803A and R-3803B
restricted area legal descriptions are
being made. They include:

e The designated altitudes for R—
3803A is changed from ““Surface to FL
180" to ““Surface to but not including FL
180.”

e The designated altitudes for R—
3803B is changed from “FL 180 up to
but not including FL 350" to “FL 180
to but not including FL 350.” This

amendment was noted in the NPRM
preamble to match the designated
altitudes of the upper proposed
restricted areas, listed as R—3803C and
R-3803D in error. The correct upper
proposed restricted areas that should
have been listed are R—3803E and R—
3803F. The regulatory text in the NPRM
for the R—-3803B, R—-3803E, and R-3803F
designated altitudes all matched with
the correct proposed amendment
information.

o The time of designation for R—
3803A is changed from “Continuous” to
“By NOTAM issued at least 4 hours in
advance.”

e The time of designation for R—
3803B is changed from “As activated by
NOTAM issued at least 24 hours in
advance” to “By NOTAM issued at least
24 hours in advance.”

e The using agency for R—3803A and
R-3803B is changed from
“Commanding General, Fort Polk, LA”
to “U.S. Army, Joint Readiness Training
Center, Fort Polk, LA.”

The new restricted areas R—3803C and
R—-3803D are designated within the
existing Warrior 1 Low and Warrior 1
High Military Operations Areas (MOAs).
To address potential airspace issues and
confusion created when the restricted
areas and MOAs are active at the same
time, the FAA is taking action to amend
both MOA legal descriptions to exclude
that airspace within R—3803C and R-
3803D when the restricted areas are
activated.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action of establishing four restricted
areas, R-3803C, R-3803D, R-3803E, and
R-3803F, located south southeast of the
R-3803 restricted area complex at Fort

Polk, LA, qualifies for FAA adoption in
accordance with FAA Order 1050.1F,
paragraph 8-2, Adoption of Other
Agencies’ National Environmental
Policy Act Documents, and FAA Order
7400.2M, paragraph 32—2-3 (Special
Use Airspace). After conducting an
independent review and evaluation of
the U.S. Army’s Joint Readiness
Training Center, Fort Polk, Louisiana,
Final Environmental Assessment for the
Expansion Of Restricted Area Complex
Airspace R-3803 (March 2019) and
Finding Of No Significant Impact, the
FAA has determined that the Army’s EA
and its supporting documentation
adequately assesses and discloses the
environmental impacts of the proposed
action, including establishment of
restricted areas R-3803C, R-3803D, R—
3803E, and R—3803F. Based on the
evaluation in the Army’s EA, the FAA,
as a Gooperating Agency, concluded
that the Army’s EA qualifies for
adoption by FAA, and that the FAA’s
adoption of the Army’s EA for the
expansion of the R—3803 restricted area
complex in central Louisiana by
establishing four new restricted areas,
R-3803C, R-3803D, R—3803E, and R—
3803F is authorized in accordance with
40 CFR 1506.3, Adoption. Accordingly,
FAA adopts the Army’s EA and takes
full responsibility for the scope and
content that addresses the FAA’s actions
associated with the establishment of the
additional restricted areas.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§73.38 Louisiana [Amended]
m 2. §73.38 is amended as follows:

R-3803A Fort Polk, LA [Amended]

Boundaries. Beginning at lat. 31°23"37” N,
long. 93°09'58” W; to lat. 31°23"13” N, long.
93°09°49” W; to lat. 31°22’01” N, long.
93°10°06” W; to lat. 31°19’17” N, long.
93°11'11” W; to lat. 31°19'17” N, long.
93°20"16” W; to lat. 31°24’31” N, long.
93°20"16” W; to lat. 31°24’31” N, long.
93°16"43” W; to lat. 31°23’36” N, long.
93°13’25” W; to the point of beginning.

Designated altitudes. Surface to but not
including FL 180.
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Time of designation. By NOTAM issued at
least 4 hours in advance.

Controlling agency. FAA, Houston ARTCC.

Using agency. U.S. Army, Joint Readiness
Training Center, Fort Polk, LA.

R-3803B Fort Polk, LA [Amended]

Boundaries. Beginning at lat. 31°23’37” N,
long. 93°09'58” W; to lat. 31°23'13” N, long.
93°09'49” W; to lat. 31°2201” N, long.
93°10°06” W; to lat. 31°19’17” N, long.
93°11’11” W; to lat. 31°19’17” N, long.
93°20"16” W; to lat. 31°24’31” N, long.
93°20"16” W; to lat. 31°24’31” N, long.
93°16’43” W; to lat. 31°23’36” N, long.
93°13"25” W; to the point of beginning.

Designated altitudes. FL 180 to but not
including FL 350.

Time of designation. By NOTAM issued at
least 24 hours in advance.

Controlling agency. FAA, Houston ARTCC.

Using agency. U.S. Army, Joint Readiness
Training Center, Fort Polk, LA.

R-3803C Fort Polk, LA [New]

Boundaries. Beginning at lat. 31°1917” N,
long. 93°10”31” W; to lat. 31°1739” N, long.
93°11'07” W; to lat. 31°14’25” N, long.
93°12’17” W; to lat. 31°14’25” N, long.
93°14’40” W; to lat. 31°15732” N, long.
93°14’40” W; to lat. 31°15”32” N, long.
93°17’00” W; to lat. 31°19’17” N, long.
93°17’00” W; to the point of beginning.

Designated altitudes. Surface to but not
including FL 180.

Time of designation. By NOTAM issued at
least 4 hours in advance.

Controlling agency. FAA, Houston ARTCC.

Using agency. U.S. Army, Joint Readiness
Training Center, Fort Polk, LA.

R-3803D Fort Polk, LA [New]

Boundaries. Beginning at lat. 31°19'17” N,
long. 93°03'29” W; to lat. 31°14’53” N, long.

93°1700” W; to lat. 31°19’17” N, long.
93°17’00” W; to the point of beginning.
Designated altitudes. FL 180 to but not
including FL 350.
Time of designation. By NOTAM issued at
least 24 hours in advance.
Controlling agency. FAA, Houston ARTCC.
Using agency. U.S. Army, Joint Readiness
Training Center, Fort Polk, LA.

R-3803F Fort Polk, LA [New]

Boundaries. Beginning at lat. 31°19'17” N,
long. 93°03"29” W; to lat. 31°14’53” N, long.

93°03’30” W; to lat.
93°08’52” W; to lat.
93°10°07” W; to lat.
93°10°06” W; to lat.
93°12717” W; to lat.
93°11’07” W; to lat.

31°14’52” N, long.
31°14’51” N, long.
31°1425” N, long.
31°14’25” N, long.
31°17’39” N, long.
31°19’17” N, long.

93°03'30” W; to lat.
93°08’52” W; to lat.
93°10°07” W; to lat.
93°1006” W; to lat.
93°12’17” W; to lat.
93°11'07” W; to lat.

31°14’52” N, long.
31°14’51” N, long.
31°14’25” N, long.
31°14’25” N, long.
31°1739” N, long.
31°19'17” N, long.

93°10’31” W; to the point of beginning,
excluding the airspace area from the surface
to and including 1,200 feet AGL beginning at
lat. 31°14’52” N, long. 93°08’52” W; at lat.
31°14’51” N, long. 93°10’07” W; at lat.
31°1425” N, long. 93°10°06” W; at lat.
31°14’25” N, long. 93°12’17” W; at lat.
31°17’39” N, long. 93°11°07” W; at lat.
31°17°04” N, long. 93°10’22” W; at lat.
31°16'11” N, long. 93°10'22” W; to the point
of beginning of the excluded area.

Designated altitudes. Surface to but not
including FL 180.

Time of designation. By NOTAM issued at
least 4 hours in advance.

Controlling agency. FAA, Houston ARTCC.

Using agency. U.S. Army, Joint Readiness
Training Center, Fort Polk, LA.

R-3803E Fort Polk, LA [New]

Boundaries. Beginning at lat. 31°19'17” N,
long. 93°10°31” W; to lat. 31°17’39” N, long.
93°11’07” W; to lat. 31°14’25” N, long.
93°12"17” W; to lat. 31°14’25” N, long.
93°1440” W; to lat. 31°15”32” N, long.
93°14’40” W; to lat. 31°15’32” N, long.

93°10°31” W; to the point of beginning.
Designated altitudes. FL 180 to but not
including FL 350.
Time of designation. By NOTAM issued at
least 24 hours in advance.
Controlling agency. FAA, Houston ARTCC.
Using agency. U.S. Army, Joint Readiness
Training Center, Fort Polk, LA.

Issued in Washington, DC, on July 10,
2019.
Rodger A. Dean Jr.,
Manager, Airspace Policy Group.
[FR Doc. 2019-15119 Filed 7-15-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Part 335
[Docket No. 170922927-8683—-01]
RIN 0625-AB13

Imports of Certain Worsted Wool
Fabric: Implementation of Tariff Rate
Quota Established Under Title V of the
Trade and Development Act of 2000:
Removal of Regulations

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Final rule.

SUMMARY: The International Trade
Administration of the Department of
Commerce is removing an obsolete and
unnecessary regulation on licenses for
the allocation of tariff rate quotas for the
import of certain worsted wool fabrics.
The tariff rate quota authority
administered by the International Trade
Administration has expired, making the
implementing regulations obsolete and
unnecessary.

DATES: This rule is effective July 16,
2019.

FOR FURTHER INFORMATION CONTACT:
Daniel Hylton, Office of the General
Counsel, U.S. Department of Commerce,

1401 Constitution Avenue NW, Mail
Stop 5875, Washington, DC 20230;
telephone: (202) 482—0937, occic@
doc.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 501(e) of the Trade and
Development Act of 2000, Public Law
106—200, required the President to fairly
allocate tariff rate quotas on the import
of certain worsted wool fabrics
established under Sections 501(a) and
(b) of the Act. Section 504(b) authorized
the President to modify the limitations
on worsted wool fabric imports under
the tariff rate quotas. In Presidential
Proclamation 7383 of December 1, 2000,
the President delegated to the Secretary
of Commerce the authority to allocate
the quantity of imports under the tariff
rate quotas; to annually consider
requests from domestic manufacturers
of worsted wool apparel to modify the
limitation on the quantity of worsted
wool fabrics that may be imported
under the tariff rate quotas; to determine
whether the limitations on the quantity
of imports under the tariff rate quotas
should be modified and recommend to
the President that appropriate
modifications be made; and to issue
regulations to implement the relevant
provisions of the Act. Pursuant to that
delegation, the Department issued the
regulations at 15 CFR part 335 and
revised those regulations in 2005 (70 FR
24941; May 12, 2005) to implement
amendments to the program under Title
IV (entitled the “Wool Suit and Textile
Trade Extension Act of 2004”’) of the
Miscellaneous Trade and Technical
Corrections Act of 2004 (Pub. L. 108—
429). Section 325(a) of the Tax
Extenders and Alternative Minimum
Tax Relief Act of 2008, Division C of
Pub. L. 110-343, extended the authority
for the tariff rate quota program until
December 31, 2014, at which time the
program expired.

Classification

This final rule was drafted in
accordance with Executive Orders
12866, 13563, and 13771. OMB has
determined that this rule is not
significant for purposes of Executive
Order 12866. This final rule is a
deregulatory action under Executive
Order 13771.

Administrative Procedure Act and
Regulatory Flexibility Act

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment are
unnecessary. This rule removes obsolete
regulations implementing the sections


mailto:occic@doc.gov
mailto:occic@doc.gov

Federal Register/Vol.

84, No. 136/ Tuesday, July 16, 2019/Rules and Regulations

33849

of Title V of the Trade and Development
Act of 2000, as amended, that are no
longer in effect. Therefore, public
comment would serve no purpose and
is unnecessary. There is also good cause
under 5 U.S.C. 553(d)(3) to waive the
30-day delay in effectiveness. This rule
does not alter the rights or
responsibilities of any party, and
delaying its implementation would
Serve No purpose.

Because prior notice and an
opportunity for public comment are not
required pursuant to 5 U.S.C. 553, or
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
inapplicable. Therefore, a regulatory
flexibility analysis has not been
prepared.

Congressional Review Act

This final rule is not major under the
Congressional Review Act (5 U.S.C. 801
et seq.).

Executive Order No. 13132

This final rule does not contain
policies that have federalism
implications.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) (“PRA”)
requires that a Federal agency consider
the impact of paperwork and other
information collection burdens imposed
on the public and, under the provisions
of PRA section 3507(d), obtain approval
from OMB for each collection of
information it conducts, sponsors, or
requires through regulations. This final
rule does not require the collection of
any information.

List of Subjects in 15 CFR Part 335

Customs duties and inspection,
Imports, Reporting and recordkeeping
requirements, Textiles.

Dated: July 3, 2019.
Maria D’Andrea-Yothers,

Director, Office of Textiles and Apparel,
Industry and Analysis, International Trade
Administration, U.S. Department of
Commerce.

PART 335—[REMOVED AND
RESERVED]

m For the reasons discussed in the
preamble, and under the authority of 5
U.S.C. 301, we remove and reserve part
335 of title 15 of the Code of Federal
Regulations.

[FR Doc. 2019-14551 Filed 7-15-19; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 334

[COE-2018-0007]

Atlantic Ocean South of Entrance to
Chesapeake Bay; Firing Range

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Final rule.

SUMMARY: The Corps of Engineers is
amending an existing permanent danger
zone in the waters of the Atlantic Ocean
south of the entrance to the Chesapeake
Bay off of the coast of Virginia. For
decades, the Dam Neck Surface Danger
Zone (SDZ) served as a firing range for
gunnery training at what is now Naval
Air Station Oceana’s Dam Neck Annex.
While the Navy continues to use the
SDZ for training, fixed-mount gunnery
operations have not been conducted
there for over 30 years. This amendment
is necessary to accurately identify the
hazards associated with training and
mission operations to protect the public.
This amendment identifies the area
within the current danger zone
boundary where live fire exercises are
no longer conducted and no restriction
to surface navigation exists. In addition,
the amendment removes references to
live fire range conditions and safety
procedures since shore-to-sea gunnery
operations are no longer conducted.

DATES: Effective: August 15, 2019.

ADDRESSES: U.S. Army Corps of
Engineers, Attn: CECW—CO-R (David
Olson), 441 G Street NW, Washington,
DC 20314-1000.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson, Headquarters, Operations
and Regulatory Community of Practice,
Washington, DC at 202—-761-4922, or
Ms. Nicole Woodward, Corps of
Engineers, Norfolk District, Regulatory
Branch, at 757-201-7122.

SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
February 13, 2019, edition of the
Federal Register (84 FR 3739) and the
regulations.gov docket number was
COE-2018-0007. No comments were
received in response to the proposed
rule.

In response to a request by the United
States Navy, and pursuant to its
authorities in Section 7 of the Rivers
and Harbors Act of 1917 (40 Stat. 266;
33 U.S.C. 1) and Chapter XIX of the
Army Appropriations Act of 1919 (40
Stat. 892; 33 U.S.C. 3), the Corps of
Engineers is amending 33 CFR 334.390

to amend this danger zone in the waters
of the Atlantic Ocean south of the
entrance to the Chesapeake Bay adjacent
to Naval Air Station Oceana’s Dam Neck
Annex in Virginia Beach, Virginia.

Procedural Requirements

a. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. For the reasons
stated below, this final rule is not a
“significant regulatory action” under
Executive Order 12866. Accordingly,
this final rule has not been reviewed by
the Office of Management and Budget
(OMB), and pursuant to OMB guidance
it is exempt from the requirements of
Executive Order 13771.

The Corps determined this final rule
is not a significant regulatory action
because both the area of existing danger
zone subject to live firing exercises and
the navigation restrictions are being
decreased. This final rule allows any
vessel that needs to transit the danger
zone to expeditiously transit through
the danger zone when the small arms
range is in use. When the small arms
range is not in use, the danger zone will
be open to normal maritime traffic and
to all activities, include anchoring and
loitering. This rule is issued with
respect to a military function of the
Department of Defense and the
provisions of Executive Order 12866 do
not apply.

b. Impact on Small Entities.

This rule has been reviewed under the
Regulatory Flexibility Act (Pub. L. 96—
354). The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice-and-comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities (i.e., small
businesses and small governments).

The Corps certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. While some owners or
operators of vessels that intend to transit
the danger zone may be small entities,
this rule would not have a significant
economic impact on any vessel owner
or operator because it identifies the
portion of the danger zone that is
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subject to live firing exercises and
navigation restrictions, and allows any
vessel that needs to transit the danger
zone to expeditiously transit through
the danger zone when the small arms
range is in use. When the small arms
range is not in use, the danger zone will
be open to normal maritime traffic and
to all activities, include anchoring and
loitering. In addition, danger zone is
necessary to protect public from hazards
associated with training and mission
operations. Small entities can also
utilize navigable waters outside of the
danger zone when the small arms range
is in use. The Corps has determined that
the modified danger zone will have
practically no economic impact on the
public, including any anticipated
navigational hazard or interference with
existing waterway traffic. After
considering the economic impacts of
this amendment of the existing danger
zone regulation on small entities, I
certify that this action will not have a
significant impact on a substantial
number of small entities.

c. Review Under the National
Environmental Policy Act

Due to the administrative nature of
this action and because there is no
intended change in the use of the area,
the Corps expects that this regulation, if
adopted, will not have a significant
impact to the quality of the human
environment and, therefore, preparation
of an environmental impact statement
will not be required. An environmental
assessment has been prepared. It may be
reviewed at the District office listed at
the end of the FOR FURTHER INFORMATION
CONTACT section, above.

d. Unfunded Mandates Act

This rule does not impose an
enforceable duty among the private
sector and, therefore, it is not a Federal
private sector mandate and it is not
subject to the requirements of either
Section 202 or Section 205 of the
Unfunded Mandates Act. I have also
found under Section 203 of the Act, that
small governments will not be
significantly and uniquely affected by
this rulemaking.

e. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. We will submit a
report containing the final rule and
other required information to the U.S.
Senate, the U.S. House of

Representatives, and the Comptroller
General of the United States. A major
rule cannot take effect until 60 days
after it is published in the Federal
Register. This final rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 33 CFR Part 334

Danger zones, Marine safety,
Navigation (water), Restricted areas,
Waterways.

For the reasons set out in the
preamble, the Corps amends 33 CFR
part 334 as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

m 1. The authority citation for 33 CFR
part 334 continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3).

m 2. Revise § 334.390 to read as follows:

§334.390 Atlantic Ocean south of entrance
to Chesapeake Bay; firing range.

(a) The danger zone. (1) A section
extending seaward for a distance of
12,000 yards between two radial lines
bearing 030° True and 083° True,
respectively, from a point on shore at
latitude 36°46°48” N, longitude
75°57°24” W; and an adjacent sector
extending seaward for a distance of 15
nautical miles between two radial lines
bearing 083° True and 150° True,
respectively, from the same shore
position. The datum for these
coordinates is WGS—1984.

(b) The regulation. (1) To
accommodate ingress and egress within
the southern approach to the
Chesapeake Bay Federal navigation
channels, no live fire exercise will take
place within the area northeast of, and
defined by a line intersecting points
latitude 36°4759” N, longitude
75°46’05” W and latitude 36°44'25” N,
longitude 75°38’57” W, and this area is
open to unrestricted surface navigation.

(2) Within the remainder of the
danger zone vessels shall proceed
through the area with caution and shall
remain therein no longer than necessary
for the purpose of transit.

(3) When firing is in progress during
daylight hours, red flags will be
displayed at conspicuous locations on
the beach. When firing is in progress
during periods of darkness, red flashing
lights will be displayed from
conspicuous locations on the beach
which are visible from the water a
minimum distance of four (4) nautical
miles.

(4) Firing on the ranges will be
suspended as long as any vessel is
within the danger zone.

(5) Lookout posts will be manned by
the activity or agency operating the
firing range at the Naval Air Station
Oceana, Dam Neck Annex, in Virginia
Beach, Virginia. After darkness, night
vision systems will be utilized by
lookouts to aid in locating vessels
transiting the area.

(6) There shall be no firing on the
range during periods of low visibility
which would prevent the recognition of
a vessel (to a distance of 7,500 yards)
which is properly displaying navigation
lights, or which would preclude a vessel
from observing the red range flags or
lights.

(7) Throughout the entire danger zone
anchoring, dredging, trawling and any
bottom disturbing activities should be
conducted with caution due to the
potential of unexploded ordnance
(UXO) and other munitions and
explosives of concern (MEC) on the
bottom.

(c) Enforcement. The regulation in
this section shall be enforced by the
Commander, Naval Air Force Atlantic,
U.S. Fleet Forces Command, Norfolk,
Virginia, and such agencies as he or she
may designate.

Dated: July 11, 2019.

Thomas P. Smith, P.E.,

Chief, Operations and Regulatory Division,
Directorate of Civil Works.

[FR Doc. 2019-15086 Filed 7-15—19; 8:45 am]
BILLING CODE 3720-58-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2017-0422; FRL-9996-43-
Region 4]

Air Plan Approval; NC; Emission
Control Standards, Open Burning, and
Miscellaneous Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve portions of a revision to the
North Carolina State Implementation
Plan (SIP) submitted by the State of
North Carolina through the North
Carolina Department of Environmental
Quality (formerly the North Carolina
Department of Environment and Natural
Resources (NCDENR)), Division of Air
Quality, on January 31, 2008. The
revision includes changes to emission
control standards and open burning
regulations. The changes are part of
North Carolina’s strategy to meet and
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maintain the national ambient air
quality standards (NAAQS). This action
is being taken pursuant to the Clean Air
Act (CAA or Act) and its implementing
regulations.

DATES: This rule is effective August 15,
2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2017-0422. All documents in the docket
are listed on the www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division
(formerly the Air, Pesticides and Toxics
Management Division), U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Andres Febres, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—-8960.
The telephone number is (404) 562—
8966. Mr. Febres can also be reached via
electronic mail at febres-
martinez.andres@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On January 31, 2008, the State of
North Carolina, through NCDENR,?
submitted changes to the North Carolina
SIP for EPA approval. EPA is taking
final action to approve changes to the
following regulations under 15A North
Carolina Administrative Code (NCACQC)
02D: Section .0519, Control of Nitrogen
Dioxide and Nitrogen Oxides Emissions;
Section .0540, Particulates From
Fugitive Non-Process Dust Emission
Sources; and Section .1907, Multiple

1NCDENR is now the North Carolina Department
of Environmental Quality.

Violations Arising From a Single
Episode.2 These changes are a part of
North Carolina’s strategy to attain and
maintain the NAAQS and are being
approved pursuant to section 110 of the
CAA. EPA has taken, will take, or, for
various reasons, will not take separate
action on all other changes submitted on
January 31, 2008.3

The revisions that are the subject of
this final action make changes to
emission control standard regulations
under Subchapter 2D of the North
Carolina SIP. These changes revise the
applicability of nitrogen dioxide (NO>)
and nitrogen oxides emissions standards
to nitric acid plants; amend definitions
and expand the applicability of
provisions related to fugitive dust
emissions, including renaming the rule
to eliminate the word ‘“non-process”;
and add a new open burning rule for
multiple violations that can occur from
a single open burning event. The
changes either do not interfere with
attainment and maintenance of the
NAAQS or they have the effect of
strengthening the North Carolina SIP. In
a notice of proposed rulemaking
(NPRM) published on March 11, 2019
(84 FR 8654), EPA proposed to approve
the aforementioned revisions to the
North Carolina SIP. The NPRM provides
additional detail regarding the
background and rationale for EPA’s
action. Comments on the NPRM were
due on or before April 10, 2019. EPA
received one comment on the proposed
action, but it is not germane to the
proposed action. That comment is
discussed below.

II. Response to Comments

EPA received one comment, which
addresses portions of North Carolina’s
submittal on which EPA is not acting in
this rulemaking. The comment concerns
changes to 15A NCAC 02D .0521 and
.1201, as well as the adoption of 15A

2In the table of North Carolina regulations
federally approved into the SIP at 40 CFR
52.1770(c), 15A NCAC 02D is referred to as
“Subchapter 2D Air Pollution Control
Requirements.”

30n February 5, 2015 (80 FR 6455), EPA took
final action on 2D Section .1004. On July 18, 2017
(82 FR 32767), EPA took direct final action on 2D
Sections .1901, .1902 and .1903. EPA will be taking
separate action on 15A NCAC Sections 2D .1904
and 2Q .0102. EPA is not taking action on 2D
Sections .0516 and .0521, because the changes to
these rules reference incinerator rules under CAA
sections 111(d) and 129 and 40 CFR part 60 and are
not a part of the federally-approved SIP. EPA is not
taking action on changes to 2Q Section .0506
because the proposed changes reference a
regulation not approved into the SIP and which is
being repealed by North Carolina. Lastly, EPA is not
taking action on changes to 2D Sections .0524,
.0960, .1201, .1202, .1208, .1211, and .2303 because
the State withdrew these regulations from its
January 31, 2008, submittal.

NCAC 02D .1211. As explained herein
and in the NPRM, see 84 FR at 8655 n.3,
those NCAC provisions are not the
subject of this rulemaking, and EPA is
not taking action on changes to them.
Therefore, the comment is not relevant
to this action.

IIL. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of state regulations under
Subchapter 2D Air Pollution Control
Requirements, Section .0519, Control of
Nitrogen Dioxide and Nitrogen Oxides
Emissions; and Section .1907, Multiple
Violations Arising from a Single
Episode, which have a state effective
date of July 1, 2007; as well as Section
.0540, Particulates From Fugitive Dust
Emission Sources, which has as
effective date of August 1, 2007. EPA
has made, and will continue to make,
these materials generally available
through www.regulations.gov and at the
EPA Region 4 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.4

IV. Final Action

For the reasons described above, EPA
is taking final action to approve the
aforementioned changes to the North
Carolina SIP submitted by the State of
North Carolina on January 31, 2008,
pursuant to CAA section 110 because
these changes are consistent with the
CAA. Changes to the other sections in
these submissions have been or will be
processed in a separate action, as
appropriate, for approval into the North
Carolina SIP.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of

4 See 62 FR 27968 (May 22, 1997).
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the CAA. This action merely approves
state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 16, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it

extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 26, 2019.
Mary S. Walker,
Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart ll—North Carolina

m 2.In §52.1770, the table in paragraph
(c)(1) is amended under Subchapter 2D
Air Pollution Control Requirements by:
m a. Revising the entries for ““Section
.0519”’ and ‘“‘Section .0540"’; and
m b. Adding an entry for “Section
.1907” in numerical order.

The revisions and addition read as
follows:

§52.1770 Identification of plan.
* * * * *
(C) * x %

(1) EPA APPROVED NORTH CAROLINA REGULATIONS

State
State citation Title/subject effective EPA approval date Explanation
date
Subchapter 2D Air Pollution Control Requirements
Section .0500 Emission Control Standards
Section .0519 ......... Control of Nitrogen Dioxide and Nitro- 7/1/2007 7/16/2019 [Insert citation of publication].
gen Oxides Emissions.

Section .0540

sion Sources.

Particulates from Fugitive Dust Emis-

8/1/2007 7/16/2019 [Insert citation of publication].
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(1) EPA APPROVED NORTH CAROLINA REGULATIONS—Continued
State
State citation Title/subject effective EPA approval date Explanation
date
Section .1900 Open Burning
Section .1907 ......... Multiple Violations Arising from a Single 7/1/2007 7/16/2019 [Insert citation of publication].
Episode.
* * * * *

[FR Doc. 2019-14879 Filed 7-15-19; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 55
[EPA-R09-OAR-2018-0366; FRL-9994-98-
Region 9]

Outer Continental Shelf Air
Regulations; Consistency Update for
California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing the approval
of a local rule and the update of the
Outer Continental Shelf (OCS) Air
Regulations proposed in the Federal
Register on June 21, 2018. Requirements
applying to OCS sources located within
25 miles of states’ seaward boundaries
must be updated periodically to remain
consistent with the requirements of the
corresponding onshore area (COA), as
mandated by section 328(a)(1) of the
Clean Air Act (“the Act”). The portion
of the OCS air regulations that is being
updated pertains to the requirements for
OCS sources for which the Santa
Barbara County Air Pollution Control
District (““Santa Barbara County APCD”
or “the District”) is the designated COA.
The intended effect of approving the
local rule and updating the OCS
requirements for the Santa Barbara
County APCD is to regulate emissions
from OCS sources in accordance with
the requirements onshore. The change
to the existing requirements discussed
in this document will be incorporated
by reference into the Code of Federal
Regulations and listed in the appendix
to the OCS air regulations.

DATES: This rule is effective on August
15, 2019. The incorporation by reference

of a certain publication listed in this
rule is approved by the Director of the
Federal Register as of August 15, 2019.
ADDRESSES: The EPA has established
docket number EPA-R09-OAR-2018-
0366 for this action. All documents in
the docket are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, e.g., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.
FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, Air Division (Air-4),
U.S. EPA Region 9, 75 Hawthorne
Street, San Francisco, CA 94105, (415)
947-4125, vineyard.christine@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“we,” “us,” or “our” refer to the EPA.
Organization of this document: The
following outline is provided to aid in
locating information in this preamble.

I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Proposed Action

On June 21, 2018 (83 FR 28795), the
EPA proposed to approve Santa Barbara
County APCD Rule 360—Boilers, Water
Heaters, and Process Heaters (0.075-2
MMBtu/hr.) (Revised 03/15/18) into the
Santa Barbara County Air Pollution
Control District Requirements
Applicable to OCS Sources. The
requirements are incorporated into the
OCS Air Regulations at 40 CFR part 55.
As required under 40 CFR 55.1 and
55.12(d)(2), we evaluated Rule 360 to

ensure that it is rationally related to the
attainment or maintenance of federal or
state ambient air quality standards or
part C of title I of the Act, that it is not
designed expressly to prevent
exploration and development of the
OCS and that it is applicable to OCS
sources. We also evaluated the rule to
ensure that it is not arbitrary or
capricious, as required under 40 CFR
55.12(e).

As explained in our proposal, section
328(a) of the Act requires that the EPA
establish requirements to control air
pollution from OCS sources located
within 25 miles of states’ seaward
boundaries that are the same as onshore
requirements. To comply with this
statutory mandate, the EPA must
incorporate applicable onshore rules
into part 55 as they exist onshore. This
limits the EPA’s flexibility in deciding
which requirements will be
incorporated into part 55 and prevents
the EPA from making substantive
changes to the requirements it
incorporates. As a result, the EPA may
be incorporating rules into part 55 that
do not conform to all of the EPA’s state
implementation plan (SIP) guidance
documents or certain requirements of
the Act. Consistency updates may result
in the inclusion of state or local rules or
regulations into part 55, even though the
same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the OCS rule does not
imply that a rule meets the requirements
of the Act for SIP approval, nor does it
imply that the rule will be approved by
the EPA for inclusion in the SIP.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received no comments
on the proposed action.

III. EPA Action

No comments were submitted.
Therefore, as authorized in section
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328(a)(1) of the Act, 42 U.S.C. 7627, the
EPA is taking final action to approve
Santa Barbara County APCD Rule 360—
Boilers, Water Heaters, and Process
Heaters (0.075—2 MMBtu/hr.) (Revised
03/15/18) for inclusion in the
compilation of Santa Barbara County
APCD requirements applicable to OCS
sources.

Also, the EPA is taking final action to
update the incorporation by reference of
the compilation of EPA approved OCS
source provisions for the Santa Barbara
County APCD. The “Santa Barbara
County APCD Requirements Applicable
to OCS Sources,” dated April 2019,
replaces the compilation previously
incorporated into 40 CFR part 55 for the
Santa Barbara County APCD. See 82 FR
43491, September 18, 2017.

IV. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the “Santa
Barbara County APCD Requirements
Applicable to OCS Sources,” dated
April 2019, as described in the
amendments to 40 CFR part 55 set forth
below. The EPA has made, and will
continue to make, this documents
available through www.regulations.gov
and at the EPA Region IX Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

V. Statutory and Executive Order
Reviews

Under the Act, the Administrator is
required to establish requirements to
control air pollution from OCS sources
located within 25 miles of States’
seaward boundaries that are the same as
onshore air control requirements. To
comply with this statutory mandate, the
EPA must incorporate applicable
onshore rules into Part 55 as they exist
onshore. 42 U.S.C. 7627(a)(1); 40 CFR
55.12. Thus, in promulgating OCS
consistency updates, the EPA’s role is to
maintain consistency between OCS
regulations and the regulations of
onshore areas, provided that they meet
the criteria of the Act. Accordingly, this
action simply updates the existing OCS
requirements to make them consistent
with requirements onshore, without the
exercise of any policy discretion by the
EPA. For that reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

o Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because it does not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
nor does it impose substantial direct
compliance costs on tribal governments,
nor preempt tribal law.

Under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., an agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid OMB control number.
OMB has approved the information
collection requirements contained in 40
CFR part 55 and, by extension, this
update to the rules, and has assigned
OMB control number 2060-0249. OMB
approved EPA Information Collection
Request No. 1601.08 on September 18,
2017. The current approval expires
September 30, 2020. The total burden
for collection of information under 40

CFR part 55 is estimated to be 27,018
hours per year, using the definition of
burden provided in 5 CFR 1320.3(b). 82
FR 21811, 21812 (May 10, 2017).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 16,
2019. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 55

Environmental protection,
Administrative practice and procedures,
Air pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Nitrogen oxides, Outer
Continental Shelf, Ozone, Particulate
matter, Permits, Reporting and
Recordkeeping requirements, Sulfur
oxides.

Dated: May 29, 2019.
Deborah Jordan,
Acting Regional Administrator, Region IX.

40 CFR part 55 is amended as follows:

PART 55—OUTER CONTINENTAL
SHELF AIR REGULATIONS

m 1. The authority citation for Part 55
continues to read as follows:

Authority: Section 328 of the Clean Air

Act (42 U.S.C. 7401 et seq.) as amended by
Public Law 101-549.
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m 2. Section 55.14 is amended by
revising paragraph (e)(3)(ii)(F) to read as
follows:

§55.14 Requirements that apply to OCS
sources located within 25 miles of states
seaward boundaries, by State.

* * * * *
(e) * ok ok
3 L
( ) * * %

(ii)

(F) Santa Barbara County Air
Pollution Control District Requirements
Applicable to OCS Sources, April 2019.

* * * * *

m 3. Appendix A to part 55 is amended
by revising paragraph (b)(6) under the
heading “California” to read as follows:
Appendix A to Part 55—Listing of State

and Local Requirements Incorporated
by Reference into Part 55, by State

* * * * *

California

* * * * *
(b] * K *

(6) The following requirements are
contained in Santa Barbara County Air
Pollution Control District Requirements
Applicable to OCS Sources, April 2019:

Rule 102 Definitions (Revised 08/25/16)

Rule 103 Severability (Adopted 10/23/78)

Rule 105 Applicability (Revised 08/25/16)

Rule 107 Emergencies (Adopted 04/19/01)

Rule 201 Permits Required (Revised 06/19/
08)

Rule 202 Exemptions to Rule 201 (Revised
08/25/16)

Rule 203 Transfer (Revised 04/17/97)

Rule 204 Applications (Revised 08/25/16)

Rule 205 Standards for Granting Permits
(Revised 04/17/97)

Rule 206 Conditional Approval of
Authority to Construct or Permit to Operate
(Revised 10/15/91)

Rule 207 Denial of Application (Adopted
10/23/78)

Rule 210 Fees (Revised 03/17/05)

Rule 212 Emission Statements (Adopted 10/
20/92)

Rule 301
78)

Rule 302
1981)

Rule 303 Nuisance (Adopted 10/23/78)

Rule 304 Particulate Matter-Northern Zone
(Adopted 10/23/78)

Rule 305 Particulate Matter Concentration-
Southern Zone (Adopted 10/23/78)

Rule 306 Dust and Fumes-Northern Zone
(Adopted 10/23/78)

Rule 307 Particulate Matter Emission
Weight Rate-Southern Zone (Adopted 10/
23/78)

Rule 308
23/78)

Rule 309 Specific Contaminants (Adopted
10/23/78)

Rule 310 Odorous Organic Sulfides
(Adopted 10/23/78)

Rule 311 Sulfur Content of Fuels (Adopted
10/23/78)

Rule 312 Open Fires (Adopted 10/02/90)

Circumvention (Adopted 10/23/

Visible Emissions (Revised 6/

Incinerator Burning (Adopted 10/

Rule 316 Storage and Transfer of Gasoline
(Revised 01/15/09)

Rule 317 Organic Solvents (Adopted 10/23/
78)

Rule 318 Vacuum Producing Devices or
Systems-Southern Zone (Adopted 10/23/
78)

Rule 321 Solvent Cleaning Operations
(Revised 06/21/12)

Rule 322 Metal Surface Coating Thinner
and Reducer (Adopted 10/23/78)

Rule 323 Architectural Coatings (Revised
11/15/01)

Rule 323.1 Architectural Coatings (Adopted
06/19/14, Effective 01/01/15)

Rule 324 Disposal and Evaporation of
Solvents (Adopted 10/23/78)

Rule 325 Crude Oil Production and
Separation (Revised 07/19/01)

Rule 326 Storage of Reactive Organic
Compound Liquids (Revised 01/18/01)

Rule 327 Organic Liquid Cargo Tank Vessel
Loading (Revised 12/16/85)

Rule 328 Continuous Emission Monitoring
(Adopted 10/23/78)

Rule 330 Surface Coating of Metal Parts and
Products (Revised 06/21/12)

Rule 331 Fugitive Emissions Inspection and
Maintenance (Revised 12/10/91)

Rule 332 Petroleum Refinery Vacuum
Producing Systems, Wastewater Separators
and Process Turnarounds (Adopted 06/11/
79)

Rule 333 Control of Emissions from
Reciprocating Internal Combustion Engines
(Adopted 06/19/08)

Rule 342 Control of Oxides of Nitrogen
(NOx) from Boilers, Steam Generators and
Process Heaters) (Revised 04/17/97)

Rule 343 Petroleum Storage Tank Degassing
(Adopted 12/14/93)

Rule 344 Petroleum Sumps, Pits, and Well
Cellars (Adopted 11/10/94)

Rule 346 Loading of Organic Liquid Cargo
Vessels (Revised 01/18/01)

Rule 349 Polyester Resin Operations
(Revised 06/21/12)

Rule 352 Natural Gas-Fired Fan-Type
Central Furnaces and Residential Water
Heaters (Revised 10/20/11)

Rule 353 Adhesives and Sealants (Revised
06/21/12)

Rule 359 Flares and Thermal Oxidizers
(Adopted 06/28/94)

Rule 360 Boilers, Water Heaters, and
Process Heaters (0.075—2 MMBtu/hr.)
(Revised 03/15/18)

Rule 361 Small Boilers, Steam Generators,
and Process Heaters (Adopted 01/17/08)
Rule 370 Potential to Emit—Limitations for

Part 70 Sources (Revised 01/20/11)

Rule 505 Breakdown Conditions Sections
A.,B.1, and D. only (Adopted 10/23/78)

Rule 603 Emergency Episode Plans
(Adopted 06/15/81)

Rule 702 General Conformity (Adopted 10/
20/94)

Rule 801 New Source Review—Definitions
and General Requirements (Revised 08/25/
16)

Rule 802 New Source Review (Revised 08/
25/16)

Rule 804 Emission Offsets (Revised 08/25/
16)

Rule 805 Air Quality Impact Analysis,
Modeling, Monitoring, and Air Quality

Increment Consumption (Revised 08/25/
16)

Rule 806 Emission Reduction Credits
(Revised 08/25/16)

Rule 808 New Source Review for Major
Sources of Hazardous Air Pollutants
(Adopted 05/20/99)

Rule 809 Federal Minor Source New Source
Review (Revised 08/25/16)

Rule 810 Federal Prevention of Significant
Deterioration (PSD) (Revised 06/20/13)

Rule 1301 Part 70 Operating Permits—
General Information (Revised 08/25/16)

Rule 1302 Part 70 Operating Permits—
Permit Application (Adopted 11/09/93)

Rule 1303 Part 70 Operating Permits—
Permits (Revised 01/18/01)

Rule 1304 Part 70 Operating Permits—
Issuance, Renewal, Modification and
Reopening (Revised 01/18/01)

Rule 1305 Part 70 Operating Permits—
Enforcement (Adopted 11/09/93)

* * * * *

[FR Doc. 2019-14985 Filed 7-15-19; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[EPA-R03-OAR-2018-0387; FRL-9996-72—
Region 3]

Approval of the Redesignation
Request for the Washington, DC-MD-
VA 2008 8-Hour Ozone National
Ambient Air Quality Standard
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving the request
from the District of Columbia (the
District) to redesignate to attainment
their respective portion of the
Washington, DC-MD-VA nonattainment
area (hereafter “the Washington Area”
or “the Area”) for the 2008 8-hour ozone
national ambient air quality standard
(NAAQS or standard) (also referred to as
the 2008 ozone NAAQS”) as the
District’s portion of the Area meets the
statutory requirements for redesignation
under the Clean Air Act (CAA). EPA is
therefore redesignating the District of
Columbia to attainment for the 2008
ozone NAAQS in accordance with the
CAA.

DATES: This final rule is effective on
August 15, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2018-0387. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
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some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT: Sara
Calcinore, Planning & Implementation
Branch (3AD30), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814—2043.
Ms. Calcinore can also be reached via
electronic mail at calcinore.sara@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On May 21, 2012 and June 11, 2012,
EPA designated nonattainment areas for
the 2008 ozone NAAQS. 77 FR 30088
and 77 FR 34221. Effective July 20,
2012, the Washington Area was
designated as marginal nonattainment
for the 2008 ozone NAAQS. At the time
of its designation, the Washington Area
consisted of the Counties of Calvert,
Charles, Frederick, Montgomery, and
Prince George’s in Maryland, the
Counties of Arlington, Fairfax,
Loudoun, and Prince William and the
Cities of Alexandria, Fairfax, Falls
Church, Manassas, and Manassas Park
in Virginia, and the District of
Columbia. See 40 CFR 81.309, 81.321,
and 81.347.1

Section 107(d)(3)(E) of the CAA
allows redesignation of an area to
attainment of the NAAQS provided that:
(1) The Administrator (EPA) determines
that the area has attained the applicable
NAAQS; (2) the Administrator has fully
approved the applicable
implementation plan for the area under
section 110(k) of the CAA; (3) the
Administrator determines that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable SIP,
applicable Federal air pollutant control
regulations, and other permanent and
enforceable emission reductions; (4) the
Administrator has fully approved a

10n April 15, 2019 (84 FR 15108), EPA approved
Maryland and Virginia’s requests to redesignate to
attainment their portions of the Washington Area
from marginal nonattainment to attainment of the
2008 ozone NAAQS.

maintenance plan for the area as
meeting the requirements of section
175A of the CAA; and (5) the State
containing the area has met all
requirements applicable to the area for
purposes of redesignation under section
110 and part D of the CAA.2

On March 12, 2018, February 5, 2018,
and January 3, 2018, the District,
Maryland, and Virginia, respectively,
formally submitted requests to
redesignate their portions of the
Washington Area from marginal
nonattainment to attainment for the
2008 ozone NAAQS. Concurrently, the
District, Maryland, and Virginia
formally submitted, as revisions to their
respective SIPs, a joint maintenance
plan for the Washington Area prepared
by the Metropolitan Washington
Council of Governments (MWCOG) that
demonstrates maintenance of the 2008
ozone NAAQS through 2030 in the
Washington Area. On April 15, 2019,
EPA approved, as revisions to the
District’s, Maryland’s, and Virginia’s
SIPs, the joint maintenance plan for the
Washington Area. 84 FR 15108. In the
April 15, 2019 action, EPA also
approved Maryland and Virginia’s
requests to redesignate to attainment
their portions of the Washington Area
from marginal nonattainment to
attainment of the 2008 ozone NAAQS.3
At the time, EPA did not approve the
District’s request to redesignate to
attainment their portion of the
Washington Area for the 2008 ozone
NAAQS.

On May 21, 2019 (84 FR 22996), EPA
published a notice of proposed
rulemaking (NPRM) for the District. In
the NPRM, EPA proposed approval of
the District’s request to redesignate to
attainment their portion of the
Washington Area, pursuant to CAA
section 107(d)(3).

2The following EPA guidance documents are
included in the docket for this rulemaking available
online at https://www.regulations.gov, Docket ID:
EPA-R03-OAR-2018-0387: ‘“‘Procedures for
Processing Requests to Redesignate Areas to
Attainment,” Memorandum from John Calcagni,
Director, Air Quality Management Division,
September 4, 1992 (the “Calcagni memorandum’’)
and ““State Implementation Plan (SIP) requirements
for Areas Submitting Requests for Redesignation to
Attainment of the Ozone and Carbon Monoxide
(CO) National Ambient Air Quality Standards
(NAAQS) On or After November 15, 1992,”
Memorandum from Michael H. Shapiro, Acting
Assistant Administrator for Air and Radiation,
September 17, 1993 (the “Shapiro memorandum”).

3EPA’s April 15, 2019 action redesignated the
following jurisdictions in Maryland and Virginia to
attainment for the 2008 ozone NAAQS: The
Counties of Calvert, Charles, Frederick,
Montgomery, and Prince George’s in Maryland as
well as the Counties of Arlington, Fairfax, Loudoun,
and Prince William and the Cities of Alexandria,
Fairfax, Falls Church, Manassas, and Manassas Park
in Virginia.

II. Summary of SIP Revision and EPA
Analysis

EPA reviewed the District’s
redesignation request and found in the
May 21, 2019 NPRM that the District’s
portion of the Washington Area has
satisfied the CAA section 107(d)(3)(E)
requirements for redesignation for the
2008 ozone NAAQS. EPA’s rationale for
this action can be found in the May 21,
2019 NPRM. EPA received one adverse
comment regarding the proposal, and, as
discussed below, we conclude that the
air quality monitoring data supports a
finding that the Washington area is
attaining the 2008 ozone NAAQS based
on the 2015-2017 design value, and that
preliminary data from 2016-2018
further supports that conclusion.
Therefore, EPA is redesignating the
District’s portion of the Washington
Area to attainment for the 2008 ozone
NAAQS.

II1. Public Comments and EPA
Response

EPA received one comment on the
May 21, 2019 NPRM. The comment and
EPA’s response are discussed below.
The comment is included in the docket
for this action, available online at
www.regulations.gov, Docket ID: EPA—
R03-0OAR-2018-0387.

Comment: On June 20, 2019, EPA
received an anonymous comment on the
May 21, 2019 NPRM. The commenter
stated that EPA should not redesignate
the Washington Area because ‘“‘this area
has violated the ozone NAAQS for the
2008 year based on data from the
Metropolitan Washington Council of
Governments website”.# The commenter
stated that based on this data, the 2008
ozone NAAQS was violated five times
in 2018 in Washington, DC. The
commenter notes that although this data
is preliminary, EPA should have access
to data that is “quality assured and
reviewed that is not yet final.” The
commenter requests that EPA review the
air quality data for 2018 and ensure the
“air quality is clean for the 2008
standard based on the most recent
available air quality data including the
2018 year.”

EPA Response: The commenter
misunderstands the 2018 air quality
monitoring data cited in their comment,
and how to interpret that data in the
context of whether an area is attaining
the 2008 ozone NAAQS. As discussed
in the May 21, 2019 NPRM, on
November 14, 2017 (82 FR 52651), EPA

4The commenter included the following link in
their comment, which provides daily air quality
data for the Washington Area: https://
www.mwcog.org/environment/planning-areas/air-
quality/air-quality-data/.
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determined that the entire Washington
Area attained the 2008 NAAQS by the
July 20, 2016 attainment date. EPA has
also reviewed the most recent ambient
air quality monitoring data for ozone in
the Washington Area and finds that the
Washington Area continues to attain the
2018 ozone NAAQS. The data cited by
the commenter does not demonstrate a
violation of the 2008 NAAQS.
Therefore, as explained below, EPA
correctly concluded in the May 21, 2019
NPRM that the District satisfies the CAA
section 107(d)(3)(E)(i) requirement for
redesignation to attainment under the
2008 ozone NAAQS, and the data cited
by the commenter does not change that
conclusion.

The air quality data cited by the
commenter indicates the daily
maximum 8-hour concentrations of
ozone recorded at air quality monitors
located in the Washington Area.
Compliance with the 2008 ozone
NAAQS is not determined by whether
an area’s daily maximum concentrations
exceed the level of the NAAQS, but
rather is determined by whether an
area’s “‘design value” statistic meets the
NAAQS. For the 2008 ozone NAAQS,
the design value for an air quality
monitor is determined by calculating
the three-year average of the annual
fourth-highest daily maximum 8-hour
average ozone concentrations recorded
at that monitor. See 40 CFR 50.15(b). An
area’s design value is based on the
monitor in the area which records the
highest design value over the three-year
period. As discussed in the May 21,
2019 NPRM, an area “‘attains” the 2008
ozone NAAQS if the area’s design value
is below 0.075 ppm. The final 2015—
2017 design values and preliminary
2016-2018 design values, included in
Table 1 of the May 21, 2019 NPRM, are
below the 2008 ozone NAAQS. See 84
FR 22998. As can be seen in Table 1 of
the May 21, 2019 NPRM, the highest
2015-2017 design value in the
Washington Area is 0.071 ppm and the
highest preliminary 2016—-2018 design
value in the Washington Area is 0.072
ppm, both of which are below the 2008
ozone NAAQS. The data cited by the
commenter therefore do not show that
the Washington Area has violated the
2008 ozone NAAQS, and we are
finalizing the finding that the
Washington area has satisfied the CAA
section 107(d)(3)(E)(i) requirement for
redesignation to attainment under the
2008 ozone NAAQS.

In response to the commenter’s
request that EPA consider air quality
data for 2018, EPA did evaluate
preliminary 2018 ambient air quality
monitoring data for ozone in the
Washington Area and included this data

in the May 21, 2019 NPRM and the
docket for the rulemaking action
available online at https://
www.regulations.gov, Docket ID: EPA—
R03-OAR-2018-0387. Therefore, EPA’s
determination that the Washington Area
continues to attain the 2008 ozone
NAAQS is based on the most recent
ambient air quality data for ozone in the
Washington Area, including preliminary
2016-2018 design values.

IV. Final Action

EPA is approving the District of
Columbia’s request to redesignate the
District’s portion of the Washington,
DC-MD-VA area to attainment for the
2008 ozone NAAQS.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of geographical area and do not
impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 16, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action


https://www.regulations.gov
https://www.regulations.gov

33858

Federal Register/Vol. 84, No. 136/ Tuesday, July 16, 2019/Rules and Regulations

redesignating to attainment the District’s
portion of the Washington Area for the
2008 ozone NAAQS may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: July 5, 2019.
Diana Esher,
Acting Regional Administrator, Region III.

40 CFR part 81 is amended as follows:
PART 81—DESIGNATION OF AREAS

FOR AIR QUALITY PLANNING
PURPOSES

m 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart C—Section 107 Attainment
Status Designations

m 2.In §81.309, the table “District of
Columbia—2008 8-Hour Ozone NAAQS
[Primary and secondary]” is revised to
read as follows:

§81.309 District of Columbia.
*

* * * *

DISTRICT OF COLUMBIA—2008 8-HOUR OzONE NAAQS

[Primary and secondary]

Designation Classification
Designated area
Date Type Date Type
Washington, DC-MD-VA: District of Columbia® ........c..ccooiiiiiiiiiiiieeees July 16, 2019  Attainment.
1 Excludes Indian country located in each area, unless otherwise noted.
* * * * * FR 30947 on June 28, 2019, make the GENERAL SERVICES

[FR Doc. 2019-15090 Filed 7—15-19; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 215 and 252
[Docket DARS-2018-0008]
RIN 0750-AJ19

Defense Federal Acquisition
Regulation Supplement: Only One
Offer (DFARS Case 2017-D009);
Correction

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule; correction.

SUMMARY: DoD is issuing a correction to
the final rule “Only One Offer (DFARS
Case 2017-D009),” which was
published in the Federal Register on
June 28, 2019. This document corrects
a threshold referenced in the summary
of the final regulatory flexibility
analysis, the dates of the solicitation
provision and contract clause, and a
minor typographical error.

DATES: Effective: July 31, 2019.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy G. Williams, telephone 571-372—
6106.

SUPPLEMENTARY INFORMATION:

Corrections

In the rule FR Doc. 2019-13739,
published in the Federal Register at 84

following corrections:
Preamble Correction

1. On page 30949, in the second
column, correct the last sentence of the
last paragraph under Section VI
Regulatory Flexibility Act to read as
follows:

Impact on small businesses is
lessened, because the requirement for
certified cost or pricing data only
applies to acquisitions that exceed $2
million and there is an exception for the
acquisition of commercial items,
including COTS items.

Regulatory Text Corrections

252.215-7008 [Corrected]

m 2. On page 30950, in the first column,
in amendatory instruction 4.a. for
section 252.215-7008, remove the
provision date “(JUN 2019)” and add
“(JUL 2019)” in its place.

252.215-7010 [Corrected]

m 3. On page 30950, in the second
column, for section 252.215-7010—
m a. In amendatory instruction 5.a.i.,
remove the clause date “(JUN 2019)”
and add “(JUL 2019)” in its place; and
m b. In paragraph (c)(3), removed
“‘satisfy to Government’s” and add
“satisfy the Government’s” in its place.
Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

Jennifer Lee Hawes,

Regulatory Control Officer, Defense
Acquisition Regulations System.

[FR Doc. 2019-14991 Filed 7-15-19; 8:45 am]
BILLING CODE 5001-06-P

ADMINISTRATION
48 CFR Part 501

[GSAR Change 102; GSAR Case 2016-
G509; Docket No. GSA-GSAR-2019-0009;
Sequence No. 1]

RIN 3090-AJ83

General Services Administration
Acquisition Regulation (GSAR);
Updates to the Issuance of GSA’s
Acquisition Policy

AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).

ACTION: Direct final rule.

SUMMARY: The General Services
Administration (GSA) is issuing this
direct final rule to amend the General
Services Administration Acquisition
Regulation (GSAR) to remove internal
agency guidance regarding deviations
from the Federal Acquisition Regulation
(FAR) and General Services
Administration Acquisition Manual
(GSAM) and move it to GSA’s non-
regulatory acquisition policy.

DATES: This final rule is effective on
September 16, 2019, without further
notice unless adverse comments are
received by August 15, 2019.

ADDRESSES: Submit comments in
response to GSAR Case 2016—-G509 by
any of the following methods:
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e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching for “GSAR Case 2016—-G509”".
Select the link “Comment Now” that
corresponds with “GSAR Case 2016—
G509.” Follow the instructions provided
on the screen. Please include your
name, company name (if any), and
“GSAR Case 2016-G509” on your
attached document.

e Mail: General Services
Administration, Regulatory Secretariat
Division (MVCB), ATTN: Lois Mandell,
1800 F Street NW, 2nd floor,
Washington, DC 20405.

Instructions: Please submit comments
only and cite “GSAR Case 2016—-G509”
in all correspondence related to this
case. All comments received will be
posted without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check https://www.regulations.gov,
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT: Mr.
Thomas O’Linn, Procurement Analyst,
at 202—445-0390, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat Division at
202-501-4755. Please cite GSAR Case
2016—-G509—Updates to the Issuance of
GSA’s Acquisition Policy.
SUPPLEMENTARY INFORMATION:

I. Background

As part of GSA’s regulatory reform
efforts, GSA has been performing a
comprehensive review of the regulatory
requirements in the GSAR. As a part of
these efforts, GSA identified internal
agency guidance on roles and
responsibilities on issuing GSA
acquisition policies and approval
requirements that need to be moved to
GSA’s non-regulatory acquisition policy
located with the GSAM. Additionally,
GSA identified other administrative
aspects of GSAR part 501 that needed
updating as well. As a result, GSA
included as part of the Fall edition of
the Unified Agenda of Federal
Regulatory and Deregulatory Actions in
the Federal Register at 83 FR 57803 on
November 16, 2018 its intention to
publish a final rule notice in the Federal
Register.

II. Discussion and Analysis

Federal Acquisition Regulation (FAR)
1.301(a)(2) provides an agency head the
ability to issue or authorize the issuance

of internal agency guidance at any
organizational level (e.g., designations
and delegations of authority,
assignments of responsibilities, work-
flow procedures, and internal reporting
requirements). Furthermore, FAR
1.301(b) states that publication for
public comment is not required for
issuances under FAR 1.301(a)(2).

GSA'’s implementation and
supplementation of the FAR is issued in
the GSAM, which includes the GSAR.
The GSAR contains policies and
procedures that have a significant effect
beyond the internal operating
procedures of GSA or a significant cost
or administrative impact on contractors
or offerors (see FAR 1.301(b)). Relevant
procedures, guidance, instruction, and
information that do not meet this
criteria are issued through the non-
regulatory portion of the GSAM and
other GSA publications.

As a part of GSA’s comprehensive
review of its regulatory requirements in
the GSAR, internal agency guidance was
identified within GSAR subpart 501 that
could be moved to GSA’s non-regulatory
acquisition policy of the GSAM. This
internal guidance does not have a
significant effect beyond the internal
operating procedures of GSA or a
significant cost or administrative impact
on contractors or offerors (see FAR
1.301(b)). As a result, this action
represents an administrative clean-up to
remove internal agency guidance from
the GSAR and move it to GSA’s non-
regulatory acquisition policy. The
benefit of moving this from the GSAR to
the GSAM is that it is easier and more
efficient to update internal operating
procedures as necessary. With the
increasing pace of change in technology
and business process, this change makes
it easier to keep the most-up-to-date
procedures in place.

The amendments to GSAR part 501
are minor and reflect needed changes to
bring the language up-to-date.

II1. Executive Order 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
Executive Order 12866, Regulatory

Planning and Review, dated September
30, 1993. This rule is not a major rule
under 5 U.S.C. 804.

IV. Executive Order 13771

This final rule is not subject to E.O.
13771, because this rule is not a
significant regulatory action under E.O.
12866.

V. Regulatory Flexibility Act

GSA does not expect this final rule to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because this is a noncontroversial action
that only impacts the agency’s internal
operating procedures, and GSA
anticipates no significant adverse
comments.

Therefore, an Initial Regulatory
Flexibility Analysis has not been
performed. GSA invites comments from
small business concerns and other
interested parties on the expected
impact of this rule on small entities.

GSA will also consider comments
from small entities concerning the
existing regulations in subparts affected
by the rule in accordance with 5 U.S.C.
610. Interested parties must submit such
comments separately and should cite 5
U.S.C 610 (GSAR Case 2016—-G509), in
correspondence.

VI. Paperwork Reduction Act

This rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Part 501.

Government procurement.

Jeffrey A. Koses,

Senior Procurement Executive, Office of
Acquisition Policy, Office of Governmentwide
Policy, General Services Administration.

Therefore, GSA amends 48 CFR part
501 as set forth below:

PART 501—GENERAL SERVICES
ADMINISTRATION ACQUISITION
REGULATION SYSTEM

m 1. The authority citation for 48 CFR
part 501 continues to read as follows:

Authority: 40 U.S.C. 121(c).
501.104 [Amended]

m 2. Amend section 501.104 by
removing paragraph (d).
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m 3. Amend section 501.105-1 by
revising paragraph (a) and removing
paragraphs (c) and (d).

The revision reads as follows:

501.105-1 Publication and code
arrangement.
* * * * *

(a) The Federal Register at https://

www.federalregister.gov/.
* * * * *

m 4. Revise section 501.105-3 to read as
follows:

501.105-3 Copies.

Copies of the GSAR may be purchased
from the Government Printing Office at
https://www.gpo.gov/. The GSAR is also
available electronically at https://
www.ecfr.gov/ or at https://
www.acquisition.gov under the agency
supplements tab.

Subpart 501.4 [Removed]

m 5. Remove subpart 501.4, consisting of
501.402 through 501.404-71.

[FR Doc. 2019-15056 Filed 7-15-19; 8:45 am]
BILLING CODE 6820-61-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 981
[Doc. No. AMS-SC-19-0041; SC19-981-3
CR]

Almonds Grown in California;
Continuance Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Referendum order.

SUMMARY: This document directs that a
referendum be conducted among
eligible almond growers to determine
whether they favor continuance of the
marketing order regulating the handling
of almonds grown in California.

DATES: The referendum will be
conducted from August 5 through
August 16, 2019. Only current growers
of almonds within the production area
that grew almonds during the period
August 1, 2018, through July 31, 2019,
are eligible to vote in this referendum.
ADDRESSES: Copies of the marketing
order may be obtained from the
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 2202 Monterey Street,
Suite 102B, Fresno, California 93721—
3129; Telephone: (559) 538—1670; from
the Office of the Docket Clerk,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; or on the internet:
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Peter Sommers, Marketing Specialist, or
Terry Vawter, Regional Director,
California Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 2202 Monterey Street,
Suite 102B, Fresno, CA 93721-3129;
Telephone: (559) 538—-1670, Fax: (559)
487-5906, or Email: Peterr.Sommers@
usda.gov or Terry.Vawter@usda.gov.

SUPPLEMENTARY INFORMATION: Pursuant
to Marketing Agreement and Order No.
981, as amended (7 CFR part 981),
hereinafter referred to as the “Order,”
and the applicable provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act,” it is
hereby directed that a referendum be
conducted to ascertain whether
continuance of the Order is favored by
growers. The referendum will be
conducted from August 5 through
August 16, 2019, among almond
growers in the production area. Only
current almond growers that were also
engaged in the production of almonds
during the period of August 1, 2018,
through July 31, 2019, may participate
in the continuance referendum.

USDA has determined that
continuance referenda are an effective
means for determining whether growers
favor the continuation of marketing
order programs. USDA would consider
termination of the Order if less than
two-thirds of the growers voting in the
referendum and growers of less than
two-thirds of the volume of almonds
represented in the referendum favor
continuance of the program. In
evaluating the merits of continuance
versus termination, USDA will not
exclusively consider the results of the
continuance referendum. USDA will
also consider all other relevant
information regarding operation of the
Order and relative benefits and
disadvantages to growers, handlers, and
consumers to determine whether
continuing the Order would tend to
effectuate the declared policy of the Act.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the ballot materials used in
the referendum have been submitted to
and approved by the Office of
Management and Budget (OMB) and
have been assigned OMB No. 0581—
0178, Vegetable Crops. It has been
estimated it will take an average of 10
minutes for each of the approximately
8,000 almond growers to cast a ballot.
Participation is voluntary. Ballots
postmarked after August 16, 2019, will
not be included in the vote tabulation.

Peter Sommers and Terry Vawter of
the California Marketing Field Office,
Specialty Crops Program, AMS, USDA,
are hereby designated as the referendum
agents of the Secretary of Agriculture to
conduct this referendum. The procedure

applicable to the referendum shall be
the “Procedure for the Conduct of
Referenda in Connection With
Marketing Orders for Fruits, Vegetables,
and Nuts Pursuant to the Agricultural
Marketing Agreement Act of 1937, as
Amended” (7 CFR part 900.400 et seq.).

Ballots will be mailed to all growers
of record and may also be obtained from
the referendum agents or from their
appointees.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, and Reporting and recordkeeping
requirements.

Authority: 7 U.S.C. 601-674.

Dated: July 11, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-15059 Filed 7-15-19; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50, 52, and 73
[Docket No. NRC—2017-0227]
RIN 3150-AK19

Physical Security for Advanced
Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Regulatory basis; public
meeting, and request for comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is requesting
comment on a regulatory basis to
support a rulemaking that would amend
the NRC’s regulations to develop
specific physical security requirements
for advanced reactors, which refers to
light-water small modular reactors and
non-light-water reactors. The NRC is
proposing a limited-scope rulemaking
that would provide a clear set of
alternative, performance-based
requirements and guidance for
advanced reactor physical security that
would reduce the need for exemptions
to current physical security
requirements when applicants request
permits and licenses. This rulemaking
would provide additional benefits for
advanced reactor applicants by
establishing greater regulatory stability,
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predictability, and clarity in the
licensing process. The NRC plans to
hold a public meeting to discuss the
regulatory basis and facilitate public
participation.

DATES: Submit comments by August 15,
2019. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to ensure
consideration only for comments
received on or before this date.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2017-0227. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

e Hand deliver comments to: 11555
Rockville Pike, Rockville, MD 20852,
between 7:30 a.m. and 4:15 p.m.
(Eastern Time) Federal workdays;
telephone: 301-415-1677.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: Ilka
T. Berrios, Office of Nuclear Material
Safety and Safeguards; telephone: 301—
415-2404; email: Ilka.Berrios@nrc.gov;
or William Reckley, Office of New
Reactors; telephone: 301-415-7490;
email: William.Reckley@nrc.gov. Both
are staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Obtaining Information and Submitting
Comments

II. Discussion

III. Specific Requests for Comment

IV. Cumulative Effects of Regulation

V. Plain Writing

VI. Public Meeting

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRG-2017—-
0227 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2017-0227.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nre.gov. The regulatory basis document
is available in ADAMS under Accession
No. ML19099A017.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2017—
0227 in your comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at http://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

Please note that the NRC will not
provide formal written responses to
each of the comments received on the
regulatory basis. However, the NRC will
consider all comments received in the
development of the proposed rule.

II. Discussion

In 2018, the staff submitted SECY-18—
0076, “‘Options and Recommendation
for Physical Security for Advanced
Reactors,” dated August 1, 2018,
(ADAMS Accession No. ML18170A051),
presenting alternatives and a
recommendation to the Commission on
possible changes to the regulations and
guidance related to physical security for
advanced reactors (light-water small
modular reactors and non-light-water
reactors). The staff evaluated the
advantages and disadvantages of each
alternative and recommended a limited-
scope rulemaking to further assess and,
if appropriate, revise a limited set of
NRC regulations. The staff also
recommended developing necessary
guidance to address performance
criteria for which the alternative
requirements may be applied for
advanced reactor license applicants. In
the Staff Requirements Memorandum
(SRM)—SECY-18-0076, dated
November 19, 2018, (ADAMS Accession
No. ML18324A478), the Commission
approved the staff’s recommendation to
initiate a limited-scope rulemaking.

As a result, the NRC is considering
rulemaking for advanced reactors that
could be licensed under part 50 of title
10 of the Code of Federal Regulations
(10 CFR), “Domestic Licensing of
Production and Utilization Facilities,”
or 10 CFR part 52, “Licenses,
Certifications, and Approvals for
Nuclear Power Plants.” This limited-
scope rulemaking would apply the
insights from advances in designs and
safety research; retain the NRC’s overall
security regulations framework; and
provide alternatives and guidance
related to specific physical security
requirements. For the purposes of this
limited-scope rulemaking, the term
advanced reactors will refer only to
light-water small modular reactors and
non-light-water reactors.

The NRC’s current physical security
regulations for nuclear power plants
were developed to address the risk of
radiological consequences from
radiological sabotage of a nuclear power
plant that uses special nuclear material
and the theft or diversion of special
nuclear material from these facilities.
This rulemaking will focus on the
threats from radiological sabotage.
Potential threats related to theft and
diversion of special nuclear material are
outside the scope of this limited-scope
rulemaking, but may be considered in
future projects.? Given that the current

1Many non-light-water reactor designs are
expected to use higher assay low-enriched uranium
(i.e., between 5- and 20-percent enrichments) and
fuel forms other than the traditional uranium
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fleet of nuclear power plants consists of
large light-water reactors, NRC
regulations were developed in the
context of security challenges related to
large light-water reactors. These
regulations do not take into account
advances in designs and engineered
safety features, and their applications to
advanced reactors.

The regulatory basis summarizes the
current physical security framework for
large light-water reactors against
radiological sabotage, describes
regulatory issues that have motivated
the NRC to pursue rulemaking,
evaluates various alternatives to address
physical security for advanced reactors,
and identifies the background
documents related to these issues. In the
regulatory basis, the term advanced
reactors refers to light-water small
modular reactors and non-light-water
reactors. As defined in §170.3, the term
Small modular reactors refers to a
nuclear reactor (or module) designed to
produce heat energy up to 1,000
megawatts thermal or electrical energy
up to approximately 300 megawatts
electric per module that the
Commission licensed under the
authority granted by Section 103 of the
Atomic Energy Act of 1954, as amended,
and pursuant to the provisions of
§50.22, “Class 103 licenses; for
commercial and industrial facilities.”

The NRC is requesting comment on
the regulatory basis to support
consideration of a rulemaking that
would provide alternatives and
guidance related to specific physical
security requirements for advanced
reactors. The NRC will consider the
comments received on the regulatory
basis as it develops this proposed rule.

This limited-scope rulemaking aims
to retain the current overall security
requirements framework in § 73.55,
“Requirements for physical protection
of licensed activities in nuclear power
reactors against radiological sabotage,”
to protect against radiological sabotage,
while providing alternatives for
advanced reactors to specific physical
security-related regulations.

The physical security measures
established under current NRC
regulations are technology-inclusive.
Under this limited-scope rulemaking,
the NRC would apply a similar,
technology-inclusive approach for

dioxide pellets used for light-water reactors.
Different fuel forms introduce the possible need to
develop new approaches to material control and
accounting practices and protections against theft
and diversion throughout the fuel cycle, including
at reactor facilities. Future interactions between the
staff and stakeholders will cover these and other
issues related to higher assay low-enriched uranium
and the nuclear fuel cycle.

advanced reactors to accommodate a
variety of facility designs, systems, and
purposes. The technical basis for
offering an alternative for the physical
security requirements for advanced
reactors is the combination of inherent
reactor characteristics and
demonstration of security incorporated
into the advanced reactor designs that
reduces reliance on human actions to
mitigate attempted acts of radiological
sabotage.

The limited-scope rulemaking would
target the identified requirements that
rely on human actions for interdiction
and post-attack command and control.
Specifically, the limited-scope
rulemaking would focus on establishing
a performance-based approach and
associated criteria to assess advanced
reactor attributes, as described in the
Policy Statement on the Regulation of
Advanced Reactors, published in the
Federal Register (FR) on October 14,
2008 (73 FR 60612), to determine
whether alternatives to the prescribed
minimum number of armed responders
currently defined in § 73.55(k)(5)(ii) and
the prescriptive requirements defined in
§ 73.55(i)(4)(iii) for an onsite secondary
alarm station are applicable. The NRC is
aware of the safety improvements
expected to be generally found in
advanced reactors due to their
incorporation of simplified, inherent,
and passive features. These features may
result in smaller and slower fission
product releases following a loss of
safety functions from malfunctions and
from many malicious acts.

The advantages of pursuing a limited-
scope rulemaking related to advanced
reactor physical security include:

e Promote regulatory stability,
predictability, and clarity.

¢ Reduce the need for future
applicants to propose alternatives or
request exemptions from physical
security requirements.

* Recognize technology
advancements and design features
associated with the NRC-recommended
attributes of advanced reactors.

e Replace prescriptive regulations
with risk-informed, performance-based
requirements.

III. Specific Request for Comment

The NRC is seeking comments and
supporting rationale from the public on
the following questions:

(1) Is it feasible to define performance
criteria related to offsite consequences
for advanced reactors with attributes as
defined in the Policy Statement on the
Regulation of Advanced Reactors, that
could be used to determine the
applicability of alternative,
performance-based physical security

requirements while maintaining
adequate protection of plant equipment
and personnel by the overall physical
security program?

(2) If feasible to define performance
criteria to determine the applicability of
alternative, performance-based
requirements for a limited scope of
physical security regulations, are the
possible criteria, as proposed in Section
4.5 of the regulatory basis, reasonable
and sufficient to ensure that the
resultant physical security programs
provide reasonable assurance of
adequate protection of public health and
safety or would other criteria be more
appropriate? (Respondents should
describe suggested alternatives.)

(3) It is anticipated that engineered
safety features may result in a slow
accident progression that could allow
for reliance on offsite licensee response
to support the prevention of offsite
consequences for advanced reactors
with attributes as defined in the Policy
Statement. The staff expects that future
discussions will involve evaluating the
feasibility of reliance on these resources
for security response and to help
recover facilities and mitigate events.
What types of engineering,
administrative, and programmatic
controls should be considered in any
future evaluations of this approach?

IV. Cumulative Effects of Regulation

The cumulative effects of regulation
(CER) describes the challenges that
licensees or other impacted entities
(such as State agency partners, Tribal
and local governments) may face while
implementing new regulatory positions,
programs, and requirements (e.g., rules,
generic letters, backfits, inspections).
The CER is an organizational challenge
that results from a licensee or impacted
entity implementing a number of
complex positions, programs, or
requirements within a limited
implementation period and with
available resources (which may include
limited available expertise to address a
specific issue). The NRC has
implemented CER enhancements to the
rulemaking process to facilitate public
involvement throughout the rulemaking
process. Therefore, the NRC is
specifically requesting comments on the
cumulative effects that may result from
this proposed rulemaking. In developing
comments on the regulatory basis,
consider and provide comments on the
following questions:

1. In light of any current or projected
CER challenges, what should be a
reasonable effective date, compliance
date, or submittal date(s) from the time
the final rule is published to the actual
implementation of any proposed
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requirements, including changes to
programs, procedures, and the facility?

2. If CER challenges currently exist or
are expected, what should be done to
address them? For example, if more
time is required for subsequent
implementation of the new
requirements, what period of time is
sufficient?

3. Do other (NRC or other agency)
regulatory actions (e.g., orders, generic
communications, license amendment
requests, and inspection findings of a
generic nature) influence the subsequent
implementation of the proposed rule’s
requirements?

4. Are there unintended
consequences? Does the regulatory basis
create conditions that would be contrary
to the regulatory basis’ purpose and
objectives? If so, what are the
unintended consequences, and how
should they be addressed?

V. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).
The NRC requests comment on this
document with respect to the clarity and
effectiveness of the language used.

VI. Public Meeting

The NRC plans to hold a public
meeting during the public comment
period for this document. The public
meeting will provide a forum for the
NRC to discuss the issues and questions
with external stakeholders regarding the
regulatory basis to support a proposed
rulemaking that would provide
alternatives and guidance related to
specific physical security requirements
for advanced reactors. The NRC does
not intend to provide detailed responses
to comments or other information
submitted during the public meeting.

The public meeting will be noticed on
the NRC’s public meeting website at
least 10 calendar days before the
meeting. Stakeholders should monitor
the NRC’s Public Meeting Schedule web
page for additional information about
the public meeting at http://
meetings.nrc.gov/pmns/mtg.

The NRC will post a notice for the
public meeting and may post additional
material related to this action to the
Federal Rulemaking website at http://
www.regulations.gov under Docket ID
NRC-2017-0227.

Dated at Rockville, Maryland, this 10th day
of July 2019.

For the Nuclear Regulatory Commission.
Patricia K. Holahan,
Director, Division of Rulemaking, Office of
Nuclear Materials Safety and Safeguards.
[FR Doc. 2019-15008 Filed 7—15-19; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 150
[NRC-2019-0114]

State of Vermont: NRC Staff
Assessment of a Proposed Agreement
Between the Nuclear Regulatory
Commission and the State of Vermont

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed state agreement;
request for comment.

SUMMARY: By letter dated April 11, 2019,
Governor Philip Scott of the State of
Vermont requested that the U. S.
Nuclear Regulatory Commission (NRC
or Commission) enter into an Agreement
with the State of Vermont as authorized
by Section 274b. of the Atomic Energy
Act of 1954, as amended (AEA).

Under the proposed Agreement, the
Commission would discontinue, and the
State of Vermont would assume,
regulatory authority over certain types
of byproduct materials as defined in the
AEA, source material, and special
nuclear material in quantities not
sufficient to form a critical mass.

As required by Section 274e. of the
AEA, the NRC is publishing the
proposed Agreement for public
comment. The NRC is also publishing
the summary of a draft assessment by
the NRC staff of the State of Vermont’s
regulatory program. Comments are
requested on the proposed Agreement
and its effect on public health and
safety. Comments are also requested on
the draft staff assessment, the adequacy
of the State of Vermont’s program, and
the State’s program staff, as discussed in
this document.

DATES: Submit comments by July 25,
2019. Comments received after this date
will be considered if it is practical to do
so, but the Commission is able to ensure
consideration only for comments
received before this date.

ADDRESSES: You may submit comments
by the following method:

e Federal Rulemaking Web Site: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0114. Address
questions about NRC dockets in
Regulations.gov to Jennifer Borges;
telephone: 301-287-9127; e-mail:
Jennifer.Borges@nrc.gov. For technical

questions, contact the individuals listed
in the FOR FURTHER INFORMATION
CONTACT section of this document.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Duncan White, Office of Nuclear
Material Safety and Safeguards,
telephone: 301-415-2598, e-mail:
Duncan.White@nrc.gov of the U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001.
SUPPLEMENTARY INFORMATION:

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRC-2019—
0114 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Web Site: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0114.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, at 301-415—-4737, or
by e-mail to pdr.resource@nrc.gov. The
final application for an AEA Section 274
Agreement from the State of Vermont,
the draft assessment of the proposed
Vermont program, and additional
related correspondence between the
NRC and the State for the regulation of
agreement materials are available in
ADAMS under Accession Nos.
ML19107A432, ML19114A092,
ML19115A214, ML19102A130 and
ML19113A279.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

B. Submitting Comments

Please include Docket ID NRC-2019-
0114 in your comment submission. The
NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
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The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Additional Information on
Agreements Entered Under Section 274
of the AEA

Under the proposed Agreement, the
NRC would discontinue its authority
over 36 licenses and would transfer its
regulatory authority over those licenses
to the State of Vermont. The NRC
periodically reviews the performance of
the Agreement States to assure
compliance with the provisions of
Section 274.

Section 274e. of the AEA requires that
the terms of the proposed Agreement be
published in the Federal Register for
public comment once each week for
four consecutive weeks. This document
is being published in fulfillment of that
requirement.

IIL. Proposed Agreement With the State
of Vermont

Background

(a) Section 274b. of the AEA provides
the mechanism for a State to assume
regulatory authority from the NRC over
certain radioactive materials and
activities that involve use of these
materials. The radioactive materials,
sometimes referred to as ‘“Agreement
materials,” are byproduct materials as
defined in Sections 11e.(1), 11e.(2),
11e.(3), and 11e.(4) of the AEA; source
material as defined in Section 11z. of
the AEA; and special nuclear material as
defined in Section 11aa. of the AEA,
restricted to quantities not sufficient to
form a critical mass.

The radioactive materials and
activities (which together are usually
referred to as the “categories of
materials”) that the State of Vermont
requests authority over are:

1. The possession and use of
byproduct material as defined in
Section 11e.(1) of the Act;

2. The possession and use of
byproduct material as defined in
Section 11e.(3) of the Act;

3. The possession and use of
byproduct material as defined in
Section 11e.(4) of the Act;

4. The possession and use of source
material; and

5. The possession and use of special
nuclear material, in quantities not
sufficient to form a critical mass.

(b) The proposed Agreement contains
articles that:

(i) Specify the materials and activities
over which authority is transferred;

(ii) Specify the materials and
activities over which the Commission
will retain regulatory authority;

(iii) Continue the authority of the
Commission to safeguard special
nuclear material, protect restricted data,
and protect common defense and
security;

(iv) Commit the State of Vermont and
the NRC to exchange information as
necessary to maintain coordinated and
compatible programs;

(v) Provide for the reciprocal
recognition of licenses;

(vi) Provide for the suspension or
termination of the Agreement; and

(vii) Specify the effective date of the
proposed Agreement.

The Commission reserves the option
to modify the terms of the proposed
Agreement in response to comments, to
correct errors, and to make editorial
changes. The final text of the proposed
Agreement, with the effective date, will
be published after the Agreement is
approved by the Commission and
signed by the NRC Chairman and the
Governor of Vermont.

(c) The regulatory program is
authorized by law under the Vermont
Statutes Annotated (VT. STAT. ANN.)
title 18, sections 1651 through 1657,
which provides the Governor with the
authority to enter into an Agreement
with the Commission. The State of
Vermont law contains provisions for the
orderly transfer of regulatory authority
over affected licenses from the NRC to
the State. In a letter dated April 11,
2019, Governor Scott certified that the
State of Vermont has a program for the
control of radiation hazards that is
adequate to protect public health and
safety within the State of Vermont for
the materials and activities specified in
the proposed Agreement, and that the
State desires to assume regulatory
responsibility for these materials and
activities (ADAMS Accession No.
ML19116A227). After the effective date
of the Agreement, licenses issued by the
NRC would continue in effect as State
of Vermont licenses until the licenses

expire or are replaced by State-issued
licenses.

(d) The draft staff assessment finds
that the Vermont Department of Health’s
Radioactive Materials Program is
adequate to protect public health and
safety and is compatible with the NRC’s
regulatory program for the regulation of
Agreement materials. However, the NRC
staff identified several sections of the
Vermont Radioactive Materials
regulations that were either not
compatible or needed additional
editorial changes. By letter dated May
10, 2019, the NRC staff described these
compatibility and editorial issues, and
requested that the Vermont Department
of Health reply within 60 days with a
commitment to make the described
regulatory changes as soon as
practicable (ADAMS Accession No.
ML19102A160). The resolution of these
comments does not interfere with the
NRC staff’s processing of Vermont’s
Agreement State Application. On June
6, 2019, the NRC received a letter from
the Vermont Department of Health
committing to making these
compatibility and editorial changes
(ADAMS Accession No. ML.19161A133).
Therefore, the State of Vermont has
committed to adopting an adequate and
compatible set of radiation protection
regulations that apply to byproduct,
source, and special nuclear materials in
quantities not sufficient to form a
critical mass.

Summary of the Draft NRC Staff
Assessment of the State of Vermont’s
Program for the Regulation of
Agreement Materials

The NRC staff has examined the State
of Vermont’s request for an Agreement
with respect to the ability of the State’s
radiation control program to regulate
Agreement materials. The examination
was based on the Commission’s Policy
Statement, “‘Criteria for Guidance of
States and NRC in Discontinuance of
NRC Regulatory Authority and
Assumption Thereof by States Through
Agreement,” (46 FR 7540, January 23,
1981, as amended by Policy Statements
published at 46 FR 36969, July 16, 1981,
and at 48 FR 33376, July 21, 1983)
(Policy Statement), and the Office of
Nuclear Material Safety and Safeguards
Procedure SA-700, “‘Processing an
Agreement” (available at https://
scp.nrc.gov/procedures/sa700.pdf and
https://scp.nrc.gov/procedures/sa700 _
hb.pdf). The Policy Statement has 28
criteria that serve as the basis for the
NRC staff’s assessment of the State of
Vermont’s request for an Agreement.
The following section will reference the
appropriate criteria numbers from the


https://scp.nrc.gov/procedures/sa700_hb.pdf
https://scp.nrc.gov/procedures/sa700_hb.pdf
https://scp.nrc.gov/procedures/sa700.pdf
https://scp.nrc.gov/procedures/sa700.pdf
https://www.regulations.gov
https://www.regulations.gov
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Policy Statement that apply to each
section.

(a) Organization and Personnel. The
NRC staff reviewed these areas under
Criteria 1, 2, 20, and 24 in the draft staff
assessment. The State of Vermont’s
proposed Agreement materials program
for the regulation of radioactive
materials is called the “Radioactive
Materials Program,” and will be located
within the existing Office of
Radiological Health of the Vermont
Department of Health.

The educational requirements for the
Radioactive Materials Program staff are
specified in the State of Vermont’s
personnel position descriptions and
meet the NRC criteria with respect to
formal education or combined
education and experience requirements.
All current staff members hold a
Master’s Degree in either environmental
science or radiologic and imaging
sciences. All have training and work
experience in radiation protection.
Supervisory level staff have at least 20
years of working experience in radiation
protection.

The State of Vermont performed an
analysis of the expected workload under
the proposed Agreement. Based on the
NRC staff review of the State of
Vermont’s analysis, the State has an
adequate number of staff to regulate
radioactive materials under the terms of
the proposed Agreement. The State of
Vermont will employ the equivalent of
1.25 full-time equivalent professional
and technical staff to support the
Radioactive Materials Program.

The State of Vermont has indicated
that the Radioactive Materials Program
has an adequate number of trained and
qualified staff in place. The State of
Vermont has developed qualification
procedures for license reviewers and
inspectors that are similar to the NRC’s
procedures. The Radioactive Materials
Program staff has accompanied the NRC
staff on inspections of NRC licensees in
Vermont and participated in licensing
training at NRC’s Region I with Division
of Nuclear Materials Safety staff. The
Radioactive Materials Program staff is
also actively supplementing its
experience through direct meetings,
discussions, and facility visits with the
NRC licensees in the State of Vermont
and through self-study, in-house
training, and formal training.

Overall, the NRC staff concluded that
the Radioactive Materials Program staff
identified by the State of Vermont to
participate in the Agreement materials
program has sufficient knowledge and
experience in radiation protection, the
use of radioactive materials, the
standards for the evaluation of
applications for licensing, and the

techniques of inspecting licensed users
of Agreement materials.

(b) Legislation and Regulations. The
NRC staff reviewed these areas under
Criteria 1-15, 17, 19, and 21-28 in the
draft staff assessment. The Vermont
Statutes Annotated, VT. STAT. ANN.
tit. 18, sections 1651 through 1657
provide the authority to enter into the
Agreement and establish the Vermont
Department of Health as the lead agency
for the State’s Radioactive Materials
Program. The Department has the
requisite authority to promulgate
regulations under the Vermont Statutes
Annotated, VT. STAT. ANN. tit. 18,
section 1653(b)(1) for protection against
radiation. The Vermont Statutes
Annotated, VT. STAT. ANN. tit. 18,
sections 1651 through 1657 also provide
the Radioactive Materials Program the
authority to issue licenses and orders;
conduct inspections; and enforce
compliance with regulations, license
conditions, and orders. The Vermont
Statutes Annotated, VT. STAT. ANN.
tit. 18, section 1654 requires licensees to
provide access to inspectors.

The NRC staff verified that the State
of Vermont adopted by reference the
relevant NRC regulations in parts 19, 20,
30, 31, 32, 33, 34, 35, 36, 37, 39, 40, 61,
70, 71, and 150 of title 10 of the Code
of Federal Regulations (10 CFR) into the
Vermont Radioactive Materials Rule,
Chapter 6, Subchapter 5. During its
review, the NRC staff identified several
sections of the final Vermont
Radioactive Materials regulations that
are not compatible or need editorial
changes. By letter dated May 10, 2019,
the NRC staff described these
compatibility and editorial issues, and
requested that the Vermont Department
of Health reply within 60 days with a
commitment to make the described
regulatory changes as soon as
practicable. The resolution of these
comments does not interfere with the
NRC staff’s processing of Vermont’s
Agreement State Application. On June
6, 2019, the NRC staff received a letter
from the Vermont Department of Health
committing to making these
compatibility and editorial changes.
Therefore, the State of Vermont has
committed to adopting an adequate and
compatible set of radiation protection
regulations that apply to byproduct
materials, source material and special
nuclear material in quantities not
sufficient to form a critical mass. The
NRC staff also verified that the State of
Vermont will not attempt to enforce
regulatory matters reserved to the
Commission.

(c) Storage and Disposal. The NRC
staff reviewed these areas under Criteria
8, 9a, and 11 in the draft staff

assessment. The State of Vermont has
adopted NRC compatible requirements
for the handling and storage of
radioactive material, including
regulations equivalent to the applicable
standards contained in 10 CFR part 20,
which address the general requirements
for waste disposal, and part 61, which
addresses waste classification and form.
These regulations are applicable to all
licensees covered under this proposed
Agreement.

(d) Transportation of Radioactive
Material. The NRC staff reviewed this
area under Criteria 10 in the draft staff
assessment. The State of Vermont has
adopted compatible regulations to the
NRC regulations in 10 CFR part 71. Part
71 contains the requirements licensees
must follow when preparing packages
containing radioactive material for
transport. Part 71 also contains
requirements related to the licensing of
packaging for use in transporting
radioactive materials.

(e) Recordkeeping and Incident
Reporting. The NRC staff reviewed this
area under Criteria 1 and 11 in the draft
staff assessment. The State of Vermont
has adopted compatible regulations to
the sections of the NRC regulations that
specify requirements for licensees to
keep records and to report incidents or
accidents involving the State’s regulated
Agreement materials.

(f) Evaluation of License Applications.
The NRC staff reviewed this area under
Criteria 1, 7, 8, 9a, 13, 14, 15, 20, 23,
and 25 in the draft staff assessment. The
State of Vermont has adopted
compatible regulations to the NRC
regulations that specify the
requirements to obtain a license to
possess or use radioactive materials.
The State of Vermont has also
developed licensing procedures and
adopted NRC licensing guides for
specific uses of radioactive material for
use by the program staff when
evaluating license applications.

(g) Inspections and Enforcement. The
NRC staff reviewed these areas under
Criteria 1, 16, 18, 19, and 23 in the draft
staff assessment. The State of Vermont
has adopted a schedule providing for
the inspection of licensees as frequently
as, or more frequently than, the
inspection schedule used by the NRC.
The State of Vermont’s Radioactive
Materials Program has adopted
procedures for the conduct of
inspections, reporting of inspection
findings, and reporting inspection
results to the licensees. Additionally,
the State of Vermont has also adopted
procedures for the enforcement of
regulatory requirements.

(h) Regulatory Administration. The
NRC staff reviewed this area under
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Criterion 23 in the draft staff
assessment. The State of Vermont is
bound by requirements specified in its
State law for rulemaking, issuing
licenses, and taking enforcement
actions. The State of Vermont has also
adopted administrative procedures to
assure fair and impartial treatment of
license applicants. The State of Vermont
law prescribes standards of ethical
conduct for State employees.

(i) Cooperation with Other Agencies.
The NRC staff reviewed this area under
Criteria 25, 26, and 27 in the draft staff
assessment. The State of Vermont law
provides for the recognition of existing
NRC and Agreement State licenses and
the State has a process in place for the
transition of active NRC licenses. Upon
the effective date of the Agreement, all
active NRC radioactive materials
licenses issued to facilities in the State
of Vermont will be recognized as
Vermont Department of Health licenses.

The State of Vermont also provides
for “timely renewal.” This provision
affords the continuance of licenses for
which an application for renewal has
been filed more than 30 days prior to
the date of expiration of the license.
NRC licenses transferred while in timely
renewal are included under the
continuation provision.

The State of Vermont regulations, in
Vermont Radioactive Materials Rule
Chapter 6, Subchapter 5, provide
exemptions from the State’s
requirements for the NRC and the U.S.
Department of Energy contractors or
subcontractors; the exemptions must be
authorized by law and determined not
to endanger life or property and to
otherwise be in the public interest. The
proposed Agreement commits the State
of Vermont to use its best efforts to
cooperate with the NRC and the other
Agreement States in the formulation of
standards and regulatory programs for
the protection against hazards of
radiation, and to assure that the State’s
program will continue to be compatible
with the Commission’s program for the
regulation of Agreement materials. The
proposed Agreement specifies the
desirability of reciprocal recognition of
licenses, and commits the Commission
and the State of Vermont to use their
best efforts to accord such reciprocity.
The State of Vermont would be able to
recognize the licenses of other
jurisdictions by general license.

Staff Conclusion

Section 274d. of the AEA provides
that the Commission shall enter into an
Agreement under Section 274b. with
any State if:

(a) The Governor of that State certifies
that the State has a program for the

control of radiation hazards adequate to
protect the public health and safety with
respect to the Agreement materials
within the State, and that the State
desires to assume regulatory
responsibility for the Agreement
materials; and

(b) The Commission finds that the
State program is in accordance with the
requirements of Subsection 2740. and in
all other respects compatible with the
Commission’s program for regulation of
such materials, and that the State
program is adequate to protect the
public health and safety with respect to
the materials covered by the proposed
Agreement.

The NRC staff has reviewed the
proposed Agreement, the certification of
Vermont Governor Scott, and the
supporting information provided by the
Radioactive Materials Program of the
Vermont Department of Health. Based
upon this review, the NRC staff
concludes that the State of Vermont
Radioactive Materials Program satisfies
the Section 274d. criteria as well as the
criteria in the Commission’s Policy
Statement ‘““Criteria for Guidance of
States and NRC in Discontinuance of
NRC Regulatory Authority and
Assumption Thereof by States Through
Agreement.” The NRC staff also
concludes that the proposed State of
Vermont program to regulate Agreement
materials, as comprised of statutes,
regulations, procedures, and staffing, is
compatible with the Commission’s
program and is adequate to protect the
public health and safety with respect to
the materials covered by the proposed
Agreement. Therefore, the proposed
Agreement meets the requirements of
Section 274 of the AEA.

Dated at Rockville, Maryland, this 19th day
of June, 2019.

For the Nuclear Regulatory Commission.
Andrea L. Kock,

Director, Division of Materials Safety,
Security, State, and Tribal Programs, Office
of Nuclear Material Safety and Safeguards.
Note: The following appendix will not
appear in the Code of Federal
Regulations.

APPENDIX A

AN AGREEMENT BETWEEN THE
UNITED STATES NUCLEAR
REGULATORY COMMISSION AND
THE STATE OF VERMONT FOR THE
DISCONTINUANCE OF CERTAIN
COMMISSION REGULATORY
AUTHORITY AND RESPONSIBILITY
WITHIN THE STATE PURSUANT TO
SECTION 274 OF THE ATOMIC
ENERGY ACT OF 1954, AS AMENDED

WHEREAS, The United States
Nuclear Regulatory Commission

(hereinafter referred to as “‘the
Commission’’) is authorized under
Section 274 of the Atomic Energy Act of
1954, as amended, 42 U.S.C. Section
2011 et seq. (hereinafter referred to as
“the Act”), to enter into agreements
with the Governor of the State of
Vermont (hereinafter referred to as “‘the
State”’) providing for discontinuance of
the regulatory authority of the
Commission within the State under
Chapters 6, 7, and 8, and Section 161 of
the Act with respect to byproduct
materials as defined in Sections 11e.(1),
(3), and (4) of the Act, source materials,
and special nuclear materials in
quantities not sufficient to form a
critical mass; and,

WHEREAS, The Governor of the State
of Vermont is authorized under VT.
STAT. ANN. tit. 18, § 1653 to enter into
this Agreement with the Commission;
and,

WHEREAS, The Governor of the State
of Vermont certified on April 11, 2019,
that the State has a program for the
control of radiation hazards adequate to
protect the public health and safety with
respect to the materials within the State
covered by this Agreement, and that the
State desires to assume regulatory
responsibility for such materials; and,

WHEREAS, The Commission found
on [date] that the program of the State
of Vermont for the regulation of the
materials covered by this Agreement is
compatible with the Commission’s
program for the regulation of such
materials and is adequate to protect the
public health and safety; and,

WHEREAS, The State of Vermont and
the Commission recognize the
desirability and importance of
cooperation between the Commission
and the State in the formulation of
standards for protection against hazards
of radiation and in assuring that State
and Commission programs for
protection against hazards of radiation
will be coordinated and compatible;
and,

WHEREAS, The Commission and the
State of Vermont recognize the
desirability of the reciprocal recognition
of licenses, and of the granting of
limited exemptions from licensing of
those materials subject to this
Agreement; and,

WHEREAS, This Agreement is
entered into pursuant to the provisions
of the Act;

NOW, THEREFORE, It is hereby
agreed between the Commission and the
Governor of Vermont acting on behalf of
the State as follows:

ARTICLE I

Subject to the exceptions provided in
Articles II, IV, and V, the Commission
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shall discontinue, as of the effective
date of this Agreement, the regulatory
authority of the Commission in the State
under Chapters 6, 7 and 8, and Section
161 of the Act with respect to the
following materials:

1. Byproduct material as defined in
Section 11e.(1) of the Act;

2. Byproduct material as defined in
Section 11e.(3) of the Act;

3. Byproduct materials as defined in
Section 11e.(4) of the Act;

4. Source materials; and

5. Special nuclear materials, in
quantities not sufficient to form a
critical mass.

ARTICLE IT

This Agreement does not provide for
the discontinuance of any authority, and
the Commission shall retain authority
and responsibility, with respect to:

A. The regulation of byproduct
material as defined in Section 11e.(2) of
the Act;

B. The regulation of the land disposal
of byproduct, source, or special nuclear
material received from other persons;

C. The evaluation of radiation safety
information on sealed sources or
devices containing byproduct, source, or
special nuclear material and the
registration of the sealed sources or
devices for distribution, as provided for
in regulations or orders of the
Commission;

D. The regulation of the construction,
operation, and decommissioning of any
production or utilization facility or any
uranium enrichment facility;

E. The regulation of the export from
or import into the United States of
byproduct, source, or special nuclear
material, or of any production or
utilization facility;

F. The regulation of the disposal into
the ocean or sea of byproduct, source, or
special nuclear material waste as
defined in regulations or orders of the
Commission;

G. The regulation of the disposal of
such other byproduct, source, or special
nuclear material as the Commission
determines by regulation or order
should, because of the hazards or
potential hazards thereof, not be so
disposed without a license from the
Commission; and

H. The regulation of activities not
exempt from Commission regulation as
stated in 10 CFR part 150.

ARTICLE IIT

With the exception of those activities
identified in Article II, paragraphs D.
through H., this Agreement may be
amended, upon application by the State
and approval by the Commission to
include one or more of the additional

activities specified in Article II,
paragraphs A. through C., whereby the
State may then exert regulatory
authority and responsibility with
respect to those activities.

ARTICLE IV

Notwithstanding this Agreement, the
Commission may from time to time by
rule, regulation, or order, require that
the manufacturer, processor, or
producer of any equipment, device,
commodity, or other product containing
source, byproduct, or special nuclear
material shall not transfer possession or
control of such product except pursuant
to a license or an exemption for
licensing issued by the Commission.

ARTICLE V

This Agreement shall not affect the
authority of the Commission under
Subsection 161b. or 161i. of the Act to
issue rules, regulations, or orders to
promote the common defense and
security, to protect restricted data, or to
guard against the loss or diversion of
special nuclear material.

ARTICLE VI

The Commission will cooperate with
the State and other Agreement States in
the formulation of standards and
regulatory programs of the State and the
Commission for protection against
hazards of radiation and to assure that
Commission and State programs for
protection against the hazards of
radiation will be coordinated and
compatible. The State agrees to
cooperate with the Commission and
other Agreement States in the
formulation of standards and regulatory
programs of the State and the
Commission for protection against the
hazards of radiation and to assure that
the State’s program will continue to be
compatible with the program of the
Commission for the regulation of
materials covered by this Agreement.

The State and the Commission agree
to keep each other informed of proposed
changes in their respective rules and
regulations and to provide each other
the opportunity for early and
substantive contribution to the proposed
changes.

The State and the Commission agree
to keep each other informed of events,
accidents, and licensee performance
that may have generic implication or
otherwise be of regulatory interest.

ARTICLE VII

The Commission and the State agree
that it is desirable to provide reciprocal
recognition of licenses for the materials
listed in Article I licensed by the other
party or by any other Agreement State.

Accordingly, the Commission and the
State agree to develop appropriate rules,
regulations, and procedures by which
reciprocity will be accorded.

ARTICLE VIII

The Commission, upon its own
initiative after reasonable notice and
opportunity for hearing to the State or
upon request of the Governor of
Vermont, may terminate or suspend all
or part of this Agreement and reassert
the licensing and regulatory authority
vested in it under the Act, if the
Comumission finds that (1) such
termination or suspension is required to
protect the public health and safety, or
(2) the State has not complied with one
or more of the requirements of Section
274 of the Act.

Pursuant to Section 274j. of the Act,
the Commission may, after notifying the
Governor, temporarily suspend all or
part of this Agreement without notice or
hearing if, in the judgment of the
Commission, an emergency situation
exists with respect to any material
covered by this agreement creating
danger which requires immediate action
to protect the health or safety of persons
either within or outside of the State and
the State has failed to take steps
necessary to contain or eliminate the
cause of danger within a reasonable
time after the situation arose. The
Commission shall periodically review
actions taken by the State under this
Agreement to ensure compliance with
Section 274 of the Act, which requires
a State program to be adequate to
protect the public health and safety with
respect to the materials covered by this
Agreement and to be compatible with
the Commission’s program.

ARTICLE IX

This Agreement shall become
effective on [date], and shall remain in
effect unless and until such time as it is
terminated pursuant to Article VIIL

Done at [location] this [date] day of [month],
2019.

For the Nuclear Regulatory Commission.

Kristine L. Svinicki, Chairman

Done at [location] this [date] day of [month],
2019.

For the State of Vermont.

Philip B. Scott, Governor
[FR Doc. 2019-13412 Filed 7-15-19; 8:45 am]
BILLING CODE 7590-01-P
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DEPARTMENT OF ENERGY
10 CFR Part 430
[EERE-2018-BT-STD-0005]
RIN 1904-AE35

Energy Conservation Program: Energy
Conservation Standards for
Dishwashers, Grant of Petition for
Rulemaking

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Proposed rule.

SUMMARY: The U.S. Department of
Energy (DOE) received a petition from
the Competitive Enterprise Institute
(CEJ) to define a new product class
under the Energy Policy and
Conservation Act, as amended (EPCA),
for residential dishwashers. The new
product class would cover dishwashers
with a cycle time for the normal cycle
of less than one hour from washing
through drying. DOE published this
petition and request for comments in
the Federal Register on April 24, 2018.
Based upon its evaluation of the petition
and careful consideration of the public
comments, DOE has decided to grant
this petition for rulemaking and propose
a dishwasher product class with a cycle
time for the normal cycle of less than
one hour. DOE intends to consider
appropriate energy and water use limits
for such a product class, if adopted, in
a separate rulemaking.

DATES: Written comments and
information are requested on or before
and will be accepted on or before
September 16, 2019.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2018-BT-STD-0005, by
any of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: Dishwashers2018STD0005@
ee.doe.gov. Include the docket number
EERE-2018-BT-STD-0005 in the
subject line of the message.

3. Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287—-1445. If possible,
please submit all items on a compact

disc (CD”’), in which case it is not
necessary to include printed copies.

4. Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, 6th Floor, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
VI of this document.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
https://www.regulations.gov/
docket?D=EERE-2018-BT-STD-0005.
The docket web page contains
instructions on how to access all
documents, including public comments,
in the docket. See section VI for
information on how to submit
comments through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Bryan Berringer, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
0371. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mrs. Elizabeth Kohl, U.S. Department
of Energy, Office of the General Counsel,
GG-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—7796. Email:
Elizabeth.Kohl@hq.doe.gov.

For further information on how to
submit a comment or review other
public comments and the docket contact
the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: DOE
proposes to incorporate by reference the
following industry standard into 10 CFR
part 430: ANSI/AHAM DW-1-2010,
Household Electric Dishwashers, (ANSI
approved September 18, 2010).

A copy of ANSI/JAHAM DW-2010 is
available at: Association of Home
Appliance Manufacturers, 1111 19th
Street NW, Suite 402, Washington, DC
20036, 202—-872-5955, or go to http://
www.aham.org.

For a further discussion of this
standard, see section VIL.M.
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I. Introduction

A. Background

The Administrative Procedure Act
(APA), 5 U.S.C. 551 et seq., provides
among other things, that “[e]ach agency
shall give an interested person the right
to petition for the issuance, amendment,
or repeal of a rule.” (5 U.S.C. 553(e))
Pursuant to this provision of the APA,
CEI petitioned DOE for the issuance of
rule establishing a new product class
under 42 U.S.C. 6295(q) that would
cover dishwashers with a cycle time of
less than one hour from washing
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through drying. (CEI Petition, No. 0006
atp. 1)1

CEI stated that dishwasher cycle times
have become dramatically longer under
existing DOE energy conservation
standards, and that consumer
satisfaction/utility has dropped as a
result of these longer cycle times. CEI
also provided data regarding the
increase in dishwasher cycle time,
including data that, according to CEI,
correlated increased cycle time with
DOE’s adoption of amended efficiency
standards for dishwashers. (CEI Petition,
No. 0006 at pp. 2-3)

CEI cited to 42 U.S.C. 6295(q) as the
authority for DOE to undertake the
requested rulemaking. (CEI Petition, No.
0006 at pp. 4-5) Section 6295(q)
requires that for a rule prescribing an
energy conservation standard for a type
(or class) of covered products, DOE
specify a level of energy use or
efficiency higher or lower than the level
that applies (or would apply) to such
type (or class) for any group of covered
products that have the same function or
intended use, if DOE determines that
covered products within such group
either: (1) Consume a different kind of
energy from that consumed by other
covered products within such type (or
class); or (2) have a capacity or other
performance-related feature that other
products within such type (or class) do
not have, and such feature justifies a
higher or lower standard from that
which applies (or will apply) to other
products within such type (or class). (42
U.S.C. 6295(q)(1)) In determining
whether a performance related feature
justifies a higher or lower standard, DOE
must consider such factors as the utility
to the consumer of the feature, and other
appropriate factors. (Id.) In any rule
prescribing a higher or lower level of
energy use or efficiency, DOE must
explain the basis on which the higher or
lower level was established. (42 U.S.C.
6295(q)(2))

The current energy conservation
standards distinguish between standard
dishwashers and compact dishwashers.
10 CFR 430.32(f). In general, a standard
dishwasher is a dishwasher that has a
capacity equal to or greater than eight
place settings plus six serving pieces.
See, 10 CFR part 430 subpart B
appendix C1 (“Appendix C1”), section
1.20. A compact dishwasher is, in
general, a dishwasher that has a
capacity of less than eight place settings

1 A notation in this form provides a reference for
information that is in the docket of this rulemaking
(Docket No. EERE-2015-BT-STD-0005). https://
www.regulations.gov/docket?D=EERE-2018-BT-
STD-0005. This notation indicates that the
statement preceding the reference is included in
document number 6 in the docket at page 1.

plus six serving pieces. Appendix C1,
section 1.4.

CEI requested that dishwashers be
further divided based on cycle time. CEI
asserted that given the significant
amount of consumer dissatisfaction
with increased dishwasher cycle time,
cycle time is a “performance-related
feature” that provides substantial
consumer utility, as required by EPCA
for the establishment of a product class
with a higher or lower energy use or
efficiency standard than the standards
applicable to other dishwasher product
classes. (CEI Petition, No. 0006 at p. 5)
CEI did not specify whether it was
requesting the additional distinction be
applied to both the standard and
compact classes or just the standard
class. For purposes of this proposal,
DOE assumes that CEI requests the
distinction only for the standard class,
which represents a much larger
percentage of dishwasher shipments.
DOE seeks comment, however, on
whether the one hour product class
distinction should apply to both
standard and compact dishwashers.

CEI also cited to 42 U.S.C. 6295(0)(4),
which prohibits DOE from prescribing a
standard that interested person have
established by a preponderance of the
evidence would likely result in the
unavailability in the United States in
any covered product type (or class) of
performance characteristics, features,
sizes, capacities, and volumes that are
substantially the same as those generally
available in the United States at the time
of DOE’s finding. (CEI Petition, No. 0006
at p. 4) CEI stated that despite this
prohibition, it appears that dishwasher
cycle times have been impaired by the
DOE standards and that many machines
with shorter cycle times are no longer
available. (Id.)

In its petition, CEI suggested a cycle
time of one hour as the defining
characteristic for the suggested new
product class, because one hour is
substantially below the cycle times for
all current products on the market. (CEI
Petition, No. 0006 at p. 5) CEI stated that
energy efficiency standards for current
products would therefore not change
with the addition of the new product
class, and that no backsliding would
occur for the energy standards already
in place. (Id.) Specifically, 42 U.S.C.
6295(0)(1) (commonly referred to as the
“anti-backsliding provision”) prohibits
DOE from prescribing a standard that
increases the maximum allowable
energy use, or in the case of
showerheads, faucets, water closets or
urinals, water use, or decreases the
minimum required energy efficiency, of
a covered product. CEI did not suggest
specific energy and water requirements

for this new product class, stating that
these details could be determined
during the course of the rulemaking.
(CEI Petition, No. 0006 at p. 1)

On April 24, 2018, DOE published a
notice of receipt of CEI’s petition for
rulemaking. 83 FR 17768 (April 2018
Notice of Petition for Rulemaking). DOE
requested comments on the petition, as
well as any data or information that
could be used in DOE’s determination
whether to proceed with the petition.

B. Summary of Public Comments

In response to the April 2018 Notice
of Petition for Rulemaking, DOE
received a wide range of comments,
including comments from an industry
association and dishwasher
manufacturers, a state agency and state
officials, consumer organizations,
utilities, energy efficiency advocates,
and individuals. Comments both
favored and opposed granting CEI’s
petition for rulemaking.

The Association of Home Appliance
Manufacturers (AHAM) stated that at
this time, a separate product class is not
justified, because consumers already
have access to shorter cycles, and that
a new product class with less stringent
standards would cause stranded
investments and additional costs for
manufacturers. (AHAM, No. 2233 at p.
1) AHAM indicated, however, that
lengthening cycle time is a “critical
consumer welfare and policy issue. . .
of enormous significance for future,
possible DOE dishwasher energy
conservation standards rulemakings.”
(AHAM, No. 2233 at p. 2) Danby, Sub-
Zero, and GE Appliances expressed
support for AHAM’s comments. (Danby,
No. 1785 at p. 2; Sub-Zero, No. 2235 at
p- 1; GE Appliances, No. 1801 at p. 1)

The California Energy Commission
(CEC) opposes the CEI petition,
commenting that a short-cycle
dishwasher does not meet the statutory
requirements for establishing a separate
product class and additionally that the
anti-backsliding provision would
prohibit establishing a less stringent
standard for any such product class.
(CEG, No. 2247 at p. 1) CEC commented
that cycle times already exceeded one
hour prior to the establishment of an
energy conservation standard by
Congress and that information provided
by CEI does not demonstrate any causal
relationship between cycle time and
energy conservation standards. (CEC,
No. 2247 at pp. 6-7) The State Attorneys
General from Arizona, Arkansas,
Louisiana, Oklahoma, and South
Carolina (State Attorneys General)
commented in support of the petition
stating that it would provide improved
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consumer choice. (State Attorneys
General, No. 2238 at p. 1)

The California Investor Owned
Utilities 2 (CA I0Us) recommended DOE
reject the petition, commenting that a
separate product class for dishwashers
with a shorter cycle is not permissible
under statute and that longer cycle time
is not being driven by energy
conservation standards. (CA I0Us, No.
1800 at pp. 1 and 3)

The Consumers Union recommended
that DOE deny the CEI petition for
rulemaking, stating that there is no need
for a separate product class and such a
product class would risk undermining
the current energy efficiency standard.
(Consumers Union, No. 2250 at p. 1)
The Sixty Plus Association supports the
CEI petition to reduce the cycle time of
dishwashers to reduce the costs
associated with the time and electricity
it takes to perform the current
dishwasher cycles.3 (Sixty Plus, No.
2230 at p. 1)

The Northwest Energy Efficiency
Alliance (NEEA) stated that based on
the data it submitted, DOE cannot
conclude that even a small number of
households would place any value on a
dishwasher that can wash dishes in an
hour or less. (NEEA, No. 1789-1 at p. 2)
The Appliance Standards Awareness
Project, Consumer Federation of
America, Natural Resources Defense
Council, and Northeast Energy
Efficiency Partnerships (Joint
Commenters); Earthjustice and Sierra
Club; and the Northwest Power and
Conservation Council (NPCC)
recommended that DOE deny the CEI
petition, stating that a product class for
such dishwashers is not justified under
43 U.S.C. 6295(q) and would violate
EPCA'’s anti-backsliding provision.
(Joint Commenters, No. 2237 at p. 1;
Earthjustice and Sierra Club, No. 2245 at
pp- 1-2; NPCC, No. 2232 at p. 1) NPCC
stated that a separate product class as
requested by CEI would increase
uncertainty in utility resource planning.
(NPCC, No. 2232 at p. 1) The Joint
Commenters stated that the energy

2The CA IOUs are the Pacific Gas and Electric
Company, Southern California Gas Company, San
Diego Gas and Electric, and Southern California
Edison.

3 Sixty Plus Association also discussed the
approved collection of information under
Paperwork Reduction Act for the DOE Appliance
Standards Program (OMB Control Number 1910—
1400), which includes reporting requirements for
manufacturers of dishwashers for the purpose of
certifying compliance with the applicable
standards. (Sixty Plus, No. 2230 at pp. 1-2) To the
extent that establishment of a new product class for
dishwashers would require a change in the current
burden hours associated with compliance with the
dishwasher energy conservation standards, DOE
would address such change in a separate notice and
provide additional opportunity for comment.

conservation standards have not been
the main driver in increased cycle
times, noting that based on the data
submitted by CEI, the greatest increase
in cycle time occurred during a long
period when no new standards were
adopted. (Joint Commenters, No. 2237 at
p- 3) The Joint Commenters added that
the increase in cycle time was likely the
result of manufacturer design choices
intended to improve washing
performance, detergent changes, and
consumer demand for quiet and
efficient machines. (Joint Commenters,
No. 2237 at p. 3)

DOE also received numerous
comments from individuals that
addressed a wide range of issues.* Some
of the comments explicitly supported
CET’s petition for rulemaking. Other
comments expressed general
disapproval with energy efficiency
standards for appliances, dissatisfaction
with the current cycle times and
cleaning performance of dishwashers as
compared to previously available
models, as well as support for energy
efficient dishwashers. One individual
stated that the petition has not
demonstrated that cycle time is a utility
feature that warrants a separate product
class. The commenter stated that a
review of manufacturer literature shows
that at least eight appliance
manufacturers offer consumer-selected
cycles with a duration of less than one
hour and that having the option to select
at least one cycle with a duration of an
hour or less would seem to satisfy the
petitioner’s request. The commenter
also expressed the view that standards
for the product class requested by the
petitioner would need to meet or exceed
currently applicable dishwasher
standards to satisfy EPCA’s anti-
backsliding provision. (McCabe, No.
0004 at 1-2)

II. Authority To Establish a Separate
Class of Dishwashers

In evaluating CEI’s petition and
proposing to establish a separate
product class for dishwashers that wash
and dry dishes in less than an hour,
DOE has determined that under 42
U.S.C. 6295(q), dishwashers with a
“normal cycle” time of less than one
hour as described by CEI have a
performance-related feature that other
dishwashers do not have and that
justifies a separate product class subject
to a higher or lower standard than that
currently applicable to dishwashers. In
any rulemaking to establish energy

4Comments are available at https://
www.regulations.gov/docketBrowser?rpp=
25&s0=DESC&sb=comment
DueDate&po=0&dct=PS&D=EERE-2018-BT-STD-
0005.

conservation standards for such a
product class, DOE would be required to
consider EPCA’s anti-backsliding
provision at 42 U.S.C. 6295(0)(1). DOE
addresses these issues below.

A. Separate Product Class—One-Hour
Normal Cycle

CEI petitioned DOE to establish a
separate product class for dishwashers
that have a cycle time of less than one
hour from washing through drying. (CEI
Petition, No. 0006 at p. 1) Under the
current test procedure and energy
conservation standards, dishwashers are
tested and evaluated for compliance
when operated on the “normal cycle.”
Appendix C1, sections 2.6.1, 2.6.2,
2.6.3. “Normal cycle” is the cycle,
including washing and drying
temperature options, recommended in
the manufacturer’s instructions for
daily, regular, or typical use to
completely wash a full load of normally
soiled dishes, including the power-dry
setting. Appendix C1, section 1.12.
Manufacturers may add additional
cycles to dishwashers, but those
additional cycles are not tested.
Although CEI’s initial petition did not
specify the cycle that would be limited
to one hour under the separate product
class, CEI provided information
supplemental to its petition clarifying
the request for a new product class for
dishwashers for which the normal cycle
is less than one hour.?

EPCA directs that when prescribing
an energy conservation standard for a
type (or class) of a covered product DOE
must specify—

[A] level of energy use or efficiency
higher or lower than that which applies
(or would apply) for such type (or class)
for any group of covered products
which have the same function or
intended use, if DOE determines that
covered products within such a group—

(A) consume a different kind of
energy from that consumed by other
covered products within such type (or
class); or

(B) have a capacity or other such
performance-related feature which other
products within such type (or class) do
not have and such feature justifies a
higher or lower standard from that
which applies (or will apply) to other
products within such type.

In making a determination concerning
whether a performance-related feature
justifies the establishment of a higher or
lower standard, DOE must consider
such factors as the utility to the
consumer of such a feature, and such
other factors as DOE deems appropriate.

5See document ID EERE-2018-BT-STD-0005—
0007 available on http://www.regulations.gov.
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(42 U.S.C. 6295(q)(1))

In prior rulemakings, DOE has taken
the view that utility is an aspect of the
product that is accessible to the
layperson and based on user operation,
rather than performing a theoretical
function. This interpretation has been
implemented in DOE’s previous
determinations of utility through the
value the particular feature brings to the
consumer, rather than through
analyzing more complicated design
features or costs that anyone, including
the consumer, manufacturer, installer,
or utility companies may bear. DOE has
determined that this approach is
consistent with EPCA requiring a
separate and extensive analysis of
economic justification for the adoption
of any new or amended energy
conservation standard. 80 FR 13120,
13137 (Mar. 12, 2015); 81 FR 65720,
65752—-65755 (Sept, 23, 2016). Under
this approach, DOE determined that the
window in an oven door was a “feature”
justifying a different standard.®
Similarly, DOE also determined that
consumers may value other features
such as the ability to self-clean,” size,?
and configuration.® In contrast, DOE
determined that water heaters using
electric resistance technology did not
merit a product class separate from
water heaters using heat pump
technology.19 In both heat-pump and
electric storage water heaters, the same
utility (hot water) was provided by units
using different technology.

In a rulemaking to amend standards
applicable to commercial clothes
washers, DOE determined that the “axis
of loading” constituted a feature that
justified separate product classes for top
loading and front loading clothes
washers. DOE also determined that “the
longer average cycle time of front-
loading machines warrants
consideration of separate [product]
classes,”. 79 FR 74492, 74498 (Sept. 15,
2014). DOE stated that a split in
preference between top loaders and
front loaders would not indicate
consumer indifference to the axis of
loading, but rather that a certain
percentage of the market expresses a
preference for (i.e., derives utility from)
the top-loading configuration. DOE
further noted that separation of clothes

663 FR 48038, 48041 (Sept. 8, 1998).

773 FR 62034, 62048 (Oct. 17, 2008) (separating
standard and self-cleaning ovens into different
product classes).

877 FR 32037, 32319 (May 31, 2012) (creating a
separate product class for compact front-loading
residential clothes washers).

975 FR 59469 (Sept. 27, 2010) (creating a separate
product class for refrigerators with bottom-mounted
freezers).

1074 FR 65852, 65871 (Dec. 11, 2009).

washer equipment classes by location of
access is similar in nature to the
equipment classes for residential
refrigerator-freezers, which include
separate product classes based on the
access of location of the freezer
compartment (e.g., top mounted, side-
mounted, and bottom-mounted). The
location of the freezer compartment on
these products provides no additional
performance-related utility other than
consumer preference. In other words,
the location of access itself provides
distinct consumer utility. Id. at 79 FR
74499. DOE also reasoned that top-
loading residential clothes washers are
available with the same efficiency
levels, control panel features, and price
points as front-loading residential
clothes washers, and that given these
equivalencies, purchase of top loaders
indicates a preference among certain
consumers for the top-loading
configuration, i.e., the top-loading
configuration provides utility to those
customers preferring one configuration
over another, with all other product
attributes being equal. Id.

DOE acknowledged that its
determination of what constitutes a
performance-related feature justifying a
different standard could change
depending on the technology and the
consumer, and that as a result, certain
products may disappear from the market
entirely due to shifting consumer
demand. DOE determines such value on
a case-by-case basis through its own
research as well as public comments
received, the same approach that DOE
employs in all other parts of its energy
conservation standards rulemaking. (80
FR 13120, 13138, Mar. 12, 2015).

DOE applies this same approach to
dishwashers in this proposed rule.
Specifically, data provided by CEI
indicate that dishwasher cycle times
have increased significantly, from an
average cycle time of 69 minutes in
1983 (the first year data was submitted)
to 140 minutes in 2018. (CEI Petition,
No. 0006, supporting data). In addition,
while some consumers commented that
they were not concerned with a shorter
cycle time, a significant number of
consumers expressed dissatisfaction
with the amount of time necessary to
run their dishwashers. (See docket for
this rulemaking at https://
www.regulations.gov/docket?D=EERE-
2018-BT-STD-0005). The data and
comments from dissatisfied consumers
indicate that for many consumers, there
is a utility in shorter cycle times to
clean a normally-soiled load of dishes.
Based on all of the comments, data and
information received, DOE concludes,
similar to its conclusion with respect to
clothes washers, that cycle time for

dishwashers is a performance-related
feature for purposes of 6295(q) that
justifies a higher or lower standard than
that applicable to other dishwasher
product classes. The average cycle time
of 69 minutes specified in CEI’s data for
1983 is just slightly longer than the 60
minutes offered in its petition,
supporting DOE’s proposal to establish
a product class for dishwashers with a
normal cycle of less than 1 hour. DOE
seeks comment, however, on whether
the one hour timeframe should be
adjusted to avoid inadvertently
eliminating dishwashers with short
cycle times of, for example, 70-75
minutes or some other timeframe
shorter than the current 140 minute
average cycle time represented in CEI's
data for 2018, so that DOE may consider
whether a different cycle time is
appropriate in the final rule.

B. EPCA’s Anti-Backsliding Provision

In any rulemaking to establish
standards for a separate product class as
described in CEI’s petition, DOE must
consider EPCA’s general prohibition
against prescribing “any amended
standard which increases the maximum
allowable energy use, or, in the case of
showerheads, faucets, water closets, or
urinals, water use, or decreases the
minimum required energy efficiency, of
a covered product.” (42 U.S.C.
6295(0)(1); the “anti-backsliding
provision”) The anti-backsliding
provision must be read in conjunction
with the authority provided to DOE in
42 U.S.C. 6295(q) to specify “a level of
energy use or efficiency higher or lower
than that which applies (or would
apply) for such type or class . . .” if the
Secretary determines that covered
products within such group consume a
different type of energy or have a
capacity or other performance-related
feature that justifies ““a higher or lower
standard from that which applies (or
will apply) to other products within
such type (or class).” 42 U.S.C. 6295(q)
(emphasis added). EPCA explicitly
acknowledges, therefore, that product
features may arise that require
designation of a product class with a
standard lower than that applicable to
other product classes for that covered
product.

Specifically, by using the present
tense, ‘‘a higher or lower standard than
that which applies,” EPCA authorizes
DOE to reduce the stringency of the
standard currently applicable to the
products covered under the newly
established separate product class. The
applicability of this provision to current
standards is further evidenced by the
additional reference to standards that
are not yet applicable (i.e., standards


https://www.regulations.gov/docket?D=EERE-2018-BT-STD-0005
https://www.regulations.gov/docket?D=EERE-2018-BT-STD-0005
https://www.regulations.gov/docket?D=EERE-2018-BT-STD-0005

Federal Register/Vol. 84, No. 136/ Tuesday, July 16, 2019/Proposed Rules

33873

that “would apply.”) If 42 U.S.C.
6295(q)(1) were only to operate in
instances in which standards have not
yet been established, there would be no
need to separately indicate the
applicability to future standards. Nor
would there be any purpose to calling
out the potential for higher or lower
standards since there would not be any
standards against which to measure that
potential. In this manner, 42 U.S.C.
6295(q) authorizes DOE to reduce the
stringency of a currently applicable
standard upon making the
determinations required by 42 U.S.C.
6295(q).

This reading of the statutory text
recognizes that section 6295(q) of EPCA
cannot be read to prohibit DOE from
establishing standards that allow for
technological advances or product
features that could yield significant
consumer benefits while providing
additional functionality (i.e., consumer
utility) to the consumer. DOE relied on
this concept when, in 2011, DOE
established separate energy
conservation standards for ventless
clothes dryers, reasoning that the
“unique utility” presented by the ability
to have a clothes dryer in a living area
where vents are impossible to install
(i.e., a high-rise apartment) merited the
establishment of a separate product
class. 76 FR 22454, 22485 (Apr. 21,
2011). Another example of this that DOE
is just beginning to explore is network
connectivity of covered products. See
DOE’s Smart Products RFI at 83 FR
46886 (Sept. 18, 2018). Network
connectivity is a technology that has
only recently begun to appear on the
market. Moreover, it clearly has a
desirable consumer utility and is a fast-
growing feature of new models of
covered products. However, network
connectivity comes with attendant
energy use. EPCA’s anti-backsliding
provision cannot be read to prohibit
DOE from establishing standards that
allow for covered products to be
connected to a network simply because
standards for those products were
established prior to the time that
network connectivity was even
contemplated, and thereby eliminating
the ability to implement this consumer-
desired option. Similarly, for
dishwashers, 42 U.S.C. 6295(q)
authorizes DOE to establish standards
for product features that provide
consumer utility, such as shorter cycle
times.

This interpretation is consistent with
DOE’s previous recognition of the
importance of technological advances
that could yield significant consumer
benefits in the form of lower energy
costs while providing the same

functionality to the consumer. 80 FR
13120, 13138 (Mar. 12, 2015); 81 FR
65720, 65752 (Sept. 23, 2016). In the
proposed and supplemental proposed
rule to establish standards for
residential furnaces, DOE stated that
tying the concept of feature to a specific
technology would effectively “lock-in”
the currently existing technology as the
ceiling for product efficiency and
eliminate DOE’s ability to address such
technological advances. Id.

Further, EPCA’s anti-backsliding
provision is limited in its applicability
with regard to water use to four
specified products, i.e., showerheads,
faucets, water closets, or urinals. DOE’s
existing energy conservation standard
for dishwashers is comprised of both
energy and water use components. As
dishwashers are not one of the products
listed in anti-backsliding provision with
respect to water use, there is no
prohibition on DOE specifying a
maximum amount of water use for
dishwashers that is greater than the
existing standard without regard to
whether DOE were to establish a
separate product class for dishwashers
as proposed in this proposed rule.

Finally, DOE recognizes that 42 U.S.C.
6295(0)(4) prohibits DOE from
establishing standards that would result
in the unavailability of any covered
product type (or class) of performance
characteristics (including reliability),
features, sizes, capacities and volumes
that are substantially the same as those
generally available at the time of the
Secretary’s finding. CEI makes the point
that despite this prohibition, it appears
that dishwasher cycle times have been
impaired by the DOE standards and that
many machines with shorter cycle times
are no longer available. (CEI Petition,
No. 0006 at p. 4) Section 6295(q) of
EPCA authorizes DOE to set standards
that recognize new technologies and
product features, or in this case, features
that are no longer available in the
market. This reading of the statute is
consistent with DOE’s previous
acknowledgement that its determination
of what constitutes a performance-
related feature justifying a different
standard could change depending on
the technology and the consumer utility,
and that as a result, certain products
may disappear from (or in the case of
dishwashers, reappear in) the market
entirely due to shifting consumer
demand. This reading is also consistent
with DOE’s statements that DOE
determines this value on a case-by-case
basis through its own research as well
as public comments received. (80 FR
13120, 13138, Mar. 12, 2015). In
addition, once DOE makes a
determination that a certain product

attribute is a feature, DOE cannot later
set a standard that would eliminate that
feature.

II1. Conclusion

After reviewing CEI’s petition and
comments received on the petition, DOE
has concluded it has legal authority to
establish a separate product class as
suggested by CEI pursuant to 42 U.S.C.
6295(q). DOE proposes to establish a
separate product class for dishwashers
with a cycle time of the cycle
recommended by the dishwasher
manufacturer for daily, regular, or
typical use to completely wash and dry
a full load of normally soiled dishes
(i.e., the normal cycle time) of less than
one hour. DOE will consider energy
conservation standards in a separate
rulemaking, should such a product class
(or classes) be established.

DOE also proposes to update the
requirements for the dishwasher
standards in 10 CFR 430.32(f). The
current requirement includes a table
that specifies the obsolete energy factor
requirements for standard and compact
dishwashers. This table was intended to
be removed in a final rule for
dishwasher energy conservation
standards published on December 13,
2016, but was inadvertently retained by
the amendatory instructions for
paragraph (f). 81 FR 90072, 90120. DOE
proposes to remove this table and add
a new paragraph (f)(1)(iii) that specifies
standard dishwashers with a normal
cycle of 60 minutes or less are not
currently subject to energy or water
conservation standards. Additionally,
DOE proposes to amend paragraphs
(f)(1)({) and (f)(1)(ii) to clarify the terms
“standard”” and “compact” and to
include reference to the ANSI/AHAM
DW-1-2010 standard, which is the
current industry standard referenced in
the dishwasher test procedure at 10 CFR
part 430, subpart B, appendix C1.

IV. Rulemaking Overview and
Response to Comments

A. Rulemaking Overview

DOE proposes to establish a separate
product class or classes pursuant to 42
U.S.C. 6295(q)(1) for dishwashers with a
cycle time of the cycle recommended by
the dishwasher manufacturer for daily,
regular, or typical use to completely
wash and dry a full load of normally
soiled dishes (i.e., the normal cycle
time) of less than one hour. DOE seeks
comment on other potential time limits
or utilities to delineate the separate
product class. DOE also seeks comment
on whether a short-cycle product class
should be established for standard
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dishwashers, compact dishwashers, or
both.

Should DOE finalize a separate
product class, DOE would then evaluate
energy and water consumption limits to
determine a standard for the product
class that provides for the maximum
energy efficiency that is technologically
feasible and economically justified, and
will result in a significant conservation
of energy. (42 U.S.C. 6295(0)(2)(A)) DOE
will provide additional opportunity for
comment on any proposed energy
conservation standard for short-cycle
dishwashers.

B. Response to Comments

AHAM commented that while it did
not currently support a separate product
class for dishwashers with cycle times
of one hour or less, CEI raised a “critical
consumer welfare and policy issue” that
is of “enormous significance for future,
possible DOE dishwasher energy
conservation standards rulemakings.
AHAM noted that AHAM had raised
lengthening cycle times for the normal
cycle as a concern in a previous
dishwasher rulemaking. (AHAM, No.
2333 at p. 2—4) Earthjustice and Sierra
Club commented that DOE has already
considered the utility of cycle time in
prior rulemakings, finding that the
current energy conservation standards
do not impermissibly impact utility.
(Earthjustice and Sierra Club, No. 2245
at p. 3)

AHAM cited U.S. Energy Information
Administration’s (EIA) Residential
Energy Conservation Survey (RECS)
2015 data, that show over 80 percent of
U.S. households use the normal cycle.
(AHAM, No. 2333 at p. 3) Consumers
Union cited its Consumer Reports’ 2017
Spring Dishwashers Survey of 74,880
Consumer Reports members who
purchased a new dishwasher between
2007 and 2017, in which it found: 87
percent of survey respondents reported
that their most frequently used cycle
was the either the “Normal/Regular”” or
“Auto/Smart” cycle, and 66 percent of
respondents reported using the
“Normal/Regular” cycle more than 50
percent of the time; only 6 percent of
survey respondents reported that their
most frequently used cycle was the
“Quick/Express/1-hour” cycle; 27
percent of survey respondents reported
using the “Quick/Express/1-hour” cycle
at least some of the time, and the
reported usage of the “Quick/Express/1-
hour” cycle was similar to reported
usage of other non-normal cycles such
as “Heavy Duty” or “Pots & Pans.”
(Consumers Union, No. 2250 at p. 2) In
response to an inquiry from CEI,
Consumers Union stated that it had not
yet decided whether to publish the

survey results and underlying
methodology on which these numbers
are based.

The Joint Commenters and NEEA
cited data from the Residential Building
Stock Assessment showing that there
are two peaks in daily dishwasher use,
one around breakfast time and a larger
one around dinner time. (Joint
Commenters, No. 2237 at p. 2; NEEA,
No. 1789-2 at p. 2) Similarly, the CA
IOUs stated that 55 percent of
dishwashers were run after 5 p.m., 28
percent between 9 a.m. and 5 p.m., and
17 percent before 9 a.m., suggesting that
cycle time does not have a significant
impact on consumer utility. (CA IOUs,
No. 1800 at p. 5) GE Appliances stated
that data based on its Wi-Fi enabled
dishwashers indicate that most
consumers run the dishwasher in the
evening after dinner time and that the
average consumer waits approximately
eight hours after the cycle is complete
to unload the dishes, indicating that
cycle time is not a primary concern for
many consumers. (GE Appliances, No.
1801 at p. 2) Both NEEA and CA IOUs
further stated that there did not appear
to be any cases where multiple,
consecutive loads were run, indicating
that multiple loads are a relatively rare
event and do not need to be accounted
for. (NEEA, No. 1789-2 at p. 4; CA
I0OUs, No. 1800 at p. 5)

The Joint Commenters stated that if
cycle time was highly valued by
consumers, it would be expected that
most dishwashers would consume as
much energy and water as is allowed by
the minimum standards in order to
reduce cycle time as much as possible,
but that data show that almost all
dishwasher sales meet ENERGY STAR
requirements. (Joint Commenters, No.
2237 at p. 6) Earthjustice and Sierra
Club commented that in DOE’s prior
analyses, it identified technologies that
could provide improved cycle times
while still enabling the dishwasher to
meet the energy conservation standard
(e.g., soil sensors and alternative drying
technologies), and that if consumers
were demanding shorter cycle times,
such technologies would be widely
adopted. (Earthjustice and Sierra Club,
No. 2245 at pp. 3—4)

A significant number of consumers,
by contrast, indicated dissatisfaction
with the length of time the dishwasher
took to clean dishes. (See docket for this
rulemaking at https://
www.regulations.gov/docket?D=EERE-
2018-BT-STD-0005.) Approximately a
third of the more than 2,000
commenters responding to the RFI
referenced the extensive length of time
required for the dishwasher to run a
normal cycle. One commenter stated

that their “new dishwasher takes 219
minutes to complete a cycle . . . far too
long and the dishes don’t seem to be as
clean as with the old unit.” (Ballard, No.
1827 p. 1) A number of commenters
stated that they choose not to use their
dishwasher because of the length of
time it takes to clean dishes. One
individual noted that they no longer
own a dishwasher, and instead prefer to
wash dishes by hand as it is ““faster than
waiting the 2 to 4 hours for the washing
cycle to complete,” (Harvey, No. 2227 p.
1)), another commenter noted that they
have ‘‘resort[ed] to disposable plates
and utensils due to current dishwasher
specs” including a “run cycle [of] four
hours,” (Weingrad, No. 85 p. 1), while

a third commenter stated that they
stopped using their dishwasher because
“it takes so long . . .to dothejob. . .
and . . . raised the utilities so much
that we can’t afford to use them,”
(Cravens, No. 54 p. 1).

In response to commenters, DOE
refers to its discussion in section ILA.
on the utility of cycle time. As
described, data provided by CEI
indicates that dishwasher cycle times
have increased significantly, from an
average cycle time of 69 minutes in
1983 (the first year data was submitted)
to 140 minutes in 2018. (CEI Petition,
No. 0006, supporting data). In addition,
while some consumers commented that
they were not concerned with a shorter
cycle time, a significant number of
consumers commented to express
dissatisfaction with the amount of time
necessary to run their dishwashers. (See
docket for this rulemaking at https://
www.regulations.gov/docket?D=EERE-
2018-BT-STD-0005.) Contrary to the
assertions of some commenters that the
available data on when dishwashers are
run (i.e., typically after breakfast or in
the evening) suggest that cycle time is
of little utility, a different interpretation
could be that consumers already know
that their dishwasher will take a long
time to run, and therefore decide to wait
and run it before bed and empty it in the
morning, regardless of whether they
would prefer to run it at a different time.
The data and numerous comments from
consumers dissatisfied with the length
of time it takes to run their dishwasher
indicate that for some significant
percentage of consumers, there is a
utility in shorter cycle times to clean a
normally-soiled load of dishes.

Additionally, the data referenced by
Consumers Union and AHAM do not
indicate if and to what extent a segment
of consumers relies on a reduced-time
cycle for their typical dishwasher usage,
or what percentage of consumers would
rely on a reduced-time cycle if it were
available in the “normal cycle”. The
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data submitted by Consumers Union
nonetheless indicate that there is a
segment of dishwasher consumers that
rely on a reduced-time cycle as the
“most frequently used” cycle and as the
cycle used “some of the time,”
suggesting that some portion of
consumers finds utility in a reduced
cycle time. What is not clear from the
data is whether an even larger
percentage of consumers would find
such utility if the reduced cycle time
were offered in the normal cycle.

The time-of-day data submitted by CA
I0Us and NEEA do not indicate the
cycle being chosen by consumers and
do not indicate whether a segment of
consumers chooses to operate
dishwashers on reduced-time cycles.
While commenters interpret the time-of-
day data to show that a percentage of
dishwasher use occurs when consumers
may not be concerned with the length
of the cycle, data also show that a
percentage of dishwasher use occurs
when length of cycle may be a concern
(e.g., use in late afternoon prior to
dinner). In addition, the data may also
suggest a different interpretation than
that offered by commenters—i.e., that
the reason the time-of-day data show
dishwasher use after breakfast or
dinnertime is because consumers who
might otherwise wash their dishes at a
more convenient time are choosing to
start the cycle early in the day, or wait
until late in the day, because they
already know their dishwasher will take
a long time to operate.

Additionally, DOE does not find data
indicating lack of consecutive
dishwasher runs informative to its
decision to propose a product class for
short cycle dishwashers. The lack of
consecutive runs does not indicate
whether some consumers find utility in
having a single load of dishes washed
and dried in a shorter period of time. It
also does not capture those consumers
that may be unable to perform
consecutive dishwasher runs because of
the length of time it takes to perform a
single run, requiring these consumers to
rely on alternatives (e.g., washing dishes
by hand).

Commenters stated that in addition to
the normal cycle, numerous
dishwashers have a cycle that has a
shorter cycle time. Consumers Union
noted that the DOE test procedure
requires testing of the normal cycle to
meet the standards, but stated that
manufacturers are free to add additional
cycles that are not limited in energy and
water consumption. (Consumers Union,
No. 2250 at p. 2) The Joint Commenters
pointed to several dishwashers on the
market that advertise ‘“1-Hour,”
“Turbo,” and “Short Wash” cycles.

(Joint Commenters, No. 2237 at pp. 1-
2) AHAM commented that 86.7 percent
of reported 2017 dishwasher shipments
in a recent AHAM survey provided
consumers with a cycle that can wash
and dry the load in just over one hour.
(AHAM, No. 2233 at p. 2) AHAM
further commented that 96.5 percent of
the reported shipments offering shorter
cycles are ENERGY STAR-qualified,
offering consumers energy and water
efficiency on the normal cycle and the
option to use a shorter cycle. (AHAM,
No. 2233 at p. 3)

While dishwashers may offer
reduced-time cycles, such cycles are not
the normal cycle; these cycles are not
recommended, as DOE currently defines
the normal cycle, by the manufacturer
for daily, regular, or typical use to
completely wash a full load of normally
soiled dishes including the power-dry
feature. CEI stated that, based on a
review of user manuals, manufacturers
intend the quick cycles to be for lightly
soiled dishes rather than normally
soiled loads. For example, CEI reports
that the GE model PDT846SSJSS
dishwasher has an express cycle that,
according to its manual, “will quickly
wash lightly soiled dishes.” The
model’s normal cycle ““is meant for
daily, regular, or typical use to
completely wash a full load of normally
soiled dishes. . . .” The Frigidaire
model FGCD2456QF1B has a Quick
Wash cycle which is “for lightly soiled
dishes and silverware.” The manuals for
other models also describe their express
cycles as not suitable for normally
soiled dishes, and none of these models
reportedly have cycles for everyday use
for normally soiled dishes that take only
an hour to run (drying time included).
CEI, Supplemental Information
Regarding CEI’s Petition for Rulemaking
on a New Product Class of Fast
Dishwashers (March 28, 2018) (citations
omitted). The CEI petition therefore
requested that DOE establish a product
class that would cover dishwashers with
a cycle time, for the cleaning of a full
load of normally soiled dishes, of less
than one hour from washing through
drying.

Consumer comment and survey
results submitted by CEI indicate that
some percentage of the market finds
utility in a dishwasher that completely
washes a full load of normally soiled
dishes in a period of time less than that
provided by the normal cycle of
products currently offered. For these
consumers, the utility of the dishwasher
is not just the ability to have dishes
cleaned in a short period of time, but
that operation of the dishwasher as
recommended by the manufacturer
would provide such function. One

commenter noted that their dishwasher
“takes about two and a half hrs [sic] at
the quickest cycle”” and does not “clean
as well as [she] would like.” (Buchter,
No. 0295 at p. 1) Similarly, one
commenter indicated that “[t]here is the
option to cycle [the dishwasher] for 1
hour but that’s not the recommended or
best cycle,” (Zahorchak, No. 1028 at p.
1), and another added that while their
dishwasher “has shorter cycles . . . [of]
2 hours,” these cycles “do not get the
dishes clean,” (Bowen, No. 2191 at p. 1).

V. Request for Comments, Data and
Information

In this rulemaking, DOE proposes to
establish a separate product class for
dishwashers with a cycle time of the
cycle recommended by the dishwasher
manufacturer for daily, regular, or
typical use to completely wash and dry
a full load of normally soiled dishes
(i.e., the normal cycle time) of less than
one hour. To inform its consideration of
the proposal and any future energy
conservation standards for such
dishwashers, DOE requests additional
data, including shipments data, on the
cycle time of the normal cycle of
dishwashers (both standard dishwashers
and compact dishwashers) currently on
the market. DOE also requests data on
the cycle time of reduced-time cycles
currently offered on standard and
compact dishwashers and
corresponding shipments data, as well
as the energy and water use of the
reduced-time cycles. DOE requests
comment on whether any current
technologies could provide a “normal”
wash and dry cycle in less than one
hour and that would allow a dishwasher
to comply with the current energy
conservation standards, and whether
such technologies are available for
standard and compact dishwashers.

In its petition, CEI requested use of a
one-hour limit on the cycle time to
define the new product class of
dishwashers. (CEL No. 0006 at p. 5) CEI
stated that it was requesting one hour as
the defining characteristic for a new
dishwasher class because this cycle time
is substantially below the normal cycle
time for all current products on the
market. Id. DOE seeks comment on
whether the 60 minutes offered by CEI
in its petition or some other length of
time is appropriate to delineate the
short cycle product class.

To better understand the extent of the
utility a short cycle would potentially
provide consumers, DOE requests
comment and data for each current
product class on consumer use of
reduced-time cycles as a percentage of
individual consumer dishwasher use,
the cycle time of the reduced-time
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cycles selected, and the cycle time of
the normal cycle of that dishwasher.
DOE also requests information on the
operating demands that may favor
shorter cycle times. DOE also asks for
data and information on how
dishwashers with express or quick wash
cycles operate and how those cycles
compare to a “normal cycle” with
regard to cleaning dishes.

If DOE were to establish a separate
product class (or classes) for
dishwashers with a cycle time of the
cycle recommended by the dishwasher
manufacturer for daily, regular, or
typical use to completely wash and dry
a full load of normally soiled dishes
(i.e., the normal cycle time) of less than
one hour, DOE would then determine
the maximum improvement in energy or
water efficiency that is technologically
feasible and economically justified, and
would result in a significant
conservation of energy, in order to
establish an energy conservation
standard for such dishwashers. (42
U.S.C. 6295(0)) In analyzing the
feasibility of potential energy
conservation standards, DOE uses
information about existing and past
technology options and prototype
designs to help identify technologies
that manufacturers could use to meet
and/or exceed a given set of energy
conservation standards under
consideration.

DOE seeks information on
technologies currently used or that
could be used to achieve cycles with
reduced time. DOE is interested in
information regarding their market
adoption, costs, and any concerns with
incorporating them into products (e.g.,
impacts on consumer utility, potential
safety concerns, manufacturing/
production/implementation issues, etc.).
DOE also seeks information on the range
of efficiencies or performance
characteristics that are associated with
each technology option.

DOE also seeks input on the costs
associated with incorporating particular
technologies and/or design options.
DOE requests information on the
investments necessary to incorporate
specific technologies and design
options, including, but not limited to,
costs related to new or modified tooling
(if any), materials, engineering and
development efforts to implement each
design option, and manufacturing/
production impacts.

DOE has identified a variety of issues
on which it seeks input in this
rulemaking to establish a separate
product class or classes and the
appropriate energy conservation
standard for such a product class (or
classes) should it be established.

Additionally, DOE welcomes comments
on other issues relevant to the conduct
of this rulemaking that may not
specifically be identified in this
document. In particular, DOE notes that
under Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Gosts,” Executive Branch
agencies such as DOE are directed to
manage the costs associated with the
imposition of expenditures required to
comply with Federal regulations. See 82
FR 9339 (Feb. 3, 2017). Consistent with
that Executive Order, DOE encourages
the public to provide input on measures
DOE could take to lower the cost of its
energy conservation standards
rulemakings, recordkeeping and
reporting requirements, and compliance
and certification requirements
applicable to dishwashers while
remaining consistent with the
requirements of EPCA.

VI. Submission of Comments

DOE invites all interested parties to
submit in writing by September 16,
2019, comments and information on
matters addressed in this notice and on
other matters relevant to DOE’s
consideration of a separate product class
or classes for dishwashers with a cycle
time of the cycle recommended by the
dishwasher manufacturer for daily,
regular, or typical use to completely
wash and dry a full load of normally
soiled dishes (i.e., the normal cycle
time) of less than one hour. DOE also
seeks comment on potential energy
conservations standards for such a class
of dishwashers should one be
established. After the close of the
comment period, DOE will review the
public comments received and begin
collecting data and conducting the
analyses necessary to consider
appropriate energy conservation
standard levels.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov web page requires
you to provide your name and contact
information. Your contact information
will be viewable to DOE Building
Technologies Office staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include

it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Persons viewing comments will see only
first and last names, organization
names, correspondence containing
comments, and any documents
submitted with the comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (CBI)). Comments
submitted through http://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted.