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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 365 and 390
RIN 3064-AE22

Removal of Transferred OTS
Regulations Regarding Lending and
Investment; and Conforming
Amendments to Other Regulation

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is
adopting a final rule (final rule) to
rescind and remove the “Lending and
Investment” regulations because they
are unnecessary, redundant, or
duplicative of existing FDIC regulations;
to amend certain sections of existing
FDIC regulations governing real estate
lending standards to make them
applicable to all insured depository
institutions for which the FDIC is the
appropriate Federal banking agency;
and to rescind and remove ‘‘Registration
of Residential Mortgage Loan
Originators” regulations because
supervision and rulemaking authority in
this area was transferred to the
Consumer Financial Protection Bureau
(Bureau) by the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act).

DATES: The Final Rule is effective on
July 31, 2019.

FOR FURTHER INFORMATION CONTACT:
Karen J. Currie, Senior Examination
Specialist, (202) 898-3981, kcurrie@
fdic.gov, Division of Risk Management
Supervision; Cassandra Duhaney,
Senior Policy Analyst, (202) 898-6804,
Division of Depositor and Consumer
Protection; Rodney D. Ray, Counsel,
Legal Division, (202) 898-3556; Linda
Hubble Ku, Counsel, Legal Division,
(202) 898-6634; or Gregory S. Feder,
Counsel, Legal Division, (202) 898—
8724.

SUPPLEMENTARY INFORMATION:

I. Background

Beginning July 21, 2011, the transfer
date established by section 311 of the
Dodd-Frank Act,! the powers, duties
and functions of the former Office of
Thrift Supervision (OTS) were divided
among the FDIC for State savings
associations and the Office of the
Comptroller of the Currency (OCC) for
Federal savings associations, and the
Board of Governors of the Federal
Reserve System (FRB) for savings and
loan holding companies. Section 316(b)
of the Dodd-Frank Act provides the
manner of treatment of all orders,
resolutions, determinations, regulations,
and advisory materials that had been
issued, made, prescribed, or allowed to
become effective by the OTS.2 The
section provides that if such regulatory
issuances were in effect on the day
before the transfer date, they continue in
effect and are enforceable by or against
the appropriate successor agency until
they are modified, terminated, set aside,
or superseded in accordance with
applicable law by such successor
agency, by any court of competent
jurisdiction, or by operation of law.

The Dodd-Frank Act directed the
FDIC and the OCC to consult with one
another and to publish a list of
continued OTS regulations to be
enforced by each respective agency that
would continue to remain in effect until
the appropriate Federal banking agency
modified or removed the regulations in
accordance with the applicable laws.
The list was published by the FDIC and
OCC as a Joint Rule in the Federal
Register on July 6, 2011, and shortly
thereafter, the FDIC published its
transferred OTS regulations as new
FDIC regulations in 12 CFR parts 390
and 391.¢ When it republished the
transferred OTS regulations, the FDIC
noted that its staff would evaluate the
transferred OTS regulations and might
later recommend incorporating the
transferred OTS rules into other FDIC
rules, amending them or rescinding
them, as appropriate.

Further, section 312(c) of the Dodd-
Frank Act amended the definition of
“appropriate Federal banking agency”
contained in section 3(q) of the Federal

112 U.S.C. 5411.

212 U.S.C. 5414(b).
376 FR 39246 (Jul. 6, 2011).
476 FR 47652 (Aug. 5, 2011).

Deposit Insurance Act (FDI Act) 5 to add
State savings associations to the list of
entities for which the FDIC is
designated the “appropriate Federal
banking agency.” As a result, when the
FDIC acts as the “appropriate Federal
banking agency” for State savings
associations, as it does today, it has the
authority to issue, modify, and rescind
regulations involving such associations
as well as for State nonmember banks
and insured U.S. branches of foreign
banks.6

Finally, the Dodd-Frank Act amended
the Secure and Fair Enforcement for
Mortgage Licensing Act of 2008
(S.A.F.E. Act),” transferring the
mortgage loan originator registration
authority of the FDIC and certain other
Federal agencies (the S.A.F.E. Act
Agencies) to the Bureau.8 On December
10, 2011, the Bureau published its
Regulation G which substantially
duplicated the FDIC’s S.A.F.E. Act
regulation at part 365, subpart B of the
FDIC’s regulations.

II. Proposed Rule

A. Removal of Part 390, Subpart P,
Lending and Investment

On February 5, 2019, the FDIC
published an NPR regarding the removal
of part 390, subpart P (formerly OTS
part 560), which addressed lending and
investments by State savings
associations.1® The former OTS rule was
transferred to the FDIC with only
nominal changes. The NPR proposed
removing part 390, subpart P from the
Code of Federal Regulations (CFR)
because, after careful review and
consideration, the FDIC believed it was
largely unnecessary, redundant, or
duplicative of existing FDIC
regulations.1?

B. Amendments to Part 365, Subpart A,
Real Estate Lending Standards

In the NPR, the FDIC also proposed to
further effectuate the transfer of

512 U.S.C. 1813(q).

6 See also 12 U.S.C. 5412(b)(2)(C)(ii) (‘‘the
Corporation shall succeed to all powers, authorities,
rights, and duties that were vested in the Office of
Thrift Supervision and the Director of the Office of
Thrift Supervision on the day before the transfer
date relating to the functions transferred under
clause (i).” [relating to State savings associations]).

712 U.S.C. 5101, et seq.

8 See section 1100 of the Dodd-Frank Act.

9 See 12 CFR part 1007.

1084 FR 1653 (Feb. 5, 2019).

11 See 84 FR 1655-58.
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supervisory authority for State savings
associations from the former OTS to the
FDIC by amending certain parts of part
365 of the FDIC’s regulations to clarify
that part 365, subpart A applies to all
insured depository institutions,
including State savings associations, for
which the FDIC is the appropriate
Federal banking agency.12

C. Removal of Part 365, Subpart B,
Registration of Residential Mortgage
Loan Originators

Finally, the FDIC proposed to rescind
subpart B of part 365, which relates to
registration requirements for residential
mortgage loan originators, due to the
Bureau’s issuance of its 13 regulation,
Regulation G, pursuant to the Bureau’s
authority under the Dodd-Frank Act. In
light of the Bureau’s action, the FDIC
considered the provisions contained in
part 365, subpart B to be unnecessary,
redundant, or otherwise duplicative of
the Bureau regulation governing this
area.l4

III. Comments

The FDIC issued the NPR with a 60-
day comment period, which closed on
April 8, 2019. The FDIC received no
comments on the NPR, and
consequently the final rule is adopted
without change.

IV. Explanation of the Final Rule

As discussed in the NPR, 12 CFR part
390, subpart P is being rescinded in its
entirety because other existing FDIC
regulations concerning permissible
activities, safety and soundness
standards, and real estate lending
standards replicate the current
requirements of part 390, subpart P.

To clarify that part 365 applies to all
institutions for which the FDIC is the
appropriate Federal banking agency, the
FDIC is amending sections 365.1 and
365.2 of part 365 to replace the phrases
“insured state nonmember banks
(including state-licensed insured
branches of foreign banks)’” and “‘state

12 See id. at 1658.

13The S.A.F.E. Act was enacted as part of the
Housing and Economic Recovery Act of 2008,
Public Law 110-289, 122 Stat. 2654, sections 1501—
17 (codified at 12 U.S.C. 5101-16) as amended by
Title X of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank Act) (Pub. L.
111-203, 124 Stat. 1376). The S.A.F.E. Act requires
residential mortgage loan originators employed by
depository institutions, subsidiaries that are owned
and controlled by a depository institution and
regulated by a Federal banking agency, institutions
regulated by the National Credit Union
Administration, and institutions regulated by the
Farm Credit Administration to register with the
Nationwide Mortgage Licensing System and
Registry, obtain a unique identifier, and maintain
such registration.

14 See 84 FR 1658-59.

nonmember bank” throughout subpart
A with the phrase “FDIC-supervised
institution.” In addition, section 365.1
is being revised to add the definition of
the term “FDIC-supervised institution”
to mean any insured depository
institution for which the FDIC is the
appropriate Federal banking agency
pursuant to section 3(q) of the FDI
Act.15

Finally, because the Dodd-Frank Act
amended the S.A.F.E. Act, transferring
Federal registration requirements for
mortgage loan originators from the
S.A.F.E. Act Agencies (including the
FDIC) to the Bureau, and the Bureau has
finalized its Regulation G, the FDIC is
rescinding part 365, subpart B, in its
entirety, because it is outdated and no
longer necessary.

V. Administrative Law Matters

A. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA),16 the FDIC may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number.

The final rule rescinds and removes
from FDIC regulations part 390, subpart
P. With regard to part 365, subpart A,
the final rule amends sections 365.1 and
365.2 to clarify that State savings
associations as well as State nonmember
banks and foreign banks having insured
branches are all subject to part 365. It
also rescinds and removes from the
FDIC’s regulations part 365, subpart B.
The final rule will not create any new
or revise any existing collections of
information under the PRA. Therefore,
no information collection request has
been submitted to the OMB for review.

B. The Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
requires that, in connection with a final
rule, an agency prepare a final
regulatory flexibility analysis that
describes the impact of the proposed
rule on small entities.’” However, a
regulatory flexibility analysis is not
required if the agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities, and publishes
its certification and a short explanatory
statement in the Federal Register
together with the rule. The Small
Business Administration (SBA) has
defined ‘“‘small entities” to include
banking organizations with total assets

1512 U.S.C. 1813(q).
1644 U.S.C. 3501-3521.
175 U.S.C. 601, et seq.

of less than or equal to $550 million.18
For the reasons provided below, the
FDIC certifies that the rule would not
have a significant economic impact on
a substantial number of small banking
organizations. Accordingly, a regulatory
flexibility analysis is not required.

As of December 31, 2018, the FDIC
supervised 3,489 insured financial
institutions, of which 2,674 are
considered small banking organizations
for the purposes of the RFA. The rule
primarily affects regulations that govern
State savings associations. There are 36
State savings associations considered to
be small banking organizations for the
purposes of the RFA.19

As explained previously, the rule
would remove sections 390.260,
390.261, 390.262, 390.263, 390.264,
390.265, 390.266, 390.267, 390.268,
390.269, 390.270, 390.271, and 390.272
of part 390, subpart P because these
sections are unnecessary, redundant of,
or otherwise duplicative of other FDIC
regulations for safety and soundness
standards. Because these regulations are
redundant to existing regulations,
rescinding them would not have any
substantive effects on small FDIC-
supervised institutions.

As explained previously, part 364
covers State savings associations in
section 364.101 and in appendix A.
Because the lending documentation
practices and standards in part 364,
appendix A are substantively similar to
existing regulations for State savings
associations found in section 390.271,
rescinding section 390.271 and the rest
of part 390, subpart P would not have
any substantive effects on small FDIC-
supervised institutions.

As stated previously, the rule would
amend part 365, subpart A so that it
would expressly apply to State savings
associations. Because the real estate
lending requirements in sections 365.1
and 365.2 and part 364, appendix A are
substantively identical to currently
applicable regulations for State savings
associations found in 390.264 and
390.265 (including the appendix to
section 390.265), amending part 365,
subpart A so that it would apply to all

18 The SBA defines a small banking organization
as having $550 million or less in assets, where “a
financial institution’s assets are determined by
averaging the assets reported on its four quarterly
financial statements for the preceding year.” See 13
CFR 121.201 (as amended, effective December 2,
2014). “SBA counts the receipts, employees, or
other measure of size of the concern whose size is
at issue and all of its domestic and foreign
affiliates. . . .” See 13 CFR 121.103. Following
these regulations, the FDIC uses a covered entity’s
affiliated and acquired assets, averaged over the
preceding four quarters, to determine whether the
FDIC-supervised institution is “small”’ for the
purposes of the RFA.

19 FDIC Call Report, December 31, 2018.
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FDIC-supervised institutions would not
have any substantive effects on small
FDIC-supervised institutions.

As explained previously, the rule
would rescind part 365, subpart B
because the authority to implement
Federal registration requirements for
mortgage loan originators has been
transferred by statute to the Bureau.
Because rulemaking authority for the
S.A.F.E. Act was transferred to the
Bureau in December 2011, the removal
of the FDIC’s S.A.F.E. Act regulations
would not have any substantive effects
on small FDIC-supervised covered
institutions.

Based on the information above, the
FDIC certifies that the final rule would
not have a significant economic impact
on a substantial number of small
entities.

C. Small Business Regulatory
Enforcement Fairness Act,
Congressional Review Act

The OMB has determined that the
Final Rule is not a “major rule” within
the meaning of the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA).2° As required by
SBREFA, the FDIC will submit the Final
Rule and other appropriate reports to
Congress and the Government
Accountability Office for review.

D. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act2? requires each Federal
banking agency to use plain language in
all of its proposed and final rules
published after January 1, 2000. In the
NPR, the FDIC invited comments on
whether the NPR was clearly stated and
effectively organized, and how the FDIC
might make it easier to understand. No
comments on this issue were received.
Although the FDIC did not receive any
comments, the FDIC sought to present
the Final Rule in a simple and
straightforward manner.

E. The Economic Growth and Regulatory
Paperwork Reduction Act

Under section 2222 of the Economic
Growth and Regulatory Paperwork
Reduction Act of 1996 (EGRPRA),22 the
FDIC is required to review all of its
regulations at least once every 10 years
in order to identify any outdated or
otherwise unnecessary regulations
imposed on insured institutions.23 The
FDIC, along with the other Federal
banking agencies, submitted a Joint
Report to Congress on March 21, 2017

205 U.S.C. 801 et seq.

21 Public Law 106-102, section 722, 113 Stat.
1338, 1471 (1999), codified at 12 U.S.C. 241 nt.

2212 U.S.C. 3311.

23 Public Law 104-208, 110 Stat. 3900 (1996).

(EGRPRA Report), discussing how the
review was conducted, what has been
done to date to address regulatory
burden, and further measures the
agency will take to address issues that
were identified. As noted in the
EGRPRA Report, the FDIC is continuing
to streamline and clarify its regulations
through the OTS rule integration
process. By removing outdated or
unnecessary regulations, such as part
390, subpart P, and modifying part 365,
this rule complements other actions the
FDIC has taken, separately and with the
other Federal banking agencies, to
further the EGRPRA mandate.

F. Riegle Community Development and
Regulatory Improvement Act of 1994

The Riegle Community Development
and Regulatory Improvement Act of
1994 (RCDRIA) requires that each
Federal banking agency, in determining
the effective date and administrative
compliance requirements for new
regulations that impose additional
reporting, disclosure, or other
requirements on insured depository
institutions, consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations. In addition, new
regulations and amendments to
regulations that impose additional
reporting, disclosures, or other new
requirements on insured depository
institutions generally must take effect
on the first day of a calendar quarter
that begins on or after the date on which
the regulations are published in final
form.24 The FDIC has determined that
the final rule would not impose
additional reporting, disclosure, or other
requirements; therefore, the
requirements of the RCDRIA do not

apply.
List of Subjects
12 CFR Part 365

Banks, banking, Mortgages, Savings
associations.

12 CFR Part 390

Administrative practice and
procedure, Advertising, Aged, Civil
rights, Conflict of interests, Credit,
Crime, Equal employment opportunity,
Fair housing, Government employees,
Individuals with disabilities, Reporting
and recordkeeping requirements,
Savings associations.

2412 U.S.C. 4802.

Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation amends 12 CFR parts 365
and 390 as follows:

PART 365—REAL ESTATE LENDING
STANDARDS

Subpart A—Real Estate Lending
Standards [Amended]

m 1. Revise the authority citation for part
365 to read as follows:

Authority: 12 U.S.C. 1828(0), 5412.
m 2. Revise § 365.1 to read as follows:

§365.1

This subpart, issued pursuant to
section 304 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991, 12 U.S.C. 1828(0), prescribes
standards for real estate lending to be
used by FDIC-supervised institutions in
adopting internal real estate lending
policies. For purposes of this subpart,
the term “FDIC-supervised institution”
means any insured depository
institution for which the Federal
Deposit Insurance Corporation is the
appropriate Federal banking agency
pursuant to section 3(q) of the Federal
Deposit Insurance Act, 12 U.S.C.
1813(q).

m 3.In § 365.2, revise paragraphs (a),
(b)(1)(ii1), (b)(2)(ii) and (iv), and (c) to

read as follows:

Purpose and scope.

§365.2 Real estate lending standards.

(a) Each FDIC-supervised institution
shall adopt and maintain written
policies that establish appropriate limits
and standards for extensions of credit
that are secured by liens on or interests
in real estate, or that are made for the
purpose of financing permanent
improvements to real estate.

(b)(2) * * *

(iii) Be reviewed and approved by the
FDIC-supervised institution’s board of
directors at least annually.

(2) L

(iii) Loan administration procedures
for the FDIC-supervised institution’s
real estate portfolio; and

(iv) Documentation, approval, and
reporting requirements to monitor
compliance with the FDIC-supervised
institution’s real estate lending policies.

(c) Each FDIC-supervised institution
must monitor conditions in the real
estate market in its lending area to
ensure that its real estate lending
policies continue to be appropriate for

current market conditions.
* * * * *
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Subpart B—[Removed and Reserved]

m 4. Remove and reserve subpart B,
consisting of §§ 365.101 through
365.105, and appendix A to subpart B.

PART 390—REGULATIONS
TRANSFERRED FROM THE OFFICE OF
THRIFT SUPERVISION

m 5. The authority citation for part 390
continues to read as follows:

Authority: 12 U.S.C. 1819.
Subpart P—[Removed and Reserved]

m 6. Remove and reserve Subpart P,
consisting of §§ 390.260 through
390.272.
Federal Deposit Insurance Corporation.

By order of the Board of Directors.

Dated at Washington, DC, on June 18, 2019.
Valerie Best,
Assistant Executive Secretary.
[FR Doc. 2019-13449 Filed 6—-28-19; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2018-1036; Special
Conditions No. 25-751-SC]

Special Conditions: Dassault Aviation
Model Falcon 7X Airplanes; Large Non-
Structural Glass in the Passenger
Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Dassault Aviation
(Dassault) Model Falcon 7X airplane.
This airplane will have a novel or
unusual design feature when compared
to the state of technology envisioned in
the airworthiness standards for
transport-category airplanes. This
design feature is the installation of large,
non-structural glass panels in the
passenger compartment. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: This action is effective on
Dassault on July 1, 2019. Send
comments on or before August 15, 2019.

ADDRESSES: Send comments identified
by Docket No. FAA-2018-1036 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington,
DC, 20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket website, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478).

Docket: Background documents or
comments received may be read at

http://www.regulations.gov/ at any time.

Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Shannon Lennon, FAA, Airframe and
Cabin Safety Branch, AIR-675, Aircraft
Certification Service, 2200 S 216th St.,
Des Moines, Washington 98198-6547;
telephone and fax 206-231-3209.
SUPPLEMENTARY INFORMATION: The
substance of these special conditions
previously has been published in the
Federal Register for public comment.
These special conditions have been
derived without substantive change
from those previously issued. It is
unlikely that prior public comment
would result in a significant change
from the substance contained herein.
Therefore, the FAA has determined that
prior public notice and comment are
unnecessary, and finds that, for the
same reason, good cause exists for
adopting these special conditions upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On June 14, 2016, Dassault applied for
a change to Type Certificate No. AS9NM
for installation of large, non-structural
glass panels in the passenger
compartment in Model Falcon 7X
airplanes. The Model Falcon 7X
airplane has three turbofan engines. The
airplane will have a maximum takeoff
weight of 73,000 lbs, capacity for 2
crewmembers, and seating for 19
passengers.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Dassault must show that the Model
Falcon 7X airplane, as changed,
continues to meet the applicable
provisions of the regulations listed in
type certificate no. A59NM, or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Dassault Model Falcon 7X
airplane because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Dassault Model Falcon
7X airplane must comply with the fuel-
vent and exhaust-emission requirements
of 14 CFR part 34, and the noise-
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certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Dassault Model Falcon 7X
airplane will have a novel or unusual
design feature associated with the
installation of large, non-structural glass
panels in the cabin area occupied by
passengers and crew. Possible
installations of large, non-structural
glass items include, but are not limited
to, the following items:

Glass partitions.

Glass floor installations.

Glass attached to the ceiling.

Glass parts integrated in a stairway.
¢ Wall- or door-mounted mirrors and

glass panels.

e Mirrors as part of a door blow-out
panel.

¢ Glass plate installed in a doorframe.

e Washstand with glass panel.

The installation of these glass items in
the passenger compartment, which can
be occupied during taxi, takeoff, and
landing (TT&L), is a novel or unusual
design feature with respect to the
installed material. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature.

Discussion

The use of glass results in trade-offs
between the one unique characteristic of
glass—its capability for undistorted or
controlled light transmittance, or
transparency—and the negative aspects
of the material. Glass, in its basic form
as annealed, untreated sheet, plate, or
float glass, when compared to metals, is
extremely notch-sensitive, has a low
fracture resistance, has a low modulus
of elasticity, and can be highly variable
in its properties. While reasonably
strong, it is nonetheless not a desirable
material for traditional airplane
applications because it is heavy (about
the same density as aluminum), and
when it fails, it breaks into extremely
sharp fragments that have the potential
for injury, and which have been known
to be lethal. Thus, the use of glass
traditionally was limited to
windshields, and instrument or display
transparencies. The regulations in
§ 25.775 only address, and likewise only
recognize, the unique use of glass in
windshield or window applications
where no other material will serve. This
regulation does address the adverse
properties of glass, but pilots

occasionally are injured from shattered
glass windshields.

The FAA divides other uses of glass
in the passenger cabin into four groups.
These groups were created to address
the practical and functional uses of
glass. The four groups are as follows:

The first group is glass items installed
in rooms or areas in the cabin that are
not occupied during TT&L, and a person
does not have to enter or pass through
the room or area to get to any emergency
exit.

The second group is glass integrated
into a functional device the operation of
which is dependent upon the
characteristics of glass, such as
instrument or indicator protective
transparencies, or monitor screens such
as liquid crystal displays or plasma
displays. This group may be installed in
any area in the cabin regardless of
occupancy during TT&L. Acceptable
means of compliance for these items
may depend on the size and specific
location of the device containing the
glass.

The third group is small glass items
installed in occupied rooms or areas
during TT&L, or rooms or areas that a
person does not have to enter or pass
through to get to any emergency exit.
The FAA defines a small glass item as
less than 8.8 lbs (4 kg) in mass.

The fourth group is large glass items,
the subject of these special conditions,
installed in occupied rooms or areas
during TT&L, or rooms or areas that a
person must enter or pass through to get
to any emergency exit. A large glass
item is defined as 8.8 lbs (4 kg) or
greater in mass. Groups of glass items
that collectively weigh 4 kg or more
would also be included. The mass is
based on the amount of glass that
becomes hazardous in high inertial
loads.

The glass items in groups one, two,
and three are restricted to applications
where the potential for injury is either
highly localized, such as flight-
instrument faces, or the location is such
that injury due to failure of the glass is
unlikely, for example mirrors in
lavatories, because these installations
necessitate the use of glass. These glass
items typically are addressed in a
method-of-compliance issue paper for
each project based on existing part 25
regulations, or in established policy.
These issue papers identify specific
tests that could include abuse loading
and ball-impact testing. In addition,
these items are subject to the inertia
loads contained in § 25.561, and
maximum positive-differential pressure
for items like video monitors to meet
§25.789.

The items in group four are much
larger and heavier than previously
approved, and raise additional safety
concerns. These large, heavy glass
panels, primarily installed as
architectural features, were not
envisioned in the regulations. The
unique aspects of glass, with the
potential to become highly injurious or
lethal objects during emergency landing,
minor crash conditions, or in flight,
warrant a unique approach to
certification that addresses the
characteristics of glass that prevented its
use in the past. These special conditions
were developed to ensure that airplanes
with large glass features in passenger
cabins provide the same level of safety
as airplanes using traditional,
lightweight materials. The FAA
reiterates this intention in the text of the
special conditions by qualifying their
use for group four glass items.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to Dassault
Model Falcon 7X airplanes. Should
Dassault apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplane. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Dassault Model Falcon 7X
airplane.

For large glass items (a single item, or
a collective group of glass items, that
weigh 4 kg or more in mass) installed
in passenger-occupied rooms or areas
during taxi, takeoff, and landing, or
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installed in rooms or areas that
occupants must enter or pass through to
access any emergency exit, the glass
installations on the Dassault Model
Falcon 7X airplane must meet the
following conditions:

1. Material Fragmentation—The
applicant must use tempered or
otherwise treated glass to ensure that,
when fractured, the glass breaks into
small pieces with relatively dull edges.
The glass component installation must
retain glass fragments to minimize the
danger from flying glass shards or
pieces. The applicant must demonstrate
this characteristic by impact and
puncture testing, and testing to failure.
The applicant may conduct this test
with or without any glass coating that
may be utilized in the design.

2. Strength—In addition to meeting
the load requirements for all flight and
landing loads, including any of the
applicable emergency-landing
conditions in subparts C & D of 14 CFR
part 25, the glass components that are
located such that they are not protected
from contact with cabin occupants must
not fail due to abusive loading, such as
impact from occupants stumbling into,
leaning against, sitting on, or performing
other intentional or unintentional
forceful contact with the glass
component. The applicant must assess
the effect of design details such as
geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

3. Retention—The glass component,
as installed in the airplane, must not
come free of its restraint or mounting
system in the event of an emergency
landing, considering both the
directional loading and resulting
rebound conditions. The applicant must
assess the effect of design details such
as geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

4. Instructions for Continued
Airworthiness—The instructions for
continued airworthiness must reflect the
method used to fasten the panel to the
cabin interior and must ensure the
reliability of the methods used (e.g., life
limit of adhesives, or clamp
connection). The applicant must define
any inspection methods and intervals
based upon adhesion data from the
manufacturer of the adhesive, or upon
actual adhesion-test data, if necessary.

Issued in Des Moines, Washington, on June
20, 2019.

Christopher R. Parker,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2019-14009 Filed 6—28-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2018-1037; Special
Conditions No. 25-750-SC]

Special Conditions: Dassault Aviation

Model Falcon 900EX Airplanes; Large

Non-Structural Glass in the Passenger
Compartment

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Dassault Aviation
(Dassault) Model Falcon 900EX
airplane. This airplane will have a novel
or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport-category
airplanes. This design feature is the
installation of large, non-structural glass
panels in the passenger compartment.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: This action is effective on
Dassault on July 1, 2019. Send
comments on or before August 15, 2019.
ADDRESSES: Send comments identified
by Docket No. FAA-2018-1037 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9

a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax: Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket website, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478).

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Shannon Lennon, FAA, Airframe and
Cabin Safety Branch, AIR-675, Aircraft
Certification Service, 2200 S 216th St.,
Des Moines, Washington 98198-6547;
telephone and fax 206-231-3209.

SUPPLEMENTARY INFORMATION: The
substance of these special conditions
previously has been published in the
Federal Register for public comment.
These special conditions have been
derived without substantive change
from those previously issued. It is
unlikely that prior public comment
would result in a significant change
from the substance contained herein.
Therefore, the FAA has determined that
prior public notice and comment are
unnecessary, and finds that, for the
same reason, good cause exists for
adopting these special conditions upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.
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Background

On June 14, 2016, Dassault applied for
a change to Type Certificate No. A46EU
for installation of large, non-structural
glass panels in the passenger
compartment in Model Falcon 900EX
airplane. The Model Falcon 900EX
airplane has three turbofan engines. The
airplane will have a maximum takeoff
weight of 43,800 lbs, capacity for 2
crewmembers, and seating for 19
passengers.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Dassault must show that the Model
Falcon 900EX airplane, as changed,
continues to meet the applicable
provisions of the regulations listed in
type certificate no. A46EU, or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Dassault Model Falcon 900EX
airplane because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Dassault Model Falcon
900EX airplane must comply with the
fuel-vent and exhaust-emission
requirements of 14 CFR part 34, and the
noise-certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Dassault Model Falcon 900EX
airplane will have a novel or unusual
design feature associated with the
installation of large, non-structural glass
panels in the cabin area occupied by
passengers and crew. Possible

installations of large, non-structural
glass items include, but are not limited
to, the following items:

Glass partitions.

Glass floor installations.

Glass attached to the ceiling.

Glass parts integrated in a stairway.
Wall- or door-mounted mirrors and
glass panels.

e Mirrors as part of a door blow-out
panel.

e Glass plate installed in a doorframe.

e Washstand with glass panel.

The installation of these glass items in
the passenger compartment, which can
be occupied during taxi, takeoff, and
landing (TT&L), is a novel or unusual
design feature with respect to the
installed material. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature.

Discussion

The use of glass results in trade-offs
between the one unique characteristic of
glass—its capability for undistorted or
controlled light transmittance, or
transparency—and the negative aspects
of the material. Glass, in its basic form
as annealed, untreated sheet, plate, or
float glass, when compared to metals, is
extremely notch-sensitive, has a low
fracture resistance, has a low modulus
of elasticity, and can be highly variable
in its properties. While reasonably
strong, it is nonetheless not a desirable
material for traditional airplane
applications because it is heavy (about
the same density as aluminum), and
when it fails, it breaks into extremely
sharp fragments that have the potential
for injury, and which have been known
to be lethal. Thus, the use of glass
traditionally was limited to
windshields, and instrument or display
transparencies. The regulations in
§25.775 only address, and likewise only
recognize, the unique use of glass in
windshield or window applications
where no other material will serve. This
regulation does address the adverse
properties of glass, but pilots
occasionally are injured from shattered
glass windshields.

The FAA divides other uses of glass
in the passenger cabin into four groups.
These groups were created to address
the practical and functional uses of
glass. The four groups are as follows:

The first group is glass items installed
in rooms or areas in the cabin that are
not occupied during TT&L, and a person
does not have to enter or pass through
the room or area to get to any emergency
exit.

The second group is glass integrated
into a functional device the operation of
which is dependent upon the

characteristics of glass, such as
instrument or indicator protective
transparencies, or monitor screens such
as liquid crystal displays or plasma
displays. This group may be installed in
any area in the cabin regardless of
occupancy during TT&L. Acceptable
means of compliance for these items
may depend on the size and specific
location of the device containing the
glass.

The third group is small glass items
installed in occupied rooms or areas
during TT&L, or rooms or areas that a
person does not have to enter or pass
through to get to any emergency exit.
The FAA defines a small glass item as
less than 8.8 lbs (4 kg) in mass.

The fourth group is large glass items,
the subject of these special conditions,
installed in occupied rooms or areas
during TT&L, or rooms or areas that a
person must enter or pass through to get
to any emergency exit. A large glass
item is defined as 8.8 lbs (4 kg) or
greater in mass. Groups of glass items
that collectively weigh 4 kg or more
would also be included. The mass is
based on the amount of glass that
becomes hazardous in high inertial
loads.

The glass items in groups one, two,
and three are restricted to applications
where the potential for injury is either
highly localized, such as flight-
instrument faces, or the location is such
that injury due to failure of the glass is
unlikely, for example mirrors in
lavatories, because these installations
necessitate the use of glass. These glass
items typically are addressed in a
method-of-compliance issue paper for
each project based on existing part 25
regulations, or in established policy.
These issue papers identify specific
tests that could include abuse loading
and ball-impact testing. In addition,
these items are subject to the inertia
loads contained in § 25.561, and
maximum positive-differential pressure
for items like video monitors to meet
§25.789.

The items in group four are much
larger and heavier than previously
approved, and raise additional safety
concerns. These large, heavy glass
panels, primarily installed as
architectural features, were not
envisioned in the regulations. The
unique aspects of glass, with the
potential to become highly injurious or
lethal objects during emergency landing,
minor crash conditions, or in flight,
warrant a unique approach to
certification that addresses the
characteristics of glass that prevented its
use in the past. These special conditions
were developed to ensure that airplanes
with large glass features in passenger
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cabins provide the same level of safety
as airplanes using traditional,
lightweight materials. The FAA
reiterates this intention in the text of the
special conditions by qualifying their
use for group four glass items.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to Dassault
Model Falcon 900EX airplanes. Should
Dassault apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplane. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Dassault Model Falcon
900EX airplane.

For large glass items (a single item, or
a collective group of glass items, that
weigh 4 kg or more in mass) installed
in passenger-occupied rooms or areas
during taxi, takeoff, and landing, or
installed in rooms or areas that
occupants must enter or pass through to
access any emergency exit, the glass
installations on the Dassault Model
Falcon 900EX airplane must meet the
following conditions:

1. Material Fragmentation—The
applicant must use tempered or
otherwise treated glass to ensure that,
when fractured, the glass breaks into
small pieces with relatively dull edges.
The glass component installation must
retain glass fragments to minimize the
danger from flying glass shards or
pieces. The applicant must demonstrate
this characteristic by impact and
puncture testing, and testing to failure.

The applicant may conduct this test
with or without any glass coating that
may be utilized in the design.

2. Strength—In addition to meeting
the load requirements for all flight and
landing loads, including any of the
applicable emergency-landing
conditions in subparts C & D of 14 CFR
part 25, the glass components that are
located such that they are not protected
from contact with cabin occupants must
not fail due to abusive loading, such as
impact from occupants stumbling into,
leaning against, sitting on, or performing
other intentional or unintentional
forceful contact with the glass
component. The applicant must assess
the effect of design details such as
geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

3. Retention—The glass component,
as installed in the airplane, must not
come free of its restraint or mounting
system in the event of an emergency
landing, considering both the
directional loading and resulting
rebound conditions. The applicant must
assess the effect of design details such
as geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

4. Instructions for Continued
Airworthiness—The instructions for
continued airworthiness must reflect the
method used to fasten the panel to the
cabin interior and must ensure the
reliability of the methods used (e.g., life
limit of adhesives, or clamp
connection). The applicant must define
any inspection methods and intervals
based upon adhesion data from the
manufacturer of the adhesive, or upon
actual adhesion-test data, if necessary.

Issued in Des Moines, Washington, on June
20, 2019.

Christopher R. Parker,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2019-14008 Filed 6—-28-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2018-1038; Special
Conditions No. 25-749-SC]

Special Conditions: Dassault Aviation

Model Falcon 2000EX Airplanes; Large
Non-Structural Glass in the Passenger
Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Dassault Aviation
(Dassault) Model Falcon 2000EX
airplane. This airplane will have a novel
or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport-category
airplanes. This design feature is the
installation of large, non-structural glass
panels in the passenger compartment.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: This action is effective on
Dassault on July 1, 2019. Send
comments on or before August 15, 2019.
ADDRESSES: Send comments identified
by Docket No. FAA-2018-1038 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building, Ground Floor, Washington,
DC 20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building,
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket website, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478).

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
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West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Shannon Lennon, FAA, Airframe and
Cabin Safety Branch, AIR-675, Aircraft
Certification Service, 2200 S 216th St.,
Des Moines, Washington 98198-6547;
telephone and fax 206-231-3209.
SUPPLEMENTARY INFORMATION: The
substance of these special conditions
previously has been published in the
Federal Register for public comment.
These special conditions have been
derived without substantive change
from those previously issued. It is
unlikely that prior public comment
would result in a significant change
from the substance contained herein.
Therefore, the FAA has determined that
prior public notice and comment are
unnecessary, and finds that, for the
same reason, good cause exists for
adopting these special conditions upon
publication in the Federal Register.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On June 14, 2016, Dassault applied for
a change to Type Certificate No. ASONM
for installation of large, non-structural
glass panels in the passenger
compartment in Model Falcon 2000EX
airplane. The Model Falcon 2000EX
airplane has three turbofan engines. The
airplane will have a maximum takeoff
weight of 42,800 lbs, capacity for 2
crewmembers, and seating for 19
passengers.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Dassault must show that the Model
Falcon 2000EX airplane, as changed,
continues to meet the applicable
provisions of the regulations listed in
type certificate no. ASONM, or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations

(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Dassault Model Falcon 2000EX
airplane because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Dassault Model Falcon
2000EX airplane must comply with the
fuel-vent and exhaust-emission
requirements of 14 CFR part 34, and the
noise-certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Dassault Model Falcon 2000EX
airplane will have a novel or unusual
design feature associated with the
installation of large, non-structural glass
panels in the cabin area occupied by
passengers and crew. Possible
installations of large, non-structural
glass items include, but are not limited
to, the following items:

Glass partitions.

Glass floor installations.

Glass attached to the ceiling.

Glass parts integrated in a stairway.

e Wall- or door-mounted mirrors and
glass panels.

e Mirrors as part of a door blow-out
panel.

e Glass plate installed in a doorframe.

e Washstand with glass panel.

The installation of these glass items in
the passenger compartment, which can
be occupied during taxi, takeoff, and
landing (TT&L), is a novel or unusual
design feature with respect to the
installed material. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature.

Discussion

The use of glass results in trade-offs
between the one unique characteristic of
glass—its capability for undistorted or
controlled light transmittance, or

transparency—and the negative aspects
of the material. Glass, in its basic form
as annealed, untreated sheet, plate, or
float glass, when compared to metals, is
extremely notch-sensitive, has a low
fracture resistance, has a low modulus
of elasticity, and can be highly variable
in its properties. While reasonably
strong, it is nonetheless not a desirable
material for traditional airplane
applications because it is heavy (about
the same density as aluminum), and
when it fails, it breaks into extremely
sharp fragments that have the potential
for injury, and which have been known
to be lethal. Thus, the use of glass
traditionally was limited to
windshields, and instrument or display
transparencies. The regulations in

§ 25.775 only address, and likewise only
recognize, the unique use of glass in
windshield or window applications
where no other material will serve. This
regulation does address the adverse
properties of glass, but pilots
occasionally are injured from shattered
glass windshields.

The FAA divides other uses of glass
in the passenger cabin into four groups.
These groups were created to address
the practical and functional uses of
glass. The four groups are as follows:

The first group is glass items installed
in rooms or areas in the cabin that are
not occupied during TT&L, and a person
does not have to enter or pass through
the room or area to get to any emergency
exit.

The second group is glass integrated
into a functional device the operation of
which is dependent upon the
characteristics of glass, such as
instrument or indicator protective
transparencies, or monitor screens such
as liquid crystal displays or plasma
displays. This group may be installed in
any area in the cabin regardless of
occupancy during TT&L. Acceptable
means of compliance for these items
may depend on the size and specific
location of the device containing the
glass.

The third group is small glass items
installed in occupied rooms or areas
during TT&L, or rooms or areas that a
person does not have to enter or pass
through to get to any emergency exit.
The FAA defines a small glass item as
less than 8.8 lbs (4 kg) in mass.

The fourth group is large glass items,
the subject of these special conditions,
installed in occupied rooms or areas
during TT&L, or rooms or areas that a
person must enter or pass through to get
to any emergency exit. A large glass
item is defined as 8.8 lbs (4 kg) or
greater in mass. Groups of glass items
that collectively weigh 4 kg or more
would also be included. The mass is
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based on the amount of glass that
becomes hazardous in high inertial
loads.

The glass items in groups one, two,
and three are restricted to applications
where the potential for injury is either
highly localized, such as flight-
instrument faces, or the location is such
that injury due to failure of the glass is
unlikely, for example mirrors in
lavatories, because these installations
necessitate the use of glass. These glass
items typically are addressed in a
method-of-compliance issue paper for
each project based on existing part 25
regulations, or in established policy.
These issue papers identify specific
tests that could include abuse loading
and ball-impact testing. In addition,
these items are subject to the inertia
loads contained in § 25.561, and
maximum positive-differential pressure
for items like video monitors to meet
§25.789.

The items in group four are much
larger and heavier than previously
approved, and raise additional safety
concerns. These large, heavy glass
panels, primarily installed as
architectural features, were not
envisioned in the regulations. The
unique aspects of glass, with the
potential to become highly injurious or
lethal objects during emergency landing,
minor crash conditions, or in flight,
warrant a unique approach to
certification that addresses the
characteristics of glass that prevented its
use in the past. These special conditions
were developed to ensure that airplanes
with large glass features in passenger
cabins provide the same level of safety
as airplanes using traditional,
lightweight materials. The FAA
reiterates this intention in the text of the
special conditions by qualifying their
use for group four glass items.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to Dassault
Model Falcon 2000EX airplanes. Should
Dassault apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model

series of airplane. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Dassault Model Falcon
2000EX airplane.

For large glass items (a single item, or
a collective group of glass items, that
weigh 4 kg or more in mass) installed
in passenger-occupied rooms or areas
during taxi, takeoff, and landing, or
installed in rooms or areas that
occupants must enter or pass through to
access any emergency exit, the glass
installations on the Dassault Model
Falcon 2000EX airplane must meet the
following conditions:

1. Material Fragmentation—The
applicant must use tempered or
otherwise treated glass to ensure that,
when fractured, the glass breaks into
small pieces with relatively dull edges.
The glass component installation must
retain glass fragments to minimize the
danger from flying glass shards or
pieces. The applicant must demonstrate
this characteristic by impact and
puncture testing, and testing to failure.
The applicant may conduct this test
with or without any glass coating that
may be utilized in the design.

2. Strength—In addition to meeting
the load requirements for all flight and
landing loads, including any of the
applicable emergency-landing
conditions in subparts C & D of 14 CFR
part 25, the glass components that are
located such that they are not protected
from contact with cabin occupants must
not fail due to abusive loading, such as
impact from occupants stumbling into,
leaning against, sitting on, or performing
other intentional or unintentional
forceful contact with the glass
component. The applicant must assess
the effect of design details such as
geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

3. Retention—The glass component,
as installed in the airplane, must not
come free of its restraint or mounting
system in the event of an emergency
landing, considering both the
directional loading and resulting

rebound conditions. The applicant must
assess the effect of design details such
as geometric discontinuities or surface
finish, including but not limited to
embossing and etching.

4. Instructions for Continued
Airworthiness—The instructions for
continued airworthiness must reflect the
method used to fasten the panel to the
cabin interior and must ensure the
reliability of the methods used (e.g., life
limit of adhesives, or clamp
connection). The applicant must define
any inspection methods and intervals
based upon adhesion data from the
manufacturer of the adhesive, or upon
actual adhesion-test data, if necessary.

Issued in Des Moines, Washington, on June
20, 2019.

Christopher R. Parker,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2019-14007 Filed 6—28—19; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 609
RIN 3084—-AB54
Military Credit Monitoring

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission”)
is publishing a final rule to implement
the credit monitoring provisions
applicable to active duty military
consumers in section 302 of the
Economic Growth, Regulatory Relief,
and Consumer Protection Act, which
amends the Fair Credit Reporting Act
(“FCRA”). That section requires
nationwide consumer reporting agencies
(“NCRAs”) to provide a free electronic
credit monitoring service to active duty
military consumers, subject to certain
conditions. The final rule defines
“electronic credit monitoring service,”
“contact information,” ‘“material
additions or modifications to the file of
a consumer,” and “appropriate proof of
identity,” among other terms. It also
contains requirements on how NCRAs
must verify that an individual is an
active duty military consumer. Further,
the final rule contains restrictions on
the use of personal information and on
communications surrounding
enrollment in the electronic credit
monitoring service.

DATES: The amendments are effective
July 31, 2019. However, compliance is
not required until October 31, 2019.
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ADDRESSES: Relevant portions of the
record of this proceeding, including this
document, are available at https://
www.ftc.gov.

FOR FURTHER INFORMATION CONTACT:
Amanda Koulousias (202—326-3334),
akoulousias@ftc.gov, Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue
NW, Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

I. Overview and Background

The Economic Growth, Regulatory
Relief, and Consumer Protection Act
(“the Act”) was signed into law on May
24, 2018. Public Law 115-174. The Act,
among other things, amends section
605A of the FCRA, 15 U.S.C. 1681c¢-1,
to add a section 605A (k). Section
605A(k)(2) requires that NCRAs provide
free electronic credit monitoring
services to active duty military
consumers.

Section 605A(k)(3) of the FCRA
requires the Commission to issue a
regulation clarifying the meaning of
certain terms used in section 605A(k)(2),
including “electronic credit monitoring
service” and “material additions or
modifications to the file of a consumer.”
In addition, section 605A(k)(3) requires
that the Commission’s regulation clarify
what constitutes appropriate proof that
an individual is an active duty military
consumer.

On November 16, 2018 (83 FR 57693),
the Commission published a notice of
proposed rulemaking (“NPRM”). The
proposed rule applied to NCRAs, as
defined in section 603(p) of the Fair
Credit Reporting Act, 15 U.S.C.
1681a(p). The proposed rule required
the NCRAs to provide a free electronic
credit monitoring service that notifies a
consumer of material additions or
modifications to the consumer’s file
when the consumer provides (1) contact
information, (2) appropriate proof that
the consumer is an active duty military
consumer, and (3) appropriate proof of
identity. The proposed rule specified
that the NCRA must provide notification
to the consumer within 24 hours of the
material addition or modification. The
proposed rule also required that the
notifications to consumers include a
hyperlink to a summary of the
consumer’s rights under the FCRA, as
prescribed by the Bureau of Consumer
Financial Protection under 15 U.S.C.
1681g(c).

The proposed rule defined certain key
terms, including “electronic credit
monitoring service,” “‘electronic
notification,” and “material additions or
modifications.” The proposed rule also
specified what constitutes appropriate

proof that the consumer is an active
duty military consumer.

Further, the proposed rule restricted
NCRAs’ ability to use and disclose the
information they collect from
consumers in order to provide the
required electronic credit monitoring
service. Additionally, the proposed rule
contained some limitations on
communications surrounding
enrollment in an electronic credit
monitoring service. Finally, the
proposed rule prohibited asking or
requiring an active duty military
consumer to agree to terms or
conditions in connection with obtaining
a free electronic credit monitoring
service.

In response to the NPRM, the
Commission received 19 comments
from industry representatives, military
and consumer advocacy groups,
government agencies, members of
Congress, and individual members of
the public.? In addition to providing
feedback on the proposed rule,
commenters highlighted the importance
of military consumers’ financial health
for overall military readiness and
national security. These commenters
noted that “servicemembers in financial
distress are often forced to leave the
military due to loss of security clearance
or for other reasons.” 2 Commenters also
noted the rule’s importance in
protecting military consumers from
fraud.3

II. Section by Section Analysis

a. Scope of Regulations in This Part,
§609.1

Proposed §609.1 described the
statutory authority for the proposed
rule, section 605A(k)(2) of the FCRA, 15
U.S.C. 1681c—1(k)(2). The Commission
received no comments on this section,
and adopts it as proposed.

b. Definitions, Section 609.2

i. Definition of Active Duty Military
Consumer, § 609.2(a)

The NPRM proposed defining “active
duty military consumer” as a consumer
in military service, as defined in the
FCRA. Prior to enactment of the Act,

1 All comments can be found on the FTC’s
website at: https://www.ftc.gov/policy/public-
comments/2018/11/initiative-784.

2 See Veterans Education Success et al. (comment
22) at 1 (the following veteran and military services
organizations submitted a joint comment: Army
Aviation Association of America; Association of
Military Surgeons of the United States; Association
of the United States Navy; Enlisted Association of
the National Guard of the United States; Jewish War
Veterans; National Guard Association of the United
States; National Military Family Association;
Tragedy Assistance Program for Survivors; Veterans
Education Success; Vietnam Veterans of America).

3 Robert Palmersheim (comment 2).

section 603(q)(1) of the FCRA, 15 U.S.C.
1681a(q)(1), defined an “‘active duty
military consumer” as a consumer in
military service who—(A) is on active
duty (as defined in section 101(d)(1) of
title 10, United States Code) or is a
reservist performing duty under a call or
order to active duty under a provision
of law referred to in section 101(a)(13)
of title 10, United States Code; and (B)
is assigned to service away from the
usual duty station of the consumer. The
Act added section 605A(k)(1) to the
FCRA, 15 U.S.C. 1681c-1(k)(1), and
specified that, in the credit monitoring
subsection, the term “active duty
military consumer” also includes a
member of the National Guard, with the
term ‘‘National Guard” having the
meaning given the term in section
101(c) of title 10, United States Code.
Thus, the proposed rule defined “active
duty military consumer” as a
“‘consumer in military service as
defined in 15 U.S.C. 1681a(q)(1) and
1681c—1(k)(1).” 4

The Commission received several
comments on this definition. DoD
expressed concern that the proposed
definition could result in military
consumers receiving unequal access to
the free credit monitoring services based
on their individual military component,
duty status, or location.5 For example,
DoD stated that the requirement for the
consumer to be “assigned to service
away from the usual duty station” is
severely limiting, as a military
consumer is likely to spend most of her
active duty career assigned to the “usual
duty station.” DoD recommended that
the Commission modify the definition
in order to be consistent with the
definition of active duty in the military
compensation statute,® which does not
require that the military consumer be
deployed away from her usual duty
station. Military groups commented that
the Commission should defer to DoD on
this definition.” Senators Carper and
Coons commented that the rule should
cover “‘the largest number of
servicemembers as permitted by the

4 The Department of Defense (“DoD”) suggested
referencing 15 U.S.C. 1681c—1(i)(1) rather than 15
U.S.C. 1681c-1(k)(1), stating that the former
contains the provisions related to the National
Guard. This appears to be based on a misreading of
the statute, as 15 U.S.C. 1681c—1(k)(1) does in fact
in contain the provisions related to the National
Guard. See DoD—Defense Department (comment
12) at 2.

5 See DoD—Defense Department (comment 12) at
1-2.

637 U.S.C. 101(18).

7 See Veterans Education Success et al. (comment
22) at 2. This commenter noted that increased
deployments and training require Guard and
Reserve members to maintain their financial
readiness because they can be called up at a
moment’s notice.


https://www.ftc.gov/policy/public-comments/2018/11/initiative-784
https://www.ftc.gov/policy/public-comments/2018/11/initiative-784
https://www.ftc.gov
https://www.ftc.gov
mailto:akoulousias@ftc.gov
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law.” 8 Another commenter
recommended that the rule cover retired
military consumers.®

While the Commission recognizes and
appreciates the policy rationale behind
broadening the group of military
consumers who are eligible to receive
free credit monitoring, the statutory
language limits the Commission’s
discretion on this topic. In amending
the FCRA, Congress recognized that the
FCRA'’s existing definition of “active
duty military consumer” excluded
members of the National Guard.
Congress specified that, for purposes of
the credit monitoring provisions, an
“active duty military consumer,”
includes a member of the National
Guard.10 The fact that the Act addressed
the exclusion of the National Guard, but
not the definition’s requirement that the
military consumer be “assigned to
service away from the usual duty
station,” suggests that Congress may
have intended for that limitation to
remain. To the extent that Congress
intended to provide free credit
monitoring more broadly, i.e., to all
active duty military, regardless of their
duty station, the Commission calls on
Congress to address this issue through
additional legislation. If Congress passes
legislation to provide the Commission
with statutory authority to promulgate a
more expansive rule, the Commission
will act expeditiously to do so.

The Commission acknowledges that
the proposed rule’s definition did not
expressly address whether a National
Guard member covered by the definition
in 15 U.S.C. 1681c-1(k)(1) also needs to
be assigned to service away from the
usual duty station. The Commission
recognizes that providing National
Guard members with free credit
monitoring at all times, while limiting
the service for individuals serving in
other military components, such as the
Army or Air Force, to those assigned
away from their usual duty station,
would result in an inequitable
distribution of benefits. However, when
Congress amended the FCRA to add
section 605A(k)(1), it did not expressly
apply the duty station requirement to
National Guard members. Thus, the
statutory language is imprecise on this
question. Therefore, notwithstanding
this apparent inequity, the Commission
has interpreted the Act as providing the
benefit of free credit monitoring to

8 See Letter from Senator Thomas R. Carper and
Senator Christopher A. Coons of the United States
Senate Regarding the Military Credit Monitoring
Rulemaking Proceeding and the Proposed Rule Set
Forth in the Notice of Proposed Rulemaking
(January 23, 2019) at 2.

9 Patrick Mabry (comment 9).

1015 U.S.C. 1681c-1(k)(1).

members of the National Guard
regardless of whether they are assigned
away from their usual duty station. To
ensure clarity on this issue, the
Commission has determined to modify
the definition of active duty military
consumer as (1) a consumer in military
service that meets the original FCRA
definition of “active duty military
consumer” (15 U.S.C. 1681a(q)(1)); or
(2) a member of the National Guard (10
U.S.C. 101(c)).

ii. Definition of Appropriate Proof of
Identity, § 609.2(b)

The NPRM proposed defining
“appropriate proof of identity” as
having the same meaning set forth in 12
CFR 1022.123. That section requires
consumer reporting agencies (“CRAs”)
to develop reasonable policies for
determining a consumer’s identity for
purposes of FCRA sections 605A
(obtaining a fraud alert), 605B
(requesting that information resulting
from identity theft be blocked from
one’s consumer report), and 609(a)(1)
(requesting a file disclosure from a
CRA). The definition is risk-based,
meaning that a CRA’s policy with
respect to appropriate proof of identity
should be commensurate with the risk
of harm to the consumer resulting from
misidentification, and should not
unreasonably restrict a consumer’s
access to statutorily required services.
The NPRM specifically sought comment
on whether the rule should keep this
cross-reference to 12 CFR 1022.123, stay
silent on the definition, or develop a
different approach.

The Commission received one
comment supporting the NPRM
definition and two comments
recommending changes. The Consumer
Data Industry Association (“CDIA”)
commented that referencing the existing
standard would reduce the
implementation burden for its NCRA
members.1* Consumer and military
groups recommended that the
Commission tailor “appropriate proof of
identity” to the unique circumstances of
military consumers.12 These
commenters noted that military
consumers often move frequently,
making it burdensome for them to

11 See CDIA (comment 23) at 10.

12 See National Consumer Law Center (“NCLC”)
et al. (comment 20) at 5 (the following consumer
groups submitted a joint comment: NCLC,
Americans For Financial Reform Education Fund,
Center for Digital Democracy, Consumer Action,
Consumer Federation of America, Demos, National
Association of Consumer Advocates, Public Citizen,
US PIRG, Woodstock Institute, East Bay Community
Law Center, Housing and Economic Rights
Advocates, Tzedek DG, and the Legal Aid Society
of Palm Beach County); Veterans Education Success
et al. (comment 22) at 2.

provide the 2-year address history that
CRAs currently require for identity
validation for file disclosures. These
commenters also stated the NCRAs
require less identifying information
from consumers who are purchasing
their credit report than they do from
consumers who are seeking access to
their free annual credit report.

After carefully considering the
comments received, the Commission
has determined to retain the definition
of “appropriate proof of identity”
without modification. The existing
definition requires the NCRAs to
develop ‘“‘reasonable requirements” that
take into account the “identifiable risk
of harm” that could result from
misidentification.’® The Commission
interprets the existing standard’s
reasonableness requirement to obligate
the NCRAs to consider the unique
circumstances of military consumers in
developing their requirements for proof
of identity for the free electronic credit
monitoring service. They must weigh
any such considerations against the risk
of harm from providing sensitive credit
report information to the wrong
consumer while not restricting access to
the statutorily mandated services
unreasonably. In response to the
concern that NCRAs currently require
less identifying information for paid
services than for free services, the
Commission notes that the fact that a
consumer is requesting a free rather
than a paid service should not by itself
prompt a higher standard for proof of
identity, unless the NCRA is using the
payment method as an additional form
of authentication or there are other
identified aspects of the unpaid service
that increase the fraud risk.

iii. Definition of Electronic Credit
Monitoring Service, § 609.2(g)

The proposed rule defined “electronic
credit monitoring service” as a service
through which NCRAs provide, at a
minimum, electronic notification of
material additions or modifications to a
consumer’s file. The Commission
solicited comment as to whether this
definition is adequate or if any
modifications are necessary.

Several commenters stated that the
proposed definition is not adequate and
that the Commission should expand it
to include free electronic access to the
consumer’s credit file following a
notification of a material addition or
modification.’* Commenters noted that

1312 CFR 1022.123(a).

14 See, e.g., NCLC et al. (comment 20) at 2—-3;
Veterans Education Success et al. (comment 22) at
1-2; Mass Mail Campaign (comment 13); Law Office
of Phillip R. Goldberg (comment 19); Jeff Seymour
(comment 18).
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without this free access, military
consumers may be required to pay to
examine their credit files following the
receipt of a notification. One commenter
stated that the information contained in
the files of the three NCRAs is not
always the same and recommended that
the rule provide free access to the credit
files at all three NCRAs following a
notification.?® The commenters also
noted that commercial credit monitoring
products typically include access to
credit reports.

The Commission agrees with the
commenters that free access to their
credit files following a notification will
allow the active duty military consumer
to evaluate the addition or modification
in the context of their entire credit
report without being required to pay for
that access in connection with a service
that Congress intended them to receive
for free. Indeed, current commercial
credit monitoring services offered by the
NCRAs advertise that they provide
consumers with access to their credit
files. However, the Commission
declines to require an NCRA to pay the
costs of obtaining a consumer’s credit
files from the other two NCRAs for the
purposes of providing the files to the
consumer. Instead, consumers who are
concerned about potential discrepancies
in their files at the three NCRAs can
request free credit monitoring services
from all three of them.

Given the comments received, the
Commission modifies the definition of
electronic credit monitoring service as
follows: A service through which
NCRAs provide, at a minimum,
electronic notification of material
additions or modifications to a
consumer’s file and following a
notification, access to all information in
the consumer’s file at the NCRA at the
time of the notification, in accordance
with 15 U.S.C. 1681g(a).16

iv. Definition of Electronic Notification,
§609.2(h)

The proposed rule defined “electronic
notification” as a notice provided to the
consumer via a website; mobile
application; email; or text message. The
NPRM asked whether this definition is
adequate or whether the rule should
include additional methods.

15 Veterans Education Success et al. (comment 22)
at 1-2.

1615 U.S.C. 1681c—1(k)(2) states that the free
electronic credit monitoring service shall “at a
minimum’’ notify the consumer of material
additions or modifications to the file, and 15 U.S.C.
1681c—1(k)(3) requires the Commission’s rule to
define electronic credit monitoring service. Thus,
the statute contemplates that the Commission can
define electronic credit monitoring service to
include other features.

The Commission received a number
of comments on this definition. CDIA
commented that it appreciates the
flexibility the definition gives and noted
that the proposed definition includes
the methods of delivery currently in use
in the marketplace.1” Consumer groups
raised a concern that website
notifications could result in the NCRAs
not actively informing military
consumers of material changes, instead
requiring the consumer to regularly and
proactively check their account on the
website. They recommended that the
Commission clarify that, when a
notification is made via website, there
should be some form of active “push”
notification, whether via email, text, or
mobile app notification, of the fact that
there have been material additions or
modifications.?® This would ensure a
consumer is notified of changes, even if
the consumer must then go to the
website to determine what that actual
change is. Blue Star Families
recommended that the notification
methods include encrypted messaging
platforms such as WhatsApp or Signal,
which military consumers may
commonly use during training events or
deployment.1® They also recommended
that military consumers be able to
designate an alternate point of contact
when they don’t have access to
notification platforms or the ability to
take action based on an alert.

The Commission has carefully
considered the comments received. As
to the use of encrypted messaging
platforms, the Commission notes that
the proposed definition already allows
the NCRAs to provide notices via
mobile applications; thus, no change to
the rule is necessary to allow them to
provide notices via these platforms. As
to allowing an alternate point of contact,
the Commission is concerned about the
security implications of requiring
NCRAs to transmit sensitive alerts about
consumers’ credit information to
multiple points of contact. Although the
Commission declines to modify the
proposed rule to require alternative
points of contact, we understand the
concerns that the military consumer
may be unable to access notification
platforms or take action based on alerts
while deployed. Accordingly, the
Commission encourages the NCRAs to
explore options for addressing these
issues.

Finally, as to notification via website,
the Commission agrees that military
consumers should not have to
proactively log onto to a website in

17 See CDIA (comment 23) at 5.
18 See NCLC et al. (comment 20) at 4-5.
19 See Blue Star Families (comment 24) at 1.

order to continually check whether a
material addition or modification has
been made to their files. Instead, there
should be some form of active
notification. Accordingly, the final rule
deletes the reference to allowing
notification by website. It continues to
require electronic notification of
material additions or modifications by
mobile application, email, or text
message, but clarifies that the notices
can link to a website where the
consumer can find additional
information regarding the specifics of
the addition or modification.

v. Definition of Free, § 609.2(k)

The proposed rule defined “free” as
“provided at no cost to the consumer.”
The Commission received one comment
on this definition. Senators Carper and
Coons recommended that the
Commission define “free” to prohibit
the secondary use of military
consumers’ personal information; the
disclosure of such information to third
parties; the use of such information for
marketing purposes; or the implication
that the consumer should purchase
identity theft insurance.2° The
Commission agrees with the Senators
that the rule should not allow secondary
uses, disclosures to third parties, or the
use of information for marketing
purposes, but does not believe that a
change to the definition of “free” is
necessary. As discussed below, the rule
already specifies that the NCRAs can
use information collected to provide the
military credit monitoring service only
in four instances: To provide the service
requested by the consumer; to process a
transaction requested by the consumer
at the same time he or she requests the
service; to comply with applicable legal
requirements; or to update information
the NCRA already maintains for the
purpose of providing consumer reports,
with certain limitations. Thus, the rule
would not permit the uses contemplated
by the commenters. As to the suggestion
that the definition of “free” prohibit the
implication that the consumer should
purchase identity theft insurance, the
rule already requires NCRAs to delay all
marketing until after the consumer has
enrolled in the free electronic credit
monitoring service. This requirement
would include marketing of insurance
products. Given the restrictions on
information use, disclosure, and
marketing in other sections of the rule,
the Commission has determined to

20 See Letter from Senator Thomas R. Carper and
Senator Christopher A. Coons of the United States
Senate Regarding the Military Credit Monitoring
Rulemaking Proceeding and the Proposed Rule Set
Forth in the Notice of Proposed Rulemaking
(January 23, 2019) at 2.
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adopt the proposed rule’s definition of
“free” without modification.

vi. Definition of Material Additions or
Modifications, § 609.2(1)

The NPRM defined ‘“‘material
additions or modifications” as
significant changes to a consumer’s file,
including the establishment of new
accounts; inquiries or requests for a
consumer report, other than for
prescreening or account review; changes
to name, address, or phone number;
changes to credit account limits; and
negative information. The Commission
requested comment on whether this
definition was adequate or if the rule
should add other elements. The
Commission also requested comment on
specific issues related to this definition,
including whether changes to credit
account limits should remain; whether
the exceptions for prescreening and
account review are appropriate; and
whether NCRAs have the ability to
differentiate between inquiries made for
the purposes of account review and
collection.

The Commission received two
comments recommending global
changes to the definition of material
additions or modifications. First,
consumer groups recommended that the
definition provide an exhaustive list of
material changes and that the NCRAs be
required to get Commission approval to
provide notifications for any changes
not on that list.2? They expressed
concern that without such a limitation,
the NCRAs may over-notify military
consumers and cause unnecessary
alarm. Second, CDIA recommended that
the list of material changes be examples
and that the Commission provide a safe
harbor for the NCRAs to provide their
commercial credit monitoring services
to active duty military consumers for
free.22 CDIA expressed concern that
without a safe harbor, the rule will force
the NCRAs to develop new products
and services. CDIA noted that Congress
chose to require only one portion of the
consumer reporting market—the
NCRAs—to provide their credit
monitoring services to active duty
military consumers for free. Therefore,
CDIA stated that the Commission
should seek to reduce the burdens and
costs placed on the NCRAs.

The Commission does not believe it is
necessary for the rule to provide an
exhaustive list of material additions or
modifications because the Commission
believes the risk of over-notification
from allowing NCRAs to notify
consumers of additional changes is low.

21 See NCLC et al. (comment 20) at 4.
22 See CDIA (comment 23) at 6-9.

The NCRAs do not have an incentive to
increase their costs by providing
excessive notifications to military
consumers.

The Commission also declines to
grant the NCRAs a safe harbor for
providing their commercial credit
monitoring services to military
consumers for free. The Act requires the
Commission to promulgate a rule that
defines “‘material additions or
modifications to the file of a consumer.”
In the absence of a minimum standard,
NCRAs could create new tiers for
commercial credit monitoring products
and offer active duty military consumers
free versions of a new product with only
limited features. Congress could not
have intended this result.

At the same time, the Commission
appreciates that providing a free
electronic credit monitoring service to
active duty military consumers will
place costs and burdens on the NCRAs.
Thus, as discussed below, the
Commission has sought to align the
requirements with the NCRAs’ existing
commercial credit monitoring services
as much as possible while ensuring that
the service required by the rule provides
appropriate consumer protections.

In addition to receiving global
comments on the definition of “material
addition or modification,” the
Commission received comments on
several specific proposals. First, the
proposed rule’s inclusion of changes to
a consumer’s name, address, or phone
number was the subject of several
comments. One commenter expressed
support for including these changes.23
Another commenter recommended that
the rule also include a change to email
address as a material addition or
modification because the CRAs typically
notify customers of their commercial
credit monitoring services of changes
via email.24 On the other hand, CDIA
recommended that the Commission
remove changes to consumers’ names,
addresses and phone numbers from the
definition because those changes are not
uniformly part of the NCRAs’
commercial credit monitoring
products.25

After considering these comments, the
Commission has decided to retain the
requirement to notify consumers of
changes to their address. The
Commission is concerned that failing to
provide a notification about the
appearance of a new address in a
consumer’s file will potentially leave
consumers without notice of a key
indicator of fraud. For example, an

23 See NCLC et al. (comment 20) at 3.
24 See Anonymous Students (comment 8).
25 See CDIA (comment 23) at 8.

identity thief may change the address
listed on a consumer’s existing credit
card account in order to reroute
statements so that the consumer does
not see fraudulent charges. At least one
of the NCRAs currently provides alerts
for address changes.26 Additionally, it
appears that new addresses are
monitored in all three of the NCRAs’
consumer files.2? Furthermore, in other
sections of the FCRA, Congress has put
in place requirements that suggest it
believed that a change in address could
be a sign of fraud.28 To lessen the
chance of over-notification, the
Commission has decided to modify the
requirement to clarify that only a
material change to an address requires
notification. Thus, if the address 123
Main Street was already included in a
consumer’s file, the NCRAs are not
required to provide a notification if a
creditor reports an address of 123 Main
St.29

However, the Commission has
decided to remove the requirement that
the NCRAs provide notifications for
changes to name and phone number.
Unlike addresses, it is not clear whether
changes to the names and phone
numbers in consumers’ files are
routinely monitored or included in
commercial credit monitoring alerts. For
similar reasons, the Commaission
declines to require notifications for
changes to email address. Of course,
nothing in the rule prohibits the NCRAs
from providing such alerts if they
choose to do so.

Second, several commenters
addressed the definition’s inclusion of
changes to credit account limits. Some
commenters recommended retaining
notification for changes to credit
account limits, noting that this
information is useful to military
consumers.3° CDIA recommended

26 See Equifax, What types of credit monitoring
alerts should I expect to receive?, https://
help.equifax.com/s/article/What-types-of-credit-
monitoring-alerts-should-I-expect-to-receive (last
visited May 2, 2019). A number of commercial
credit monitoring services provided by companies
other than the NCRAs also advertise that they
provide alerts for address changes in consumers’
files. See, e.g., LastPass, What triggers a credit
monitoring alert, https://lastpass.com/support.php?
cmd=showfaq&id=3926 (last visited May 2, 2019).

27 See myFICO, https://www.myfico.com/Include/
Store/Legal/FAQAlertMatrix (last visited May 2,
2019).

2815 U.S.C. 1681c(h) (related to notice of
discrepancy in address); 15 U.S.C. 1681m(e)(C)
(related to regulations for card issuers regarding
changes of address).

29 However, as discussed above, the rule’s list of
material additions or modifications is non-
exhaustive, thus the NCRAs may provide
notifications of these types of changes if they
choose.

30 See NCLC et al. (comment 20) at 4; Blue Star
Families (comment 24) at 1. For example, NCLC


https://help.equifax.com/s/article/What-types-of-credit-monitoring-alerts-should-I-expect-to-receive
https://help.equifax.com/s/article/What-types-of-credit-monitoring-alerts-should-I-expect-to-receive
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https://www.myfico.com/Include/Store/Legal/FAQAlertMatrix
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removing changes to credit account
limits because NCRAs do not uniformly
include notification of changes to
account limits in commercial credit
monitoring services, such changes are
not indicative of identity theft or fraud,
and the proposed rule gives no guidance
on what level of change in account
limits would be material.3?

The Commission has decided to retain
the category of “changes to credit
account limits” in the list of material
additions and modifications of which
consumers must be notified. The
Commission disagrees with the
comment that changes to credit account
limits are not indicative of identity theft
or fraud. For example, an identity thief
may call a credit card company and
request that an account limit be raised
so that she can make additional
fraudulent charges. Indeed, in drafting
the FCRA provision dealing with fraud
alerts, Congress prohibited creditors
from increasing the credit limit on an
existing account that contains a fraud
alert without verifying the requestor’s
identity. This prohibition illustrates that
Congress believed that such a change in
account limits could be indicative of
fraud. For these reasons, the
Commission declines to remove changes
to credit account limits from the list of
material additions or modifications. The
Commission does recognize that the
proposed rule did not set a threshold for
a material change and that a lack of such
a threshold could create uncertainty in
the marketplace. Thus, the Commission
has determined that the rule will require
notifications for changes to credit
account limits of $100 or greater. These
are the types of changes that are
monitored in at least one of the NCRA’s
consumer files.32

Third, the proposed rule included
inquiries or requests for a consumer
report as a material addition or
modification, with an exception for
inquiries for prescreening or account
review. The NPRM noted that notifying
consumers of pre-screening or account
review inquiries could result in over-
notification, making it difficult for
consumers to determine when an
inquiry indicates that they are
potentially the victim of identity theft or
other fraud. The proposed rule did not
include an exception for inquiries for
the purposes of account collection, but
the NPRM asked whether NCRAs have
the ability to differentiate between

noted that credit card issuers are not always
required to notify consumers about decreased
account limits.

31 See CDIA (comment 23) at 8.

32 See myFICO, https://www.myfico.com/Include/
Store/Legal/FAQAlertMatrix (last visited May 2,
2019).

account collection and account review
inquiries.

CDIA’s comment indicated that
NCRAs cannot distinguish between
account review and collection.33 CDIA
explained that the NCRAs only require
companies to provide their permissible
purpose for obtaining a consumer
report, but that the permissible purpose
for account review and account
collection is the same. Thus, if the rule
were to require notifications of inquiries
made for account collection (as the
proposed rule did), NCRAs would likely
provide notifications of inquiries for
account review, which could result in
overnotification. Accordingly, CDIA
recommended notification be limited to
“inquiries or requests for a consumer
report in connection with the
establishment of a new credit plan or
extension of credit, other than under an
open-end credit plan (as defined in
section 103(i)),34 in the name of the
consumer.” 35 CDIA noted that similar
language is used elsewhere in the
FCRA.36

Given that the NCRAs do not
differentiate between inquiries for
account review and account collection,
the Commission agrees that inquiries for
account collection should be excepted.
The Commission notes that if a
company establishes a new collection
account, the NCRA would already have
to send a notification because new
accounts are included in the list of
material additions or modifications. To
ensure that there is no ambiguity about
that requirement, the Commission has
decided to modify § 609.2(1)(1) to
provide that significant changes to a
consumer’s file includes new accounts
opened in the consumer’s name,
including new collection accounts. With
respect to § 609.2(1)(2), the Commission
declines to adopt CDIA’s proposed
language. The proposed language would
only require notification for inquiries or
requests for a consumer report in
connection with a credit transaction.
Thus, for example, military consumers
would not receive a notification if an
employer or insurer requested their
report because someone applied for
employment or insurance in their name,

33 See CDIA (comment 23) at 9.

34 An open-end credit plan is “a plan under
which the creditor reasonably contemplates
repeated transactions, which prescribes the terms of
such transactions, and which provides for a finance
charge which may be computed from time to time
on the outstanding unpaid balance.” 15 U.S.C.
1602(j). A typical example of an open-end credit
plan is a credit card. Thus, under the recommended
language an inquiry triggered by a creditor
conducting account review for an existing credit
card account would not require notification.

35 See CDIA (comment 23) at 6-7.

36 See 15 U.S.C. 1681c—1(h).

which could be indicative of identity
theft. Therefore, the Commission has
determined to modify § 609.2(1)(2)(i) to
provide that an inquiry made for a
prescreened list obtained for the
purpose of making a firm offer of credit
or insurance as described in 15 U.S.C.
1681b(c)(1)(B) or for the purpose of
reviewing or collecting an account of
the consumer shall not be considered a
material addition or modification.

Finally, two commenters
recommended adding a significant drop
in credit score, such as 25 points or
more, to the list of material additions or
modifications. These commenters
suggested that such a drop may indicate
a significant change to the consumer’s
file, possibly due to fraud.37 Military
groups also noted that a large drop in
credit score could signal a problem that
leads to revocation of a military
consumer’s security clearance.

Although the Commission is
sympathetic to these concerns, it
declines to make this change. The rule
already requires the NCRAs to provide
a notification about events that would
likely cause a significant drop in credit
score, such as a delinquency. Beyond
requiring notification of substantive
events that would likely cause a
significant drop in credit score, the
Commission does not have information
at this time to determine the feasibility
and costs of this proposal. For example,
it is not clear how often the NCRAs are
calculating credit scores in the absence
of a request from a consumer or creditor.
Nor is it clear how much it would cost
NCRAs to continuously monitor credit
scores for the purpose of providing an
alert when there is a significant drop.
Thus, the Commission declines to
include this change.

vii. Definition of Negative Information,
§609.2(n)

The NPRM defined ‘“negative
information” as having the meaning
provided in 15 U.S.C. 1681s—
2(a)(7)(G)(i), which in turn defines
“negative information”” to mean
“information concerning a customer’s
delinquencies, late payments,
insolvency, or any form of default,” in
the context of furnishers providing
information to the CRAs. The
Commission received one comment on
this definition. CDIA noted that the
proposed definition does not provide
enough specificity to the NCRAs as to

37 See NCLC et al. (comment 20) at 3 (NCLC
suggested that a credit score drop might be caused
by a drastic increase in the usage of a credit line,
due to existing account fraud); Veterans Education
Success et al. (comment 22) at 2-3.
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when notification is required.38 CDIA
recommended that the Commission
modify the definition as follows:
Accounts furnished to the NCRAs as
more than 30 days delinquent, accounts
furnished to the NCRAs as being
included in bankruptcy petition filings,
and new public records (such as suits or
judgments). The Commission believes
that CDIA’s proposed language covers
the negative information that the
Commission intended for the proposed
rule to require notification of and
therefore has decided to modify the
language to provide the NCRAs greater
specificity. The Commission is also
adding additional detail to provide a
non-exhaustive list of what types of new
public records may constitute negative
information. Thus, the Commission has
decided to modify the definition of
“negative information” as follows:
Accounts furnished to the NCRAs as
more than 30 days delinquent, accounts
furnished to the NCRAs as being
included in bankruptcy petition filings,
and new public records, including, but
not limited to, bankruptcy filings, civil
court judgments, foreclosures, liens, and
convictions.

viii. Definitions of Consumer, Consumer
Report, Contact Information, Credit,
File, Firm Offer of Credit, and
Nationwide Consumer Reporting
Agency

The Commission received no
comments on the proposed rule’s
definitions of “‘consumer,” ‘“‘consumer
report,” “contact information,” “credit,”
“file,” “firm offer of credit,” and
“nationwide consumer reporting
agency.” The Commission adopts these
definitions without modification.

c. Requirement To Provide Free
Electronic Credit Monitoring Service,
§609.3

Proposed §609.3(a) required the
NCRAs to provide a free electronic
credit monitoring service to active duty
military consumers.3° Proposed
§609.3(b) allowed the NCRAs to
condition provision of the service upon
the consumer providing appropriate
proof of identity; contact information;
and appropriate proof that the consumer
is an active duty military consumer.
Proposed §609.3(c) provided the
methods for verifying a consumer’s

38 See CDIA (comment 23) at 8-9.

39 The Commission received one comment stating
that the FTC should seek rulemaking authority to
provide free credit monitoring services to all U.S.
residents and not just active duty military
consumers. Electronic Privacy Information Center
(comment 26) at 2-3. The Commission does not
take a position on the merits of this proposal
because it is outside the scope of this rulemaking.

status as an active duty military
consumer. Proposed § 609.3(d) limited
the ways that the NCRAs can use or
disclose the information collected from
consumers as a result of a request to
obtain the service. Proposed § 609.3(e)
placed limitations on the types of
communications that may surround
enrollment in the service. Proposed
§609.3(f) prohibited asking or requiring
a consumer to agree to terms or
conditions in connection with obtaining
the service.

i. Appropriate Proof of Active Duty
Military Consumer Status, §609.3(c)

The proposed rule required NCRAs to
verify a consumer’s status as an active
duty military consumer through one of
four methods: A copy of the consumer’s
active duty orders; a copy of a
certification of active duty status issued
by the DoD; a method or service
approved by the DoD; or a certification
of active duty status approved by the
NCRA. The Commission requested
comment on whether these methods are
adequate or if other methods should be
included. The Commission also asked
whether it is burdensome for consumers
to provide appropriate proof, and if so,
if there are ways to minimize the
burden.

The Commission received several
comments on the methods for validating
a consumer’s active duty military
consumer status. CDIA recommended
that the Commission work with DoD to
come up with an automated system to
conclusively determine whether a
consumer is eligible for the service and
that will also verify the time period for
which the consumer is eligible for the
service.*® Absent an automated system,
CDIA stated that the Commission
should clarify that the determination of
active duty status is valid for two years
and then must be renewed. Consumer
groups similarly suggested that the
NCRAs be allowed to use the DoD
developed database that lenders use to
comply with the Military Lending Act
(“MLA”).41

With respect to the requests for an
automated system run by the DoD, the
Commission notes that if DoD were to
develop such a system, it would be
considered ‘“‘a method or service
approved by the DoD” and thus would
not require any modification to the rule.
The Commission will work with the
DoD to explore whether a DoD-run
system or database is viable.#2 The

40 See CDIA (comment 23) at 11.

41 See NCLC et al. (comment 20) at 6.

42'With respect to the comment that NCRAs be
allowed to use the MLA database, the Commission
notes that DoD currently only allows the database

Commission agrees that in the absence
of an automated system, the rule should
specify a period of time for which the
determination of active duty status is
valid. The Commission believes that the
two-year time period suggested by CDIA
is reasonable. Indeed, it is twice as long
as the duration of an active duty
military fraud alert.4® Therefore, the
Commission is adding a provision to the
final rule establishing that an NCRA’s
verification of active duty military
consumer status is valid for two years.
After the expiration of the two-year
period, the NCRA may require the
consumer to provide proof that the
consumer continues to be an active duty
military consumer.

Military groups recommended that
the Commission remove the option for
a certification approved by the NCRA
because it may allow inadequate
methods of proof.44 The Commission
believes that it would benefit military
consumers to allow the NCRAs to accept
additional certifications of their
choosing, such as having the consumer
check a box certifying that they are an
active duty military consumer. If the
NCRA decides that the ease of such a
method outweighs the risk that some
consumers may misrepresent that they
are eligible for the free service, any costs
of such a determination would be borne
by the NCRA.

Various commenters recommended
additional methods of validation. One
commenter raised concerns about
whether the current methods of proof
would cover members of the National
Guard when not on active duty orders.45
This commenter suggested that a current
leave and earnings statement is a
method of proof that would be available
to the National Guard.4® Another
commenter suggested that a letter from
the consumer’s commanding officer
should be appropriate proof.4”

The Commission understands the
desire to provide military consumers

to be used for determining whether someone is
eligible for MLA protections. In any event, the
definition of a covered borrower under the MLA is
more expansive than the rule’s definition of active
duty military consumer. For example, the MLA
regulations do not require that a military consumer
be assigned to service away from their usual duty
station. They also cover dependents. See 32 CFR
232.3(g).

4312 CFR 1022.121.

44 See Veterans Education Success et al.
(comment 22) at 2.

45 See NCLC et al. (comment 20) at 6-7.

46 See NCLC et al. (comment 20) at 6. See also
Veterans Education Success et al. (comment 22) at
2; NCLC et al.

47 American Financial Services Association
(comment 21) at 2. Another commenter suggested
that the methods should include a letter other than
active duty orders because the commenter stated
that orders may include the consumer’s Social
Security number. See Marlatt (comment 7).
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and the NCRAs flexibility in the types
of documentation that they can use to
verify active duty military consumer
status. In light of the fact that what
constitutes appropriate proof for
National Guard members will likely
differ from that for active duty military
more generally, the Commission has
decided not to attempt to include a list
of all suitable documents in the rule.
Rather, to allow maximum flexibility,
the Commission has decided to retain
two of the methods from the proposed
rule: (1) A method or service approved
by the DoD; and (2) a certification of
active duty status approved by the
NCRA. The Commission notes that
while it is removing the two additional
methods that were in the proposed rule:
(1) A copy of the consumer’s active duty
orders; and (2) a copy of a certification
of active duty status issued by the
DoD—those documents, as well as the
additional documents recommended by
the commenters, can still be
incorporated into a certification method
approved by DoD or the NCRA.

The Commission is also clarifying that
the procedures that the NCRAs use to
determine appropriate proof of active
duty military consumer status must
include methods that allow all eligible
consumers to enroll. For example, an
NCRA cannot decide that the only proof
of status it will accept from a member
of the National Guard is active duty
orders, given that most members of the
National Guard will not have active
duty orders. To the extent that the
NCRAs find it difficult to verify that
individuals meet the definition of an
“active duty military consumer,”
particularly with respect to whether
they are assigned to service away from
their usual duty station, the
Commission encourages the NCRAs to
err on the side of providing the free
service more broadly. To provide an
incentive for the NCRAs to provide the
free service to a broader set of military
consumers and to reduce the likelihood
that an eligible consumer is excluded
from the free service, the Commission
will deem an NCRA to be in compliance
with this provision if it provides free
electronic credit monitoring services to
(1) consumers who self-certify active
duty status, as defined in 10 U.S.C.
101(d); (2) consumers who self-certify
that they are a reservist performing duty
under a call or order to active duty
under a provision of law referred to in
10 U.S.C. 101(a)(13); and (3) consumers
who self-certify that they are a member
of the National Guard, as defined in 10
U.S.C. 101(c).

ii. Information Use and Disclosure,

§609.3(d)

The proposed rule limited the ways
that the NCRAs can use or disclose the
information collected from consumers
as a result of a request to obtain the free
electronic credit monitoring service.
The proposed rule allowed NCRAs to
use the information collected only: (1)
To provide the free electronic credit
monitoring service requested by the
consumer; (2) to process a transaction
requested by the consumer at the same
time as a request for the service; (3) to
comply with applicable legal
requirements; or (4) to update
information already maintained by the
NCRA for the purpose of providing
consumer reports, with certain
limitations. The NPRM noted that these
restrictions on use and disclosure are
identical to the requirements placed on
the NCRAs’ collection of personally
identifiable information from consumers
using the centralized source for annual
credit reports.48 The Commission
requested comment on whether the
allowed uses and disclosures are
appropriate and whether the rule should
permit additional uses.

Several commenters supported these
restrictions and noted that they would
prevent the use of the personal
information collected from military
consumers for marketing or other
unanticipated uses.4 On the other
hand, CDIA commented that the
restrictions are unnecessary in light of
the Commission’s authority under
Section 5 of the FTC Act to address
unfair or deceptive acts or practices.5°
CDIA also argued that the restrictions
are beyond the scope of the FTC’s
statutory authority under the Act. The
American Financial Services
Association commented that the
Commission should ensure that the
restrictions do not prevent the
information’s use for the purpose of
studying the effect the MLA regulations
are having on the availability of credit.5?

The Commission does not agree that
the agency’s Section 5 authority renders
the proposed rule’s restrictions
unnecessary. Under Section 5, the

4812 CFR 1022.136(f).

49 See Electronic Privacy Information Center
(comment 26) at 2; NCLC et al. (comment 20) at 7;
Veterans Education Success et al. (comment 22) at
2.

50 See CDIA (comment 23) at 12.

51 American Financial Services Association
(comment 21) at 1-2. This commenter also
requested that the Commission encourage the DoD
to grant consumer reporting agencies permission to
pull data from the MLA database for purposes of
such a study. The Commission does not have any
role in administering the MLA database and defers
to DoD as to appropriate uses of the information
contained therein.

Commission would be limited to
pursuing a law enforcement action in
circumstances where an NCRA deceived
a military consumer or used or
disclosed the information in a manner
that caused or was likely to cause
substantial injury that was not
reasonably avoidable by consumer
themselves and not outweighed by
countervailing benefits to consumers or
to competition. However, even in
circumstances not involving deception
or substantial injury, the Commission
does not believe that it would be
appropriate to make an active duty
military consumer’s access to the free
electronic credit monitoring service
contingent on the consumer’s
willingness to allow a NCRA to use the
consumer’s information for unrelated,
secondary uses. The Commission
believes that the use and disclosure
restrictions are within its authority
under the Act because they are
necessary to ensure that the Act’s
purpose of providing active duty
military consumers with free electronic
credit monitoring is not undermined by
consumers’ concerns about secondary
uses of their personal information.52

With respect to the specific request to
allow the information to be used for the
purpose of studying the effect MLA
regulations have on the availability of
credit, the Commission declines to grant
an exception to allow military
consumers’ personal information to be
used for such a purpose, which is
unrelated to their request for the free
electronic credit monitoring. For these
reasons, the Commission has decided to
retain the proposed rule’s information
use and disclosure restrictions without
modification.

iii. Communications Surrounding
Enrollment in Electronic Credit
Monitoring Service, § 609.3(e)

Proposed § 609.3(e) placed
limitations on the types of
communications that may surround
enrollment in the electronic credit
monitoring service, similar to the
restriction on advertising on the annual
credit report website.53 Proposed
§609.3(e)(1) restricted any advertising
or marketing for products or services, or
any communications or instructions that
advertise or market any products and
services, to a consumer who has

52 Section 605A(k)(3) of the FCRA, 15 U.S.C.
1681c—1(k)(3), requires the Commission to
promulgate regulations that “at a minimum” define
electronic credit monitoring service and material
additions or modifications to the file of a consumer
and state what constitutes appropriate proof of
active duty military status. Thus, the statute
contemplates that the Commission’s regulations
may go beyond defining those terms.

5312 CFR 1022.136(g).
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indicated an interest in signing up for
the free electronic credit monitoring
service until after the consumer has
enrolled in the service. Section
609.3(e)(2) of the proposed rule
specified that any communications,
instructions, or permitted advertising or
marketing may not interfere with,
detract from, contradict, or otherwise
undermine the purpose of providing a
free electronic credit monitoring service
to active duty military consumers.
Section 609.3(e)(3) of the proposed rule
provided examples of conduct that
would interfere with, detract from,
contradict, or undermine the purpose of
the rule. The Commission solicited
comment on whether the limitations are
necessary to ensure that active duty
military consumers are able easily to
obtain their free electronic credit
monitoring service. The Commission
also asked whether the limitations
impose undue burdens on the NCRAs,
and if so, whether there are ways to
minimize the burdens. The Commission
also asked whether there are more
examples of prohibited conduct that
should be included in the rule.

Consumer groups stated that the
limitations are necessary to allow
military consumers to get the free credit
monitoring easily without encountering
distracting advertising.5¢ They further
recommended that the Commission
prohibit the NCRAs from representing
or implying that the service is inferior
to the NCRA’s commercial credit
monitoring services. They also
recommended that the Commission
prohibit the NCRAs from offering
identity theft insurance at any time in
connection with the free credit
monitoring because of concerns about
the usefulness of such insurance.

After carefully considering these
suggestions, the Commission has
decided not to add prohibitions beyond
those already included in the proposed
rule. Section 609.3(e)(3)’s prohibited
communications are designed to ensure
that active duty military consumers are
not confused or deceived by
communications related to a NCRA’s
products and services. If a NCRA makes
a deceptive representation to consumers
about its commercial credit monitoring
products or identity theft insurance, the
Commission can pursue an enforcement
action under Section 5 of the FTC Act.
Some consumers may be interested in
paying an additional fee in order to
obtain services that may not be available
within the free electronic credit
monitoring service. Therefore, given

54 See NCLC et al. (comment 20) at 7; see also
Veterans Education Success et al. (comment 22) at
2.

that the rule already prohibits marketing
until after the consumer has enrolled in
the free service, the Commission does
not believe it is necessary to prohibit
truthful advertising regarding the
NCRA'’s products and services after
enrollment.

CDIA stated that the restrictions are
unnecessary and outside of the
Commission’s statutory authority under
the Act.>® CDIA also noted that unlike
free annual credit reports, which the
NCRAs offer through a centralized
website, the NCRAs will offer the free
electronic credit monitoring through
their own commercial websites. CDIA
argued that this makes it more difficult
to determine when advertising is and is
not permitted. CDIA criticized the
proposed rule’s standard of delaying
marketing “once a consumer has
indicated that the consumer is
interested in obtaining the service . . .
such as by clicking on a link for
services” as ambiguous. Therefore, if the
Commission retains the marketing
limitations, CDIA requested additional
clarification on this point to make clear
that marketing is prohibited only during
the enrollment process. CDIA
recommended the following language
for §609.3(e)(1): “once a consumer is in
the process of accessing the ability to
enroll in the service required under
paragraph (a) of this section and only
during the enrollment process. . . .”

After considering the comments, the
Commission has determined that
retaining the restrictions on
communications is necessary to further
the Act’s purpose of providing active
duty military consumers with a free
electronic credit monitoring service.
These restrictions help ensure that
active duty military consumers are not
thwarted by confusing advertisements
or communications that dissuade them
from enrolling in the free service.

The Commission recognizes that the
proposed rule’s limitation on
advertising from the time the consumer
“has indicated an interest in signing up
for the free electronic credit monitoring
service” may have been unclear. The
Commission did not intend to ban
advertising on all web pages of the
NCRAs; rather, it sought to limit
advertising on pages that are part of the
product enrollment process. To provide
greater clarity, the Commission has
decided to modify § 609.3(e)(1) to
provide that once a consumer is in the
process of accessing the ability to enroll
in the service required under paragraph
(a) and only during the enrollment
process, any advertising or marketing
for products or services, or any

55 See CDIA (comment 23) at 13.

communications or instructions that
advertise or market any products and
services, must be delayed until after the
consumer has enrolled in that service.
The Commission interprets this to mean
that the NCRAs shall not advertise on
the pages of the NCRA’s website or app
dedicated to providing active duty
military consumers with their rights
under this regulation, until after the
consumer has enrolled in the service.

iv. Other Prohibited Practices, § 609.3(f)

The proposed rule also prohibited
asking or requiring an active duty
military consumer to agree to terms or
conditions in connection with obtaining
a free electronic credit monitoring
service. The Commission asked whether
this prohibition is necessary; whether
CRAs currently require customers of
commercial credit monitoring services
to agree to terms or conditions; and
whether the prohibition imposes undue
burdens on the NCRAs. Commenters
that supported the inclusion of these
prohibitions specifically pointed out
that without them, the NCRAs could
require military consumers to agree to
mandatory arbitration clauses in order
to receive free credit monitoring.56
However, CDIA commented that the
prohibitions are unnecessary and
outside of the FTC’s statutory authority
under the Act.57 CDIA also expressed
concern that the NCRAs would be in
violation of these prohibitions if they
sought to condition providing the
service on the provision of appropriate
proof of identity, contact information,
and appropriate proof of active duty
military status, as required by the
proposed rule. CDIA further posited that
seeking the consumer’s written
instructions to comply with the FCRA’s
permissible purpose requirements or
consent to receive text notifications
pursuant to the Telephone Consumer
Protection Act could violate this
provision.

As the NPRM noted, this restriction is
similar to the restriction for the annual
credit report website.58 The
Commission believes it is within its
statutory authority to ensure that an
active duty military consumer’s right to
obtain a free electronic credit
monitoring service is unfettered and
without any restrictions or conditions,
apart from providing appropriate proof
of identity, contact information, and
appropriate proof that the consumer is
an active duty military consumer. The

56 See NCLC et al. (comment 20) at 8; see also
Veterans Education Success et al. (comment 22) at
2.

57 See CDIA (comment 23) at 14—15.

5812 CFR 1022.136(h).
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Commission believes that allowing the
NCRAs to condition provision of the
free electronic credit monitoring service
on the consumer’s agreement to a
variety of terms and conditions could
dissuade military consumers from
availing themselves of the service.
However, the Commission recognizes
that there may be certain instances in
which legal requirements may require
the NCRAs to receive consumers’
consent for certain aspects of the
service. Thus, the Commission has
decided to retain the prohibition with
the following modification: A NCRA
shall not ask or require an active duty
military consumer to agree to terms or
conditions in connection with obtaining
a free electronic credit monitoring
service, other than those terms or
conditions required to comply with
applicable legal requirements.

d. Timing of Electronic Credit
Monitoring Notices, § 609.4

The proposed rule required that the
electronic notifications be provided
within 24 hours of any material
additions or modifications to a
consumer’s file. The Commission
requested comment on whether the
proposed rule’s 24-hour timing was
appropriate. The Commission received
one comment on the timing
requirements. CDIA commented that the
timing requirement is outside of the
Commission’s statutory authority and
that it should be kept out of the final
rule. It recommended that if the timing
requirement remains, the Commission
should instead require notifications
within 48 hours to be consistent with
the NCRA’s commercial credit
monitoring services. CDIA also
recommended that the Commission
provide a safe harbor for NCRAs to
provide notifications within the same
timing that they use for their
commercial credit monitoring
services.>9

The Commission believes it is
necessary and within its statutory
authority under the Act to specify the
time within which electronic
notifications must be made. If military
consumers are not notified of the
material additions or modifications to
their files within a reasonable amount of
time, the electronic credit monitoring
service would not be as effective. For
example, if a consumer is notified
promptly about a new account that has
been fraudulently opened in his or her
name and appears on his or her
consumer report, he or she may decide
to place a fraud alert or security freeze
on their file, which may help prevent

59 See CDIA (comment 23) at 15.

the opening of additional fraudulent
accounts. The Commission declines to
give the NCRAs a safe harbor for
providing the notifications within the
same timing that they use for their
commercial credit monitoring products
because that timing could change in the
future, and the Commission believes it
is necessary to set a baseline. However,
the Commission has decided to modify
the timing requirement to require
notification within 48 hours of any
material additions or modifications to a
consumer’s file. This will align the
requirement with the timing that CDIA
states the NCRAs currently use for their
commercial services, while still
requiring that the NCRAs provide the
notifications in a prompt manner upon
making a change to the consumer’s
file.60

e. Additional Information To Be
Included in Electronic Credit Monitoring
Notices, § 609.5

The proposed rule also required that
the electronic notifications include a
hyperlink to a summary of the
consumer’s rights under the FCRA, as
prescribed by the Bureau of Consumer
Financial Protection.5? The Commission
noted that it would be useful for
consumers to be able to easily access
information about their rights to, for
example, obtain consumer reports and
dispute information on their reports.
The Commission requested comment on
whether requiring this link would
provide useful information to
consumers and whether there is a
different method of providing this
information that would be more
effective.

Consumer groups commented that the
Commission should also require the
provision of the Summary of Rights of
Identity Theft Victims outlined in 15
U.S.C. 1681g(d).52 While the
Commission agrees that the Summary of
Rights for Identity Theft Victims also
provides useful information for
consumers, the Commission does not
believe it is appropriate to mandate its
inclusion in the electronic notifications.
The language of that document
contemplates that it will be given to
consumers when they have contacted a
CRA about being the victim of identity
theft, which likely will not be true for

60 The Commission notes that there is a lag
between when many events, such as a late payment,
occur and when a creditor reports them to the
NCRA and the NCRA updates its files. Thus, the
NCRAs can only provide notification once they are
aware of these events, which means that even with
prompt credit monitoring notifications, there is a
delay between when an event occurs and when the
consumer will receive an alert.

6115 U.S.C. 1681g(c).

62 See NCLC et al. (comment 20) at 8-9.

many of the recipients of the electronic
credit monitoring notices.®3

NCLC also recommended that the
Commission require a more prominent
method of providing the summary of
rights, such as including the document
in the same email or web page, rather
than just a hyperlink.64 NCLC also
suggested that if the rule requires access
to the credit report following a
notification, the summary of rights
could be appended to the report. On the
other hand, CDIA commented that it
had no objections to the general
requirement, but expressed concern
about including the hyperlink in text
message or mobile application
notifications, which may be space
limited. CDIA recommended that the
NCRAs have the flexibility to provide
the link on any page within the
electronic credit monitoring service to
which the notification may direct the
consumer.

Given the space constraints in text
messages and mobile applications, the
Commission will modify the rule to
allow the NCRAs to provide the link to
the summary of rights on the first page
of the website to which the electronic
notification may direct the consumer.
The Commission will also modify the
rule to require that the summary of
rights be included with the credit report
that consumers can choose to access
following the receipt of a notification, as
required when a consumer requests a
copy of their file under section 609 of
the FCRA, 15 U.S.C. 1681g.

f. Severability, § 609.6

Proposed § 609.6 stated that the
provisions of the proposed rule are
separate and severable from one
another, so that if any provision was
stayed or determined to be invalid, it
was the Commission’s intention that the
remaining provisions shall continue in
effect. The Commission received no
comments on this provision and adopts
it without modification.

g. Compliance Date

The proposed rule did not address the
date by which the NCRAs will be
required to comply with the rule. CDIA
commented that the rule needs to
provide an appropriate amount of time
for the NCRAs to implement the service

63 For example, it states at the beginning of the
document, “[yJou are receiving this information
because you have notified a consumer reporting
agency that you believe that you are a victim of
identity theft.”” The Bureau’s model document can
be found at: https://files.consumerfinance.gov/f/
documents/bcfp_consumer-identity-theft-rights-
summary_2018-09.docx.

64 See NCLC et al. (comment 20) at 9.
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required by the rule.®> CDIA stated that
one year from the effective date would
be necessary, but that the time could be
reduced if the NCRAs are given a safe
harbor for providing their existing credit
monitoring services to active duty
military consumers for free.

The Commission recognizes that the
NCRAs will need time following the
publication of the final rule to
implement the service. For example,
they will likely need to create systems
to accept proof of active duty military
status. They may need to make
engineering and product changes to
generate alerts about certain changes to
a credit file. However, the Commission
also notes that Congress gave the
Commission only one year from the
enactment of the Act to promulgate
these regulations, presumably to ensure
that active duty military consumers
receive the free credit monitoring sooner
rather than later. For example, Senators
Carper and Coons, who drafted the
credit monitoring provision of the Act,
requested that the Commission,
“conclude the rulemaking process
expeditiously so that servicemembers
may begin benefiting from this service
as soon as possible.” 66

Balancing these factors, the
Commission has determined to set a
compliance date of 3 months from the
effective date of these regulations.
However, to give the NCRAs additional
time to set up their systems, while still
allowing consumers to benefit from the
new rights created by the Act, the
Commission will allow the NCRAs to
comply with §§609.3(a), 609.4, and
609.5 by offering their commercial
credit monitoring service for free, for a
period of up to one year from the
effective date of the rule.

Paperwork Reduction Act

The Paperwork Reduction Act (PRA),
44 U.S.C. chapter 35, requires federal
agencies to seek and obtain OMB
approval before undertaking a collection
of information directed to ten or more
persons.6” Under the PRA, a rule creates
a “‘collection of information”” when ten
or more persons are asked to report,
provide, disclose, or record information
in response to “identical questions.” 68
As the notification requirements fall
upon the three NCRAs, it does not meet
the PRA threshold count of ten or more

65 See CDIA (comment 23) at 16—17.

66 Letter from Senator Thomas R. Carper and
Senator Christopher A. Coons of the United States
Senate Regarding the Military Credit Monitoring
Rulemaking Proceeding and the Proposed Rule Set
Forth in the Notice of Proposed Rulemaking
(January 23, 2019) at 2.

6744 U.S.C. 3502(3)(A) ().

68 See 44 U.S.C. 3502(3)(A).

persons to constitute a “collection of
information.” Further, the proof of
identity the rule requires of those for
whom the rulemaking is designed to
benefit, consumers on active duty
military status, falls within OMB’s
general exception for disclosures that
require persons to provide or display
only facts necessary to identify
themselves.5°

Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 70 requires that the Commission
conduct an initial and a final analysis of
the anticipated economic impact of the
rule on small entities. The purpose of a
regulatory flexibility analysis is to
ensure the agency considers the impacts
on small entities and examines
regulatory alternatives that could
achieve the regulatory purpose while
minimizing burdens on small entities.
The RFA 71 provides that such an
analysis is not required if the agency
head certifies that the regulatory action
will not have a significant economic
impact on a substantial number of small
entities.

The Commission believes that the rule
will not have a significant economic
impact on small entities. The final rule
applies to NCRAs. The Commission has
not identified any NCRAs that are small
entities.”2 Therefore, the Commission
certifies that the rule will not have a
significant economic impact on a
substantial number of small businesses.

The final rule is similar to the rule
proposed in the NPRM. In its Initial
Regulatory Flexibility Analysis (IRFA),
the Commission determined that the
proposed rule would not have a
significant impact on small entities
because the NCRAs to which the
proposed rule would apply were not
small entities.

Although the Commission certifies
under the RFA that the rule will not
have a significant impact on a
substantial number of small entities,
and hereby provides notice of that
certification to the Small Business
Administration, the Commission
nonetheless has determined that
publishing a final regulatory flexibility
analysis (FRFA) is appropriate to ensure
that the impact of the rule is fully

69 See 5 CFR 1320.3(h)(1).

705 U.S.C. 601-612.

715 U.S.C. 605.

72 The size standard the Small Business
Administration has identified by the North
American Industry Classification System code for
credit bureaus (code number 561450), i.e., CRAs, is
$15 million. See 13 CFR 121.201. The rule only
applies to NCRAs. There are currently only three
NCRAs, Equifax, Experian, and TransUnion, and all
exceed this size standard.

addressed. Therefore, the Commission
has prepared the following analysis:

A. Need for and Objectives of the Final
Rule

The Economic Growth, Regulatory
Relief, and Consumer Protection Act,
Public Law 115-174, directs the
Commission to promulgate regulations
to implement section 302(d)(1) of the
Act, which shall at a minimum: (1)
Define “electronic credit monitoring
service” and “material additions or
modifications to the file of a consumer,”
and (2) establish what constitutes
appropriate proof that a consumer is an
active duty military consumer. In this
action, the Commission issues a rule
that would fulfill the statutory mandate.
The Act requires that the Commission
promulgate this rule not later than one
year after the date of enactment, or May
24, 2019.

B. Significant Issues Raised in Public
Comments

The Commission did not receive any
comments that addressed the burden on
small entities.

C. Small Entities To Which the Final
Rule Will Apply

The final rule will apply only to
NCRAs. The Commission has not
identified any NCRAs that are small
entities.

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements,
Including Classes of Covered Small
Entities and Professional Skills Needed
To Comply

Under the final rule, NCRAs will have
to provide free electronic credit
monitoring services to active duty
military consumers. There are no
reporting or recordkeeping
requirements, or types of professional
skills necessary for preparation of any
such report or record, under the rule. In
any event, as noted earlier, the final rule
applies only to NCRAs, and they are not
small entities.

E. Significant Alternatives to the Final
Rule

The Commission has not identified
any particular alternative methods of
compliance as necessary to reduce
burdens on small entities, because the
Commission does not believe any
NCRASs subject to the final rule are small
entities, as noted earlier.

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a “‘major
rule,” as defined by 5 U.S.C. 804(2).
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List of Subjects in 16 CFR Part 609

Consumer reporting agencies,
Consumer reports, Credit, Fair Credit
Reporting Act, Trade practices.

Accordingly, the Federal Trade
Commission amends title 16, chapter I,
subchapter F, of the Code of Federal
Regulations as follows:

m 1. Revise the heading of subchapter F
to read as follows:

SUBCHAPTER F—FAIR CREDIT
REPORTING ACT

m 2. Add part 609 to subchapter F to
read as follows:

PART 609—FREE ELECTRONIC
CREDIT MONITORING FOR ACTIVE
DUTY MILITARY

Sec.

609.1 Scope of regulations in this part.

609.2 Definitions.

609.3 Requirement to provide free
electronic credit monitoring service.

609.4 Timing of electronic credit
monitoring notices.

609.5 Additional information to be
included in electronic credit monitoring
notices.

609.6 Severability.

Authority: 15 U.S.C. 1681c-1(k).

§ 609.1 Scope of regulations in this part.

This part implements Section
605A(k)(2) of the Fair Credit Reporting
Act, 15 U.S.C. 1681c—1(k)(2), which
requires consumer reporting agencies
that compile and maintain files on
consumers on a nationwide basis to
provide a free electronic credit
monitoring service to active duty
military consumers that, at a minimum,
notifies them of any material additions
or modifications to their files.

§ 609.2 Definitions.

For purposes of this part, the
following definitions apply:

(a) Active duty military consumer
means:

(1) A consumer in military service as
defined in 15 U.S.C. 1681a(q)(1); or

(2) A member of the National Guard
as defined in 10 U.S.C. 101(c).

(b) Appropriate proof of identity has
the meaning set forth in 12 CFR
1022.123.

(c) Consumer has the meaning
provided in 15 U.S.C. 1681a(c).

(d) Consumer report has the meaning
provided in 15 U.S.C. 1681a(d).

(e) Contact information means
information about a consumer, such as
a consumer’s first and last name and
email address, that is reasonably
necessary to collect in order to provide
the electronic credit monitoring service.

(f) Credit has the meaning provided in
15 U.S.C. 1681a(r)(5).

(8) Electronic credit monitoring
service means a service through which
nationwide consumer reporting agencies
provide, at a minimum, electronic
notification of material additions or
modifications to a consumer’s file and
following a notification, access to all
information in the consumer’s file at the
nationwide consumer reporting agency
at the time of the notification, in
accordance with 15 U.S.C. 1681g(a).

(h) Electronic notification means:

(1) A notice provided to the consumer
via:

(i) Mobile application;

(ii) Email; or

(iii) Text message;

(2) If the notice in paragraph (h)(1) of
this section does not inform the
consumer of the specific material
addition or modification that has been
made, such notice must link to a
website that provides that information.

(i) File has the meaning provided in
15 U.S.C. 1681a(g).

(j) Firm offer of credit has the meaning
provided in 15 U.S.C. 1681a(l).

(k) Free means provided at no cost to
the consumer.

(1) Material additions or modifications
means significant changes to a
consumer’s file, including:

(1) New accounts opened in the
consumer’s name, including new
collection accounts;

(2) Inquiries or requests for a
consumer report;

(i) However, an inquiry made for a
prescreened list obtained for the
purpose of making a firm offer of credit
or insurance as described in 15 U.S.C.
1681b(c)(1)(B) or for the purpose of
reviewing or collecting an account of
the consumer shall not be considered a
material addition or modification.

(ii) [Reserved]

(3) Material changes to a consumer’s
address;

(4) Changes to credit account limits of
$100 or greater; and

(5) Negative information.

(m) Nationwide consumer reporting
agency has the meaning provided in 15
U.S.C. 1681a(p).

(n) Negative information means
accounts furnished to the nationwide
consumer reporting agencies as more
than 30 days delinquent, accounts
furnished to the nationwide consumer
reporting agencies as being included in
bankruptcy petition filings, and new
public records, including, but not
limited to, bankruptcy filings, civil
court judgments, foreclosures, liens, and
convictions.

§609.3 Requirement to provide free
electronic credit monitoring service.

(a) General requirements. Nationwide
consumer reporting agencies must

provide a free electronic credit
monitoring service to active duty
military consumers.

(b) Determining whether a consumer
must receive electronic credit
monitoring service. Nationwide
consumer reporting agencies may
condition provision of the service
required under paragraph (a) of this
section upon the consumer providing:

(1) Appropriate proof of identity;

(2) Contact information; and

(3) Appropriate proof that the
consumer is an active duty military
consumer.

(c) Appropriate proof of active duty
military consumer status. (1) A
consumer’s status as an active duty
military consumer can be verified
through:

(i) A method or service approved by
the Department of Defense; or

(ii) A certification of active duty
military consumer status approved by
the nationwide consumer reporting
agency.

(2) Provided, however, that the
procedures a nationwide consumer
reporting agency uses to determine
appropriate proof of active duty military
consumer status must include methods
that allow all eligible consumers to
enroll. A nationwide consumer
reporting agency shall be deemed in
compliance with paragraph (c) of this
section if it provides free electronic
credit monitoring services to:

(i) Consumers who self-certify active
duty status, as defined in 10 U.S.C.
101(d);

(ii) Consumers who self-certify that
they are a reservist performing duty
under a call or order to active duty
under a provision of law referred to in
10 U.S.C. 101(a)(13); and

(iii) Consumers who self-certify that
they are a member of the National
Guard, as defined in 10 U.S.C. 101(c).

(3) A nationwide consumer reporting
agency'’s verification of active duty
military consumer status is valid for two
years. After the expiration of the two-
year period, the nationwide consumer
reporting agency may require the
consumer to provide proof that the
consumer continues to be an active duty
military consumer in accordance with
paragraphs (c)(1) and (2) of this section.

(d) Information use and disclosure.
Any information collected from
consumers as a result of a request to
obtain the service required under
paragraph (a) of this section, may be
used or disclosed by the nationwide
consumer reporting agency only:

(1) To provide the free electronic
credit monitoring service requested by
the consumer;
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(2) To process a transaction requested
by the consumer at the same time as a
request for the free electronic credit
monitoring service;

(3) To comply with applicable legal
requirements; or

(4) To update information already
maintained by the nationwide consumer
reporting agency for the purpose of
providing consumer reports, provided
that the nationwide consumer reporting
agency uses and discloses the updated
information subject to the same
restrictions that would apply, under any
applicable provision of law or
regulation, to the information updated
or replaced.

(e) Communications surrounding
enrollment in electronic credit
monitoring service. (1) Once a consumer
is in the process of accessing the ability
to enroll in the service required under
paragraph (a) of this section and only
during the enrollment process, any
advertising or marketing for products or
services, or any communications or
instructions that advertise or market any
products and services, must be delayed
until after the consumer has enrolled in
that service.

(2) Any communications,
instructions, or permitted advertising or
marketing shall not interfere with,
detract from, contradict, or otherwise
undermine the purpose of providing a
free electronic credit monitoring service
to active duty military consumers that
notifies them of any material additions
or modifications to their files.

(3) Examples of interfering, detracting,
inconsistent, and/or undermining
communications include:

(i) Materials that represent, expressly
or by implication, that an active duty
military consumer must purchase a paid
product or service in order to receive
the service required under paragraph (a)
of this section; or

(ii) Materials that falsely represent,
expressly or by implication, that a
product or service offered ancillary to
receipt of the free electronic credit
monitoring service, such as identity
theft insurance, is free, or that fail to
clearly and prominently disclose that
consumers must cancel a service,
advertised as free for an initial period of
time, to avoid being charged, if such is
the case.

(f) Other prohibited practices. A
nationwide consumer reporting agency
shall not ask or require an active duty
military consumer to agree to terms or
conditions in connection with obtaining
a free electronic credit monitoring
service, other than those terms or
conditions required to comply with
applicable legal requirements.

§ 609.4 Timing of electronic credit
monitoring notices.

The notice required in § 609.3(a) must
be provided within 48 hours of any
material additions or modifications to a
consumer’s file.

§ 609.5 Additional information to be
included in electronic credit monitoring
notices.

(a) The notice required in § 609.3(a),
or the first page within the electronic
credit monitoring service to which the
notice may direct the consumer, shall
include a hyperlink to a summary of the
consumer’s rights under the Fair Credit
Reporting Act, as prescribed by the
Bureau of Consumer Financial
Protection under 15 U.S.C. 1681g(c).

(b) The nationwide consumer
reporting agency shall provide to a
consumer, with each file disclosure
provided in § 609.3(a), the summary of
the consumer’s rights under the Fair
Credit Reporting Act, as prescribed by
the Bureau of Consumer Financial
Protection under 15 U.S.C. 1681g(c).

§ 609.6 Severability.

The provisions of this part are
separate and severable from one
another. If any provision is stayed, or
determined to be invalid, it is the
Commission’s intention that the
remaining provisions shall continue in
effect.

By direction of the Commission.
April J. Tabor,
Acting Secretary.
[FR Doc. 2019-13598 Filed 6-28-19; 8:45 am)]
BILLING CODE 6750-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 232

[Release Nos. 33-10645; 34-86070; 39—
2526, 1IC-33504]

Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the “Commission”) is
adopting revisions to the Electronic Data
Gathering, Analysis, and Retrieval
System (“EDGAR”) Filer Manual
(“EDGAR Filer Manual” or “Filer
Manual”’) and related rules. The EDGAR
system was upgraded on June 10, 2019.
DATES: Effective July 1, 2019. The
incorporation by reference of the
EDGAR Filer Manual is approved by the

Director of the Federal Register as of
July 1, 2019.

FOR FURTHER INFORMATION CONTACT: For
questions concerning Form ID, contact
EDGAR Filer Support at (202) 551-8900.
In the Division of Economic and Risk
Analysis, for questions concerning
Inline XBRL, inclusion of HTML in
EDGAR submissions, or retired
taxonomies, contact Mike Willis at (202)
551-6627. In the Office of Municipal
Securities, for questions regarding
Forms MA, MA-A and MA/A, contact
Ahmed A. Abonamah at (202) 551—
3887. In the Division of Trading and
Markets, for questions concerning Form
ATS-N, contact Michael R. Broderick at
(202) 551-5058. In the Division of
Investment Management, for questions
concerning the rescission of Form N—
SAR, contact Heather Fernandez at (202)
551-6708.

SUPPLEMENTARY INFORMATION: We are
adopting an updated EDGAR Filer
Manual, Volumes I and II. The Filer
Manual describes the technical
formatting requirements for the
preparation and submission of
electronic filings through the EDGAR
system.! It also describes the
requirements for filing using
EDGARLink Online and the EDGAR
Online Forms website.

The revisions to the Filer Manual
reflect changes within EDGAR Filer
Manual, Volume I: “General
Information,” (Version 33) and EDGAR
Filer Manual, Volume II: “EDGAR
Filing,” (Version 51) (June 2019). The
updated Filer Manual is incorporated by
reference into the Code of Federal
Regulations.

The Filer Manual contains all the
technical specifications for filers to
submit filings using the EDGAR system.
Filers must comply with the applicable
provisions of the Filer Manual in order
to assure the timely acceptance and
processing of filings made in electronic
format.2 Filers should consult the Filer
Manual in conjunction with our rules
governing mandated electronic filings
when preparing documents for
electronic submission.

The EDGAR System was updated in
Release 19.2 and corresponding
amendments to the Filer Manual are
being made to reflect the changes
described below.

EDGAR Release 19.2 introduced
changes to the EDGAR Filer

1 We originally adopted the Filer Manual on April
1, 1993, with an effective date of April 26, 1993.
Release No. 33-6986 (April 1, 1993) [58 FR 18638].
We implemented the most recent update to the Filer
Manual on March 12, 2018. See Release No. 33—
10615 (March 12, 2019) [84 FR 12073].

2 See Rule 301 of Regulation S-T (17 CFR
232.301).
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Management Interface that provide a
more modernized interface for
completing an application for EDGAR
access using the Form ID. Volume I of
the Filer Manual is being revised to
provide filers with instructions to use
the more modernized interface to
complete and submit Form ID. See
Chapter 3 (Becoming an EDGAR Filer)
of the EDGAR Filer Manual, Volume I:
“General Information.”

In Release 33-10618,3 the
Commission modernized and simplified
certain requirements of Regulation S—K
and related rules and forms, and made
parallel amendments to several rules
and forms applicable to investment
companies and investment advisers. As
part of those amendments, filers are
required to tag in Inline XBRL
information on the cover pages of
annual reports on Forms 10-K, 20-F
and 40-F, quarterly reports on Form 10—
Q, and current reports on Form 8-K.
EDGAR has been updated to provide
filers with the ability to include cover
page tags within any Inline XBRL
document set for submission form types
10-K, 10-K/A, 10-KT, 10-KT/A, 10-Q,
10-Q/A, 10-QT, 10-QT/A, 8-K, 8-K/A,
8-K12B, 8-K12B/A, 8-K12G3, 8-
K12G3/A, 8-K15D5, 8—-K15D5/A, 20-F,
20-F/A, 20FR12B, 20FR12B/A,
20FR12G, 20FR12G/A, 40-F, 40-F/A,
40FR12B, 40FR12B/A, 40FR12G, and
40FR12G/A. EDGAR validation has been
enhanced to help filers identify any
required tags that are missing or
incomplete. Please refer to Chapter 5
(Constructing Attached Documents and
Document Types), Chapter 6 (Interactive
Data), and Appendix E (Automated
Conformance Rules for EDGAR Data
Fields) of the EDGAR Filer Manual,
Volume II: “EDGAR Filing.”

In addition, EDGAR has been updated
to permit HTML documents that are
included in online submissions to
include references to modules and
segments constructed in either ASCII or
HTML format. See Chapter 5
(Constructing Attached Documents and
Document Types), Chapter 6 (Interactive
Data), and Appendix A (Messages
Reported by EDGAR) of the EDGAR
Filer Manual, Volume II: “EDGAR
Filing.”

EDGAR Release 19.2 made changes to
how Schedule C of submission form
type MA/A and MA-A presents a
“Summary of Schedule C Changes”
button to display only newly added,
edited, or deleted entries. Explanations
of the changes are being added to
Chapter 8 (Preparing and Transmitting

3 See FAST Act Modernization and Simplification
of Regulation S-K, Release 33—-10618 (March 20,
2019) [84 FR 12674].

Online Submissions) of the EDGAR
Filer Manual, Volume II: “EDGAR
Filing.”

Submission form types ATS-N, ATS—
N/MA, ATS-N/UA, ATS-N/CA, ATS—-
N/OFA, ATS-N-C, and ATS-N-W were
updated with revised error messages to
indicate that invalid characters are not
allowed in free-text fields. Filers should
refer to Chapter 5 (Constructing
Attached Documents and Document
Types) of the EDGAR Filer Manual,
Volume II: “EDGAR Filing” for more
details on EDGAR acceptable characters.
See Chapter 8 (Preparing and
Transmitting Online Submissions) of
the EDGAR Filer Manual, Volume II:
“EDGAR Filing.”

In EDGAR Release 19.2, the EDGAR
system was updated to support the 2019
IFRS Taxonomy. Also, EDGAR no
longer supports the superseded 2017
US-GAAP, 2017EXCH and 2016
CURRENCY Taxonomies.*

In Release 33—-10231,5 the
Commission rescinded Form N-SAR as
of June 1, 2018.6 Following a full year
from the rescission of Form N-SAR, this
Release removes Volume IIl and amends
Section 301 of Regulation S-T by
removing the fourth sentence
‘““Additional provisions applicable to
Form N-SAR filers are set forth in the
EDGAR Filer Manual, Volume III: “N—
SAR Supplement,” Version 6 (January
2017).” In addition, the EDGAR Filer
Manual is being updated to inform filers
that EDGAR will no longer accept
submissions of Form N-SAR and related
subtypes.

Along with the adoption of the Filer
Manual, we are amending Rule 301 of
Regulation S-T to provide for the
incorporation by reference into the Code
of Federal Regulations of the current
revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

The updated EDGAR Filer Manual is
available for website viewing and
printing; the address for the Filer
Manual is https://www.sec.gov/info/
edgar/edmanuals.htm. You may also
obtain paper copies of the EDGAR Filer
Manual from the following address:
Public Reference Room, U.S. Securities
and Exchange Commission, 100 F Street
NE, Washington, DC 20549, on official

4Please see https://www.sec.gov/info/edgar/
edgartaxonomies.shtml for a complete list of
supported standard taxonomies.

5 See Investment Company Reporting
Modernization, Release No. 33—10231 (Oct. 13,
2016) [81 FR 81870].

6 As an accommodation for certain filers, EDGAR
continued acceptance of Form N-SAR and related
subtypes through June 30, 2019. See Adoption of
EDGAR Filer Manual, Release No. 33—10518 (July
10, 2018) [83 FR 33119].

business days between the hours of 10
a.m. and 3 p.m.

Because the Filer Manual and the
corresponding rule and form
amendments relate solely to agency
procedures or practice, publication for
notice and comment is not required
under the Administrative Procedure Act
(“APA”).7 It follows that the
requirements of the Regulatory
Flexibility Act8 do not apply.

The effective date for the updated
Filer Manuals and the related rule and
form amendments is July 1, 2019. In
accordance with the APA,° we find that
there is good cause to establish an
effective date less than 30 days after
publication of these rules. The
Commission believes that establishing
an effective date less than 30 days after
publication of these rules is necessary to
coordinate the effectiveness of the
updated Filer Manuals with these
system upgrades.

Statutory Basis

We are adopting the amendments to
Regulation S-T under the authority in
Sections 6, 7, 8, 10, and 19(a) of the
Securities Act of 1933,10 Sections 3, 12,
13, 14, 15, 15B, 23, and 35A of the
Securities Exchange Act of 1934,11
Section 319 of the Trust Indenture Act
of 1939,12 and Sections 8, 30, 31, and 38
of the Investment Company Act of
1940.13

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

Text of the Amendments

In accordance with the foregoing, title
17, chapter II of the Code of Federal
Regulations is amended as follows:

PART 232 REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The authority citation for part 232
continues to read in part as follows:

Authority: 15 U.S.C. 77c, 771, 77g, 77h,
77§, 77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m,
78n, 780(d), 78w(a), 781l, 80a—6(c), 80a—8,
80a—29, 80a—30, 80a—-37, 7201 et seq.; and 18
U.S.C. 1350, unless otherwise noted.

* * * * *

m 2. Section 232.301 is revised to read
as follows:

75 U.S.C. 553(b)(A).

85 U.S.C. 601-612.

95 U.S.C. 553(d)(3).

1015 U.S.C. 771, 77g, 77h, 77j, and 77s(a).

1115 U.S.C. 78c, 781, 78m, 78n, 780, 780—4, 78w,
and 78I

1215 U.S.C. 77sss.

1315 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.
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§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets forth the
technical formatting requirements for
electronic submissions. The
requirements for becoming an EDGAR
Filer and updating company data are set
forth in the updated EDGAR Filer
Manual, Volume I: “General
Information,” Version 33 (June 2019).
The requirements for filing on EDGAR
are set forth in the updated EDGAR Filer
Manual, Volume II: “EDGAR Filing,”
Version 51 (June 2019). All of these
provisions have been incorporated by
reference into the Code of Federal
Regulations, which action was approved
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. You must comply with
these requirements in order for
documents to be timely received and
accepted. The EDGAR Filer Manual is
available for website viewing and
printing; the address for the Filer
Manual is https://www.sec.gov/info/
edgar/edmanuals.htm. You can obtain
paper copies of the EDGAR Filer
Manual at the following address: Public
Reference Room, U.S. Securities and
Exchange Commission, 100 F Street NE,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. You can also
inspect the document at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call 202-741-6030, or go to: https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

By the Commission.

Dated: June 7, 2019
Jill M. Peterson,

Assistant Secretary.
[FR Doc. 2019-13922 Filed 6-28-19; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9857]

RIN 1545-BL11

Recognition and Deferral of Section
987 Gain or Loss; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to final regulations (TD

9857) that were published in the
Federal Register on Monday, May 13,
2019. The final regulations are relating
to combinations and separations of
qualified business units (QBUs) subject
to section 987 and the recognition and
deferral of foreign currency gain or loss
with respect to a QBU subject to section
987 in connection with certain QBU
terminations and certain other
transactions involving partnerships.
DATES: This correction is effective on
July 1, 2019.

FOR FURTHER INFORMATION CONTACT:
Steven D. Jensen at (202) 317-6938 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9857) that
are the subject of this correction are
issued under section 987 of the Internal
Revenue Code.

Need for Correction

As published May 13, 2019 (84 FR
20790) the final regulations (TD 9857)
contain errors that need to be corrected.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.987-0 is amended by
revising the entries of the table of
contents for § 1.987-12(b) and (j) to read
as follows:

§1.987-0 Table of contents.

* * * * *

§1.987-12 Deferral of section 987 gain or
loss.
* * * * *

(b) Gain and loss recognition in
connection with a deferral event.
* * * * *
(j) Applicability date.

*

* * * *

m Par. 3. Section 1.987-2 is amended by
revising the fifth sentence of paragraph
(c)(9)(iii) and revising paragraph (e)(1)
to read as follows:

§1.987-2 Attribution of items to eligible
QBUs; definition of a transfer and related
rules.

* * * * *

(c)
(9) *
(iii) * * * A separation may also
result when a section 987 QBU that is
subject to a grouping election under
§ 1.987-1(b)(2)(ii) changes its functional
currency. * * *
* * * * *

(e) * % %

(1) In general. Except as set forth in
paragraph (e)(2) of this section, this
section is applicable as specified in
§1.987-11.

* * * * *

m Par. 4. Section 1.987—4 is amended by
revising the third sentence of paragraph
(£)(2) to read as follows:

EE
* %

§1.987-4 Determination of net
unrecognized section 987 gain or loss of a
section 987 QBU.

* * * * *

(f)**‘k

(2) * * * For purposes of determining
the owner functional currency net value
of the separated QBUs on the last day
of the taxable year preceding the taxable
year of separation under paragraphs
(d)(1)(B) and (e) of this section, the
balance sheets of the separated QBUs on
that day will be deemed to reflect the
assets and liabilities reflected on the
balance sheet of the separating QBU on
that day, apportioned between the
separated QBUs in a reasonable manner
that takes into account the assets and
liabilities reflected on the balance sheets
of the separated QBUs immediately after

the separation. * * *
* * * * *

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 2019-13615 Filed 6—28—19; 8:45 am]
BILLING CODE 4830-01-P

OFFICE OF THE DIRECTOR OF
NATIONAL INTELLIGENCE

32 CFR Part 1701

Privacy Act of 1974: System of
Records

AGENCY: Office of the Director of
National Intelligence.

ACTION: Final rule.

SUMMARY: The Office of the Director of
National Intelligence (ODNI) exempts a
new system of records (Continuous
Evaluation System) from the
requirements of the Privacy Act to the
extent that information in the system is
subject to the Privacy Act’s exemption
provisions. The ODNI also adds a new
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section which restores and updates a list
of all ODNI systems of records that are
subject to Privacy Act exemption.

DATES: This rule is effective July 1,

2019.

FOR FURTHER INFORMATION CONTACT: Ms.
Patricia Gaviria, Director, Information
Management Division, (301-243—-1054).
SUPPLEMENTARY INFORMATION: In
compliance with the Privacy Act, 5
U.S.C. 552a(e)(4), ODNI has already
described in the notice section of the
Federal Register (83 FR 61395,
document 18-25970), published on
November 29, 2018, the following new
system of records: Continuous
Evaluation System (ODNI/NCSC-003).
This new system of records facilitates
implementation of the National
Counterintelligence and Security Center
(NCSC) Continuous Evaluation system,
which conducts ongoing automated
checks of security-relevant databases to
ensure that individuals who have been
determined to be eligible for access to
classified information or to hold a
sensitive position remain eligible, as
required by Executive Orders 12968 as
amended (Access to Classified
Information), and 13467 as amended
(Reforming Processes Related to
Suitability for Government
Employment, Fitness for Contractor
Employees, and Eligibility for Access to
Classified National Security
Information). The system of records will
contain biographic and personnel
security-relevant records pertaining to
current Executive Branch employees,
detailees, contractors, and other
sponsored individuals (enrollees).

In its final rule, the ODNI exempts the
above new system of records,
Continuous Evaluation System (ODNI/
NCSC-003), from certain provisions of
the Privacy Act to prevent the
compromise of classified information
and to ensure the integrity of any law
enforcement, counterintelligence, or
administrative investigation that may be
undertaken with respect to the subject
of the record.

In addition, this ODNI final rule
restores and updates the list of ODNI
exempt systems of records at 32 CFR
1701.22, as redesignated. The original
list had been deleted by final action
published at 80 FR 63427 (October 20,
2015). The restored list reflects the
updated break-down of exempt systems
of records by ODNI component.

Regulatory Flexibility Act

This final rule affects the manner in
which ODNI collects and maintains
information about individuals. ODNI
certifies that this rulemaking does not
have a significant economic impact on

a substantial number of small entities.
Accordingly, pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 601-612, no
regulatory flexibility analysis is required
for this rule.

Small Entity Inquiries

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires ODNI to comply with
small entity requests for information
and advice about compliance with
statutes and regulations within ODNI
jurisdiction. Any small entity that has a
question regarding this document may
address it to the information contact
listed above. Further information
regarding SBREFA is available on the
Small Business Administration’s web
page at http://www.sga.gov/advo/law/
law_lib.html.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that ODNI
consider the impact of paperwork and
other burdens imposed on the public
associated with the collection of
information. There are no information
collection requirements associated with
this final rule and therefore no analysis
of burden is required.

Executive Order 12866, Regulatory
Planning and Review

This final rule is not a “significant
regulatory action” within the meaning
of Executive Order 12866. This rule
does not have an annual effect on the
economy of $100 million or more or
otherwise adversely affect the economy
or sector of the economy in a material
way; does not create inconsistency with,
or interfere with, other agency action;
does not materially alter the budgetary
impact of entitlements, grants, fees, or
loans or the rights and obligations of
recipients thereof; and does not raise
legal or policy issues arising out of legal
mandates, the President’s priorities or
the principles set forth in the Executive
Order. Accordingly, further regulatory
evaluation is not required.

Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, 109 Stat. 48 (Mar. 22, 1995),
requires Federal agencies to assess the
effects of certain regulatory actions on
State, local, and tribal governments, and
the private sector. This final rule
imposes no Federal mandate on any
State, local, or tribal government or on
the private sector. Accordingly, no
UMRA analysis of economic and
regulatory alternatives is required.

Executive Order 13132, Federalism

Executive Order 13132 requires ODNI
to examine the implications for the
distribution of power and
responsibilities among the various
levels of government resulting from this
final rule. ODNI concludes that the final
rule does not affect the rights, roles and
responsibilities of the States, involves
no preemption of State law, and does
not limit State policymaking discretion.
This rule has no federalism implications
as defined by the Executive Order.

Environmental Impact

ODNI has reviewed this action for
purposes of the National Environmental
Policy Act of 1969 (NEPA), 42 U.S.C.
4321-4347, and has determined that
this action does not have a significant
effect on the human environment.

Energy Impact

The energy impact of this action has
been assessed in accordance with the
Energy Policy and Conservation Act
(EPCA), Public Law 94—-163, as
amended, 42 U.S.C. 6362. This
rulemaking is not a major regulatory
action under the provisions of the
EPCA.

List of Subjects in 32 CFR Part 1701

Privacy Act, Records.

For the reasons set forth above, ODNI
amends 32 CFR part 1701 as follows:

PART 1701—ADMINISTRATION OF
RECORDS UNDER THE PRIVACY ACT
OF 1974

m 1. The authority citation for part 1701
continues to read as follows:

Authority: 50 U.S.C. 3002-3231; 5 U.S.C.
552a.

Subpart B—Exemption of Record
Systems Under the Privacy Act

§§1701.21, 1701.22, and 1701.23
[Removed]

m 2. Remove §§ 1701.21 through
1701.23.

§1701.24 [Redesignated as §1701.21]

m 3. Redesignate § 1701.24 as § 1701.21
and revise newly redesignated § 1701.21
to read as follows:

§1701.21 Exemption of the Office of the
Director of National Intelligence (ODNI)
systems of records.

(a) ODNI exempts the systems of
records listed in § 1701.22 from the
requirements of paragraphs (c)(3); (d)(1),
(2), (3) and (4); (e)(1) and (e)(4)(G), (H),
and (I); and (f) of the Privacy Act (5
U.S.C. 552a) to the extent that
information in the system is subject to
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exemption pursuant to paragraph (k)(1),
(k)(2), or (k)(5) of the Act as noted in
§1701.22. ODNI also derivatively
preserves the exempt status of records it
receives from source agencies when the
reason for the exemption remains valid,
as set forth in §1701.20.

(b) Systems of records utilized by the
Office of the Intelligence Community
Inspector General (ICIG) are additionally
exempted from the requirements of
paragraphs (c)(4); (e)(2); (e)(3); (e)(5);
(€)(8); (e)(12); and (g) of the Privacy Act
(5 U.S.C. 552a) to the extent that
information in the system is subject to
exemption pursuant to paragraph (j)(2)
of the Privacy Act (5 U.S.C. 552a).

(c) Exemption of records in these
systems from any or all of the
enumerated requirements may be
necessary for the following reasons:

(1) From paragraph (c)(3) of the
Privacy Act (5 U.S.C. 552a) (accounting
of disclosures) because an accounting of
disclosures from records concerning the
record subject would specifically reveal
an intelligence or investigative interest
on the part of ODNI or the recipient
agency and could result in release of
properly classified national security or
foreign policy information.

(2) From paragraph (c)(4) of the
Privacy Act (5 U.S.C. 552a) (notice of
amendment to record recipients)
because the system is exempted from
the access and amendment provisions of
paragraph (d) of the Privacy Act.

(3) From paragraphs (d)(1) through (4)
of the Privacy Act (5 U.S.C. 552a)
(record subject’s right to access and
amend records) because affording access
and amendment rights could alert the
record subject to the investigative
interest of intelligence or law
enforcement agencies or compromise
sensitive information classified in the
interest of national security. In the
absence of a national security basis for
exemption, records in this system may
be exempted from access and
amendment to the extent necessary to
honor promises of confidentiality to
persons providing information
concerning a candidate for position.
Inability to maintain such
confidentiality would restrict the free
flow of information vital to a
determination of a candidate’s
qualifications and suitability.

(4) From paragraph (e)(1) of the
Privacy Act (5 U.S.C. 552a) (maintain
only relevant and necessary records)
because it is not always possible to
establish relevance and necessity before
all information is considered and
evaluated in relation to an intelligence
concern. In the absence of a national
security basis for exemption under
paragraph (k)(1) of the Privacy Act (5

U.S.C. 552a), records in this system may
be exempted from the relevance
requirement pursuant to paragraphs
(k)(2) and (5) of the Privacy Act (5
U.S.C. 552a) because it is not possible
to determine in advance what exact
information may assist in determining
the qualifications and suitability of a
candidate for position. Seemingly
irrelevant details, when combined with
other data, can provide a useful
composite for determining whether a
candidate should be appointed.

(5) From paragraph (e)(2) of the
Privacy Act (5 U.S.C. 552a) (collection
directly from the individual) because
application of this provision would alert
the subject of a counterterrorism
investigation, study, or analysis to that
fact, permitting the subject to frustrate
or impede the activity. Counterterrorism
investigations necessarily rely on
information obtained from third parties
rather than information furnished by
subjects themselves.

(6) From paragraph (e)(3) of the
Privacy Act (5 U.S.C. 552a) (provide
Privacy Act Statement to subjects
furnishing information) because the
system is exempted from requirements
in paragraph (e)(2) of the Privacy Act to
collect information directly from the
subject.

(7) From paragraphs (e)(4)(G) and (H)
of the Privacy Act (5 U.S.C. 552a)
(publication of procedures for notifying
subjects of the existence of records
about them and how they may access
records and contest contents) because
the system is exempted from provisions
in paragraph (d) of the Privacy Act (5
U.S.C. 552a) regarding access and
amendment, and from the requirement
in paragraph (f) of the Privacy Act to
promulgate agency rules for notification,
access, and amendment. Nevertheless,
ODNI has published notice concerning
notification, access, and contest
procedures because it may in certain
circumstances determine it appropriate
to provide subjects access to all or a
portion of the records about them in a
system of records.

(8) From paragraph (e)(4)(I) of the
Privacy Act (5 U.S.C. 552a) (identifying
sources of records in the system of
records) because identifying sources
could result in disclosure of properly
classified national defense or foreign
policy information, intelligence sources
and methods, and investigatory
techniques and procedures.
Notwithstanding its exemption from
this requirement, ODNI identifies record
sources in broad categories sufficient to
provide general notice of the origins of
the information it maintains in its
systems of records.

(9) From paragraph (e)(5) of the
Privacy Act (5 U.S.C. 552a) (maintain
timely, accurate, complete and up-to-
date records) because many of the
records in the system are derived from
other domestic and foreign agency
record systems over which ODNI
exercises no control. In addition, in
collecting information for
counterterrorism, intelligence, and law
enforcement purposes, it is not possible
to determine in advance what
information is accurate, relevant, timely,
and complete. With the passage of time
and the development of additional facts
and circumstances, seemingly irrelevant
or dated information may acquire
significance. The restrictions imposed
by paragraph (e)(5) of the Privacy Act (5
U.S.C. 552a) would limit the ability of
intelligence analysts to exercise
judgment in conducting investigations
and impede development of intelligence
necessary for effective counterterrorism
and law enforcement efforts.

(10) From paragraph (e)(8) of the
Privacy Act (5 U.S.C. 552a) (notice of
compelled disclosures) because
requiring individual notice of legally
compelled disclosure poses an
impossible administrative burden and
could alert subjects of counterterrorism,
law enforcement, or intelligence
investigations to the previously
unknown fact of those investigations.

(11) From paragraph (e)(12) of the
Privacy Act (public notice of matching
activity) because, to the extent such
activities are not otherwise excluded
from the matching requirements of the
Privacy Act (5 U.S.C. 552a), publishing
advance notice in the Federal Register
would frustrate the ability of
intelligence analysts to act quickly in
furtherance of analytical efforts.

(12) From paragraph (f) of the Privacy
Act (5 U.S.C. 552a) (agency rules for
notifying subjects to the existence of
records about them, for accessing and
amending records, and for assessing
fees) because the system is exempt from
provisions in paragraph (d) of the
Privacy Act regarding access and
amendment of records by record
subjects. Nevertheless, ODNI has
published agency rules concerning
notification of a subject in response to
his request if any system of records
named by the subject contains a record
pertaining to him and procedures by
which the subject may access or amend
the records. Notwithstanding
exemption, ODNI may determine it
appropriate to satisfy a record subject’s
access request.

(13) From paragraph (g) of the Privacy
Act (5 U.S.C. 552a) (civil remedies) to
the extent that the civil remedies relate
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to provisions of 5 U.S.C. 552a from
which this rule exempts the system.
m 4. Add new §1701.22 toread as
follows:

§1701.22 ODNI systems of records
subject to exemption.

(a) ODNI systems of records subject to
exemption:

(1) Manuscript, Presentation, and
Resume Review Records (ODNI-01), 5
U.S.C. 552a(k)(1).

(2) Executive Secretary Action
Management System Records (ODNI-
02), 5 U.S.C. 552a(k)(1).

(3) Public Affairs Office Records
(ODNI-03), 5 U.S.C. 552a(k)(1).

(4) Office of Legislative Affairs
Records (ODNI-04), 5 U.S.C. 552a(k)(1).

(5) ODNI Guest Speaker Records
(ODNI-05), 5 U.S.C. 552a(k)(1).

(6) Office of General Counsel Records
(ODNI-06), 5 U.S.C. 552a(k)(1), (2), and
(5).

(7) Intelligence Community CGustomer
Registry (ODNI-09), 5 U.S.C. 552a(k)(1).

(8) Office of Intelligence Community
Equal Employment Opportunity and
Diversity Records (ODNI-10), 5 U.S.C.
552a(k)(1), (2), and (5).

(9) Office of Protocol Records (ODNI-
11), 5 U.S.C. 552a(k)(1).

(10) Intelligence Community Security
Clearance and Access Approval
Repository (ODNI-12), 5 U.S.C.
552a(k)(1), (2), and (5).

(11) Security Clearance Reform
Research and Oversight Records (ODNI-
13), 5 U.S.C. 552a(k)(1), (2), and (5).

(12) Civil Liberties and Privacy Office
Complaint Records (ODNI-14), 5 U.S.C.
552a(k)(1), (2), and (5).

(13) Mission Outreach and
Collaboration Records (ODNI-15), 5
U.S.C. 552a(k)(1).

(14) ODNI Human Resource Records
(ODNI-16), 5 U.S.C. 552a(k)(1).

(15) ODNI Personnel Security Records
(ODNI-17), 5 U.S.C. 552a(k)(1), (2), and
(5).

(16) ODNI Freedom of Information
Act, Privacy Act, and Mandatory
Declassification Review Request
Records (ODNI-18), 5 U.S.C. 552a(k)(1),
(2), and (5).

(17) ODNI Information Technology
Systems Activity and Access Records
(ODNI-19), 5 U.S.C. 552a(k)(1), (2), and
(5).

(18) ODNI Security Clearance
Reciprocity Hotline Records (ODNI-20),
5 U.S.C. 552a(k)(1) and (5).

(19) ODNI Information Technology
Network Support, Administration and
Analysis Records (ODNI-21), 5 U.S.C.
552a(k)(1).

(20) Insider Threat Program Records
(ODNI-22), 5 U.S.C. 552a(k)(1), (2), and
(5).

(b) ODNI/National
Counterintelligence and Security Center
(NCSC) systems of records:

(1) Damage Assessment Records
(ODNI/NCIX-001), 5 U.S.C. 552a(k)(1)
and (2).

(2) Counterintelligence Trends
Analyses Records (ODNI/NCSC-002), 5
U.S.C. 552a(k)(1) and (2).

(3) Continuous Evaluation Records
(ODNI/NCSC-003), 5 U.S.C. 552a(k)(1),
(2), and (5).

(c) ODNI/National Counterterrorism
Center (NCTC) systems of records:

(1) NCTC Access Authorization
Records (ODNI/NCTC-002), 5 U.S.C.
552a(k)(1).

(2) NCTC Telephone Directory (ODNI/
NCTC-003), 5 U.S.C. 552a(k)(1).

(3) NCTC Knowledge Repository
(ODNI/NCTC-004), 5 U.S.C. 552a(k)(1)
and (2).

(4) NCTC Current (ODNI/NCTC-005),
5 U.S.C. 552a(k)(1) and (2).

(5) NCTC Partnership Management
Records (ODNI/NCTC-006), 5 U.S.C.
552a(k)(1).

(6) NCTC Tacit Knowledge
Management Records (ODNI/NCTC-
007), 5 U.S.C. 552a(k)(1).

(7) NCTC Terrorism Analysis Records
(ODNI/NCTC-008), 5 U.S.C. 552a(k)(1)
and (2).

(8) Terrorist Identities Records (ODNI/
NCTC-009), 5 U.S.C. 552a(k)(1) and (2).
(d) ODNI/Office of the Intelligence
Community Inspector General (ICIG)

systems of records:

(1) OIG Human Resources Records
(ODNI/OIG-001), 5 U.S.C. 552a(k)(1)
and (5).

(2) OIG Experts Contact Records
(ODNI/0OIG-002), 5 U.S.C. 552a(k)(1)
and (5).

(3) OIG Investigation and Interview
Records (ODNI/OIG-003), 5 U.S.C.
552a(j)(2); (k)(1), (2), and (5).

Dated: June 12, 2019.

Deirdre M. Walsh,

Chief Operating Officer, Office of the Director
of National Intelligence.

[FR Doc. 2019-12987 Filed 6—28-19; 8:45 am]
BILLING CODE 3910-A79-P—P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[Docket Number USCG-2019-0526]
RIN 1625-AA00

Safety Zone; Corpus Christi Bay,
Corpus Christi, TX

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain navigable waters of Corpus
Christi Bay, Corpus Christi, TX. This
safety zone is necessary to protect
personnel, vessels, and the marine
environment from potential hazards
associated with firework displays. Entry
of vessels or persons into this zone is
prohibited unless authorized by the
Captain of the Port Sector Corpus
Christi or a designated representative.
DATES: This rule is effective from 9 p.m.
until 10 p.m. on July 4, 2019.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0526 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Margaret
Brown, Sector Corpus Christi
Waterways Management Division, U.S.
Coast Guard; telephone 361-939-5130,
email Margaret.A.Brown@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(3)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish this
safety zone by July 4, 2019 and lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
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this rule would be contrary to the public
interest because immediate action is
needed to provide for the safety of life
on these navigable waters.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector Corpus
Christi (COTP) has determined that
potential hazards associated with the
fireworks display occurring on July 4,
2019 will be a safety concern for anyone
within a 1,000-foot radius of the
fireworks display. This rule is necessary
to protect personnel, vessels, and the
marine environment before, during, and
after the scheduled firework displays.

IV. Discussion of the Rule

This rule establishes a safety zone
from 9 p.m. until 10 p.m. on July 4,
2019. The safety zone will cover all
navigable waters within 1,000 feet of the
fireworks barge located in the
approximate position 027°48’05.51” N,
097°23'13.89” W in Corpus Christi, TX.
The duration of the zone is intended to
protect personnel, vessels, and the
marine environment before, during, and
after the scheduled firework displays.
No vessel or person will be permitted to
enter the safety zones without obtaining
permission from the COTP or a
designated representative.

Entry into the safety zone is
prohibited unless authorized by the
COTP or a designated representative. A
designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard assigned to
units under the operational control of
USCG Sector Corpus Christi. Persons or
vessels desiring to enter or pass through
the zones must request permission from
the COTP or a designated representative
on VHF-FM channel 16 or by telephone
at 361-939-0450. If permission is
granted, all persons and vessels shall
comply with the instructions of the
COTP or designated representative. The
COTP or a designated representative
will inform the public through
Broadcast Notices to Mariners (BNMs)
of the enforcement times and dates for
the safety zones.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and

benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, duration, and
location of the safety zone. This rule
will impact a small designated area of
the Corpus Christi Bay for 1 hour during
a time that vessel traffic is normally
low. Moreover, the Coast Guard will
issue BNMs via VHF—FM marine
channel 16 about the zones and the rule
allows vessels to seek permission to
enter the zones.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary safety zone may be small
entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business

Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01 and Environmental
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Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
temporary fixed safety zone around
display barge located in Corpus Christi
Bay at position 27°48705.51” N,
097°23'13.89” W. It is categorically
excluded from further review under
paragraph L60(A), in Table 3-1 of U.S.
Coast Guard Environmental Planning
Implementing Procedures 5090.1.
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08-0526 to read as
follows:

§165.T08-0526 Safety Zone; Corpus
Christi Bay, Corpus Christi, TX.

(a) Location. The following area is a
temporary safety zone: All navigable
waters of Corpus Christi Bay
encompassing a 1000-foot radius around
a fireworks display barge in the
approximate position of 027°48'05.51”
N, 097°23’13.89” W, in Corpus Christi,
TX.

(b) Effective period. This section is
effective from 9 p.m. until 10 p.m. on
July 4, 2019.

(c) Regulations. (1) The general
regulations in § 165.33 apply. Entry into
these zones is prohibited unless
authorized by the Captain of the Port
Sector Corpus Christi (COTP) or a
designated representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Corpus Christi.

(2) Persons or vessels desiring to enter
or pass through the zones must request
permission from the COTP or a
designated representative on VHF-FM
channel 16 or by telephone at 361-939—
0450.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the COTP or
designated representative.

(d) Information broadcasts. The COTP
or a designated representative will
inform the public through Broadcast
Notices to Mariners (BNMs) of the
enforcement times and date for these
safety zones.

Dated: June 20, 2019.
E.J. Gaynor,

Captain, U.S. Coast Guard, Captain of the
Port Sector Corpus Christi.

[FR Doc. 2019-14014 Filed 6-28-19; 8:45 am]
BILLING CODE 9110-04-P

TABLE 1
[Datum NAD 1983]

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2019-0546]

Safety Zones; Recurring Safety Zones
in Captain of the Port Sault Sainte
Marie Zone for Events Beginning in
July 2019

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
established safety zones for maritime
events starting in July, 2019 to provide
for the safety of life on navigable
waterways. Our regulation for safety
zones within the Captain of the Port
Sault Sainte Marie Zone identifies the
regulated area for these safety zones.
During the enforcement periods, vessels
must stay out of the established safety
zone and may only enter with
permission from the designated
representative of the Captain of the Port
Sault Sainte Marie.

DATES: The regulations in 33 CFR
165.918 will be enforced for the safety
zones identified in Table 1 of the
SUPPLEMENTARY INFORMATION section
below for the dates and times specified.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
publication, call or email LT Sean
Murphy, Waterways Management, Coast
Guard Sector Sault Sainte Marie, U.S.
Coast Guard; telephone 906-635-3223,
email Sean.V.Murphy@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones in
33 CFR 165.918 as per the time, dates,
and locations in Table 1.

Event

Location

Event Date

(1) Festivals of Fireworks Celebra-
tion Fireworks; St. Ignace, MI.

(2) Canada Day Celebration Fire-
works; Sault Sainte Marie, MI.

Starline  Mill
084°43'18.13” W.

Soo Locks North East
084°20'17.64” W.

All U.S. navigable waters of East Moran Bay within an approximate
350-foot radius from the fireworks launch site at the end of the
45°52'24.62” N,

Slip, centered in position:

All U.S. navigable waters of the St. Marys River within an approxi-
mate 600-foot radius from the fireworks launch site, centered ap-
proximately 160 yards north of the U.S. Army Corps of Engineers

position 46°3020.40” N,

Pier, at

July 4 and Saturday nights June
29 to August 31, 2019; 30 min-
utes before sunset and 30 min-
utes after the end of the fire-
works display.

July 1, 2019 from 10 p.m. to 11
p.m.
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TABLE 1—Continued
[Datum NAD 1983]

Event

Location

Event Date

(38) Bay Harbor Yacht Club Fourth
of July Celebration Fireworks;
Petoskey, Ml.

(4) Marquette Fourth of July Cele-
bration Fireworks; Marquette, MI.

(5) Munising Fourth of July Cele-
bration Fireworks; Munising, MI.

(6) Sault Sainte Marie Fourth of
July Celebration Fireworks; Sault
Sainte Marie, MI.

(7) Mackinac Island Fourth of July
Celebration Fireworks; Mackinac
Island, MI.

(8) Harbor Springs Fourth of July
Celebration Fireworks; Harbor
Springs, MI.

(9) Petoskey Fourth of July Cele-
bration Fireworks; Petoskey, MI.

(10) Boyne City Fourth of July
Celebration Fireworks; Boyne
City, MI.

(11) Alpena Fourth of July Celebra-
tion Fireworks; Alpena, MI.

(12) Traverse City Fourth of July
Celebration Fireworks; Traverse
City, MI.

(13) National Cherry Festival Finale
Fireworks; Traverse City, MI.

All U.S. navigable waters of Lake Michigan and Bay Harbor Lake
within the arc of a circle with an approximate 840-foot radius from
the fireworks launch site located on a barge in position 45°21'50”
N, 085°01'37” W.

All U.S. navigable waters of Marquette Harbor within an approximate
840-foot radius of the fireworks launch site, centered in position
46°32'23.0” N, 087°23'13.1” W.

All U.S. navigable waters of South Bay within an approximate 800-
foot radius from the fireworks launch site at the end of the
Munising City Dock, centered in position: 46°24’50.08” N,
086°39'08.52” W.

All U.S. navigable waters of the St. Marys River within an approxi-
mate 700-foot radius around the eastern portion of the U.S. Army
Corps of Engineers Soo Locks North East Pier, centered in posi-
tion: 46°30'19.66” N, 084°20'31.61” W.

All U.S. navigable waters of Lake Huron within an approximate 420-
foot radius of the fireworks launch site, centered approximately
1000 yards west of Round Island Passage Light, at position
45°50'34.92” N, 084°37’38.16” W.

All U.S. navigable waters of Lake Michigan and Harbor Springs Har-
bor within the arc of a circle with an approximate 700-foot radius
from the fireworks launch site located on a barge in position
45°25’30” N, 084°59'06” W.

All U.S. navigable waters of Lake Michigan and Petoskey Harbor, in
the vicinity of Bay Front Park, within the arc of a circle with an ap-
proximate 720-foot radius from the fireworks launch site located in
position 45°22°40” N, 084°57°30” W.

All U.S. navigable waters of Lake Charlevoix, in the vicinity of Vet-
erans Park, within the arc of a circle with an approximate 1400-foot
radius from the fireworks launch site located in position 45°13'30”
N, 085°01’40” W.

All U.S. navigable waters of Lake Huron within an approximate 1000-
foot radius of the fireworks launch site located near the end of
Mason Street, South of State Avenue, at position 45°02'42” N,
083°26'48” W.

All U.S. navigable waters of the West Arm of Grand Traverse Bay
within the arc of a circle with an approximate 840-foot radius from
the fireworks launch site located on a barge in position 44°46'12”
N, 085°37°06” W.

All U.S. navigable waters of the West Arm of Grand Traverse Bay
within the arc of a circle with an approximate 840-foot radius from
the fireworks launch site located on a barge in position 44°46'12”
N, 085°37°06” W.

July 3, 2019 from 10 p.m. to 11:30
p.m.

July 4, 2019 from 9 p.m. to 11
p.m. Rain date July 5, 2019
from 9 p.m. to 11 p.m.

July 4, 2019 from 10:30 p.m. to
11:30 p.m. Rain date July 5,
2019 from 10:30 p.m. to 11:30

p.m.

July 4, 2019 from 9 p.m. to 11
p.m. Rain date July 5, 2019
from 9 p.m. to 11 p.m.

July 4, 2019 from 9 p.m. to 11:30
p.m. Rain date July 5, 2019
from 9 p.m. to 11:30 p.m.

July 4, 2019 from 10 p.m. to 11
p.m. Rain date July 5, 2019
from 10 p.m. to 11 p.m.

July 4, 2019 from 9:30 p.m. to
11:30 p.m. Rain date July 5,
2019 from 9:30 p.m. to 11:30

p.m.

July 4, 2019 from 10 p.m. to 11:30
p.m. Rain date July 5, 2019
from 10 p.m. to 11:30 p.m.

July 4, 2019 from 9 p.m. to 11:30
p.m. Rain date July 5, 2019
from 9 p.m. to 11:30 p.m.

July 4, 2019 from 9 p.m. to 11
p.m. Rain date July 5, 2019
from 9 p.m. to 11 p.m.

July 6, 2019 from 9:30 p.m. to 11
p.m.

This action is being taken to provide
for the safety of life on navigable
waterways during the fireworks
displays. The regulations for safety
zones within the Captain of the Port
Sault Sainte Marie Zone, §165.918,
apply for these fireworks displays.

This notice of enforcement is issued
under authority of 33 CFR 165.918 and
5 U.S.C. 552(a). In addition to this
notice of enforcement in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via Broadcast Notice to Mariners or
Local Notice to Mariners. If the Captain
of the Port Sault Sainte Marie
determines that the safety zone need not
be enforced for the full duration stated
in this notice of enforcement he or she
may use a Broadcast Notice to Mariners

to grant general permission to enter the
respective safety zone.

Dated: June 26, 2019.
P.S. Nelson,

Captain, U.S. Coast Guard, Captain of the
Port Sault Sainte Marie.

[FR Doc. 2019-13998 Filed 6—-28-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0465]
RIN 1625-AA00

Safety Zone; Canalside 4th of July,
Lake Erie, Buffalo, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within a 560-foot
radius of the launch site located near
the Buffalo Outer Harbor, Buffalo, NY.
This safety zone is intended to restrict
vessels from portions of the Buffalo
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Outer Harbor and Lake Erie during the
Canalside 4th of July fireworks display.
The safety zone is necessary to protect
mariners and vessels from potential
hazards associated with a fireworks
display. Entry of vessels or persons into
this zone is prohibited unless
specifically authorized by the Captain of
the Port Buffalo or a designated
representative.

DATES: This rule is effective from 10
p-m. on July 4, 2019 through 10:30 p.m.
on July 5, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019
0465 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Sean Dolan, Chief Waterways
Management Division, U.S. Coast
Guard; telephone 716-843—9322, email
D09-SMB-SECBuffalo-WWM@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event sponsor did not submit notice to
the Coast Guard with sufficient time
remaining before the event to publish an
NPRM. Delaying the effective date of
this rule to wait for a comment period
to run would be impracticable and
contrary to the public interest by
inhibiting the Coast Guard’s ability to
protect spectators and vessels from the
hazards associated with a fireworks
display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for

making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30-day notice period to run
would be impracticable and contrary to
the public interest.

III. Legal Authority and Need for Rule

The legal basis for the rule is the
Coast Guard’s authority to establish
safety zones under 46 U.S.C. 70034
(previously 33 U.S.C. 1231), 70051; 33
CFR 1.05-1, 6.04-1, 6.04—6 and 160.5;
Department of Homeland Security
Delegation No. 0170.1.

The Captain of the Port Buffalo
(COTP) has determined that a fireworks
display presents significant risks to the
public safety and property. Such
hazards include premature and
accidental detonations, dangerous
projectiles, and falling or burning
debris. This rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone prior to, during,
and immediately after the fireworks
display.

IV. Discussion of the Rule

This rule establishes a safety zone
from 10 p.m. through 10:30 p.m. on July
4, 2019. In the case of inclement
weather on July 4, the safety zone will
be enforced at the same times on July 5,
2019. The safety zone will cover all
navigable waters of Lake Erie at the
Buffalo Outer Harbor, Buffalo, NY
contained within a 560-foot radius of:
42°52’07.93” N, 078°53°01.86” W.

The duration of the zone is intended
to protect personnel, vessels, and the
marine environment in these navigable
waters while the fireworks event takes
place. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
COTP or a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not

been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the conclusion that this rule
is not a significant regulatory action. We
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone has been designed to allow vessels
to transit around it. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the COTP.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
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and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security

Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule establishes a
temporary safety zone lasting only a half
hour that will prohibit entry within the
established safety zone for the fireworks
display. It is categorically excluded
from further review under paragraph
L[60](a) in Table 3—1 of U.S. Coast
Guard Environmental Planning
Implementing Procedures 5090.1. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0465 to read as
follows:

§165.T09-0465 Safety Zone; Canalside 4th
of July, Lake Erie, Buffalo, NY.

(a) Location. The safety zone will
encompass all waters of Lake Erie at the
Buffalo Outer Harbor; Buffalo, NY
contained within a 560-foot radius of:
42°52’07.93” N, 078°53'01.86” W.

(b) Enforcement period. The
regulation in this section will be
enforced from 10 p.m. through 10:30
p-m. on July 4, 2019. In the case of
inclement weather on July 4, the safety

zone will be enforced at the same times
on July 5, 2019.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or a designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his or her designated on-
scene representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his or her behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Buffalo
or his or her on-scene representative to
obtain permission to do so. The Captain
of the Port Buffalo or his or her on-scene
representative may be contacted via
VHF Channel 16 or alternatively they
may contact the Captain of the Port
Buffalo via landline at 716—-843-9525.
Vessel operators given permission to
enter or operate in the safety zone must
comply with all directions given to
them by the Captain of the Port Buffalo,
or his or her on-scene representative.

Dated: June 25, 2019.
Joseph S. Dufresne,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2019-13949 Filed 6-28-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0513]
RIN 1625-AA00

Safety Zone; Upper Mississippi River,
Miles 483 to 484, Rock Island, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all navigable waters of the Upper
Mississippi River between Mile Marker
(MM) 483 and MM 484. The safety zone
is needed to protect personnel, vessels,
and the marine environment from
potential hazards created by a fireworks
display. Entry of vessels or persons into
this zone is prohibited unless
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specifically authorized by the Captain of
the Port Sector Upper Mississippi River
or a designated representative.

DATES: This rule is effective from 9 p.m.
to 10:30 p.m. on July 3, 2019.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0513 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Christian
Barger, Sector Upper Mississippi River
Waterways Management Division, U.S.
Coast Guard; telephone 314-269-2560,
email Christian.].Barger@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Upper
Mississippi River

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. Recent flooding in the
area prompted the need for a sudden
change in the launch site for the annual
fireworks display from the location
published in 33 CFR 165.801 Table 2,
Line 19, Davenport One Chamber, Red
White and Boom to a location
approximately one-half mile up-river
and immediate action is needed to
respond to the potential safety hazards
associated with the fireworks display. It
is impracticable to publish an NPRM
because we must establish this safety
zone by July 3, 2019 and lack sufficient
time to provide a reasonable comment
period and then consider those
comments before issuing this rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for

making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to respond to the potential
safety hazards associated with the
change in the fireworks display
location.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Upper
Mississippi River (COTP) has
determined that potential hazards
associated with a fireworks display on
July 3, 2019 will be a safety concern for
anyone on the Upper Mississippi River
between Mile Marker (MM) 483 and
MM 484. This rule resulted from a
sudden change in the launch site for the
fireworks display from the location
published in 33 CFR 165.801 Table 2,
line 19, Davenport One Chamber, Red
White and Boom. This rule is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone before,
during, and after the fireworks display.

IV. Discussion of the Rule

This rule establishes a safety zone
from 9 p.m. until 10:30 p.m. on July 3,
2019. The safety zone will cover all
navigable waters of the Upper
Mississippi River between MM 483 and
484. The duration of the zone is
intended to protect personnel, vessels,
and the marine environment in these
navigable waters before, during, and
after an annual fireworks display. No
vessel or person will be permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative. The COTP or
a designated representative will inform
the public of the enforcement date and
times for this safety zone, as well as any
emergent safety concerns that may delay
the enforcement of the zone through
Broadcast Notice to Mariners (BNM),
Local Notices to Mariners (LNMs), and/
or actual notice.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory

alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the duration and location of
the temporary safety zone. This action
involves an annually recurring
fireworks display that is only changing
location to a site approximately one-half
mile up-river due to recent flooding in
the area and only impacts a one-mile
stretch of the Upper Mississippi River
for a short amount of time. All other
details of this event remain as published
in 33 CFR 165.801 Table 2, line 19,
Davenport One Chamber, Red White
and Boom.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
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Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-43701), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting one and one-half hours that
will prohibit entry on the Upper
Mississippi River between MM 483 and
MM 484. It is categorically excluded
from further review under paragraph
160(d) in Table 3—1 of U.S. Coast Guard
Environmental Planning Implementing
Procedures 5090.1. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08-0513 to read as
follows:

§165.T08-0513 Safety Zone; Upper
Mississippi River, Miles 483 to 483, Rock
Island, IL.

(a) Location. The following area is a
safety zone: All navigable waters of the
Upper Mississippi River between Mile
Marker (MM) 483 and MM 484.

(b) Period of enforcement. This
section will be enforced from 9 p.m.
through 10:30 p.m. on July 3, 2019.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23,
persons and vessels are prohibited from
entering the safety zone unless
authorized by the Captain of the Port
Sector Upper Mississippi River (COTP)
or a designated representative. A
designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard assigned to
units under the operational control of
USCG Sector Upper Mississippi River.

(2) Persons or vessels desiring to enter
into or pass through the zone must
request permission from the COTP or a
designated representative. They may be
contacted by telephone at 314-269-
2332.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the COTP or
designated representative.

(d) Informational broadcasts. The
COTP or a designated representative
will inform the public of the
enforcement date and times for this
safety zone, as well as any emergent
safety concerns that may delay the
enforcement of the zone through
Broadcast Notice to Mariners (BNM),
Local Notices to Mariners (LNMs), and/
or actual notice.

Dated: June 25, 2019.
R.M. Scott,

Commander, U.S. Coast Guard, Acting
Captain of the Port Sector Upper Mississippi
River.

[FR Doc. 2019-13947 Filed 6—-28-19; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2018-0176; FRL-9995-44—
Region 6]

Air Plan Approval; New Mexico;
Albuquerque/Bernalillo County; Minor
New Source Review (NSR)
Preconstruction Permitting Program
Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA or the Act), the
Environmental Protection Agency (EPA)
is approving revisions to the New
Mexico State Implementation Plan (SIP)
for the City of Albuquerque-Bernalillo
County minor New Source Review
(NSR) program submitted on January 18,
2018. The EPA is also converting our
earlier conditional approval of the
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minor NSR Preconstruction Permitting
Program to full approval. We are taking
this action in accordance with the Clean
Air Act (CAA, the Act) requirements.
DATES: This rule is effective on July 31,
2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06—0OAR-2018-0176. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
https://www.regulations.gov or in hard
copy at the EPA Region 6 Office, 1201
Elm Street, Suite 500, Dallas, Texas
75270.

FOR FURTHER INFORMATION CONTACT: Ms.
Kyndall Cox, EPA Region 6 Office, Air
Permits Section, 1201 Elm Street, Suite
500, Dallas, TX 75270, 214—-665-8567,
cox.kyndall@epa.gov. To inspect the
hard copy materials, please schedule an
appointment with Ms. Kyndall Cox or
Mr. Bill Deese at 214—-665—-7253.
SUPPLEMENTARY INFORMATION:
Throughout this document ““‘we,
and “our” means the EPA.

EEITS ’s

us,

I. Background

The background for this action is
discussed in detail in our April 24, 2019
proposed approval (84 FR 17129). In
that document we proposed to approve
the revisions to the City of
Albuquerque-Bernalillo County minor
NSR preconstruction permitting
program submitted on January 18, 2018
and to convert the conditional approval
of the minor NSR permitting program to
a full approval. The proposal addressed
the County’s submittal regarding
accelerated permitting procedures,
technical permit revisions, and conflict
of interest and we found the submitted
revisions to be consistent with the
required elements of minor NSR
programs at 40 CFR 51.160-51.164. We
did not receive any comments regarding
our proposal.

II. Final Action

We are approving revisions to the City
of Albuquerque-Bernalillo County
minor NSR permitting program
submitted on January 18, 2018. The
revisions were adopted and submitted
in accordance with the requirements of
the CAA and federal regulations

regarding SIP development at 40 CFR
part 51. Additionally, we have
determined that the submitted revisions
to the City of Albuquerque-Bernalillo
County minor NSR program are
consistent with federal regulations at 40
CFR 51.160-51.164 and the associated
policy and guidance. Therefore, under
section 110 of the Act, the EPA
approves into the New Mexico SIP for
the City of Albuquerque-Bernalillo
County the following revisions adopted
November 8, 2017, and submitted to the
EPA on January 18, 2018:

e 20.11.41.13 NMAG, Application for
Permit;

e 20.11.41.14 NMAG, Public Notice
by Department—Public Participation;

e 20.11.41.15 NMAC, Public
Information Hearing (PIH);

e 20.11.41.28 NMAC, Administrative
and Technical Permit Revisions; and

¢ 20.11.41.32 NMAGC, Accelerated
Review of Application.

We are also approving the following
definitions since they are consistent
with federal requirements for minor
NSR permitting. Specifically, the EPA is
approving the definition of “conflict of
interest”” at 20.11.41.7.J NMAGC, the
definition of “technical permit revision
or technical revision” at 20.11.41.7.RR
NMAC; as well as, the references to
“technical permit revisions” in the
definition of “permit” at 20.11.41.7.EE
NMAC. Because of our final approval of
the January 18, 2018, submitted
revisions, we are converting our prior
conditional approval of the City of
Albuquerque-Bernalillo County minor
NSR permitting program to a full
approval. This action is being taken
under section 110 of the Act.

III. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
revisions to the New Mexico regulations
as described in the Final Action section
above. The EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 6 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be

incorporated in the next update to the
SIP compilation.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
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or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 30, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 24, 2019.
David Gray,
Acting Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52-APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart GG—New Mexico

m 2.In §52.1620, in paragraph (c), the
second table, titled “EPA Approved
Albuquerque/Bernalillo County, NM
Regulations,” is amended by revising
the entry for Part 41 (20.11.41 NMAC)
“Authority to Construct” to read as
follows:

§52.1620 Identification of plan.
* * * * *
(C) * *x %

EPA APPROVED ALBUQUERQUE/BERNALILLO COUNTY, NM REGULATIONS

State ap-
State citation Title/subject proval/effective EPA approval date Explanation
date
Part 41 (20.11.41 NMAC) ....... Authority to Construct ............ 11/08/2017 7/1/2019, [Insert Federal
Register citation].
* * * * *

[FR Doc. 2019-13765 Filed 6—28-19; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2018-0789; FRL-9995-71-
Region 1]

Air Plan Approval; Massachusetts;
Boston Metropolitan Area, Lowell,
Springfield, Waltham, and Worcester
Second 10-Year Carbon Monoxide
Limited Maintenance Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Massachusetts. This revision includes

the second 10-year limited maintenance
plan (LMP) for Carbon Monoxide (CO)
for the Boston Metropolitan Area, as
well as for the cities of Lowell,
Springfield, Waltham, and Worcester.
This LMP addresses maintenance of the
CO National Ambient Air Quality
Standard (NAAQS) for a second 10-year
period beyond the original re-
designation to attainment. This action is
being taken in accordance with the
Clean Air Act.

DATES: This rule is effective on July 31,
2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR—
2018—-0789. All documents in the docket
are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be

publicly available only in hard copy
form. Publicly available docket
materials are available at https://
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Ariel Garcia, Air Quality Branch, U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, 5 Post Office
Square, Suite 100 (mail code: 05-2),
Boston, MA 02109-3912, telephone
number (617) 918-1660, email
garcia.ariel@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:garcia.ariel@epa.gov

Federal Register/Vol.

84, No. 126/Monday, July 1, 2019/Rules and Regulations

31207

9 ¢

“we,” “us,” or “our” is used, we mean

EPA.
Table of Contents

1. Background and Purpose
II. Final Action
III. Statutory and Executive Order Reviews

I. Background and Purpose

On May 16, 2019 (84 FR 22087), EPA
published a Notice of Proposed
Rulemaking (NPRM) for the
Commonwealth of Massachusetts. The
NPRM proposed approval of a SIP
revision consisting of the second 10-
year limited maintenance plan (LMP)
for Carbon Monoxide (CO) for the
Boston Metropolitan Area, as well as for
the cities of Lowell, Springfield,
Waltham, and Worcester. The formal
SIP revision was submitted by
Massachusetts on February 9, 2018.

Other specific requirements for a
second maintenance plan covering a
second 10-year maintenance period, the
utilization of the LMP option, and the
rationale for EPA’s proposed action are
explained in the NPRM and will not be
restated here. No public comments were
received on the NPRM.

II. Final Action

EPA is approving Massachusetts’
second 10-year LMP for CO, for the
Boston Metropolitan area, Lowell,
Springfield, Waltham, and Worcester, as
a revision to the Massachusetts SIP. EPA
is also approving Massachusetts’
alternative CO monitoring strategy for
the Springfield area. EPA’s approval of
this LMP satisfies the CAA section 175A
requirements for the second 10-year
period in the aforementioned CO
maintenance areas.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,

October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

o This action is not an Executive
Order 13771 regulatory action because
this action is not significant under
Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit byAugust 30, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to

enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: June 21, 2019.
Deborah Szaro,
Acting Regional Administrator, EPA Region
1.

Part 52 of chapter I, title 40 of the

Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart W—Massachusetts

m 2.In §52.1120, in paragraph (e),
amend the table by adding an entry
entitled “Carbon Monoxide 2nd 10-Year
Limited Maintenance Plan’’ at the end
of the table to read as follows:

§52.1120 Identification of plan.
* * * * *
(e) * *x %
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MASSACHUSETTS NON REGULATORY

Name of non regulatory SIP

Applicable geographic or

State submittal

! s .
provision nonattainment area date/;z;{gctlve EPA approved date Explanations

Carbon Monoxide 2nd 10-
Year Limited Maintenance
Plan.

Boston Metropolitan Area,
Lowell, Springfield, Wal-
tham, and Worcester.

2/9/2018 7/1/2019 [Insert Federal Reg-
ister citation].

3To determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this column for

the particular provision.

[FR Doc. 2019-13936 Filed 6-28-19; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2018-0630; FRL—9994-36]
Fluopyram; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fluopyram in
or on cranberry; lentil, dry seed; and
pea, dry seed. Bayer CropScience
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective July
1, 2019. Objections and requests for
hearings must be received on or before
August 30, 2019, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0630, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,

Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460—-0001; main telephone number:
(703) 305—-7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2018-0630 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be

received by the Hearing Clerk on or
before August 30, 2019. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2018-0630, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of December
21, 2018 (83 FR 65660) (FRL—9985—67),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7E8638) by Bayer
CropScience, 2.T.W. Alexander Drive,
Research Triangle Park, NC 27709. The
petition requested that 40 CFR 180.661
be amended by establishing tolerances
for residues of the fungicide fluopyram,
N-[2-[3-chloro, -5-(trifluoromethyl)-2-


http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
http://www.regulations.gov
http://www.epa.gov/dockets
mailto:RDFRNotices@epa.gov
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pyridinyl] ethyl]-2-(trifluoromethyl)
benzamide in or on cranberry at 2.0
parts per million (ppm); dry peas at 0.70
ppm; and lentils at 0.70 ppm. That
document referenced a summary of the
petition prepared by Bayer CropScience,
the registrant, which is available in the
docket, http://www.regulations.gov.
Comments were received on the notice
of filing. EPA’s response to these
comments is discussed in Unit IV.C.
Based upon review of the data
supporting the petition, EPA is
establishing, in accordance with section
408(d)(4)(a)(i), tolerances that vary in
some respects from what the petitioner
requested. These variations and the
Agency’s underlying rationale for those
variations are explained in Unit IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluopyram
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fluopyram follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information

concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Decreased body weight and liver
effects were the common and frequent
findings in the fluopyram subchronic
and chronic oral toxicity studies in rats,
mice, and dogs, and they appeared to be
the most sensitive effects. Liver effects
were characterized by increased liver
weight, hepatocellular hypertrophy,
hepatocellular vacuolation, increased
mitosis and hepatocellular necrosis.
Thyroid effects were found at dose
levels similar to those that produced
liver effects in rats and mice; these
effects consisted of follicular cell
hypertrophy, increased thyroid weight,
and hyperplasia at dose levels greater
than or equal to 100 milligrams/
kilogram/day (mg/kg/day). Changes in
thyroid hormone levels were also seen
in a subchronic toxicity study. In male
mice, there was an increased incidence
of thyroid adenomas.

Although increased liver tumors were
observed in female rats in the
carcinogenicity study, EPA has
concluded that fluopyram is “Not Likely
to be Carcinogenic to Humans” at doses
that do not induce cellular proliferation
in the liver or thyroid glands. This
classification was based on convincing
evidence that non-genotoxic modes of
action for liver tumors in rats and
thyroid tumors in mice have been
established and that the carcinogenic
effects have been demonstrated as a
result of a mode of action dependent on
activation of the CAR/PXR receptors.
The Agency is using a point of
departure for regulating fluopyram
(NOAEL of 1.2 mg/kg/day) that is below
the doses that cause cell proliferation in
the liver (11 mg/kg/day) and subsequent
liver tumor formation (89 mg/kg/day);
therefore, the Agency concludes that
exposure to fluopyram will not be
carcinogenic.

Moreover, fluopyram is not genotoxic
or mutagenic. Fluopyram is not a
developmental toxicant, nor did it
adversely affect reproductive
parameters. No evidence of qualitative
or quantitative susceptibility was
observed in developmental studies in
rats and rabbits or in a multigeneration
study in rats. In an acute neurotoxicity
study, transient decreased motor
activity was seen only on the day of
treatment, but no other findings
demonstrating neurotoxicity were
observed. In addition, no neurotoxicity
was observed in the subchronic
neurotoxicity study in the presence of
other systemic adverse effects.

Fluopyram did not produce treatment-
related effects on the immune system.

Fluopyram has low acute toxicity via
the oral, dermal, and inhalation routes
of exposure. Fluopyram is not a skin or
eye irritant or sensitizer under the
conditions of the murine lymph node
assay.

Specific information on the studies
received and the nature of the adverse
effects caused by fluopyram as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
Fluopyram. Human Health Risk
Assessment in Support of Tolerances
without U.S. Registration on Lentils,
Dry Peas, and Cranberries at pages 4—6
and page 12 in docket ID number EPA—
HQ-OPP-2018-0630.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for fluopyram used for
human risk assessment is shown in the
Table of this unit.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/assessing-human-health-risk-pesticides
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/assessing-human-health-risk-pesticides
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/assessing-human-health-risk-pesticides
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/assessing-human-health-risk-pesticides
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TABLE —SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR FLUOPYRAM FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure
and
uncertainty/safety
factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute dietary (General popu-

NOAEL = 50 mg/kg/

Acute RfD = 0.50

Acute Neurotoxicity—Rat.

LOAEL = 100 mg/kg/day based on decreased motor and loco-
motor activity in females. The LOAEL in males was 125 mg/

Combined Chronic Toxicity/Carcinogenicity—Rat.

LOAEL = 6.0 mg/kg/day based on follicular cell hypertrophy in
the thyroid, and increased liver weight with gross patholog-
ical and histopathological findings.

lation, including all sub- day. mg/kg/day.
populations). UFa = 10x aPAD = 0.50 mg/kg/
UFy = 10x day kg/day.
FQPA SF = 1x
Chronic dietary (All populations) | NOAEL = 1.2 mg/kg/ | Chronic RfD = 0.012
day. mg/kg/day.
UFa = 10x cPAD = 0.012 mg/
UFy = 10x kg/day
FQPA SF = 1x
Incidental oral short-term (1-30 | NOAEL = 14.5 mg/ Residential LOC for
days) & Intermediate-term kg/day. MOE = 100.
(1-6 months). UFA = 10x
UFu= 10x
FQPA SF = 1x

2-generation reproduction study—Rats.

LOAEL = 82.8 mg/kg/day based on clinical chemistry changes
and increased kidney weight in parents, and decreased body
weight and body weight gain with decreases in spleen and
thymus weights in offspring.

Dermal short-term (1-30 days)

& Intermediate-term (1-6 kg/day.

months). UFa= 10x
UFn= 10x
FQPA SF = 1x

NOAEL = 300 mg/

Residential LOC for
MOE = 100.

28-day dermal study—Rat.
LOAEL = 1000 mg/kg/day based on increased cholesterol (fe-
males), and increased prothrombin time (males).

Inhalation short-term (1-30

days) & Intermediate-term kg/day.

(1-6 months). UFa = 10x
UFH = 10x
FQPA SF = 1x

NOAEL = 14.5 mg/

Residential LOC for
MOE = 100.

2-generation reproduction study—Rats.

LOAEL = 82.8 mg/kg/day based on clinical chemistry changes
and increased kidney weight in parents, and decreased body
weight and body weight gain with decreases in spleen and
thymus weights in offspring.

Cancer (Oral, dermal, inhala-
tion).

Fluopyram is classified as “not likely to be carcinogenic to humans”.

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ =
chronic). RfD = reference dose. UF = uncertainty factor. UFa = extrapolation from animal to human (interspecies). UF = potential variation in
sensitivity among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fluopyram, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
fluopyram tolerances in 40 CFR
180.180.661. EPA assessed dietary
exposures from fluopyram in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
fluopyram. In estimating acute dietary
exposure, EPA used food consumption
information from the United States
Department of Agriculture (USDA)
Nationwide Health and Nutrition
Examination Survey, What We Eat in
America (NHANES/WWEIA) conducted
from 2003-2008. As to residue levels in

food, the acute dietary analysis was
obtained from the Dietary Exposure
Evaluation Model using the Food
Commodity Intake Database (DEEM—
FCID; version 3.16). The assessment is
based on 100 percent crop treated (PCT)
and tolerance-level residues for all
commodities. Default and empirical
processing factors were used in the
assessment. Additionally, certain
correction factors for metabolites were
also incorporated.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA Nationwide Health and
Nutrition Examination Survey, What We
Eat in America (NHANES/WWEIA)
conducted from 2003-2008. As to
residue levels in food, the chronic
dietary analysis was obtained from the
Dietary Exposure Evaluation Model
using the Food Commodity Intake
Database (DEEM-FCID; version 3.16). In
the assessment, average field trial
residues and average PCT were used.
Empirical processing factors were

included for processed commodities
where available. Otherwise, DEEM 2018
default processing factors were used.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that fluopyram does not pose
a cancer risk to humans. Therefore, a
dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
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and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

e Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic reevaluation of any
estimates used. To provide for the
periodic evaluation of the estimate of
PCT as required by FFDCA section
408(b)(2)(F), EPA may require
registrants to submit data on PCT.

The Agency estimated the average
PCT for existing uses as follows:
Almonds, 20%; apples, 25%; apricots,
5%; artichoke, 15%; broccoli, 2.5%;
cabbage, 2.5%; carrots, 1%; cauliflower,
1%; cherries, 25%; cotton, 1%; dry
beans and peas, 1%; grapefruit, 10%;
grapes, raisins, 1%; table grapes, 5%;
wine grapes; 20%; lemons, 1%; lettuce,
1%; onions, 1%; oranges, 15%; peaches,
1%; peanuts, 2.5%; pears, 5%; peppers,
5%; pistachios, 15%; potatoes, 20%;
strawberries, 10%; tomatoes, 1%:;
walnuts, 10%; and watermelons, 15%.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and
California Department of Pesticide
Regulation (CalDPR) Pesticide Use
Reporting (PUR) for the chemical/crop
combination for the most recent 10
years. EPA uses an average PCT for
chronic dietary risk analysis and a
maximum PCT for acute dietary risk
analysis. The average PCT figures for
each existing use are derived by
combining available public and private
market survey data for that use,
averaging across all observations, and
rounding up to the nearest 5%, except
for those situations in which the average
PCT is less than 1% or less than 2.5%.
In those cases, the Agency would use
less than 1% or less than 2.5% as the
average PCT value, respectively. The
maximum PCT figure is the highest
observed maximum value reported
within the most recent 10 years of
available public and private market

survey data for the existing use and
rounded up to the nearest multiple of
5%, except where the maximum PCT is
less than 2.5%, in which case, the
Agency uses less than 2.5% as the
maximum PCT.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for fluopyram in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of fluopyram.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

Based on the Surface Water
Concentration Calculator (SWCC) and
Pesticide Root Zone Model Ground
Water (PRZM GW), the estimated
drinking water concentrations (EDWCs)
of fluopyram for acute exposures are
estimated to be 50.6 parts per billion
(ppb) for surface water and 97.6 ppb for
ground water. For chronic exposures for
non-cancer assessments, the EDWCs of
fluopyram are estimated to be 17.3 ppb
for surface water and 90.5 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 97.6 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 90.5 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fluopyram is currently registered for
use on golf course turf, residential
lawns, fruit trees, nut trees, ornamentals
and gardens that could result in
residential exposures. EPA assessed
residential exposure using the following
assumptions. For residential handler
exposure, EPA assessed short-term
dermal and inhalation handler exposure
(derived from treating lawns by hose-
end sprayers in adults). For residential
post-application exposures, EPA
assessed dermal exposure scenarios (for
adults and children (1 to <2 years old)
dermal exposure to treated turf during
high contact lawn activities; for adults
and youths (11 to <16 yr old) dermal
exposure to treated turf during mowing
and golfing activities; for children (6 to

<11 years old) dermal exposure to
treated turf during golfing activities; and
for adults and children (6 to <11 years
old) dermal exposure to treated gardens)
and oral exposure (for children (1 to <2
years old) incidental oral exposure as a
result of contacting treated turf). The
Agency used the most conservative
residential risk estimates (from the adult
inhalation handler exposures from
treating lawns with hose-end sprayer
and from the child (1 to <2 years old)
incidental oral hand-to-mouth post-
application exposures to treated lawns)
in the fluopyram aggregate assessment.
Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at https://www.epa.gov/pesticide-
science-and-assessing-pesticide-risks/
standard-operating-procedures-
residential-pesticide.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found fluopyram to share
a common mechanism of toxicity with
any other substances, and fluopyram
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that fluopyram does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
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additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence of increased
susceptibility in the developing or
young animals which were exposed
during pre- or post-natal periods.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for fluopyram
is complete.

ii. There is no indication that
fluopyram is a neurotoxic chemical.
Although transient decreases in motor
and locomotor activities in the acute
neurotoxicity study were seen on the
day of treatment and limited use of
hind-limbs and reduced motor activity
was seen in the rat chronic/
carcinogenicity study, there were no
other associated neurobehavioral or
histopathology changes found in other
studies in the fluopyram toxicity
database. The effects seen in the
chronic/carcinogenicity study were in
the presence of increased mortality and
morbidity such as general pallor and
emaciated appearance. Therefore, the
reduced motor activity and limited use
of hind-limbs seen in these two studies
were judged to be the consequence of
the systemic effects and not direct
neurotoxicity. Additionally, there is no
need for a developmental neurotoxicity
study or additional UFs to account for
neurotoxicity.

iii. There is no evidence that
fluopyram results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The acute dietary exposure assessment
was performed using conservative
exposure inputs, including tolerance-
level residues for all crops, whereas the
chronic dietary assessment included
average field-trial residue levels for all
crops. The acute dietary assessment
assumed 100 PCT, whereas the chronic
dietary assessment utilized average PCT
numbers for several crops. Both acute
and chronic dietary assessments
incorporated empirical or default
processing factors. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to fluopyram in
drinking water. EPA used similarly
conservative assumptions to assess post-
application exposure of children as well
as incidental oral exposure of toddlers.

These assessments will not
underestimate the exposure and risks
posed by fluopyram.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
fluopyram will occupy 30% of the aPAD
for children 1-2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to fluopyram from
food and water will utilize 84% of the
cPAD for children 1-2 years old the
population group receiving the greatest
exposure. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of fluopyram is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Fluopyram is currently registered for
uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to fluopyram. Using the
exposure assumptions described in this
unit for short-term exposures, EPA has
concluded the combined short-term
food, water, and residential exposures
result in aggregate MOEs of 1500 for
adults and 1400 for children (1 to <2
years old). Because EPA’s level of
concern for fluopyram is a MOE of 100
or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

An intermediate-term adverse effect
was identified; however, fluopyram is
not registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
fluopyram.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
fluopyram is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to fluopyram
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(German multiresidue method DFG
Method S19 and GC/MSD (gas
chromatography with mass-selective
detection)) is available to enforce the
tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
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may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has established MRLs for
fluopyram in or on dry pea and lentil
(0.7 ppm); the US tolerances being
established in this rule for those
commodities are harmonized with the
Codex MRLs. Codex has not established
an MRL for residues of fluopyram on
cranberry.

C. Response to Comments

Two comments were received in
response to the notice of filing.
Although it is difficult to decipher the
real meaning, one comment appeared to
suggest that EPA focus on enforcing
proper use of the pesticide by farmers
and workers rather than revising
tolerance regulations. The Agency
directs the commenter to the Federal
Insecticide, Fungicide, and Rodenticide
Act, which is the existing law that
provides for enforcing appropriate use
of the pesticide. This tolerance
rulemaking is being undertaken under
the Federal Food, Drug, and Cosmetic
Act, which directs EPA to establish
tolerances for residues of pesticides in
or on food that it determines are safe.
The Agency has assessed the safety of
these tolerances and made that
determination, as indicated in this
rulemaking and supporting documents.
The second comment to the notice of
filing is not germane to this action.

D. Revisions to Petitioned-For
Tolerances

The Agency is revising the
commodity definition on lentils and dry
peas to reflect the common commodity
vocabulary currently used by the
Agency. The commodity definition was
revised from lentils to lentil, dry seed
and dry peas to pea, dry seed. Moreover,
tolerances are being established without
the requested trailing zeros in
accordance with the Agency’s current
rounding class practice.

V. Conclusion

Therefore, tolerances are established
for residues of fluopyram, in or on
cranberry at 2 ppm; lentil, dry seed at
0.7 ppm; and pea, dry seed at 0.7 ppm.
There are currently no U.S. registrations
for use of fluopyram on these
commodities; these tolerances are being
established to cover residues in or on
these commodities that are imported
into the United States.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR

67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 18, 2019.

Michael Goodis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.661, add alphabetically the
entries for “Cranberry”’; “Lentil, dry
seed”; and ‘‘Pea, dry seed” to read as

follows:

§180.661 Fluopyram; tolerances for
residues.

a * *x %

El)) * x %

. Parts per
Commodity million

Cranberry 1 ..o, 2
Lentil, dry seed ™ ......c.ccoeceiiinns 0.7
Pea, dry seed™ ......cccoiviiiiinnnnn 0.7

1There are no U.S. registrations.
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[FR Doc. 2019-13523 Filed 6-28-19; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2017-0417; FRL-9994-93]
Valifenalate; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of valifenalate in
or on bulb vegetable crop group 3-07,
celery, cucurbit vegetables crop group 9,
fruiting vegetables crop group 8-10,
potato, potato-granules/flakes, and
tolerances without U.S. registrations in/
on grape; and grape, raisin. FMC
Corporation requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective July
1, 2019. Objections and requests for
hearings must be received on or before
August 30, 2019 and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2017-0417, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Mike Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.ipl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2017-0417 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
August 30, 2019. Addresses for mail and
hand delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2017-0417, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online

instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of November
27,2017 (82 FR 56017) (FRL-9968-5),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 7F8582) by FMC
Corporation, 1735 Market St.,
Philadelphia, PA 19103. The petition
requested that 40 CFR part 180 be
amended by establishing tolerances for
residues of the fungicide valifenalate,
methyl N-(isopropoxycarbonyl)-L-valyl-
(3RS)-3-(4-chlorophenyl)-B-alainate, in
or on bulb vegetable crop group 3-07 at
0.40 parts per million (ppm); celery at
6.0 ppm; cucurbit vegetable crop group
9 at 0.3 ppm; fruiting vegetable crop
group 8-10 at 0.60 ppm; potato at 0.04
ppm; potato-chips at 0.05 ppm; potato-
dried pulp at 0.06 ppm; potato-granules/
flakes at 0.15 ppm; tomato, wet-peel at
1.8 ppm; and a tolerance without U.S.
registration in/on grape at 3.0 ppm.
After that notice of that petition was
published, the petitioner made some
revisions to the petition, so EPA issued
another document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
in the Federal Register of March 6, 2018
(83 FR 9471) (FRL-9973-27),
announcing the new petition requests.
The petition requested that 40 CFR part
180 be amended by establishing
tolerances for residues of the fungicide
valifenalate, methyl N-
(isopropoxycarbonyl)-L-valyl-(3RS)-3-(4-
chlorophenyl)-B-alainate, in or on bulb
vegetable crop group 3-07 at 0.40 ppm;
celery at 5.0 ppm; cucurbit vegetable
crop group 9 at 0.30 ppm; fruiting
vegetable crop group 8-10 at 0.50 ppm;
potato at 0.01 ppm; tomato, wet-peel at
0.9 ppm; and a tolerance without U.S.
registration in/on grape at 5.0 ppm.

Summaries of the petition prepared
by FMC Corporation, the registrant, are
available in the docket, http://
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www.regulations.gov. Comments were
received on both notices of filing. EPA’s
response to these comments is
discussed in Unit IV.C.

Based upon review of the data
supporting the petition, EPA is
establishing tolerances that vary from
the petitioner’s request in accordance
with section 408(d)(4(A)(i). The reasons
for these changes are explained in Unit
IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for valifenalate
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with valifenalate follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also

considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The liver and the thyroid are the main
target organs for valifenalate. Following
subchronic exposures to dogs,
treatment-related effects in the liver
were observed including alterations in
liver enzyme parameters and
histopathological findings as well as
increased liver weights. Following
chronic exposures, liver effects included
increased liver weight (dog, mouse, rat)
and histopathological findings (mouse
and/or dog). In mice, at 78 weeks there
were treatment-related liver adenomas
and carcinomas in males and liver
adenomas in females. Based on
available data demonstrating a non-
genotoxic mode of action for the liver
tumors, valifenalate has been classified
as “not likely to be carcinogenic to
humans” at dose levels that do not
cause a proliferative response in the
liver.

Increases in absolute and relative
thyroid weights and follicular cell
hypertrophy were observed in the
subchronic and chronic dog studies, in
the parental animals in the two-
generation reproduction study in rats
and in the combined chronic toxicity/
carcinogenicity study in rats (at 52
weeks). Other effects observed following
chronic exposures include decreased
prostate and spleen weights in males,
decreased ovary weights and lack of
corpora lutea in dogs, as well as an
increased incidence and severity of
pelvic/papillary epithelial hyperplasia
in the kidney in rats.

There was no evidence of increased
susceptibility to the fetus or offspring in
the available developmental and
reproduction toxicity studies. There
were no developmental or maternal
effects seen in either the rat or rabbit
studies and no offspring effects were
observed in the two-generation
reproduction study in rats up to the
limit dose of 1,000 milligram/kilogram/
day (mg/kg/day). There was also no
evidence of neurotoxicity in the
database.

Valifenalate is categorized as having
low acute lethality via oral, inhalation,
and dermal routes of exposure. It is not

irritating to the eyes or skin and is not
a dermal sensitizer.

Specific information on the studies
received and the nature of the adverse
effects caused by valifenalate as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
Valifenalate. Human Health Risk
Assessment for the Section 3
Registration Action of the New Active
Ingredient on Bulb Vegetables,
Cucurbits, Fruiting Vegetables, Celery,
and Potatoes and Establishment of a
Tolerance Without U.S. Registration on
Grapes in docket ID number EPA-HQ-
OPP-2017-0417.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which the NOAEL and the
LOAEL are identified. Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm. A summary of the
toxicological endpoints for valifenalate
used for human risk assessment is
shown in Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR VALIFENALATE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario and

Point of departure

uncertainty/safety
factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute dietary (All Populations)

Endpoint not selected as there are no adverse effects attributable to a single dose observed in the database.
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR VALIFENALATE FOR USE IN HUMAN HEALTH RISK
ASSESSMENT—Continued

Point of departure
and
uncertainty/safety
factors

Exposure/scenario

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

NOAEL = 22 mg/kg/
day.

UFA = 10x

UFy = 10x

FQPA SF = 1x

Chronic dietary (All populations)

Chronic RfD = 0.22
mg/kg/day.

cPAD = 0.22 mg/kg/
day

Carcinogenicity—Mouse.

LOAEL = 97 mg/kg/day based on an increased absolute and
relative liver weights, and hepatocyte hypertrophy as well as
an increased incidence of macroscopic liver abnormalities
(liver masses, pale areas, accentuated lobular patterns, and
increased eosinophilic foci) in both sexes and centrilobular

vacuolation in males.

Cancer (Oral, dermal, inhala-
tion).

liver.

“Not Likely to be Carcinogenic to Humans” at dose levels that do not cause a proliferative response in the

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. MOE = margin of exposure. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (c = chronic).
RfD = reference dose. UF = uncertainty factor. UFa = extrapolation from animal to human (interspecies). UF = potential variation in sensitivity
among members of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to valifenalate, EPA
considered exposure under the
petitioned-for tolerances. EPA assessed
dietary exposures from valifenalate in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for valifenalate; therefore, a quantitative
acute dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA National Health and
Nutrition Examination Survey, What We
Eat in America (NHANES/WWEIA;
2003-2008). The chronic analysis
assumed 100% crop treated, tolerance-
level residues or tolerance-level
residues adjusted to account for the
residues of concern (ROC) for risk
assessment, HED’s 2018 default
processing factors, and modeled
drinking water estimates.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that the chronic assessment
will adequately account for all chronic
toxicity, including potential
carcinogenicity. Therefore, a dietary
exposure assessment for the purpose of
assessing cancer risk is unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue or PCT
information in the dietary assessment
for valifenalate. Tolerance level residues

or 100 PCT were assumed for all food
commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for valifenalate in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of valifenalate.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the Pesticide Root Zone
Model Ground Water (PRZM GW) and
Pesticide Root Zone Model 5—Variable
Volume Water Model (PRZM5-VVWM),
the estimated drinking water
concentrations (EDWGCs) of valifenalate
for acute exposures are estimated to be
2.6 parts per billion (ppb) for surface
water and 0.05 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 2.6 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Valifenalate is not registered for any
specific use patterns that would result
in residential.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider

“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found valifenalate to
share a common mechanism of toxicity
with any other substances, and
valifenalate does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has
assumed that valifenalate does not have
a common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (FQPA SF). In
applying this provision, EPA either
retains the default value of 10X, or uses
a different additional safety factor when
reliable data available to EPA support
the choice of a different factor.

2. Prenatal and postnatal sensitivity.
There was no evidence of increased
quantitative or qualitative susceptibility
in the developmental toxicity studies in
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rabbits or rats or the reproduction
toxicity study in rats.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
valifenalate is complete.

ii. There is no indication that
valifenalate is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional uncertainty factors (UFs) to
account for neurotoxicity.

iii. There is no evidence that
valifenalate results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues and upper
bound drinking water residues. EPA
made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to valifenalate in drinking water. These
assessments will not underestimate the
exposure and risks posed by
valifenalate.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, valifenalate is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to valifenalate
from food and water will utilize 8.6% of
the cPAD for children 1-2 years old, the
population group receiving the greatest

exposure. There are no residential uses
for valifenalate.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). A short-term adverse
effect was identified; however,
valifenalate is not registered for any use
patterns that would result in short-term
residential exposure. Short-term risk is
assessed based on short-term residential
exposure plus chronic dietary exposure.
Because there is no short-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short-term risk),
no further assessment of short-term risk
is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating short-term risk for
valifenalate.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, valifenalate is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
valifenalate.

5. Aggregate cancer risk for U.S.
population. EPA concludes that
aggregate cancer risk for valifenalate has
been accounted for the chronic risk
assessment, which does not present a
risk of concern. Therefore, EPA
concludes that aggregate exposure to
valifenalate does not pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to valifenalate
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(liquid chromotography with tandem
mass spectrometry (LC/MS/MS)) is
available to enforce the tolerance
expression.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established MRLs
for valifenalate in or on the relevant
commodities.

C. Response to Comments

The EPA received several comments
during the two 30-day comment periods
following the publication of the two
notices of filing. All the comments were
anonymous public comments. Four
comments raised issues related to
pesticides, while the remainder raised
issues unrelated to pesticides, and thus
unrelated to this rulemaking. Of the four
comments related to pesticides, one
expressed concern about farmworker
health, which is not an issue relevant to
the assessment of the safety of the
tolerances under the FFDCA. The three
remaining comments expressed general
concern about the potential of pesticide
residues in food, although none
provided any substantive information to
take into consideration in EPA’s safety
assessment. The FFDCA authorizes EPA
to establish tolerances that permit
certain levels of pesticide residues in or
on food when the Agency can determine
that such residues are safe. EPA has
made that determination for the
tolerances subject to this action;
commenters provided no information
relevant to that conclusion.
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D. Revisions to Petitioned-For
Tolerances

Based on available residue data and
using the OECD tolerance calculation
procedure, EPA is establishing tolerance
values for several commodities that vary
slightly from what the petition
requested. In addition, EPA has
determined based on available data that
the tolerance requested for tomato, wet
peel is not necessary as residues will be
covered by the fruiting vegetables crop
group tolerance. Finally, EPA is
establishing a separate tolerance for
grape, raisin, and for potato, granules/
flakes because the application of
processing factors indicates that
residues are likely to concentrate in
these processed commodities of the raw
agricultural commodities on which
valifenalate will be used.

V. Conclusion

Therefore, tolerances are established
for residues of valifenalate in or on
celery at 5 ppm; grape at 5 ppm; grape,
raisin at 6 ppm; potato at 0.04 ppm;
potato, granules/flakes at 0.09 ppm;
vegetable, bulb, group 3-07 at 0.6 ppm;
vegetable, cucurbit, group 9 at 0.3 ppm;
vegetable, fruiting, group 8-10 at 1 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled ‘“Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income

Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 25, 2019.
Richard Keigwin,

Director, Office of Pesticide Programs, US
Environmental Protection Agency.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.706 to subpart C to read
as follows:

§180.706 Valifenalate; tolerances for
residues.

(a)(1) Tolerances are established for
residues of the fungicide valifenalate,
including its metabolites and
degradates, in or on the following
commodities. Compliance with the
tolerance levels is to be determined by
measuring only valifenalate (methyl N-
(isopropoxycarbonyl)-L-valyl-(3RS)-3-(4-
chlorophenyl)-B-alainate), in or on the
following commodities.

: Parts per
Commodity miIIio%

5

5

Grape, raisin? 6
Vegetable, bulb, group 3-07 ...... 0.6
Vegetable, cucurbit, group 9 ...... 0.3
Vegetable, fruiting, group 8-10 .. 1

1As of July 1, 2019, valifenalate is not reg-
istered in the United States for use on this
commodity.

(2) Tolerances are established for
residues of the fungicide valifenalate,
including its metabolites and
degradates, in or on the following
commodities. Compliance with the
tolerance levels is to be determined by
measuring only the sum of valifenalate,
methyl N-(isopropoxycarbonyl)-L-valyl-
(3RS)-3-(4-chlorophenyl)-B-alainate and
valifenalate acid, 3-(4-chlorophenyl)-3-
[[N-(isopropoxycarbonyl)-L-valyl]-
amino] propionic acid calculated as the
stoichiometric equivalent of
valifenalate, in or on the following
commodities.

Commodity P%ritlﬁ Op;}er
Potato ......cccovviiii 0.04
Potato, granules/flakes ............... 0.09

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]
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(d) Indirect or inadvertent residues.
[Reserved]
* * * * *
[FR Doc. 2019-13990 Filed 6-28-19; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 3830
[LLWO320000-L1999000.PP0000]
RIN 1004—-AE64

Required Fees for Mining Claims or
Sites

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Land
Management (BLM) is issuing this final
rule to make statutorily required
adjustments to its location and
maintenance fees for unpatented mining
claims, mill sites, and tunnel sites.
These adjustments reflect changes in the
Consumer Price Index (CPI), which is
published by the Bureau of Labor
Statistics.

DATES: The final rule is effective July 1,
2019.

ADDRESSES:

Mail: Director (630), Bureau of Land
Management, U.S. Department of the
Interior, 1849 C St. NW, Washington,
DC 20240, Attention: “RIN 1004—AE64”.

Personal or messenger delivery: U.S.
Department of the Interior, Bureau of
Land Management, 20 M St. SE, Room
2134LM, Attention: Regulatory Affairs,
Washington, DC 20003.

FOR FURTHER INFORMATION CONTACT:
Elaine Guenaga at (775) 861-6539 in the
Solid Minerals Group as to program
matters or the substance of the final
rule, or Chandra Little in the Division of
Regulatory Affairs at (202) 912—-7403 for
information relating to the rulemaking
process generally. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339, 24 hours a day, seven days a week
to contact the above individuals.

SUPPLEMENTARY INFORMATION:

I. Background

II. Discussion of the Administrative Final
Rule

III. Procedural Matters

I. Background

The Mining Law of 1872 allows
individuals and corporations to stake (or
“locate”) a claim on the deposits

discovered. Historically, annual
assessment work and related filings
have been required by statute in order
to maintain an unpatented mining claim
or site. 30 U.S.C. 28-28e; 43 U.S.C.
1744(a) and (c).

Beginning in fiscal year 1993, mining
claimants have been required to pay an
annual fee in lieu of performing annual
assessment work and making annual
filings. Mining claimants locating new
claims or sites must pay an initial
“maintenance” fee for the assessment
year in which the mining claim was
located, and also pay a one-time
location fee. See 30 U.S.C. 28f-281.

This rule implements 30 U.S.C. 28j(c),
which requires adjustments to the
location and maintenance fees ““to
reflect changes in the Consumer Price
Index (CPI) published by the Bureau of
Labor Statistics of the Department of
Labor every 5 years after August 10,
1993, or more frequently if the Secretary
determines an adjustment to be
reasonable.” Section 28j(c) also requires
that mining claimants be provided
“notice of any adjustment made under
this subsection not later than July 1 of
any year in which the adjustment is
made,” and that any fee adjustment
““shall begin to apply the first
assessment year which begins after
adjustment is made.”

As enacted in 1993, the one-time
location fee was $25, and the annual
maintenance fee was $100 per mining
claim or site. In 2004, the BLM
increased the amount of the location
and maintenance fees to $30 and $125
respectively, based on the change in the
CPI from September 1, 1993 to
December 31, 2003. (69 FR 40294—-40296
(July 1, 2004)). In 2009, the BLM
increased the amount of the location
and maintenance fees to $34 and $140,
respectively, based on the change in the
CPI from December 31, 2003, to
December 31, 2008. (74 FR 30959). On
July 27, 2012, the BLM issued a rule (77
FR 44155 (July 27, 2012)), that also
amended 43 CFR 3830.21, based on a
law that changed the way the
maintenance fee is calculated for
unpatented placer mining claims. Then
in 2014, the BLM increased the amount
of the location fee to $37, and increased
the maintenance fee to $155 for lode
mining claims or sites, and $155 for
each 20 acres or portion thereof for
placer mining claims, based on the
change in the CPI from December 31,
2008, to December 31, 2013. (79 FR
36662).

The adjustments made in this rule are
based upon the change in the CPI from
December 31, 2013, to December 31,
2018, as reported by the Bureau of Labor
Statistics (BLS) in the ‘“CPI Databases”

(https://www.bls.gov/cpi/data.htm). The
particular series used for this update is
the “All Urban Consumers (Current
Series) (Consumer Price Index—CPI-
U).” This is a change from the last
adjustment to these fees, made in 2014.
The BLM decided to use the CPI-U
series as the basis for this update
(instead of the Chain CPI for All Urban
Consumers (C—CPI-U)), because the
release of the CPI-U data is final and
timely and because it is the more
common series used by Federal agencies
for this type of exercise. By contrast,
using the C-CPI-U series would
necessitate the use of preliminary data.
See the Economic and Threshold
Analysis for this rule for further
explanation of this change.

The calculated change is 7.80 percent
from December 31, 2013, through
December 31, 2018. A calculated value
for the fees was obtained by inflating the
location and maintenance fees
established in the 2014 rulemaking by
7.80 percent. The new location fee is
$40, and the new maintenance fee is
$165 per lode mining claim or site and
$165 for each 20 acres or portion thereof
for placer mining claims. The new
location fee is based on rounding the
calculated value to the nearest $1. The
maintenance fee is based on rounding
the calculated value to the nearest $5.

Mining claimants must pay the new
location fee and maintenance fee for any
mining claim or site located on or after
September 1, 2019. Mining claimants
must pay the new maintenance fee to
maintain existing mining claims and
sites beginning with the 2020
maintenance year. The maintenance fee
is due on or before September 1, 2019.
Under 43 CFR 3834.23(d), mining
claimants who have already submitted
maintenance fees for the 2020
assessment year, and those who timely
pay the 2020 assessment year
maintenance fee based on the fee in
effect immediately before the
adjustment was made, will be given an
opportunity to pay the additional
amount without penalty upon notice
from the BLM. The BLM will also give
claimants the opportunity to cure
deficient maintenance and location fee
payments for new claims or sites located
on or after September 1, 2019, and
timely received on or before December
31, 2019.

II. Discussion of the Administrative
Final Rule

Why the Rule Is Being Published on a
Final Basis

The BLM is adopting this final rule
solely to adjust the location and
maintenance fee amounts in section
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3830.21. The BLM for good cause finds
under 5 U.S.C. 553(b)(3)(B) that notice
and an opportunity for public comment
for this rule are unnecessary, and that
this rule may properly take effect upon
publication. The reason is that this rule
implements a statutory requirement to
adjust the location and annual
maintenance fees at least every 5 years,
and the last adjustment was made in
2014. The statute specifies the method
of calculation of the fee adjustments and
prescribes the form and manner of
notice of the fee adjustment, and the
BLM has no discretion in implementing
the statute. The BLM also determines
under 5 U.S.C. 553(d) that there is good
cause to place the rule into effect on the
date of publication, because the
adjustments made in the rule are
explicitly authorized by statute.

Organization of the Final Rule

This final rule contains only the
specific amendments necessary to
conform to the requirements of the
statute. The amendments appear as
modifications of the fee transaction
table at 43 CFR 3830.21 to change the
amount of the location and annual
maintenance fees required to be paid for
each lode mining claim, mill site, or
tunnel site and for each 20 acres or
portion thereof for a placer mining
claim.

II1. Procedural Matters

Executive Order 12866, Regulatory
Planning and Review

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) will review all significant
rules. This rule is not significant and
OIRA will not formally review it
because it does not meet one or more of
the Executive Order 12866 criteria for
significance as follows:

(a) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.
The rule increases the maintenance and
location fees as provided for by statute.
We estimate that the rule will likely
result in a small increase in transfer
payments from mining claimants to the
Federal government. The fee adjustment
does not change the substance of current
mining claim administration within the
BLM. The total amount of fees to be
collected, including the effects of the
adjustment, is estimated to be $76
million annually, of which
approximately $5.51 million will be

attributable to the adjustments made in
this rule.

(b) This rule will not create an
inconsistency or otherwise interfere
with an action taken or planned by
another agency. The rule affects only the
BLM'’s administration of its minerals
program and does not change the
relationships of the BLM to other
agencies and their actions.

(c) This rule does not change the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients.

(d) This rule does not raise novel legal
or policy issues. It merely updates the
maintenance and location fees that BLM
assesses.

Executive Order 13563 reaffirms the
principles of Executive Order 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. Executive Order 13563
emphasizes further that regulations
must be based on the best available
science and that the rulemaking process
must allow for public participation and
an open exchange of ideas. This rule has
been developed in a manner consistent
with these requirements.

Regulatory Flexibility Act

The rule would affect business
entities across many industries. The
BLM reviewed the potentially affected
entities and determined the industries
to which they identify. The BLM also
evaluated the extent to which the
proposed rule would affect entities that
are small businesses, as defined by the
Small Business Administration (SBA).
See the Economic and Threshold
Analysis for this rule for a discussion of
SBA size standards.

The entities potentially affected by
the rule locate mining claims or sites,
and may be actively involved in the
exploration and development of
locatable minerals * on Federal lands.
These entities are defined by the SBA as
an individual, limited partnership, or

1Locatable minerals are minerals that may be
“located” with a mining claim under the Mining
Law of 1872, (Act of May 10, 1872 (17 Stat. 92; 30
U.S.C. 28)), as amended. Locatable minerals
include, but are not limited to, gold, silver,
platinum, precious gems, uranium, bentonite,
chemical grade limestone, chemical grade silica
sand and gypsum.

small company considered being at
“arm’s length” from the control of any
parent companies. The BLM does not
have the authority to collect information
concerning the number of employees,
whether for companies locating mining
claims or sites, or for companies
actively involved in the exploration and
development of locatable minerals on
Federal lands. However, by reviewing
U.S. Census Bureau data on entities
involved in the development of
locatable type minerals, we can make a
reasonable conclusion about the extent
to which the rule will affect small
business as defined by the SBA.

Based on statistics from the U.S.
Census Bureau’s 2012 Economic
Census, all of the potentially affected
industries are overwhelmingly
comprised of small businesses, as
defined by the SBA. Based on this
information, the rule could impact a
substantial number of small entities.

In addition to determining if a
substantial number of small entities are
likely to be impacted by this final rule,
the BLM must also determine whether
the final rule is anticipated to have a
significant economic impact on those
small entities. The Regulatory
Flexibility Act (RFA) does not define
“significant.” Significance must be
determined on a case-by-case basis.
Significance should not be viewed in
absolute terms, but should be seen as
relative to the size of the business, the
size of the competitor’s business, and
the impact the regulation has on larger
competitors.

An analysis that looks at the
individual financial circumstances, i.e.,
profit margin, for each firm within an
industry would help in answering the
significance question. However, such
financial information on individual
claimants is not available. Even
assessing an individual entity’s ability
to pay is problematic as there is limited
information on most claimants. Most
entities holding mining claims or sites
are either individuals or privately held
companies.

At the end of Fiscal Year (FY) 2018,
there were approximately 27,800
claimants holding approximately
413,000 mining claims and sites. This
works out to be an average of 15 claims
or sites per claimant. Assuming that the
number of claims and sites, and the
number of claimants who do not file a
fee waiver, do not significantly change
because of the rule, we estimate a total
maintenance fee increase of about $5.34
million per year. This represents an
average maintenance fee increase of
about $192 per claimant. The actual
impact on an individual claimant will
depend on a number of factors,
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including the number of claims or sites
that are actually held. However, the
average number of claims and sites
actually held by individuals and
companies that would be considered
small entities by SBA would likely be
significantly less than the 15 claims or
sites per claimant figure. This average
claims-per-claimant figure is skewed by
the large number of claims and sites
held by a few large mining companies.
For example, the three companies
holding the most mining claims or sites
at the end of FY 2018 each held over
10,000 claims or sites. All three of those
companies were large multi-national
corporations.

For the location fee increase, we
estimate a total annual fee increase of
about $172,000. Assuming 57,000 new
filings per year and using the average
figure of 15 claims or sites per claimant,
we estimate approximately 3,800
claimants will be impacted by the
change in the location fee. The average
location fee increase will be
approximately $45 per claimant. As
with the maintenance fee increase, the
actual location fee increase per claimant
that classifies as a small entity by SBA
will likely be significantly less than this
$45 figure.

Therefore, the BLM has determined
that this rule will not have a significant
economic impact on a substantial
number of small entities.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

Will not have an annual effect on the
economy of $100 million or more. The
revised regulation will not materially
alter current BLM policy. The fee
adjustments are authorized by statute.
The total amount of fees collected,
including the effects of the adjustment,
is estimated to be $76 million annually,
of which $5.51 million is attributable to
the adjustments made in this rule.

Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

Will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):

This rule will not “significantly or
uniquely” affect small governments. A
Small Government Agency Plan is
unnecessary.

This rule will not produce a Federal
mandate of $100 million or greater in
any year. It is not a “significant
regulatory action”” under the Unfunded
Mandates Reform Act. The changes
implemented in this rule do not require
anything of any non-Federal
governmental entity.

Executive Order 12630, Takings

In accordance with Executive Order
12630, the BLM finds that the rule does
not have takings implications. A takings
implication assessment is not required.
This rule does not substantially change
BLM policy. Nothing in this rule
constitutes a taking. The Federal courts
have heard a number of suits
challenging the imposition of the rental
and maintenance fees as a taking of a
right, or, alternatively, as an
unconstitutional tax. The courts have
upheld the fee legislation and the BLM
regulations as a proper exercise of
Congressional and Executive
authorities.

Executive Order 13132, Federalism

The final rule will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
the BLM has determined that the final
rule does not have sufficient Federalism
implications to warrant preparation of a
Federalism Assessment.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, the BLM finds that the final rule
does not include policies that have
Tribal implications. Because this rule
does not make significant substantive
changes in the regulations and does not
specifically involve Indian reservation
lands (which are closed to the operation
of the Mining Law), the BLM finds that
the rule will have no implications for
Indians, Indian Tribes, and Tribal
governments.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a significant energy
action under the definition in Executive
Order 13211. A Statement of Energy
Effects is not required.

Executive Order 13771 Reducing
Regulation and Controlling Regulatory
Costs

This rule is not a significant
regulatory action as defined in Section
3(f) of Executive Order 12866 and,
therefore, is not a regulatory action
under Executive Order 13711, per OMB
issued guidance for implementing that
executive order. As such, the BLM is not
required to identify at least two existing
regulations to be repealed, ensure that
the costs of the rule are less than or
equal to $0, or offset the costs of the rule
by the elimination of existing costs
associated with at least two prior
regulations.

The BLM has complied with
Executive Order 13711 and the OMB
implementation guidance for that order.

Executive Order 12988, Civil Justice
Reform

In accordance with Executive Order
12988, the BLM finds that the final rule
does not unduly burden the judicial
system, and therefore meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. The BLM consulted with
the Department of the Interior’s Office of
the Solicitor during the drafting process.

Paperwork Reduction Act

The BLM has determined this final
rule does not contain any information
collection requirements that the Office
of Management and Budget (OMB) must
approve under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

National Environmental Policy Act
(NEPA)

This final rule does not constitute a
major Federal action significantly
affecting the quality of the human
environment. A detailed statement
under the National Environmental
Policy Act of 1969 (NEPA) is not
required because this rule is part of the
routine administration of the fee
legislation and is covered by a
categorical exclusion. This rule will
result in no new surface disturbing
activities and therefore will have no
effect on ecological or cultural
resources. In promulgating this rule, the
government is conducting routine and
continuing government business of an
administrative nature having limited
context and intensity. Therefore, it is
categorically excluded from
environmental review under section
102(2)(C) of NEPA, pursuant to 43 CFR
46.205. The rule does not meet any of
the extraordinary circumstances criteria
for categorical exclusions listed at 43
CFR 46.215. Under Council on
Environmental Quality regulations (40
CFR 1508.4) and the environmental
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policies and procedures of the
Department, the term ““categorical
exclusion” means a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment and which
have been found to have no such effect
on procedures adopted by a Federal
agency and for which, therefore, neither
an environmental assessment nor an
environmental impact statement is
required.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a significant energy
action. It will not have an adverse effect
on energy supplies. To the extent that
the rule affects the mining of energy
minerals (i.e., uranium and other

fissionable metals), the rule applies only
a statutory adjustment of the mining
claim location and maintenance fees
that the BLM has been collecting for
many years. It will not significantly
change financial obligations of the
mining industry.

Author

The principal author of this final rule
is Elaine Guenaga in the Solid Minerals
Group assisted by the Division of
Regulatory Affairs, Washington Office,
BLM.

List of Subjects in 43 CFR Part 3830

Mines; Public lands—mineral
resources; Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, the BLM amends 43 CFR part
3830 as follows:

PART 3830—LOCATING, RECORDING,
AND MAINTAINING MINING CLAIMS
OR SITES; GENERAL PROVISIONS

m 1. The authority citation for part 3830
continues to read as follows:

Authority: 18 U.S.C. 1001, 3571; 30 U.S.C.
22, 28, 28k, 242, 611; 31 U.S.C. 9701; 43
U.S.C. 2,1201, 1212, 1457, 1474, 1740, 1744;
115 Stat. 414; Pub. L. 112-74, 125 Stat. 786.

Subpart D—BLM Service Charge and
Fee Requirements

m 2. Amend § 3830.21 by revising
paragraphs (a) and (d) of the table to
read as follows:

§3830.21 What are the different types of
service charges and fees?
* * * * *

Transaction

Amount due per mining claim or site

Waiver available

(a) Recording a mining claim or site location (part 3833) ..

* *

(d) Maintaining a mining claim or site for one assessment

year (part 3834).

A total sum which includes:

No.

(1) The processing fee for notices of location found in the
fee schedule in §3000.12 of this chapter;.

(2) A one-time $40 location fee; and

(3)(i) For lode claims, mill sites and tunnel sites, an initial

$165 maintenance fee; or

(i) For placer claims, an initial $165 maintenance fee for
each 20 acres of the placer claim or portion thereof.

* * *

(1) For lode claims, mill sites and tunnel sites, an annual

* *

Yes. See part 3835.

maintenance fee of $165 must be paid on or before

September 1 each year.

(2) For placer claims, a $165 annual maintenance fee for
each 20 acres of the placer claim or portion thereof
must be paid on or before September 1 each year.

* * *

Dated: June 24, 2019.
Joseph R. Balash,

Assistant Secretary, Land and Minerals
Management.

[FR Doc. 2019-13963 Filed 6-28-19; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 190409351-9512-02]
RIN 0648-XG972

Fisheries Off West Coast States;

Coastal Pelagic Species Fisheries;
Annual Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S issues this final rule to
implement annual management
measures and catch limits for the
northern subpopulation of Pacific
sardine for the fishing year from July 1,
2019, through June 30, 2020. This action
prohibits directed commercial fishing
for Pacific sardine off the U.S. Pacific
Coast, except in the live bait or minor
directed fisheries, or as part of
exempted fishing permit activities, and
establishes limits on the incidental
harvest of Pacific sardine in other
fisheries. This action is intended to
conserve and manage the Pacific sardine
stock off the U.S. West Coast.

DATES: Effective July 1, 2019, through
June 30, 2020.

FOR FURTHER INFORMATION CONTACT:
Lynn Massey, West Coast Region,
NMEFS, (562) 436—2462, lynn.massey@
noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the Pacific sardine fishery in
the U.S. exclusive economic zone (EEZ)
off the Pacific Coast (California, Oregon,
and Washington) in accordance with the
Coastal Pelagic Species (CPS) Fishery
Management Plan (FMP). The FMP and
its implementing regulations require
NMEFS to set annual catch levels for the
Pacific sardine fishery based on the
annual specification framework and
control rules in the FMP. These control
rules include the harvest guideline (HG)
control rule, which, in conjunction with
the overfishing limit (OFL) and
acceptable biological catch (ABC) rules
in the FMP, are used to manage harvest
levels for Pacific sardine, in accordance
with the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C. 1801
et seq.

This final rule implements the annual
catch levels and reference points for the
2019-2020 fishing year. The final rule
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adopts, without changes, the catch
levels and restrictions that NMFS
proposed in the rule published on May
28, 2019 (84 FR 24459), including the
OFL and ABC that take into
consideration uncertainty surrounding

the current estimate of biomass for
Pacific sardine in the U.S. EEZ off the
U.S. Pacific Coast. The proposed rule for
this action included additional
background on specifications and the
details of how the Pacific Fishery

Management Council (Council) derived
its recommended specifications for
Pacific sardine. Those details are not
repeated here. For additional
information, please refer to the
proposed rule for this action.

TABLE 1—REFERENCE POINTS FOR THE 2019-2020 SARDINE FISHING YEAR IN METRIC TONS

[mt]

Biomass estimate

OFL ABC

HG ACL ACT

5,816 4,514

0 4,514 4,000

This final rule implements an OFL of
5,816 mt, an ABC and ACL of 4,514 mt,
and allows Pacific sardine catch only for
live bait, in a minor directed fishery, as
incidental catch in other fisheries, or
under an exempted fishing permit
(EFP). Additionally, this rule
implements an annual catch target
(ACT) of 4,000 mt, as well as restrictions
on the incidental catch of Pacific
sardine by other fisheries and a trip
limit that could be imposed on directed
fishing for sardine as live bait.

For the first time, the estimated
biomass for Pacific sardine has fallen
below the 50,000-mt minimum stock
size threshold (MSST) defined in the
CPS FMP, which requires NMFS to
initiate a process to declare the Pacific
sardine stock overfished. Although
NMEFS has not officially determined the
stock to be overfished, the Council made
recommendations for the 2019-2020
Pacific sardine harvest specifications in
anticipation of NMFS making such a
determination in the near future. The
CPS FMP previously required that when
a CPS stock is overfished, live bait
landings of that stock be restricted to
only incidental catch up to 15 percent
of total CPS on board. However, on June
10, 2019, NMFS approved Amendment
17 to the CPS FMP, which removed this
pre-specified limit on fishing for live
bait of a CPS stock that is overfished.
Because Amendment 17 was still under
Secretarial review at the April 2019
Council meeting, the Council
recommended management measures
for the 2019-2020 sardine fishing year
that matched the status quo FMP
provisions (i.e., no directed live bait for
overfished stocks and 15 percent
maximum incidental limit on live bait
for overfished stocks) but also stated its
desire to use the provision of
Amendment 17 (i.e., allow directed live
bait for overfished stocks with no
predetermined limits) if it is approved.
Because NMFS approved Amendment
17, directed live bait fishing for sardine
will be permitted for the 2019-2020

fishing year per the Council’s
recommendation.

The final specifications include the
following management measures and
inseason accountability measures for
commercial sardine harvest during the
2019-2020 fishing year:

(1) Directed live bait fishing is
allowed, subject to the accountability
measure specified under number 2
below.

(2) If landings by the live bait fishery
reach 2,500 mt, NMFS will impose a 1-
mt trip limit on retention of sardine in
the live bait fishery.

(3) A 20-percent incidental per
landing by weight catch allowance will
be applied to other CPS primary
directed commercial fisheries (e.g.,
Pacific mackerel).

(4) A 2-mt per trip incidental catch
allowance will apply to non-CPS
fisheries.

(5) If the ACT of 4,000 mt is harvested
by all fishing sectors combined, NMFS
will impose a 1-mt trip limit on sardine
caught as live bait, and a 1-mt trip limit
on incidentally-caught sardine when
caught while targeting other CPS.

All sources of catch, including any
EFP set-asides, the live bait fishery, and
other minimal sources of harvest, such
as incidental catch in CPS and non-CPS
fisheries, and minor directed fishing,
will be counted against the ACL.

The NMFS West Coast Regional
Administrator will publish a notice in
the Federal Register to announce when
catch reaches the incidental limits as
well as any changes to allowable
incidental catch percentages.
Additionally, to ensure that the
regulated community is informed of any
closure, NMFS will make
announcements through other means,
including emails to fishermen,
processors, and state fishery
management agencies.

As explained in the proposed rule, the
Quinault Indian Nation did not request
a tribal set-aside for the 2019-2020
fishing year and therefore no set-aside
was established and none is accounted
for under the ACL.

At the April 2019 meeting, the
Council also voted in support of two
EFP proposals that would exempt the
permit holders from the prohibition on
direct harvest of Pacific sardine. The
ACT and ACL were formulated with the
assumption that up to 405 mt of Pacific
sardine would be harvested under these
two EFPs.

On May 28, 2019, NMFS published a
proposed rule for this action and
solicited public comments (84 FR
24459) through June 12, 2018. NMFS
received two public comment letters—
one from the CPS industry group
California Wetfish Producers
Association (CWPA), and one from the
environmental advocacy organization
Oceana. Both comment letters included
multiple comments, including some
comments that were beyond the scope
of this rulemaking. After considering
both public comments, no changes were
made from the proposed rule. NMFS
summarizes and responds to the
comment letters below.

Comments and Responses

Comment 1: The CWPA stated that it
disagrees with the determination made
for this rule by the Chief Counsel for
Regulation of the Department of
Commerce under the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601 et
seq., which concluded that the 2019-
2020 proposed harvest specifications
and management measures would not
have a significant economic impact on
a substantial number of small entities.
The commenter’s primary objection to
the determination is that the proposed
action would significantly reduce profit
for a substantial number of small
entities, and specifically that the
proposed 20-percent incidental landing
allowance of Pacific sardine in other
CPS directed fisheries would have a
significant impact on the affected
entities.

Response: As stated in the proposed
rule, the annual HG is the main tool
used to manage the principal
commercial sardine fishery and is the
harvest level NMFS typically uses for
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profitability analysis. For the purposes
of profitability analysis, this final rule
implements an HG of zero for the 2019-
2020 Pacific sardine fishing season (July
1, 2019, through June 30, 2020).
Likewise, the HG for the previous 3
fishing years was also set at zero,
thereby prohibiting the primary
commercial directed Pacific sardine
fishery. Therefore, NMFS determined
that this rule will not change the
potential profitability compared to
recent fishing years for the primary
commercial fishery for Pacific sardine.
In addition to the primary commercial
fishery, NMFS recognized that this
action also affects other fisheries for
Pacific sardine such as live bait and
minor directed fisheries, as well as other
CPS fisheries that incidentally catch
Pacific sardine. NMFS also determined
that the proposed action will not
significantly reduce the profitability of
those fisheries compared to previous
years. Specifically, the various directed
and incidental catch allowances, such
as the maximum allowed incidental
catch rate of 20 percent, and other
inseason management measures in this
rule, are intended to not only help
prevent overfishing but also ensure, to
the extent practicable, maximum access
to Pacific sardine throughout the fishing
year for these other fishery sectors.
Regarding the commenter’s objection
to setting the incidental landing
allowance at 20 percent, NMFS notes
that the FMP requires that the incidental
catch allowance for an overfished CPS
stock be set between 0 and 20 percent
of the landed weight of the target stock.
Therefore, the incidental catch
allowances for other CPS fisheries
cannot be higher than 20 percent.
According to the CPS FMP, Pacific
sardine is in an overfished condition
when its biomass is below 50,000 mt.
The 2019 Pacific sardine stock
assessment, which has been determined
to be the best scientific information
available for setting the 2019-2020
harvest specifications, shows that
Pacific sardine biomass is below this
level. Although NMFS has not officially
determined the stock to be overfished,
the Council recognized that NMFS
would likely declare the stock
overfished in the upcoming several
months, and accordingly recommended
an incidental allowance limit within
this 0 to 20 percent range during the
April meeting when the Council makes
decisions about annual Pacific sardine
specifications for the season that starts
the following July. The only alternative
to the 20-percent incidental allowance
would have been a lower incidental
allowance. For this reason,
implementing a 20-percent incidental

allowance has the lowest possible
economic impact on small entities
permitted under the CPS FMP.

Fishery information from recent years
suggests that a 20-percent incidental
landing limit will not unnecessarily
constrain other CPS fisheries that
encounter Pacific sardine. In the
previous years when the commercial
directed Pacific sardine fishery was
closed, the maximum incidental harvest
limit of Pacific sardine in other CPS
fisheries was set initially at 40 percent,
and then set to be reduced when the
year’s cumulative landings hit a certain
level. For example, for the 2018-2019
Pacific sardine fishing year, incidental
harvest allocation for Pacific sardine in
other CPS fisheries was set at 40 percent
by weight until 2,500 mt were caught,
after which the limit would be reduced
to 20 percent. Similarly for the 2017-
2018 fishing year, 40 percent incidental
sardine harvest was allowed until 2,000
mt were caught, after which it would
have been reduced to 20 percent. The
2017-2018 fishing year also had a
provision to further reduce incidental
sardine harvest to 10 percent if total
catch reached 5,000 mt. NMFS
considered the reduction in the Pacific
sardine incidental allowances for the
2019-2020 fishing year and potential
impact for CPS fisheries that
incidentally catch this stock in the RFA
determination for this action. During the
2017-2018 and 2018-2019 fishing years,
while operating with a 40-percent
incidental trip limit, the other CPS
fisheries only incidentally caught 275
mt and 174 mt (as of April 1, 2019) of
Pacific sardine, respectively. Over this
same time period of the 2018-2019
Pacific sardine fishing year, the
commercial anchovy fishery off of
California caught approximately 11,000
mt of anchovy, leading to one of the
highest annual anchovy landing levels
in California in recent history. These
numbers demonstrate that the anchovy
fishery did not need to regularly utilize
a high percentage mix of Pacific sardine
when harvesting anchovy.

Although the commenter presents
landings data that they state
demonstrates that a lower incidental
limit will constrain other CPS fisheries,
based on the information above, it
appears that when this data is put in the
larger context of all landings per
species, not just landings that had
incidental catch, a 20 percent incidental
may not be as restrictive as looks based
on that data. For example, the
commenter references data showing that
four anchovy landings during the
current 2018-2019 Pacific sardine
fishing season had incidental Pacific
sardine in amounts higher than 20

percent. However, this is only 4 out of
406 landings made by CPS fishermen
targeting anchovy that had any
incidental Pacific sardine landings
greater than 20 percent. Similarly, for
the Pacific mackerel fishery, only 1
landing in the 2017-2018 fishing year,
and none of the 177 Pacific mackerel
landings in the 2018-2019 fishing year
had any Pacific sardine landings that
exceeded than 20 percent. Therefore
based on recent fishing practices, and
recent utilization allowances for
incidental Pacific sardine landings,
NMFS determined that this action
would not significantly affect
profitability. NMFS recognizes that CPS-
species mixing rates can change and
fishing conditions are dynamic. To
accommodate the dynamic nature of the
CPS fisheries, NMFS has supported
Council recommendations over the last
few years that have allowed access to
the applicable Pacific sardine ACLs by
other CPS fisheries that have available
quota, including the maximum 40-
percent incidental harvest limit during
the last 2 years and the maximum 20-
percent incidental harvest limit this
year.

Comment 2: The CWPA stated that
NMFS did not adequately consider the
potential for significant environmental
effects, including socioeconomic effects,
from the proposed action, and should
have conducted an environmental
assessment (EA) under the National
Environmental Policy Act.

Response: NMFS considered whether
this action triggered any extraordinary
circumstances that may require analysis
in an EA or environmental impact
statement (EIS). NMFS did not find that
any extraordinary circumstances were
triggered. In addition, NMFS
determined that there were no
significant adverse economic impacts
caused by this action. Additionally,
NMFS determined that this rule does
not demonstrate any potential for
adverse impacts to the marine
environment because the level of
allowable fishing has been analyzed
within the scope of impacts considered
in the EIS prepared for the original FMP
and the EA prepared for Amendment 13
to the FMP. Lastly, this rule prohibits
the primary commercial fishery from
harvesting Pacific sardine during the
upcoming fishing year to protect the
Pacific sardine resource, thereby
negating the potential for any significant
impacts on any target or non-target
species or other marine resources.

Comment 3: The CWPA comment
letter stated that NMFS should
disapprove this action because it is not
based on the best scientific information
available. The commenter’s primary
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rationale for this is that the Pacific
sardine stock assessment is inaccurate
and that Pacific sardine biomass is
higher than the estimate from the most
recent stock assessment.

Response: NMFS determined that this
action is based on the best scientific
information available. This includes the
2019 Pacific sardine stock assessment,
which the Council’s SSC and NMFS
reviewed and approved as the best
scientific information available for
setting Pacific sardine harvest
specifications. NMFS did not identify
inaccuracies in the 2019 Pacific sardine
assessment. NMFS recognizes that
during various reviews of the Pacific
sardine assessment, the assessors and
reviewers explored uncertainty in the
data used in the model and the
technical methods used to analyze the
data (e.g. selectivity patterns for the
survey data, use of different age and
length composition data, recruitment).
However, the uncertainty in the data or
the technical methods was not
substantial enough to invalidate the
determination that the assessment
represents the best scientific
information available for setting Pacific
sardine harvest specifications.

NMFS is continually working to
improve methods to estimate Pacific
sardine biomass. In recent years, the
commenter and other CPS industry
members have stated that the Pacific
sardine abundance they observe at sea is
inconsistent with the results of the
Pacific sardine assessment. To that end,
the harvest specifications in this action
were set to allow up to 405 mt of Pacific
sardine to be harvested under two EFPs
supporting industry-run research on
Pacific sardine and other CPS. These
EFPs will allow participants to assess
CPS abundance in inshore areas that are
too shallow for NOAA vessels to survey.
NMFS is currently finalizing review and
approval for this important research.

Comment 4: Oceana supported the
prohibition on primary directed fishing
for Pacific sardine and the reduction in
the incidental catch allowance of Pacific
sardine in other CPS fisheries from 40
percent to 20 percent. In addition to
commenting on the proposed rule,
Oceana’s comment (and previous public
comments by Oceana referenced in its
letter) requested reconsideration of
various aspects of Pacific sardine
management that are not within the
scope of this action. The
recommendations in the comment letter
include changing the start date of the
fishery, revising the MSST value, and
modifying various parameters in the
OFL, ABC, and HG control rules.
Oceana also commented on NMFS’
timeline on declaring the Pacific sardine

stock overfished and requested that
NMEF'S declare that overfishing occurred
on Pacific sardine in past years based on
exploitation rates presented in the 2019
Pacific sardine stock assessment,
specifically that overfishing occurred in
2017 and 2018 based on the combined
U.S. and Mexico exploitation rate,
which are also actions outside the scope
of this rule.

Response: NMFS agrees with the
commenter regarding the prohibition on
primary directed fishing and the 20-
percent incidental landing limit for
Pacific sardine. Changes to the
management framework of Pacific
sardine and to the Pacific sardine
harvest control rules are set in the CPS
FMP and are beyond the scope of this
rulemaking. NMFS notes that some of
these changes, such as to the value for
Distribution in the Pacific sardine
harvest control rules and the MSST,
have been previously reviewed during
specific agenda items at Council
meetings. However, NMFS will
communicate other concerns to the
PFMC for their consideration during
related future management planning for
the Pacific sardine stock.

Regarding the change in stock status
for Pacific sardine, NMFS is still in the
process of making a formal declaration
on a change to the stock status of Pacific
sardine to overfished, however we still
expect to submit a letter to the Council
regarding a change in the status of the
Pacific sardine stock in the coming
months.

As it relates to the comment that
overfishing has occurred, it appears the
commenter is confused with regard to
how overfishing is determined for
Pacific sardine, how ABC is calculated,
and the differences between rate/fishing
mortality based overfishing criteria and
total catch based criteria. As stated in
the preamble of the proposed rule and
this final rule, Pacific sardine uses a
total catch-based method to determine
whether overfishing is occurring. That is
why the OFL is set annually in the
harvest specifications. Pacific sardine
harvest specifications do not set a
fishing mortality level or rate as the
indicator for whether overfishing will
occur. Although NMFS’ Magnuson-
Stevens Act National Standard 1
guidelines at 50 CFR part 600 Subpart
D provide the option of defining
“overfishing status” by using either a
fishing mortality rate measured against
a maximum fishing mortality threshold
or catch in terms of numbers or weight
of fish measured against an OFL, the
CPS FMP defines overfishing for Pacific
sardine by establishing an OFL
annually. Overfishing would occur for
Pacific sardine if total United States

catch exceeded the OFL. As noted by
the commenter this has never happened.
Therefore overfishing has never
occurred in this fishery.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
CPS FMP, other provisions of the
Magnuson-Stevens Act, and other
applicable law.

There is good cause under 5 U.S.C.
553(d)(3) to waive the 30-day delay in
effectiveness of these final harvest
specifications for the 2019-2020 Pacific
sardine fishing season. In accordance
with the FMP, this rule was
recommended by the Council at its
meeting in April 2019. The contents of
this rule were based on the best
available information on the population
status of Pacific sardine at that time.
Making these final specifications
effective on July 1, the first day of the
fishing season, is necessary for the
conservation and management of the
Pacific sardine resource because last
year’s restrictions on harvest are not
effective after June 30. The FMP
requires a prohibition on directed
fishing for Pacific sardine for the 2019-
2020 fishing year because the sardine
biomass has dropped below the
150,000-mt threshold for a primary
directed commercial fishery. The
purpose of this threshold in the FMP,
and for prohibiting directed fishing
when the biomass drops below this
level, is to protect the stock when
biomass is low and provide a buffer of
spawning stock that is protected from
fishing and can contribute to rebuilding
the stock. A delay in the effectiveness of
this rule for a full 30 days would result
in the re-opening the directed
commercial fishery on July 1.

Delaying the effective date of this rule
beyond July 1 would be contrary to the
public interest because it would
jeopardize the sustainability of the
Pacific sardine stock. Furthermore, most
affected fishermen are aware that the
Council recommended that directed
commercial fishing be prohibited for the
2019-2020 fishing year and are fully
prepared to comply with the
prohibition.

This final rule is exempt from the
procedures of E.O. 12866 because this
action is an annual fishery management
specification under the Magnuson-
Stevens Act.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
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would not have a significant economic
impact on a substantial number of small
entities for purposes of the RFA. The
factual basis for the certification was
published in the proposed rule and is
not repeated here. NMFS received a
comment regarding this certification
that is summarized above in the
preamble of the final rule. This
comment did not cause NMFS to change
its determination regarding the

certification. As a result, a regulatory
flexibility analysis was not required and
none was prepared.

Pursuant to Executive Order 13175,
this final rule was developed after
meaningful consultation and
collaboration with the tribal
representative on the Council who has
agreed with the provisions that apply to
tribal vessels.

This action does not contain a
collection-of-information requirement

for purposes of the Paperwork
Reduction Act.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 25, 2019.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2019-13960 Filed 6—-28-19; 8:45 am]|

BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 210, 220, and 226
[FNS-2019-0005]

RIN 0584—-AE65

Delayed Implementation of Grains

Ounce Equivalents in the Child and
Adult Care Food Program

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Proposed rule.

SUMMARY: This action proposes to delay,
from October 1, 2019 until October 1,
2021, the implementation date of the
“ounce equivalents” requirement for
crediting grains served in the Child and
Adult Care Food Program (CACFP). The
final rule, Child and Adult Care Food
Program: Meal Pattern Revisions
Related to the Healthy, Hunger-Free
Kids Act of 2010, published at 81 FR
24347 on April 25, 2016, specified that
meal planners must use ounce
equivalents to determine the amount of
creditable grain served as part of a
reimbursable meal or snack. The new
implementation date would allow more
time for FNS to develop additional
technical assistance materials and for
State agencies and sponsoring
organizations to provide training and
technical assistance to make compliance
easier for meal planners nationwide.
DATES: Written comments must be
received on or before July 31, 2019 to be
assured of consideration.

ADDRESSES: FNS invites interested
persons to submit written comments on
this proposed rule. Comments may be
submitted in writing by one of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Send comments to
Community Meals Branch, Policy and
Program Development Division, USDA
Food and Nutrition Service, 3101 Park

Center Drive, Alexandria, Virginia
22302.

All written comments submitted in
response to this proposed rule will be
included in the record and will be made
available to the public. Please be
advised that the substance of the
comments and the identity of the
individuals or entities submitting the
comments will be subject to public
disclosure. FNS will make the written
comments publicly available via http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Andrea Farmer, Chief, Community
Meals Branch, Policy and Program
Development Division, USDA Food and
Nutrition Service, 703—-305-2590.
SUPPLEMENTARY INFORMATION:

Background

The final rule, Child and Adult Care
Food Program: Meal Pattern Revisions
Related to the Healthy, Hunger-Free
Kids Act of 2010, published at 81 FR
24347 on April 25, 2016, specified that
grains must be credited using “ounce
equivalents.” Historically, meal
planners at day care homes and centers
in CACFP have credited grains served as
part of a reimbursable meal or snack
based on household measures, such as
cups or “servings” of breads and other
grain-based foods. The ounce
equivalents provision would bring
CACFP in line with the National School
Lunch and School Breakfast Programs,
as well as the technical measurement
approach reflected in the Dietary
Guidelines for Americans.

To make compliance easier,
particularly as State agencies and local
partners were focused on implementing
more significant aspects of the meal
pattern rule, FNS initially delayed
implementation of the ounce
equivalents provision until October 1,
2019. However, even with the
additional time, input from
stakeholders—including public
comments received through a request
for information, Food Crediting in Child
Nutrition Programs, published at 82 FR
58792 on February 14, 2017—has
convinced FNS that meal planners may
not be universally ready to effectively
implement the ounce equivalents
requirement by October of this year
without additional training and
resources. Confusion over the
implementation of ounce equivalents
amongst some meal planners has

generated fears about meal
disallowances and meal documentation
requirements, which may discourage
day care homes and centers from
participating in CACFP. FNS believes
that additional training and technical
assistance will be needed to provide
meal planners with the tools they need
to more easily implement this provision.
Accordingly, FNS is proposing a
delay of implementation of the ounce
equivalents requirement until October 1,
2021. Corresponding changes would be
made to the infant meal pattern tables
at 7 CFR 210.10(0), 210.10(q), 220.8(p),
and 226.20(c); preschool meal pattern
tables at 7 CFR 210.10(0), 210.10(p), and
220.8(0); and meal pattern tables for
children and adult participants at
226.20(c). The new implementation date
would allow more time for FNS to
continue to develop additional technical
assistance materials to better support
providers. By proposing a two-year
extension, State agencies and
sponsoring organizations should have
adequate time to use these materials to
provide training and technical
assistance to make compliance easier for
meal planners nationwide. This
proposed action is consistent with our
efforts to provide excellent customer
service as we work with State and local
partners to ensure high quality,
nutritious meals for children and adult
participants in CACFP.

Procedural Matters

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits,
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. This proposed rule has been
determined to be not significant and
was not reviewed by the Office of
Management and Budget (OMB).

Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires Agencies to
analyze the impact of rulemaking on
small entities and consider alternatives
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that would minimize any significant
impacts on a substantial number of
small entities. The FNS Administrator
has certified that this proposed rule will
not have a significant economic impact
on a substantial number of small
entities. This rule allows meal planners
additional time to receive training and
technical assistance and additional time
for State agencies and sponsoring
organizations to facilitate
implementation of the new requirement.
While this rule will affect State
agencies, sponsoring organizations, and
day care homes and centers, any
economic effect will not be significant.

Executive Order 13771

Executive Order 13771 directs
agencies to reduce regulation and
control regulatory costs and provides
that the cost of planned regulations be
prudently managed and controlled
through a budgeting process. This
proposed rule is not expected to be an
Executive Order 13771 regulatory action
because it is not significant under
Executive Order 12866.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandate
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments, and the private
sector. Under section 202 of UMRA,
FNS generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of UMRA generally requires FNS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
This proposed rule contains no Federal
mandates, under the regulatory
provisions of title I of UMRA, for State,
local, and tribal governments, or the
private sector, of $100 million or more
in any one year. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of UMRA.

Executive Order 12372

CACEFP is listed in the Assistance
Listings under the Catalog of Federal
Domestic Assistance Number 10.558
and is subject to Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. Since the Child Nutrition

Programs are State-administered, FNS
has formal and informal discussions
with State and local officials, including
representatives of Indian Tribal
Organizations, on an ongoing basis
regarding CACFP requirements and
operation. This provides FNS with the
opportunity to receive regular input
from State administrators and local
CACFP operators, which contributes to
the development of feasible
requirements.

Federalism Summary Impact Statement

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under section
6(b)(2)(B) of Executive Order 13132.
FNS has determined that this proposed
rule does not have federalism
implications. This rule does not impose
substantial or direct compliance costs
on State and local governments.
Therefore, under section 6(b) of the
Executive Order, a federalism summary
is not required.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have preemptive effect with respect
to any State or local laws, regulations,
or policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect. Prior to any judicial challenge to
the application of the provisions of this
rule, all applicable administrative
procedures must be exhausted.

Civil Rights Impact Analysis

FNS has reviewed this proposed rule
in accordance with USDA Regulation
4300-4, Civil Rights Impact Analysis, to
identify and address any major civil
rights impacts the rule might have on
minorities, women, and persons with
disabilities. After a careful review of the
rule’s intent and provisions, FNS has
determined that this rule is not expected
to limit or reduce the ability of
protected classes of individuals to
participate as CACFP operators or as
recipients of CACFP meal benefits. FNS
also does not expect this rule to have
any disparate impacts on CACFP
operators by protected classes of
individuals.

Executive Order 13175

Executive Order 13175 requires
Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
FNS anticipates that this action would
have no significant cost and no major
increase in regulatory burden on tribal
organizations.

Paperwork Reduction Act

The Paperwork Reduction Act of
1995, 44 U.S.C. Chapter 35 and 5 CFR
1320, requires OMB to approve all
collections of information by a Federal
agency before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current valid OMB control
number. This proposed rule contains
information collections that have been
approved by OMB under control
number 0584—0055. This rule does not
add any new information collection
requirements.

E-Government Act Compliance

FNS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects
7 CFR Part 210

Grant programs—education, Grant
programs—health, Infants and children,
Nutrition, Penalties, Reporting and
recordkeeping requirements, School
breakfast and lunch programs, Surplus
agricultural commodities.

7 CFR Part 220

Grant programs—education, Grant
programs—health, Infants and children,
Nutrition, Reporting and recordkeeping
requirements, School breakfast and
lunch programs.

7 CFR Part 226

Accounting, Aged, Day care, Food
assistance programs, Grant programs,
Grant programs—health, American
Indians, Individuals with disabilities,
Infants and children, Intergovernmental
relations, Loan programs, Reporting and
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recordkeeping requirements, Surplus Authority: 42 U.S.C. 1751-1760, 1779. (3)* * *

agigg(l)trlériz;lgcl;n;rnc()l:dét;e:r.ts 210. 220 m 2.In §210.10, revise the tables in (i) * * *

and 226 are am’ended as follows,: paragraphs (0)(3)(ii), (0)(4)(ii), (p)(2),
and (q)(2) to read as follows:

PART 210—NATIONAL SCHOOL

LUNCH PROGRAM §210.10 Meal requirements for lunches

and requirements for afterschool snacks.
* * * * *

m 1. The authority citation for part 210
continues to read as follows: (o) * * *

PRESCHOOL SNACK MEAL PATTERN

Minimum quantities

Food components and food items 1

Ages 1-2 Ages 3-5

FIUID IMITKZ Lttt ettt sttt et et e ae e e be e san e b e e 4 fluid ounces ................ 4 fluid ounces.
Meat/meat alternates (edible portion as served):

Lean meat, poultry, Or fiSh ... s 12 OUNCE ...evvveeeeeeeeiins 12 ounce.

Tofu, soy products, or alternate protein products4 . ... | Y2 ounce ..... ... | 2 ounce.

ChEESE .t ... | Y2 0unce . /2 ounce.

Large egg ..ccceerereeiieienenn. e | V2 e | V2.

Cooked dry beans Or Peas ........c.ccceveeecveeriiiiieesieecee e e | VBCUpP ... ... | V& cup.

Peanut butter or soy nut butter or other nut or seed butters .. e | 1TDSP e, ... | 1 Tbsp.

Yogurt, plain or flavored unsweetened or sweetened5 .......... .... | 2 ounces or Va cup . 2 ounces or 4 cup.

Peanuts, soy nuts, tree nuts, or seeds ...... .... | Y2 ounce . ... | 2 ounce.
VegetablesS ... v | V2CUup ... ... | V2 cup.
011 USSP 12 CUP o /2 cup.
Grains (0z eq):67

Whole grain-rich or enriched bread .............cccooiiiiiiiiie e ... | V2 slice ... /2 slice.

Whole grain-rich or enriched bread product, such as biscuit, roll, or muffin /2 serving ... | V2 serving.

Whole grain-rich, enriched, or fortified cooked breakfast cereal,® cereal grain, and/or | V4 CUP ....ccccceevirrieennnnne /4 cup.

pasta.

Whole grain-rich, enriched, or fortified ready-to-eat cereal (dry, cold): 89

FIAKES OF FOUNAS .....iiiiiiiiiiii ettt 12 CUP o /2 cup.

Puffed cereal ... ... | % cup.

GIFANOIA ...ttt /8 cup.
Endnotes:

1 Select two of the five components for a reimbursable snack. Only one of the two components may be a beverage.

2Must be unflavored whole milk for children age one. Must be unflavored low-fat (1 percent) or unflavored fat-free (skim) milk for children two
through five years old.

3 Pasteurized full-strength juice may only be used to meet the vegetable or fruit requirement at one meal, including snack, per day.

4 Alternate protein products must meet the requirements in Appendix A to Part 226 of this chapter.

5Yogurt must contain no more than 23 grams of total sugars per 6 ounces.

6 At least one serving per day, across all eating occasions, must be whole grain-rich. Grain-based desserts do not count towards meeting the
grains requirement.

7 Beginning October 1, 2021, ounce equivalents are used to determine the quantity of creditable grains.

8 Breakfast cereals must contain no more than 6 grams of sugar per dry ounce (no more than 21.2 grams sucrose and other sugars per 100
grams of dry cereal).

9 Beginning October 1, 2019, the minimum serving size specified in this section for ready-to-eat breakfast cereals must be served. Until Octo-
ber 1, 2019, the minimum serving size for any type of ready-to-eat breakfast cereal is /4 cup for children ages 1-2 and '/ cup for children ages
3-5.

(4) * x % (ii) * % %

INFANT SNACK MEAL PATTERN

Birth through 5 months 6 through 11 months

4—6 fluid ounces breastmilk ! or formula2 .......... 2—4 fluid ounces breastmilk 1 or formula;2 and

0-'/2 slice bread; 34 or

0-2 cracker; 34 or

0—4 tablespoons infant cereal234 or ready-to-eat breakfast cereal; 3456 and
0-2 tablespoons vegetable or fruit, or a combination of both €7

1Breastmilk or formula, or portions of both, must be served; however, it is recommended that breastmilk be served in place of formula from
birth through 11 months. For some breastfed infants who regularly consume less than the minimum amount of breastmilk per feeding, a serving
of less than the minimum amount of breastmilk may be offered, with additional breastmilk offered at a later time if the infant will consume more.

2|nfant formula and dry infant cereal must be iron-fortified.

3 A serving of grains must be whole grain-rich, enriched meal, or enriched flour.

4Beginning October 1, 2021, ounce equivalents are used to determine the quantity of creditable grains.

5Breakfast cereals must contain no more than 6 grams of sugar per dry ounce (no more than 21.2 grams sucrose and other sugars per 100
grams of dry cereal).

6 A serving of this component is required when the infant is developmentally ready to accept it.

7 Fruit and vegetable juices must not be served.
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* * * * * (2) * % %
(p) * % %
PRESCHOOL LUNCH MEAL PATTERN
Minimum quantities
Food components and food items 1
Ages 1-2 Ages 3-5

FIUIA MITK 2 ettt et e e e e e et a e e e e e e e easbaeeeeeeeesasbaeeeeeeseanssssneaeseeannsrens 4 fluid ounces ................ 6 fluid ounces.

Meat/meat alternates (edible portion as served):
Lean meat, poultry, or fish
Tofu, soy products, or alternate protein products
Cheese
Large egg
Cooked dry beans or peas
Peanut butter or soy nut butter or other nut or seed butters ............ccoocieiiiiiiiiinn.
Yogurt, plain or flavored unsweetened or sweetened 4
The following may be used to meet no more than 50% of the requirement: Peanuts,

1 ounce
1 ounce
1 ounce ...

4 ounces or 2 cup ........
12 ounce = 50% .............

12 ounces.

172 ounces.

12 ounces.

%a.

%s cup.

3 Tbsp.

6 ounces or %4 cup.
34 ounce = 50%.

soy nuts, tree nuts, or seeds, as listed in program guidance, or an equivalent quan-
tity of any combination of the above meat/meat alternates (1 ounce of nuts/seeds =
1 ounce of cooked lean meat, poultry, or fish).

Vegetables S ... e VB8 CUP o a cup.
FTUIS B8 ettt h ettt e et e bt e e he e e eh et st e e ebe e e bt e ae e e ne e nae e e r e e eanes VB CUP covveeeceee e a cup.
Grains (0z eq): 78
Whole grain-rich or enriched bread ... 12 8liCe .o /2 slice.
Whole grain-rich or enriched bread product, such as biscuit, roll, muffin ..................... /2 serving /2 serving.
Whole grain-rich, enriched, or fortified cooked breakfast cereal,® cereal grain, and/or | V4 CUP .....cccceevirrieennenne /4 cup.
pasta.
Endnotes:

1Must serve all five components for a reimbursable meal.

2Must be unflavored whole milk for children age one. Must be unflavored low-fat (1 percent) or unflavored fat-free (skim) milk for children two
through five years old.

3 Alternate protein products must meet the requirements in Appendix A to Part 226 of this chapter.

4Yogurt must contain no more than 23 grams of total sugars per 6 ounces.

5 Pasteurized full-strength juice may only be used to meet the vegetable or fruit requirement at one meal, including snack, per day.

6 A vegetable may be used to meet the entire fruit requirement. When two vegetables are served at lunch or supper, two different kinds of
vegetables must be served.

7 At least one serving per day, across all eating occasions, must be whole grain-rich. Grain-based desserts do not count towards the grains re-
quirement.

8Beginning October 1, 2021, ounce equivalents are used to determine the quantity of the creditable grain.

9 Breakfast cereals must contain no more than 6 grams of sugar per dry ounce (no more than 21.2 grams sucrose and other sugars per 100
grams of dry cereal).

(q)*** (2)***

INFANT LUNCH MEAL PATTERN

Birth through 5 months 6 through 11 months

6-8 fluid ounces breastmilk ' or formula; 2 and
0—4 tablespoons
infant cereal23
meat,
fish,
poultry,
whole egg,
cooked dry beans, or
cooked dry peas; or
0-2 ounces of cheese; or
0-4 ounces (volume) of cottage cheese; or
0-4 ounces or 2 cup of yogurt; 4 or a combination of the above; s and
0-2 tablespoons vegetable or fruit or a combination of both 56

4—6 fluid ounces breastmilk 1 or formula 2

1Breastmilk or formula, or portions of both, must be served; however, it is recommended that breastmilk be served in place of formula from
birth through 11 months. For some breastfed infants who regularly consume less than the minimum amount of breastmilk per feeding, a serving
of less than the minimum amount of breastmilk may be offered, with additional breastmilk offered at a later time if the infant will consume more.

2|nfant formula and dry infant cereal must be iron-fortified.

3Beginning October 1, 2021, ounce equivalents are used to determine the quantity of creditable grains.

4Yogurt must contain no more than 23 grams of total sugars per 6 ounces.

5 A serving of this component is required when the infant is developmentally ready to accept it.

6 Fruit and vegetable juices must not be served.
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* * * * * Authority: 42 U.S.C. 1773, 1779, unless §220.8 Meal requirements for breakfasts.
otherwise noted. * * * * *

:;Qg'g;iom SCHOOL BREAKFAST §2208 Amended (0)* * *
m 4.In §220.8, revise the tables in 2) % *

m 3. The authority citation for part 220 paragraphs (0)(2) and (p)(2), to read as

continues to read as follows: follows:

PRESCHOOL BREAKFAST MEAL PATTERN

Minimum quantities
Food components and food items 1
Ages 1-2 Ages 3-5
FIUI IMITKZ e ettt st e b e bt e s e e ae e s e beeeans 4 fluid ounces ................ 6 fluid ounces.
Vegetables, fruits, or portions of both3 ... /4 cup /2 cup.
Grains (oz eq)456:
Whole grain-rich or enriched bread ............ccooiiiioiiie e 12 8liCe e /2 slice.
Whole grain-rich or enriched bread product, such as biscuit, roll, muffin ...................... /2 serving /2 serving.
Whole grain-rich, enriched, or fortified cooked breakfast cereal,” cereal grain, and/or | V4 cup ..... 4 cup.
pasta.
Whole grain-rich, enriched, or fortified ready-to-eat breakfast cereal (dry, cold)? 8:
FIAKES OF FOUNAS .....oiiiiiiiiiii ettt 12 CUP o /2 cup.
Puffed cereal ... ... | % cup.
(C T Ty Lo - RO PTO PO PR PPTOSPRPI /8 cup.
Endnotes:

1 Must serve all three components for a reimbursable meal.

2Must be unflavored whole milk for children age one. Must be unflavored low-fat (1 percent) or unflavored fat-free (skim) milk for children two
through five years old.

3 Pasteurized full-strength juice may only be used to meet the vegetable or fruit requirement at one meal, including snack, per day.

4 At least one serving per day, across all eating occasions, must be whole grain-rich. Grain-based desserts do not count towards meeting the
grains requirement.

5Meat and meat alternates may be used to meet the entire grains requirement a maximum of three times a week. One ounce of meat and
meat alternates is equal to one ounce equivalent of grains.

6Beginning October 1, 2021, ounce equivalents are used to determine the quantity of creditable grains.

7 Breakfast cereals must contain no more than 6 grams of sugar per dry ounce (no more than 21.2 grams sucrose and other sugars per 100
grams of dry cereal).

8 Beginning October 1, 2019, the minimum serving size specified in this section for ready-to-eat breakfast cereals must be served. Until Octo-
ber 1, 2019, the minimum serving size for any type of ready-to-eat breakfast cereal is /4 cup for children ages 1-2 and ' cup for children ages
3-5.

(p) * *x % (2) * % %
INFANT BREAKFAST MEAL PATTERN

Birth through 5 months 6 through 11 months

4-6 fluid ounces breastmilk ' or formulaZ? .......... 6-8 fluid ounces breastmilk ' or formula 2; and
0-4 tablespoons
infant cereal23
meat,
fish,
poultry,
whole egg,
cooked dry beans, or
cooked dry peas; or
0-2 ounces of cheese; or
0-4 ounces (volume) of cottage cheese; or
0-4 ounces or 2 cup of yogurt4; or a combination of the above 5; and
0-2 tablespoons vegetable or fruit or a combination of both 56

1Breastmilk or formula, or portions of both, must be served; however, it is recommended that breastmilk be served in place of formula from
birth through 11 months. For some breastfed infants who regularly consume less than the minimum amount of breastmilk per feeding, a serving
of less than the minimum amount of breastmilk may be offered, with additional breastmilk offered at a later time if the infant will consume more.

2|nfant formula and dry infant cereal must be iron-fortified.

3Beginning October 1, 2021, ounce equivalents are used to determine the quantity of creditable grains.

4Yogurt must contain no more than 23 grams of total sugars per 6 ounces.

5 A serving of this component is required when the infant is developmentally ready to accept it.

6 Fruit and vegetable juices must not be served.

* * * * * PART 226—CHILD AND ADULT CARE Authority: Secs. 9, 11, 14, 16, and 17,
FOOD PROGRAM Richard B. Russell National School Lunch
Act, as amended, 42 U.S.C. 1758, 1759a,
m 5. The authority citation for 7 CFR 1762a, 1765 and 1766.

part 226 continues to read as follows:
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§220.20 Amended
m 6.In §226.20, remove the date
“October 1, 2019 and add in its place
“October 1, 2021” in the following
places:
m a. Endnote 3 of the table in paragraph
(b)(5);
m b. Endnote 7 of the table in paragraph
(c)(1);
m c. Endnote 10 of the table in paragraph
(c)(2); and
m d. Endnote 8 of the table in paragraph
(€)(3).

Dated: June 14, 2019.
Brandon Lipps,
Administrator, Food and Nutrition Service.
[FR Doc. 2019-13733 Filed 6—28-19; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF ENERGY
10 CFR Part 431

[EERE-2017-BT-STD-0016]

Energy Conservation Program: Energy
Conservation Standards for Metal
Halide Lamp Fixtures

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information.

SUMMARY: The U.S. Department of
Energy (“DOE”) is attempting to
determine whether to amend the current
energy conservation standards for metal
halide lamp fixtures. Under the Energy
Policy and Conservation Act, as
amended, DOE must review these
standards at least once every six years
and publish either a proposal to amend
these standards or a notice of
determination that the existing
standards do not need amending. DOE
is soliciting the public for information
to help determine whether the current
standards require amending under the
applicable statutory criteria. DOE
welcomes written comments from the
public on any subject within the scope
of this document, including topics not
specifically raised.

DATES: Written comments and
information are requested and will be
accepted on or before August 15, 2019.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2017-BT-STD-0016, by
any of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: MHLF2017STD0016@
ee.doe.gov. Include the docket number
EERE-2017-BT-STD-0016 in the
subject line of the message.

3. Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287—-1445. If possible,
please submit all items on a compact
disc (CD), in which case it is not
necessary to include printed copies.

4. Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, 6th Floor, Washington, DC 20024.
Telephone: (202) 287-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section III of this document.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
http://www.regulations.gov. The docket
web page contains instructions on how
to access all documents, including
public comments, in the docket. See
section III for information on how to
submit comments through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Ms. Lucy deButts, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 287—
1604. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—8145. Email:
Michael Kido@hgq.doe.gov.

For further information on how to
submit a comment, review other public

comments and the docket, or participate
in the public meeting, contact the
Appliance and Equipment Standards
Program staff at (202) 287—-1445 or by
email: ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Authority and Background
B. Rulemaking Process
II. Request for Information and Comments
A. Equipment Covered by This Rulemaking
B. Market and Technology Assessment
1. Product/Equipment Classes
2. Technology Assessment
C. Screening Analysis
D. Engineering Analysis
1. Baselines
2. Efficiency Levels and Maximum
Technologically Feasible Levels
3. Manufacturer Production Costs and
Manufacturing Selling Price
E. Markups Analysis
F. Energy Use Analysis
G. Life-Cycle Cost and Payback Analysis
H. Shipments
I. National Impact Analysis
J. Manufacturer Impact Analysis
K. Other Energy Conservation Standards
Topics
1. Market Failures
2. Market-Based Approaches to Energy
Conservation Standards
1. Submission of Comments

1. Introduction

A. Authority and Background

The Energy Policy and Conservation
Act of 1975, as amended (“EPCA”),1
among other things, authorizes DOE to
regulate the energy efficiency of a
number of consumer products and
industrial equipment. (42 U.S.C. 6291—
6317) Title III, Part B 2 of EPCA
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles. These products
include metal halide lamp fixtures
(“MHLFs”), the subject of this request
for information (“RFI”).3 (42 U.S.C.
6292(a)(19)) EPCA prescribed energy
conservation standards (“ECS”’) for

1 All references to EPCA in this document refer
to the statute as amended through America’s Water
Infrastructure Act of 2018, Public Law 115-270
(October 23, 2018).

2For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated as Part A.

3 Although MHLFs (which are industrial lighting
equipment) are treated as covered products under
EPCA, as a matter of administrative convenience
and to minimize confusion among interested
parties, DOE adopted its MHLF provisions into
subpart S of 10 CFR part 431 (the portion of DOE’s
regulations dealing with commercial and industrial
equipment) because businesses, rather than
individuals, purchase them. 74 FR 12058, 12062
(March 23, 2009). For the purpose of this notice,
DOE refers to MHLFs generally as “equipment.”
When the notice refers to specific provisions in Part
A of EPCA, the term “product” is used.


mailto:ApplianceStandardsQuestions@ee.doe.gov
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these products. (42 U.S.C. 6295(hh)(1)),
and directed DOE to conduct two cycles
of rulemakings to determine whether to
amend these standards. (42 U.S.C.
6295(hh)(2)—(3))

Under EPCA, DOE’s energy
conservation program consists
essentially of four parts: (1) Testing, (2)
labeling, (3) Federal energy conservation
standards, and (4) certification and
enforcement procedures. Relevant
provisions of EPCA specifically include
definitions (42 U.S.C. 6291), test
procedures (42 U.S.C. 6293), labeling
provisions (42 U.S.C. 6294), energy
conservation standards (42 U.S.C. 6295),
and the authority to require information
and reports from manufacturers (42
U.S.C. 6296).

Federal energy efficiency
requirements for covered products
established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C.
6297(a)—(c)) DOE may, however, grant
waivers of Federal preemption in
limited instances for particular State
laws or regulations, in accordance with
the procedures and other provisions set
forth under 42 U.S.C. 6297(d).

DOE completed the first of these
rulemaking cycles in 2014 by adopting
amended performance standards for

MHLFs manufactured on or after
February 10, 2017 (2014 MHLF ECS
final rule”). 79 FR 7746 (February 10,
2014). The current energy conservation
standards are located in title 10 of the
Code of Federal Regulations (““CFR”)
part 431. See 10 CFR 431.326 (detailing
the applicable energy conservation
standards for different classes of
MHLFs). The currently applicable DOE
test procedures for MHLF's appear at 10
CFR 431.324. Under 42 U.S.C.
6295(hh)(3)(A), the agency must
conduct a second review of its energy
conservation standards for MHLF's and
publish a final rule to determine
whether to amend those standards. This
document initiates that second review.

B. Rulemaking Process

DOE must follow specific statutory
criteria for prescribing new or amended
standards for covered products. EPCA
requires that any new or amended
energy conservation standard be
designed to achieve the maximum
improvement in energy or water
efficiency that is technologically
feasible and economically justified. (42
U.S.C. 6295(0)(2)(A)) To determine
whether a standard is economically
justified, EPCA requires that DOE
determine whether the benefits of the
standard exceed its burdens by

considering, to the greatest extent
practicable, the following seven factors:

(1) The economic impact of the
standard on the manufacturers and
consumers of the affected products;

(2) The savings in operating costs
throughout the estimated average life of
the product compared to any increases
in the initial cost, or maintenance
expenses;

(3) The total projected amount of
energy and water (if applicable) savings
likely to result directly from the
standard;

(4) Any lessening of the utility or the
performance of the products likely to
result from the standard;

(5) The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the standard;

(6) The need for national energy and
water conservation; and

(7) Other factors the Secretary of
Energy (Secretary) considers relevant.
(42 U.S.C. 6295(0)(2)(B)(1)(D)—-(VII))

DOE fulfills these and other
applicable requirements by conducting
a series of analyses throughout the
rulemaking process. Table 1.1 shows the
individual analyses that are performed
to satisfy each of the requirements
within EPCA.

TABLE I.1—EPCA REQUIREMENTS AND CORRESPONDING DOE ANALYSIS

EPCA requirement

Corresponding DOE analysis

Technological Feasibility ..........cccccoviiieniieennenn.

Economic Justification:

1. Economic impact on manufacturers and CONSUMENS .........cccceeeeriiieeniieeesiieeennes .

N

w

4. Impact on utility or performance ..............

o o,

7. Other factors the Secretary considers relevant ..........ccccccveieneienenieneeenene .

. Lifetime operating cost savings compared to increased cost for the product ..... .

. Total projected energy savings ...............

. Impact of any lessening of competition ...
. Need for national energy and water conservation

e Market and Technology Assessment.
e Screening Analysis.
e Engineering Analysis.

Manufacturer Impact Analysis.

o Life-Cycle Cost and Payback Period Analysis.
¢ Life-Cycle Cost Subgroup Analysis.

e Shipments Analysis.

Markups for Product Price Determination.

e Energy and Water Use Determination.

¢ Life-Cycle Cost and Payback Period Analysis.
e Shipments Analysis.

o National Impact Analysis.

e Screening Analysis.

e Engineering Analysis.

e Manufacturer Impact Analysis.

e Shipments Analysis.

¢ National Impact Analysis.

Employment Impact Analysis.

Utility Impact Analysis.

Emissions Analysis.

Monetization of Emission Reductions Benefits.
Regulatory Impact Analysis.

As detailed throughout this RFI, DOE
is publishing this document seeking
input and data from interested parties to
aid in the development of the technical
analyses on which DOE will ultimately
rely to determine whether (and if so,

how) to amend the standards for
MHLFs.

II. Request for Information and
Comments

In the following sections, DOE has
identified a variety of issues on which

it seeks input to aid in the development
of the technical and economic analyses
regarding whether to amend its
standards for MHLFs. Additionally,
DOE welcomes comments on other
issues relevant to the conduct of this
rulemaking that may not specifically be
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identified in this document. In
particular, DOE notes that under
Executive Order 13771, executive
branch agencies such as DOE are
directed to manage the costs associated
with the imposition of expenditures
required to comply with Federal
regulations. See 82 FR 9339 (February 3,
2017) Consistent with that Executive
Order, DOE encourages the public to
provide input on measures DOE could
take to lower the cost of its energy
conservation standards rulemakings,
recordkeeping and reporting
requirements, and compliance and
certification requirements applicable to
MHLFs while remaining consistent with
the requirements of EPCA.

Issue II.1: DOE seeks comment on
whether there have been sufficient
technological or market changes since
the most recent standards update that
may justify a new rulemaking to
consider more stringent standards.
Specifically, DOE seeks data and
information that could enable the
agency to determine whether DOE
should propose a “no new standard”
determination because a more stringent
standard: 1. Would not result in a
significant savings of energy; 2. is not
technologically feasible; 3. is not
economically justified; or 4. any
combination of the foregoing.

Issue II.2: DOE recently published an
RFI on the emerging smart technology
appliance and equipment market. 83 FR
46886 (September 17, 2018). In that RFI,
DOE sought information to better
understand market trends and issues in
the emerging market for appliances and
commercial equipment that incorporate
smart technology. DOE’s intent in
issuing the RFI was to ensure that DOE
did not inadvertently impede such
innovation in fulfilling its statutory
obligations in setting efficiency
standards for covered products and
equipment. DOE seeks comments, data
and information on the issues presented
in the RFI as they may be applicable to
MHLFs.

A. Equipment Covered by This
Rulemaking

This RFI addresses equipment
meeting the MHLF definition, as
codified in 10 CFR 431.322. An MHLF
is defined as a light fixture for general
lighting application designed to be
operated with a metal halide lamp and
a ballast for a metal halide lamp. 42
U.S.C. 6291(64); 10 CFR 431.322. DOE
has also defined several terms related to
MHLF in 10 CFR 431.322.

The Energy Independence and
Security Act of 2007, Public Law 110—
140 (December 19, 2007) (“EISA 2007”’),

established energy conservation
standards for MHLFs with ballasts
designed to operate lamps with rated
wattages between 150 watts (“W”’) and
500 W and excluded three types of
fixtures within the covered wattage
range from energy conservation
standards: (1) MHLFs with regulated-lag
ballasts; (2) MHLF's that use electronic
ballasts and operate at 480 volts; and (3)
MHLFs that are rated only for 150 watt
lamps, are rated for use in wet locations
as specified by the National Fire
Protection Association (“NFPA”’) in
NFPA 70, “National Electrical Code
2002 Edition,” 4 and contain a ballast
that is rated to operate at ambient air
temperatures above 50 °C as specified
by Underwriters Laboratory (“UL”) in
UL 1029, “Standard for Safety High-
Intensity-Discharge Lamp Ballasts.”” (42
U.S.C. 6295(hh)(1)) In the 2014 MHLF
ECS final rule, DOE also promulgated
standards for the group of MHLFs with
ballasts designed to operate lamps rated
50 W-150 W and 501 W-1,000 W. DOE
also promulgated standards for one type
of previously excluded fixture: A 150 W
MHLF rated for use in wet locations 4
and containing a ballast that is rated to
operate at ambient air temperatures
greater than 50 °C—i.e., those fixtures
that fall under 42 U.S.C.
6295(hh)(1)(B)(iii). DOE continued to
exclude from standards MHLFs with
regulated-lag ballasts and 480 V
electronic ballasts. In addition, due to a
lack of applicable test method for high-
frequency electronic (“HFE”) ballasts, in
the 2014 MHLF ECS final rule, DOE did
not establish standards for MHLF's with
HFE ballasts. 79 FR 7754-7756
(February 10, 2014).

Although current standards for
MHLFs require them to contain a ballast
that meets or exceeds a minimum
ballast efficiency, the entity responsible
for certifying compliance with the
applicable standard is the MHLF
manufacturer or importer. The MHLF
manufacturer may opt to use a third-
party to certify on its behalf, such as the
ballast manufacturer. However, the
MHLF manufacturer or importer is
ultimately responsible for certifying
compliance to DOE. See generally 42
U.S.C. 6291(10)—(12) and 10 CFR
429.12.

4DOE notes that although the exclusion in 42
U.S.C. 6295(hh)(1)(B)(iii)(I) identifies those fixtures
that are rated for use in wet locations as specified
by the National Electrical Code 2002 section
410.4(A), the National Fire Protection Agency
(“NFPA”) is responsible for authoring the National
Electrical Code, which is identified as NFPA 70.
Accordingly, DOE’s use of NFPA 70 under the
MHLF-related provision in 10 CFR 431.326(b)(3)(iii)
is identical to the statutory exclusion set out by
Congress.

Issue A.1: DOE seeks input on
whether definitions related to MHLFs in
10 CFR 431.322 require any revisions—
and if so, how those definitions should
be revised. DOE also seeks input on
whether additional definitions are
necessary for DOE to clarify or
otherwise implement its regulatory
requirements related to MHLFs.

B. Market and Technology Assessment

The market and technology
assessment that DOE routinely conducts
when analyzing the impacts of a
potential new or amended energy
conservation standard provides
information about the MHLF industry
that will be used in DOE’s analysis
throughout the rulemaking process.
DOE uses qualitative and quantitative
information to characterize the structure
of the industry and market. DOE
identifies manufacturers, estimates
market shares and trends, addresses
regulatory and non-regulatory initiatives
intended to improve energy efficiency
or reduce energy consumption, and
explores the potential for efficiency
improvements in the design and
manufacturing of MHLFs. DOE also
reviews product literature, industry
publications, and company websites.
Additionally, DOE considers conducting
interviews with manufacturers to
improve its assessment of the market
and available technologies for MHLFs.

1. Product/Equipment Classes

When evaluating and establishing
energy conservation standards, DOE
may divide covered products into
product classes by the type of energy
used, or by capacity or other
performance-related features that justify
a different standard. (42 U.S.C. 6295(q))
In making a determination whether
capacity or another performance-related
feature justifies a different standard,
DOE must consider such factors as the
utility of the feature to the consumer
and other factors DOE deems
appropriate. Id.

For MHLFs, the current energy
conservation standards specified in 10
CFR 431.326 are based on 24 equipment
classes that were analyzed in the 2014
MHLF ECS final rule according to the
following performance-related features
that provide utility to the customer:
Input voltage, rated lamp wattage, and
designation for indoor versus outdoor
applications. Table II.1 lists the 24
MHLF equipment classes from the 2014
MHLF ECS final rule.
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TABLE Il.1—MHLF EQUIPMENT CLASSES FROM THE 2014 MHLF ECS FINAL RULE

Designed to be operated with lamps of the following rated

lamp wattage

250 W and <100 W ..o

>50 W and <100 W ...
>50 W and <100 W ...
>50 W and <100 W .......
>100 W and <150 W~ ...
>100 W and <150 W" ......
>100 W and <150 W™ ......
>100 W and <150 W" ......
>150 W™ and <250 W
>150 W™ and <250 W
>150 W™ and <250 W
>150 W™ and <250 W

>250 W and <500 W ...

>250 W and <500 W .....
>250 W and <500 W .....
>250 W and <500 W .....
>500 W and <1,000 W .....
>500 W and <1,000 W .....
>500 W and <1,000 W .....
>500 W and <1,000 W .....
>1,000 W and <2,000 W ..
>1,000 W and <2,000 W ......
>1,000 W and <2,000 W ......

>1,000 W and <2,000 W .......coociiieeeeeecieeeeee.

Indoor/outdoor Input voltage type
..................... 7o [ o S EESSRRRPSSRR B Y- (=Y I-14T- 2 (DAY

..... Indoor ...... All others.

..... Qutdoor .... Tested at 480 V.

..... Qutdoor .... All others.

..... Indoor ...... Tested at 480 V.

..... Indoor ...... All others.

..... Qutdoor .... Tested at 480 V.

..... Qutdoor .... All others.

..... Indoor ...... Tested at 480 V.

..... Indoor ...... All others.

..... Qutdoor .... Tested at 480 V.
..................... Qutdoor All others.
..................... 7o [ o ) S UESSRRRPSSRR B Y- (=Y I-1 8-t (DAY

..... Indoor ...... All others.

..... Qutdoor .... Tested at 480 V.

..... Qutdoor .... All others.

..... Indoor ...... Tested at 480 V.

..... Indoor ...... All others.

..... Qutdoor .... Tested at 480 V.

..... Qutdoor .... All others.

..... Indoor ...... Tested at 480 V.

..... Indoor ...... All others.

..... Qutdoor .... Tested at 480 V.
..................... Qutdoor All others.

*Includes 150 W MHLFs exempted by EISA 2007, which are MHLFs rated only for 150 W lamps; rated for use in wet locations, as specified
by the NFPA 70-2002, section 410.4(A); and containing a ballast that is rated to operate at ambient air temperatures above 50 °C, as specified

by UL 1029-2007.

**Excludes 150 W MHLFs exempted by EISA 2007, which are MHLFs rated only for 150 W lamps; rated for use in wet locations, as specified
by the NFPA 70-2002, section 410.4(A); and containing a ballast that is rated to operate at ambient air temperatures above 50 °C, as specified

by UL 1029-2007.

DOE notes that since Table II.1
represents all equipment classes in the
2014 MHLF ECS final rule, it also
includes a number of individual classes
for which standards were not set. For
example, DOE did not adopt standards
in the 2014 MHLF EGCS final rule for
MHLFs designed to be operated with
lamps rated greater than 1,000 W and
less than or equal to 2,000 W but they
are included as one of the many
different MHLF equipment classes that
DOE is currently considering within the
context of this RFI. Consequently, the
table of standards presented in Table 1.1
in the 2014 MHLF ECS final rule does
not include MHLFs that operate those
lamps. 79 FR 7747-7748 (February 10,
2014). See also id. at 79 FR 7832-7836
(detailing DOE’s reasoning under the
“Conclusions” of the preamble
discussion). Furthermore, because DOE
adopted the same standards for indoor
and outdoor equipment classes that are
tested at the same input voltage and that
operate lamps of the same wattage, DOE
omitted the indoor/outdoor distinction
when codifying the table of standards
into 10 CFR 431.326(c). DOE previously
analyzed indoor and outdoor fixtures
separately as part of its prior rulemaking
because these two types of fixtures offer
different performance-related features.
When electronic ballasts are used in
outdoor applications, they require

additional transient protection because
of the potential for voltage surges in
outdoor locations. Indoor fixtures with
electronic ballasts also have an added
feature to provide 120 V auxiliary power
functionality for use in the event of a
power outage. Based on these different
features, DOE established separate
equipment classes for indoor and
outdoor fixtures, 79 FR 7763-7764
(February 10, 2014), but adopted the
same minimum energy conservation
standards for these classes. (See section
II.D for more information).

Issue B.1: DOE requests feedback on
the 24 MHLF equipment classes from
the 2014 MHLF ECS final rule and
whether changes to these individual
equipment classes and their
descriptions should be made or whether
certain classes should be merged or
separated (e.g., indoor and outdoor,
wattage ranges). DOE further requests
feedback on whether combining certain
classes could impact utility by
eliminating any performance-related
features or impact the stringency of the
current energy conservation standard for
this equipment. Specifically, DOE
requests comment on whether the
features associated with indoor and/or
outdoor fixtures (e.g., thermal
management, transient protection,
auxiliary power functionality) remain in
the market today.

DOE is also aware that new
configurations and features could be
available for MHLF's that may not have
been available at the time of the last
energy conservation standards analysis.
Based on DOE’s review of the market,
DOE found metal halide dimming
ballasts available from multiple
manufacturers that could be used in
MHLFs. DOE has identified both step-
level dimming and continuous dimming
metal halide systems that are dimmable
down to 50 percent of rated power.

Issue B.2: DOE seeks information
regarding any new equipment classes it
should consider for inclusion in its
analysis. Specifically, DOE requests
information on any performance-related
features (e.g., dimmability, etc.) that
may provide unique customer utility
and data detailing the corresponding
impacts on energy use that would justify
separate equipment classes (i.e.,
explanation for why the presence of
these performance-related features
would increase energy consumption).

In describing which MHLF's are
included in each equipment class, DOE
incorporates by reference the 2002
version of NFPA 70 and the 2007
version of UL 1029 in DOE’s
regulations. NFPA 70 is a national safety
standard for electrical design,
installation, and inspection, and is also
known as the 2002 National Electrical
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Code. UL 1029 is a safety standard
specific to high intensity discharge
(“HID”’) lamp ballasts; a metal halide
lamp ballast is a type of HID lamp
ballast. Both NFPA 70 and UL 1029 are
used to describe the applicable
equipment class for MHLFs that EISA
2007 excluded from the statutory
standards enacted by Congress but that
were later included as part of the 2014
MHLF ECS final rule (see section II.A).
DOE has found that a 2017 version of
NFPA 70 (NFPA 70-2017) “NFPA 70
National Electrical Code 2017 Edition” 5
and a 2014 version of UL 1029 (UL

1029-2014) “Standard for Safety High-
Intensity-Discharge Lamp Ballasts™ ¢ are
now available.

Issue B.3: DOE requests comment on
whether incorporating by reference the
updated industry standards NFPA 70—
2017 and UL 1029-2014 will impact the
MHLFs included in each equipment
class in DOE’s regulations.

2. Technology Assessment

In analyzing the feasibility of
potential new or amended energy
conservation standards, DOE uses
information about existing and past

technology options and prototype
designs to help identify technologies
that manufacturers could use to meet
and/or exceed a given set of energy
conservation standards under
consideration. In consultation with
interested parties, DOE intends to
develop a list of technologies to
consider in its analysis. That analysis
will likely include a number of the
technology options DOE previously
considered during its most recent
rulemaking for MHLFs. A complete list
of those prior options appears in Table
I1.2 of this RFI.

TABLE [I.2—PREVIOUSLY CONSIDERED TECHNOLOGY OPTIONS FROM THE 2014 MHLF ECS FINAL RULE

Ballast type Design option Description
Magnetic ............ Improved Core Steel. Use a higher grade of electrical steel, including grain-ori-
ented silicon steel, to lower core losses.
Copper Wiring. Use copper wiring in place of aluminum wiring to lower re-
sistive losses.
Increased Stack Height. Add steel laminations to lower core losses.
Increased Conductor Cross Section. Increase conductor cross section to lower winding losses.
Electronic Ballast. Replace magnetic ballasts with electronic ballasts.
Amorphous Steel. Create the core of the inductor from laminated sheets of
amorphous steel insulated from each other.
Electronic ........... Improved Components .......... Magnetics .......cocevveiniiniieennn. Use grain-oriented or amorphous electrical steel to reduce
core losses.
Use optimized-gauge copper or litz wire to reduce winding
losses.
Add steel laminations to lower core losses.
Increase conductor cross section to lower winding losses.
Diodes .....ccooceirieiiiieieeee Use diodes with lower losses.
Capacitors .......c.ccocerereennennn. Use capacitors with a lower effective series resistance and
output capacitance.
Transistors .......cccecvviieieeens Use transistors with lower drain-to-source resistance.
Improved Circuit Design ........ Integrated Circuits .................. Substitute discrete components with an integrated circuit.

Amorphous Steel.

Create the core of the inductor from laminated sheets of
amorphous steel insulated from each other.

Issue B.4: DOE seeks information on
the technologies listed in Table II.2 of
this RFI regarding their applicability to
the current market and how these
technologies may impact the efficiency
of MHLFs as measured according to the
DOE test procedure. DOE also seeks
information on how these technologies
may have changed since they were
considered in the 2014 MHLF ECS final
rule analysis. Specifically, DOE seeks
information on the range of efficiencies
or performance characteristics that are
currently available for each technology
option.

Issue B.5: DOE seeks comment on
other technology options that it should

5 Approved August 24, 2016.

consider for inclusion in its analysis
and if these technologies may impact
equipment features or customer utility.

C. Screening Analysis

The purpose of the screening analysis
is to evaluate the technologies that
improve equipment efficiency to
determine which technologies will be
eliminated from further consideration
and which will be considered in the
engineering analysis.

DOE determines whether to eliminate
certain technology options from further
consideration based on the following
criteria:

(1) Technological feasibility.
Technologies that are not incorporated

6 Approved December 6, 2013.

in commercial products or in working
prototypes will not be considered
further.

(2) Practicability to manufacture,
install, and service. If it is determined
that mass production of a technology in
commercial products and reliable
installation and servicing of the
technology could not be achieved on the
scale necessary to serve the relevant
market at the time of the effective date
of the standard, then that technology
will not be considered further.

(3) Impacts on product utility or
product availability. If a technology is
determined to have significant adverse
impact on the utility of the product to
significant subgroups of consumers, or
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result in the unavailability of any
covered equipment type with
performance characteristics (including
reliability), features, sizes, capacities,
and volumes that are substantially the
same as equipment generally available
in the United States at the time, it will
not be considered further.

(4) Adverse impacts on health or
safety. If it is determined that a
technology will have significant adverse

impacts on health or safety, it will not
be considered further.

10 CFR part 430, subpart C, appendix A,
4(a)(4) and 5(b).

Technology options identified in the
technology assessment are evaluated
against these criteria using DOE’s
analyses and inputs from interested
parties (e.g., manufacturers, trade
organizations, and energy efficiency
advocates). Technologies that pass

through the screening analysis are
referred to as ““design options” in the
engineering analysis. Technology
options that fail to meet one or more of
the four criteria are eliminated from
consideration.

Table II.3 summarizes the screened-
out technology option, and the
applicable screening criteria, from the
2014 MHLF ECS final rule.

TABLE [I.3—SCREENED-OUT TECHNOLOGY OPTIONS FROM THE 2014 MHLF ECS FINAL RULE

EPCA criteria

(X = basis for screening out)

Screened technology option

Technological feasibility

Practicability to
manufacture, install,
and service

Adverse impact on

Adverse impacts on

product utility health and safety

Amorphous Steel

X X

X

Issue C.1: DOE requests feedback on
what impact, if any, the four screening
criteria described in this section would
have on each of the technology options
listed in Table II.2 of this RFI with
respect to MHLFs. Similarly, DOE seeks
information regarding how these same
criteria would affect any other
technology options not already
identified in this document with respect
to their potential use in MHLFs.

Issue C.2: With respect to the
screened-out technology option listed in
Table II.3 of this RFI, DOE seeks
information on whether this option
would, based on current and projected
assessments, remain screened out under
the four screening criteria described in
this section. With respect to this
technology option, what steps, if any,
could be (or have already been) taken to
facilitate the introduction of the option
as a means to improve the energy
performance of MHLF's and the
potential to impact customer utility of
the MHLFs.

D. Engineering Analysis

The engineering analysis estimates
the cost-efficiency relationship of
equipment at different levels of
increased energy efficiency (efficiency
levels). This relationship serves as the
basis for the cost-benefit calculations for
customers, manufacturers, and the
Nation. In determining the cost-
efficiency relationship, DOE estimates
the increase in manufacturer production
cost (“MPC”) associated with increasing
the efficiency of equipment above the
baseline, up to the maximum
technologically feasible (“max-tech”)
efficiency level for each equipment
class.

DOE historically has used the
following three methodologies to

generate incremental manufacturing
costs and establish efficiency levels
(“ELs”) for analysis: (1) The design-
option approach, which provides the
incremental costs of adding to a baseline
model design options that will improve
its efficiency; (2) the efficiency-level
approach, which provides the relative
costs of achieving increases in energy
efficiency levels, without regard to the
particular design options used to
achieve such increases; and (3) the cost-
assessment (or reverse engineering)
approach, which provides “bottom-up”
manufacturing cost assessments for
achieving various levels of increased
efficiency, based on detailed cost data
for parts and material, labor, shipping/
packaging, and investment for models
that operate at particular efficiency
levels.

1. Baselines

For each established equipment class,
DOE selects a baseline model as a
reference point against which any
changes resulting from energy
conservation standards can be
measured. The baseline model in each
equipment class represents the
characteristics of common or typical
equipment in that class. Typically, a
baseline model is one that meets the
current minimum energy conservation
standard and provides basic customer
utility.

Consistent with this analytical
approach, DOE tentatively plans to
consider the current minimum energy
conservation standards (which were
required for compliance starting on
February 10, 2017) to establish the
baseline model for each equipment
class. The current standards for each
equipment class are based on ballast

efficiency. The current standards for
MHLFs are found in 10 CFR 431.326.

Issue D.1: DOE requests feedback on
whether using the current energy
conservation standards for MHLFs
provide an appropriate baseline
efficiency level for DOE to use in
evaluating whether to amend the
current energy conservation standards
for any of the equipment classes
regulated by DOE. DOE requests data
and suggestions to select the baseline
models in order to better evaluate
amending energy conservation
standards for this equipment. In
particular, DOE requests comment on
the most common wattages and features
of MHLFs sold today.

Issue D.2: DOE requests feedback on
the appropriate baseline models for any
newly analyzed equipment classes for
which standards are not currently in
place or for the contemplated combined
equipment classes, as discussed in II.B.1
of this document.

2. Efficiency Levels and Maximum
Technologically Feasible Levels

For the 2014 MHLF EGCS final rule,
DOE did not analyze all 24 MHLF
equipment classes. Rather, DOE focused
on 12 equipment classes and then
scaled the ELs from representative
equipment classes to those equipment
classes it did not analyze directly (see
the end of this section for more detail
on the scaling factor). DOE did not
directly analyze the equipment classes
containing only fixtures tested at 480 V
because their low shipment volume (as
indicated by manufacturer interviews)
would not make them representative of
the MHLF market. See 79 FR 7767
(February 10, 2014) and chapter 5 of the
final rule technical support document
(“TSD”) for that rulemaking.



31238

Federal Register/Vol. 84, No. 126 /Monday, July 1, 2019/Proposed Rules

In the 2014 MHLF ECS final rule, after
identifying more efficient substitutes for
each baseline model, DOE developed
ELs. DOE developed ELs based on: (1)
The design options associated with the
equipment class studied, and (2) the
max-tech level for that class. In the 2014
MHLF ECS final rule, EL1 represented
a moderately higher-efficiency magnetic
ballast, and EL2 represented the max-

tech magnetic ballast. EL3 represented
the least efficient commercially
available electronic ballast, and EL4
represented the max-tech level for all
ballasts incorporated into MHLFs. 79 FR
7776 (February 10, 2014). In the 2014
MHLF ECS final rule, DOE adopted the
ELs representing the highest efficiency
level available for magnetic ballasts that
resulted in a positive NPV while also

maintaining the same ELs for both
indoor and outdoor fixtures.

As part of DOE’s analysis, the
maximum available efficiency level is
the highest efficiency unit currently
available on the market. The maximum
available efficiencies for the 12 analyzed
equipment classes from the 2014 MHLF
ECS final rule are included in Table 1.4
of this RFI.

TABLE II.4—MAXIMUM EFFICIENCY LEVELS FROM 2014 MHLF ECS FINAL RULE

Designed to be operated Indoor/outdoor Input voltage type Maximum efficiency level
with lamps of the following
rated lamp wattage

250 W and <100 W ........... INOOTr ..o All others 1/(1 + 0.360 x PA(—0.297))

>50 W and <100 W ........... Outdoor ... All others ....

>100 W and <150 W™ ....... INOOr ... All others 1/(1 + 0.360 x PA(—0.297))

>100 W and <150 W* ....... Outdoor All others

2150 W** and <250 W ...... Indoor ....... All others .... 1/(1 + 0.360 x PA(—0.297))

2150 W** and <250 W ...... Outdoor All others

>250 W and <500 W ......... INOOT ..o All others 1/(1 + 0.360 x PA(—0.297))

>250 W and <500 W ......... Outdoor All others

>500 W and <1,000 W ...... INdOOr oo All others .....cccoeeeevenieeen.. >500 W and <750 W: >750 W and <1,000 W:
0.910. 0.000104 x P + 0.832

>500 W and <1,000 W ...... Outdoor ......cocveviieieiiieene All others.

>1,000 W and <2,000 W ... | INdOOr ......coeveuurreiireeeeiinns All others ....cccceeeeeeecvneeenn.. 0.936

>1,000 W and <2,000 W ... | Outdoor ........ccccceevveenueennne. All others ......cccoeceeeriieeenne

*Includes 150 W MHLFs exempted by EISA 2007, which are MHLFs rated only for 150 W lamps; rated for use in wet locations, as specified
by the NFPA 70-2002, section 410.4(A); and containing a ballast that is rated to operate at ambient air temperatures above 50 °C, as specified

by UL 1029-2007.

**Excludes 150 W MHLFs exempted by EISA 2007, which are MHLFs rated only for 150 W lamps; rated for use in wet locations, as specified
by the NFPA 70-2002, section 410.4(A); and containing a ballast that is rated to operate at ambient air temperatures above 50 °C, as specified

by UL 1029-2007.

DOE defines a max-tech efficiency
level to represent the theoretical
maximum possible efficiency if all
available design options are
incorporated in the equipment. In many
cases, the max-tech efficiency level is
not commercially available because it is
not economically feasible. In the 2014
MHLF ECS final rule, all max-tech
levels analyzed were commercially
available. 79 FR 7777 (February 10,
2014). Since the 2014 MHLF ECS final
rule, DOE found metal halide ballasts
that indicate ballast efficiency could be
up to 0.8 percent more efficient in the
50 W to 500 W range, up to 3.3 percent
more efficient in the 500 W to 1,000 W
range, and up to 1.3 percent more
efficient in the 1,000 W to 2,000 W
range than the values indicated in Table
11.4 of this RFI.

Issue D.3: DOE requests shipment
data that indicate the breakdown over
the last five years (or longer) between
MHLFs with electronic ballasts and
those with magnetic ballasts.

Issue D.4: DOE seeks input on
whether the increased maximum
available efficiency levels (discussed in
the previous paragraph) are appropriate

and technologically feasible for
potential consideration as possible
energy conservation standards for the
equipment at issue—and if not, why
not. DOE also requests feedback on
whether the maximum available
efficiencies discussed in the previous
paragraph are representative of those for
the other MHLF equipment classes not
directly analyzed in the 2014 MHLF
ECS final rule. If the range of possible
efficiencies is different for the other
equipment classes not directly analyzed,
what alternative approaches should
DOE consider using for those equipment
classes and why?

Issue D.5: DOE seeks feedback on
what design options would be
incorporated at a max-tech efficiency
level, and the efficiencies associated
with those levels. As part of this
request, DOE also seeks information as
to whether there are limitations on the
use of certain combinations of design
options that would be necessary to
achieve the max-tech efficiency level.

After developing ELs, DOE then scales
the ELs from representative equipment
classes to those equipment classes it
does not analyze directly. In the 2014

MHLF ECS final rule, DOE developed a
scaling factor by comparing quad-
voltage ballasts over all representative
wattages to their 480 V ballast
counterparts using catalog data. DOE
found that the difference in efficiency
between ballasts tested at 480 V and
ballasts tested at other input voltages
varied based on the wattage of the
ballast. DOE concluded a scaling factor
of 2.0 percent (in the form of a
subtraction of 2 percent from the
representative equipment class ELs) to
be appropriate from 50 W-150 W, a
scaling factor of 1.0 percent to be
appropriate from 150 W to 1,000 W, and
a scaling factor of 0.0 percent (i.e., no
reduction) to be appropriate from 1,001
W to 2,000 W. 79 FR 7780-7781
(February 10, 2014).

Issue D.6: DOE requests feedback on
how the performance of ballasts that are
tested at 480 V compares to ballasts of
the same wattage and indoor/outdoor
classification that are in other
equipment classes.
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3. Manufacturer Production Costs and
Manufacturing Selling Price

As described at the beginning of this
section, the main outputs of the
engineering analysis are cost-efficiency
relationships that describe the estimated
increases in manufacturer production
cost associated with higher-efficiency
equipment for the analyzed equipment
classes. For the 2014 MHLF ECS final
rule, DOE determined the MPC either
through a teardown or retail pricing
analysis. DOE generated ballast and
empty fixture (i.e., physical enclosure
and optics) MPCs separately and then
combined the prices, as well as any
relevant cost adders based on ballast
and fixture type (e.g., electronic or
magnetic ballast, indoor or outdoor
fixture), to create an overall MHLF MPC.

Issue D.7: DOE requests feedback on
how manufacturers would incorporate
the technology options listed in Table
I1.2 to increase energy efficiency in
MHLF's beyond the baseline. This
includes information on the sequencing
manufacturers would follow when
incorporating the different technologies
to incrementally improve MHLF
efficiency. DOE also requests feedback
on whether increased energy efficiency
would lead to other design changes that
would not occur otherwise. DOE is
interested in information regarding any
potential impact of design options on a
manufacturer’s ability to incorporate
additional functions or attributes in
response to customer demand. DOE is
also interested in the extent to which (if
at all) any design changes may adversely
impact the ability of a given MHLF to
operate with currently compatible
applications.

Issue D.8: DOE seeks input on the
increase in MPC associated with
incorporating each particular design

option (e.g., improved core steel).
Specifically, DOE is interested in
whether and how the costs estimated for
design options in the 2014 MHLF ECS
final rule have changed since the time
of that analysis (see chapter 5 of the
2014 MHLF ECS TSD). DOE also
requests information on the investments
necessary to incorporate specific design
options, including, but not limited to,
costs related to new or modified tooling
(if any), materials, engineering and
development efforts to implement each
design option, and manufacturing/
production impacts.

Issue D.9: DOE requests comment on
whether certain design options may not
be applicable to (or incompatible with)
certain equipment classes.

Issue D.10: DOE seeks input on any
relevant cost adders necessary based on
ballast and fixture type (e.g., electronic
or magnetic ballast, indoor or outdoor
fixture). Specifically, DOE is interested
in whether and how the incremental
costs for electronically ballasted fixtures
in the 2014 MHLF ECS final rule have
changed since the time of that analysis.

To account for manufacturers’ non-
production costs and profit margin, DOE
applies a non-production cost multiplier
(the manufacturer markup) to the MPC.
The resulting manufacturer selling price
(“MSP”) is the price at which the
manufacturer distributes a unit into
commerce. The 2014 MHLF ECS final
rule used separate markups for ballast
manufacturers (1.47) and fixture
manufacturers (1.58). DOE also assumed
that fixture manufacturers apply the
1.58 markup to the ballasts used in their
fixtures rather than to only the empty
fixtures. In aggregate, the markup also
accounted for the different markets
served by fixture manufacturers. The
1.47 markup for ballast manufacturers
applied only to ballasts sold to fixture

original equipment manufacturers
(“OEMs”) directly impacted by this
rulemaking. For the purpose of the life
cycle cost (“LCC”) and national impact
analysis (“NIA”), DOE assumed a higher
markup of 1.60 for ballasts that are sold
to distributors for the replacement
market. See chapter 5 of the 2014 MHLF
ECS final rule TSD for more information
regarding manufacturer markups.

Issue D.11: DOE requests feedback on
whether its assumptions regarding
manufacturer markups and the values of
the markups (1.47 and 1.58) are
appropriate for ballast manufacturers
and fixture manufacturers,
respectively—with the 1.58 markup
applying to fixtures with and without
ballasts). If they are appropriate, why—
and if not, why not? If they are not
appropriate, what should they be and
why? DOE also requests the same
feedback on the higher markup of 1.60
assumed for ballasts sold to distributors
for the replacement market.

E. Markups Analysis

By applying markups to the MSPs
estimated in the engineering analysis,
DOE estimates the amounts customers
would pay for baseline and more-
efficient equipment. At each step in the
distribution channel, companies mark
up the price of the equipment to cover
business costs and profit margin.
Identification of the appropriate
markups and the determination of
customer equipment price depend on
the type of distribution channels
through which the equipment move
from manufacturer to customer. Table
I1.5 provides the portion of equipment
passing through different distribution
channels, and Table II.6 provides the
associated markups used in the 2014
MHLF ECS final rule.

TABLE [I.5—METAL HALIDE LAMP FIXTURE DISTRIBUTION CHANNELS

Qutdoor Indoor
Channel Markups fixtures fixtures
(%) (%)
Wholesaler + Contractor + SAIES TAX ...cc.ueeiieiiiiiiiiiiee et e e e e ee et e e e e e e aarreeaa e 60 100
Contractor + Sales Tax 20 0
T2 1T I O USRS RRRPRROt 20 0

TABLE [I.6—SUMMARY OF FIXTURE DISTRIBUTION CHANNEL MARKUPS

Wholesaler distribution Utility distribution
Via wholesaler and contractor Direct to end user
Baseline Incremental
Baseline Incremental Baseline Incremental
Electrical Wholesaler (Distributor) ........... 1.23 1.05 N/A N/A N/A N/A
ULIlItY oo N/A N/A 1.00 1.00 1.00 1.00
Contractor or Installer 1.13 1.13 1.13 1.13 N/A N/A
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TABLE [.6—SUMMARY OF FIXTURE DISTRIBUTION CHANNEL MARKUPS—Continued

Wholesaler distribution Utility distribution
Via wholesaler and contractor Direct to end user
Baseline Incremental
Baseline ‘ Incremental Baseline ‘ Incremental

Sales TaX .eeeeeeeieiciieee e 1.07 1.07 1.07
OVerall .....oooocveeeeeeeeeeeeeecee s 1.49 1.27 1.21 ‘ 1.21 1.07 ‘ 1.07

Issue E.1: DOE requests data on the
markups per distribution channel as
well as the portion of equipment sold
that pass through each distribution
channel.

F. Energy Use Analysis

As part of the rulemaking process,
DOE conducts an energy use analysis to
identify how equipment is used by
customers, and thereby determine the
energy savings potential of energy
efficiency improvements. To develop
annual energy use estimates, DOE
multiplies annual usage (in hours per
year) by the lamp-and-ballast system
input power (in watts). DOE
characterizes representative lamp-and-
ballast systems in the engineering
analysis, which provide measured input
power ratings.

In the 2014 MHLF ECS final rule, to
characterize the country’s average use of
fixtures for a typical year, DOE
developed annual operating hour
distributions by sector, using data
published in the 2010 U.S. Lighting
Market Characterization (“LMC”), the
Commercial Building Energy
Consumption Survey (“CBECS”), and
the Manufacturer Energy Consumption
Survey (“MECS”). 79 FR 7784 (February
10, 2014). In addition, DOE assumed
that MHLFs operate at full output (no
dimming). Table II.7 provides the
operating hours from the 2014 MHLF
ECS final rule.

TABLE |I.7—AVERAGE ANNUAL METAL
HALIDE LAMP FIXTURE OPERATING
HOURS BY SECTOR

Average
annual
operating
hours
(hiyr)

Sector

Commercial
Industrial
Outdoor Stationary
Sports Lighting (>1,000 W)

3,615
6,113
4,399

350

Issue F.1: DOE seeks data indicating
whether its assumptions that MHLFs

operate at full output and do not dim
are reasonably accurate for estimating
MHLF average annual operating hours.

Issue F.2: DOE seeks feedback on the
average annual operating hours for
MHLFs by sector, and whether the
values in Table II.7 continue to be
adequate for future potential analyses.

G. Life-Cycle Cost and Payback Analysis

DOE conducts the LCC and PBP
analysis to evaluate the economic effects
of potential energy conservation
standards for MHLFs on individual
customers. For any given efficiency
level, DOE measures the PBP and the
change in LCC relative to an estimated
baseline level. The LCC is the total
customer expense over the life of the
equipment, consisting of purchase,
installation, and operating costs
(expenses for energy use, maintenance,
and repair). Inputs to the calculation of
total installed cost include the cost of
the equipment—which includes MSPs,
distribution channel markups, and sales
taxes—and installation costs. Inputs to
the calculation of operating expenses
include annual energy consumption,
energy prices and price projections,
repair and maintenance costs,
equipment lifetimes, discount rates, and
the year that compliance with new and
amended standards is required.

In the 2014 MHLF ECS final rule,
DOE defined equipment lifetime as the
age (in hours in operation) when a
fixture, ballast, or lamp is retired from
service. 79 FR 7787 (February 10, 2014).
Table I1.8 to Table I1.10 provide the
operating life estimates for fixtures,
ballasts, and lamps from the 2014 MHLF
ECS final rule.

TABLE II.8—FIXTURE OPERATING LIFE

Indoor Qutdoor

20 years 25 years.

TABLE |1.9—BALLAST OPERATING LIFE

Magnetic Electronic

50,000 hours 40,000 hours.

TABLE II.10—LAMP OPERATING LIFE

Rated life

Lamp wattage (hours)

12,841
13,882
16,785
20,720
11,714

3,375

Issue G.1: DOE seeks feedback on
whether the metal halide fixture, ballast,
and lamp operating lifetime values in
Table I1.8, Table II.9, and Table I1.10 are
valid for use in additional analyses and
if not, why not? If DOE’s operating
lifetime values are inadequate, what
values should it use instead and why?
Please provide relevant data in support
of whatever alternative values that DOE
should use in lieu of its values listed in
these tables.

In the 2014 MHLF ECS final rule,
DOE used a combination of RS-Means?
and Sweets?8 labor rates to estimate the
time to install a MHLF, ballast, or a
lamp. Labor rates are the sum of the
wage rate, employer-paid fringe benefits
(i.e., vacation pay, employer-paid
health, and welfare costs), and any
appropriate training and industry
advancement funds costs. 79 FR 7785
(February 10, 2014). Table I1.11 to Table
11.13 provide the labor costs from the
2014 MHLF ECS final rule, expressed in
20128, as well as the labor costs
updated to 20188%.°

7R.S. Means Company, Inc. 2010 RS Means
Electrical Cost Data. 2010.

8 Sweets-McGraw Hill Construction. Sweets
Electrical Cost Guide 2013. 2012.

9 Labor costs were updated to 2018$ using a ratio
of the median hourly wage for ‘“49-0000
Installation, Maintenance, and Repair Occupations”
in May 2018 compared to May 2012. See https://
www.bls.gov/oes/tables.htm.
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TABLE 11.11—METAL HALIDE LAMP FIXTURE INSTALLATION/REPLACEMENT LABOR COSTS

Indoor installation cost Qutdoor installation cost
Equipment class

2012$% 2018$% 2012$% 2018%
0 L SRS $221.32 $247.03 $395.12 $441.02
230.42 257.19 371.94 415.15
241.80 269.89 499.63 557.67
281.32 314.00 542.80 605.86
327.15 365.15 625.70 698.39
384.04 428.65 637.40 711.45

TABLE 11.12—METAL HALIDE BALLAST

REPLACEMENT LABOR COSTS

Equipment class

Indoor installation cost

Qutdoor installation cost

2012% 2018% 2012% 2018%
70 A SRS $138.58 $154.68 $278.43 $310.77
150 W 139.65 155.87 279.33 311.78
250 W 140.99 157.37 280.45 313.03
400 W ....... 143.00 159.61 282.14 314.92
1,000 W ... 151.03 168.57 288.89 322.45
1,500 W 157.72 176.04 294.51 328.72

TABLE 11.13—METAL HALIDE LAMP REPLACEMENT LABOR COSTS
Indoor installation cost Qutdoor installation cost
Equipment class

2012% 2018% 2012% 2018%
0 W ettt e e e —e e e e e—e e e beaeeaabeeeeaaaeeeanaaeaans $90.96 $101.53 $238.41 $266.11
91.49 102.12 238.86 266.61
92.16 102.87 239.42 267.23
93.17 103.99 240.27 268.18
97.18 108.47 243.64 271.94
100.53 112.21 246.45 275.08

Issue G.2: DOE seeks feedback on the
costs associated with installing a MHLF,
replacing a metal halide lamp ballast,
and replacing a metal halide lamp by
equipment class as well as location
(indoor versus outdoor).

H. Shipments

DOE develops shipments forecasts of
MHLFs to calculate the national impacts
of potential amended energy
conservation standards on energy
consumption, net present value
(“NPV”), and future manufacturer cash
flows. Using a three-step process, the
2014 MHLF ECS final rule described
DOE’s development of the shipments
portion of the NIA spreadsheet, a model

that uses historical data as a basis for
projecting future fixture shipments.
First, DOE used U.S. Census Bureau
fixture shipment data, National
Electrical Manufacturers Association
(“NEMA”) lamp shipment data, and
NEMA ballast sales trends to estimate
historical shipments of each fixture type
analyzed. Second, DOE estimated an
installed stock for each fixture in 2017
based on the average service lifetime of
each fixture type. Third, DOE developed
annual shipment projections for 2017—
2046 by modeling fixture purchasing
events, such as replacement and new
construction, and applying growth rate,
replacement rate, and alternative
technologies penetration rate

assumptions. 79 FR 7788 (February 10,

2014).

In the 2014 MHLF ECS final rule,
DOE modeled two declining shipment
scenarios (known as “low” and “high”
scenarios) that started declining at
different rates post-2015. DOE stated in
the 2014 MHLF ECS final rule that DOE
believed that shipments for MHLFs
peaked somewhere between 2010 and
2015, as fixtures with other lighting
technologies began to significantly

displace the use of MHLFs. 79 FR 7789
(February 10, 2014). Table II.14 provides
the shipment projections from the 2014
MHLF ECS final rule for the years 2017

and 2018.

TABLE [I.14—PROJECTED SHIPMENTS FROM 2014 MHLF ECS FINAL RULE

2017 2018
Equipment class
Low High Low High

630,977 645,961 603,506 629,500
266,897 273,235 255,277 266,273
572,608 581,854 550,906 567,026
716,351 727,317 689,759 708,783
218,347 222,806 208,841 217,836

11,492 11,765 10,992 11,465
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Issue H.1: DOE seeks shipment data
on MHLF and metal halide lamp
ballasts shipped over the last 5-year
period, separated by wattage. DOE also
seeks feedback on how the projected
shipments in Table I1.14 compare to
actual shipments of MHLFs in these
years.

NEMA periodically releases lamp
indices. Although the indices do not
contain ballast data, data related to lamp
shipments are directly related to ballast
shipments. Virtually all metal halide
ballasts operate only one lamp; thus,
changes in metal halide lamp shipments
are indicative of trends related to metal
halide ballast and fixture shipments. In
a recent HID lamp index report, NEMA
stated that shipments for metal halide
lamps in the fourth quarter of 2017
decreased by 17.6 percent compared to
the same period the previous year.10
NEMA'’s data point to a continuing
decline in metal halide lamp
shipments—with 2016 shipments being
roughly less than 60 percent of those in
2011.

Issue H.2: DOE seeks data on MHLF
shipments, metal halide lamp ballast
shipments, as well as any information
relevant to the relationship between
metal halide lamp shipments and ballast
or fixture shipments.

I. National Impact Analysis

The purpose of the NIA is to estimate
the aggregate economic impacts of
potential efficiency standards at the
national level. The NIA assesses the
NES and the national NPV of total
customer costs and savings that would
be expected to result from new or
amended standards at specific efficiency
levels.

In the 2014 MHLF ECS final rule,
DOE evaluated the impacts of new and
amended standards for MHLFs by
comparing ‘“‘no new standards’’-case
projections with standards-case
projections. The no new standards-case
projections characterize energy use and
customer costs for each equipment class
in the absence of new or amended
energy conservation standards. DOE
compared these projections with
projections characterizing the market for
each equipment class if DOE adopted
new or amended standards at specific
energy efficiency levels (i.e., the trial
standard levels (“TSLs”) or standards
cases) for that class. In characterizing
the no new standards and standards
cases, DOE considered historical
shipments, the mix of efficiencies sold

10HID Lamp Indexes Decline in Fourth Quarter
2017 Compared to Fourth Quarter 2016. See https://
www.nema.org/Intelligence/Indices/Pages/HID-
Lamp-Indexes-Decline-in-Fourth-Quarter-2017-
Compared-to-Fourth-Quarter-2016.aspx.

in the absence of amended standards,
and how that mix may change over
time. 79 FR 7788 (February 10, 2014). In
the 2014 MHLF ECS final rule, DOE
assumed no rebound effect for lighting.
Id. The rebound effect refers to the
tendency of a customer to respond to
the cost savings associated with more
efficient equipment in a manner that
leads to marginally greater equipment
usage, thereby diminishing some
portion of anticipated benefits related to
improved efficiency.

Issue I.1: DOE seeks comment and
information on whether a rebound rate
of 0 percent is appropriate for MHLFs.

As stated earlier, DOE understands
that the MHLF market is declining. For
example, fluorescent and light-emitting
diode (“LED”) light fixtures are
displacing MHLFs in many
applications. DOE understands that, as
a result of an amended energy
conservation standard, customers might
opt to purchase LED light fixtures in
place of MHLFs in greater numbers.

Issue 1.2: DOE seeks information
related to the potential variables that
could cause customers to opt to
purchase other technologies (such as
LED or fluorescent light fixtures) instead
of MHLFs. DOE specifically seeks input
on the magnitude of the change in
efficiency, first cost, payback, or other
variables that could cause customers to
opt for an alternate technology if energy
conservation standards for MHLFs were
amended.

J. Manufacturer Impact Analysis

The purpose of the manufacturer
impact analysis (“MIA”) is to estimate
the financial impact of amended energy
conservation standards on
manufacturers of MHLFs, and to
evaluate the potential impact of such
standards on direct employment and
manufacturing capacity. The MIA
includes both quantitative and
qualitative aspects. The quantitative
part of the MIA primarily relies on the
Government Regulatory Impact Model,
an industry cash-flow model adapted for
the equipment in this rulemaking, with
the key output of industry net present
value. The qualitative part of the MIA
addresses the potential impacts of
energy conservation standards on
manufacturing capacity and industry
competition, as well as factors such as
equipment characteristics, impacts on
particular subgroups of firms, and
important market and equipment trends.

As part of the MIA, DOE intends to
analyze impacts of amended energy
conservation standards on subgroups of
manufacturers of covered equipment,
including small business manufacturers.
DOE uses the Small Business

Administration’s (“SBA’s”’) small
business size standards to determine
whether manufacturers qualify as small
businesses, which are listed by the
applicable North American Industry
Classification System (“NAICS”) code.1?
Manufacturing of MHLFs is classified
under NAICS 335122, “Commercial,
Industrial, and Institutional Electric
Lighting Fixture Manufacturing,” and
the SBA sets a threshold of 500
employees or less for a domestic entity
to be considered as a small business.
Manufacturing of metal halide ballasts
is classified under NAICS 335311,
“Power, Distribution and Specialty
Transformer Manufacturing,” and the
SBA sets a threshold of 750 employees
or less for a domestic entity to be
considered as a small business. The
employee threshold includes all
employees in a business’ parent
company and any other subsidiaries.

One aspect of assessing manufacturer
burden involves looking at the
cumulative impact of multiple DOE
standards and the product-specific
regulatory actions of other Federal
agencies that affect the manufacturers of
a covered product or equipment. While
any one regulation may not impose a
significant burden on manufacturers,
the combined effects of several existing
or impending regulations may have
serious consequences for some
manufacturers, groups of manufacturers,
or an entire industry. Assessing the
impact of a single regulation may
overlook this cumulative regulatory
burden. In addition to energy
conservation standards, other
regulations can significantly affect
manufacturers’ financial operations.
Multiple regulations affecting the same
manufacturer can strain profits and lead
companies to abandon product lines or
markets with lower expected future
returns than competing products. For
these reasons, DOE conducts an analysis
of cumulative regulatory burden as part
of its rulemakings pertaining to
appliance efficiency.

Issue J.1: To the extent feasible, DOE
seeks the names and contact
information of any domestic or foreign-
based manufacturers that distribute
MHLFs and metal halide ballasts in the
United States.

Issue J.2: DOE identified small
businesses as a subgroup of
manufacturers that could be
disproportionally impacted by amended
energy conservation standards. DOE
requests the names and contact
information of small business
manufacturers, as defined by the SBA’s

11 Available online at: http://www.sba.gov/sites/
default/files/Size_Standards_Table.pdf.
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size thresholds, of MHLFs and metal
halide ballasts that distribute equipment
in the United States. In addition, DOE
requests comment on any other
manufacturer subgroups that could be
disproportionally impacted by amended
energy conservation standards. DOE
requests feedback on any potential
approaches that could be considered to
address impacts on manufacturers,
including small businesses.

Issue J.3: DOE requests information
regarding the cumulative regulatory
burden impacts on manufacturers of
MHLFs and metal halide ballasts
associated with (1) other DOE standards
applying to different equipment that
these manufacturers may also make and
(2) product-specific regulatory actions of
other Federal agencies. DOE also
requests comment on its methodology
for computing cumulative regulatory
burden and whether there are any
flexibilities it can consider that would
reduce this burden while remaining
consistent with the requirements of
EPCA.

K. Other Energy Conservation Standards
Topics

1. Market Failures

In the field of economics, a market
failure is a situation in which the
market outcome does not maximize
societal welfare. Such an outcome
would result in unrealized potential
welfare. DOE welcomes comment on
any aspect of market failures, especially
those in the context of amended energy
conservation standards for MHLFs.

2. Market-Based Approaches to Energy
Conservation Standards

As part of its regulatory reform efforts,
DOE published a request for information
discussing key issues and requesting
feedback on market-based approaches to
energy conservation standards. 82 FR
56181 (November 28, 2017). DOE
requests comment on how market-based
approaches to energy conservation
standards might impact standards for
these products, and specifically seeks
comment on any considerations with
respect to MHLFs.

In addition to the issues identified
earlier in this document, DOE welcomes
comment on any other aspect of energy
conservation standards for MHLF's not
already addressed by the specific areas
identified in this document.

II1. Submission of Comments

DOE invites all interested parties to
submit in writing by August 15, 2019,
comments and information on matters
addressed in this notice and on other
matters relevant to DOE’s consideration

of amended energy conservations
standards for MHLFs. After the close of
the comment period, DOE will review
the public comments received and may
begin collecting data and conducting the
analyses discussed in this RFI.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov web page requires
you to provide your name and contact
information. Your contact information
will be viewable to DOE Building
Technologies Office staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Persons viewing comments will see only
first and last names, organization
names, correspondence containing
comments, and any documents
submitted with the comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (‘“CBI”’)). Comments
submitted through hittp://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through http://www.regulations.gov
before posting. Normally, comments
will be posted within a few days of
being submitted. However, if large
volumes of comments are being
processed simultaneously, your
comment may not be viewable for up to
several weeks. Please keep the comment
tracking number that http://
www.regulations.gov provides after you
have successfully uploaded your
comment.

Submitting comments via email, hand
delivery, or mail. Comments and
documents submitted via email, hand

delivery, or mail also will be posted to
http://www.regulations.gov. If you do
not want your personal contact
information to be publicly viewable, do
not include it in your comment or any
accompanying documents. Instead,
provide your contact information on a
cover letter. Include your first and last
names, email address, telephone
number, and optional mailing address.
The cover letter will not be publicly
viewable as long as it does not include
any comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via mail or hand delivery, please
provide all items on a CD, if feasible. It
is not necessary to submit printed
copies. No telefacsimiles (faxes) will be
accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email, postal mail, or
hand delivery two well-marked copies:
One copy of the document marked
confidential including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” with the information
believed to be confidential deleted.
Submit these documents via email or on
a CD, if feasible. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include (1) a
description of the items, (2) whether
and why such items are customarily
treated as confidential within the
industry, (3) whether the information is
generally known by or available from
other sources, (4) whether the
information has previously been made
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available to others without obligation
concerning its confidentiality, (5) an
explanation of the competitive injury to
the submitting person which would
result from public disclosure, (6) when
such information might lose its
confidential character due to the
passage of time, and (7) why disclosure
of the information would be contrary to
the public interest.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

DOE considers public participation to
be a very important part of the process
for developing energy conservation
standards. DOE actively encourages the
participation and interaction of the
public during the comment period in
each stage of the rulemaking process.
Interactions with and between members
of the public provide a balanced
discussion of the issues and assist DOE
in the rulemaking process. Anyone who
wishes to be added to the DOE mailing
list to receive future notices and
information about this rulemaking or
would like to request a public meeting
should contact Appliance and
Equipment Standards Program staff at
(202) 287—1445 or via email at
ApplianceStandardsQuestions@
ee.doe.gov.

Signed in Washington, DC, on June 19,
2019.

Alexander Fitzsimmons,

Acting Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2019-14004 Filed 6—28-19; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0497; Product
Identifier 2019-NM-052-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus SAS Model A318, A319,
A320, and A321 series airplanes. This

proposed AD was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. This proposed AD would
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by August 15,
2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus,
Airworthiness Office—EIAS, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet http://www.airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0497; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,

International Section, Transport
Standards Branch, FAA, 2200 South

216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA—-2019-0497; Product
Identifier 2019-NM-052—AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments the
agency receives, without change, to
http://www.regulations.gov, including
any personal information you provide.
The FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2019-0056,
dated March 19, 2019 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAT”’), to correct an unsafe condition
for all Airbus SAS Model A318, A319,
A320, and A321 series airplanes. The
MCALI states:

The airworthiness limitations for Airbus
A320 family aeroplanes, which are approved
by EASA, are currently defined and
published in the A318, A319, A320 and A321
Airworthiness Limitations Section (ALS)
document(s). The Safe Life Airworthiness
Limitation Items are specified in ALS Part 1.

Failure to accomplish these instructions
could result in an unsafe condition.

Previously, EASA issued AD 2017-0215
[which corresponds to FAA AD 2018-17-19,
Amendment 39-19373 (83 FR 44460, August
31, 2018)] to require accomplishment of all
maintenance tasks as described in ALS Part
1 at Revision 05.

Since that [EASA] AD was issued, new
A320 family models have been certified, and
studies were conducted in the frame of in-
service events or during life extension
campaigns, the results of which prompted
revision of the life limits of several
components. Consequently, Airbus issued
the ALS.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2017-0215, which is superseded, and
requires accomplishment of the actions
specified in the ALS.

You may examine the MCAI in the
AD docket on the internet at http://


mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:account.airworth-eas@airbus.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.airbus.com
http://www.regulations.gov

Federal Register/Vol. 84, No. 126 /Monday, July 1, 2019/Proposed Rules

31245

www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0497.

Relationship Between Proposed AD and
AD 2018-17-19

This NPRM does not propose to
supersede AD 2018-17-19. Rather, the
FAA has determined that a stand-alone
AD is more appropriate to address the
changes in the MCALI. This proposed AD
would require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all of the
requirements of AD 2018-17-19.

Related Service Information Under 1
CFR Part 51

Airbus has issued Airbus A318/A319/
A320/A321 Airworthiness Limitations
Section (ALS) Part 1 Safe Life
Airworthiness Limitations (SL—ALI),
Revision 06, Issue 02, dated November
30, 2018. This service information
describes new maintenance
requirements and airworthiness
limitations. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to a
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because the agency
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed Requirements of This NPRM

This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
life limits. Compliance with these
actions is required by 14 CFR 91.403(c).
For airplanes that have been previously
modified, altered, or repaired in the
areas addressed by this proposed AD,
the operator may not be able to
accomplish the actions described in the

revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (j)(1) of this proposed AD.

Costs of Compliance

The FAA estimates that this proposed
AD affects 1,497 airplanes of U.S.
registry. The FAA estimates the
following costs to comply with this
proposed AD:

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. In the past,
the FAA has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the FAA estimates
the total cost per operator to be $7,650
(90 work-hours x $85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Airbus SAS: Docket No. FAA-2019-0497;
Product Identifier 2019-NM—-052—-AD.

(a) Comments Due Date

The FAA must receive comments by
August 15, 2019.

(b) Affected ADs

This AD affects AD 2018-17-19,
Amendment 39-19373 (83 FR 44460, August
31, 2018) (“AD 2018-17-19").

(c) Applicability

This AD applies to the Airbus SAS
airplanes identified in paragraphs (c)(1)
through (c)(4) of this AD, certificated in any
category, with an original airworthiness
certificate or original export certificate of
airworthiness issued on or before November
30, 2018.

(1) Model A318-111, -112, —121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
—115,-131, —132, and —133 airplanes.

(3) Model A320-211, —212, —214, —216,
-231,-232,-233, -251N, and —271N
airplanes.
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(4) Model A321-111, -112, —-131, —211,
-212,-213,-231,-232, -251N, —251NX,
—252N, —252NX, —253N, —253NX, —271N,
—271NX, 272N, and —272NX airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address the failure of certain life-
limited parts, which could result in reduced
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 90 days after the effective date of
this AD, revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
Airbus A318/A319/A320/A321
Airworthiness Limitations Section (ALS) Part
1 Safe Life Airworthiness Limitations (SL—
ALI), Revision 06, Issue 02, dated November
30, 2018. The initial compliance time for
doing the tasks is at the time specified in
Airbus A318/A319/A320/A321
Airworthiness Limitations Section (ALS) Part
1 Safe Life Airworthiness Limitations (SL—
ALI), Revision 06, Issue 02, dated November
30, 2018, or within 90 days after the effective
date of this AD, whichever occurs later.

(h) No Alternative Actions, Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative life limits may be used unless
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (j)(1) of
this AD.

(i) Terminating Action for AD 2018-17-19

Accomplishing the actions required by this
AD terminates all requirements of AD 2018—
17-19.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight

standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Airbus’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2019-0056, dated March 19, 2019; for related
information. This MCAI may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0497.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th Street, Des
Moines, WA 98198; telephone and fax 206—
231-3223.

(3) For service information identified in
this AD, contact Airbus, Airworthiness
Office—EIAS, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.
You may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on June
21, 2019.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13885 Filed 6—28-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0499; Product
Identifier 2019—-NM-088-AD]

RIN 2120-AA64

Airworthiness Directives; Embraer S.A.

Airplanes
AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2017-06-08, which applies to certain
Embraer S.A. Model ER] 170-100 LR,
—100 STD, —100 SE, and —100 SU
airplanes; and Model ER]J 170-200 LR,

—200 SU, and —200 STD airplanes. AD
2017-06-08 requires revising the
existing maintenance or inspection
program, as applicable, to incorporate
more restrictive airworthiness
limitations. Since the FAA issued AD
2017-06-08, the agency determined that
new or more restrictive airworthiness
limitations are necessary. This proposed
AD would require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
This proposed AD would also add
airplanes to the applicability. The FAA
is proposing this AD to address the
unsafe condition on these products.

DATES: The FAA must receive comments
on this proposed AD by August 15,
2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Embraer S.A.,
Technical Publications Section (PC
060), Av. Brigadeiro Faria Lima, 2170—
Putim—12227-901 Sdo Jose dos
Campos—SP—-Brasil; telephone +55 12
3927-5852 or +55 12 3309-0732; fax
+55 12 3927-7546; email distrib@
embraer.com.br; internet http://
www.flyembraer.com. You may view
this referenced service information at
the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA.
For information on the availability of
this material at the FAA, call 206-231—
3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0499; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
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available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Krista Greer, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3221.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0499; Product
Identifier 2019-NM-088—-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. The FAA will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

The FAA will post all comments
received, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this proposed
AD.

Discussion

The FAA issued AD 2017-06-08,
Amendment 39-18832 (82 FR 16725,
April 6, 2017) (“AD 2017-06-08""), for
certain Embraer S.A. Model ERJ 170—
100 LR, —100 STD, —100 SE, and —100
SU airplanes; and Model ERJ 170-200
LR, —200 SU, and —200 STD airplanes.
AD 2017-06-08 requires revising the
maintenance or inspection program, as
applicable, to incorporate more
restrictive airworthiness limitations. AD
2017—-06-08 resulted from a
determination that more restrictive
airworthiness limitations are necessary.
The FAA issued AD 2017-06-08 to
address fatigue cracking of various
principal structural elements (PSEs);
such cracking could result in reduced
structural integrity of the airplane. In
addition, the FAA issued AD 2017—06—
08 to prevent safety significant latent
failures; such failures, in combination
with one or more other specified
failures or events, could result in a
hazardous or catastrophic failure
condition of avionics, hydraulic
systems, fire detection systems, fuel
systems, or other critical systems.
Furthermore, the FAA issued AD 2017—
06—08 to address potential ignition
sources inside fuel tanks caused by
latent failures, alterations, repairs, or

maintenance actions; such failures, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane.

Actions Since AD 2017-06-08 Was
Issued

The Agéncia Nacional de Aviagao
Civil (ANAC), which is the aviation
authority for Brazil, has issued Brazilian
AD 2019-05-01, effective May 2, 2019
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Embraer S.A.
Model ER]J 170 airplanes. The MCAI
states:

This [Brazilian] AD was prompted by a
new revision to the airworthiness limitations
of the Maintenance Review Board Report.
This [Brazilian] AD is being issued to ensure
that fatigue cracking of principal structural
elements is detected and corrected. Such
fatigue cracking could adversely affect the
structural integrity of these airplanes.

The required action is revising the
existing maintenance or inspection
program, as applicable, to incorporate
the airworthiness limitations in
Appendix A—Airworthiness
Limitations to the EMBRAER 170/175
Maintenance Review Board Report,
MRB-1621, Revision 14, dated
September 27, 2018; and Temporary
Revision (TR) 14-1, dated November 13,
2018, to Part 4—Life-Limited Items, of
Appendix A—Airworthiness
Limitations; to the EMBRAER 170/175
Maintenance Review Board Report,
MRB-1621, Revision 14, dated
September 27, 2018.

Appendix A—Airworthiness
Limitations, to the EMBRAER 170/175
Maintenance Review Board Report,
MRB-1621, Revision 14, dated
September 27, 2018, is divided into four
parts: Part 1—Certification Maintenance
Requirements (CMR), Part 2—
Airworthiness Limitation Inspections
(ALI)—Structures, Part 3—Fuel System
Limitation Items (FSL), and Part 4—Life
Limited Items (LLI).

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0499.

Related Service Information Under 1
CFR Part 51

Embraer has issued Part 1—
Certification Maintenance
Requirements; Part 2—Airworthiness
Limitation Inspections (ALI)—
Structures; Part 3—Fuel System
Limitation Items; and Part 4—Life
Limited Items; of Appendix A—
Airworthiness Limitations; to the

EMBRAER 170/175 Maintenance
Review Board Report (MRBR), MRB—
1621, Revision 14, dated September 27,
2018. This service information describes
airworthiness limitations.

Embraer has also issued Temporary
Revision (TR) 14—1, dated November 13,
2018, to Part 4—Life-Limited Items, of
Appendix A—Airworthiness
Limitations; to the EMBRAER 170/175
MRBR, MRB-1621, Revision 14, dated
September 27, 2018. This service
information describes, in Table 1 of the
life-limited items, a new part number
associated with main landing gear
(MLG) life-limited components.

This proposed AD would also require
Part 1—CMR; Part 2—ALI—Structures;
Part 3—FSL; and Part 4—LLI; of
Appendix A—Airworthiness
Limitations; of the EMBRAER 170/175
MRBR, MRB-1621, Revision 10, dated
February 23, 2015, which the Director of
the Federal Register approved for
incorporation by reference on May 11,
2017 (82 FR 16725, April 6, 2017).

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to a
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because the agency
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed Requirements of This NPRM

This proposed AD would retain all of
the requirements of AD 2017-06—-08.
This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations. This
proposed AD would also add Model ER]
170-200 LL airplanes to the
applicability.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections) and Critical
Design Configuration Control
Limitations (CDCCLs). Compliance with
these actions and CDCCLs is required by
14 CFR 91.403(c). For airplanes that
have been previously modified, altered,
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or repaired in the areas addressed by
this proposed AD, the operator may not
be able to accomplish the actions
described in the revisions. In this
situation, to comply with 14 CFR
91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph
(k)(1) of this proposed AD.

Costs of Compliance

The FAA estimates that this proposed
AD affects 540 airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this proposed AD:

The actions that are required by AD
2017-06-08 and retained in this NPRM
take about 1 work-hour per product, at
an average labor rate of $85 per work
hour. Required parts cost about $0 per
product. Based on these figures, the
estimated cost of the actions that were
required by AD 2017-06-08 is $85 per
product.

The FAA has determined that revising
the maintenance or inspection program
takes an average of 90 work-hours per
operator, although the agency
recognizes that this number may vary
from operator to operator. In the past,
the FAA has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the FAA estimates
the total cost per operator to be $7,650
(90 work-hours x $85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by

FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2017-06—-08, Amendment 39-18832 (82
FR 16725, April 6, 2017), and adding
the following new AD:

Embraer S.A: Docket No. FAA—2019-0499;
Product Identifier 2019-NM-088—AD.
(a) Comments Due Date
The FAA must receive comments by
August 15, 2019.
(b) Affected ADs

This AD replaces AD 2017-06-08,
Amendment 39 18832 (82 FR 16725, April 6,
2017) (“AD 2017-06-08"").

(c) Applicability

This AD applies to Embraer S.A. Model
ERJ 170-100 LR, —100 STD, —100 SE, and
—100 SU airplanes; and Model ER] 170-200
LR, —200 SU, =200 STD, and —200 LL
airplanes; certificated in any category;
manufacturer serial numbers 17000002,
17000004 through 17000013 inclusive, and
17000015 through 17000761 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Codes 27, Flight controls; 28, Fuel;
52, Doors; 53, Fuselage; 54, Nacelles/pylons;
55, Stabilizers; 57, Wings; 71, Powerplant;
and 78, Exhaust.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address fatigue cracking of various
principal structural elements (PSEs); such
cracking could result in reduced structural
integrity of the airplane. The FAA is also
issuing this AD to prevent safety significant
latent failures; such failures, in combination
with one or more other specified failures or
events, could result in a hazardous or
catastrophic failure condition of avionics,
hydraulic systems, fire detection systems,
fuel systems, or other critical systems. The
FAA is also issuing this AD to address
potential ignition sources inside fuel tanks
caused by latent failures, alterations, repairs,
or maintenance actions; such failures, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Revision of Maintenance or
Inspection Program, With No Changes

This paragraph restates the requirements of
paragraph (i) of AD 2017-06-08, with no
changes. For Model ERJ 170-100 LR, —100
STD, —100 SE, and —100 SU airplanes; and
Model ERJ 170-200 LR, —200 SU, and —200
STD airplanes; manufacturer serial numbers
17000002, 17000004 through 17000013
inclusive, and 17000015 through 17000453
inclusive: Within 12 months after May 11,
2017 (the effective date of AD 2017-06—08),
revise the maintenance or inspection
program, as applicable, to incorporate the
airworthiness limitations specified in Part
1—Certification Maintenance Requirements
(CMR); Part 2—Airworthiness Limitation
Inspections (ALI)—Structures; Part 3—Fuel
System Limitation Items (FSL); and Part 4—
Life Limited Items (LLI); of Appendix A—
Airworthiness Limitations; of the EMBRAER
170/175 MRBR, MRB-1621, Revision 10,
dated February 23, 2015. The initial
compliance times and repetitive intervals are
specified in the applicable part of the
EMBRAER 170/175 MRBR, MRB-1621,
Revision 10, dated February 23, 2015.
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(h) Retained No Alternative Actions
Intervals, and/or Critical Design
Configuration Control Limitations (CDCCLs),
With New Exception

This paragraph restates the action required
by paragraph (j) of AD 2017-06-08, with a
new exception. Except as required by
paragraph (i) of this AD, after accomplishing
the revisions required by paragraph (g) of this
AD, no alternative actions (e.g., inspections),
intervals, and CDCCLs may be used unless
the actions, intervals, and CDCCLs are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (k)(1) of
this AD.

(i) New Requirement of This AD:
Maintenance or Inspection Program
Revision

Within 90 days after the effective date of
this AD, revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in Part
1—Certification Maintenance Requirements;
Part 2—Airworthiness Limitation Inspections
(ALI)—Structures; Part 3—Fuel System
Limitation Items; and Part 4—Life Limited
Items; of Appendix A—Airworthiness
Limitations; to the EMBRAER 170/175
Maintenance Review Board Report, MRB—
1621, Revision 14, dated September 27, 2018
(“EMBRAER MRB-1621, Revision 14”); and
EMBRAER Temporary Revision (TR) 14-1,
dated November 13, 2018, to EMBRAER
MRB-1621, Revision 14. The initial
compliance time for doing the tasks are at the
later of the times specified in paragraphs
(1)(1) and (i)(2) of this AD. Accomplishing the
revision required by this paragraph
terminates the requirements of paragraph (g)
of this AD.

(1) Within the applicable times specified in
EMBRAER MRB-1621, Revision 14. For the
purposes of this AD, the initial compliance
times identified as Threshold” or T” in
EMBRAER MRB-1621, Revision 14 are
expressed in “'total flight cycles.”

(2) Within 90 days or 600 flight cycles after
the effective date of this AD, whichever
occurs later.

(j) No Alternative Actions, Intervals, or
CDCCLs

After the existing maintenance or
inspection program has been revised as
required by paragraph (i) of this AD, no
alternative actions (e.g., inspections),
intervals, or CDCCLs may be used unless the
actions, intervals, and CDCCLs are approved
as an AMOC in accordance with the
procedures specified in paragraph (k)(1) of
this AD.

(k) Other FAA AD Provisions

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in

paragraph (1)(2) of this AD. Information may
be emailed to 9-ANM-116-AMOC-
REQUESTS®@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Section, Transport
Standards Branch, FAA; or the Agéncia
Nacional de Aviagdo Civil (ANAC); or
ANAC’s authorized Designee. If approved by
the ANAC Designee, the approval must
include the Designee’s authorized signature.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Brazilian
AD 2019-05-01, effective May 2, 2019, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0499.

(2) For more information about this AD,
contact Krista Greer, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3221.

(3) For service information identified in
this AD, contact Embraer S.A., Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—Brasil; telephone +55
12 3927-5852 or +55 12 3309-0732; fax +55

12 3927-7546; email distrib@embraer.com.br;

internet http://www.flyembraer.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.

Issued in Des Moines, Washington, on June
21, 2019.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13884 Filed 6-28-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0500; Product
Identifier 2019-NM-078-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus SAS Model A310 series
airplanes. This proposed AD was
prompted by a determination that new
or more restrictive airworthiness
limitations are necessary. This proposed
AD would require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by August 15,
2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAW, Rond-
Point Emile Dewoitine No: 2, 31700
Blagnac Cedex, France; phone: +33 5 61
93 36 96; fax: +33 5 61 93 44 51; email:
account.airworth-eas@airbus.com;
internet: http://www.airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0500; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,

International Section, Transport
Standards Branch, FAA, 2200 South
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216th St., Des Moines, WA 98198;
phone and fax: 206-231-3225.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0500; Product
Identifier 2019-NM-078-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact we receive about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2019-0091,
dated April 26, 2019 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAI”), to correct an unsafe condition
for all Airbus SAS Model A310 series
airplanes. The MCAI states:

The airworthiness limitations for Airbus
A310 aeroplanes, which are approved by
EASA, are currently defined and published
in the A310 [Airworthiness Limitations
Section] ALS document(s). The Damage
Tolerant Airworthiness Limitation Items (DT
ALI) are published in ALS Part 2.

Failure to accomplish these instructions
could result in an unsafe condition.

Previously, EASA issued AD 2017—-0206
[which corresponds to FAA AD 2018-19-31,
Amendment 39-19432 (83 FR 48930,
September 28, 2018) (“AD 2018-19-31")] to
require accomplishment of all DT ALI
maintenance tasks as described in the Airbus
A310 ALS Part 2 at Revision 02.

Since that [EASA] AD was issued, Airbus
published the ALS, including new and/or
more restrictive requirements.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2017-0206, which is superseded, and
requires accomplishment of the actions
specified in the ALS.

The unsafe condition is fatigue
cracking, damage, or corrosion in
principal structural elements, which
could result in reduced structural
integrity of the airplane. You may
examine the MCAI in the AD docket on
the internet at http://

www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0500.

Relationship Between Proposed AD and
AD 2018-19-31

This NPRM does not propose to
supersede AD 2018-19-31. Rather, we
have determined that a stand-alone AD
is more appropriate to address the
changes in the MCAI. This proposed AD
would require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all of the
requirements of AD 2018-19-31.

Related Service Information Under 1
CFR Part 51

Airbus has issued Airbus A310
Airworthiness Limitations Section
(ALS) Part 2, Damage Tolerant
Airworthiness Limitation Items (DT—
ALI), Revision 03, dated December 14,
2018 (“Airbus A310 ALS Part 2, DT—-
ALI Revision 03”), as supplemented by
Airbus A310 ALS Part 2, Damage
Tolerant Airworthiness Limitation Items
(DT-ALI), Variation 3.1, Issue 01, dated
December 20, 2018 (“Airbus A310 ALS
Part 2, DT-ALI, Variation 3.1, Issue
01”). Airbus A310 ALS Part 2, DT-ALI,
Revision 03, describes mandatory
maintenance tasks that operators must
perform at specified intervals. Airbus
A310 ALS Part 2, DT-ALI, Variation 3.1,
Issue 01, describes additional
mandatory maintenance tasks related to
wide-spread fatigue damage that
operators must perform at specified
intervals. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because the agency
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed Requirements of This NPRM

This proposed AD would require
revising the existing maintenance or

inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections). Compliance
with these actions is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired
in the areas addressed by this proposed
AD, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (j)(1) of this proposed AD.

Differences Between This Proposed AD
and the MCAI or Service Information

The MCAI specifies that, if there are
findings from the airworthiness
limitations section (ALS) inspection
tasks, corrective actions must be
accomplished in accordance with
Airbus maintenance documentation.
However, this proposed AD does not
include that requirement. Operators of
U.S.-registered airplanes are required by
general airworthiness and operational
regulations to perform maintenance
using methods that are acceptable to the
FAA. The FAA considers those methods
to be adequate to address any corrective
actions necessitated by the findings of
ALS inspections required by this
proposed AD.

Costs of Compliance

The FAA estimates that this proposed
AD affects 4 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the FAA
recognizes that this number may vary
from operator to operator. In the past,
the FAA has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the FAA estimates
the total cost per operator to be $7,650
(90 work-hours x $85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
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detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Will not affect intrastate aviation
in Alaska; and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus SAS: Docket No. FAA-2019-0500;
Product Identifier 2019-NM-078—AD.

(a) Comments Due Date

The FAA must receive comments by
August 15, 2019.

(b) Affected ADs

This AD affects AD 2017—-21-08,
Amendment 39-19079 (82 FR 48904, October
23, 2017) (“AD 2017-21-08"); and AD 2018~
19-31, Amendment 39-19432 (83 FR 48930,
September 28, 2018) (“AD 2018-19-31").

(c) Applicability

This AD applies to Airbus SAS Model
A310-203, -204, -221, -222, -304, -322, -324,
and -325 airplanes, certificated in any
category, all manufacturer serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address fatigue cracking, damage,
or corrosion in principal structural elements,
which could result in reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 90 days after the effective date of
this AD, revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
Airbus A310 Airworthiness Limitations
Section (ALS), Part 2, Damage Tolerant
Airworthiness Limitation Items (DT—ALI),
Revision 03, dated December 14, 2018
(““Airbus A310 ALS Part 2, DT—ALI, Revision
03”), as supplemented by Airbus A310
Airworthiness ALS, Part 2, Damage Tolerant
Airworthiness Limitation Items (DT—ALI),
Variation 3.1, Issue 01, dated December 20,
2018 (“Airbus A310 ALS Part 2, DT-ALI,
Variation 3.1, Issue 01”). The initial
compliance time for doing the tasks is at the
time specified in Airbus A310 ALS Part 2,
DT-ALI Revision 03, as supplemented by
Airbus A310 ALS Part 2, DT—ALI, Variation
3.1, Issue 01; or within 90 days after the
effective date of this AD; whichever occurs
later.

(h) No Alternative Actions or Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) or
intervals may be used unless the actions and
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j)(1) of this AD.

(i) Terminating Action for AD 2017-21-08
and AD 2018-19-31

Accomplishing the actions required by this
AD terminates all requirements of AD 2017—
21-08 and AD 2018-19-31.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (j)(2) of this AD: If
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOGC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2019-0091, dated April 26, 2019, for related
information. This MCAI may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0500.
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(2) For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3225.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAW, Rond-Point Emile Dewoitine
No: 2, 31700 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus.com.
You may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on June
21, 2019.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13887 Filed 6—28—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0501; Product
Identifier 2019-NM-077-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus SAS Model A300 B4-600, B4—
600R, and F4-600R series airplanes, and
Model A300 C4-605R Variant F
airplanes (collectively called Model
A300-600 series airplanes). This
proposed AD was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. This proposed AD would
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by August 15,
2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAW, Rond-
Point Emile Dewoitine No: 2, 31700
Blagnac Cedex, France; telephone +33 5
61 93 36 96; fax +33 5 61 93 44 51; email
account.airwortheas@airbus.com;
internet http://www.airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0501; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3225.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0501; Product
Identifier 2019-NM-077—-AD" at the
beginning of your comments. The FAA
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments we
receive, without change, to http://

www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact we receive about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2019-0090,
dated April 26, 2019; (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAI”), to correct an unsafe condition
for all Airbus SAS Model A300-600
series airplanes. The MCAI states:

The airworthiness limitations for the
Airbus A300-600 aeroplanes, which are
approved by EASA, are currently defined and
published in the A300-600 [Airworthiness
Limitations Section] ALS document(s). The
Damage Tolerant Airworthiness Limitation
Items (DT ALI) are published in ALS Part 2.

Failure to accomplish these instructions
could result in an unsafe condition.

Previously, EASA issued AD 2017-0205
[which corresponds to FAA AD 2018-19-33,
Amendment 39-19434 (83 FR 48932,
September 28, 2018) (“AD 2018-19-33")] to
require accomplishment of all DT ALI
maintenance tasks as described in the Airbus
A300-600 ALS Part 2 at Revision 02.

Since that [EASA] AD was issued, Airbus
published the ALS, including new and/or
more restrictive requirements.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2017-0205, which is superseded, and
requires accomplishment of the actions
specified in the ALS.

The unsafe condition is fatigue
cracking, damage, or corrosion in
principal structural elements, which
could result in reduced structural
integrity of the airplane. You may
examine the MCAI in the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0501.

Relationship Between Proposed AD and
AD 2018-19-33

This NPRM does not propose to
supersede AD 2018-19-33. Rather, the
FAA has determined that a stand-alone
AD is more appropriate to address the
changes in the MCAI This proposed AD
would require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all of the
requirements of AD 2018-19-33.

Related Service Information Under 1
CFR Part 51

Airbus SAS has issued A300-600
Airworthiness Limitations Section
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(ALS), Part 2, “Damage Tolerant
Airworthiness Limitation Items (DT—
ALI),” Revision 03, dated December 14,
2018. This service information describes
airworthiness limitations for
certification maintenance requirements
applicable to the DT-ALI This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because the agency
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed Requirements of This NPRM

This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations.

This proposed AD would also require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections). Compliance
with these actions is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired
in the areas addressed by this proposed
AD, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (j)(1) of this proposed AD.

Differences Between This Proposed AD
and the MCALI or Service Information

The MCALI specifies that if there are
findings from the ALS inspection tasks,
corrective actions must be accomplished
in accordance with Airbus maintenance
documentation. However, this proposed
AD does not include that requirement.
Operators of U.S.-registered airplanes
are required by general airworthiness
and operational regulations to perform
maintenance using methods that are
acceptable to the FAA. The FAA
considers those methods to be adequate
to address any corrective actions
necessitated by the findings of ALS

inspections required by this proposed
AD.

Costs of Compliance

The FAA estimates that this proposed
AD affects 128 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

The FAA determined that revising the
existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although we
recognize that this number may vary
from operator to operator. In the past,
the FAA has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the FAA estimates
the total cost per operator to be $7,650
(90 work-hours x $85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings
The FAA determined that this
proposed AD would not have federalism

implications under Executive Order
13132. This proposed AD would not

have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus SAS: Docket No. FAA-2019-0501;
Product Identifier 2019-NM-077-AD.

(a) Comments Due Date

The FAA must receive comments by
August 15, 2019.

(b) Affected ADs

This AD affects AD 2018-01-07,
Amendment 39-19148 (83 FR 2042, January
16, 2018) (“AD 2018—-01-07""); and AD 2018—
19-33, Amendment 39-19434 (83 FR 48932,
September 28, 2018) (“AD 2018-19-33").

(c) Applicability

This AD applies to Airbus SAS Model
A300 B4-601, B4-603, B4-620, B4—622, B4—
605R, B4-622R, F4-605R, F4—622R, and C4—

605R Variant F airplanes, certificated in any
category, all manufacturer serial numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address fatigue cracking, damage,
and corrosion in principal structural
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elements, which could result in reduced
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 90 days after the effective date of
this AD, revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
Airbus A300-600 Airworthiness Limitations
Section (ALS), Part 2, “Damage Tolerant
Airworthiness Limitation Items (DT-ALI),”
Revision 03, dated December 14, 2018. The
initial compliance time for doing the tasks is
at the time specified in Airbus A300-600
Airworthiness Limitations Section (ALS),
Part 2, “Damage Tolerant Airworthiness
Limitation Items (DT—ALI),” Revision 03,
dated December 14, 2018, or within 90 days
after the effective date of this AD, whichever
occurs later.

(h) No Alternative Actions or Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) or
intervals may be used unless the actions and
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j)(1) of this AD.

(i) Terminating Action for AD 2018-01-07
and AD 2018-19-33

Accomplishing the actions required by this
AD terminates all requirements of AD 2018—
01-07 and AD 2018-19-33.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) AMOCs approved previously for AD
2018-19-33 are approved as AMOCs for the
corresponding provisions of this AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Airbus SAS’s EASA Design Organization

Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (j)(2) of this AD: If
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOG, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2019-0090, dated April 26, 2019, for related
information. This MCAI may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0501.

(2) For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3225.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAW, Rond-Point Emile Dewoitine
No: 2, 31700 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; internet http://www.airbus. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on June
21, 2019.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13886 Filed 6—-28-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0495; Product
Identifier 2019-NM-029-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2019-05-09, which applies to certain
Airbus SAS Model A320-251N and
—271N airplanes, and Model A321-
253N airplanes. AD 2019-05—-09
requires repetitive detailed inspections
of certain electrical harnesses for
discrepancies and corrective actions, if
necessary. AD 2019-05-09 also
provides an optional terminating
modification for the repetitive detailed
inspections. Since we issued AD 2019-
05-09, the FAA has determined that it
is necessary to require the terminating
modification. This proposed AD would
retain the actions of AD 2019-05-09
and add a requirement for a terminating
modification for the repetitive
inspections, as specified in an European
Aviation Safety Agency (EASA) AD,
which will be incorporated by reference.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by August 15,
2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For the material identified in this
proposed AD that will be incorporated
by reference (IBR), contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available in the AD docket on
the internet at http://
www.regulations.gov.
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Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0495; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA—-2019-0495; Product
Identifier 2019-NM-029-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM based on
those comments.

The FAA will post all comments,
without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
NPRM.

Discussion

The FAA issued AD 2019-05-09,
Amendment 39-19591 (84 FR 10259,
March 20, 2019) (“AD 2019-05-09""), for
certain Airbus SAS Model A320-251N
and —271N airplanes, and Model A321—
253N airplanes. AD 2019-05-09
requires repetitive detailed inspections
of certain electrical harnesses for
discrepancies and corrective actions, if
necessary. AD 2019-05—09 also
provides an optional terminating
modification for the repetitive detailed
inspections. AD 2019-05-09 resulted
from reports of low clearance between
the electrical harness and nearby
hydraulic pipes in the inboard trailing
edge of the wing. The FAA issued AD
2019-05-09 to address this condition,
which, if not detected and corrected,

could lead to chafing of electrical
harnesses in the vicinity of hydraulic
pipes and could result in a potential
source of ignition in the flammable fluid
leakage zone, and possibly result in a
fire or explosion and loss of the
airplane.

Actions Since AD 2019-05-09 Was
Issued

As previously mentioned, AD 2019—
05—09 allows for an optional
terminating modification of the
airplane, which the EASA AD required
but the FAA excepted. The preamble to
AD 2019-05-09 specifies that the FAA
was considering requiring modification
of the adaptation damper bulkhead
fitting for left hand and right hand
wings to recover correct clearance
between the electrical harness brackets
and the damper. That AD explains that
the planned compliance time for the
modification would allow enough time
to provide notice and opportunity for
prior public comment on the merits of
the modification, and this proposed AD
follows from that determination.

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0035, dated February 15, 2019
(“EASA AD 2019-0035"’) (also referred
to as the Mandatory Continuing
Airworthiness Information, or “the
MCAT”), to correct an unsafe condition
for certain Airbus SAS Model A320-
251N and —271N airplanes, and Model
A321-253N airplanes. The MCAI states:

Low clearance between electrical harness
and nearby hydraulic pipes has been
detected in the inboard trailing edge of some
aeroplanes.

This condition, if not detected and
corrected, could lead to chafing of electrical
harnesses on hydraulic pipes, eventually
creating an ignition source in the flammable
fluid leakage zone area, possibly resulting in
fire or an explosion and loss of the aeroplane.

To address this potential unsafe condition,
Airbus issued the AOT |[alert operators
transmission], providing instructions to
accomplish a detailed inspection (DET) for
clearance and damage, and published the
modification SB [Airbus Service Bulletin
A320-29-1176], providing instructions to
modify the electrical harness routing,
increasing the clearance between electrical
harness and hydraulic pipes.

For the reasons described above, this
[EASA] AD requires repetitive DET of the
electrical harness and modification of the
aeroplane.

Explanation of Retained Requirements

Although this proposed AD does not
explicitly restate the requirements of AD
2019-05-09, this proposed AD would
retain all of the requirements of AD
2019-05-09. Those requirements are
referenced in EASA AD 2019-0035,

which, in turn, is referenced in
paragraph (g) of this proposed AD.

Related IBR Material Under 1 CFR Part
51

This AD requires compliance with
EASA AD 2019-0035, which the
Director of the Federal Register
approved for incorporation by reference
as of April 4, 2019 (84 FR 10259, March
20, 2019). This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the agency evaluated all
pertinent information and determined
an unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Proposed Requirements of This NPRM

This proposed AD would require
accomplishing the actions specified in
EASA AD 2019-0035 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA worked with Airbus
and EASA to develop a process to use
certain EASA ADs as the primary source
of information for compliance with
requirements for corresponding FAA
ADs. As aresult, EASA AD 2019-0035
will be incorporated by reference in the
FAA final rule. This proposed AD
would, therefore, require compliance
with the provisions specified in EASA
AD 2019-0035, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Service information specified in EASA
AD 2019-0035 that is required for
compliance with EASA AD 2019-0035
will be available on the internet http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0495 after the FAA final rule is
published.
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Costs of Compliance

The FAA estimates that this proposed
AD affects 14 airplanes of U.S. registry.

The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Retained actions from AD 2019-05-09 ......... 6 work-hours x $85 per hour = $510 ............. $0 $510 $7,140
New proposed actions ..........cccceevveeeriieeeennnen. 16 work-hours x $85 per hour = $1,360 ........ 8,900 10,260 143,640

The FAA estimates the following
costs to do any necessary on-condition
action that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need this
on-condition action:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
Up to 8 WOrk-hours X $85 PEr NOUI = $B680 ........ceruirueiererierierierieieeeie sttt ettt sae e et eae bbb e ae et seeseenenes * Up to $680*

*The FAA has received no definitive data that would enable the agency to provide parts cost estimates.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings
The FAA determined that this

proposed AD would not have federalism
implications under Executive Order

13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2019-05—-09, Amendment 39-19591 (84
FR 10259, March 20, 2019), and adding
the following new AD:

Airbus SAS: Docket No. FAA-2019-0495;
Product Identifier 2019-NM—-029-AD.

(a) Comments Due Date

The FAA must receive comments by
August 15, 2019.

(b) Affected ADs

This AD replaces AD 2019-05-09,
Amendment 39-19591 (84 FR 10259, March
20, 2019) (“AD 2019-05-09"").

(c) Applicability

This AD applies to Airbus SAS Model
A320-251N and -271N airplanes, and Model
A321-253N airplanes, certificated in any
category, as identified in European Aviation

Safety Agency (EASA) AD 2019-0035, dated
February 15, 2019 (“EASA AD 2019-0035").

(d) Subject

Air Transport Association (ATA) of
America Code 92, Electrical system
installation.

(e) Reason

This AD was prompted by reports of low
clearance between the electrical harness and
nearby hydraulic pipes in the inboard trailing
edge of the wing. The FAA is issuing this AD
to address this condition, which, if not
detected and corrected, could lead to chafing
of electrical harnesses in the vicinity of
hydraulic pipes and could result in a
potential source of ignition in the flammable
fluid leakage zone, and possibly result in a
fire or explosion and loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2019-0035.
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(h) Exceptions to EASA AD 2019-0035

(1) For purposes of determining
compliance with the requirements of this AD:
Where Paragraphs (1) and (3) of EASA AD
2019-0035 refer to its effective date, this AD
requires using April 4, 2019 (the effective
date of AD 2019-05-09).

(2) For purposes of determining
compliance with the requirements of this AD:
Where Paragraph (4) of EASA AD 2019-0035
refers to its effective date, this AD requires
using the effective date of this AD.

(3) The “Remarks” section of EASA AD
2019-0035 does not apply to this AD.

(i) No Reporting Requirement

Although certain service information
referenced in EASA AD 2019-0035 specifies
to submit certain information to the
manufacturer, this AD does not include that
requirement.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2019-0035 that contains RC procedures and
tests: Except as required by paragraph (j)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(k) Related Information

(1) For information about EASA AD 2019-
0035, contact the EASA, Konrad-Adenauer-

Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu, internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this EASA
AD at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
EASA AD 2019-0035 may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0495.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3223.

Issued in Des Moines, Washington, on June
21, 2019.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13888 Filed 6-28-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 4

[Docket No. TTB—2019-0004; Notice No.
182]

RIN 1513-AB56
Elimination of Certain Standards of Fill
for Wine

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the Alcohol
and Tobacco Tax and Trade Bureau
(TTB) addresses numerous petitions
requesting that TTB amend the
regulations that govern wine containers
to provide for additional authorized
standards of fill. TTB is proposing to
eliminate all but a minimum standard of
fill for wine containers and thus
eliminate unnecessary regulatory
requirements and provide consumers
broader purchasing options. TTB
welcomes comments on this proposed
deregulation, and it also seeks
comments on the relative merits of
alternatives, such as adding new
authorized standards of fill and
developing an expedited process for
adding additional standards in the
future. All of these approaches would
eliminate restrictions that inhibit
competition and the movement of goods
in domestic and international
commerce.

DATES: Comments must be received on
or before August 30, 2019.

ADDRESSES: Please send your comments
on this proposed rule to one of the
following addresses:

e Internet: https://
www.regulations.gov (via the online
comment form for this document as
posted within Docket No. TTB-2019—
0004 at “Regulations.gov,” the Federal
e-rulemaking portal);

e U.S. Mail: Director, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005; or

e Hand delivery/courier in lieu of
mail: Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street NW, Suite
400E, Washington, DC 20005.

See the Public Participation section of
this document for specific instructions
and requirements for submitting
comments, and for information on how
to request a public hearing.

You may view copies of this proposed
rule and any comments TTB receives
about this proposal at https://
www.regulations.gov within Docket No.
TTB-2019-0004. A link to that docket is
posted on the TTB website at https://
www.tth.gov/wine/wine-
rulemaking.shtml under Notice No. 182.
You also may view copies of this
proposed rule and any comments TTB
receives about this proposal by
appointment at the TTB Information
Resource Center, 1310 G Street NW,
Washington, DC 20005. Please call 202—
453-2135 to make an appointment.

FOR FURTHER INFORMATION CONTACT:
Jennifer Berry, Alcohol and Tobacco
Tax and Trade Bureau, Regulations and
Rulings Division; telephone 202-453—
1039, ext. 275.

SUPPLEMENTARY INFORMATION:

Background

TTB Authority

The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers
regulations setting forth bottle size and
related standards of fill for containers of
wine products distributed within the
United States. The authority to establish
these standards is based on section
105(e) of the Federal Alcohol
Administration Act (FAA Act), codified
at 27 U.S.C. 205(e), which authorizes
the Secretary of the Treasury to
prescribe regulations relating to the
“packaging, marking, branding, and
labeling and size and fill”” of alcohol
beverage containers “‘as will prohibit
deception of the consumer with respect
to such products or the quantity thereof

. .” TTB administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002, as
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codified at 6 U.S.C. 531(d). In addition,
the Secretary of the Treasury has
delegated certain FAA Act
administrative and enforcement
authorities to TTB through Treasury
Order 120-01, dated January 24, 2013
(superseding Treasury Order 120-01,
dated January 24, 2003).

Current Standards of Fill for Wine

The standards of fill for wine are
contained in subpart H of part 4 of the
TTB regulations (27 CFR part 4). The
term ‘‘standard of fill”” is used in the
TTB regulations and in this document to
refer to the authorized amount of liquid
in the container, rather than the size or
capacity of the container itself. For
better readability, however, this
document sometimes uses the terms
““size” or “‘container size’’ and
“standards of fill” interchangeably.
Within subpart H, paragraph (a) of
§4.72 (27 CFR 4.72(a)) authorizes the
use of the following metric standards of
fill for containers other than those
described in paragraph (b) of that
section:

o 3 liters;

1.5 liters;

1 liter;

750 milliliters;

500 milliliters;

375 milliliters;

187 milliliters;

100 milliliters; and

¢ 50 milliliters.

Paragraph (b) of § 4.72 states that wine
may be bottled or packed in containers
of 4 liters or larger if the containers are
filled and labeled in quantities of even
liters (4 liters, 5 liters, 6 liters, etc.).

Current Headspace Requirements for
Wine

Requirements for headspace, the
empty space between the top of the
wine and the top of the container, are
also contained in subpart H of 27 CFR
part 4. Within subpart H, paragraph
(a)(3) of §4.71 (27 CFR 4.71(a)(3)) states
that a standard wine container must be
made and filled so as to have a
headspace not in excess of 6 percent of
the total capacity of the container after
closure if the net content of the
container is 187 milliliters or more and,
in the case of all other wine containers,
a headspace not in excess of 10 percent
of such capacity.

Current Standards of Fill for Distilled
Spirits and Malt Beverages

The standards of fill for distilled
spirits are contained in subpart E of part
5 of the TTB regulations (27 CFR part
5). In a separate notice of proposed
rulemaking published elsewhere in this
issue of the Federal Register, TTB is

also proposing to eliminate most of the
standards of fill for distilled spirits.
Unlike wine and distilled spirits,
there are no standards of fill prescribed
for malt beverages under the FAA Act.
However, in the case of malt beverages,
§7.22(a)(4) of the TTB regulations (27
CFR 7.22(a)(4)) requires the display of
net contents on the brand label as
mandatory label information.

History of Standards of Fill for Wine

Standards of fill for wine were first
established in October 1941 by T.D.
5093 (6 FR 5465, October 25, 1941),
which became effective in October 1943.
Those standards were as follows:

4.9 gallons;

3 gallons;

1 gallon;

/> gallon;

1 quart;

45 quart;

45 pint;

%5 pint;
ounces;

3 ounces; and

e 2 ounces.

Over the years, a number of changes
were made to these standards. The most
significant change took place in 1974
when TTB’s predecessor agency, the
Bureau of Alcohol, Tobacco and
Firearms (ATF), adopted metric
standards of fill for wine containers.
These metric standards were adopted in
T.D. ATF-12 (39 FR 45216, December
31, 1974). ATF provided a phase-in
period for the new metric sizes that
lasted until January 1, 1979, at which
time metric sizes became mandatory.
The metric standards of fill originally
adopted for wine were as follows:

e 3 liters;

1.5 liters;

1 liter;

750 milliliters;

375 milliliters;

187 milliliters; and

e 100 milliliters.

Later amendments to the metric
standards for wine containers included:

e T.D. ATF—49 (43 FR 19846, May 9,
1978), which allowed whole liter sizes
larger than 3 liters;

e T.D. ATF-76 (46 FR 1725, January
7, 1981), which added the 50- milliliter
miniature size; and

e T.D. ATF-303 (55 FR 42710,
October 23, 1990), which allowed the
500-milliliter size in interstate
commerce. Prior to the Treasury
decision, it could only be used for
intrastate commerce or export.

Prior Notices Seeking Comments on
Changes to Standards

In addition to the rulemakings cited
above that adopted or amended

standards of fill for wine, ATF twice
solicited comments on whether the
standards of fill should be retained,
revised, or eliminated.

In 1987, ATF published an advance
notice of proposed rulemaking
(ANPRM), Notice No. 633 (52 FR 23685,
June 24, 1987), which solicited
comments on whether the standards of
fill requirements for distilled spirits and
wine should be retained either in
general or as metric standards. The
Washington State Liquor Control Board
(WSLCB) had petitioned ATF to amend
the regulations to allow for the
importation of distilled spirits not
bottled in authorized metric standards
of fill if the bottles were labeled with
certain additional information.

In its petition, the WSLCB stated that
many foreign manufacturers bottle their
spirits in standards of fill that are not
authorized in the United States (for
example, 740 milliliters and 800
milliliters). Consequently, while these
products could be shipped to other
countries, they could not be imported
into the United States. The WSLCB
argued that the existing standards of fill
stifled price competition on imported
distilled spirits, resulting in an artificial
price increase for U.S. consumers.
Although the petition requested an
amendment of the standards of fill
requirements for distilled spirits only,
the ANPRM requested comments on
retaining or eliminating the standards of
fill for distilled spirits and wine. On
February 6, 1990, ATF published Notice
No. 696 (55 FR 3980) and stated that it
found no basis to eliminate the existing
standards of fill for wine and distilled
spirits.

In 1993, ATF published another
ANPRM, Notice No. 773 (58 FR 35908,
July 2, 1993), in response to three
petitions requesting the reinstatement or
addition of four sizes to the standards of
fill for distilled spirits. The petitioners
requested that the regulations be
amended to include four sizes used in
other countries: A 296-milliliter can, a
500-milliliter bottle, a 680-milliliter
bottle, and a 946-milliliter bottle. The
petitioners also made many of the same
arguments for retaining the existing
standards that were noted in Notice No.
696. Although these petitions only
involved an amendment to the existing
standards for distilled spirits, ATF
believed it was also appropriate to
address the larger issue of retaining or
eliminating the standards of fill
requirements for distilled spirits and
wine. A common theme in the three
petitions was that the current standards
of fill were hindering international trade
between the United States and countries
with different standard container sizes.
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As aresult, ATF sought comment in
Notice No. 773 on whether the existing
standards of fill should be revised,
retained, or eliminated. ATF did not
undertake further rulemaking on this
issue.

Petitions and Inquiries Regarding
Changes to Standards

In the past several years, TTB has
received a number of petitions and
inquiries regarding changes to the
standards of fill requirements for wine.

Several of these petitions and
inquiries were from producers, bottlers,
and importers interested in distributing
wine in cans. Generally speaking, these
industry members assert that the
standards of fill they propose (200, 250,
and 355-milliliters) are standard can
sizes prevalent in the United States and
would therefore be more cost efficient
for them to use than the sizes currently
authorized in §4.72. These petitions
and inquiries addressing can sizes
include the following:

1. A U.S. wine bottler submitted a
petition requesting that § 4.72 be revised
to allow wine to be packaged in 200-
milliliter cans. The bottler stated that
200-milliters is a standard can size,
while the 187-milliter size authorized in
§4.72 is difficult to obtain.

2. A California winery that packages
its wine in 187-milliliter cans also
petitioned for the addition of the 200-
milliliters size to § 4.72 for metal
containers having the general shape and
size of a can. The petitioner stated that
it must have its 187-milliliter cans
custom manufactured, which is costly
and inefficient. Additionally, the
petitioner noted that 200-milliliters is
listed in 27 CFR 5.47a as an approved
standard of fill for distilled spirits
packaged in metal containers.
According to the petitioner, approving
that size for wine would bring the wine
standards of fill in line with can
industry standards and the standards of
fill for distilled spirits and non-
alcoholic beverages.

3. An Argentine winery petitioned for
the addition of 355-milliter and 250-
milliliter sizes to § 4.72. The winery
packages its products in 12-ounce (355-
milliliter) and 8.4-ounce (250-milliliter)
aluminum cans, but is unable to sell its
product in the U.S. marketplace since
these sizes are not authorized in §4.72.

4. An importer of Australian wine
inquired about selling 250-milliliter
cans of wine to concert and sporting
arenas, but was unable to do so since
250- milliliter is not an authorized
standard of fill as prescribed in § 4.72.

5. A U.S. producer of wine and
distilled spirits filed a petition
requesting that TTB authorize a 355-

milliliter standard of fill, or 12 ounces,
for wine sold in cans. Currently, the
petitioner sells wine packed in a 12
ounce cans only in Puerto Rico, and
would like to use the same size cans for
wine sold in the rest of the United
States.

6. A Colorado-based winery that
packages its wine in cans petitioned
TTB to approve 250-milliliters as an
authorized standard of fill. The petition
noted that the 250-milliliter size has
become standard in the U.S. for various
beverages, including wines that contain
less than 7 percent alcohol by volume
and are thus not regulated under the
FAA Act. It argues that this creates an
unfair playing field for many wineries
and that the current rules restrict sales,
growth, and job creation.

In addition to the petitions discussed
above that addressed the packaging of
wine in cans, TTB also received a
petition from an importer of boxed wine
requesting that the agency authorize a
standard of fill of 2.25 liters for wine
containers. The importer states that
such a container would significantly
reduce environmental impact because it
holds as much as three 750-milliliter
wine bottles at half the weight of such
bottles.

Additionally, TTB has received
several inquiries over the years
regarding the importation of the French
product known as “vin jaune” (“yellow
wine” in English). Vin jaune is made in
the Jura region of France, using a
technique similar to that used for
making Sherry. In accordance with
French and European Union
regulations, it must be sold in a 620-
milliliter bottle. Since 620-milliters is
not an authorized size in §4.72, vin
jaune cannot be imported into the
United States.

Finally, foreign governments have
contacted TTB regarding the wine
standards of fill regulations. Among
these was a 2007 request from the
Government of Moldova asking that
TTB waive the standards of fill
requirements for importations of
Moldovan wine. At the time, Moldova
reported that it had over a million
bottles of aged wine in its National
Treasury of Wine that could not be sold
in the United States due to the U.S.
bottle size limitations. Also in 2007, the
Government of Georgia requested that
TTB add the 700-milliliter bottle to the
authorized standards of fill. It stated
that the 700-milliliter bottle was a
standard size in the former Soviet
Union, and the addition of the 700-
milliliter standard of fill in the TTB
regulations would eliminate a
restriction on the sale of Georgian wines
in the United States.

Petition Regarding Bottle Headspace

TTB has also received a petition from
a company that imports individually
sealed glasses of wine from France and
markets them in North America. These
individually sealed 100 milliliter size
glasses of wine were designed to enable
consumers to drink a glass of wine
without having to open a full bottle.
However, the product must comply with
27 CFR 4.71(a)(3), which requires a
headspace not in excess of 10 percent
for containers smaller than 187
milliliters. The petitioner stated that
these containers require more than the
maximum 10 percent headspace
allowance for the following reasons:

e A minimum of 25 to 30 percent
headspace is required to keep wine
away from the edge of the glass during
the manufacturing process, thus
ensuring the glass container is sealed
correctly.

e If the headspace were the required
10 percent, consumers would likely
spill the contents when peeling off the
aluminum foil due to the strength of the
seal.

The petitioner also noted in support
of its petition that, since the glass
container will be clear, the purchaser
will clearly see the actual content and
the actual net content will be clearly
identified on the label.

TTB Proposal

In view of the points made in the
petitions and inquiries discussed above,
TTB believes that it is appropriate to
revisit the wine standards of fill issue.
TTB is proposing to eliminate the
existing standards of fill for wine,
except that the regulations would
maintain a minimum standard of 50
milliliters. The minimum container size
is needed to ensure sufficient space on
the container for required labeling. TTB
also welcomes comments on merely
adding some or all of the standards of
fill requested in the petitions, or adding
some or all of those standards and also
adopting an expedited approach for
adding new sizes in the future. TTB is
considering eliminating the standards of
fill for the following reasons:

1. Executive Order 13771, titled
“Reducing Regulation and Controlling
Regulatory Costs,” and Executive Order
13777, titled “Enforcing the Regulatory
Reform Agenda,” task Federal agencies
with identifying and eliminating
regulations to reduce regulatory burdens
and costs for industry. TTB believes that
this proposal is aligned with these
Executive Orders as explained below.

2. Elimination of the existing
standards of fill would address the
recent petitions on this issue, would
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eliminate the need for industry
members to petition for additional
authorizations if marketplace conditions
favor different standards in the future,
and would eliminate requirements that
restrict competition and the movement
of goods in domestic and international
commerce.

3. It would address concerns that the
current standards of fill unnecessarily
limit manufacturing options and
consumer purchasing options,
particularly where consumers may seek
smaller containers to target a specific
amount of consumption.

4. TTB believes that current and
proposed labeling requirements
regarding net contents (see 27 CFR
4.32(b)(2) and 4.37) and those regarding
the design and fill of containers (see 27
CFR 4.71) provide consumers with
adequate information about container
contents.

TTB is not aware of consumer
deception issues related to container
sizes of malt beverages, for which there
is no standard of fill requirement. In
addition to eliminating the current
standards of fill for wine containers,
TTB proposes to amend the current
headspace requirements for wine in 27
CFR 4.71(a)(3).

Specifically, TTB is proposing to
allow wine bottled in a clear, 100-
milliliter or smaller container to contain
a headspace of not more than 30 percent
of the total capacity of the container.
The proposed revision would allow
more wine products to be bottled in
individually sealed glasses such as
those described above. This would be
permitted only for wine bottled in a
clear container so that the consumer
would be able to see the actual contents
of the container, thus reducing the
possibility of consumer deception.

Discussion of the Proposed Changes

Regarding the specific regulatory
amendments proposed in this
document, TTB notes the following:

e In §4.32, which concerns
mandatory label information for wine,
paragraph (b)(2) is amended by
removing the second sentence, which
would no longer be relevant if the
referenced standards of fill are removed.

e In §4.37, which concerns net
contents, the introductory text of
paragraph (a) is revised to remove the
several references to “‘standard of fill”
and to replace the words “‘prescribed in
§4.72” with a reference to §4.71, which
is revised as discussed below. In
addition, the introductory text of
paragraph (b) is revised, and current
paragraph (b)(1) is removed and
paragraphs (b)(2) and (3) are
redesignated as (b)(1) and (2)

respectively, to reflect the removal of
the standards of fill.

e Section 4.70, which concerns the
application of standard wine container
requirements (i.e., design, fill, and
headspace) and the standards of fill
requirements, is amended by removing
references to § 4.72.

e Section 4.71, which concerns
standard wine containers, is revised to
remove a reference to §4.72, to include
tolerances (discrepancies between
actual and stated fill), in the paragraph
concerning fill, to require a minimum
fill of 50 milliliters, and to add the 30
percent headspace allowance for 100-
milliliter or smaller containers as
discussed above.

e Finally, § 4.72, which specifies the
metric standards of fill for wine, is
removed because it would no longer
Serve any purpose.

Alternatives to the Proposal

TTB is also considering maintaining
the standards of fill but liberalizing the
existing regulatory scheme. It simply
could add some or all of the petitioned-
for standards (200, 250, 355, 620, and
700 milliliters and 2.25 liters) to
§4.72(a). It also could institute an
expedited process for considering future
petitions to add additional standards of
fill and help ensure § 4.72 is non-
discriminatory and does not create
unnecessary obstacles to competition,
trade, or investment. For example, TTB
could amend its regulations in §4.72 to
provide for administrative approvals of
standards of fill. Under such an
expedited system, the Administrator
could authorize new standards of fill in
response to a petition if the petition
shows good cause for approval (such as
commercial viability), barring the
Administrator determining that the
proposed standard would cause
confusion. Administratively approved
standards of fill then would be
published on the TTB website so that
other industry members are aware of the
additional authorized sizes.

Public Participation
Comments Sought

TTB requests comments on the
proposals to eliminate the standards of
fill for wine (with the exception of a
minimum 50-milliliter specification)
and to add a new headspace
specification for wine bottled in a clear,
100-milliliter or smaller container. TTB
also requests comments on alternative
approaches, such as maintaining the
standards of fill but adding some or all
of the petitioned-for standards (200,
250, 355, 620, 700 milliliters and 2.25
liters) to § 4.72(a)—including comments

on the alternative of developing an
expedited process for adding new
standards of fill in the future and the
criteria for approval of specific
standards under an expedited process.
Additionally, TTB understands that
some state regulations on standards of
fill for wine may incorporate TTB
regulations by reference. TTB requests
comments from state regulators on
whether this proposal will present a
regulatory issue at the state level. TTB
invites any other suggestions or
alternatives related to the issue of
standards of fill, including headspace
requirements, for wine. Given the
absence of standards of fill for malt
beverages, TTB would be particularly
interested in comments that address the
merits of continuing to apply different
rules to wine and spirits.

Any person submitting comments
may present such data, views, or
arguments as he or she desires.
Comments that provide the factual basis
supporting the views or suggestions
presented will be particularly helpful in
developing a reasoned regulatory
decision on this matter.

Submitting Comm