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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0206; Airspace
Docket No. 19-AS0-6]

RIN 2120-AA66

Amendment of Class E Airspace;
Monroe, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
on June 7, 2019, amending Class E
airspace extending upward from 700
feet or more above the surface in
Monroe, GA. The legal description
listed the airport name as Monroe-
County Airport. The correct name is
Monroe-Walton County Airport.
DATES: Effective 0901 UTC, August 15,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave.,
College Park, GA 30337; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

The FAA published a final rule in the
Federal Register (84 FR 26558, June 7,
2019) for Docket No. FAA—2019-0206
amending Class E airspace extending
upward from 700 feet above the surface
for Monroe-Walton County Airport,
Monroe, GA, due to the
decommissioning of the Monroe NDB
and cancellation of the NDB approach.

Subsequent to publication, the FAA
found that the legal description listed
the airport name as Monroe-County
Airport. This action corrects the error.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.11C, dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Correction to Final Rule

m Accordingly, pursuant to the authority
delegated to me, in the Federal Register
of June 7, 2019 (84 FR 26558) FR Doc.
2019-0206, Amendment of Class E
Airspace; Monroe, GA, is corrected as
follows:

§71.1 [Amended]

* * * * *

ASO GA E5 Monroe, GA [Corrected]

On page 26559, column 2, line 58, remove
“Monroe-County Airport”, and add in its
place, “Monroe-Walton County Airport”

Issued in College Park, Georgia, on June 12,
2019.
Matthew Cathcart,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2019-13288 Filed 6-21-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 190503424-9424-01]
RIN 0694-AH83

Addition of Entities to the Entity List
and Revision of an Entry on the Entity
List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) by adding five entities to the
Entity List. These five entities have been
determined by the U.S. Government to
be acting contrary to the national

security or foreign policy interests of the
United States. These entities will be
listed on the Entity List under the
destination of China. This rule also
modifies one entry on the Entity List
under the destination of China.

DATES: This rule is effective June 24,
2019.

FOR FURTHER INFORMATION CONTACT:
Chair, End-User Review Committee,
Office of the Assistant Secretary, Export
Administration, Bureau of Industry and
Security, Department of Commerce,
Phone: (202) 482-5991, Fax: (202) 482—
3911, Email: ERC@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background

The Entity List (Supplement No. 4 to
part 744 of the Export Administration
Regulations (EAR)) identifies entities for
which there is reasonable cause to
believe, based on specific and
articulable facts, have been involved,
are involved, or pose a significant risk
of being or becoming involved in
activities contrary to the national
security or foreign policy interests of the
United States. The EAR (15 CFR,
subchapter C, parts 730-774) imposes
additional license requirements on, and
limits the availability of most license
exceptions for, exports, reexports, and
transfers (in-country) to listed entities.
The license review policy for each listed
entity is identified in the “License
review policy”’ column on the Entity
List, and the impact on the availability
of license exceptions is described in the
relevant Federal Register notice adding
entities to the Entity List. BIS places
entities on the Entity List pursuant to
part 744 (Control Policy: End-User and
End-Use Based) and part 746
(Embargoes and Other Special Controls)
of the EAR.

The End-User Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to
the Entity List. The ERC makes all
decisions to add an entry to the Entity
List by majority vote and all decisions
to remove or modify an entry by
unanimous vote.


mailto:ERC@bis.doc.gov
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ERC Entity List Decision

Additions to the Entity List

Under § 744.11(b) (Criteria for
revising the Entity List) of the EAR,
entities for which there is reasonable
cause to believe, based on specific and
articulable facts, have been involved,
are involved, or pose a significant risk
of being or becoming involved in
activities that are contrary to the
national security or foreign policy
interests of the United States, and those
acting on behalf of such persons, may be
added to the Entity List.

Pursuant to § 744.11(b) of the EAR,
the ERC determined that Chinese
entities Sugon and the Wuxi Jiangnan
Institute of Computing Technology are
involved in activities determined to be
contrary to the national security and
foreign policy interests of the United
States. Sugon also is, as further
described below, the majority owner of
Higon, and Higon has ownership
interests in Chengdu Haiguang
Integrated Circuit and Chengdu
Haiguang Microelectronics Technology.
Accordingly, the ERC has also
determined that Higon, Chengdu
Haiguang Integrated Circuit, and
Chengdu Haiguang Microelectronics
Technology pose a significant risk of
being or becoming involved in activities
contrary to the national security and
foreign policy interests of the United
States.

Sugon, the Wuxi Jiangnan Institute of
Computing Technology, and the
National University of Defense
Technology (NUDT) are the three
entities leading China’s development of
exascale high performance computing.
Sugon has publicly acknowledged a
variety of military end uses and end
users of its high-performance
computers. Wuxi Jiangnan Institute of
Computing Technology is owned by the
56th Research Institute of the General
Staff of China’s People’s Liberation
Army. Its mission is to support China’s
military modernization. NUDT was
added to the Entity List in February
2015, because of its use of U.S-origin
multicores, boards, and (co)processors
to power supercomputers believed to
support nuclear explosive simulation
and military simulation activities. Since
then, NUDT has procured items under
the name Hunan Guofang Kei University
using four separate, additional
addresses not already listed on the
Entity List.

Sugon is the majority owner of Higon,
as noted above. Higon’s business
activities include integrated circuits,
electronic information systems, software
development, and computer system
integration. Chengdu Haiguang

Integrated Circuit is majority owned by
Higon, and designs X86 architecture
computer chips for network information
servers. Chengdu Haiguang
Microelectronics Technology is engaged
in integrated circuit production
(including design and/or
manufacturing) and has a substantial
ownership share by Higon through a
second joint venture.

The ERC determined that the
activities of Sugon, the Wuxi Jiangan
Institute of Computing Technology, the
NUDT under its alias Hunan Guofang
Kei University, as well as Sugon’s
majority ownership of Higon and
Higon’s ownership interests in Chengdu
Haiguang Integrated Circuit and
Chengdu Haiguang Microelectronics
Technology, raise sufficient concern
that prior review of exports, reexports,
or transfers (in-country) of items subject
to the EAR involving these entities, and
the possible imposition of license
conditions or license denials on
shipments to these entities, will
enhance BIS’s ability to prevent
activities contrary to the national
security and foreign policy interests of
the United States.

For the five entities added to the
Entity List in this final rule, BIS
imposes a license requirement for all
items subject to the EAR and a license
review policy of presumption of denial.
In addition, no license exceptions are
available for exports, reexports, or
transfers (in-country) to the persons
being added to the Entity List by this
rule. The acronym ““a.k.a.” (also known
as) is used in entries on the Entity List
to identify aliases, thereby assisting
exporters, reexporters, and transferors in
identifying entities on the Entity List.

This final rule adds the following five
entities to the Entity List in China:

e Chengdu Haiguang Integrated
Circuit, including two aliases (Hygon
and Chengdu Haiguang Jincheng Dianlu
Sheji);

e Chengdu Haiguang
Microelectronics Technology, including
two aliases (HMC and Chengdu
Haiguang Wei Dianzi Jishu);

e Higon, including five aliases (Higon
Information Technology, Haiguang
Xinxi Jishu Youxian Gongsi, THATIC,
Tianjing Haiguang Advanced
Technology Investment, and Tianjing
Haiguang Xianjin Jishu Touzi Youxian
Gongsi);

e Sugon, including nine aliases
(Dawning, Dawning Information
Industry, Sugon Information Industry,
Shuguang, Shuguang Information
Industry, Zhongke Dawn, Zhongke
Shuguang, Dawning Company, and
Tianjin Shuguang Computer Industry);

e Wuxi Jiangnan Institute of
Computing Technology, including two
aliases (Jiangnan Institute of Computing
Technology and JICT).

Modification to the Entity List

This final rule implements the
decision of the ERC to modify one
existing entry, NUDT, which was added
to the Entity List under the destination
of China on February 18, 2015 (80 FR
8527). BIS is modifying the existing
entry National University of Defense
Technology (NUDT) to add one alias
(Hunan Guofang Keji University) and
four locations.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export or reexport, on
June 24, 2019, pursuant to actual orders
for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR).

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (50 U.S.C. 4801-4852), which
provides the legal basis for BIS’s
principal authorities and serves as the
authority under which BIS issues this
rule. As set forth in sec. 1768 of ECRA,
all delegations, rules, regulations,
orders, determinations, licenses, or
other forms of administrative action that
have been made, issued, conducted, or
allowed to become effective under the
Export Administration Act of 1979 (50
U.S.C. 4601 et seq.) (as in effect prior to
August 13, 2018 and as continued in
effect pursuant to the International
Emergency Economic Powers Act (50
U.S.C. 1701 et seq.) and Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013),
and as extended by the Notice of August
8, 2018, 83 FR 39871 (August 13, 2018)),
or the Export Administration
Regulations, and were in effect as of
August 13, 2018, shall continue in effect
according to their terms until modified,
superseded, set aside, or revoked under
the authority of ECRA.
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Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866. This rule is not an
Executive Order 13771 regulatory action
because this rule is not significant under
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694-0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and carries a burden
estimate of 42.5 minutes for a manual or
electronic submission. Total burden
hours associated with the PRA and
OMB control number 0694—0088 are not

expected to increase as a result of this
rule. You may send comments regarding
the collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by email to Jasmeet K. _
Seehra@omb.eop.gov, or by fax to (202)
395-7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to sec. 1762 of the Export
Control Reform Act of 2018 (Title XVII,
Subtitle B of Pub. L. 115-232), which
was included in the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, this action is exempt
from the Administrative Procedure Act
(5 U.S.C. 553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for part 744
is revised to read as follows:

AuthOI‘ity: 50 U.S.C. 4801—4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 12947, 60 FR 5079, 3
CFR, 1995 Comp., p. 356; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13099, 63 FR 45167, 3 CFR, 1998 Comp., p.
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; Notice of August
8, 2018, 83 FR 39871 (August 13, 2018);
Notice of September 19, 2018, 83 FR 47799
(September 20, 2018); Notice of November 8,
2018, 83 FR 56253 (November 9, 2018);
Notice of January 16, 2019, 84 FR 127
(January 18, 2019).

m 2. Supplement No. 4 to part 744 is
amended:
m a. under CHINA, PEOPLE’S
REPUBLIC OF, by adding in
alphabetical order, five Chinese entities,
“Chengdu Haiguang Integrated Circuit,”
“Chengdu Haiguang Microelectronics
Technology,” “Higon,” “Sugon,” and
“Wuxi Jiangnan Institute of Computing
Technology”’;
m b. under CHINA, PEOPLE’S
REPUBLIC OF, by revising the entry
“National University of Defense
Technology (NUDT)”.

The additions and revisions read as
follows:

Supplement No. 4 to Part 744—Entity
List

* * * * *

Country Entity License requirement License review policy Federal Register citation
CHINA, PEO- * * * * * *
PLE’S RE-
PUBLIC OF.

Chengdu Haiguang Integrated Circuit,
a.k.a., the following two aliases:

—Hygon; and

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial

84 FR [INSERT FR PAGE
NUMBER], 6/24/19.

—Chengdu Haiguang Jincheng Dianlu
Sheiji.

China (Sichuan) Free Trade Zone, No.
22-31, 11th Floor, E5, Tianfu Soft-
ware Park, No. 1366, Middle Section
of Tianfu Avenue, Chengdu High-
tech Zone, Chengdu, China.

Chengdu Haiguang Microelectronics
Technology, a.k.a., the following two
aliases:

—HMC; and

—Chengdu Haiguang Wei Dianzi Jishu.

For all items subject to
the EAR. (See §744.11
of the EAR).

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER], 6/24/19.


mailto:Jasmeet_K._Seehra@omb.eop.gov
mailto:Jasmeet_K._Seehra@omb.eop.gov

29374

Federal Register/Vol. 84, No. 121/Monday, June 24, 2019/Rules and Regulations

Country

Entity License requirement

License review policy

Federal Register citation

China (Sichuan) Free Trade Zone, No.
23-32, 12th Floor, E5, Tianfu Soft-
ware Park, No. 1366, Middle Section
of Tianfu Avenue, Chengdu High-
tech Zone, Chengdu, China.

* *

Higon, a.k.a., the following five aliases:  For all items subject to

—Higon Information Technology; the EAR. (See §744.11
—Haiguang Xinxi Jishu Youxian of the EAR).

Gongsi;
—THATIC;

—Tianjing Haiguang Advanced Tech-
nology Investment; and

—Tianjing Haiguang Xianjin Jishu
Touzi Youxian Gongsi.

Industrial Incubation-3—-8, North 2—-204,
18 Haitai West Road, Huayuan In-
dustrial Zone, Tianjin, China.

National University of Defense Tech- For all items subject to
nology (NUDT), a.k.a., the following the EAR. (See §744.11
one alias: of the EAR).

—Hunan Guofang Keji University.
Garden Road (Metro West), Changsha
City, Kaifu District, Hunan Province,
China; and 109 Deya Road, Kaifu

District, Changsha City, Hunan Prov-

ince, China, and 47 Deya Road,
Kaifu District, Changsha City, Hunan
Province, China, and 147 Deya
Road, Kaifu District, Changsha City,
Hunan Province, China, and 47
Yanwachi, Kaifu District, Changsha,
Hunan, China.

Sugon, a.k.a., the following nine For all items subject to
aliases: the EAR. (See §744.11
—Dawning; of the EAR).

—Dawning Information Industry;
—Sugon Information Industry;
—Shuguang;

—Shuguang Information Industry;

—Zhongke Dawn;

—Zhongke Shuguang;

—Dawning Company; and

—Tianjin Shuguang Computer Industry.

Sugon Building, No. 36 Zhongguancun
Software Park, No. 8 Dongbeiwang
West Road, Haidian District, Beijing;
and No. 15, Haitai Huake Street,
Huayuan Industrial Zone, Tianjin; and
Sugon Science and Technology
Park, No. 64 Shuimo West Street,
Haidian District, Beijing, China.

Wauxi Jiangnan Institute of Computing For all items subject to
Technology, a.k.a., the following two the EAR. (See §744.11
aliases: of the EAR)

—Jiangnan Institute of Computing
Technology; and

—JICT.

No. 699, Shanshui East Road, Binhu
District, Wuxi City, China, and No.

188, Shanshui East Road, Binhu Dis-
trict, Wuxi City, China.

* *

*

Presumption of denial

*

Presumption of denial

*

Presumption of denial

*

Presumption of denial

*

84 FR [INSERT FR PAGE
NUMBER], 6/24/19.

*

80 FR 8527, 2/18/15. 84
FR [INSERT FR PAGE
NUMBER], 6/24/19.

*

84 FR [INSERT FR PAGE
NUMBER], 6/24/19.

*

84 FR [INSERT FR PAGE
NUMBER], 6/24/19.
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Dated: June 18, 2019.
Richard E. Ashooh,

Assistant Secretary for Export
Administration.

[FR Doc. 2019-13245 Filed 6-21-19; 8:45 am]|
BILLING CODE 3510-33-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 338

[Docket ID: DOD-2019-0S-0013]
RIN 0790-AK55

Availability to the Public of Defense
Nuclear Agency (DNA) Instructions
and Changes Thereto

AGENCY: Defense Threat Reduction
Agency (DTRA), Department of Defense
(DoD).

ACTION: Final rule.

SUMMARY: This final rule removes an
obsolete DoD regulation (last updated
on December 10, 1991) which provides
information related to public requests
for Defense Nuclear Agency (DNA)
records. DNA is an obsolete predecessor
organization of DTRA. As a result, this
part should be removed.

DATES: This rule is effective on June 24,
2019.

FOR FURTHER INFORMATION CONTACT:
Todd A. Cimbura at 571-616—-5941.

SUPPLEMENTARY INFORMATION: It has been
determined that publication of this rule
for public comment is impracticable,
unnecessary, and contrary to public
interest since it is based on the removal
of obsolete information. Due to the
disestablishment of the DNA and the
eventual incorporation of its successor
organization into DTRA, 32 CFR part
338 (last updated on December 10, 1991
at 56 FR 64482) is obsolete.
Additionally, the public retains the
ability to obtain information using
established DoD Freedom of Information
Act procedures outlined in 32 CFR part
286, “DoD Freedom of Information Act
(FOIA) Program,” by submitting a
request to DTRA’s FOIA Office at http://
www.dtra.mil/Home/Freedom-of-
Information-Act-and-Privacy-Act/.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore E.O. 13771, “Reducing
Regulation and Controlling Regulatory
Costs” does not apply.

List of Subjects in 32 CFR Part 338

Freedom of information.

PART 338—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 338 is removed.
Dated: June 17, 2019.

Shelly E. Finke,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-13199 Filed 6-21-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2019-0457]

Special Local Regulations; Seattle
Seafair Unlimited Hydroplane Race,
Lake Washington, WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: This year the Seattle Seafair
Unlimited Hydroplane Race Special
Local Regulation on Lake Washington,
WA will be subject to enforcement from
7 a.m. until 7 p.m. daily, from August

1 through August 4. This action is
necessary to ensure public safety from
the inherent dangers associated with
high-speed, hydroplane races, while
allowing race area access for rescue
personnel in the event of an emergency.
While these regulations are subject to
enforcement, no person or vessel will be
allowed to enter Zone 1 of the regulated
area without the permission of the
Captain of the Port, on-scene Patrol
Commander, or her Designated
Representative.

DATES: The regulations in 33 CFR
100.1301 will be subject to enforcement
from 7 a.m. until 7 p.m. on August 1,
2019, through August 4, 2019.
FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Lieutenant
Ellie Wu, Sector Puget Sound
Waterways Management Division, Coast
Guard; telephone 206-217-6051, email
SectorPugetSound@uscg.mil.
SUPPLEMENTARY INFORMATION: The
Seattle Seafair Unlimited Hydroplane
Race special local regulations in 33 CFR
100.1301 will be subject to enforcement
daily, from 7 a.m. until 7 p.m., from
August 1, 2019, through August 4, 2019.
Hydroplane races are scheduled to take
place within these time periods.

Under the provisions of 33 CFR
100.1301, the Coast Guard will restrict

general navigation in the following area:
All waters of Lake Washington bounded
by the Interstate 90 (Mercer Island/
Lacey V. Murrow) Bridge, the western
shore of Lake Washington, and the east/
west line drawn tangent to Bailey
Peninsula and along the shoreline of
Mercer Island.

The regulated area has been divided
into two zones. The zones are separated
by a line perpendicular from the I-90
Bridge to the northwest corner of the
East log boom and a line extending from
the southeast corner of the East log
boom to the southeast corner of the
hydroplane race course and then to the
northerly tip of Ohlers Island in
Andrews Bay. The western zone is
designated Zone I, the eastern zone,
Zone II. (Refer to NOAA Chart 18447).

The Coast Guard will maintain a
patrol consisting of Coast Guard vessels,
assisted by Coast Guard Auxiliary
vessels, in Zone II. The Coast Guard
patrol of this area is under the direction
of the Coast Guard Patrol Commander
(the “Patrol Commander”’). The Patrol
Commander is empowered to control
the movement of vessels on the race
course and in the adjoining waters
during the periods this regulation is
subject to enforcement. The Patrol
Commander may be assisted by other
federal, state and local law enforcement
agencies.

Only vessels authorized by the Patrol
Commander may be allowed to enter
Zone I during the hours this regulation
is subject to enforcement. Vessels in the
vicinity of Zone I shall maneuver and
anchor as directed by the Patrol
Commander.

During the times in which the
regulation is subject to enforcement, the
following rules will apply:

(1) Swimming, wading, or otherwise
entering the water in Zone I by any
person is prohibited while hydroplane
boats are on the race course. At other
times in Zone I, any person entering the
water from the shoreline shall remain
west of the swim line, denoted by
buoys, and any person entering the
water from the log boom shall remain
within 10 feet of the log boom.

(2) Any person swimming or
otherwise entering the water in Zone II
shall remain within 10 feet of a vessel.

(3) Rafting to a log boom will be
limited to groups of three vessels.

(4) Up to six vessels may raft together
in Zone II if none of the vessels are
secured to a log boom. Only vessels
authorized by the Patrol Commander,
other law enforcement agencies or event
sponsors shall be permitted to tow other
watercraft or inflatable devices.

(5) Vessels proceeding in either Zone
I or Zone II during the hours this
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regulation is subject to enforcement
shall do so only at speeds, which will
create minimum wake, 7 miles per hour
or less. This maximum speed may be
reduced at the discretion of the Patrol
Commander.

(6) Upon completion of the daily
racing activities, all vessels leaving
either Zone I or Zone II shall proceed at
speeds of 7 miles per hour or less. The
maximum speed may be reduced at the
discretion of the Patrol Commander.

(7) A succession of sharp, short
signals by whistle or horn from vessels
patrolling the areas under the direction
of the Patrol Commander shall serve as
signal to stop. Vessels signaled shall
stop and shall comply with the orders
of the patrol vessel; failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

The Captain of the Port may be
assisted by other federal, state and local
law enforcement agencies in enforcing
this regulation.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: June 18, 2019.
L.A. Sturgis,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2019-13273 Filed 6-21-19; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2019-0367]

RIN 1625-AA00

Safety Zone; Tuskegee Airmen River

Days Air Show, Detroit River, Detroit,
MI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters in the vicinity of
Detroit, MI. This zone is necessary to
protect spectators and vessels from
potential hazards associated with the
Tuskegee Airmen River Days Airshow.
DATES: This temporary final rule is
effective from 12:30 p.m. on June 21,
2019 until 8 p.m. on June 24, 2019.
ADDRESSES: To view documents
mentioned in this preamble as being

available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0367 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Tracy Girard,
Prevention Department, Sector Detroit,
Coast Guard; telephone 313-568—9564,
or email Tracy.M.Girard@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations
COTP Captain of the Port Detroit

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b) (B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The Coast
Guard did not receive the final details
of this air show in time to publish an
NPRM. As such, it is impracticable to
publish an NPRM because we lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule
and immediate action is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while the
airshow is conducted.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would inhibit the Coast
Guard’s ability to protect participants,
mariners and vessels from the hazards
associated with this event.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Detroit (COTP) has

determined that an aircraft aerial
display proximate to a gathering of
watercraft poses a significant risk to
public safety and property. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone
while the airshow is being displayed.

IV. Discussion of the Rule

This rule establishes a safety zone
from 12:30 p.m. on June 21, 2019 until
8 p.m. on June 24, 2019. The safety zone
will encompass all U.S. navigable
waters of the Detroit River between the
following two lines extending from 70
feet off the bank to the US/Canadian
demarcation line: The first line is drawn
directly across the channel at position
42°18.995" N, 083° 04.285" W (NAD 83);
the second line, to the east, is drawn
directly across the channel at position
42°19.574’ N 083°02.622" W (NAD 83).
No vessel or person will be permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone.
Vessel traffic will be able to safely
transit around this safety zone which
will impact a small designated area of
the Detroit River for no more than four
hours per day from 12:30 p.m. on June
21, 2019 until 8 p.m. June 24, 2019.
Moreover, the Coast Guard will issue
Broadcast Notice to Mariners (BNM) via
VHF-FM marine channel 16 about the
zone and the rule allows vessels to seek
permission to enter the zone.
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B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting two hours that will prohibit
entry into a designated area. It is
categorically excluded from further
review under paragraph L60(a) in Table
3—1 of U.S. Coast Guard Environmental
Planning Implementing Procedures
5090.1. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER

INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0367 to read as
follows:

§165.T09-2019-0367 Safety Zone;
Tuskegee Airmen River Days Air show,
Detroit River, Detroit, MI.

(a) Location. The safety zone will
encompass all U.S. navigable waters of
the Detroit River between the following
two lines extending from 70 feet off the
bank to the US/Canadian demarcation
line: the first line is drawn directly
across the channel at position
42°18.995’ N, 083° 04.285" W (NAD 83);
the second line, to the east, is drawn
directly across the channel at position
42°19.574’ N 083°02.622’ W (NAD 83).

(b) Enforcement period. The regulated
area described in paragraph (a) will be
enforced from 12:30 p.m. through 3 p.m.
on June 21, 2019; 3 p.m. through 5:30
p.m. on June 22, 2019 and June 23,
2019; and 4 p.m. until 8 p.m. on June
24, 2019.

(c) Regulations. (1) No vessel or
person may enter, transit through, or
anchor within the safety zone unless
authorized by the Captain of the Port
Detroit (COTP), or his on-scene
representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or his on-scene
representative.

(3) The “on-scene representative” of
COTP is any Coast Guard
commissioned, warrant or petty officer
or a Federal, State, or local law
enforcement officer designated by or
assisting the Captain of the Port Detroit
to act on his behalf.

(4) Vessel operators shall contact the
COTP or his on-scene representative to
obtain permission to enter or operate
within the safety zone. The COTP or his
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on-scene representative may be
contacted via VHF Channel 16 or at
313-568-9464. Vessel operators given
permission to enter or operate in the
regulated area must comply with all
directions given to them by the COTP or
his on-scene representative.

Dated: June 14, 2019.
Jeffrey W. Novak,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2019-13133 Filed 6—21-19; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2019-0489]

Recurring Safety Zone; EQT 4th of July
Celebration, Pittsburgh, PA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone for the EQT 4th of July
Fireworks to provide for the safety of
persons, vessels, and the marine
environment on the navigable waters of
the Allegheny, Ohio, and Monongahela
River during this event. Our regulation
for the marine events within the Eighth
Coast Guard District identifies the
regulated area for the event in
Pittsburgh, PA. During the enforcement
periods, entry into this zone is
prohibited unless authorized by the
Captain of the Port Marine Safety Unit
Pittsburgh or a designated
representative.

DATES: The regulations in 33 CFR
165.801, Table 1, Line 47, will be
enforced on July 4, 2019 from 9 p.m. to
10:40 p.m.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Petty Officer
Charles Morris, Marine Safety Unit
Pittsburgh, U.S. Coast Guard; telephone
412-670-4288, email Charles.F.Morris@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a safety zone for the
EQT 4th of July Celebration in 33 CFR
165.801, Table 1, Line 47, on July 4,
2019 from 9 p.m. to 10:40 p.m. This
action is being taken to provide for the
safety of persons, vessels, and the
marine environment on the navigable
waters of the Ohio River during this
event. Our regulation for marine events
within the Eighth Coast Guard District,

§ 165.801 specifies the location of the
regulated area for the EQT 4th of July
Celebration. Entry into the regulated
area is prohibited unless authorized by
the Captain of the Port Marine Safety
Unit Pittsburgh (COTP) or a designated
representative. Persons or vessels
desiring to enter into or pass through
the regulated area must request
permission from the COTP or a
designated representative. They can be
reached on VHF FM channel 16. If
permission is granted, all persons and
vessels shall comply with the
instructions of the COTP or designated
representative.

In addition to this notice of
enforcement in the Federal Register, the
COTP or a designated representative
will inform the public through
Broadcast Notices to Mariners (BNMs),
Local Notices to Mariners (LNMs),
Marine Safety Information Bulletins
(MSIBs), and/or through other means of
public notice as appropriate at least 24
hours in advance of each enforcement.

Dated: June 19, 2019.
S. Miros,

Lieutenant Commander, U.S. Coast Guard,
Captain of the Port Marine Safety Unit
Pittsburgh, Acting.

[FR Doc. 2019-13384 Filed 6—21-19; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2018-0393; FRL-9995-42—
Region 5]

Air Plan Approval; Ohio; Open Burning
Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving revisions to
the open burning standards in the Ohio
State Implementation Plan (SIP) under
the Clean Air Act (CAA). On June 4,
2018, the Ohio Environmental
Protection Agency (Ohio) requested the
approval of its revised open burning
rules, which include changes pertaining
to certain types of open burning, adding
requirements for air curtain burners,
allowing law enforcement to burn
seized drugs, further restricting the
materials that may be burned, and
updating definitions and references.
Ohio is in attainment of the National
Ambient Air Quality Standards
(NAAQS) for particulate matter.

DATES: This final rule is effective on July
24, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2018-0393. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Matt
Rau, Environmental Engineer, at (312)
886—6524 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Control
Strategies Section, Air Programs Branch
(AR-18]), Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886—6524, rau.matthew@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

1. Background

II. Public comments

III. What action is EPA taking?

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Background

Ohio submitted revisions to Ohio
Administrative Code (OAC) Chapter
3745-19, “Open Burning Standards,” on
June 4, 2018. To satisfy a state
requirement to review its rules every
five years, Ohio had reviewed and
revised its open burning rules and
requested EPA approval of revised OAC
rules 3745-19-01, 3745-19-03, 3745—
19-04, and 3745-19-05 as changes to
the existing Ohio SIP. The rules are
effective at the state level as of April 30,
2018.

EPA evaluated the revisions to Ohio’s
open burning standards under the CAA
and compared the revised rules to the
rules that EPA has previously approved
into the Ohio SIP. EPA finds that the
revised rules will not interfere with
continued attainment and maintenance
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of the NAAQS for particulate matter and
meet CAA section 110(l) requirements.
On December 26, 2018 (83 FR 66197),
EPA proposed approval of the revised
open burning rules into the Ohio SIP. A
more detailed analysis of each rule
revision is found in the notice of
proposed rulemaking.

II. Public comments

EPA received two anonymous
comments during the 30-day comment
period on the December 26, 2018
proposed rule.

The first comment received stated
that, “All of this rule should be
tightened up to prevent air pollution.”
The first commenter was concerned that
emissions from open burning do not
stay in Ohio, those emissions impact
states to the east more than Ohio itself,
and thus the Ohio rules should be
stricter.

The second comment received stated
that, “The proposed revisions to Ohio’s
open burning standards are agreeable.”
The commenter stated that emissions
from open burning are not expected to
increase as result of the revise Ohio
regulations, but did ask two questions:
(1) What will happen if the open
burning emissions are not the same after
the SIP revision and thus are more than
expected; (2) does EPA have “targets for
emission” in Ohio?

EPA Response: Ohio’s open burning
rules are written to minimize the impact
of emissions from open burning on the
public. The rules require notification of
those anticipated to be impacted and
encourage the burning to occur during
favorable conditions to help minimize
those impacts.

EPA evaluated Ohio’s SIP revision
request by comparing the OAC 3745-19
rules as submitted to the rules as
approved into the Ohio SIP. As
explained in the proposal (December 26,
2018, 83 FR 66197), EPA evaluated the
open burning revisions under the CAA.
EPA’s analysis found the public will
continue to be protected following the
rule revisions. Both Ohio and the EPA
anticipate that the revisions to the open
burning regulations will result in a
negligible increase in emissions. For
example, changing the definition
section and the numbering of the
regulations should have no impacts on
the amount of emissions. The revision
moving prescribed burning activities ?
from OAC 3745-19-03(D)(4) to OAC
3745-19-03(C)(4), changes the
requirement from obtaining prior
permission to burn, in writing, to

1 Horticultural, silvicultural, range management,
prairie and grassland management, invasive species
management, or wildlife management fires.

providing the state agency with
notification to burn. This rule revision
is unlikely to increase emissions
because the requirements in OAC 3745—
19-03(C)(4) are as stringent as the
requirements in OAC 3745-19-03(D)(4).
If any increase in emissions from open
burning were to interfere with
attainment or maintenance of the
NAAQS, interfere with visibility, or
otherwise adversely impact public
health, Ohio and EPA have the authority
to take necessary action to address such
emission increases.

Regarding the second commenter’s
question, EPA does not have specific
“targets for emissions” from open
burning in Ohio. However, there are
generally applicable legal requirements
such as the NAAQS for PM-10 and
PM, s that all areas of the state must
meet. Federal and state law require
emission reductions of a pollutant or
multiple pollutants for purposes of
attaining and maintaining the NAAQS.
These obligations may include
restrictions on emissions from specified
sources or activities set at a level
expected to bring the area into
attainment of the relevant NAAQS. Ohio
is in attainment of NAAQS for PM-10
and PM2,5.

ITI. What action is EPA taking?

EPA is approving revisions to the
open burning standards into the Ohio
SIP. EPA is approving OAC 3745-19-
01, OAC 3745-19-03, OAC 3745-19-04,
and OAC 3745-19-05, effective at the
state level on April 30, 2018.

IV. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Ohio Regulations
described in the amendments to 40 CFR
part 52 set forth below. EPA has made,
and will continue to make, these
documents generally available through
www.regulations.gov, and at the EPA
Region 5 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.2

262 FR 27968 (May 22, 1997).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
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tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 23, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,

Intergovernmental relations, Nitrogen
dioxide, Particulate matter, Reporting

EPA—APPROVED OHIO REGULATIONS

and recordkeeping requirements, Sulfur

oxides, Volatile organic compounds.
Dated: June 11, 2019.

Cathy Stepp,

Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2.In §52.1870, the table in paragraph
(c) is amended by revising the entries
for 3745-19-01, 3745-19-03, 3745—-19—
04 and 3745-19-05 under “Chapter

3745-19 Open Burning Standards” to
read as follows:

§52.1870 Identification of plan.

* * * * *

(C)* * ok

Ohio
Ohio citation Title/subject effective EPA approval date Notes
date
Chapter 3745-19 Open Burning Standards
3745-19-01 ..... DefiNitionNS ...ooeevveeeiiie e 4/30/2018 6/24/2019[Insert Federal
Register citation).
3745-19-03 ..... Open burning in restricted areas ..........c............ 4/30/2018 6/24/2019, [Insert Federal
Register citation).
3745-19-04 ... Open burning in unrestricted areas ................... 4/30/2018 6/24/2019, [Insert Federal
Register citation).
3745-19-05 ..... Permission to individuals and notification to the 4/30/2018 6/24/2019, [Insert Federal
Ohio EPA. Register citation].
* * * * *

[FR Doc. 2019-13111 Filed 6-21-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2018-0748; FRL-9995-41—
Region 1]

Air Plan Approval; Massachusetts;
Infrastructure State Implementation
Plan Requirements for the 2012 PM. 5
NAAQS

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving most
elements of a State Implementation Plan
(SIP) revision submitted by the
Commonwealth of Massachusetts for the
infrastructure requirements for the 2012
fine particle (PM> s) National Ambient
Air Quality Standard (NAAQS),
including the interstate transport
requirements. We are making findings of
failure to submit for the prevention of
significant deterioration (PSD)
requirements of infrastructure SIPs for
the 2012 PM, s NAAQS. For
infrastructure SIP requirements for the
1997 and 2006 PM, s NAAQS, we are
also approving previously unaddressed
elements and converting certain

previous conditional approvals to full
approval. We are also converting to full
approvals previous conditional
approvals for the 1997 and 2008 ozone,
2008 lead, 2010 sulfur dioxide, and
2010 nitrogen dioxide NAAQS. Finally,
EPA is approving five new or amended
definitions regarding the NAAQS and
Particulate Matter and a state Executive
Order regarding consultation by state
agencies with local governments. This
action is being taken in accordance with
the Clean Air Act.

DATES: This rule is effective on July 24,
2019.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR-
2018-0748. All documents in the docket
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are listed on the https://
www.regulations.gov website. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at https://
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
communicate with the contact listed in
the FOR FURTHER INFORMATION CONTACT
section to schedule your inspection. The
Regional Office’s official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding legal
holidays.
FOR FURTHER INFORMATION CONTACT:
Alison C. Simcox, Air Quality Branch,
U.S. Environmental Protection Agency,
EPA Region 1, 5 Post Office Square—
Suite 100, (Mail code 05-2), Boston, MA
02109-3912, tel. (617) 918-1684, email
simcox.alison@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background and Purpose

II. Final Action

III. Incorporation by Reference

IV. Statutory and Executive Order Reviews

I. Background and Purpose

On February 20, 2019 (84 FR 5020),
EPA published a Notice of Proposed
Rulemaking (NPRM) for the
Commonwealth of Massachusetts. This
NPRM proposed approval of most
elements of a February 9, 2018,
submission from the Massachusetts
Department of Environmental Protection
(MassDEP) regarding the infrastructure
SIP requirements of the CAA for the
2012 fine particle (PM,5) ! National
Ambient Air Quality Standard
(NAAQS), including the interstate
transport requirements for the 2006 and
2012 PM, s NAAQS. In the NPRM, we
also proposed to approve
Massachusetts’ 2012 PM, s
infrastructure SIP submittal for a
requirement of prong 3 of CAA section
110(a)(2)(D)(1)II) related to
nonattainment new source review
(“NNSR”), based on our proposed

1PM, 5 refers to particulate matter of 2.5 microns
or less in diameter, often referred to as “fine”
particles.

approval of revisions to the
Commonwealth’s NNSR program in a
separate, contemporaneous rulemaking.
On May 29, 2019, EPA finalized its
approval of those NNSR revisions (84
FR 24719). Hence, we may now finalize
our approval of Massachusetts’ 2012
PM, s submittal for prong 3. In addition,
the NPRM proposed approval of the
interstate transport requirements for the
1997 PM, s NAAQS, which the
Commonwealth submitted on January
31, 2008. Finally, the NPRM proposed
to approve a portion of a Massachusetts
SIP submission dated May 14, 2018,
which included five new or amended
definitions in 310 Code of
Massachusetts Regulations (CMR) 7.00.

Whenever EPA promulgates a new or
revised NAAQS, CAA section 110(a)(1)
requires states to make SIP submissions
to provide for the implementation,
maintenance, and enforcement of the
NAAQS. This particular type of SIP
submission is commonly referred to as
an “infrastructure SIP.” These
submissions must meet the various
requirements of CAA section 110(a)(2),
as applicable. Due to ambiguity in some
of the language of CAA section
110(a)(2), EPA believes that it is
appropriate to interpret these provisions
in the specific context of acting on
infrastructure SIP submissions. EPA has
previously provided comprehensive
guidance on the application of these
provisions through a guidance
document for infrastructure SIP
submissions and through regional
actions on infrastructure submissions.2
Unless otherwise noted below, we are
following that existing approach in
acting on this submission. In addition,
in the context of acting on such
infrastructure submissions, EPA
evaluates the submitting state’s SIP for
facial compliance with statutory and
regulatory requirements, not for the
state’s implementation of its SIP.3 The
EPA has other authority to address any
issues concerning a state’s
implementation of the rules,
regulations, consent orders, etc. that
comprise its SIP.

The rationale for EPA’s proposed
action is explained in the NPRM and

2EPA explains and elaborates on these

ambiguities and its approach to address them in its
September 13, 2013 Infrastructure SIP Guidance
(available at https://www3.epa.gov/airquality/
urbanair/sipstatus/docs/Guidance_on_
Infrastructure_SIP_Elements Multipollutant
FINAL Sept_2013.pdf), as well as in numerous
agency actions, including EPA’s prior action on
Massachusetts’ infrastructure SIP to address the
1997 ozone, 2008 lead, 2008 ozone, 2010 nitrogen
dioxide, and 2010 sulfur dioxide NAAQS. 81 FR
93627 (December 21, 2016).

3See U.S. Court of Appeals for the Ninth Circuit
decision in Montana Environmental Information
Center v. EPA, No. 16-71933 (August 30, 2018).

will not be restated here. EPA received
no public comments on its NPRM.

II. Final Action

EPA is approving most of the
elements of the infrastructure SIP
submitted by Massachusetts on
February 9, 2018, for the 2012 PM, s,
including the interstate transport
requirements at CAA § 110(a)(2)(D){1)D).
This submittal also addresses the
interstate transport requirements for the
2006 PM, s NAAQS, which we are
likewise approving. In addition, EPA is
approving a SIP revision submitted by
Massachusetts on January 31, 2008,
addressing the interstate transport
requirements for the 1997 PM, s
NAAQS.

EPA’s action for each element for the
2012 PM, s NAAQS is stated in Table 1
below.

TABLE 1—PROPOSED ACTION ON MAS-
SACHUSETTS’ INFRASTRUCTURE SIP
SUBMITTAL FOR THE 2012 PMas
NAAQS

2012 PMz s
Element NAAQS
(A): Emission limits and other control

MEASUIES ...oceviiiiiiieeirie e A
(B): Ambient air quality monitoring and

data system .........cccociiiiiniiien, A
(C)1: Enforcement of SIP measures ... A
(C)2: PSD program for major sources

and major modifications .................. FS
(C)3: PSD program for minor sources

and minor modifications .................. A
(D)1: Contribute to nonattainment/

interfere  with maintenance of

NAAQS ..ot A
(D)2: PSD ..ot FS
(D)3: Visibility Protection ..................... A
(D)4: Interstate Pollution Abatement ... FS
(D)5: International Pollution Abate-

MENt .o A
(E)1: Adequate resources
(E)2: State boards .........cccceveririieninnne A
(E)3: Necessary assurances with re-

spect to local agencies .................... NA
(F): Stationary source monitoring sys-

M o A
(G): Emergency power ........c.ccccceeuene. A
(H): Future SIP revisions ............c........ A
(I): Nonattainment area plan or plan

revisions under part D ..........cccoeee +
(J)1: Consultation with government of-

ficials ..o FS
(J)2: Public notification . A
(J)3: PSD ..o FS
(J)4: Visibility protection +
(K): Air quality modeling and data ...... A
(L): Permitting fees ......c.ccocvvvnincncnnns A
(M): Consultation and participation by

affected local entities ...........c.ccccoc.... A

In the above table, the key is as
follows:

Approve.

Not applicable.

Finding of failure to submit.

Not germane to infrastructure SIPs.

We are converting to full approval
previous conditional approvals for


https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/Guidance_on_Infrastructure_SIP_Elements_Multipollutant_FINAL_Sept_2013.pdf
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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elements A and E(ii) for the 1997 and
2006 PM, s NAAQS and previous
conditional approvals for element A for
the 1997 ozone, 2008 lead, 2008 ozone,
2010 nitrogen dioxide, and 2010 sulfur
dioxide NAAQS. For the 1997 and 2006
PM, s NAAQS, we are also approving
prong 4 of section 110(a)(2)(D)(i)(II) and
the section 115-related (international
pollution abatement) requirements of
section 110(a)(2)(D)(i).

We are issuing a finding of failure to
submit for the PSD-related requirements
of (C)2, (D)2, (D)4, (J)1, and (J)3.
Massachusetts, however, is already
subject to a Federal Implementation
Plan (FIP) for PSD, and so EPA will
have no additional FIP obligations
under section 110(c) of the Act once this
action is finalized as proposed.
Furthermore, this action will not subject
the Commonwealth to mandatory
sanctions.

EPA is also approving, and
incorporating into the Massachusetts
SIP, definitions of National Ambient Air
Quality Standards (NAAQS) or Federal
Ambient Air Quality Standards, PM;, or
Particulate Matter 10, PM;o Emissions,
PMs s or Particulate Matter 2.5, and
PM, s Emissions in 310 CMR 7.00 that
Massachusetts included in a submittal
to EPA dated May 14, 2018.

EPA is also approving, and
incorporating into the Massachusetts
SIP, Massachusetts Executive Order 145,
Consultation with Cities & Towns on
Administrative Mandates, effective
November 20, 1978, which
Massachusetts included for approval in
its infrastructure SIP submittal for the
2012 PM, s NAAQS.

Finally, on March 4, 2019, EPA
finalized a rule converting the
conditional approval at 40 CFR
52.1119(a)(5) to full approval but
inadvertently neglected to remove
§52.1119(a)(5) from the CFR. See 84 FR
7299; see also 40 CFR 52.1120. In
today’s action we are remedying that
ministerial oversight by removing and
reserving § 52.1119(a)(5).

III. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference Executive
Order 145 and the part of 310 CMR 7.00
described in the amendments to 40 CFR
part 52 set forth below. The EPA has
made, and will continue to make, these
documents generally available through
https://www.regulations.gov and at the
EPA Region 1 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this

preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.3

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

o This action is not an Executive
Order 13771 regulatory action because
this action is not significant under
Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would

be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 23, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
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Dated: June 17, 2019.
Deborah Szaro,
Acting Regional Administrator, EPA Region
1.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart W—Massachusetts
§52.1119 [Amended]

m 2. Section 52.1119 is amended by
removing and reserving paragraphs
(a)(3) and (a)(5).

m 3. Section 52.1120 is amended:

m a. In the table in paragraph (c), by
revising the entry “310 CMR 7.00”” and
adding a new state citation for
“Executive Order 145" at the end of the
table; and

m b. In the table in paragraph (e) by
adding entries for “Infrastructure SIP for
2012 PM,s NAAQS,” “Infrastructure

SIP for 1997 PM, s NAAQS,”
“Infrastructure SIP for 2006 PM, s
NAAQS,” “Infrastructure SIP for the
1997 Ozone NAAQS,” “Infrastructure
SIP for the 2008 Lead NAAQS,”
“Infrastructure SIP for the 2008 Ozone
NAAQS,” “Infrastructure SIP for the
2010 NO, NAAQS,” and “Infrastructure
SIP for the 2010 SO, NAAQS” at the
end of the table.

The revision and additions read as
follows:

§52.1120

*

Identification of plan

* *

(C) * x %

* *

EPA APPROVED MASSACHUSETTS REGULATIONS

State
State citation Title/subject effective EPA approval date ! Explanations
date
310 CMR 7.00 ......c......... Definitions .......cccoeveniinieenienns 3/9/2018 6/24/2019 [Insert Federal Reg- Approved 5 new or updated
ister citation]. definitions.

Executive Order 145 Consultation with
Towns on

Mandates.

Administrative

Cities and

11/20/1978 6/24/2019 [Insert Federal Reg-
ister citation].

Approval as part of 2012 PM, 5
infrastructure SIP.

1To determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this column for

the particular provision.

(e] * * %

MASSACHUSETTS NON REGULATORY

Name of Applicable State submittal
non regulatory geo%ﬁ)'aphic or date/effective EPAdzrth rsoved Explanations
SIP provision nonattainment area date

Infrastructure SIP Statewide ................. February 9, 2018 ..... June 24, 2019 [In-  Approved with respect to requirements for CAA sec-
submittal for sert Federal tion 110(a)(2)(A), (B), (C), (D), (E), (F), (G), (H), (J),
2012 PM2 s Register cita- (K), (L), and (M) with the exception of the PSD-re-
NAAQS. tion]. lated requirements of (C), (D), and (J). Approval in-

cludes interstate transport requirements.

Infrastructure SIP Statewide ................. January 1, 2008 ...... June 24, 2019 [In-  Converts conditional approval to full approval for CAA
submittal for sert Federal section 110(a)(2)(A) and E(ii). Approves interstate
1997 PMy 5 Register cita- transport, visibility protection, and international air
NAAQS. tion]. pollution abatement requirements of CAA section

110(a)(2)(D).

Infrastructure SIP Statewide ................. September 21, 2009  June 24, 2019 [In-  Converts conditional approval to full approval for CAA
submittal for sert Federal section 110(a)(2)(A) and E(ii). Approves interstate
2006 PMa s Register cita- transport, visibility protection, and international air
NAAQS. tion]. pollution abatement requirements of CAA section

110(a)(2)(D).

Infrastructure SIP Statewide ........c...c... February 9, 2018 ..... June 24, 2019 [In- Converts conditional approval for CAA section
submittal for sert Federal 110(a)(2)(A), which was conditionally approved De-
1997 Ozone Register cita- cember 21, 2016, to full approval.

NAAQS. tion].

Infrastructure SIP Statewide ................. February 9, 2018 ..... June 24, 2019 [In-  Converts conditional approval for CAA section
submittal for sert Federal 110(a)(2)(A), which was conditionally approved De-
2008 Lead Register cita- cember 21, 2016, to full approval.

NAAQS. tion].
Infrastructure SIP Statewide ................. February 9, 2018 ..... June 24, 2019 [In- Converts conditional approval for CAA section

submittal for
2008 Ozone
NAAQS.

sert Federal
Register cita-
tion].

110(a)(2)(A), which was conditionally approved De-
cember 21, 2016, to full approval.
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MASSACHUSETTS NON REGULATORY—Continued
Name of Applicable State submittal
non regulatory geographic or date/effective EPAdiRg g°"e°' Explanations
SIP provision nonattainment area date

Infrastructure SIP Statewide ................ February 9, 2018 ..... June 24, 2019 [In- Converts conditional approval for CAA section
submittal for sert Federal 110(a)(2)(A), which was conditionally approved De-
2010 NO; Register cita- cember 21, 2016, to full approval.

NAAQS. tion].

Infrastructure SIP Statewide ................ February 9, 2018 ..... June 24, 2019 [In- Converts conditional approval for CAA section
submittal for sert Federal 110(a)(2)(A), which was conditionally approved De-
2010 SO» Register cita- cember 21, 2016, to full approval.

NAAQS. tion].

3To determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this column for

the particular provision.

W 4. Section 52.1131 is amended by
revising the entries for paragraphs (c)
and (f) and adding paragraph (h) to read
as follows:

§52.1131 Control strategy: Particulate
matter.
* * * * *

(c) Conditional Approval (satisfied)—
Submittal from the Massachusetts
Department of Environmental
Protection, dated April 4, 2008, to
address the Clean Air Act (CAA)
infrastructure requirements for the 1997
PM, s NAAQS is conditionally approved
for CAA elements 110(a)(2)(A) and
(E)(ii). This conditional approval is
contingent upon Massachusetts taking
actions to meet requirements of these
elements within one year of conditional
approval, as committed to in a letter
from the state to EPA Region 1 dated
July 12, 2012. The Massachusetts
Department of Environmental Protection
made a submittal to satisfy these
conditions on February 9, 2018. EPA
approved the submittal and converted
the conditional approval to a full
approval on June 24, 2019.

(f) Conditional Approval (satisfied)—
Submittal from the Massachusetts
Department of Environmental
Protection, dated September 21, 2009,
with supplements submitted on January
13, 2011, and August 19, 2011, to
address the Clean Air Act (CAA)
infrastructure requirements for the 2006
PM, s NAAQS is conditionally approved
for CAA elements 110(a)(2)(A) and
(E)(ii). This conditional approval is
contingent upon Massachusetts taking
actions to meet requirements of these
elements within one year of conditional
approval, as committed to in a letter
from the state to EPA Region 1 dated
July 12, 2012. The Massachusetts
Department of Environmental Protection
made a submittal to satisfy these
conditions on February 9, 2018. EPA

approved the submittal and converted
the conditional approval to a full
approval on June 24, 2019.

* * * * *

(h) Approval—Submittal from the
Massachusetts Department of
Environmental Protection, dated
February 9, 2018, to address the Clean
Air Act (CAA) infrastructure
requirements for the 2012 PM, 5
NAAQS. This submittal satisfies
requirements of CAA sections
110(a)(2)(A), (B), (C), (D), (E), (F), (G),
(H), (), (K), (L), and (M), with the
exception of PSD-related requirements
of (C), (D), and (J). Approval includes
interstate transport requirements. EPA
approved the submittal on June 24,
2019.

[FR Doc. 2019-13325 Filed 6—21-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2018-0206; FRL-9994-67]

Trifloxystrobin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of trifloxystrobin
in or on tea (dried and instant). Bayer
CropScience requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective June
24, 2019. Objections and requests for
hearings must be received on or before
August 23, 2019 and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2018-0206, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).
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e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s e-
CFR site at http://www.ecfr.gov/cgi-bin/
text-idx?&c=ecfr&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2018-0206 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before
August 23, 2019. Addresses for mail and
hand delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2018-0206, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of March 18,
2019 (84 FR 9735) (FRL-9989-90), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 8E8671) by Bayer
CropScience LP2, T.W. Alexander Dr.,
Research Triangle Park, NC 27709. The
petition requested that 40 CFR part 180
be amended by establishing a tolerance
for residues of the fungicide
trifloxystrobin in or on tea, dried at 5
parts per million (ppm). That document
referenced a summary of the petition
prepared by Bayer CropScience, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has
determined that a tolerance is also
needed for the commodity “tea, instant”
at 5 ppm. The need for this tolerance is
explained in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for trifloxystrobin in
or on tea.

In the Federal Register on February
15, 2019 (84 FR 4340) (FRL—-9985-23),
EPA published a final rule establishing

a tolerance for residues of
trifloxystrobin in or on flax seed and
amended an existing tolerance for
aspirated grain fractions based on the
Agency’s conclusion that aggregate
exposure to trifloxystrobin is safe for the
general population, including infants
and children. Because the toxicity
profile of trifloxystrobin has not
changed since that rule was published,
EPA is incorporating the discussion of
that profile and the identified
toxicological endpoints, including the
determination to reduce the children’s
safety factor, as part of this rulemaking.

EPA’s exposure assessments have
been updated to include the additional
exposure from use of trifloxystrobin on
tea, i.e., reliance on tolerance-level
residues and an assumption of 100
percent crop treated (PCT). Because the
use on tea is not an approved domestic
use, there is no expectation of an
increased exposure in drinking water or
for non-dietary, non-occupational
sources, although the additional dietary
exposure contributes to overall
aggregate exposure. Further information
about EPA’s risk assessment and
determination of safety supporting the
tolerances established in the February
15, 2019 Federal Register action, as well
as the new trifloxystrobin tolerance can
be found at http://www.regulations.gov
in the documents entitled:
“Trifloxystrobin. Human Health Risk
Assessment for the Proposed New Use
on Flax Seed and Increase of
Established Tolerance on Aspirated
Grain Fractions” and ‘‘Trifloxystrobin.
Dietary (Food and Drinking Water) and
Risk Assessment for Harmonization on
Imported Tea.” The documents may be
found in docket ID number EPA-HQ-
OPP-2018-0206.

As indicated in the supporting
documents, the acute and chronic
dietary risks are below the Agency’s
level of concern: 3.4% of the acute
population adjusted dose (aPAD) for
females 13—49 years old, the group with
the highest exposure level; 58% of the
chronic population adjusted dose
(cPAD) for all infants (less than 1 year
old), the group with the highest
exposure level. Moreover, the short-term
aggregate risk for the population with
the highest total exposure (children, 1 to
less than 2 years old) is represented by
an aggregate margin of exposure (MOE)
of 120, which is not a risk of concern
because EPA considers MOEs less than
100 to be of concern.

Therefore, based on the risk
assessments and information described
above, EPA concludes that there is a
reasonable certainty that no harm will
result to the general population, or to
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infants and children from aggregate
exposure to trifloxystrobin residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatography method with
nitrogen phosphorus detection (GC/
NPD)) is available to enforce the
tolerance expression. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for trifloxystrobin in or on tea.

C. Revisions to Petitioned-For Tolerance

Based on the review of the data, the
Agency has determined that a tolerance
is also needed for the commodity “‘tea,
instant.” The raw agricultural
commodity (RAC) is tea, plucked leaves,
but the Agency does not set a tolerance
on the RAC. “Tea, dried” and “‘tea,
instant” are the processed commodities
for this RAC tolerance and therefore,
EPA has to set tolerances on both of
these processed commodities.

V. Conclusion

Therefore, tolerances are established
for residues of trifloxystrobin, including
its metabolites and degradates, in or on
tea, dried at 5 ppm and tea, instant at

5 ppm.
VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the

Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded

Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 29, 2019.

Michael Goodis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In § 180.555, add alphabetically the
entries “Tea, dried” and ‘““Tea, instant”
and footnote 3 to the table in paragraph
(a) to read as follows:

§180.555 Trifloxystrobin; tolerances for
residues.

(a) * *x %
: Parts per
Commodity million
Tea, dried3 ......ccoooiviiiiieeeeenn 5
Tea, instant3 5

3There are no U.S. registrations as of June
24, 2019, for use on tea.

* * * * *
[FR Doc. 2019-13101 Filed 6—21-19; 8:45 am]
BILLING CODE 6560-50-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CG Docket No. 17-59, WC Docket No. 17—
97; FCC 19-51]

Advanced Methods To Target and
Eliminate Unlawful Robocalls, Call
Authentication Trust Anchor

AGENCY: Federal Communications
Commission.

ACTION: Declaratory ruling.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Comumission) clarifies that voice service
providers may offer consumers
programs to block unwanted calls
through analytics (call-blocking
programs) on an informed opt-out basis
and may block calls from numbers not
in a consumer’s contact list (white-list
programs). The Commission also
reminds voice service providers that
protecting emergency communications
is paramount. Finally, the Commission
directs the Consumer and Governmental
Affairs Bureau (CGB), in consultation
with the Wireline Competition Bureau
(WCB) and Public Safety and Homeland
Security Bureau (PSHSB), to prepare
two reports on the state of deployment
of advanced methods and tools to
eliminate such calls.

DATES: This declaratory ruling is
effective June 7, 2019.

FOR FURTHER INFORMATION CONTACT:
Jerusha Burnett, Consumer Policy
Division, CGB, at (202) 418-0526, email:
Jerusha.Burnett@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Declaratory Ruling, in CG Docket No.
17-59, WC Docket No. 17-97; FCC 19—
51, adopted on June 6, 2019 and
released on June 7, 2019. The Third
Further Notice of Proposed Rulemaking
(FNPRM) that was adopted concurrently
with the Declaratory Ruling is published
elsewhere in this issue of the Federal
Register.

Congressional Review Act

The Commission will not send a copy
of the Declaratory Ruling pursuant to
the Congressional Review Act, because
the Commission adopted no rules
therein. See 5 U.S.C. 801(a)(1)(A).
Synopsis

1. The Commission believes the
clarification it makes that voice service
providers may immediately start
offering call-blocking services by
default—while giving consumers the
choice to opt out—is essential to curtail
illegal calls.

2. The Commission has repeatedly
stated that offering call-blocking
services does not violate voice service
providers’ call completion obligations
under section 201(b) of the
Communications Act of 1934, as
amended (the Act), and that consumers
have a right to block calls. Nonetheless,
uncertainty regarding when voice
service providers may implement call-
blocking programs remains. The
Commission issues the Declaratory
Ruling to resolve uncertainty and make
clear the call-blocking tools that voice
service providers can offer.

Call-Blocking Programs

3. Call-blocking programs have
become more prevalent over the past
several years. But many voice service
providers appear to offer call-blocking
programs only on an opt-in basis—
limiting the impact of such programs on
consumers. Setting a call-blocking
program as the default can significantly
increase consumer participation while
maintaining consumer choice.

4. Inertia may be an obstacle for
consumers who might otherwise
participate in a call-blocking program,
and convincing consumers to
affirmatively sign up for a call-blocking
program (rather than offering it as the
default) can be costly, especially for
smaller providers.

5. Against this background, the
Commission again reiterates that ““there
appears to be no legal dispute in the
record that the Communications Act or
Commission rules do not limit
consumers’ right to block calls, as long
as the consumer makes the choice to do
s0.” Nor has the Commission identified
any provision of the Communications
Act or any Commission rule that would
limit consumers to exercising such
consent on an opt-in basis. Although the
Commission’s 2015 declaratory ruling
on robocalls and call blocking (2015
TCPA Order), published at 80 FR 61129,
October 9, 2015, in a single sentence,
referred to opt-in call-blocking
programs, it did not suggest that such a
narrow ruling was required, nor did it
claim to prohibit opt-out call-blocking
programs. Accordingly, the Commission
clarifies that voice service providers
may offer consumers call blocking
through an opt-out process. Or to use
the language of the Act, the Commission
finds that opt-out call-blocking
programs are generally just and
reasonable practices (not unjust and
unreasonable practices) and
enhancements of service (not
impairments of service).

6. The Commission believes
consumers would welcome this
blocking choice and that it should

therefore be offered to existing
subscribers of a given voice service
provider, rather than only new
subscribers. The Commission
encourages voice service providers to
offer these tools immediately to their
customers, and where they already
provide opt-in call-blocking programs,
to make them the default for all
consumers. The Commission encourages
voice service providers to make
consumers aware of the programs’
availability and, for that limited subset
of consumers who do not want to
participate, make the opt-out process
simple and easily accessible.

7. The Commission next turns to the
scope of this declaration. First, the
Commission clarifies that voice service
providers offering opt-out call-blocking
programs must offer sufficient
information so that consumers can make
an informed choice as to whether they
wish to remain in the program or opt
out. Voice service providers should
clearly disclose to consumers what
types of calls may be blocked and the
risks of blocking wanted calls, and they
should do so in a manner that is clear
and easy for a consumer to understand.
At a minimum, the Commission would
expect each voice service provider to
describe in plain language how the call-
blocking program makes the
determination to block certain calls, the
risks that it may block calls the
consumer may want, and how a
consumer may opt out of the service.

8. Second, the Commission clarifies
that voice service providers may offer
opt-out call-blocking programs based on
any reasonable analytics designed to
identify unwanted calls. The
Commission recognizes that limiting
opt-out call-blocking programs to rigid
blocking rules that prescribe in detail
when a voice service provider may
block is unnecessary when consumers
have the option to opt out, could enable
callers to evade blocking, and could
impede the ability of voice service
providers to develop dynamic blocking
schemes that evolve with calling
patterns. And to the extent certain
callers claim that consumers do indeed
want to receive calls from them, the
Commission believes the ability for
consumers to opt out of call-blocking
programs adequately addresses such
concerns.

9. In line with the record, the
Commission notes several examples of
call-blocking programs that may be
effective and would be based on
reasonable analytics designed to
identify unwanted calls. For example, a
call-blocking program might block calls
based on a combination of factors, such
as: Large bursts of calls in a short
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timeframe; low average call duration;
low call completion ratios; invalid
numbers placing a large volume of calls;
common Caller ID Name (CNAM) values
across voice service providers; a large
volume of complaints related to a
suspect line; sequential dialing patterns;
neighbor spoofing patterns; patterns that
indicate TCPA or other contract
violations; correlation of network data
with data from regulators, consumers,
and other carriers; and comparison of
dialed numbers to the National Do Not
Call Registry. Similarly, a call-blocking
program might be designed to block
callers engaged in war dialing, unlawful
foreign-based spoofing, or one-ring
scams and might be designed to
incorporate information about the
originating provider, such as whether it
has been a consistent source of
unwanted robocalls and whether it
appropriately signs calls under the
SHAKEN/STIR framework. Although
the Commission suggests these as
examples of potentially effective opt-out
call-blocking programs, this list is not
exhaustive. To be reasonable, however,
such analytics must be applied in a non-
discriminatory, competitively neutral
manner.

10. Third, the Commission reaffirms
its commitment to safeguarding calls
from emergency numbers. The
Commission cautions voice service
providers using call blocking tools by
default to avoid blocking calls from
“public safety entities, including
PSAPs, emergency operations centers,
or law enforcement agencies.”” The
Commission emphasizes that voice
service providers should make all
feasible efforts for those tools to avoid
blocking emergency calls.

11. Fourth, the Commission reaffirms
its commitment to safeguarding calls to
rural areas. The Commission does not
expect that this holding will have any
negative impact on rural call completion
rates given that opt-out call-blocking
programs would be offered by
terminating providers (i.e., those with a
direct relationship to the called party).
But the Commission nonetheless
reminds all voice service providers that
call-blocking programs may not be used
to avoid the effect of the rural call
completion rules.

12. Fifth, while some parties have
expressed concern about blocking of
calls required for compliance with other
laws, rules, or policy considerations, the
Commission believes that a reasonable
call-blocking program instituted by
default would include a point of contact
for legitimate callers to report what they
believe to be erroneous blocking as well
as a mechanism for such complaints to
be resolved. Further, callers who believe

their calls have been unfairly blocked
may seek review of a call-blocking
program they believe to be unreasonable
by filing a petition for declaratory ruling
with the Commission. The Commission
also encourages voice service providers
that block calls to develop a mechanism
for notifying callers that their calls have
been blocked. The Commission notes
that industry has been active in
developing solutions that allow callers
to communicate with voice service
providers and analytics companies to
identify themselves and share their call
patterns that might otherwise seem to
indicate illegal call activity. Moreover,
the Commission believes that reducing
the number of unwanted calls that
consumers receive will make it more
likely that they will answer their
phones, thus making it easier for
legitimate callers to reach people. Thus,
the Declaratory Ruling will ultimately
increase call completion rates for
legitimate callers.

13. The Commission believes that the
benefit to consumers of voice service
providers offering opt-out blocking
services will exceed any costs incurred.
Indeed, the Commission expects these
blocking services will yield an overall
reduction in costs incurred by voice
service providers as illegal and
unwanted calls will consume less of
their network capacity, which can then
be devoted more fully to calls and other
services that consumers value.

14. The Commission also believes that
the costs to the voice service provider,
for its own analytics program or one
outsourced, if amortized against a large
percentage of their customer base, is far
less expensive than the costs of allowing
unwanted calls to bother its subscribers.
The record to date also indicates that
voice service providers believe a critical
mass of served consumers would
subscribe to call blocking services on an
opt-out basis.

15. Finally, the Commission
understands the cost of handling
customer service calls from consumers
annoyed by illegal robocalls can be
more than ten dollars per consumer call.
Further, the Commission anticipates
that the authorization of opt-out
blocking would impose no mandatory
costs on voice service providers because
implementation is voluntary, not
required. As such, the Commission
would expect voice service providers to
offer an opt-out service for free, as many
already do, with no line-item charge.

White-List Programs

16. As with the call-blocking
programs discussed above, white-list
blocking stops unwanted calls on the
voice service provider’s network before

the calls reach the consumer’s phone,
providing an added level of protection
from unwanted calls and the
frustrations that go with them. But
unlike one-ring and analytics programs,
a white-list program requires consumers
to specify the telephone numbers from
which they wish to receive calls.

17. The Commission notes that some
voice service providers already offer
similar services. To ensure that
regulatory uncertainty does not deter
such offerings, the Commission makes
clear that nothing in the Act nor the
Commission’s rules prohibits a voice
service provider from offering an opt-in
white list program using the consumer’s
contact list. Note that the Commission is
in no way limiting the consumer’s
ability to use phone-based applications
installed, for example, by the consumer,
the phone manufacturer, or bundled by
the service provider where the data in
the consumer’s contact list never leaves
the device. For a whitelist program that
transfers the consumer’s contact list to
a service provider, provides access to
the contact list by the service provider,
or otherwise stores the consumer’s
contacts with the service provider or its
designees, consumers need to
understand they are disclosing the
telephone numbers contained in their
phone’s contact lists with their voice
service providers. The Commission
limits this Declaratory Ruling to white-
list programs requiring informed, opt-in
consent. Voice service providers should
disclose the risks of blocking wanted
calls and the scope of information
disclosed in a manner that is clear and
easy for a consumer to understand.

Legal Authority

18. The Commission believes that it
has ample legal authority to issue the
Declaratory Ruling. Section 554(e) of the
Administrative Procedure Act
authorizes the Commission to issue a
declaratory ruling to terminate a
controversy or remove uncertainty. And
§ 1.2 of the Commission’s rules provides
that “The Commission may . . .on
motion or on its own motion issue a
declaratory ruling terminating a
controversy or removing uncertainty.”
In issuing the Declaratory Ruling, the
Commission notes that a necessary
corollary of permitting consumer-driven
call blocking is that such blocking must
be consistent with provisions in Title II,
including section 201(b) and section
214(a) of the Act. As explained above,
the Commission has previously held
that consumers have a right to block
certain calls and that offering call-
blocking services to consumers is a just
and reasonable practice under section
201(b) of the Act. The Commission also
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finds that consumer-driven call blocking
is an enhancement of service, not a
discontinuance or impairment of
“service” to a ‘“‘community, or part of a
community,” within the meaning of
section 214(a) of the Act. In any event,
because the Commission’s discussion in
the 2015 TCPA Order focusing on opt-
in call blocking programs created
uncertainty as to the call-blocking tools
that voice service providers can offer
their customers, the Commission is
expressly authorized to issue a
declaratory ruling here to clarify that
voice service providers’ long-recognized
ability to block unlawful calls
encompasses the right to block calls
where the customer chooses on an
informed opt-out basis. In short, as
stated above, the Commission finds that
opt-out call-blocking programs are
generally just and reasonable practices
(not unjust and unreasonable practices)
under section 201 of the Act and
enhancements of service (not
impairments of service) under section
214 of the Act.

Reports on Deployment and
Implementation of Call Blocking and
Caller ID Authentication

19. In order to measure the
effectiveness of efforts of the
Commission and industry to thwart
illegal robocalls and empower
consumers, the Commission directs
CGB, in consultation with the WCB and
PSHSB, to prepare two reports on the
state of deployment of advanced
methods and tools to eliminate such
calls, including the impact of call
blocking on 911 and public safety. The
reports shall be submitted to the
Commission no later than June 23, 2020,
for the first report, and no later than
June 23, 2021, for the second report.

20. Specifically, the Commission
adopts the recommendation of its
Consumer Advisory Committee dated
September 18, 2017, to study the
implementation and effectiveness of
blocking measures, to include:

[T]he availability to consumers of call
blocking solutions; the fees charged, if
any, for call blocking tools available to
consumers; the proportion of
subscribers whose providers offer
and/or enable call blocking tools; the
effectiveness of various categories of call
blocking tools; and an assessment of the
number of subscribers availing
themselves of available call blocking
tools.

21. The Commission recognizes that
to determine the “effectiveness of
various categories of call blocking
tools,” as the Consumer Advisory
Committee recommended, it may be
necessary for CGB to collect additional

information and data from voice service
providers. The Commission explicitly
delegates authority to CGB, in
consultation with WCB and PSHSB, to
collect any and all relevant information
and data from voice service providers
necessary to complete these reports.
Following delivery of the first report,
the Commission will assess whether,
contrary to expectation, consumers are
being charged and, if so, the
Commission will seek comment on rules
requiring providers that offer these
services to do so for free.

Ordering Clause

22. Pursuant to sections 4(i), 4(j), 201,
and 214 of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154[j], 201, 214, and §§ 1.2 and 64.1200
of the Commission’s rules, 47 CFR 1.2,
64.1200, the Declaratory Ruling in CG
Docket No. 17-59 is adopted.

Federal Communications Commission.
Katura Jackson,

Federal Register Liaison Officer.

[FR Doc. 2019-13270 Filed 6-21-19; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Part 808
[Docket VA-2019-VACO-0018]

Issuance of Class Deviation From VA
Acquisition Regulation (VAAR) Part
808—Required Sources of Supplies
and Services and Conforming
Amendments

AGENCY: Department of Veterans Affairs
(VA).

ACTION: Temporary rule; request for
comments.

SUMMARY: VA provides notification that
the agency has issued a class deviation
from VA Acquisition Regulation
(VAAR) Part 808—Required Sources of
Supplies and Services. VA is amending
the VAAR to implement the Federal
Circuit’s mandate. VA has determined
that publication of this notification in
the Federal Register would be beneficial
to both the agency’s acquisition
workforce and industry stakeholders.
The class deviation, which is effective
May 20, 2019, was issued to
immediately implement the Federal
Circuit’s mandate, and this publication
is to further notify the public in order
to avoid confusion regarding applicable
policy and to make conforming
amendments to the CFR. The public is
invited to submit comments on VA’s
approach to implementing the Federal

Circuit mandate, as set forth in the class
deviation and the conforming
amendments to the CFR set forth in this
publication.

DATES: The rule is effective June 24,
2019 through July 1, 2021. The class
deviation is effective as of May 20, 2019.
Comments: Interested parties are invited
to submit comments in writing by July
24, 2019.

ADDRESSES: Written comments may be
submitted through http://
www.regulations.gov; by mail or hand
delivery to the Director, Office of
Regulation Policy and Management
(00REG), Department of Veterans
Affairs, 810 Vermont Avenue NW,
Room 1064, Washington DC 20420; or
by fax to 202—-273-9026. Comments
should indicate that they are submitted
in response to Docket #VA-2019-
VACO-0018, titled—*‘Issuance of Class
Deviation from VA Acquisition
Regulation (VAAR) Part 808 — Required
Sources of Supplies and Services.”
During the comment period, comments
may also be viewed online through the
Federal Docket Management System at
www.regulations.gov. The full class
deviation text is available at: https://
www.va.gov/oal/docs/business/pps/
deviationVaar20190520.PDF.

FOR FURTHER INFORMATION CONTACT:
Sheila P. Darrell, Ph.D., CFCM, Office of
Acquisition and Logistics (003A),
Procurement Policy and Warrant
Management Service (003A2A) via
email at VA.Procurement.Policy@va.gov
or (202) 632—5288. (This is not a toll-
free number).

SUPPLEMENTARY INFORMATION: On
October 17, 2018, the Federal Circuit,
which has nationwide appellate
jurisdiction over challenges to federal
agency procurement decisions, issued a
decision in PDS Consultants, Inc., v.
The United States, Winston-Salem
Industries for the Blind (PDS
Consultants), 907 F.3d 1345 (Fed. Cir.
2018). In the decision, the Federal
Circuit noted that in 2016 the United
States Supreme Court, in its decision in
Kingdomware Technologies, Inc. v.
United States, held that, “[e]xcept when
the [VA] uses the noncompetitive and
sole-source contracting procedures in
subsections (b) and (c), §8127(d)
requires the [VA] to use the Rule of Two
before awarding a contract to another
supplier.” However, the Federal Circuit
acknowledged that Kingdomware did
not directly address the interaction
between 38 U.S.C. 8127 and the Javits-
Wagner O’Day Act (JWOD), 41. U.S.C.
8504, and, instead focused on whether
VA had the discretion to place orders
under a preexisting Federal Supply
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Schedule before resorting to the Rule of
Two.

The Federal Circuit further found
that, under 38 U.S.C. 8128(a), the
Secretary of Veterans Affairs, when
“procuring goods and services pursuant
to a contracting preference under [title
38] or any other provision of law . . .
shall give priority to a small business
concern owned and controlled by
veterans, if such business concern meets
the requirements of that contracting
preference.” (emphasis added). The
Federal Circuit found that the phrase
“or any other provision of law” by its
terms encompasses the JWOD.
Therefore, the Federal Circuit found that
where a product or service is on the
Procurement List and ordinarily would
result in the contract being awarded to
a nonprofit qualified under the JWOD,
38 U.S.C. 8127(d) would require VA to
apply the VA Rule of Two before
awarding a contract to a qualified
nonprofit organization.

VA provides notice that the agency
has issued a class deviation from VA
Acquisition Regulation (VAAR) Part
808—Required Sources of Supplies and
Services on May 20, 2019. The class
deviation from the VAAR supersedes
and effectively updates the language
previously set forth in Class Deviation
from 808.002, Priorities for Use of
Mandatory Government Sources, dated
February 9, 2018. On May 20, 2019, the
United States Court of Appeals for the
Federal Circuit (the Federal Circuit)
issued a mandate effectuating the
October 17, 2018 decision in PDS
Consultants, Inc., v. The United States,
Winston-Salem Industries for the Blind,
(PDS Consultants) and creating a
binding circuit precedent which
necessitated immediate policy change.
Accordingly, the class deviation
authorizes contracting officers to deviate
from VAAR 808.002 and 808.603 to
reflect language consistent with the
decision of the Federal Circuit.

Specifically, the class deviation
requires VA contracting officers to apply
the VA Rule of Two, as implemented in
VAAR subpart 819.70, before awarding
a contract to a qualified nonprofit
organization under the Javits-Wagner
O’Day Act (JWOD) or making a contract
award to Federal Prison Industries, Inc.
(FPI). The deviation clarifies that if VA
is unable to award to a Vendor
Information Pages (VIP)-listed and
verified service-disabled veteran-owned
small business (SDVOSB) or a veteran-
owned small business (VOSB) using the
procedures set forth in VAAR subpart
819.70, AbilityOne nonprofit
organization and FPI would retain their
mandatory source status.

VA has determined that this
publication in the Federal Register is
necessary to make conforming edits to
the CFR in order to clarify existing
requirements to both the agency’s
acquisition workforce and industry
stakeholders.

This document provides a comment
period of 30 days in which commenters
may address VA’s approach to
implementing the Federal Circuit
mandate, as set forth in the class
deviation and the conforming
amendments to the CFR set forth in this
publication. VA believes 30 days is
sufficient to provide comments given
the litigation history and the
information being requested. As
discussed above, the Federal Circuit’s
mandate required that the agency’s
acquisition workforce immediately
comply with the binding precedent.
This demonstrates that a delay of the
effective date of the rule on the public
would be unnecessary. Accordingly, the
Secretary finds good cause to dispense
with the opportunity for advanced
notice and opportunity for public
comment and to publish this temporary
rule with an effective date of June 24,
2019.

Executive Orders 12866

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action,
and it has been determined not be a
significant regulatory action under E.O.
12866.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. Section 801 et seq.), the
Office of Information and Regulatory
Affairs designated this rule as not a
major rule, as defined by 5 U.S.C.
Section 804(2).

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert L. Wilkie, Secretary, Department
of Veterans Affairs, approved this
document on June 13, 2019, for
publication.

Dated: June 18, 2019.
Jeffrey M. Martin,

Assistant Director, Office of Regulation Policy
& Management, Office of the Secretary,
Department of Veterans Affairs.

For the reasons set forth in the

preamble, we amend 48 CFR part 808 as
follows:

PART 808—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

m 1. The authority citation for part 808
continues to read as follows:

Authority: 38 U.S.C. 8127 and 8128; 40
U.S.C. 121(c) and (d); and 48 CFR 1.301—
1.304.

m 2.In §808.002, revise the section
heading and paragraphs (a) and (b) to
read as follows:

§808.002 Priorities for use of mandatory
Government sources.

(a) Sources. Contracting activities
shall satisfy requirements for supplies
and services from or through the
mandatory sources listed below in
descending order of priority:

(1) Supplies. (i) VA inventories
including the VA supply stock program
(41 CFR 101-26.704) and VA excess.

(ii) Excess from other agencies (see
FAR subpart 8.1).

(iii) Federal Prison Industries, Inc.
(see VAAR 808.603). Prior to
considering award of a contract to
Federal Prison Industries, Inc,
contracting officers shall apply the VA
Rule of Two to determine whether a
requirement should be awarded to
veteran-owned small businesses under
the authority of 38 U.S.C. 8127-28, by
using the preferences and priorities in
subpart 819.70. If an award is not made
to a VIP-listed and verified service
disabled veteran-owned small business
(SDVOSB)/veteran-owned small
business (VOSB) as provided in subpart
819.70, FPI remains a mandatory source
in accordance with FAR 8.002.

(iv) Supplies that are on the
Procurement List maintained by the
Committee for Purchase from People
Who Are Blind or Severely Disabled,
known as AbilityOne (FAR subpart 8.7).
Prior to considering award of a contract
under the AbilityOne program,
contracting officers shall apply the VA
Rule of Two to determine whether a
requirement should be awarded to
veteran-owned small businesses under
the authority of 38 U.S.C. 8127-28, by
using the preferences and priorities in
subpart 819.70. If an award is not made
to a VIP-listed and verified SDVOSB/
VOSB as provided in subpart 819.70,
AbilityOne remains a mandatory source
in accordance with FAR 8.002. All new
VA requirements must be approved by
the Chief Acquisition Officer, via the
Senior Procurement Executive, before
contacting the Committee to request
addition of new items to the
Procurement List.

(v) Wholesale supply sources, such as
stock programs of the General Services
Administration (GSA) (see 41 CFR 101—
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26.3), the Defense Logistics Agency (see
41 CFR 101-26.6), the Department of
Veterans Affairs (see 41 CFR 101—
26.704), and military inventory control
points.

(2) Services that are on the
Procurement List maintained by the
Committee for Purchase from People
Who Are Blind or Severely Disabled,
known as AbilityOne (FAR subpart 8.7).
Prior to considering award of a contract
under the AbilityOne program,
contracting officers shall apply the VA
Rule of Two to determine whether a
requirement should be awarded to
veteran-owned small businesses under
the authority of 38 U.S.C. 8127-28, by
using the preferences and priorities in
subpart 819.70. If an award is not made
to a VIP-listed and verified SDVOSB/
VOSB as provided in subpart 819.70,
AbilityOne remains a mandatory source
in accordance with FAR 8.002. All new
VA requirements must be approved by
the Chief Acquisition Officer, via the
Senior Procurement Executive, before
contacting the Committee to request
addition of new items to the
Procurement List.

(b) Unusual and compelling urgency.
The contracting officer may use a source
other than those listed in paragraph (a)
of this section when the need for
supplies or services is of an unusual and
compelling urgency (see FAR 6.302-2,
8.405-6 and 13.106-1 for justification
requirements).

m 3. Revise § 808.603 to read as follows:

§808.603 Purchasing priorities.

A waiver from FPI is not needed
when comparable supplies and services
are procured in accordance with subpart
819.70.

[FR Doc. 2019-13217 Filed 6—-21-19; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Parts 817 and 852
RIN 2900-AQ19

VA Acquisition Regulation: Special
Contracting Methods

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending and updating
its VA Acquisition Regulation (VAAR)
in phased increments to revise or
remove any policy superseded by
changes in the Federal Acquisition
Regulation (FAR), to remove procedural
guidance internal to VA into the VA

Acquisition Manual (VAAM), and to
incorporate any new agency specific
regulations or policies. These changes
seek to align the VAAR with the FAR
and remove outdated and duplicative
requirements and reduce burden on
contractors. The VAAM incorporates
portions of the removed VAAR as well
as other internal agency acquisition
policy. VA will rewrite certain parts of
the VAAR and VAAM, and as VAAR
parts are rewritten, VA will publish
them in the Federal Register. In
particular, this rulemaking revises
VAAR coverage concerning Special
Contracting Methods as well as an
affected part covering Solicitation
Provisions and Contract Clauses.

DATES: This rule is effective on July 24,
2019.

FOR FURTHER INFORMATION CONTACT: Mr.
Rafael N. Taylor, Senior Procurement
Analyst, Procurement Policy and
Warrant Management Services, 003A2A,
425 I Street NW, Washington, DC 20001,
(202) 382—2787. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: On
December 27, 2018, VA published a
proposed rule in the Federal Register
(83 FR 66662) which announced VA’s
intent to amend regulations for VAAR
Case RIN 2900-AQ19—VA Acquisition
Regulation: Special Contracting
Methods. VA provided a 60-day
comment period for the public to
respond to the proposed rule and
submit comments. The comment period
for the proposed rule ended on February
25, 2019 and VA received one comment.
VA makes no changes to this final rule
as a result of the one comment received.
However, this rule adopts as a final rule,
the proposed rule that published in the
Federal Register on December 27, 2018,
along with two technical non-
substantive changes to the proposed
rule and minor formatting and/or
grammatical edits. The two technical
non-substantive changes to the
proposed rule are described below.

In particular, this final rule revises
part 817, Special Contracting Methods.
This final rule removes subpart 817.1,
Multi-year Contracting, in its entirety
since it deals with internal procedures
about the uses of multi-year contracting
and internal approvals to be obtained.
This final rule also removes subpart
817.2 in its entirety by removing
817.202, Use of options, and 817.204,
Contracts. 817.202 consisted of internal
procedures to develop solicitations and
cost comparisons under Office of
Management and Budget Circular A-76.
Since there is currently a moratorium on
public-private competitions this will not
be moved to the VAAM. 817.204,

Contracts, contained internal
procedures and approvals to be obtained
for contracts with option periods greater
than five years, and this coverage was
moved to the VAAM.

This rule removes subpart 817.4,
Leader Company Contracting, and
817.402, Limitations, since they
included internal procedures and
approval requirements for leader
company contracts. The coverage was
moved to the VAAM.

This final rule revises the title of
subpart 817.5 to read ‘‘Interagency
Acquisitions,” and adds 817.501,
General, which requires that any
governmental entity that acquires goods
and services on behalf of the
Department of Veterans Affairs shall
comply, to the maximum extent
feasible, with the provisions of 38
U.S.C. 8127 and 8128, and the Veterans
First Contracting Program as
implemented at subpart 819.70.

This regulatory action removes
817.502, General, which is replaced
with updated policy in 817.501. The
coverage was moved to comport with
the numbering in the FAR.

This rule adds subpart 817.70,
Undefinitized Contract Actions, to
provide policy and procedures for the
use of undefinitized contract actions
(UCAs) as UCAs are a high-risk method
of procurement. This final rule adds
817.7000, Scope, which describes the
material being introduced in this
subpart, and 817.7001, Definitions, to
provide definitions of four terms used in
the subpart: contract action,
definitization, definitization proposal,
and undefinitized contract action.

This final rule also adds 817.7002,
Exceptions, which exempts simplified
acquisitions and congressionally
mandated long-lead procurement
contracts from this policy but requires
the contracting officer to apply the
policy and procedures to the maximum
extent practicable.

817.7003, Policy, was added to clearly
convey that undefinitized contract
actions should be limited to situations
where it is not possible to negotiate a
definitive contract action in time to
meet the government’s requirements,
and where the interests of the
government demand that the contractor
be given a commitment so that contract
performance can begin immediately.

This final rule adds 817.7004,
Limitations, with no text, and the
following sections: 817.7004—1,
Authorization, which provides guidance
as to when the contracting officer must
obtain approval to use an undefinitized
contract action; and 817.7004—2, Price
ceiling, which requires all undefinitized
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contract actions to include not-to-
exceed price ceilings.

This regulatory action also adds
817.7004-3, Definitization schedule,
which sets parameters for establishing
definitization schedules and requires
submission of a definitization proposal
in accordance with the definitization
schedule as a material element of the
contract, where non-compliance may
result in suspension or reduction of
progress payments under FAR 32.503—-6
or other appropriate action.

This rule adds 817.7004—4, Final
price negotiation—profit, which
provides guidance on negotiating profit
that reflects the contractor’s reduced
cost risk prior to definitization.

This final rule also adds 817.7005,
Contract clause, which prescribes new
clause 852.217-70, Contract Action
Definitization, for all UCAs,
solicitations associated with UCAs,
basic ordering agreements, indefinite-
delivery contracts, or any other type of
contract providing for the use of UCAs.

In subpart 852.2, Text of Provisions
and Clauses, we propose to add clause
852.217-70, Contract Action
Definitization, to provide specific
procedures required to definitize UCAs.

Technical Non-Substantive Changes to
the Proposed Rule

This rule makes two non-substantive
changes to the proposed rule to provide
clarity, eliminate confusion, and to
ensure compliance with statute and
VA’s authority.

1. Under section 817.501, General, VA
is making a revision to the language to
provide clarity regarding the
applicability of the Veterans First
Contracting Program to interagency
acquisitions. VA has simplified the
section to use plain language to make
clear that when an entity acquires goods
and services on behalf of VA, a notice
will be included in the agreement
stating the entity will comply, to the
maximum extent feasible, with the
provisions of 38 U.S.C. 8127 and 8128,
and the Veterans First Contracting
Program as implemented at subpart
819.70. This language was already
included in the proposed rule but the
rephrase provides clarity and does not
otherwise significantly change the
meaning and intent of the section.

2. Under section 817.7004—4,
Limitations on obligations, which was
proposed as added language in the
proposed rule, VA is removing the
section in its entirety. The proposed
language potentially created a conflict
with 817.7004—-3(a)(2) and is
unnecessary. Accordingly, with the
removal of 817.7004—4, Limitations on
obligations, the remaining proposed

section at 817.7004-5, Final price
negotiation—profit, is renumbered
817.7004—4.

VA provided a 60-day comment
period for the public to respond to the
proposed rule. As stated previously, VA
received one comment. The single
comment consisted of one word:
“Good.” VA appreciates the comment
which doesn’t warrant any substantive
changes to be made to the final rule.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
Governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
Governments or on the private sector.

Paperwork Reduction Act

This final rule contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

This final rule does not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
overall impact of the rule is of benefit
to small businesses owned by Veterans
or service-disabled Veterans as the
VAAR is being updated to remove
extraneous procedural information that
applies only to VA’s internal operating
processes or procedures. VA estimates
no cost impact to individual businesses
will result from these rule updates. On
this basis, the final rule does not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Therefore, under 5 U.S.C. 605(b), this
regulatory action is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Orders 12866, 13563 and
13771

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and

equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits of reducing costs, of
harmonizing rules, and of promoting
flexibility. E.O. 12866, Regulatory
Planning and Review defines
“significant regulatory action” to mean
any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
Governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action,
and it has been determined not be a
significant regulatory action under E.O.
12866 because it does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

VA’s impact analysis can be found as
a supporting document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its impact analysis are
available on VA’s website at http://
www.va.gov/orpm by following the link
for VA Regulations Published from FY
2004 Through Fiscal Year to Date. This
rule is not an E.O. 13771 regulatory
action because this rule is not
significant under E.O. 13771.

List of Subjects

48 CFR Part 817
Government procurement.

48 CFR Part 852

Government procurement, Reporting
and recordkeeping requirements.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert L. Wilkie, Secretary, Department
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of Veterans Affairs, approved this
document on April 17, 2019, for
publication.

Dated: June 12, 2019.
Consuela Benjamin,
Regulations Development Coordinator, Office
of Regulation Policy & Management, Office
of the Secretary, Department of Veterans
Affairs.

For the reasons set out in the
preamble, VA revises 48 CFR parts 817
and 852 as follows:

PART 817—SPECIAL CONTRACTING
METHODS

m 1. The authority citation for part 817
is revised to read as follows:
AuthOI‘ity: 38 U.S.C. 8127-8128; 41 U.S.C.

1303; 41 U.S.C. 1702; and 48 CFR 1.301—
1.304.

Subpart 817.1—[Removed and
Reserved]

m 2. Subpart 817.1, consisting of
sections 817.105 and 817.105-1, is
removed and reserved.

Subpart 817.2—[Removed and
Reserved]

m 3. Subpart 817.2, consisting of
sections 817.202 and 817.204, is
removed and reserved.

Subpart 817.4—[Removed and
Reserved]

m 4. Subpart 817.4, consisting of section
817.402, is removed and reserved.

m 5. Subpart 817.5 is revised to read as
follows:

Subpart 817.5—Interagency
Acquisitions

817.501 General.

(d) Agreements pursuant to FAR
subpart 17.5, including construction,
shall include a requirement, that, when
acquiring goods and services on behalf
of the Department of Veterans Affairs,
the entity will comply, to the maximum
extent feasible, with the provisions of 38
U.S.C. 8127 and 8128, and the Veterans
First Contracting Program as
implemented at subpart 819.70.

m 6. Subpart 817.70 is added to read as
follows:

Subpart 817.70—Undefinitized
Contract Actions

Sec.
817.7000
817.7001
817.7002
817.7003 Policy.
817.7004 Limitations.
817.7004—1 Authorization.

Scope.
Definitions.
Exceptions.

817.7004-2 Price ceiling.

817.7004-3 Definitization schedule.
817.7004—4 Final price negotiation—profit.
817.7005 Contract clause.

817.7000 Scope.

This subpart prescribes policies and
procedures for use of undefinitized
contract actions.

817.7001 Definitions.

As used in this subpart—

(a) Contract action includes:

(1) Contracts and contract
modifications for supplies or services.

(2) Task orders and delivery orders.

(3) It does not include change orders,
administrative changes, funding
modifications, or any other contract
modifications that are within the scope
and under the terms of the contract, e.g.,
engineering change proposals and value
engineering change proposals.

(b) Definitization means the
agreement on, or determination of,
contract terms, specifications, and price,
which converts the undefinitized
contract action to a definitive contract.

(c) Definitization proposal means a
proposal containing sufficient data for
the VA to do complete and meaningful
analyses and audits of the—

(1) Data in the proposal; and

(2) Any other data that the contracting
officer has determined VA needs to
review in connection with the contract.

(d) Undefinitized contract action
means any contract action for which the
contract terms, specifications, or price
are not agreed upon before performance
is begun under the action. Examples are
letter contracts and orders under basic
ordering agreements for which the final
price has not been agreed upon before
performance has begun.

817.7002 Exceptions.

(a) The following undefinitized
contract actions (UCAS) are not subject
to this subpart:

(1) Purchases at or below the
simplified acquisition threshold.

(2) Congressionally mandated long-
lead procurement contracts.

(b) However, the contracting officer
shall apply the policy and procedures to
the contract actions in paragraph (a) to
the maximum extent practicable.

817.7003 Policy.

Undefinitized contract actions shall—

(a) Be used only when—

(1) The negotiation of a definitive
contract action is not possible in
sufficient time to meet the
Government’s requirements; and

(2) The Government’s interest
demands that the contractor be given a
binding commitment so that contract
performance can begin immediately.

(b) Be as complete and definite as
practicable.

817.7004 Limitations.

817.7004—-1 Authorization.

The contracting officer shall obtain
approval one level above the contracting
officer before—

(a) Entering into a UCA. The request
for approval must fully explain the need
to begin performance before
definitization, including the adverse
impact on the VA resulting from delays
in beginning performance.

(b) Including requirements for non-
urgent items and equipment in a UCA.
The request should show that inclusion
of the non-urgent items is consistent
with good business practices and in the
best interest of the Government.

(c) Modifying the scope of a UCA
when performance has already begun.
The request should show that the
modification is consistent with good
business practices and in the best
interests of the Government.

817.7004-2 Price ceiling.
UCA s shall include a not-to-exceed
price.

817.7004-3 Definitization schedule.

(a) UCASs shall contain definitization
schedules that provide for definitization
by the earlier of—

(1) The date that is 180 days after
issuance of the action (this date may be
extended but may not exceed the date
that is 180 days after the contractor
submits a definitization proposal); or

(2) The date on which the amount of
funds paid to the contractor under the
contract action is equal to more than 50
percent of the not-to-exceed price.

(b) Submission of a definitization
proposal in accordance with the
definitization schedule is a material
element of the contract. If the contractor
does not submit a timely definitization
proposal, the contracting officer may
suspend or reduce progress payments
under FAR 32.503-6, or take other
appropriate action.

817.7004-4 Final price negotiation—profit.

Before the final price of a UCA is
negotiated, contracting officers shall
ensure the profit agreed to and
documented in the contract negotiation
memorandum reflects consideration of
any risks incurred in performance of the
work under the UCA.

817.7005 Contract clause.

(a) Use the clause at 852.217-70,
Contract Action Definitization, in—

(1) All UCAs;

(2) Solicitations associated with
UCAs;



29394

Federal Register/Vol. 84, No. 121/Monday, June 24, 2019/Rules and Regulations

(3) Orders against basic ordering
agreements;

(4) Indefinite delivery task orders; and

(5) Any other type of contract
providing for the use of UCAs.

(b) Insert the applicable information
in paragraphs (a), (b), and (d) of the
clause.

(c) If, at the time of entering into the
UCA, the contracting officer knows that
the definitive contract action will meet
the criteria of FAR 15.403-1, 15.403-2,
or 15.403-3 for not requiring
submission of certified cost or pricing
data, the words ‘“‘and certified cost or
pricing data” may be deleted from
paragraph (a) of the clause.

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 7. The authority citation for part 852
continues to read as follows:

Authority: 38 U.S.C. 8127-8128, and
8151-8153; 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1303; 41 U.S.C. 1702;
and 48 CFR 1.301-1.304.

m 8. Section 852.217-70 is added to read
as follows:

852.217-70 Contract Action Definitization.

As prescribed in 817.7005(a), insert
the following clause:

Contract Action Definitization (Jul
2019)

(a) A [Insert specific type of contract
action] is contemplated. The Contractor
agrees to begin promptly negotiating with the
Contracting Officer the terms of a definitive
contract action that will include all clauses
required by the Federal Acquisition
Regulation (FAR) on the date of execution of
the undefinitized contract action, all clauses
required by law on the date of execution of
the definitive contract action, and any other
mutually agreeable clauses, terms, and
conditions. The Contractor agrees to submit
a [Insert type of proposal, e.g., fixed-
price, or cost-and-fee] proposal with cost or
pricing data, as appropriate, supporting it.

(b) The schedule for definitizing this
contract action is as follows [Insert target
date for definitization of the contract action
and dates for submission of proposal,
beginning of negotiations, and, if
appropriate, submission of the make-or-buy
plans, subcontracting plans, and cost or
pricing datal.

(c) If agreement on a definitive contract
action to supersede this undefinitized
contract action is not reached by the target
date in paragraph (b) of this clause, or within
any extension of it granted by the Contracting
Officer, the Contracting Officer may, with the
approval of a Contracting Officer one level
above, determine a reasonable price or fee in
accordance with FAR subpart 15.4 and FAR

part 31, subject to Contractor appeal as
provided in the Disputes clause. In any
event, the Contractor shall proceed with
completion of the contract, subject only to
FAR 52.216-24, Limitation of Government
Liability.

(1) After the Contracting Officer’s
determination of price or fee, the contract
shall be governed by—

(i) All clauses required by the FAR on the
date of execution of this undefinitized
contract action for either fixed-price or cost-
reimbursement contracts, as determined by
the Contracting Officer under this paragraph
(c);

(ii) All clauses required by law as of the
date of the Contracting Officer’s
determination; and

(iii) Any other clauses, terms, and
conditions mutually agreed upon.

(2) To the extent consistent with paragraph
(c)(1) of this clause, all clauses, terms, and
conditions included in this undefinitized
contract action shall continue in effect,
except those that by their nature apply only
to an undefinitized contract action.

(d) The definitive contract action resulting
from this undefinitized contract action will
include a negotiated [Insert “cost/
price ceiling” or *“firm-fixed-price”’] in no
event to exceed [Insert the not-to-
exceed amount].

(End of clause)

[FR Doc. 2019-12759 Filed 6-21-19; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 181015948-9482-02]
RIN 0648-BI54

Pacific Island Fisheries; Annual Catch
Limit and Accountability Measures;
Main Hawaiian Islands Deep 7
Bottomfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule establishes an
annual catch limit (ACL) of 492,000 lb
for Deep 7 bottomfish in the main
Hawaiian Islands (MHI) for each of the
three fishing years 2018-19, 2019-20,
and 2020-21. If NMFS projects that the
fishery will reach the ACL in any given
fishing year, NMFS would close the
commercial and non-commercial
fisheries for MHI Deep 7 bottomfish in
Federal waters for the remainder of that
fishing year as an accountability
measure (AM). This rule also makes
housekeeping changes to the Federal

bottomfish fishing regulations. This rule
supports the long-term sustainability of
Deep 7 bottomfish.

DATES: The final rule is effective July 24,
2019. The final rule is applicable in
fishing years 2018-2019, 2019-2020 and
2020-2021.

ADDRESSES: Copies of the Fishery
Ecosystem Plan for the Hawaiian
Archipelago are available from the
Western Pacific Fishery Management
Council (Council), 1164 Bishop St.,
Suite 1400, Honolulu, HI 96813, tel.
808-522-8220, fax 808-522-8226, or
www.wpcouncil.org.

Copies of the environmental
assessment (EA) and Finding of No
Significant Impact for this action are
available from https://
www.regulations.gov/docket?’D=NOAA-
NMFS-2018-0121, or from Michael D.
Tosatto, Regional Administrator, NMFS
Pacific Islands Region (PIR), 1845 Wasp
Blvd. Bldg. 176, Honolulu, HI 96818.
FOR FURTHER INFORMATION CONTACT:
Brett Schumacher, NMFS PIRO
Sustainable Fisheries, 808—725-5185.
SUPPLEMENTARY INFORMATION: NMFS and
the Council manage the Deep 7
bottomfish fishery in Federal waters
around Hawaii under the Fishery
Ecosystem Plan for the Hawaiian
Archipelago (FEP), as authorized by the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). The Deep 7
bottomfish are onaga (Etelis coruscans),
ehu (E. carbunculus), gindai
(Pristipomoides zonatus), kalekale (P.
sieboldii), opakapaka (P. filamentosus),
lehi (Aphareus rutilans), and hapuupuu
(Hyporthodus quernus). The regulations
at title 50, Code of Federal Regulations,
part 665 (50 CFR 665.4) require NMFS
to specify an ACL for MHI Deep 7
bottomfish each fishing year, based on
a recommendation from the Council.

The Council recommended NMFS
implement the ACL and AMs for MHI
Deep 7 bottomfish in fishing years
2018-19, 2019-20, and 2020-21. The
Council based its recommendations on
a NMFS 2018 benchmark bottomfish
stock assessment, in consideration of
the risk of overfishing, past fishery
performance, the acceptable biological
catch recommendation from its
Scientific and Statistical Committee,
and input from the public.

The 2018 stock assessment estimated
the overfishing limit for the MHI Deep
7 bottomfish stock complex to be
558,000 lb, assuming three years of
identical catch in fishing years 2018-19,
2019-20, and 2020-21. This overfishing
limit is 206,000 1b more than the
estimated overfishing limit described in
the 2011 stock assessment, as updated
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in 2015. The ACL of 492,000 1b is
186,000 1b more than the ACL that
NMFS specified last year based on the
previous stock assessment (82 FR 29778,
June 30, 2017). The ACL is associated
with up to a 40 percent probability of
overfishing for each fishing year up to
2020-21, and is more conservative than
the 50 percent risk threshold allowed
under NMFS guidelines for National
Standard 1 of the Magnuson-Stevens
Act.

NMFS monitors Deep 7 bottomfish
catches based on data provided by
commercial fishermen to the State of
Hawaii. If NMFS projects the fishery
will reach the ACL, NMFS would close
the commercial and non-commercial
fisheries for MHI Deep 7 bottomfish in
Federal waters for the remainder of that
fishing year, as an AM. As an additional
AM, in the event that NMFS and the
Council determine that the final MHI
Deep 7 bottomfish catch exceeds the
ACL in any given year, NMFS would
reduce the ACL for the subsequent
fishing year by the amount of the
overage.

The fishery has not caught the
specified annual limit in any year since
2011, and NMFS does not expect this
rule to result in a change in fishing
operations, or other changes to the
conduct of the fishery that would result
in significant environmental impacts.

This rule also makes administrative
housekeeping changes to the regulations
at 50 CFR part 665. This rule removes
the description of the process of setting
an annual total allowable catch, which
has been superseded by the ACL
process. The housekeeping changes also
include updates to the name of the
multispecies stock complex and updates
and revisions to the scientific, local,
and/or common names of several
species, including corrections to
regulations that were amended by a
February 8, 2019, final rule that
reclassified six species of Hawaii
bottomfish management unit species
(MUS) at 50 CFR 665.201 as ecosystem
component species (84 FR 2726). That
rule clarified the names of certain
species in §§ 665.220 and 665.401 by
removing diacriticals that are not
consistently represented across different
typefaces, resulting in misspellings.
That rule also reordered the species
listed so they are alphabetical by
scientific name, and corrected a
misspelling of P. sieboldii. The February
8, 2019, rule was effective March 11,
2019, which was after the proposed rule
for the current action was published.
Therefore, some of the regulatory text in
this rule is based on the regulatory
language implemented in the February
8, 2019, final rule.

Comments and Responses

On March 12, 2019, NMFS published
a proposed rule and request for public
comments (84 FR 8835). The comment
period ended April 11, 2019, and NMFS
received seven public comments from
five individuals that generally
supported the ACL and AMs. NMFS
considered the public comments and
responds to comments below.

Comment 1: There should be some
sort of minimum catch size limit to
ensure sustainability of the juvenile
bottomfish population.

Response: NMFS acknowledges the
potential benefits of minimum size
limits when a fishery is in need of
additional management measures.
However, the best available science
indicates that Deep 7 bottomfish stocks
are currently healthy, so additional
management measures beyond those
currently proposed and in effect are not
necessary at this time. NMFS and the
State of Hawaii will continue to monitor
the fishery and may consider additional
management measures, including, but
not limited to, size limits if the best
scientific information available
indicates additional measures are
necessary to ensure stock sustainability.

Comment 2: The annual catch limit
(ACL) should remain for Deep 7
bottomfish indefinitely to ensure that
the fishery remains successful over the
next three to five years.

Response: Pursuant to the Magnuson-
Stevens Act and the Hawaii Fishery
Ecosystem Plan, ACLs are a permanent
part of the management regime for
bottomfish management unit species.
NMFS has managed the MHI Deep 7
bottomfish fishery through ACLs since
2011. As required by the Magnuson-
Stevens Act, NMFS and the Council will
continue to manage the fishery using
ACLs after the end of the 3-year period
to which this rule applies based on the
best science available at that time.

Comment 3: There are insufficient
data to accurately assess the impact on
small businesses if Federal waters were
closed to fishing. Further consideration
would be necessary to evaluate how this
proposed action will impact these
fishing industry workers. A
recommendation would be to establish
a task force to accurately assess the
impact of this rule in its totality as it
pertains to small businesses.

Response: Section 4.3.1 of the EA
specifically addresses the potential
effects on the fishing community.
Additionally, potential economic effects
were also considered under the
Regulatory Flexibility Act (section 5.11)
and the Regulatory Impact Review
(section 8). See also the CLASSIFICATION

section of the proposed rule, and
specifically the description under the
heading, “Certification of Finding of No
Significant Impact on Substantial
Number of Small Entities.” each of these
analyses determined that the action is
not expected to have negative social or
economic effects.

As described in the EA, the ACL
implemented by this rule is sustainable.
At the same time, it is substantially
larger than the fishery’s annual catch in
recent years. Given the history of this
fishery, we do not expect the fishery to
reach the ACL in any fishing year and
therefore, do not anticipate a fishery
closure. In the unlikely event of such a
fishery closure, however, this would
mean that the fishery will have reaped
economic and social benefits upon
achieving a level of catch that the
fishery has not realized since 1989.

Comment 4: The proposed action
should provide regulations that prevent
marine mammals, including bottlenose
dolphins and Hawaiian monk seals,
from becoming hooked or entangled in
fishing gear.

Response: Pursuant to the Marine
Mammal Protection Act, the MHI
bottomfish fishery is a Category 3
fishery, with a remote likelihood of, or
no known, incidental mortality or
serious injury of marine mammals. To
date, there is no data indicating this
fishery is the cause of serious injury or
mortality to marine mammals. NMFS
has also concluded that marine
mammals protected under the
Endangered Species Act, including the
Hawaiian monk seal, are not likely to be
adversely affected by the Hawaii
bottomfish fishery. NMFS will continue
to monitor the fishery and would
consider additional bycatch
management measures if the best
scientific information available
indicates such measures would be
necessary to prevent and minimize
interaction with marine mammals (and
other protected species).

Comment 5: There should be some
measure by which the agency reassesses
the fish population on an annual basis
to ensure that the limit remains
reasonable. Should some unforeseen
event affect the fish population so that
the proposed ACL results in overfishing,
adjustments, other than closing the
fisheries for that year, would be
warranted.

Response: NMFS assesses the status of
Deep 7 bottomfish stocks approximately
every three years. NMFS and the
Council review these assessments, and
also monitor catches and evaluate them
each year relative to the ACL and
associated risk of overfishing. These
analyses are reported in annual Stock
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Assessment and Fishery Evaluation
Reports, presented at public meetings
and available on the Council website
(http://www.wpcouncil.org/fishery-
plans-policies-reports/fishery-reports-2/
). If significant new information
becomes available, NMFS and the
Council would use such information to
determine whether changes to the
management of the fishery, including
changes in the ACL and AMs, are
necessary.

Comment 6: One commenter
questioned whether this action would
lead to long-term sustainability when
the new ACL is 186,000 lb more than
the ACL for 2017-18, and greater than
the highest reported landings over the
past five fishing seasons.

Response: As described in the EA, the
higher ACL for fishing years 2019-20
through 2020-21 is the result of
improved stock conditions as described
in the 2018 benchmark assessment for
MHI Deep 7 bottomfish. Specifically,
the 2018 stock assessment estimated the
overfishing limit (OFL) for the MHI
Deep 7 bottomfish stock complex to be
558,000 lb, assuming three years of
identical catch in fishing years 2018-19,
2019-20, and 2020-21. This OFL is
206,000 1b more than the OFL in the
2011 stock assessment, as updated in
2015. According to the 2018 stock
assessment, an ACL of 492,000 b for
2018-2021 is associated with a 40
percent probability of overfishing in
each fishing year.

The 2018 assessment represents an
improvement over the previous
assessment upon which the 2017-18
ACL was based because it included
more years of fishery data, an
independent biomass estimate from a
fishery-independent survey, improved
fishery data filtering, and catch per unit
of effort or CPUE standardization
methods obtained through a series of
workshops with fishermen and
managers. As such, the 2018 stock
assessment is the best scientific
information available for assessing the

status of the MHI Deep 7 bottomfish
stocks.

Comment 7: Reopening of four of the
bottomfish restricted fishing areas
(BRFA) to fishing by the Hawaii
Division of Aquatic Resources could
lead to overfishing.

Response: The proposed opening of
four BRFA to fishing is a State of Hawaii
management action and is not part of
this final rule.

Although the State may open four of
the 12 BRFAs to fishing, this final rule
ensures that total authorized catch of
bottomfish will remain sustainable,
regardless of the location of the catch.
Thus, even if bottomfish are caught in
one or more of the four BRFAs that
would be open to fishing, the ACL and
AMs would prevent catch from reaching
the OFL, or mitigate overages, if they
were to occur, thus maintaining a
healthy and sustainable fishery.

Changes From the Proposed Rule

This final rule contains no changes
from the proposed rule.

Classification

The Administrator, Pacific Islands
Region, NMFS, determined that this
action is necessary for the conservation,
management, and long-term
sustainability of Deep 7 bottomfish, and
that it is consistent with the Magnuson-
Stevens Act and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
NMFS did not receive any comments
regarding this certification. As a result,
a regulatory flexibility analysis was not
required and none was prepared.

List of Subjects in 50 CFR Part 665

Accountability measures, Annual
catch limits, Bottomfish, Fisheries,
Fishing, Hawaii, Pacific Islands.

Dated: June 17, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS amends 50 CFR part
665 as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for 50 CFR
part 665 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §665.12, revise the definition of
“Fishing year” to read as follows:

§665.12 Definitions.

* * * * *

Fishing year means the year beginning
at 0001 local time on January 1 and
ending at 2400 local time on December
31, with the exception of fishing for
Deep 7 bottomfish and any precious
coral MUS.

* * * * *

m 3. Amend § 665.201 by:
m a. Adding in alphabetical order the
definitions of “Deep 7 bottomfish” and
“Deep 7 bottomfish fishing year;”
m b. Revising the definition of “Hawaii
bottomfish management unit species
(Hawaii bottomfish MUS);”
m c. Removing the definition of “Hawaii
restricted bottomfish species fishing
year;” and
m d. Revising the definition of “Main
Hawaiian Islands non-commercial
bottomfish permit.”

The revisions and additions to read as
follows:

§665.201 Definitions.
* * * * *

Deep 7 bottomfish means the
following species:

Local name

Common name

Scientific name

1)

()

(3) onaga ...

(4) hapuupuu ....
(5) opakapaka ..
(6) kalekale
(7) gindai

silver jaw jobfish
squirrelfish snapper ...
longtail snapper
sea bass
pink snapper ....
pink snapper ....
snapper

Aphareus rutilans.

Etelis carbunculus.

Etelis coruscans.
Hyporthodus quernus.
Pristipomoides filamentosus.
Pristipomoides sieboldii.
Pristipomoides zonatus.

Deep 7 bottomfish fishing year means
the year beginning at 0001 local time on

September 1 and ending at 2400 HST on
August 31 of the next calendar year.
* * * * *

Hawaii bottomfish management unit
species (Hawaii bottomfish MUS) means
the following species:
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Local name

Common name

Scientific name

onaga
hapuupuu

opakapaka
kalekale
gindai

silver jaw jobfish
gray jobfish
squirrelfish snapper ...
longtail snapper
sea bass
pink snapper
pink snapper ....
snapper

Aphareus rutilans.

Aprion virescens.

Etelis carbunculus.

Etelis coruscans.
Hyporthodus quernus.
Pristipomoides filamentosus.
Pristipomoides sieboldii.
Pristipomoides zonatus.

Main Hawaiian Islands non-
commercial bottomfish permit means
the permit required by § 665.203(a)(2) to
own or fish from a vessel that is used
in any non-commercial vessel-based
fishing, landing, or transshipment of
any Hawaii bottomfish MUS or ECS in
the MHI Management Subarea.

* * * * *

m 4.In § 665.204, revise paragraphs (h),
(i), and (j) to read as follows:

§665.204 Prohibitions.
* * * * *

(h) Fish for or possess any Deep 7
bottomfish as defined in § 665.201, in
the MHI management subarea after a
closure of the fishery, in violation of
§665.211.

(i) Sell or offer for sale any Deep 7
bottomfish as defined in § 665.201, after
a closure of the fishery, in violation of
§665.211.

(j) Harvest, possess, or land more than
a total of five fish (all species combined)
identified as Deep 7 bottomfish in
§665.201 from a vessel in the MHI
management subarea, while holding a
MHI non-commercial bottomfish permit,
or while participating as a charter boat

customer, in violation of §665.212.
* * * * *

§665.210 [Removed and Reserved]
m 5. Remove and reserve § 665.210.

m 6. Revise §665.211 to read as follows:

§665.211 Annual Catch Limit (ACL).

(a) In accordance with § 665.4, the
ACL for MHI Deep 7 bottomfish for each
fishing year is as follows:

Fishing year ACL (Ib)
(1) 2018-2019 492,000
(2) 2019-2020 492,000
(3) 2020-2021 492,000

(b) When an ACL is projected to be
reached based on analyses of available
information, the Regional Administrator
shall publish a notification to that effect
in the Federal Register and shall use
other means to notify permit holders.
The notification will include an
advisement that the fishery will be
closed beginning at a specified date,
which is not earlier than seven days
after the date of filing the closure
notification for public inspection at the
Office of the Federal Register, until the
end of the fishing year in which the
ACL is reached.

(c) On and after the date specified in
paragraph (b) of this section, no person
may fish for or possess any Deep 7
bottomfish in the MHI management
subarea, except as otherwise allowed in
this section.

(d) On and after the date specified in
paragraph (b) of this section, no person

may sell or offer for sale Deep 7
bottomfish, except as otherwise
authorized by law.

(e) Fishing for, and the resultant
possession or sale of, Deep 7 bottomfish
by vessels legally registered to Mau
Zone, Ho’omalu Zone, or PRIA
bottomfish fishing permits and
conducted in compliance with all other
laws and regulations, is exempted from
this section.

m 7. Revise §665.212 to read as follows:
§665.212 Non-commercial bag limits.

No more than a total of five fish (all
species combined) identified as Deep 7
bottomfish may be harvested, possessed,
or landed by any individual
participating in a non-commercial
vessel-based fishing trip in the MHI
management subarea. Charter boat
customers are also subject to the non-
commercial bag limit.

m 8.In §665.401, revise the definition of
“Mariana bottomfish management unit
species (Mariana bottomfish MUS)” to
read as follows:

§665.401 Definitions.

* * * *

Mariana bottomfish management unit
species (Mariana bottomfish MUS)
means the following fish:

Local name

Common name

Scientific name

) lehi/maroobw

) tarakitu/etam ...................
) tarakiton attelong, orong
) bueli, bwele

) buninas agaga’, falaghal moroobw
) abuninas, taighulupegh

) mafuti, atigh

) funai, saas

) buninas, falaghal-maroobw
0) buninas, pakapaka, falaghal-maroobw,
1) buninas, falaghal-maroobw
2) buninas, falaghal-maroobw
13) buninas rayao amariyu, falaghal-maroobw

(1
@
@3
(4
(5
(6
7
(8
€]
(1
(1
(1
(

red snapper, silvermouth
giant trevally, jack
black trevally, jack
lunartail grouper
red snapper
red snapper
redgill emperor ...
blueline snapper
yellowtail snapper
pink snapper
yelloweye snapper ....
pink snapper
flower snapper

Aphareus rutilans.

Caranx ignobilis.

Caranx lugubris.

Variola louti.

Etelis carbunculus.

Etelis coruscans.
Lethrinus rubrioperculatus.
Lutjanus kasmira.
Pristipomoides auricilla.
Pristipomoides filamentosus.
Pristipomoides flavipinnis.
Pristipomoides sieboldii.
Pristipomoides zonatus.

m 9.In §665.601, in the table to the
definition of “PRIA bottomfish
management unit species (PRIA
bottomfish MUS)”":

m a. Revise the first column heading;

m b. Designate the entries as paragraphs
(1) through (12); and

m c. Revise newly designated paragraph
(5).

The revisions read as follows:

§665.601 Definitions.

* * * * *

PRIA bottomfish management unit
species (PRIA bottomfish MUS) means
the following fish:



29398 Federal Register/Vol. 84, No. 121/Monday, June 24, 2019/Rules and Regulations

Common name Scientific name [FR Doc. 201913108 Filed 6—21-19; 8:45 am]

BILLING CODE 3510-22-P

* * * * *

(5) Sea bass .............. Hyporthodus quernus.

* * * * *




29399

Proposed Rules

Federal Register
Vol. 84, No. 121

Monday, June 24, 2019

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121
RIN 3245-AH16

Small Business Size Standards:
Calculation of Annual Average
Receipts

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA or Agency)
proposes to modify its method for
calculating annual average receipts used
to prescribe size standards for small
businesses. Specifically, consistent with
arecent amendment to the Small
Business Act, SBA proposes to change
its regulations on the calculation of
annual average receipts for all receipts-
based SBA size standards and other
agencies’ proposed size standards for
service-industry firms from a 3-year
averaging period to a 5-year averaging
period.

DATES: SBA must receive comments to
this proposed rule on or before August
23, 2019.
ADDRESSES: Identify your comments by
RIN 3245-AH16 and submit them by
one of the following methods: (1)
Federal eRulemaking Portal: https://
www.regulations.gov, follow the
instructions for submitting comments;
or (2) Mail/Hand Delivery/Courier:
Khem R. Sharma, Ph.D., Chief, Office of
Size Standards, U.S. Small Business
Administration, 409 Third Street SW,
Mail Code 6530, Washington, DC 20416.
SBA will post all comments to this
proposed rule on https://
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at https://www.regulations.gov,
you must submit such information to
Khem R. Sharma, Ph.D., Chief, Office of
Size Standards, U.S. Small Business
Administration, 409 Third Street SW,
Mail Code 6530, Washington, DC 20416,
or send an email to sizestandards@

sba.gov. Highlight the information that
you consider to be CBI and explain why
you believe SBA should withhold this
information as confidential. SBA will
review your information and determine
whether it will make it public.

FOR FURTHER INFORMATION CONTACT:
Khem R. Sharma, Ph.D., Chief, Office of
Size Standards, (202) 205-6618 or
sizestandards@sba.gov.

SUPPLEMENTARY INFORMATION:

I. Background Information

Public Law 115-324 (the “Small
Business Runway Extension Act of
2018”’) amended section 3(a)(2)(C)(ii)(II)
of the Small Business Act, 15 U.S.C.
632(a)(2)(C)(ii)(I1), to modify the
requirements for proposed small
business size standards prescribed by an
agency without separate statutory
authority to issue size standards.

Under section 3(a)(2)(C)(ii) of the
Small Business Act as amended, an
agency without separate statutory
authority to issue size standards must
satisfy three requirements to prescribe a
size standard. First, the agency must
propose the size standard with an
opportunity for public notice and
comment. Second, the agency must
provide for determining the size of a
manufacturing concern based on a 12-
month average of the concern’s
employment, the size of a services
concern based on a 5-year average of
gross receipts, and the size of another
business concern on the basis of data of
not less than 3 years. Third, the agency
must obtain approval of the size
standard from the SBA Administrator.

In contrast to agencies subject to
section 3(a)(2)(C), SBA has independent
statutory authority to issue size
standards. Under section 3(a)(2)(A) of
the Small Business Act, the SBA
Administrator may specify detailed
definitions or standards by which a
business concern may be determined to
be a small business concern for the
purposes of SBA’s programs or any
other Federal Government program.
Section 3(a)(2)(B) of the Small Business
Act further provides that such
definitions may utilize the number of
employees, dollar volume of business,
net worth, net income, a combination
thereof, or other appropriate factors. To
determine eligibility for Federal small
business assistance, SBA establishes
detailed size definitions for small
businesses (usually referred to as “size

standards”’) that vary from industry to
industry reflecting differences among
the various industries. SBA typically
uses two primary measures of business
size for size standards purposes: (i)
Annual average gross receipts for
businesses in services, retail trade,
agricultural, and construction
industries, and (ii) average number of
employees for businesses in all
manufacturing and most mining and
utilities industries. SBA uses financial
assets for certain financial industries
and refining capacity, in addition to
employees, for the petroleum refining
industry to measure business size.

The SBA’s size standards establish
eligibility for a variety of Federal small
business assistance programs, including
Federal government contracting and
business development programs
designed to assist small businesses in
obtaining Federal contracts, and for
SBA’s loan guarantee programs, which
provide access to capital for small
businesses that are unable to qualify for
conventional loans elsewhere. The
government contracting programs that
use SBA’s size standards include the
SBA'’s 8(a) Business Development (BD)
program, the Historically Underutilized
Business Zones (HUBZone) program,
the Service Disabled Veteran-Owned
Small Business (SDVOSB) program, the
Woman-Owned Small Business (WOSB)
program, and the Economically
Disadvantaged Woman-Owned Small
Business (EDWOSB) program. In fiscal
year 2017, small businesses received
$105.7 billion in Federal contracts,
including $42.0 billion in set-aside
contracts for small businesses. Small
businesses received $25.6 billion in
Federal set-aside contracts in fiscal year
2017 through the SBA’s 8(a), HUBZone,
SDVOSB, WOSB, and EDWOSB
programs. (In addition to using SBA’s
size standards, SBA’s Small Business
Investment Company (SBIC), Certified
Development Company (CDC/504), and
7(a) loan programs use either the
industry-based size standards or
tangible net worth and net income based
alternative size standards to determine
eligibility for those programs.)

SBA has long interpreted section
3(a)(2)(C) of the Small Business Act as
not applying to SBA’s size standards
issued under section 3(a)(2)(A). In the
preambles to the proposed and final
rules implementing 3(a)(2)(C), SBA
explained that the Small Business Act
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requires that other Federal agencies use
SBA'’s size standards or else use their
own size standards that meet the
requirements as set forth in that section.
65 FR 4176 (Jan. 26, 2000) and 67 FR
13714 (March 26, 2002). In the final
implementation in 2002, SBA
interpreted section 3(a)(2)(C) as
applying only to non-SBA agencies,
stating, ‘“Unless a statute specifies size
standards for an agency’s program or
gives an agency direct authority to
establish size standards, the agency
must use the applicable size standards
established by SBA.” However, the Act
allows an agency to “prescribe a size
standard for categorizing a business
concern as a small business concern (see
sec. 3(a)(2)(C) of the Act) provided that
the contemplated size standard meets
certain criteria and the agency obtains
approval of the SBA Administrator.” 67
FR 13714. Since 2002, SBA has repeated
this interpretation of section 3(a)(2)(C)
in the Federal Register 52 times: 67 FR
48423; 67 FR 61835; 68 FR 74841; 70 FR
68373; 70 FR 72582; 71 FR 28610; 72 FR
41242; 72 FR 61577; 73 FR 41241; 73 FR
42519; 74 FR 53953; 74 FR 53923; 74 FR
53937; 75 FR 61596; 75 FR 61602; 75 FR
61608; 76 FR 14339; 76 FR 27950; 76 FR
63524; 76 FR 63228; 76 FR 70693; 76 FR
70679; 77 FR 7513; 77 FR 11016; 77 FR
10945; 77 FR 42211; 77 FR 42224; 77 FR
42453; 77 FR 55753; 77 FR 55767; 77 FR
58746; 77 FR 58754; 77 FR 58759; 77 FR
72775; 77 FR 72701; 77 FR 72707; 78 FR
37415; 78 FR 37403; 78 FR 37421; 78 FR
37408; 78 FR 77342; 78 FR 77350; 79 FR
28645; 79 FR 33654; 79 FR 53665; 79 FR
54170; 81 FR 3947; 81 FR 3955; 81 FR
4466; 81 FR 4485; 82 FR 18263; 82 FR
44893. Additionally, in the final Size
Standards Methodology that SBA issued
in April 2009, SBA stated, ‘‘Paragraph
3(a)(2)(C) refers to the establishment of
size standards by other Federal
agencies. SBA generally applies these
same provisions when it establishes its
size standards, but the Agency is not
legally bound by them. On the other
hand, Paragraphs 3(a)(2)(A) and
3(a)(2)(B) give the Administrator the
flexibility to evaluate and establish size
standards using a broader range of
criteria, depending on what the
Administrator determines will serve
small businesses the best.”” Thus,
section 3(a)(2)(C) pertains to special size
standards that agencies prescribe for
defining small businesses for their
programs when they determine that
SBA'’s size standards are not appropriate
for such programs.

SBA grounds this long-standing
interpretation of section 3(a)(2)(C) on
the following facts. First, SBA has
applied a 3-year average for receipts-

based size standards since January 1956,
see 21 FR 80, and the requirement in
section 3(a)(2)(C) for an agency lacking
specific authority to use a 3-year average
was not passed into law until 38 years
later on October 22, 1994 through the
Small Business Administration
Reauthorization and Amendments Act
of 1994, Public Law 103-403, section
301. Second, the legislative history from
the U.S. Senate Committee on Small
Business and Entrepreneurship
specifically excepts SBA from section
3(a)(2)(C) by stating that the 1994
amendment “clarifies that a Federal
Department or agency, other than the
Administration, may issue a size
standard set in terms of number of
employees, average annual gross
receipts, or otherwise, only under
certain conditions. Those conditions are
that the standard is set by rulemaking,
including a proposal and an opportunity
for public comment, and that the SBA
Administrator has approved the
standard.” S. Rpt. No. 103-332
(emphasis added). Third, the
predecessor statutory provision to
section 3(a)(2)(C), which is set forth in
section 222(a) of Public Law 102—-366,
explicitly stated that the specified
averaging period applied only “for the
use of such department or agency”’
where the department or agency had
issued its own size standard, and the
1994 amendment did not evince any
intent to change this rule of limited
applicability. Fourth, based on a literal
reading of the Small Business Act,
section 3(a)(2)(C) only applies where an
agency is not specifically authorized by
statute to issue size standards, but SBA
has specific authorization to issue SBA’s
size standards in section 3(a)(2)(A) of
the Small Business Act. As such, section
3(a)(2)(C) requires that a non-SBA
agency obtain approval from the SBA’s
Administrator for adopting its own size
standard.

Nevertheless, to promote consistency
government-wide on small business size
standards, SBA proposes to change its
own size standards to provide for a 5-
year averaging period for calculating
annual average receipts for all receipts-
based size standards. It would be
confusing for a service-industry
business to use a 3-year average for
SBA’s receipts-based size standards and
switch to a 5-year average for another
agency'’s receipts-based size standards.
Similarly, it would be confusing to
apply SBA’s size standards for a
business that is engaged in both service-
and non-service industries to use a 5-
year average for determining small
business status in a service industry but
switch to a 3-year average for a non-

service industry. Thus, although section
3(a)(2)(C), as amended, permits any
agency to use a 3-year average outside
of the service industries, SBA proposes
to adopt a 5-year averaging period for
calculating the annual receipts of
businesses for all industries that are
subject to receipts-based size standards,
including the retail trade, agricultural,
and construction industries.

SBA'’s proposed rule carries out the
intent of Public Law 115-324, as
expressed in the Report of the House
Committee on Small Business, H. Rpt.
115-939. The Committee report states
that, to help advanced small businesses
successfully navigate the middle market
as they reach their small business size
thresholds, the bill would lengthen the
time in which the SBA measures size
through revenue, from the average of the
past 3 years to the average of the past
5 years. The Committee report states
that the bill would reduce the impact on
small businesses from rapid-growth
years which would result in spikes in
revenue that may prematurely eject a
small business out of their small size
standard. The Committee report adds
that the bill would allow small
businesses at every level more time to
grow and develop their competitiveness
and infrastructure, before entering the
open marketplace. The bill, as the report
states, would also protect Federal
investment in SBA’s small business
programs by promoting greater chances
of success in the middle market for
newly graduated firms, resulting in
enhanced competition against large
prime contractors.

As stated in the Committee report,
during the period when annual
revenues are rising, the 5-year average
will generally be lower than the 3-year
average, thereby allowing: (i) Mid-sized
businesses who have just exceeded size
standards to regain their small business
status, and (ii) advanced small
businesses close to exceeding the size
standard to retain their small business
status for a longer period. It is notable
that, when annual revenues are
declining, the 5-year average may be
higher than the 3-year average. This
would cause small businesses near the
size thresholds to lose their small
business status sooner under the 5-year
average than under the 3-year average.
This is more likely to happen during
economic downturns. Businesses that
lose their small business status under
the 5-year average may be
disadvantaged further because they may
have to wait several years more to regain
their small business status, as compared
to under a 3-year average. Newly
established firms that have been in
business for less than 5 years will
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receive no benefit from a change to a 5-
year average. A firm that has been in
business for less than the averaging
period simply annualizes the receipts
from its full existence.

Additionally, by enabling mid-size
businesses to regain small business
status and by lengthening the small
business status of advanced and
successful larger small businesses, the
longer averaging period may
disadvantage smaller small businesses
in more need of Federal assistance than
their more advanced and larger
counterparts in competing for Federal
opportunities. Similar to concerns from
mid-size businesses that they lack
necessary resources, past performance
qualifications and expertise to be able to
compete against very large businesses in
the full and open market, SBA has also
received concerns from smaller small
businesses that they also lack resources,
past performance qualifications and
expertise to be able to compete against
more resourceful, qualified, and
experienced large small businesses for
Federal opportunities for small
businesses.

SBA'’s proposed rule satisfies the
requirements of section 3(a)(6) of the
Small Business Act, which requires that,
to revise, modify, or establish size
standards pursuant to section 3(a), SBA
must issue a notice of proposed
rulemaking that includes, among other
things, the anticipated effect of the
proposed rulemaking on industry. In
this regard, the United States Supreme
Court has ruled that agencies must “use
the same procedures when they amend
or repeal a rule as they used to issue the
rule in the first instance.” Perez v.
Mortgage Bankers Assn., 135 S. Ct 1199,
1206 (2015).

II. Section-by-Section Analysis
A. Section 121.104

The proposed rule removes ““Schedule
K” from the definition of receipts. SBA
has found that reviewing Schedule K is
generally not useful, but SBA reserves
the ability to request a Schedule K as
part of SBA’s review of the other
Internal Revenue Service (IRS) forms
listed in section 121.104(a).

For consistency with the size standard
averaging period being changed in
§ 121.104, for the purposes of applying
SBA’s receipts-based size standards, the
proposed rule changes the averaging
period for a business that has been in
business for 5 or more fiscal years to a
5-year period, i.e., the business
calculates its total receipts over the 5-
year period and divides by 5. Under the
proposed rule, if a business has been in
business for less than 5 complete fiscal

years, the business calculates its total
receipts, divides by the number of
weeks in business, and multiplies by 52.
This is the same process SBA currently
uses when a business has less than 3
complete fiscal years. If a business has

a short year as one of its 5 years, the
business calculates its total receipts over
the 5-year period, divides by the
number of weeks in the short year and
its other 4 fiscal years, and multiplies by
52. This too is the same process SBA
currently uses.

SBA proposes that the 5-year
averaging period in § 121.104 would not
distinguish between firms in service
industries and other firms subject to
receipts-based size standards. Although
section 3(a)(2)(C) of the Small Business
Act, as amended, permits other agencies
to use a 5-year averaging period for
service-industry firms and a 3-year
averaging period for other firms, SBA
believes that, in applying SBA’s own
size standards, separating out service-
industry firms would cause confusion
and create a greater compliance burden
on firms that participate in both services
industries and non-services industries
(such as agriculture, construction, and
retail trade) with receipts-based size
standards.

This proposed rule only would affect
the application of SBA’s size standard
rules after the effective date of a final
rule. Thus, until the effective date of a
final rule, SBA will continue to apply
the 3-year averaging period in the
present § 121.104 for calculating annual
average receipts for all SBA’s receipts-
based size standards. Since size is
determined as of the date when a firm
certifies its size as part of its initial offer
which includes price, the 3-year
calculation period will apply to any
offer submitted prior to the effective
date of a final rule. Thus, even if SBA
receives a request for a size
determination or size appeal after the
effective date of the final rule, SBA will
still use a 3-year calculation period if
the determination or appeal relates to a
certification submitted prior to the final
rule’s effective date.

SBA also proposes to clarify how it
believes annual receipts should be
calculated in connection with the
acquisition or sale of a division.
Specifically, the proposed rule would
provide that the annual receipts of a
concern would not be adjusted where
the concern sells or acquires a
segregable division during the
applicable period of measurement or
before the date on which it self-certified
as small. This would be different from
how SBA treats the sale or acquisition
of a subsidiary. In the case of a
subsidiary, SBA’s regulations provide

that “[t]he annual receipts of a former
affiliate are not included if affiliation
ceased before the date used for
determining size. This exclusion of
annual receipts of a former affiliate
applies during the entire period of
measurement, rather than only for the
period after which affiliation ceased.”
13 CFR 121.104(d)(4).

SBA believes that the sale or
acquisition of a division is different
from buying or selling a separate legal
entity and, as such, should be treated
differently. Any receipts attributable to
a specific division of a concern are
certainly receipts earned by the concern.
Even if that division is later sold, its
receipts were always part of the receipts
directly received by the concern itself,
and SBA believes that those receipts
should remain a part of the concern’s
receipts after the sale for purposes of
determining the concern’s size.
Similarly, where a concern acquires a
segregable division from another
business entity during the applicable
period of measurement, the proposed
rule would not increase the concern’s
overall receipts by the amount of
receipts attributable to that division.
This proposal is consistent with
decisions of SBA’s Office of Hearings
and Appeals (OHA). See, e.g. Size
Appeal of Global, A 1st Flagship Co.,
SBA No. SIZ-5462 (2013) (“OHA has
repeatedly held that a firm which
acquires most of the assets of a
subsidiary or division of a larger firm is
affiliated only with that subsidiary or
division, and not with the entire parent
company.”).

SBA understands that some may feel
that distinguishing the sale of a division
from that of a subsidiary would elevate
form over substance, and would merely
require a seller to move assets into a
separate subsidiary and then sell that
subsidiary in order to bring the
transaction under the rule. However,
SBA believes that there really is an
important distinction between a
division and a separate legal entity. SBA
specifically requests comments on this
issue.

B. Section 121.903

As required by Public Law 115-324,
SBA is proposing to amend the
requirements for agencies that seek to
propose and adopt size standards for
their own programs, instead of applying
SBA’s size standards. Under the
proposed rule, a non-SBA agency’s
receipts-based size standard applying to
services-industry firms must be
proposed with an averaging period of at
least 5 years.

SBA is not proposing to change the
requirement that other agency’s size
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standards for firms other than service
and manufacturing firms use data over
a period of at least 3 years. Such a
change is not mandated by Public Law
115-324. Section 3(a)(2)(ii)(II) of the
Small Business Act still provides that
other agencies prescribe size standards
for industries other than services or
manufacturing using ‘“data over a period
of not less than 3 years.” Because
Congress did not change this statutory
language, SBA is reluctant to change it
administratively. However, SBA
believes that it could also require other
agencies establishing size standards for
industries other than services or
manufacturing to use data over a 5-year
period. Since requiring 5 years instead
of 3 is not inconsistent with the
statutory provision (i.e., 5 years is “not
less than 3 years”), SBA specifically
requests comments on whether SBA
should require other agencies to use 5
years’ worth of data for all industries.

This new calculation period does not
affect existing non-SBA size standards.
The averaging period for existing non-
SBA size standards is not changed
unless the responsible agency proposes
and finalizes changes to such size
standards. This is consistent with the
change in Public Law 115-324 to the
requirements for prescribing a non-SBA
size standard, given the lack of any
restrictions in the Small Business Act or
Public Law 115-324 on applying an
existing size standard. In proposing a
change to the averaging period for its
existing size standard, the responsible
agency should coordinate with SBA
using the procedure in § 121.903.

IIL. Request for Comments

SBA invites comments, input, or
suggestions from interested parties on
its proposal to change the period for the
calculation of annual average receipts
for all receipts-based size standards
from 3 years to 5 years. The comments
should address the following specific
issues pertaining to the SBA’s proposal.

1. SBA seeks feedback, along with
supporting facts and analyses, on
whether the Agency should calculate
annual average receipts over 5 years for
all industries subject to receipts-based
size standards or on whether it should
use a 5-year annual receipts average for
businesses in services industries only
and continue using a 3-year annual
average for other businesses. SBA is
concerned that the latter option may
create confusion for both businesses in
reporting their size based on annual

average receipts and contracting
personnel in verifying the size of
bidders to Federal contracts.

2. SBA invites input on how the use
of annual average receipts over 5 years
instead of 3 years would impact both
smaller small businesses and more
advanced, larger small businesses in
terms of getting access to Federal
opportunities for small businesses.

IV. Compliance With Executive Orders
12866, 12988, 13132, 13563, and 13771,
the Regulatory Flexibility Act (5 U.S.C.
601-612), and the Paperwork
Reduction Act (44 U.S.C. Ch. 35)

A. Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this
proposed rule is not a significant
regulatory action for purposes of
Executive Order 12866. However, in the
next section, SBA provides a benefit-
cost analysis of this proposed rule,
including: (1) A statement of the need
for the proposed action, and (2) an
evaluation of the benefits and costs—
both quantitative and qualitative—of the
proposed action and alternatives
considered. This rule is also not a
“major rule” under the Congressional
Review Act, 5 U.S.C. 800, et seq.

a. Benefit-Cost Analysis

1. What is the need for this regulatory
action?

As stated elsewhere, the Small
Business Act delegates to SBA’s
Administrator the responsibility for
establishing small business size
definitions (usually referred to as “size
standards”’). Recently, Public Law 115—
324 modified the requirements for
proposed small business size standards
prescribed by an agency without
separate statutory authority to issue size
standards.

The need of this proposed rule is to
carry out Public Law 115-324 and to
ensure consistency in the calculation of
annual average receipts for SBA’s size
standards. In addition to the averaging
requirements, size standards prescribed
under section 3(a)(2)(C)(ii) of the Small
Business Act must meet two other
requirements: (1) Be proposed with an
opportunity for public notice and
comment, and (2) be approved by the
Administrator. Public Law 115-324
does not undo these 2 requirements, and
this proposed rule satisfies these
requirements.

SBA’s mission is to aid and assist
small businesses through a variety of

financial, procurement, business
development and counseling, and
disaster assistance programs. This
regulatory action promotes the
Administration’s goals and objectives
and meets the SBA’s statutory
responsibility to implement a new law
impacting size definitions for small
businesses. One of SBA’s goals in
support of promoting the
Administration’s objectives is to help
small businesses succeed through access
to capital, Federal Government contracts
and purchases, and management,
technical and disaster assistance.

2. What are the potential benefits and
costs of this regulatory action?

Changing the period for calculating
annual average receipts from 3 years to
5 years may enable some mid-size
businesses that have just exceeded size
standards to regain small business
status. Similarly, it could also allow
some advanced and larger small
businesses about to exceed size
standards to retain their small status for
a longer period. However, it could also
result in some advanced small
businesses having a 5-year receipts
average that happens to be higher than
the 3-year receipts average, thus ejecting
them out of their small business status
sooner. Detailed impacts of the
proposed change are discussed below.

It is difficult to determine the actual
number of small and mid-size
businesses that would be impacted by
Public Law 115-324 and this regulatory
action because there is no data on
annual receipts of businesses. The
annual receipts data from the Economic
Census special tabulation are only
available once every 5 years. Similarly,
the System for Award Management
(SAM) only records the data on 3-year
annual average receipts of businesses
over their three preceding fiscal years,
but not their annual receipts for each
fiscal year. For example, the receipts
data for year 2018 is an average of
annual receipts for 2017, 2016, and
2015. Similarly, the receipts data for
2017 is an average of annual receipts for
2016, 2015, and 2014, and so on. A 5-
year receipts average for 2018 would be
an average of annual receipts for 2017,
2016, 2015, 2014, and 2013.

Given the lack of annual receipts for
each year, SBA approximates a firm’s 5-
year annual average revenue for 2018 as
follows:
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where:

AvgRevenueyois samy = AvgRevenueyg1o-14 =

and

AvgRevenue,ggsamy = AvgRevenue,g1s_17 =

This result may slightly
underestimate the 5-year revenue
average when annual revenues are rising
(i.e., 2014 revenue > 2013 revenue >
2012 revenue) and overestimate it if
annual revenues are declining (i.e., 2014
revenue < 2013 revenue < 2012
revenue).

To estimate the 5-year receipts
average for 2018 using the above
formula, SBA analyzed the 2018 SAM
extracts (as of September 1, 2018) and
2015 SAM extracts (as of September 1,
2015). The above 5-year annual average
receipts formula would only work for
businesses that were present in both
2015 and 2018 SAM extracts. One
challenge was that some businesses
found in 2018 SAM could not be found
in 2015 SAM and vice versa. Excluding
entities registered in SAM for purposes

1
3* (Revenue,q1,+Revenue,qg3+Revenue,gi4)

1
3* (Revenue,y 5+Revenue,y,,+Revenue,qy7).

other than government contracting and
entities ineligible for small business
consideration (such as foreign
governments and state-controlled
institutions of higher learning), there
were a total of 346,958 unique business
concerns in SAM subject to at least one
receipts-based size standard. Of these
concerns, 293,524 (or about 84.6
percent) were ‘“‘small” in all North
American Industry Classification
System (NAICS) industries, 9,990 (or 2.9
percent) were ‘“small” in some
industries and “not small” in other
industries, and 43,444 (or 12.5 percent)
were ‘not small” in any industry.
Excluding entities with “null” or
‘““zero” receipts values, 194,686 firms (or
about 56 percent) appeared both in 2018
SAM and in 2015 SAM and were
included in the 5-year annual average

receipts approximation and calculation
of number of businesses impacted. Of
those 194,686 matched firms subject to
a receipts-based size standard, 154,220
(or about 79 percent) were “small” in all
NAICS industries, 8,049 (or 4.1 percent)
were ‘‘small”’ in some industries and
other than small (“not small”’) in other
industries, and 32,417 (or about 17
percent) were ‘“‘not small” in any
industry. In other words, 303,514 (or
87.5 percent) of 346,958 total concerns
in SAM 2018 and 162,269 (or 83.3
percent) of 194,686 total matched firms
were small in at least one NAICS
industry with a receipts-based size
standard. These results are summarized
in Table 1, ““Size Status of Businesses in
Industries Subject to Receipts-Based
Size Standards,” below.

TABLE 1—SIZE STATUS OF BUSINESSES IN INDUSTRIES SUBJECT TO RECEIPTS-BASED SIZE STANDARDS

Total firms in 2018 SAM subject Firms in both 2015 SAM and
to at least one receipts-based 2018 SAM Total to
Size status standard (matched) % Matched matched
Number o Number o ratio
of firms ° of firms °
Small in at least one industry ................. 303,514 87.5 162,269 83.3 53.5 1.809
Small in all industries ........cccccoviiieennenne 293,524 84.6 154,220 79.2 52.5 1.903
Small in some and not small in others .... 9,990 2.9 8,049 41 80.6 1.241
Large in all industries ...........ccccoevveeeenneen. 43,444 12.5 32,417 16.7 74.6 1.340
Total oo 346,958 100.0 194,686 100 56.1 1.782

*To be used to translate the results from the matched data to overall 2018 SAM data.

According to Table 2, “Distribution of
Business Concerns Subject to Receipts-
Based Size Standards by Number of
NAICS Codes,” below, the distribution
of firms by the number of NAICS codes
in the matched data is very similar to

that for the overall 2018 SAM data.
About 42—-44 percent of firms were in
only one NAICS code that has a
receipts-based size standard, about 35
percent in 2—-5 NAICS codes, about 12

percent in 6-10 NAICS codes, and about

8-10 percent in more than 10 NAICS
codes. In other words, 56—58 percent of
firms were in multiple NAICS codes
with receipts-based size standards.
Thus, it is quite possible that the
proposed change may impact a firm’s
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small business status in multiple

industries. For purposes of this analysis,

an impacted firm is defined as one that

would be impacted by the change in
terms of gaining, regaining, extending,
or losing small business status in at least

one industry with a receipts-based size

standard.

TABLE 2—DISTRIBUTION OF BUSINESS CONCERNS SUBJECT TO RECEIPTS-BASED SiZE STANDARDS BY NUMBER OF

NAICS CODES
Total firms in 2018 SAM with at | Matched firms between 2018
least one receipts-based NAICS and 2015 SAM
Number of NAICS codes code
Count % Count %
T NAICS COUE ...ttt ettt e esr e et e s e e saeeeraennns 153,184 44.2 82,082 42.2
2 to 5 NAICS codes ... 123,277 35.5 68,458 35.2
6 to 10 NAICS codes . 41,518 12.0 24,529 12.6
> TO NAICS COUES ...ttt e e e e e e e e e e e e areeeeeaan 28,979 8.4 19,617 10.1
Lo 17 | USROS 346,958 100.0 194,686 100.0

Note: A business concern is defined in terms of a unique local (vendor) DUNS number.

A central premise of Public Law 115-
324 is that a 5-year annual receipts
average (as opposed to a 3-year annual
receipts average) would enable some
mid-size businesses who have recently
exceeded the size standard to regain
small business status and some
advanced small businesses close to
exceeding the size standard to retain
their small business status for a longer
period. However, this premise would
only hold true when businesses’ annual
revenues are rising. When businesses’
annual revenues are declining, due to
economic downturns or other factors,
the 5-year annual receipts average could
be higher than the 3-year annual
receipts average, thereby causing small
businesses close to their size standards
to lose their small business status
sooner.

b. Impacts on Businesses From the
Proposed Change

By comparing the approximated 5-
year annual receipts average with the
current receipts-based size standard for
each of the 194,686 matched business
concerns in each NAICS code subject to
a receipts-based size standard, SBA first
estimated the following:

i. The number of mid-size businesses
that have exceeded the size standard
and would regain small business status
in at least one NAICS industry with a
receipts-based size standard (i.e., 3-year

average > size standard > 5-year
average)—positive impact;

ii. the number of advanced small
businesses within 10 percent below the
size standard that would have their
small business status extended for a
longer period in at least one NAICS
industry with a receipts-based standard
(5-year average < 3-year average < size
standard and 0.9*size standard < 3-year
average < size standard)—positive
impact;

iii. the number of currently small
businesses that would lose their small
business status in at least one NAICS
industry subjected to at least one
receipts-based size standard (i.e., 3-year
average < size standard < 5-year
average)—negative impact; and

iv. the number of advanced small
businesses within 10 percent below the
size standard that would have their
small status shortened in at least one
NAICS industry subject to a receipts-
based standard (3-year average < 5-year
average < size standard and 0.9*size
standard < 3-year average < size
standard)—negative impact.

In this proposed rule, SBA is
changing the period for calculation of
average annual receipts for all of its
receipts-based size standards from 3
years to 5 years. The purpose of Public
Law 115-324 is to allow small
businesses more time to grow and
develop competitiveness and
infrastructure so that they are better

prepared to succeed under full and open
competition once they outgrow the size
threshold. However, as stated
previously, a longer 5-year averaging
period may not always and necessarily
provide relief to every small business
concern. As discussed previously, when
annual revenues are declining or when
annual revenues for the latest 3 years
are lower than those for the earliest 2
years of the 5-year period, the 5-year
average would be higher than the 3-year
average, thereby ejecting some advanced
small businesses out of their small
business status sooner or rendering
some small businesses under the 3-year
average not small immediately.

As discussed earlier, the change in the
averaging period for annual receipts
from 3 years to 5 years results in four
different types of impacts on small
businesses: (i) Enabling current large or
mid-size businesses to gain small
business status (impact i); (ii) enabling
current advanced small businesses to
lengthen their small business status
(impact ii); (iii) causing current small
businesses to lose their small business
status (impact iii); and (iv) causing
current small businesses to shorten their
small business status (impact iv). Table
3, ‘Percentage Distribution of Impacted
Firms by the Number of NAICS Codes,’
below, provides these results based on
the 2018 SAM—2015 SAM matched
firms.

TABLE 3—PERCENTAGE DISTRIBUTION OF IMPACTED FIRMS BY THE NUMBER OF NAICS CODES

Number of % Distribution of impacted firms by number of NAICS codes
Impact” impacted 2-5NAICS | 6-10NAICS | >10 NAICS
firms 1 NAICS code codes codes codes Total
Currently small in all NAICS codes:
IMpact (i) .oeeeoveereeieeeeeeeeeee, 1,255 25.3 39.6 16.3 18.8 100.0
Impact (i) ..ooooeereeneeeeereeeecenn 1,176 35.5 32.5 14.9 17.2 100.0
IMPACE (IV) v 112 20.5 33.9 25.0 20.5 100.0
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TABLE 3—PERCENTAGE DISTRIBUTION OF IMPACTED FIRMS BY THE NUMBER OF NAICS Cobes—Continued

Number of % Distribution of impacted firms by number of NAICS codes
Impact* impacted
P fFi)rms 1 NAICS code Z—iol\(ljéISCS 6_1(?021:‘;08 >180’\(;’QLCS Total
Currently large business in all NAICS
codes:
IMPact (i) «oeeeerereeeeeeeeeeeen 914 36.0 36.1 13.6 14.3 100.0
Currently small in some NAICS and not
small in others:
IMPact (i) coveeeereeeereeeeee e 1,640 0.0 24.6 24.2 51.2 100.0
Impact (ii) ..... 1,138 0.0 25.0 26.0 49.0 100.0
Impact (iii) ... 497 0.0 23.7 20.9 55.3 100.0
IMpact (iV) .oooeevereeieeeeeeeeee 108 0.0 23.1 23.1 53.7 100.0
Total Impact by Impact Type:
IMPact (i) «oeeeereeneeereeeeeeeeen 2,554 12.9 28.7 20.4 38.0 100.0
Impact (ii) ..... 2,393 13.3 32.6 20.9 33.2 100.0
Impact (iii) ... 1,673 24.9 29.9 16.7 28.5 100.0
IMPact (iV) .oooeeeereeeeeeeereeeeeeen 220 10.5 28.6 241 36.8 100.0
Overall Impact:
POSItIVE ..o 4,687 13.8 31.8 20.7 33.8 100.0
Negative ......cccovveeiereeeereeeeen 1,890 23.3 29.8 17.6 294 100.0
BOth e 6,577 16.5 31.2 19.8 325 100.0

*Impact (i) = Current large businesses gaining small status; Impact (ii) = Current small businesses extending small status; Impact (iii) = Cur-
rent small businesses losing small status; Impact (iv) = Current small businesses shortening small status.

It is highly notable that the
distribution of impacted firms by the
number of NAICS codes, as shown in
Table 3, is very different as compared to
a similar distribution based on the
overall matched and total 2018 SAM
data (see Table 2), especially with
respect to firms with only one NAICS
code and those with more than 5 NAICS
codes. For example, more than 40
percent of all firms in the overall data
were associated with only one NAICS
code, as compared to less than 20
percent among impacted firms.
Similarly, firms with more than 5
NAICS codes accounted for about 20
percent of all firms in the original data,
as compared to more than 50 percent

among impacted firms. It is also notable
that NAICS Sectors 54, 56, and 23
together accounted for more than 70
percent of impacted firms (both
negatively and positively impacted),
with Sector 54 (Professional, Scientific
and Technical Services) accounting for
about 35 percent, Sector 23
(Construction) about 25 percent, and
Sector 56 (Administrative and Support,
Waste Management and Remediation
Services) about 12—13 percent.

Each of these impacts was then
multiplied by an applicable factor or
ratio, as shown in the last column of
Table 1, to obtain the respective impacts
corresponding to all firms in 2018 SAM
subject to at least one receipts-based
size standard. These results are

presented below in Table 4, “Impacts
from Changing the Averaging Period for
Receipts from 3 Years to 5 Years.” The
last column of the table shows the
percent of firms impacted relative to all
business concerns in 2018 SAM.

Because the SAM data only captures
businesses that are primarily interested
in Federal procurement opportunities,
the SAM-based results do not capture
the impacts the proposed change may
have on businesses participating in
various non-procurement programs that
apply to SBA’s receipts-based size
standards, such as SBA loan programs
and exemptions from compliance with
paperwork and other regulatory
requirements.

TABLE 4—IMPACTS FROM CHANGING THE AVERAGING PERIOD FOR RECEIPTS FROM 3 YEARS TO 5 YEARS

Firms :
: : Total to Total firms ) .
Impact 1 'mng:t%tﬁgdm matched impacted in ngilef |rSrrAsN:n % Impacted
ratio 2018 SAM
dataset
Entities only small under all NAICS code(s):
IMPACE (i) -eeveeerereeeeee e 1,255 1.903 2,389 293,524 0.8
Impact (iii) .... 1,176 1.903 2,238 293,524 0.8
IMPACE (IV) «ovevveeereeeceeeeeseeecteeeeeeeeeeeeseseseenses e eenaeneeeas 112 1.903 213 293,524 0.1
Entities other than small under all NAICS code(s):
IMPACE () wveverveereeereeeeeseeeeeteseeeeseeeeesseeeseeneeseenesnessenens 914 1.340 1,225 43,444 2.8
Entities small in some NAICS code(s) and other than
small in other(s):
IMPACE (i) cevereeieerrerree e 1,640 1.241 2,035 9,990 20.4
Impact (ii) ..... 1,138 1.241 1,412 9,990 141
Impact (iii) .... 497 1.241 617 9,990 6.2
IMPACE (IV) «evevveeerececeeeeeeeeeeeeeeeeeeeeeeeesse e eenees s enaeneeeas 108 1.241 134 9,990 1.3
Total impact by impact type:
IMPACE (i) weveeeeieeeee e 3,260 53,434 6.1
Impact (ii) ..... 3,801 303,514 1.3
Impact (iii) ... 2,855 303,514 0.9
IMPACE (IV) oo 347 303,514 0.1
Overall total by positive or negative impact: 2
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TABLE 4—IMPACTS FROM CHANGING THE AVERAGING PERIOD FOR RECEIPTS FROM 3 YEARS TO 5 YEARS—Continued

Firms i
: : Total to Total firms : :
Impact 1 'mrﬁaagﬁgdm matched impacted in Tgée;le |rSnAsN:n % Impacted
dataset ratio 2018 SAM
Positive [impact (i) or impact (if)] .......c.cocoeveverieenincennnn. 4,687 6,690 346,958 1.9
Negative [impact (iii) or impact (iv)] 1,890 3,197 346,958 0.9
Total IMPACt .......eoiiiiiie e 6,577 | oo, 9,887 346,958 2.8

1Impact (i) = Current large businesses gaining small business status; Impact (ii) = Current small businesses extending small status; Impact (iii)
= Current small businesses losing small status; Impact (iv) = Current small businesses shortening small status.

2Number of firms under overall positive, negative and total impacts refer to the number of unique firms. Some firms could appear in multiple
impact types and hence individual impacts may not add up to overall impact.

The Economic Census, combined with
the Census of Agriculture and County
Business Patterns Reports, provides for
each NAICS code information on the
number of total small and large
businesses subjected to a receipts-based
size standard. Based on the matched

SAM data, SBA computed percentages
of businesses impacted under each
impact category for each NAICS
industry subject to a receipts-based size
standard. By applying such percentages
to the 2012 Economic Census
tabulation, SBA estimated the number

of all businesses impacted under each
impact type for each NAICS code
subject to a receipts-based size standard.
These results are presented in Table 5,
“Impacts from Changing the Averaging
Period for Receipts from 3 Years to 5
Years (2012 Economic Census),” below.

TABLE 5—IMPACTS FROM CHANGING THE AVERAGING PERIOD FOR RECEIPTS FROM 3 YEARS TO 5 YEARS

[2012 Economic Census]

Total firms Estimate of %
Impact (in million) impacted firms Impacted

Impact (i) 271,505 7,822 2.9

Impact (ii) 6,896,633 62,822 0.9

Impact (jii) .... 6,896,633 62,662 0.9

13 g = Loz 3 (1Y TSROSO 6,896,633 5,945 0.1
Overall impact:

Positive [impact (i) Or iMPACE (ii)] .......eeiueeieieeeeeeee e e 7,168,138 70,644 1.0

Negative [impact (iii) Or imPaCct (IV)] .......cocieiiiiiiiiiec e e 7,168,138 68,607 1.0

LI ] 2= LN {437 = o PSRRI 7,168,138 139,251 1.9

1Impact (i) = Current large businesses gaining small status; Impact (ii) = Current small businesses extending small status; Impact (iii) = Cur-
rent small businesses losing small status; Impact (iv) = Current small businesses shortening small status.

Currently large or mid-size businesses
regaining small business status would
get various benefits as small business
concerns, including access to Federal
set-aside contracts, SBA’s guaranteed
loans and disaster assistance, reduced
patent fees, and exemptions from
various compliance and paperwork
requirements. With their small business
status extended, advanced small
businesses would continue to receive
such benefits for a longer period.
However, the proposed change may also
cause some small businesses to lose
their small business status in at least
one receipts-based size standard and
access to small business assistance,
especially Federal set-aside
opportunities.

c. The Baseline

OMB directs agencies to establish an
appropriate baseline to evaluate
benefits, costs, or transfer impacts of
regulatory actions and alternative
approaches considered, if any. The
baseline should represent the agency’s

best assessment of what the world
would look like absent the regulatory
action. For a new regulatory action
modifying an existing regulation (such
as changing the annual average receipts
calculation from 3 years to 5 years), a
baseline assuming no change to the
regulation (i.e., maintaining the status
quo) generally provides an appropriate
benchmark for evaluating benefits,
costs, or transfer impacts of proposed
regulatory changes and their
alternatives.

Based on the 2012 Economic Census
special tabulations (the latest available),
2012 County Business Patterns Reports
(for industries not covered by the
Economic Census), and 2012
Agricultural Census tabulations (for
agricultural industries), of a total of
about 7.2 million firms in all industries
with receipts-based size standards,
about 96 percent are considered small
and 4 percent other than small under
the 3-year annual receipts average.
Similarly, of 346,958 businesses that
were subject to at least one receipts-

based size standard and eligible for
Federal contracting, 87.5 percent were
small in at least one NAICS code and
12.5 percent other than small in all
NAICS codes.

Based on the data from the Federal
Procurement Data System—Next
Generation (FPDS-NG) for fiscal years
2015-2017, on average, about 88,770
unique firms in industries subject to
receipts-based size standards received at
least one Federal contract during that
period, of which 83 percent were small.
Businesses subject to receipts-based
standards received $182 billion in
annual average Federal contract dollars
during that period, of which nearly $64
billion or about 35 percent went to
small businesses. Of total dollars
awarded to small businesses subject to
receipts-based size standards, $45
billion or 71 percent was awarded
through various small business set-aside
programs and another 29 percent was
awarded through non-set aside
contracts.
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Based on SBA’s internal data on its
loan programs, small businesses subject
to receipts-based size standards
received, on an annual basis, a total of
nearly 58,600 7(a) and 504 loans for
fiscal years 2016—2018, totaling $24.5
billion, of which 85 percent was issued
through the 7(a) program and 15 percent
was issued through the CDC/504
program. During fiscal year 2018, small
businesses in those industries also
received about 11,350 loans through the

SBA’s Economic Injury Disaster Loan
(EIDL) program, totaling about $1.0
billion on an annual basis. Table 6,
“Baseline Analysis of Receipts-Based
Size Standards,” below, provides these
baseline results.

Besides set-aside contracting and
financial assistance discussed above,
small businesses also benefit through
reduced fees, less paperwork, and fewer
compliance requirements that are
available to small businesses through

Federal agencies that use SBA’s size
standards. However, SBA has no data to
estimate the number of small businesses
receiving such benefits. Similarly, due
to the lack of data, SBA is not able to
determine impacts the proposed rule
will have on small businesses
participating in other agencies’
programs that are subject to their own
size standards based on annual average
receipts.

TABLE 6—BASELINE ANALYSIS OF RECEIPTS-BASED SIZE STANDARDS

Measure Value
Total industries subject to receipts-based STANAAIAS ............oiiiiiiiii ettt sbe e s ees 518
Total firms subject to at least one receipts-based standard (million)—2012 Economic Census ......... 717
Total small firms subject to at least one receipts-based standard (million)—2012 Economic Census ................. 6.9
Total small firms subject to at least one receipts-based standard as % of total firms—2012 Economic Census 96.2
Total business concerns in SAM 1 (as of September 1, 2018) ......cooiiiiiiiiiiiee e 420,381
Total business concerns subject to a receipts-based size standard in at least one NAICS code 2 (SAM) ... 346,958
Total businesses that are small in at least one NAICS code subject to a receipts-based size standard ......... 303,514
Small business concerns as % of total business concerns subject to receipts-based standards (2018 SAM) 87.5
Average total number of unique Eligible vendors getting Federal contracts '—FPDS-NG (2015-2017) ......... 126,500
Average total number of unique firms with receipts-based size standards getting Federal contracts2—FPDS-NG (2015-2017) .. 88,770
Average total contract dollars awarded to business concerns, subject to receipts-based standards ($ billion) .........ccccooovrvevrnenee. $182
Average total small business contract dollars awarded to businesses subject to receipts-based standards ($ billion) $63.7
Small business dollars as % of total dollars awarded to firms subject to receipts-based standards ...........cccccceevneeenn. 34.9
Annual average number of 7(a) and 504 loans to businesses subject to receipts-based standards (2015-2018) . 58,569
Annual average amount of 7(a) and 504 loans ($ billion) (2015—2018) ......ccccceeeireeierieeneeere e $24.5
Number of EIDL loans to businesses subject to receipts-based size standards (2018) ... 11,345
Amount of EIDL 10ans ($ DillioN) .....ceoveiieiiiee e $1.0

1 Entities in SAM and FPDS—-NG presented above only include business concerns that can be eligible to qualify as small for Federal con-
tracting. That is, entities that can never qualify as small (e.g., foreign, not-for-profit and government entities) are excluded as they are not im-

pacted by this rule.

2 A business concern could appear in multiple NAICS industries involving both receipts-based and size standards and those based on other
measures (such as employees). Similarly, a business could be small in some industries and other than small in others.

As mentioned previously, businesses
that would regain or lose small business
status can be identified by comparing
their 5-year receipts average with the
size standard. That is, if the 5-year
receipts average of a firm currently
above the size standard is lower than
the applicable size standard, that firm
will gain or regain small business status.
Similarly, if the 5-year annual receipts
average of a currently small business is
higher than the size standard, that
business will lose its small business
status. However, to estimate the number
of small businesses that would benefit
by having their small business status
extended for a longer period or would
be penalized by having their small size
status shortened, SBA considered small
businesses whose 3-year annual average
receipts average was within 10 percent
below their receipts-based size
thresholds. Small businesses that are
not immediately impacted may be
impacted either negatively or positively
someday as they continue to grow and
approach the size standard threshold.

d. Benefits

The most significant benefits to
businesses from the proposed change in
the period for calculation of annual
average receipts from 3 years to 5 years
include: (i) Enabling some mid-size
businesses currently categorized above
their corresponding size standards to
gain or regain small business size status
and thereby qualify for participation in
Federal assistance intended for small
businesses, and (ii) allowing some
advanced and larger small businesses
close to their size thresholds to lengthen
their small business status for a longer
period and thereby continue their
participation in Federal small business
programs. These include SBA’s loan
programs, EIDL program, and Federal
procurement programs intended for
small businesses. Federal procurement
programs provide targeted, set-aside
opportunities for small businesses
under SBA’s various business
development and contracting programs,
including 8(a)/BD, HUBZone, WOSB,
EDWOSB, and SDVOSB programs.
Benefits accruing to businesses gaining
and extending small status are

presented below in Table 7, “Positive
Impacts of Changing the Averaging
Period for Receipts from 3 Years to 5
Years.” The results in Table 7 pertain to
businesses and industries subject to
receipts-based size standards only.

As shown in Table 7, of 43,444 firms
not currently considered small in any
receipts-based size standards, 3,260 (or
7.5 percent) would benefit from the
proposed change by gaining or regaining
small status under the 5-year receipts
average in at least one NAICS industry
that is subject to a receipts-based size
standard. Additionally, about 3,800 or
1.3 percent of small businesses within
10 percent below size standards would
see their annual receipts decrease under
the 5-year averaging period,
consequently enabling them to keep
their size status for a longer period.

Using the 2012 Economic Census,
SBA estimated that about 7,800 or 2.9
percent of currently large businesses
would gain or regain small status and
more than 62,800 or 0.9 percent of total
small businesses would see their small
business status extended for a longer
period as the result of this proposed
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of small businesses from which to draw
for their small business procurement
programs. Growing small businesses
that are close to exceeding the current
size standards will be able to retain their

rule. These results are shown in Table
7, below.

With more businesses qualifying as
small under the proposed change,
Federal agencies will have a larger pool

small business status for a longer period
under the 5-year receipts average,
thereby enabling them to continue to
benefit from the small business

programs.

TABLE 7—POSITIVE IMPACTS OF CHANGING THE AVERAGING PERIOD FOR RECEIPTS FROM 3 YEARS TO 5 YEARS

Large firms Small firms Total
Impact of proposed change gaining extending positive
small status small status impact

NO. Of IMPACEA INAUSTHES .....eeiiiiiieiieiie et 372 361 1420
No. of large firms becoming small or/and small firms extending small status—SAM (as of

SEPE 1, 20T8) ittt et e et et et et naneere e e 3,260 3,801 26,690
Large firms becoming small or/and small firms with extended small status as % of total large

or/and small firms in the baseline—SAM (as of Sept 1, 2018) ......cccceeviiriiiniiiiie e 7.5 1.3 1.9
No. of large firms becoming small or/and small firms extending small status—2012 Economic

(O7=T 41U O P O P RO P P URRUPPROPROY 7,822 62,822 70,644
Large firms becoming small or/and small firms extending small status as % of total large or/

and small firms in the baseline—2012 EcConomic CENSUS .........ccccevrieerieeriienieeieenee e 2.9 0.9 1.0
No. of large firms becoming small or/and small firms extending small status for small busi-

NEsS CONracts (FPDS—NG) ....ooooiiiiiiiiiiii et 910 838 21,700
Additional small business dollars available to newly qualified firms or/and current small firms

with extended small status ($ MillioN) .......cccovieririeiie e $961 $133 $1,094
Additional small business dollars as % total small business contract dollars in the baseline .... 1.5 0.2 1.7
No. of additional 7(a) and 504 loans to newly qualified firms or/and current small firms ex-

tending sSMall StATUS .....cc.ooiiiiii s 54 478 532
Additional 7(a) and 504 loan amount to newly qualified firms or/and current small firms ex-

tending small status ($ MIllION) .......coiriiiii e $22 $189 $211
Additional 7(a) and 504 loan amount as % of total EIDL loan amount in the baseline ............. 0.1 0.8 0.9
No. of additional EIDL loans to newly qualified for/firms and small firms extending small sta-

L0 USRS 21 84 105
Additional EIDL loan amount to newly qualified firms or/and small firms with extended small

SEALUS ($ MIMION) ...ttt ettt st see e e e s enesnesaesaeeenene $2.2 $7.8 $10.0
Additional EIDL loan amount as % of total loan amount in the baseline .............ccccccoevinein. 0.2 0.8 1.0

1Total impact represents total unique industries impacted to avoid double counting as some industries have large firms gaining small status

and small firms extending small status.

2 Total impact represents total unique firms impacted to avoid double counting as some firms may gain small business status in at least one
NAICS code, while extending small business status in at least one other NAICS code.

Based on the FPDS—NG data for fiscal
years 2015—2017, as shown in Table 7,
SBA estimates that those newly
qualified small businesses (i.e., large
businesses gaining small status) under
the proposed rule, if adopted, could
receive $961 million in small business
contract dollars annually under SBA’s
small business, 8(a)/BD, HUBZone,
WOSB, EDWOSB, and SDVOSB
programs. That represents a 1.5 percent
increase to total small business contract
dollars from the baseline. Additionally,
small businesses could receive
approximately $133 million in
additional small business contract
dollars because of extension of their
small business status, which is about a
0.2 percent increase from the total small

business contract dollars in the baseline.

That is, businesses gaining or extending
small business status could receive
about $1.1 billion in additional small
business contract dollars, which is a 1.7
percent increase to the total small
business dollars in the baseline.

Under SBA’s 7(a) and 504 loan
programs, based on the data for fiscal
years 2016—-2018, SBA estimates up to
about 54 SBA 7(a) and 504 loans

totaling nearly $22.0 million could be
made to these newly qualified small
businesses under the proposed change.
Additionally, small businesses could
receive up to 478 SBA 7(a) and 504
loans totaling $189 million due to the
extension of their size status. These are,
respectively, 0.1 percent and 0.8 percent
increases to the loan amount in the
baseline.

Newly qualified small businesses and
those with extended small business
status will also benefit from the SBA’s
EIDL program. Since the benefit
provided through this program is
contingent on the occurrence and
severity of a disaster in the future, SBA
cannot make a meaningful estimate of
this impact. However, based on the
historical trends of the EIDL data, SBA
estimates that, on an annual basis, the
newly defined small businesses under
the proposed change could receive
about 21 EIDL loans, totaling about $21
million. Similarly, extending small
business status for a longer period could
result in small businesses receiving 84
EIDL loans, totaling about $7.8 million.
These results are presented in Table 7,
above.

The added competition from more
businesses qualifying as small may
result in lower prices to the Federal
Government for procurements set aside
or reserved for small businesses, but
SBA cannot quantify this impact. Costs
could be higher when full and open
contracts are awarded to HUBZone
businesses that receive price evaluation
preferences. However, with agencies
likely setting aside more contracts for
small businesses in response to a larger
pool of small businesses under the
proposed change, HUBZone firms might
actually end up getting more set-aside
contracts and fewer full and open
contracts, thereby resulting in some cost
savings to agencies. While SBA cannot
estimate such costs savings, as it is
impossible to determine the number and
value of unrestricted contracts to be
otherwise awarded to HUBZone firms
that will be awarded as set-asides, such
cost savings are likely to be relatively
small as only a small fraction of full and
open contracts are awarded to HUBZone
businesses.

Additionally, the newly defined small
businesses, as well as those with a
longer small business status, would also
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benefit from reduced fees, less
paperwork, and fewer compliance
requirements but SBA has no data to
quantify this impact.

The proposed change will also
address some of the challenges and
uncertainties small businesses face in
the open market once they graduate
from their small business status. Small
and mid-size businesses experience a
considerable disadvantage in competing
for full and open contracts against large
businesses, including the largest in the
industry. These large businesses have
several competitive advantages over
small and mid-size firms, including vast
past performance qualifications and
experience, strong brand-name
recognition, a plethora of professional
certifications, security clearances, and
greater financial and marketing
resources. Small and mid-size
businesses cannot afford to maintain

these resources, leaving them at a
considerable disadvantage.

With contracts getting bigger, one
large set-aside contract could throw a
firm out of its small business size status,
thereby subjecting it to certain
requirements that apply to other-than-
small firms, such as developing
subcontracting plans. That firm may not
have the infrastructure, existing
business processes, and/or other
resources in place in order to comply
with such requirements. This may also
result in constant shuffling between
small and other-than-small status.

By allowing smaller mid-size
companies that have just exceeded the
size threshold to regain small business
status and advanced small businesses
close to size standards to prolong their
small business status for a longer
period, this proposed rule can expand
the pool of qualified small firms for
agencies to draw upon to meet their
small business requirements.

e. The Costs

As stated previously, the change
enacted under Public Law 115-324 may
not always and necessarily benefit every
small business concern. When
businesses’ annual revenues are
declining or when annual revenues for
the latest 3 years are lower than those
for the earliest 2 years of the 5-year
period, the 5-year average would be
higher than the 3-year average, thereby
ejecting small businesses out of their
small status sooner or rendering some
small businesses other than small
immediately. Such small businesses
would no longer be eligible for Federal
small business opportunities, such as
SBA’s loans, Federal small business
contracts, and other Federal assistance
available to small businesses. These
impacts are provided in Table 8,
“Negative Impacts from Changing the
Averaging Period for Receipts from 3
Years to 5 Years,” below.

TABLE 8—NEGATIVE IMPACTS FROM CHANGING THE AVERAGING PERIOD FOR RECEIPTS FROM 3 YEARS TO 5 YEARS

Small firms Small firms Total
Impact of proposed change losing shortening negative
small status small status impact
NO. Of INAUSEHES IMPACIEA ......oiiiiiiiiiiie ettt 370 184 1383
No. of small firms losing or/and shortening small status—SAM (as of Sept 1, 2018) ............... 2,855 347 23,197
Small firms losing or shortening small status as % of total small firms—SAM (as of Sept 1,

20T8) ettt R e e R e e R R e e Rt e e r e e n e reenenreennenn 0.9 0.1 1.1
No. of small firms losing or extending small status—2012 Economic Census ............cccccceueeeee. 62,662 5,945 68,607
Small firms losing or shortening small status as % of total small firms in the baseline—2012

ECONOMIC CENSUS ...ttt ettt ettt e n e eneeenean 0.9 0.1 1.0
No. of small firms losing or shortening small business eligibility for set-aside contracts—

FPDS—NG (2015717 eeiieiiiiie ettt ettt e et e st e e st e e s sneeeeanaeeeeanseeesnseeesneeeeanneeeenns 416 82 498
Small business dollars unavailable to small firms losing or shortening small status ($ million) $289 $46 $335
Small business dollars as % of total small business dollars in the baseline ...............ccccceee 0.5 0.07 0.5
No. of 7(a) and 504 loans unavailable to small firms losing or shortening small status ... 565 52 617
7(a) and 504 loan amount unavailable to small firms losing or shortening ($ million) ............... $256 $22 $278
Unavailable 7(a) and 504 loan amount as % of total loan amount in the baseline (baseline =

B24.5 DIIION) ..ttt ettt ettt et a et e e he e e be et e beers e reeasereereenraas 1.0 0.1 1.1
No. of EIDL loans unavailable to small firms losing or shortening small status .............ccccceeuee 100 21 121
Unavailable EIDL loan amount to small firms losing or extending small status ($ million) ........ $9.6 $2.2 $11.8
Unavailable EIDL loan amount as % of total EIDL loan amount in the baseline (baseline =

S1.0 DIIION) <ottt et b e et e b et e et eteeneeaeenneereennesbeennens 1.0 0.2 1.2

1Total impact represents total unique industries impacted to avoid double counting as some industries have small firms losing small status and

small firms shortening small status.

2Total impact represents total unique firms impacted to avoid double counting as some firms may gain small business status in at least one
NAICS code, while extending small business status in at least one other NAICS code.

SBA estimates that, of 303,514 firms
in 2018 SAM that were small under at
least one receipts-based size standard
based on the 3-year receipts average,
2,855 firms (or 0.9 percent) would lose
their small status and another 347 firms
(or 0.1 percent) would see their size
status shortened as a result of the
proposed change. Similarly, based on
the 2012 Economic Census data, about
62,650 firms would lose their small
business status and about 5,950 firms
would see their size status shortened,
which represent, respectively, 0.9

percent and 0.1 percent of total small
firms subject to a receipts-based size
standard.

Based on the contract awards data
from FPDS-NG for fiscal years 2015—
2017, businesses losing or shortening
small status would lose access to about
$335 million in Federal small business
contract collars, which is about a 0.5
percent decrease from the
corresponding value in the baseline.
Similarly, based on the SBA’s loan data
for fiscal years 2016—2018 and the
number of impacted firms from the

Economic Census, SBA estimates that
businesses losing or shortening small
status would also lose access to about
$277 million in SBA 7(a) and 504 loans
and $12 million in EIDL loans. These
are, respectively, 1.1 percent and 1.2
percent of the corresponding baseline
values.

Businesses losing small status and
those with size status shortened would
also be deprived of other Federal
benefits available, including reduced
fees and exemptions from certain
paperwork and compliance



29410

Federal Register/Vol. 84, No. 121/Monday, June 24, 2019/Proposed Rules

requirements. However, there exists no
data to quantify this impact.

Additionally, by enabling mid-size
businesses to regain small business
status and lengthening the small
business status of advanced and
successful larger small businesses, the
proposed rule may disadvantage smaller
small businesses in more need of
Federal assistance than their larger
counterparts in competing for Federal
opportunities. SBA frequently receives
concerns from smaller small businesses
that they also lack resources, past
performance qualifications and
expertise to be able to compete against
more resourceful, qualified and
experienced large small businesses for
Federal opportunities for small
businesses.

Besides having to register in SAM to
be able to participate in Federal
contracting and update the SAM profile
annually, small businesses incur no
direct costs to gain or retain their small
business status. All businesses willing
to do business with the Federal
Government have to register in SAM
and update their SAM profiles annually,
regardless of their size status. SBA
believes that a vast majority of
businesses that are willing to participate
in Federal contracting are already
registered in SAM. Furthermore, this
proposed rule does not establish the
new size standards for the first time;
rather, it merely proposes to modify the
calculation of annual average receipts
that apply to the existing size standards
in accordance with a statutory
requirement.

The proposed change may entail some
additional administrative costs to the
Federal Government because more
businesses may qualify as small for
Federal small business programs. For
example, there will be more firms
seeking SBA’s loans; more firms eligible
for enrollment in the Dynamic Small
Business Search (DSBS) database or in
certify.sba.gov; more firms seeking
certification as 8(a)/BD or HUBZone
firms or qualifying for small business,
WOSB, EDWOSB, and SDVOSB status;
and more firms applying for SBA’s 8(a)/
BD and All-Small Mentor-Protégé
programs. With an expanded pool of
small businesses, it is likely that Federal
agencies will set aside more contracts

for small businesses under the proposed
change. One may surmise that this
might result in a higher number of small
business size protests and additional
processing costs to agencies. However,
the SBA’s historical data on size
protests actually shows that the number
of size protests actually decreased after
an increase in the number of businesses
qualifying as small as a result of size
standards revisions as part of the first 5-
year review of size standards.
Specifically, on an annual basis, the
number of size protests dropped from
about 600 during fiscal years 2011-2013
(review of most receipts-based size
standards was completed by the end of
fiscal year 2013) to about 500 during
fiscal years 2014-2016. However, with
more years of data to be reviewed, 5-
year averaging may increase time
needed by size specialists to process a
size protest. Among those newly
defined small businesses seeking SBA’s
loans, there could be some additional
costs associated with compliance and
verification of their small business
status. However, small business lenders
have an option of using the tangible net
worth and net income based alternative
size standard instead of using the
industry-based size standard to establish
eligibility for SBA’s loans. For these
reasons, SBA believes that these added
administrative costs will be minor
because necessary mechanisms are
already in place to handle these added
requirements.

Additionally, some Federal contracts
may possibly have higher costs. With a
greater number of businesses defined as
small under the proposed change,
Federal agencies may choose to set aside
more contracts for competition among
small businesses only instead of using
full and open competition. The
movement of contracts from
unrestricted competition to small
business set-aside contracts might result
in competition among fewer total
bidders, although there will be more
small businesses eligible to submit
offers under the proposed change.
However, the additional costs associated
with fewer bidders are expected to be
minor since, by law, procurements may
be set aside for small businesses under
the 8(a)/BD, HUBZone, WOSB,
EDWQOSB, or SDVOSB programs only if

awards are expected to be made at fair
and reasonable prices.

Costs may also be higher when full
and open contracts are awarded to
HUBZone businesses that receive price
evaluation preferences. However, with
agencies likely setting aside more
contracts for small businesses in
response to the availability of a larger
pool of small businesses under the
proposed increases to size standards,
HUBZone firms might actually end up
getting fewer full and open contracts,
thereby resulting in some cost savings to
agencies. However, such cost savings
are likely to be minimal as only a small
fraction of unrestricted contracts are
awarded to HUBZone businesses.

f. Net Impact

As discussed elsewhere, the proposed
rule would result in four primary
impacts, which can be categorized as
either having a ‘positive impact’ or
‘negative impact’ on size status of both
currently large and small businesses.
Allowing some currently large firms to
gain small business status and some
advanced small firms to remain small
for a longer period represents the
positive impact of the proposed rule.
Causing some currently small firms to
lose or shorten their small business is
the negative impact.

Although businesses in a majority of
industries with receipts-based size
standards would be both positively and
negatively impacted by this proposed
rule, in totality the number firms with
positive impacts was generally greater
than the number of firms with negative
impacts. The proposed rule would
result in a net gain of about $759
million (or 1.2 percent) in Federal small
business dollars. However, due to the
relative sizes of the industries in terms
of the number of firms, the net impact
of the proposed rule on SBA loans was
slightly negative. SBA estimates a net
loss of 0.3 percent of 7(a) and 504 loans
and 0.2 percent of EIDL loans to small
firms as a result of changing the period
for calculating annual average receipts
from 3 years to 5 years. Net impacts of
the proposed rule are summarized in
Table 9, “Net Impact from Changing the
Averaging Period for Receipts from 3
Years to 5 Years,” below.

TABLE 9—NET IMPACT FROM CHANGING THE AVERAGING PERIOD FOR RECEIPTS FROM 3 YEARS TO 5 YEARS

Total Total Net
Impact of proposed change positive negative impact
impact impact
Total no. of impacted firms—SAM (as of Sept 1, 2018) ......ccoioiiiiiiiiee e 6,690 3,197 3,493
Impacted firms as % of total firms in the baseline—SAM (as of Sept 1, 2018) . 1.9 0.9 1.0
Number of impacted firms—2012 ECONOmMiC CENSUS ........cccevervvereeieenieeienienes 70,644 68,607 2,037
Impacted firms as % of total firms in the baseline—2012 Economic Census ........c..cccceevcvveene 1.0 1.0 0.03
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TABLE 9—NET IMPACT FROM CHANGING THE AVERAGING PERIOD FOR RECEIPTS FROM 3 YEARS TO 5 YEARS—

Continued
Total Total Net
Impact of proposed change positive negative impact
impact impact P

Number of impacted firms eligible for set-aside contracts (FPDS—NG) .........cccccvviriiiriiiinenns 1,700 498 1,200
Small business dollars impacted ($ Million) .........ccccocerirerrininieree e $1,094 $335 $759
Small business dollars impacted as % total set-aside dollars in the baseline ... 1.7 0.5 1.2
Number of 7(a) and 504 loans impacted ..........cccccoeciriieiiiiiiineeeee e 532 617 -85
7(a) and 504 loan amount impacted ($ MIllIoN) .......eeoerieiereee e $211 $277 —$66
7(a) and 504 loan amount impacted as % of total 7(a) and 504 loan amount in the baseline .. 0.9 1.1 -0.3
NoO. Of EID 08NS IMPACIEA .....cotiiiiiiiiieiie ettt sb et sae et e e 105 121 —-16
EID loan amount impacted ($ million) $10.0 $11.8 -$1.8
EID loan amount impacted as % of total loan amount in the baseline ............cccceviiiinninenen. 1.0 1.2 -0.2

g. Transfer Impacts

The proposed change may result in
some redistribution of Federal contracts
between businesses gaining or
extending small status and large
businesses, and between businesses
gaining or extending small status and
other existing small businesses.
However, it would have no impact on
the overall economic activity since the
total Federal contract dollars available
for businesses to compete for will not
change. While SBA cannot quantify
with certainty the actual outcome of the
gains and losses from the redistribution
of contracts among different groups of
businesses, it can identify several
probable impacts in qualitative terms.
With the availability of a larger pool of
small businesses under the proposed
change, some unrestricted Federal
contracts may be set aside for small
businesses. As a result, large businesses
may lose access to some Federal
contracts. Similarly, some currently
small businesses may obtain fewer set-
aside contracts due to the increased
competition from some large businesses
qualifying as small and advanced small
businesses remaining small for a longer
period. This impact may be offset by a
greater number of procurements being
set aside for all small businesses. With
large businesses qualifying as small and
advanced larger small businesses
remaining small for a longer period
under the proposed rule, smaller small
businesses could face some
disadvantages in competing for set-aside
contracts against their larger
counterparts. However, SBA cannot
quantify these impacts.

B. Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. This action does not have
retroactive or preemptive effect.

C. Executive Order 13132

For purposes of Executive Order
13132, SBA has determined that this
proposed rule will not have substantial,
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, SBA
has determined that this proposed rule
has no federalism implications
warranting preparation of a federalism
assessment.

D. Executive Order 13563

Executive Order 13563 emphasizes
the importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. A description of the need for
this regulatory action and benefits and
costs associated with this action,
including possible distributional
impacts that relate to Executive Order
13563 is included above in the Benefit-
Cost Analysis under Executive Order
12866. Additionally, Executive Order
13563, Section 6, calls for retrospective
analyses of existing rules.

Following the enactment of Public
Law 115-324, SBA issued a public
notice advising business and contracting
communities that SBA must go through
a rulemaking process to implement the
new law and that businesses still must
report their receipts based on a 3-year
average until SBA changes its
regulations. SBA updated the Small
Business Procurement Advisory Council
(SBPAC) at its March 26, 2019, and
April 23, 2019, meetings about SBA’s
rulemaking process to implement Public
Law 115-324. On April 18, 2019, SBA
also presented an update on the
implementation of Public Law 115-324
at the 2019 Annual Government
Procurement Conference. Through
phone calls and emails, SBA also
advised business and contracting
communities and other interested

parties about the SBA’s process to
implement the new law.

Additionally, SBA issued a revised
draft white paper titled “Small Business
Size Standards: Revised Size Standards
Methodology’” and published a notice in
the April 27, 2018, issue of the Federal
Register (83 FR 18468) to advise the
public that the document is available for
public review and comments. The
Revised Size Standards Methodology
explains how SBA establishes, reviews,
and modifies its receipts-based and
employee-based small business size
standards. On April 11, 2019, SBA
published a Federal Register Notice (84
FR 14587) advising the public that the
Agency has issued the revised final
white paper.

E. Executive Order 13771

This proposed rule is not expected to
be an Executive Order 13771 regulatory
action because this proposed rule is not
significant under Executive Order
12866.

F. Initial Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this proposed rule, if adopted,
may have a significant impact on a
substantial number of small businesses
in industries subject to receipts-based
size standards. As described above, this
rule may affect small businesses in
those industries seeking Federal
contracts, loans under SBA’s 7(a), 504
and EIDL programs, and assistance
under other Federal small business
programs.

Immediately below, SBA sets forth an
initial regulatory flexibility analysis
(IRFA) of this proposed rule to address
the following questions: (1) What is the
need for and objective of the rule?; (2)
What is SBA’s description and estimate
of the number of small businesses to
which the rule will apply?; (3) What are
the projected reporting, record-keeping,
and other compliance requirements of
the rule?; (4) What are the relevant
Federal rules that may duplicate,



29412

Federal Register/Vol. 84, No. 121/Monday, June 24, 2019/Proposed Rules

overlap, or conflict with the rule?; and
(5) What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small businesses?

1. What are the need for and objective
of the rule?

Recently, Public Law 115-324
amended section 3(a)(2)(C)(ii)(II) of the
Small Business Act by modifying the
period for calculating annual average
receipts of business concerns providing
services in a proposed size standard
prescribed by an agency without
separate statutory authority to issue size
standards from 3 years to 5 years. This
proposed rule is needed to implement
Public Law 115-324 and to make
consistent changes to SBA’s definition
of annual receipts by amending the
SBA’s regulations on the calculation of
annual average receipts for all receipts-
based standards from over 3 years to
over 5 years.

2. What are SBA’s description and
estimate of the number of small
businesses to which the rule will apply?

This proposed rule applies to all
small businesses that are subject to a
receipts-based size standard. Based on
the 2012 Economic Census special
tabulations, 2012 County Business
Patterns Reports, and 2012 Agricultural
Census tabulations, of a total of about
7.2 million firms in all industries with
receipts-based size standards to which
the rule will apply, 6.9 million or about
96.0 percent are considered small under
the 3-year annual receipts average. Of
346,958 total concerns in SAM 2018 to
which the rule will apply, about
303,500 or 87.5 percent were small in at
least one NAICS industry with a
receipts-based size standard. Similarly,
based on the data from FPDS-NG for
fiscal years 2015—2017, on average,
about 88,770 unique firms in industries
subject to receipts-based size standards
received at least one Federal contract
during that period, of which 83 percent,
or 73,825 were small.

3. What are the projected reporting,
record-keeping and other compliance
requirements of the rule?

The proposed rule changes existing
reporting or record-keeping
requirements for small businesses. In
reporting receipts to SBA for an SBA
size determination, businesses will
report a 5-year average rather than a 3-
year average. To qualify for Federal
procurement and a few other programs
requires businesses to register in SAM
and to self-certify that they are small at
least once annually. Therefore,
businesses opting to participate in those

programs must comply with SAM
requirements. There are no costs
associated with SAM registration or
certification. Changing size standards
alters access to SBA’s programs that
assist small businesses but does not
impose a regulatory burden because
they neither regulate nor control
business behavior.

4. What are the relevant Federal rules,
which may duplicate, overlap or
conflict with the rule?

Under section 3(a)(2)(C) of the Small
Business Act, 15 U.S.C. 632(a)(2)(C),
Federal agencies must use SBA’s size
standards to define a small business,
unless specifically authorized by statute
to do otherwise. In 1995, SBA published
in the Federal Register a list of statutory
and regulatory size standards that
identified the application of SBA’s size
standards as well as other size standards
used by Federal agencies (60 FR 57988
(November 24, 1995)). SBA is not aware
of any Federal rule that would duplicate
or conflict with establishing size
standards.

However, the Small Business Act and
SBA’s regulations allow Federal
agencies to develop different size
standards if they believe that SBA’s size
standards are not appropriate for their
programs, with the approval of SBA’s
Administrator (13 CFR 121.903). The
Regulatory Flexibility Act authorizes an
Agency to establish an alternative small
business definition, after consultation
with the Office of Advocacy of the U.S.
Small Business Administration (5 U.S.C.
601(3)).

5. What alternatives will allow the
Agency to accomplish its regulatory
objectives while minimizing the impact
on small entities?

By law, SBA is required to develop
numerical size standards for
establishing eligibility for Federal small
business assistance programs. Other
than varying size standards by industry
and changing the size measures, no
practical alternative exists to the
systems of numerical size standards. As
stated elsewhere, the objective of this
proposed rule is to change SBA
regulations on the calculation of
business size in terms of annual average
receipts to implement Public Law 115—
324 and there are no other alternatives
to achieve that objective.

G. Paperwork Reduction Act

For purposes of the Paperwork
Reduction Act, 44 U.S.C. Chapter 35,
SBA has determined that this proposed
rule would amend an information
collection (SBA Form 355, Information
for Small Business Size Determination,

which was previously approved under
OMB Control Number 3245-0101). In
addition to seeking reinstatement of this
information collection, SBA will also
submit it to OMB for approval of the
changes described below. Certain
proposed revisions in Parts IIT and IV of
Form 355 address the change from 3
years to 5 years for calculating annual
average receipts. Other proposed
revisions to the form would be to delete
unnecessary questions, clarify certain
previously approved requests for
information, and in some instances, to
request additional information where
SBA has determined there is a
programmatic need. The proposed
deletions and clarifications, though not
required by the statute, will alleviate the
additional burden posed by changing
from 3 years to 5 years for calculating
annual average receipts.

First, SBA will amend the General
Instructions section to define “‘concern”
and “principal stockholders”; state that
separate affiliation rules apply in some
of SBA’s loan and research programs;
remove the requirement to identify a
labor surplus county, as well as obsolete
information about industries with
special size standards; and to include in
the certification a statement that
accompanying documentation is true
and correct.

Second, in Part 1, SBA will clarify
that the information relates to the
applicant business; add a checkbox for
the firm to identify its corporate
organization structure; require a firm to
disclose whether it is organized for
profit; and remove various obsolete or
unnecessary information regarding
county/city, purpose of the size
determination, the contracting agency,
the business’s major products or
services and shares of sales, addresses of
owners or officers, and recently
completed mergers. Part 1 will also be
amended to request ownership
information for owners that are entities
until the respondent identifies the
ultimate owners that are natural
persons.

Third, in Part IT, SBA will limit the
information requested about employees
to businesses that are being evaluated
under an employee-based size standard.

Fourth, in Part ITII, SBA will limit the
information request about receipts to
businesses that are being evaluated
under a receipts-based size standard.
SBA will add 2 additional lines to the
entries for annual receipts so that a
business that has been in business for 5
years provides information about its
most recently competed 5 fiscal years.

Fifth, in Part IV, SBA will add that the
business must provide information for
any business that the applicant’s owner
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reports on a Schedule C or Schedule E
of the owner’s personal tax returns if the
owner or an immediate family member
has a controlling interest in the
business, remove the request for
addresses of individual owners and
managers, request ownership
information for owners that are entities
until the respondent identifies the
ultimate owners that are natural
persons, limit the request for employee
information to applicants being
evaluated under an employee-based size
standard, limit the information request
for receipts information to applicants
being evaluated under a receipts-based
size standard, and add two rows to the
receipts table so that the receipts of
acknowledged affiliates are reported
based on a 5-year average.

Sixth, in Part V, SBA will remove
requests about acknowledged affiliates
that are covered in Part IV; delete
questions about performance of work on
the contract, financial impact of
termination for default, and specific
terms and conditions of the contract;
and add a question about actual or
proposed subcontracts between the
applicant and any of its alleged
affiliates.

SBA determines that these changes to
the information collection will cause the
paperwork burden to remain at 4 hours.
The changes will require a business in
an industry with a receipts-based size
standard to gather information about the
business’s 5 prior fiscal years and
complete information about its 5 prior
fiscal years and the 5 prior fiscal years
for acknowledged affiliates. However, a
business with a receipts-based size
standard will not complete information
about its number of employees.
Similarly, a business with an employee-
based size standard will not complete
information about its receipts.
Additionally, SBA has removed all
requests for the addresses of individual
owners and managers, and deleted 3
questions from Part V.

The deadline and method for
submitting comments are as stated
above in the DATES and ADDRESSES
sections, respectively. The title,
summary of the amended information
collection, description of respondents,
and an estimate of the reporting burden
are discussed below. Included in the
estimate is the time for reviewing
instructions, searching existing data,
and completing and reviewing each
collection of information.

1. Title and Description: SBA Form
355, Information for Small Business
Size Determination. The information
provided in this form will be used by
SBA for a size determination of a
business applying for assistance

available to small businesses under any
program administered by this Agency,
except for its SBIC Program which uses
SBA Form 480, or at the request of
another Federal agency for purposes of
its small business program.

Need and Purpose: This information
collection is necessary for SBA to,
among other things, evaluate the
eligibility of an applicant for SBA’s
small business programs.

OMB Control Number: 3245-0101.

Description of and Estimated Number
of Respondents: This information will
be collected from small businesses
seeking an SBA determination of size.
Based on historical information, SBA
estimates this number to be between 500
and 600 each year.

Estimated Response Time: 4 hours.

Total Estimated Annual Hour Burden:
2,000-2,400.

SBA invites comments on: (1)
Whether the proposed changes to this
collection of information are necessary
for the proper performance of SBA’s
functions, including whether the
information will have a practical utility;
(2) the accuracy of SBA’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Reporting
and recordkeeping requirements, Small
businesses.

For the reasons set forth in the
preamble, SBA proposes to amend 13
CFR part 121 as follows:

PART 121—SMALL BUSINESS SIZE
REGULATIONS

m 1. The authority citation for part 121
continues to read as follows:

Authority: 15 U.S.C. 632, 634(b)(6), 662,
and 694a(9).

2.In §121.104 revise the second

sentence of paragraphs (a), paragraphs
(c) and (d)(3) to read as follows:

§121.104 How does SBA calculate annual
receipts?

(a) * * * Generally, receipts are
considered ‘“‘total income” (or in the
case of a sole proprietorship “gross

income”) plus “cost of goods sold” as
these terms are defined and reported on
Internal Revenue Service (IRS) tax
return forms (such as Form 1120 for
corporations; Form 11208 for S
corporations; Form 1120, Form 1065 or
Form 1040 for LLCs; Form 1065 for
partnerships; Form 1040, Schedule F for
farms; Form 1040, Schedule C for other
sole proprietorships) * * *

* * * * *

(c) Period of measurement. (1) Annual
receipts of a concern that has been in
business for 5 or more completed fiscal
years means the total receipts of the
concern over its most recently
completed 5 fiscal years divided by 5.

(2) Annual receipts of a concern
which has been in business for less than
5 complete fiscal years means the total
receipts for the period the concern has
been in business divided by the number
of weeks in business, multiplied by 52.

(3) Where a concern has been in
business 5 or more complete fiscal years
but has a short year as one of the years
within its period of measurement,
annual receipts means the total receipts
for the short year and the 4 full fiscal
years divided by the total number of
weeks in the short year and the 4 full
fiscal years, multiplied by 52.

(d) Annual receipts of affiliates.

* * * * *

(3) If the business concern or an
affiliate has been in business for a
period of less than 5 years, the receipts
for the fiscal year with less than a 12-
month period are annualized in
accordance with paragraph (c)(2) of this
section. Receipts are determined for the
concern and its affiliates in accordance
with paragraph (c) of this section even
though this may result in using a
different period of measurement to
calculate an affiliate’s annual receipts.

* * * * *

m 3. Amend by § 121.903 by revising
paragraphs (a)(1)(ii) as follows:

§121.903 How may an agency use size
standards for its programs that are different
than those established by SBA?

(a) * *x %

(1) * *x %

(i) * % %

(ii) The size of a services concern by
its average annual receipts over a period
of at least 5 years, determined according
to §121.104;

* * * * *

Dated: June 6, 2019.
Christopher M. Pilkerton,
Acting Administrator.
[FR Doc. 2019-12754 Filed 6—21-19; 8:45 am]
BILLING CODE P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0444; Product
Identifier 2019-NM-028—-AD]

RIN 2120-AA64

Airworthiness Directives; Various
Transport Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
various transport airplanes. This
proposed AD was prompted by reports
of smoke and fumes in the flight deck.
This proposed AD would require
modification of certain universal serial
bus (USB) receptacles located in the
flight deck. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this proposed AD by August 8, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Fokker Services
B.V., Technical Services Dept., P.O. Box
1357, 2130 EL Hoofddorp, the
Netherlands; telephone +31 (0)88—6280—
350; fax +31 (0)88—6280—111; email
technicalservices@fokker.com; internet
http://www.myfokkerfleet.com. You may
view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0444; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3225.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0444; Product
Identifier 2019—-NM-028—-AD"’ at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments
received, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact the FAA receives about this
NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2018—
0259R1, dated February 7, 2019
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for the following airplanes on
which certain USB receptacles were
installed using certain Fokker service
information:

e Fokker Services B.V. Model F.27
Mark 050 airplanes.

o Fokker Services B.V. Model F.28
Mark 3000 airplanes.

o Fokker Services B.V. Model F28
Mark 0070 and Mark 0100 airplanes.

e Airbus SAS Model A318-111
airplanes.

e Airbus SAS Model A319-111, -112,
—114, —-115, and —132 airplanes.

e Airbus SAS Model A320-211, —212,
—214,-231,-232, and —251N airplanes.

e Airbus SAS Model A321-211, -231,
—232,-251N and —253N airplanes.

e Airbus SAS Model A330-202, —223,
—243, -322 and —343 airplanes.

e Airbus SAS Model A340-312 and
—313 airplanes.

e ATR—GIE Avions de Transport
Régional Model ATR42-500 airplanes.

e ATR—GIE Avions de Transport
Régional Model ATR72-212 and —212A
airplanes.

¢ The Boeing Company Model 737—
300, —400, —500, —700, —800 and —900ER
series airplanes.

e The Boeing Company Model 757—
200 series airplanes.

e The Boeing Company Model 767—
200 and —300 series airplanes.

e The Boeing Company Model 777-
200LR series airplanes.

e Bombardier, Inc., Model CL-600-
2B16 (601-3A, 601-3R, and 604
Variants) airplanes.

e Bombardier, Inc., Model CL-600—
2C10 (Regional Jet Series 700, 701 &
702) airplanes.

¢ Bombardier, Inc., Model DHC-8—
202,-311, -315 and —402 airplanes.

The MCALI states:

Several occurrences on various aeroplanes
have been reported of smoke and fumes in
the cockpit, due to overheating of an
Electronic Flight Bag (EFB) [universal serial
bus] USB receptacle, which had been
installed by [Fokker Services] FS
Supplemental Type Certificate (STC),
[service bulletin] SB, or minor modification,
either an Engineering Change Request (ECR)
or Compliance Record Report (CRR), as
applicable. Investigation results revealed that
each of these events was caused by a short
circuit in the EFB charging cable.

This condition, if not corrected, could lead
to further events of smoke/fumes in the
cockpit, possibly resulting in excessive flight
crew workload and/or injury to flight deck
occupants.

To address this unsafe condition, the USB
manufacturer developed a modification
(change to USB receptacle [part number] P/
N LS03-05050-B), and Fokker Services
published the applicable SB/EB to provide
those modification instructions, installing
current limiting and overheat protection.

For the reason described above, EASA
issued AD 2018-0259 to require modification
of each affected part. That [EASA] AD also
prohibited (re)installation of affected parts.

Since that [EASA] AD was issued, FS
issued Revision 2 of EBA320-0167 and
Revision 1 of EBDHC8-0035, redefining the
affected aeroplanes. It was determined that
aeroplanes with EBA320-0151 embodied are
not affected, as this involves a USB power
supply from another manufacturer. It was
also determined that aeroplanes with FS
EBDHC8-0033 embodied (part of EASA STC
10046185) are not affected by the [EASA] AD,
as that mod is a holder-only installation. This
[EASA] AD is revised accordingly.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0444.
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Related Service Information Under 1
CFR Part 51

Fokker Services B.V. has issued the
following service information, which
describes procedures for modifying the
electronic flight bag USB receptacles
located in the flight deck, including
current limiting and overheat
protection. These documents are
distinct since they apply to different
airplane models.

e Fokker Services F28 Generic
Service Bulletin SBF28—-46—-002,
Revision 0, dated July 27, 2018.

e Fokker Services F50/60 Generic
Service Bulletin SBF50—46—-006,
Revision 0, dated July 27, 2018.

e Fokker Services F100/700 Generic
Service Bulletin SBF100-46-008,
Revision 0, dated July 27, 2018.

e Fokker Services Engineering
Bulletin EBA320-0167, Revision 2,
dated December 13, 2018.

e Fokker Services Engineering
Bulletin EBA330-0011, Revision 0,
Sequence 9, dated July 27, 2018.

o Fokker Services Engineering
Bulletin EBA340-0005, Revision 0,
Sequence 8, dated July 27, 2018.

o Fokker Services Engineering
Bulletin EBAT72-0013, Revision 0,
Sequence 7, dated July 27, 2018.

o Fokker Services Engineering
Bulletin EBB737-0156, Revision 3,
dated February 25, 2019.

o Fokker Services Engineering
Bulletin EBB757—-0020, Revision 1,
dated October 2, 2018.

e Fokker Services Engineering
Bulletin EBB767-0023, Revision 1,
dated October 3, 2018.

o Fokker Services Engineering
Bulletin EBB777-0009, Revision 1,
dated October 3, 2018.

o Fokker Services Engineering
Bulletin EBCL60-0010, Revision 1,
dated August 30, 2018.

o Fokker Services Engineering
Bulletin EBDHC8-0035, Revision 1,
dated December 13, 2018.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed Requirements of This NPRM

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance

The FAA estimates that this proposed
AD affects 14 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
3 WOrk-hours x $85 Per NOUr = $255 ......c.eccuiiuieieiieeieste ettt ettt sae e s nas *$0 $255 $3,570

*The FAA has received no definitive data on the parts costs for the required actions.

According to the manufacturer, some
or all of the costs of this proposed AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all known costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an

unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended] (a) Comments Due Date (c) Applicability

m 2. The FAA amends § 39.13 by adding We must receive comments by August 8, _ This AD applies to the airplanes identified

the following new airworthiness 2019. m ﬁ.g}lre lto paragraph (c) of thl.s AD,

directive (AD): certificated in any category, having an

lrective ’ (b) Affected ADs affected part (defined in paragraph (g) of this

Transport Category Airplanes: Docket No. None. AD) installed as specified in the applicable
FAA-2019-0444; Product Identifier service information identified in figure 1 to
2019-NM—028—AD. paragraph (c) of this AD.

BILLING CODE 4910-13-P
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Figure 1 to paragraph (c) of this AD — Detailed Applicability

Affected Airplanes, All Manufacturer
Serial Numbers

Fokker Modification Service Bulletin
(SB)/Engineering Bulletin (EB) Used to
Install Affected Part

Fokker Services B.V. Model F.27 Mark
050 airplanes

SBF50-46-004

Fokker Services B.V. Model F28 Mark
3000 airplanes

SBF28-46-001

Fokker Services B.V. Model F28 Mark
0070 and Mark 0100 airplanes

SBF100-46-003

Airbus SAS Model A318-111 airplanes;
Model A319-111, -112, -114, -115, and
-132 airplanes; Model A320-211, -212,
-214,-231, -232, and -251N airplanes; and
Model A321-211, -231, -232, -251N, and
-253N airplanes

EBA319-0025 or -0032; EBA320-0044,
-0049, -0059, -0064, -0095, -0097, -0105,
-0108, -0124, 0126, -0139, -0140, -0141,
-0145, -0150, -0156, -0158, -0160, or -0164

Airbus SAS Model A330-202, -223, -243,
-322, and -343 airplanes

EBA330-0004, -0005, or -0007

Airbus Model A340-312 and -313
airplanes

EBA340-0001 or -0004

ATR — GIE Avions de Transport Régional
Model ATR42-500 airplanes; and Model
ATR72-212 and -212A airplanes

EBAT72-0006, -0007, -0008, -0010, or
-0011

The Boeing Company Model 737-300,
~400, -500, -700, -800 and -900ER series
airplanes

(EASA supplemental type certificate (STC)
10061825, which corresponds to FAA STC
ST03939NY) EBB737-0008, -0021, -0022,
-0023, -0025, -0031, -0032, -0041, -0044,
-0046, -0052, -0068, -0070, -0071, -0088,
~0094, -0096, -0098, -0099, -0108, -0113,
-0123, -0124, -0133, -0140, -0143, -0147,
-0148, -0149 or -0154

The Boeing Company Model 757-200
series airplanes

EBB757-0002, -0004, -0005, or -0010

The Boeing Company Model 767-200 and
-300 series airplanes

EBB767-0003, -0004, -0006, -0008, -0009,
-0010, -0011, -0014, -0015, or -0018

The Boeing Company Model 777-200LR
series airplanes

EBB777-0005 or -0007
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Affected Airplanes, All Manufacturer

Serial Numbers

Fokker Modification Service Bulletin
(SB)/Engineering Bulletin (EB) Used to
Install Affected Part

Bombardier, Inc., Model CL-600-2B16
(601-3A, 601-3R, and 604 Variants)
airplanes; and Model CL-600-2C10
(Regional Jet Series 700, 701 & 702)

airplanes

EBCL60-0005 or -0008

Bombardier, Inc., Model DHC-8-202,
-311, -315, and -402 airplanes

(EASA STC 10046185, which corresponds
to FAA STC ST03700NY) EBDHCS8-0019,
022, -0031, or -0034

BILLING CODE 4910-13-C

(d) Subject

Air Transport Association (ATA) of
America Code 46, Information systems.

(e) Reason

This AD was prompted by reports of smoke
and fumes in the flight deck. We are issuing
this AD to address smoke and fumes in the
flight deck, which could result in excessive
flightcrew workload and injury to flight deck
occupants.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Definition

For the purpose of this AD, an ““affected
part” is a universal serial bus (USB)
receptacle manufactured by Lone Star
Aviation, Corporation, having part number
LS03-05050-A.

(h) Modification

Within 12 months after the effective date
of this AD, modify each affected part in
accordance with the Accomplishment
Instructions of the applicable Fokker Services
B.V. service information identified in
paragraphs (h)(1) through (h)(13) of this AD.

(1) Fokker Services Engineering Bulletin
EBA320-0167, Revision 2, dated December
13, 2018.

(2) Fokker Services Engineering Bulletin
EBA330-0011, Revision 0, Sequence 9, dated
July 27, 2018.

(3) Fokker Services Engineering Bulletin
EBA340-0005, Revision 0, Sequence 8, dated
July 27, 2018.

(4) Fokker Services Engineering Bulletin
EBAT72-0013, Revision 0, Sequence 7, dated
July 27, 2018.

(5) Fokker Services Engineering Bulletin
EBB737-0156, Revision 3, dated February 25,
2019.

(6) Fokker Services Engineering Bulletin
EBB757-0020, Revision 1, dated October 2,
2018.

(7) Fokker Services Engineering Bulletin
EBB767-0023, Revision 1, dated October 3,
2018.

(8) Fokker Services Engineering Bulletin
EBB777-0009, Revision 1, dated October 3,
2018.

(9) Fokker Services Engineering Bulletin
EBCL60-0010, Revision 1, dated August 30,
2018.

(10) Fokker Services Engineering Bulletin
EBDHC8-0035, Revision 1, dated December
13, 2018.

(11) Fokker Services F28 Generic Service
Bulletin SBF28-46—-002, Revision 0, dated
July 27, 2018.

(12) Fokker Services F50/60 Generic
Service Bulletin SBF50—46—006, Revision 0,
dated July 27, 2018.

(13) Fokker Services F100/700 Generic
Service Bulletin SBF100-46—-008, Revision 0,
dated July 27, 2018.

(i) Parts Installation Prohibition

After modification of an airplane as
required by paragraph (h) of this AD, no
person may install an affected part on that
airplane.

(j) Credit for Previous Actions

This paragraph provides credit for the
actions specified in paragraph (h) of this AD,
if those actions were performed before the
effective date of this AD using the service
information specified in paragraphs (j)(1)
through (j)(7) of this AD.

(1) Fokker Services Engineering Bulletin
EBA320-0167, Revision 1, dated August 30,
2018.

(2) Fokker Services Engineering Bulletin
EBDHC8-0035, Revision 0, dated July 27,
2018.

(3) Fokker Services Engineering Bulletin
EBB737-0156, Revision 1, dated August 30,
2018.

(4) Fokker Services Engineering Bulletin
EBB737-0156, Revision 2, dated October 3,
2018.

(5) Fokker Services Engineering Bulletin
EBB757-0020, Revision 0, dated July 27,
2018.

(6) Fokker Services Engineering Bulletin
EBB767-0023, Revision 0, dated July 27,
2018.

(7) Fokker Services Engineering Bulletin
EBB777-0009, Revision 0, dated July 27,
2018.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (1)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Fokker Services B.V.’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2018-0259R1, dated
February 7, 2019, for related information.
This MCAI may be found in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2019-0444.

(2) For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3225.

(3) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 1357,
2130 EL Hoofddorp, the Netherlands;
telephone +31 (0)88-6280-350; fax +31
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(0)88-6280—111; email technicalservices@
fokker.com; internet http://
www.myfokkerfleet.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on June
4, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13084 Filed 6—21-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0395; Product
Identifier 2019-NE-11-AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Canada Corp. Turboprop
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Pratt & Whitney Canada Corp.
(P&WC) PW150A turboprop engines.
This proposed AD was prompted by a
determination by the manufacturer that
certain PW150A engine high-pressure
(HP) centrifugal impellers may exhibit a
material microstructure anomaly that
has a potential to adversely affect the
low cycle fatigue characteristics of the
part. This proposed AD would require
replacement of the affected HP
centrifugal impellers. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by August 8, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202 493 2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12 140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5

p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Pratt & Whitney
Canada Corp., 1000 Marie-Victorin,
Longueuil, Quebec, Canada, J4G 1A1;
phone: 800-268-8000; fax: 450—647—
2888; internet: http://www.pwe.ca. You
may view this service information at the
FAA, Engine and Propeller Standards
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call 781-238-7759.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0395; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this NPRM, the
mandatory continuing airworthiness
information (MCAI), the regulatory
evaluation, any comments received, and
other information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Barbara Caufield, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7146; fax: 781-238-7199;
email: barbara.caufield@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0395; Product
Identifier 2019-NE-11-AD” at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact we receive about this NPRM.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued AD CF-2018-12,
dated April 27, 2018 (referred to after
this as “the MCAI”), to address the

unsafe condition on these products. The
MCAI states:

Pratt & Whitney Canada (P&WC) has
determined that certain PW150A engine HP
centrifugal impellers, part number (P/N)
3049127-01, may exhibit a material
microstructure anomaly which has a
potential to adversely affect the low cycle
fatigue (LCF) characteristics of the part,
resulting in a lower LCF life than currently
published in the engine model’s
Airworthiness Limitations. The identified
discrepancy was related to specific parts
having been exposed to inappropriate
temperature levels during the manufacturing
process.

To address the subject potential material
microstructure problem, P&WC issued SB
35331 Initial Issue, dated 16 March 2016, and
then subsequently Revision 1, dated 3 May
2016, to recommend replacement of specific
impeller serial numbers prior to the parts
reaching the determined thresholds.
Subsequent to the release of the SB, P&«WC
voluntarily initiated a fleet campaign to
achieve this objective.

The actions specified by this AD are to
ensure that HP centrifugal impellers with this
potential material anomaly condition are
contained in order to prevent severe engine
damage and possible aeroplane damage
caused by an impeller failure.

You may obtain further information
by examining the MCAI in the AD
docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0395.

Related Service Information Under 1
CFR Part 51

The FAA reviewed P&WC Service
Bulletin (SB) PW150-72-35331,
Revision No. 1, dated May 3, 2016. The
SB describes procedures for
replacement of the affected HP
centrifugal impeller. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of Canada and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with Canada, they have
notified us of the unsafe condition
described in the MCAI and service
information referenced in this proposed
AD. The FAA is proposing this AD
because we evaluated all the relevant
information provided by Transport
Canada Civil Aviation and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.


mailto:technicalservices@fokker.com
mailto:technicalservices@fokker.com
http://www.myfokkerfleet.com
http://www.myfokkerfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:barbara.caufield@faa.gov
http://www.pwc.ca

29420

Federal Register/Vol. 84, No. 121/Monday, June 24, 2019/Proposed Rules

Proposed AD Requirements

This proposed AD would require
replacement of affected HP centrifugal
impellers.

Differences Between This Proposed AD
and the MCAI or Service Information

P&WC SB No. PW150-72-35331,
Revision No. 1, dated May 3, 2016 (“the
SB”), indicates HP centrifugal impellers
with serial numbers (S/Ns) listed in
Table 1 of the SB should be removed

prior to March 31, 2016 (15 days after
the issue date of P&WC SB No. 35331,
Initial Issue) and HP centrifugal
impellers with S/Ns listed in Table 2 of
the SB should be removed within 150
flight cycles or prior to accumulating
8,000 flight cycles since new. Our
proposed AD would require removal of
only the HP centrifugal impellers with
S/Ns listed in Table 2 of the SB since
the HP centrifugal impellers with S/Ns
listed in Table 1 have already been
removed from service. Our proposed AD

ESTIMATED COSTS

is consistent with the SB and the MCAI
in prohibiting the installation of any HP
centrifugal impeller listed in Table 1 or
Table 2 of the SB after the effective date
of the proposed AD.

Costs of Compliance

The FAA estimates that this proposed
AD affects 20 engines installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this proposed AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replace HP centrifugal impeller ..................... 100 work-hours x $85 per hour = $8,500 ...... $201,921 $210,421 $4,208,420

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.
Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or

on the distribution of power and
responsibilities among the various
levels of government.
For the reasons discussed above, the
FAA certifies this proposed regulation:
(1) Is not a “significant regulatory
action” under Executive Order 12866,
(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Pratt & Whitney Canada Corp.: Docket No.
FAA-2019-0395; Product Identifier
2019-NE-11-AD.

(a) Comments Due Date

The FAA must receive comments by
August 8, 2019.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Pratt & Whitney Canada
Corp. (P&WC) PW150A turboprop engines
with a high-pressure (HP) centrifugal
impeller, part number (P/N) 304912701,
installed.

(d) Subject

Joint Aircraft System Component (JASC)
7230, Turbine Engine Compressor Section.

(e) Unsafe Condition

This AD was prompted by a determination
by the manufacturer that certain PW150A
engine HP centrifugal impellers may exhibit
a material microstructure anomaly that has a
potential to adversely affect the low cycle
fatigue characteristics of the part. The FAA
is issuing this AD to prevent failure of certain
HP centrifugal impeller. The unsafe
condition, if not addressed, could result in
uncontained release of the HP centrifugal
impeller, damage to the engine, and damage
to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Remove HP centrifugal impeller, P/N
3049127-01, with any serial number listed in
Table 2 of P&WC Service Bulletin (SB) No.
PW150-72-35331, Revision No. 1, dated May
3, 2016, prior to accumulating 8,000 flight
cycles since new or within 150 flight cycles
after the effective date of this AD, whichever
occurs later, and replace with a part eligible
for installation.

(h) Installation Prohibition

After the effective date of this AD, do not
install an HP centrifugal impeller, P/N
3049127-01, with any serial number listed in
Table 1 or 2 of P&«WC SB No. PW150-72—
35331, Revision No. 1, dated May 3, 2016,
onto any engine.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
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if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ECO Branch, send it to
the attention of the person identified in
paragraph (j)(1) of this AD. You may email
your request to: ANE-AD-AMOC@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Barbara Caufield, Aerospace
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: 781—
238-7146; fax: 781-238-7199; email:
barbara.caufield@faa.gov.

(2) Refer to Transport Canada Civil
Aviation (TCCA) AD CF-2018-12, dated
April 27, 2018, for more information. You
may examine the TCCA AD in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating it in Docket No.
FAA-2019-0395.

(3) For service information identified in
this AD, contact Pratt & Whitney Canada
Corp., 1000 Marie-Victorin, Longueuil,
Quebec, Canada, J4G 1A1; phone: 800-268—
8000; fax: 450-647-2888; internet: http://
www.pwc.ca. You may view this referenced
service information at the FAA, Engine and
Propeller Standards Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.

Issued in Burlington, Massachusetts, on
June 17, 2019.
Robert J. Ganley,

Manager, Engine and Propeller Standards
Branch, Aircraft Certification Service.

[FR Doc. 2019-13193 Filed 6-21-19; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0443; Product
Identifier 2019-NM-056—AD]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus SAS Model A320-251N
and A321-253N airplanes. This
proposed AD was prompted by reports
of cracks on the pylon block seals. This

proposed AD would require
replacement of the pylon block seals, as
specified in a European Aviation Safety
Agency (EASA) AD, which will be
incorporated by reference. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by August 8, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For the material identified in this
NPRM that will be incorporated by
reference (IBR), contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at http://
www.regulations.gov.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0443; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
phone and fax: 206-231-3223.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA—-2019-0443; Product
Identifier 2019-NM-056—AD"" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The agency will consider all
comments received by the closing date
and may amend this NPRM based on
those comments.

The FAA will post all comments,
without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
NPRM.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0068, dated March 27, 2019
(“EASA AD 2019-0068"") (also referred
to as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for certain Airbus SAS Model A320-
251N and A321-253N airplanes. The
MCALI states:

Cracks have been reported on pylon block
seals of aeroplanes in final assembly line.
Investigation results identified a
manufacturing issue, leading to lack of
thickness of seal on the engines and,
eventually, cracks on pylon block seals.
Affected aeroplanes have also been
identified.

This condition, if not corrected, could
reduce the firewall integrity function
between the pylon and the nacelle.

To address this potential unsafe condition,
Airbus issued the SB [Airbus Service Bulletin
A320-54-1040, dated April 20, 2018],
providing replacement instructions.

For the reasons described above, this
[EASA] AD requires replacement of pylon
block seals.

Related IBR Material Under 1 CFR Part
51

EASA AD 2019-0068 describes
procedures for replacement of the pylon
block seals. This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
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country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the agency has
been notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the agency evaluated all
pertinent information and determined
an unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Proposed Requirements of This NPRM

This proposed AD would require
accomplishing the actions specified in
EASA AD 2019-0068 described
previously, as incorporated by
reference, except for any differences

identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA worked with Airbus
and EASA to develop a process to use
certain EASA ADs as the primary source
of information for compliance with
requirements for corresponding FAA
ADs. As a result, the FAA expects that
EASA AD 2019-0068 will be
incorporated by reference in the FAA
final rule. This proposed AD would,
therefore, require compliance with the
provisions specified in EASA AD 2019-
0068, through that incorporation, except

for any differences identified as
exceptions in the regulatory text of this
proposed AD. Service information
specified in EASA AD 2019-0068 that is
required for compliance with EASA AD
2019-0068 will be available on the
internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2019-0443 after the FAA final
rule is published.

Costs of Compliance

The FAA estimates that this proposed
AD would affect 9 airplanes of U.S.
registry. The agency estimates the
following costs to comply with this
proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
2 WOrk-hours x $85 Per NOUr = $170 ..cuiiieeciee et e e esre e es $5,300 $5,470 $49,230

According to the manufacturer, some
or all of the costs of this proposed AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the agency has
included all known costs in the cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance

and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Will not affect intrastate aviation
in Alaska; and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

Airbus SAS: Docket No. FAA-2019-0443;
Product Identifier 2019-NM-056—AD.

(a) Comments Due Date

The FAA must receive comments by
August 8, 2019.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Airbus SAS Model
A320-251N and A321-253N airplanes,
certificated in any category, as identified in
European Aviation Safety Agency (EASA) AD
2019-0068, dated March 27, 2019 (“EASA
AD 2019-0068").

(d) Subject

Air Transport Association (ATA) of
America Code 54, Nacelles/pylons.

(e) Reason

This AD was prompted by reports of cracks
on the pylon block seals. The FAA is issuing
this AD to address cracks on pylon block
seals, which could reduce the firewall
integrity between the pylon and the nacelle.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Requirements

Except as specified in paragraphs (h) and
(i) of this AD: Comply with all required
actions and compliance times specified in,
and in accordance with, EASA AD 2019—
0068.

(h) Exceptions to EASA AD 2019-0068

(1) For purposes of determining
compliance with the requirements of this AD:
Where EASA AD 2019-0068 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) Where EASA AD 2019-0068 specifies
credit for actions “accomplished before the
effective date of this AD in accordance with
the instructions of the applicable Airplane
Maintenance Manual,” this AD provides
credit for actions “accomplished before the
effective date of this AD in accordance with
the instructions of an FAA-approved
maintenance or inspection program.”’

(3) The “Remarks” section of EASA AD
2019-0068 does not apply to this AD.

(i) No Reporting Requirement

Although the service information
referenced in EASA AD 2019-0068 specifies
to submit certain information to the
manufacturer, this AD does not include that
requirement.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(k) Related Information

(1) For information about EASA AD 2019—
0068, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; phone: +49
221 89990 6017; email: ADs@easa.europa.eu;
internet: www.easa.europa.eu. You may find
this EASA AD on the EASA website at
https://ad.easa.europa.eu. You may view this
EASA AD at the FAA, Transport Standards
Branch, 2200 South 216th St., Des Moines,
WA. For information on the availability of

this material at the FAA, call 206-231-3195.
EASA AD 2019-0068 may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0443.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; phone and fax: 206—-231—
3223.

Issued in Des Moines, Washington, on June
12, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13048 Filed 6-21-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2019-0425; Product
Identifier 2016—-NE-13—-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede airworthiness directive (AD)
2016—-24-08 which applies to all Rolls-
Royce plc (RR) RB211-Trent 875-17,
RB211-Trent 877—17, RB211-Trent
884-17, RB211-Trent 884B-17, RB211-
Trent 892-17, RB211-Trent 892B-17,
and RB211-Trent 895-17 model
turbofan engines. AD 2016—-24-08
requires repetitive inspections of the
engine upper fairing and repair or
replacement of any fairing that fails
inspection. Since the FAA issued AD
2016-24-08, RR has developed a
modification of the engine upper
bifurcation nose fairing assembly that
terminates the inspection requirements
of this AD. This proposed AD would
continue the repetitive inspections until
the terminating action is performed at
the next engine shop visit. The FAA is
proposing this AD to address the unsafe
condition on these products.
DATES: The FAA must receive comments
on this proposed AD by August 8, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Rolls-Royce plc,
Corporate Communications, P.O. Box
31, Derby, England, DE24 8BJ; phone:
011-44-1332-242424; fax: 011-44—
1332-249936; email: http://www.rolls-
royce.com/contact/civil team.jsp;
internet: https://customers.rolls-
royce.com/public/rollsroycecare. You
may view this service information at the
FAA, Engine and Propeller Standards
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call 781-238-7759.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0425; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
mandatory continuing airworthiness
information, the regulatory evaluation,
any comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Eugene Triozzi, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7148; fax: 781-238-7199;
email: Eugene.triozzi@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposed AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2019-0425;
Product Identifier 2016—NE-13—-AD" at
the beginning of your comments. The
FAA specifically invites comments on
the overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments we
receive, without change, to http://
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www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact we receive about this proposed
AD.

Discussion

The FAA issued AD 2016—-24-08,
Amendment 39-18725 (81 FR 86567,
December 1, 2016), (“AD 2016-24—08""),
for all RR RB211-Trent 875-17, RB211—
Trent 877—-17, RB211-Trent 884-17,
RB211-Trent 884B—-17, RB211-Trent
892—17, RB211-Trent 892B-17, and
RB211-Trent 895—-17 model turbofan
engines. AD 2016-24—08 requires
repetitive inspections of the engine
upper bifurcation fairing and repair or
replacement of any fairing that fails
inspection. AD 2016—24-08 resulted
from reports of cracking and material
release from an engine upper bifurcation
fairing. The FAA issued AD 2016-24—-08
to prevent failure of the engine fire
protection system, engine fire, and
damage to the airplane.

Actions Since AD 2016-24-08 Was
Issued

Since the FAA issued AD 2016—24—
08, RR has developed a modification of
the engine upper bifurcation nose
fairing assembly. Performance of this

modification terminates the repetitive
inspection requirements of this AD.
Also since the FAA issued AD 2016—24—
08, the European Union Aviation Safety
Agency (EASA) has issued AD 2018—
0088, dated April 18, 2018, which
requires repetitive inspections of the
engine upper bifurcation fairing until
modification of the engine upper
bifurcation nose fairing assembly at the
next engine shop visit.

Related Service Information Under 1
CFR Part 51

The FAA reviewed RR Service
Bulletin (SB) RB.211-72-J803, Revision
1, dated July 13, 2018, and Initial Issue,
dated December 7, 2017. This service
information describes procedures for
modification of the engine upper
bifurcation nose fairing assembly. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

The FAA reviewed RR Alert Non-
Modification Service Bulletin (NMSB)
RB.211-72—-AJ165, Revision 2, dated
August 21, 2018. This service
information provides guidance on upper
bifurcation fairing inspection locations.

ESTIMATED COSTS

The FAA also reviewed AMM TASK
70—20-02, Water Washable Fluorescent
Penetrant Inspection (Maintenance
Process 213), and OMat 632, high
sensitivity fluorescent penetrant
inspection. This service information
provides guidance on performing a
fluorescent penetrant inspection.

FAA’s Determination

The FAA is proposing this AD
because we evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Proposed AD Requirements

This proposed AD would retain the
repetitive inspection requirements of
AD 2016-24-08. This proposed AD
would also require modification of the
engine upper bifurcation nose fairing
assembly at the next engine shop visit
after the effective date of this AD.

Costs of Compliance

The FAA estimates that this proposed
AD affects 125 engines installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
INSPECHON ..o 3.25 work-hours x $85 per hour = $276.25 ... $0 $276.25 $34,531
Modification of engine upper bifurcation nose | 2 work-hours x $85 per hour = $170 ............. 50 220 27,500
fairing assembly.
The FAA estimates the following based on the results of the proposed might need these repairs or
costs to do any necessary repairs or inspection. The FAA has no way of replacements:
replacements that would be required determining the number of engines that
ON-CONDITION COSTS
Action Labor cost Parts cost Cost per
product
Repair of engine upper bifurcation fairing .................... 8 work-hours x $85 per hour = $680 ........ccecvevvreenenne $500 $1,180
Replacement of engine upper bifurcation fairing ......... 30 work hours x $85 per hour = $2,550 ........ccccevuennee. 500 3,050

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in

Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or

develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
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applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.
Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2016-24-08, Amendment 39-18725 (81
FR 86567, December 1, 2016), and
adding the following new AD:
Rolls-Royce plc: Docket No. FAA-2019—

0425; Product Identifier 2016—-NE—13—
AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by August 8, 2019.

(b) Affected ADs

This AD replaces AD 2016—24-08,
Amendment 39-18725 (81 FR 86567,
December 1, 2016).

(c) Applicability

This AD applies to all Rolls-Royce plc (RR)
RB211-Trent 875—-17, RB211-Trent 877-17,
RB211-Trent 884—17, RB211-Trent 884B-17,
RB211-Trent 892—-17, RB211-Trent 892B-17,
and RB211-Trent 895—-17 model turbofan
engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7130, Engine Fireseals.

(e) Unsafe Condition

This AD was prompted by reports of
cracking and material release from an engine
upper bifurcation fairing. The FAA is issuing
this AD to prevent failure of the engine fire
control system. The unsafe condition, if not
addressed could result in engine fire and
damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 7,500 engine flight hours (FHs)
since new, or since the last inspection, or
within 150 flight cycles (FCs) after the
January 5, 2017 (the effective date of AD
2016-24-08), whichever occurs later, inspect
the engine upper bifurcation fairing for
cracks or missing material. Use paragraph
(g)(3) of this AD to perform the inspection.

(2) Repeat the inspection required by
paragraph (g)(1) of this AD within every
7,500 engine FHs since last inspection.

(3) Inspect the engine upper bifurcation
fairing as follows.

Note 1 to paragraph (g)(3): Figure 1 of RR
Alert Non-Modification Service Bulletin
(NMSB) RB.211-72—AJ165, Revision 2, dated
August 21, 2018, provides guidance on upper
bifurcation fairing inspection locations.

(i) Visually inspect upper bifurcation
fairing seal face 22, seal support 23, and Zone
A for any cracks or material loss on the right
side.

(A) If fairing seal face 22 is found to have
released material, repair or replace the fairing
before further flight.

(B) If there is a single crack found on
fairing seal face 22, shorter than 6 mm, repair
or replace the fairing within 100 engine FCs,
or at the next shop visit, whichever occurs
sooner.

(C) If there is a single crack, longer than 6
mm, found on fairing seal face 22, repair or
replace the fairing within 15 engine FCs or
at the next shop visit, whichever occurs
sooner.

(D) If there are two or more cracks found
on fairing seal face 22, replace the fairing
within 15 engine FCs or at next shop visit,
whichever occurs sooner.

(E) If there is any cracking or material loss
found on seal support 23, replace the fairing
within 15 engine FCs or at next shop visit,
whichever occurs sooner.

(ii) If the visual inspection required by
paragraph (g)(3)(i) of this AD does not detect
any cracks, fluorescent penetrant inspect
Zone A.

(A) If a crack shorter than 6 mm is
detected, repair or replace the fairing within
100 engine FCs, or at the next shop visit,
whichever occurs sooner.

(B) If a crack longer than 6 mm is detected,
repair or replace the fairing within 15 engine
FCs or at the next shop visit, whichever
OCCurs sooner.

Note 2 to paragraph (g)(3)(ii): AMM TASK
70—20-02, Water Washable Fluorescent

Penetrant Inspection (Maintenance Process
213), and OMat 632, high sensitivity
fluorescent penetrant inspection, provide
guidance on performing a fluorescent
penetrant inspection.

(h) Mandatory Terminating Action

At the next engine shop visit after the
effective date of this AD, modify the upper
bifurcation fairing assembly in accordance
with the Accomplishment Instructions,
paragraph 3., of RR Service Bulletin (SB)
RB.211-72-J803, Revision 1, dated July 13,
2018, or Original Issue, dated December 7,
2017. Installation of a modified upper
bifurcation fairing assembly is terminating
action to the inspections required by
paragraphs (g)(1) through (g)(3) of this AD.

(i) Installation Prohibition

After the effective date of this AD do not
install an upper bifurcation fairing assembly,
part number FK25470, onto any engine.

(j) Definition

For the purpose of this AD, a “shop visit”
is defined as induction of an engine into the
shop for maintenance involving the
separation of pairs of major mating engine
flanges, except that the separation of engine
flanges solely for the purposes of
transportation without subsequent engine
maintenance does not constitute an engine
shop visit.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (1) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(1) Related Information

(1) For more information about this AD,
contact Eugene Triozzi, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7148; fax: 781-238-7199; email:
Eugene.triozzi@faa.gov.

(2) Refer to European Union Aviation
Safety Agency (EASA) AD 2018-0088, dated
April 18, 2018 for more information. You
may examine the EASA AD in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating it in Docket No.
FAA-2019-0425.

(3) For service information identified in
this AD, contact Rolls-Royce plc, Corporate
Communications, P.O. Box 31, Derby,
England, DE24 8BJ; phone: 011-44-1332—
242424; fax: 011-44—-1332-249936; email:
http://www.rolls-royce.com/contact/civil
team.jsp; internet: https://customers.rolls-
royce.com/public/rollsroycecare. You may
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view this referenced service information at
the FAA, Engine and Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA 01803. For information on the
availability of this material at the FAA, call
781-238-7759.

Issued in Burlington, Massachusetts, on
June 17, 2019.
Robert J. Ganley,

Manager, Engine & Propeller Standards
Branch, Aircraft Certification Service.

[FR Doc. 2019-13194 Filed 6-21-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0481; Product
Identifier 2019-NM-058-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus SAS Model A318 and A319
series airplanes; Model A320-211, -212,
-214,-216,-231,-232, and —233
airplanes; and Model A321-111, -112,
-131,-211, -212, -213, =231, and —232
airplanes. This proposed AD was
prompted by a report that during a
maintenance check, cracks were found
in a stiffener of a certain lateral window
frame. This proposed AD would require
repetitive high frequency eddy current
(HFEC) inspections for cracking of a
stiffener of a certain lateral window
frame, and applicable related
investigative and corrective actions, as
specified in a European Aviation Safety
Agency (EASA) AD, which will be
incorporated by reference. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by August 8, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For the material identified in this
proposed AD that will be incorporated
by reference (IBR), contact the EASA, at
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221

89990 1000; email ADs@easa.europa.eu;

internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at http://
www.regulations.gov.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0481; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0481; Product
Identifier 2019-NM-058—AD"" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM based on
those comments.

The FAA will post all comments,
without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
NPRM.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0067, dated March 27, 2019
(“EASA AD 2019-0067") (also referred
to as the Mandatory Continuing
Airworthiness Information, or “the
MCAI”), to correct an unsafe condition
for all Airbus SAS Model A318 and
A319 series airplanes; Model A320-211,
-212,-214, -216,-231, -232, and —233
airplanes; and Model A321-111, -112,
-131, -211, -212, -213, -231, and —232
airplanes. The MCAI states:

Several occurrences were reported where,
during a maintenance check, cracks were
found at the lateral sliding window of the
fuselage FR4 [frame 4] upper attachment on
both RH [right-hand] and LH [left-hand]
sides.

This condition if not detected and
corrected, could reduce the structural
integrity of the fuselage.

To address this potential unsafe condition,
Airbus developed Airworthiness Limitation
Item (ALI) task 531105, providing
instructions for a detailed inspection (DET),
or a special detailed inspection (SDI) using
high frequency eddy current (HFEC) method.
Following further analysis of the reported
events, Airbus published the applicable
inspection SB [service bulletin], providing
instructions to accomplish the SDI, with
updated threshold and intervals, and not
allowing accomplishment of the DET as
alternative to the SDI.

For the reasons described above, this
[EASA] AD requires repetitive SDI of the
affected parts and, depending on findings,
accomplishment of applicable [related
investigative and] corrective action(s).

Related investigative actions include
an HFEC inspection and a detailed
visual inspection of the reworked area
to ensure a crack-free condition.
Corrective actions include reworking
the horizontal upper stiffener, a
modification (a cut-out of the sliding
window frame stiffener), and repair.

Related IBR Material Under 1 CFR Part
51

EASA AD 2019-0067 describes
procedures for repetitive HFEC
inspections of the horizontal upper
stiffener of the lateral window frame on
the RH and LH sides for any cracking,
and applicable related investigative and
corrective actions. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
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country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Proposed Requirements of This NPRM

This proposed AD would require
accomplishing the actions specified in
EASA AD 2019-0067 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the

regulatory text of this AD. This
proposed AD also would require
sending certain inspection results to
Airbus.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA worked with Airbus
and EASA to develop a process to use
certain EASA ADs as the primary source
of information for compliance with
requirements for corresponding FAA
ADs. As a result, EASA AD 2019-0067
will be incorporated by reference in the
FAA final rule. This proposed AD
would, therefore, require compliance
with the provisions specified in EASA
AD 2019-0067, through that

incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Service information specified in EASA
AD 2019-0067 that is required for
compliance with EASA AD 2019-0067
will be available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2019-
0481 after the FAA final rule is
published.

Costs of Compliance

The FAA estimates that this proposed
AD affects 1,291 airplanes of U.S.
registry. The FAA estimates the
following costs to comply with this
proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
9 WOrk-hours X $85 Per hoUr = $765 .......ocoiiiiieeiieee ettt ereenee e $0 $765 $987,615

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS *

Cost per
Labor cost Parts cost product
Up to 13 work-hours x $85 per hour = Up 10 $1,105 ....oocuiiiiiiiiecieeeeee ettt $0 Up to $1,105.

*Table does not include estimated costs for reporting and on-condition repairs. The FAA has received no definitive data that would enable the
agency to provide cost estimates for the on-condition repairs specified in this proposed AD.

The FAA estimates that it would take
about 1 work-hour per product to
comply with the proposed on-condition
reporting requirement in this proposed
AD. The average labor rate is $85 per
hour. Based on these figures, the FAA
estimates the cost of reporting the
inspection results on U.S. operators to
be $85 per product.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB control number. The control
number for the collection of information
required by this NPRM is 2120-0056.
The paperwork cost associated with this
NPRM has been detailed in the Costs of
Compliance section of this document
and includes time for reviewing
instructions, as well as completing and

reviewing the collection of information.
Therefore, all reporting associated with
this NPRM is mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at 800
Independence Ave., SW, Washington,
DC 20591, ATTN: Information
Collection Clearance Officer, AES—200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and

procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings
The FAA determined that this
proposed AD would not have federalism

implications under Executive Order
13132. This proposed AD would not
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have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

Airbus SAS: Docket No. FAA-2019-0481;
Product Identifier 2019-NM-058—-AD.

(a) Comments Due Date

The FAA must receive comments by
August 8, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all Airbus SAS Model
airplanes identified in paragraphs (c)(1),
(c)(2), (c)(3), and (c)(4) of this AD, certificated
in any category.

(1) Model A318-111, -112, -121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
-115,-131, —132, and —133 airplanes.

(3) Model A320-211, —212, 214, —2186,
—231, —232, and —233 airplanes.

(4) Model A321-111, -112, -131, 211,
—212,-213, -231, and —232 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.
(e) Reason

This AD was prompted by a report that
during a maintenance check, cracks were
found on an upper stiffener of the lateral

window frame at the frame 4 upper
attachment. The FAA is issuing this AD to
address cracking of the horizontal upper
stiffener of the lateral window frame, which
could reduce the structural integrity of the
fuselage.

(f) Compliance
Comply with this AD within the

compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Aviation Safety
Agency (EASA) AD 2019-0067, dated March
27,2019 (“EASA AD 2019-0067").

(h) Exceptions to EASA AD 2019-0067
(1) For purposes of determining

compliance with the requirements of this AD:

Where EASA AD 2019-0067 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2019-0067 does not apply to this AD.

(3) Paragraph (7) of EASA AD 2019-0067
specifies to report certain inspection results
to Airbus. For this AD, report those
inspection results at the applicable time
specified in paragraph (h)(3)(i) or (h)(3)(ii) of
this AD.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(ii) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (j)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2019-0067 that contains RC procedures and

tests: Except as required by paragraph (i)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(4) Paperwork Reduction Act Burden
Statement: A federal agency may not conduct
or sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW, Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

(j) Related Information

(1) For information about EASA AD 2019—
0067, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@easa
.europa.eu; Internet www.easa.europa.eu.
You may find this EASA AD on the EASA
website at https://ad.easa.europa.eu. You
may view this EASA AD at the FAA,
Transport Standards Branch, 2200 South
216th St., Des Moines, WA. For information
on the availability of this material at the
FAA, call 206-231-3195. EASA AD 2019-
0067 may be found in the AD docket on the
internet at http://www.regulations.gov by
searching for and locating Docket No. FAA—
2019-0481.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3223.

Issued in Des Moines, Washington, on June
17, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13337 Filed 6-21-19; 8:45 am|
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0483; Product
Identifier 2019-NM-053—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus SAS Model A330-200
Freighter, A330-200, and A330-300
series airplanes. This proposed AD was
prompted by a determination that new
or more restrictive airworthiness
limitations are necessary. This proposed
AD would require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: We must receive comments on
this proposed AD by August 8, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Airbus SAS,
Airworthiness Office—EAL, Rond-Point
Emile Dewoitine No: 2, 31700 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 45 80; email
airworthiness.A330-A340@airbus.com;
internet http://www.airbus.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://

www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0483; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3229.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0483; Product
Identifier 2019-NM-053—-AD" at the
beginning of your comments. The
agency specifically invites comments on
the overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The agency will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact we receive about this NPRM.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2019-0059,
dated March 20, 2019 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for Airbus SAS Model A330-200
Freighter, A330-200, and A330-300
series airplanes. The MCAI states:

The airworthiness limitations for Airbus
A330 aeroplanes, which are approved by
EASA, are currently defined and published
in the A330 [Airworthiness Limitations
Section] ALS document. The Damage
Tolerant Airworthiness Limitation Items (DT
ALI) are specified in the ALS Part 2. These
instructions have been identified as
mandatory actions for continued
airworthiness.

Failure to comply with these instructions
could result in an unsafe condition.

Previously, EASA issued AD 2018-0068
[which corresponds to FAA AD 2018-24-04,

Amendment 39-19508 (83 FR 60756,
November 27, 2018) (‘““AD 2018-24—-04")] for
A330 aeroplanes to require accomplishment
of all maintenance tasks as described in ALS
Part 2 Revision 02.

Since that [EASA] AD was issued, Airbus
published Revision 03 of the ALS Part 2 for
A330 aeroplanes, including new and/or more
restrictive items.

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2018-0068, which is superseded, and
requires accomplishment of the actions
specified in the ALS.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0843.

Relationship Between Proposed AD and
Other ADs

This NPRM does not propose to
supersede AD 2018-24—04 or AD 2017—
19-13, Amendment 39-19043 (82 FR
43837, September 20, 2017) (“AD 2017—
19-13"). Rather, the FAA has
determined that a stand-alone AD is
more appropriate to address the changes
in the MCAL This proposed AD would
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all
requirements of AD 2018—-24-04 and AD
2017-19-13.

Related Service Information Under 1
CFR Part 51

Airbus has issued Airbus A330
Airworthiness Limitations Section
(ALS) Part 2—Damage Tolerant
Airworthiness Limitation Items (DT—
ALI), Revision 03, dated October 15,
2018, as supplemented by Airbus A330
Airworthiness Limitations Section
(ALS) Part 2—Damage Tolerant
Airworthiness Limitation Items (DT—
ALI), Variation 3.1, dated January 18,
2019, which describes mandatory
maintenance tasks that operators must
perform at specified intervals. This
service information describes
airworthiness limitations for
certification maintenance requirements
applicable to the DT-ALL This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
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Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed Requirements of This NPRM

This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections). Compliance
with these actions is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired
in the areas addressed by this proposed
AD, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (j)(1) of this proposed AD.

Differences Between This Proposed AD
and the MCAI or Service Information

The MCAI specifies that if there are
findings from the airworthiness
limitations section (ALS) inspection
tasks, corrective actions must be
accomplished in accordance with
[Airbus] maintenance documentation.
However, this proposed AD does not
include that requirement. Operators of
U.S.-registered airplanes are required by
general airworthiness and operational
regulations to perform maintenance
using methods that are acceptable to the
FAA. The FAA considers those methods
to be adequate to address any corrective
actions necessitated by the findings of
ALS inspections required by this
proposed AD.

Costs of Compliance

The FAA estimates that this proposed
AD affects 107 airplanes of U.S. registry.
We estimate the following costs to
comply with this proposed AD:

The agency determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. In the past,
the agency has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the agency has

determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the agency
estimates the total cost per operator to
be $7,650 (90 work-hours x $85 per
work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus SAS: Docket No. FAA-2019-0483;
Product Identifier 2019-NM—-053—AD.

(a) Comments Due Date

We must receive comments by August 8,
2019.

(b) Affected ADs

This AD affects AD 2017-19-13,
Amendment 39-19043 (82 FR 43837,
September 20, 2017) (“AD 2017-19-13") and
AD 2018-24-04, Amendment 39-19508 (83
FR 60756, November 27, 2018) (“AD 2018—
24-04"),

(c) Applicability

This AD applies to the Airbus SAS
airplanes specified in paragraphs (c)(1),
(c)(2), and (c)(3) of this AD, certificated in
any category, with an original airworthiness
certificate or original export certificate of
airworthiness issued on or before October 15,
2018.

(1) Model A330-223F and —243F airplanes.

(2) Model A330-201, —202, —203, —223, and
—243 airplanes.

(3) Model A330-301, —302, —303, —321,
—322,-323, -341, —342, and —343 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address fatigue cracking, damage,
and corrosion in principal structural
elements; such fatigue cracking, damage, and
corrosion could result in reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Within 90 days after the effective date of
this AD, revise the existing maintenance or
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inspection program, as applicable, to
incorporate the information specified in
Airbus A330 Airworthiness Limitations
Section (ALS) Part 2—Damage Tolerant
Airworthiness Limitation Items (DT—ALI),
Revision 03, dated October 15, 2018 (““‘Airbus
A330 ALS Part 2, DT-ALI, Revision 03”), as
supplemented by Airbus A330 Airworthiness
Limitations Section (ALS) Part 2—Damage
Tolerant Airworthiness Limitation Items
(DT-ALI), Variation 3.1, dated January 18,
2019. The initial compliance time for doing
the tasks is at the time specified in Airbus
A330 Airbus A330 ALS Part 2, DT-ALI,
Revision 03, including Airbus A330
Airworthiness Limitations Section (ALS) Part
2—Damage Tolerant Airworthiness
Limitation Items (DT—ALI), Variation 3.1,
dated January 18, 2019; or within 90 days
after the effective date of this AD; whichever
occurs later. This AD does not require
Section 4, “Damage Tolerant—Airworthiness
Limitations Items—Tasks Beyond MPPT,” of
Airbus A330 ALS Part 2, DT-ALI, Revision
03.

(h) No Alternative Actions, Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) or
intervals, may be used unless the actions and
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (j)(1) of this AD.

(i) Terminating Action for AD 2017-19-13
and AD 2018-24-04

Accomplishing the actions required by this
AD terminates all requirements of AD 2017—
19-13 and AD 2018-24-04.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(ii) The AMOC specified in letter AIR-676—
19-120, dated March 5, 2019, approved
previously for AD 2018-24-04, is approved
as an AMOC for the corresponding
provisions of this AD for Model A330-300
series airplanes modified from a passenger to
freighter configuration under the provisions
of FAA Supplemental Type Certificate
ST04038NY.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must

be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
2019-0059, dated March 20, 2019, for related
information. This MCAI may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0843.

(2) For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3229.

(3) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAL, Rond-Point Emile Dewoitine
No: 2, 31700 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 45 80; email airworthiness.A330-A340@
airbus.com; internet http://www.airbus.com.
You may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on June
18, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13333 Filed 6-21-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2018-0686; Airspace
Docket No. 18—ANM-10]

RIN 2120-AA66

Proposed Amendment of Class D and
Class E Airspace, and Establishment
of Class E Airspace; Spokane, WA

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class D airspace, Class E surface
area airspace, and establish Class E
airspace extending upward from 700
feet above the surface at Felts Field
Airport, Spokane, WA. After a biennial
review, the FAA found it necessary to
amend existing airspace and establish
new controlled airspace for the safety
and management of Instrument Flight

Rules (IFR) operations at this airport.
This action also would make a minor
editorial change to the airspace
designation and would replace the
outdated term Airport/Facility Directory
with the term Chart Supplement. The
Class D and Class E surface areas would
be extended to the Spokane
International Airport Class C surface
area on the southwest and expanded 1.2
miles on the northeast. The Class E
airspace extending upward from 700
feet above the surface would be
established to provide airspace for
aircraft transitioning to and from Felts
Field airport.

DATES: Comments must be received on
or before August 8, 2019.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: (800)
647-5527, or (202) 366—9826. You must
identify FAA Docket No. FAA-2018—
0686; Airspace Docket No. 18—ANM-10,
at the beginning of your comments. You
may also submit comments through the
internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.

FAA Order 7400.11C, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at http://www.faa.gov/air_traffic/
publications/. For further information,
you can contact the Airspace Policy
Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11C at NARA, call (202)
741-6030, or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Richard Roberts, Federal Aviation
Administration, Operations Support
Group, 2200 S. 216th St, Des Moines,
WA 98198-6547; telephone (206) 231—
2245.

SUPPLEMENTARY INFORMATION:
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Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend Class D and Class E airspace at
Felts Field, Spokane, WA, to support
IFR operations at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2018-0686; Airspace
Docket No. 18—ANM-10.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://

www.faa.gov/air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S.
216th St., Des Moines, WA 98198-6547.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11C, Airspace
Designations and Reporting Points,
dated August 13, 2018, and effective
September 15, 2018. FAA Order
7400.11C is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11C lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by:

Modifying Class D airspace, and Class
E surface area airspace at Felts Field
Airport, Spokane, WA, by expanding an
area that would be extended to the
Spokane International Airport Class C
surface area on the southwest and
expanded 1.2 miles on the northeast;
and

Establishing Class E airspace
extending upward from 700 feet above
the surface within a 4-mile radius of
Felts Field Airport, Spokane, WA, and
within 1.8 miles each side of the 53°
bearing from the airport extending from
the 4-mile radius to 6.5 miles from the
airport, and within 3.0 miles each side
of the 75° bearing from the point in
space at (Lat. 47°37°46” N.,
long.117°26’30” W), extending 12.6
miles from the point in space
coordinates. After a biennial review of
the airspace, the FAA found
modification of the airspace necessary
for the safety and management of
aircraft departing and arriving under
IFR operations at the airport.

Class D and Class E airspace
designations are published in paragraph
5000, 6002, and 6005, respectively, of
FAA Order 7400.11C, dated August 13,
2018 and effective September 15, 2018,
which is incorporated by reference in 14

CFR 71.1. The Class D and Class E
airspace designations listed in this
document will be published
subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *
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ANM WA D Spokane, WA [Amended]

Felts Field, WA

(Lat. 47°40'59” N, long. 117°19°21” W)
Felts Field, Point In Space Coordinates

(Lat. 47°39°08” N, long. 117°18’46” W)
Felts Field, Point In Space Coordinates

(Lat. 47°41’36” N, long. 117°22’43” W)

That airspace extending upward from the
surface to and including 4,500 feet MSL
within a 4-mile radius of Felts Field Airport
and that airspace 1.2 miles each side of the
53° bearing from the airport extending from
the 4-mile radius to 5.2 miles from the Felts
Field airport, and that airspace from a line
1.5 miles northwest and parallel to a line
along the 224° bearing from a point in space
lat. 47°41’36” N, long. 117°22°43” W, to a line
2.1 miles south and parallel to a line along
the 258° bearing from a point in space lat.
47°39'08” N, long. 117°18’46” W, extending
from the Felts Field’s 4-mile radius to 6.5
miles from the Felts Field Airport, excluding
that airspace in the Spokane International
Airport Class C surface area. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ANM WA E2 Spokane, WA [Amended]

Felts Field, WA

(Lat. 47°40'59” N, long. 117°19°21” W)
Felts Field, Point In Space Coordinates

(Lat. 47°39°08” N, long. 117°18’46” W)
Felts Field, Point In Space Coordinates

(Lat. 47°41’36” N, long. 117°2243” W)

That airspace extending upward from the
surface within a 4-mile radius of Felts Field
Airport and that airspace 1.2 miles each side
of the 53° bearing from the airport extending
from the 4-mile radius to 5.2 miles from the
Felts Field airport, and that airspace from a
line 1.5 miles northwest and parallel to a line
along the 224° bearing from a point in space
lat. 47°41’36” N, long. 117°22°43” W, to a line
2.1 miles south and parallel to a line along
the 258° bearing from a point in space lat.
47°39'08” N, long. 117°18’46” W, extending
from the Felts Field’s 4-mile radius to 6.5
miles from the Felts Field Airport, excluding
that airspace in the Spokane International
Airport Class C surface area. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANM WA E5 Spokane, WA [New]

Felts Field, WA

(Lat. 47°40'59” N, long. 117°19'21” W)
Felts Field, Point In Space Coordinates

(Lat. 47°37°46” N, long.117°26"30” W)

That airspace extending upward from 700
feet above the ground within a 4-mile radius
of Felts Field Airport, and that airspace 1.8

miles each side of the 53° bearing from the
airport extending from the 4-mile radius to
6.5 miles from the Felts Field airport, and
that airspace 3.0 miles each side of the 75°
bearing from point in space at (Lat. 47°37°46”
N, long.117°26’30” W), extending 12.6 miles
from the point in space, excluding that
airspace in the Spokane International Airport
Class C Airspace.

Issued in Seattle, Washington, June 14,
2019.
Shawn M. Kozica,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2019-13291 Filed 6-21-19; 8:45 am]
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DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Parts 651, 652, 653, and 658
[Docket No. ETA-2019-0004]

RIN 1205-AB87

Wagner-Peyser Act Staffing Flexibility

AGENCY: Employment and Training
Administration (ETA), Labor.

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of Labor
(Department) is issuing a Notice of
Proposed Rulemaking (NPRM) that, if
finalized, would give States increased
flexibility in their administration of
Employment Service (ES) activities
funded under the Wagner-Peyser Act.
The proposed changes would modernize
the regulations to align them with the
flexibility allowed under the Workforce
Innovation and Opportunity Act
(WIOA). The changes would also give
States the flexibility to staff employment
and farmworker-outreach services in the
most effective and efficient way, using

a combination of State employees, local
government employees, contracted
services, and other staffing models in
the way that makes the most sense for
them. This in turn could leave more
resources to help employers find
employees, and to help employees find
the work they need. The proposed
changes are also consistent with
Executive Order (E.O.) 13777, which
requires the Department to identify
outdated, inefficient, unnecessary, or
overly burdensome regulations that
should be repealed, replaced, or
modified.

DATES: To be ensured consideration,
comments must be received on or before
July 24, 2019.

ADDRESSES: You may submit comments,
identified by docket number ETA-

2019-0004, for Regulatory Information
Number (RIN) 1205-AB87, by one of the
following methods:

Federal e-Rulemaking portal: http://
www.regulations.gov. Follow the
website instructions for submitting
comments (under “Help” > “How to use
Regulations.gov”).

Mail and hand delivery/courier:
Written comments, disk, and CD-ROM
submissions may be mailed to Adele
Gagliardi, Administrator, Office of
Policy Development and Research, U.S.
Department of Labor, 200 Constitution
Avenue NW, Room N-5641,
Washington, DC 20210.

Instructions: Label all submissions
with “RIN 1205—-AB87.”

Please submit your comments by only
one method. Please be advised that the
Department will post all comments
received that relate to this NPRM on
http://www.regulations.gov without
making any change to the comments or
redacting any information. The http://
www.regulations.gov website is the
Federal e-rulemaking portal, and all
comments posted there are available
and accessible to the public. Therefore,
the Department recommends that
commenters remove personal
information such as Social Security
Numbers (SSNs), personal addresses,
telephone numbers, and email addresses
included