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Rules and Regulations

Federal Register
Vol. 84, No. 120

Friday, June 21, 2019

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 271, 272 and 273
[FNS-2015-0038]
RIN 0584—-AE41

Supplemental Nutrition Assistance
Program: Student Eligibility, Convicted
Felons, Lottery and Gambling, and
State Verification Provisions of the
Agricultural Act of 2014; Correction

AGENCY: Food and Nutrition Service
(FNS), USDA.

ACTION: Final rule; correction.

SUMMARY: This document contains
technical corrections to the Paperwork
Reduction Act section of final rule
entitled “Supplemental Nutrition
Assistance Program: Student Eligibility,
Convicted Felons, Lottery and
Gambling, and State Verification
Provisions of the Agricultural Act of
2014,” published in the Federal
Register on April 15, 2019.
DATES:

Effective date: This document is
effective June 21, 2019.

Compliance date: Compliance with
the final rule published on April 15,

2019 (84 FR 15083), and effective on
June 14, 2019, is as noted in the specific
regulatory provisions.

FOR FURTHER INFORMATION CONTACT:
Sasha Gersten-Paal, Branch Chief,
Certification Policy Branch, Program
Development Division, Food and
Nutrition Service (FNS), 3101 Park
Center Drive, Room 810, Alexandria,
Virginia 22302, (703) 3052507,
sasha.gersten-paal@fns.usda.gov.
SUPPLEMENTARY INFORMATION: The Food
and Nutrition Service published a final
rule on April 15, 2019, (84 FR 15083),
that implements four sections of the
Agricultural Act of 2014 affecting
eligibility, benefits, and program
administration requirements for the
Supplemental Nutrition Assistance
Program (SNAP). This document makes
a technical correction to add the burden
on SNAP individuals/households to
report lottery or gambling winnings to
State SNAP agencies to the burden
details below based on a prior estimate
in IC 0584-0064. It is estimated that a
total of 27,500 participants, or 550
SNAP participants per State, will spend
a total of 4,593 hours at a rate of .167
hours per response to report their
substantial winnings to the State SNAP
agency at a rate of $7.25 per hour for a
total estimated cost of $33,296 for all
respondents annually. FNS utilized the
estimate of .167 hours to report a change
based on a prior estimate in IC 0584—
0064 on how long it takes a household
to complete a simplified periodic report.
FNS is not including the burden on
SNAP individuals/households to
reapply for benefits should they become
eligible again. Since individuals/
households applying for SNAP benefits

are already required to report income
and assets, the impact of this decision
is negligible.

Need for Correction

As published, the text in the
Paperwork Reduction Act section of the
final rule does not include the burden
on SNAP individuals/households to
report lottery or gambling winnings to
State SNAP agencies and requires a
technical correction to the affected
public, respondent type, number of
responses, annual burden hours, and
estimated cost to respondents.

Correction

In final rule FR Doc. 2019-07194,
beginning on page 15083 in the issue of
April 15, 2019, make the following
correction, in the SUPPLEMENTARY
INFORMATION section:

1. On page 15091 in the first column,
revise the 13 lines of text before the
heading “Description of Costs and
Assumptions” to read as follows:

Affected public: State agencies, State
gambling entities, gaming entities,
households.

Regulation Section: 7 CFR 272.17.

Respondent Type: State agencies,
gaming entities, households.

Estimated number of respondents:
27,750.

Total annual responses: First year
1,584,650; Ongoing 1,584,100.

Estimated annual burden hours: First
year 560,814 hrs; Ongoing 192,814 hrs.

Estimated cost to respondents: First
year $23,228,636; Ongoing $3,785,436.

2. On page 15092, add a table before
the heading “E-Government Act
Compliance” to read as follows:

; Number of : )
- Estimated Annual Estimated Estimate
Reg. section Respondent type Descr![pt]tc)n of number of report or | 1otal annual hburden total burden HO””){ wage cost to
activity respondents | record filed responses ours per hours rate respondents
response
7 CFR 273.11(r) ... | SNAP Individuals/ | Report lottery r 27,500 1 27,500 0.167 4,593 $7.25 $33,296
Households. gambling
winnings to
state SNAP
Agency.
SNAP Individual/Household Subtotal Reporting ................ 27,500 1 27,500 | ceeeeiieeeeinnn 4593 | i 33,296
7 CFR 27217 ....... State SNAP Agen- | Establish coopera- 50 5 250 320 80,000 59.35 4,748,000
cy Managers. tive agreements
with State public
agency and
gaming enti-
ties **.
7 CFR 27217 ....... State Public Agen- | Establish coopera- 50 1 50 320 16,000 $59.35 949,600
cy Gaming Enti- tive agreements
ty Managers. with State SNAP
agency **.
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; Number of : .
- Estimated Annual Estimated Estimate
Reg. section Respondent type Descrj[pt]f)n of number of report or Total annual hburden total burden HOU”){ wage cost to
activity respondents | record filed | ¢SPONSES | BOUS PEX hours rate respondents
ponse
7 CFR 27217 ...... State SNAP IT Create a data 50 1 50 4,160 208,000 53.74 | 11,177,920
Staff. matching sys-
tem with State
public agency
and gaming en-
tities **.
27217 and State SNAP Agen- | Eligibility worker 50 260 13,000 0.667 8,671 21.45 185,993
273.11(r). cy Eligibility follow-up—
Worker. misidentified
winners.
7 CFR 272.17 and | State SNAP Agen- | Eligibility worker 50 460 23,000 1 23,000 21.45 493,350
7 CFR 273.11(r). cy Eligibility follow-up—true
Worker. winners.
7 CFR 272.17 and | State SNAP Agen- | Eligibility worker 50 411 20,550 1 20,550 21.45 440,798
7 CFR 273.11(r). cy Eligibility work new appli-
Worker. cations (churn).
7 CFR 27217 ....... State Public Agen- | Input data into 50 6,000 300,000 0.08 24,000 19.56 469,440
cy Gaming Enti- data matching
ty Staff Member. system for use
by State SNAP
agency.
7 CFR 27217 ....... State SNAP IT Maintain a data 50 1 50 320 16,000 53.74 859,840
Staff. matching sys-
tem with State
public agency
and gaming en-
tities.
State Agency Subtotal Reporting .........cccocvveeieiiieeieneneeeen 50 7,139 356,950 | .ccoovnrrrieeeenns 396,221 | .coerreeeeeeeennn. 19,324,940
7 CFR 27217 ....... Gaming Entity ** Establish coop- 200 1 200 320 64,000 40.12 2,567,680
Managers. erative agree-
ments with State
SNAP agency.
7 CFR 27217 ....... Gaming Entity Input data into 200 6000 1,200,000 0.08 96,000 13.57 1,302,720
Staff Member. data matching
system for use
by State SNAP
agency.
Business Subtotal Reporting ..........ccooeveerenenieenininieniene 200 6,001 1,200,200 | .ccoovnrrrrreeenns 160,000 | .ccocvvveveeeennnn. 3,870,400
Individual, States and Business Reporting Grand 27,750 13,141 1,584,650 | .ccovveeviieene 560,814 | ...ccvveveene 23,228,636
Total Burden Estimates.

*Based on the Bureau of Labor Statistics May 2017 Occupational and Wage Statistics. The salaries of State SNAP agency managers and public gaming entity
managers are considered to be “General and Operations Managers (11-1021).” The salaries of gaming entity managers are considered to be “Gaming Managers
(11-9071).” The salaries of State SNAP IT Staff are considered to be “Software Developers, Systems Software (15-1133).” The salaries of the eligibility workers are
considered to be “Eligibility Interviewers, Government Programs (43—-4061).” The salaries of public gaming entity staff member are considered to be “Information and
Record Clerks, All Other (43—4199).” The salaries of gaming entity staff member are considered to be “Gaming Cage Workers (43-3041).” (http://www.bls.gov/oes/

home.htm).

**These are only first year costs and are next expected to re-occur annually.

Dated: June 5, 2019.
Brandon Lipps,
Administrator, Food and Nutrition Service.
[FR Doc. 2019-12910 Filed 6—20-19; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1423

[Doc. No. AMS-FTPP-18-0085]

Delivery and Shipping Standards for
Cotton Warehouses

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: This rule amends the
regulations that specify the storage and
handling of cotton at warehouses
approved by the Commodity Credit
Corporation (CCC). The amendment
modifies the weekly accounting and
reporting for cotton bales made
available for shipment to assure
compliance with CCC requirements.
This rule also revises the regulations to
reflect transfer of administrative
oversight of warehouse programs and
activities from the Farm Service Agency
(FSA) to the Agricultural Marketing
Service (AMS).

DATES: Effective June 24, 2019.

FOR FURTHER INFORMATION CONTACT: Dan
Schofer, Cotton Program Manager,
Warehouse Commodity Management
Division, AMS Fair Trade Practices
Program, USDA, 1400 Independence
Ave. SW, Stop 3061, Room 2555-South,

Washington, DC 20250-3061; email:
dan.schofer@ams.usda.gov, or
telephone: 202—690-2434.
SUPPLEMENTARY INFORMATION: The
Commodity Credit Corporation Charter
Act (15 U.S.C. 714) authorizes CCC to
enter into storage agreements with
private individuals and companies to
allow warehouse operators to store
commodities owned by CCC or pledged
as security to CCC for marketing
assistance loans. Warehouse operators
who enter into these agreements must
comply with regulations established by
the United States Department of
Agriculture (USDA) at 7 CFR part
1423—Commodity Credit Corporation
Approved Warehouses. Section 1423.11
specifies delivery and shipping
standards for cotton warehouses. Under
§1423.11, cotton warehouse operators
are required to deliver stored cotton
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without unnecessary delay. To assure
delivery without unnecessary delay,
warehouse operators are required to
maintain an inventory of bales made
available for shipment (BMAS) of at
least 4.5 percent of the warehouse’s
storage capacity in effect during the
relevant week of shipment. Warehouse
operators are required to report the
number of BMAS to CCC on a weekly
basis.

Previously, § 1423.11 of the
regulations allowed bales made
available for shipment by the warehouse
operator but not picked up (BNPU) by
the shipper to count for up to two
reporting weeks when calculating and
reporting BMAS for the reporting week.
This rule revises the definition of BMAS
in § 1423.11(b) by allowing BNPU to be
counted for only one week, with BMAS
to include only bales actually shipped
or not picked up for that reporting week.
Under the revised regulations, the
warehouse operator can meet the 4.5%
cotton flow requirement by averaging
the BMAS for the current reporting
week with either the BMAS for the
previous week or the BMAS for
following week. Under revised
§1423.11(a), CCC will use a two-week
rolling average of BMAS to determine a
warehouse operator’s compliance with
the minimum cotton flow rate of 4.5%
of applicable storage capacity. This
change is intended to give cotton
warehouse operators the flexibility to
address real-time scheduling changes
and market demands faced by cotton
merchants and shippers.

For example, a cotton warehouse
operator has scheduled 4.5% of the
warehouse’s applicable storage capacity
to be available for shipment for several
consecutive weeks. The week before a
load is scheduled to be picked-up, a
shipper requests to change its load out
date to an earlier date in the preceding
week, for an amount representing 0.25%
of the warehouse’s applicable storage
capacity. If the warehouse operator has
that specific load (0.25% of licensed
capacity) already staged for a scheduled
delivery the following week, that load
could be picked up earlier—in the week
preceding the original load out date.
Without using a two-week rolling
average and without making any
additional bale adjustments, the
warehouse operator would be
considered to have delivered cotton
without unnecessary delay for the first
week because its BMAS is 4.75%, which
is greater than the required 4.5%.
However, the warehouse operator would
not be considered to have delivered
cotton without unnecessary delay
during the second week because its
BMAS is 4.25%, which is less than he

required 4.5%. In this example, the
option to calculate BMAS compliance
using the rolling average of the reporting
week and the week preceding the
reporting week would result in a
determination by CCC that the cotton
warehouse operator is in compliance
with a BMAS of 4.5% for the reporting
week.

In another example, a cotton
warehouse operator schedules 4.5% of
the applicable storage capacity for
delivery in each of three consecutive
weeks. During the first week, the cotton
warehouse operator actually makes
available for shipment 6.0% of the
applicable storage capacity. During the
second week, the cotton warehouse
operator only makes 2.0% of applicable
storage capacity available for shipment.
During the third week, the cotton
warehouse operator makes 7.0% of
applicable storage capacity available for
shipment. In this example, the cotton
warehouse operator is considered to
have delivered cotton without
unnecessary delay during the first and
the third weeks. During the second
week however, the CCC can use the two-
week rolling average of either the
applicable week and the immediately
preceding week, which results in an
average BMAS of 4.0%, or the two-week
rolling average of the applicable week
and the immediately succeeding week,
which results in an average BMAS of
4.5%, to make its compliance
determination for the second week.
Using the two-week rolling average of
the second and third week to calculate
the BMAS for the second week allows
the CCC to consider the cotton
warehouse operator to have delivered
cotton without unnecessary delay for
that second week because the 4.5%
average met the cotton flow
requirement.

This rule continues to require
warehouse operators to report their
BMAS each week based upon the
revised definition of BMAS. CCC will
determine compliance on the basis of an
individual reporting week, or if needed,
use one of the optional rolling average
calculations of BMAS for two
consecutive reporting weeks. If CCC
uses the average of the applicable week
and the immediately succeeding week,
CCC will determine compliance for the
applicable week after it receives the data
from the immediately succeeding week.
These options allow cotton warehouse
operators to meet the cotton flow
requirements of the regulation while
being flexible to the needs of the
shipping and merchant industries.

Finally, this rule revises § 1423.2 to
reflect the transfer of responsibility for
administration of CCC warehouse

programs and activities from FSA to
AMS in 2018. Corresponding changes
are made to § 1423.3, removing the
definition for the Kansas City
Commodity Office (KCCO) from the list
of definitions, and to §§ 1423.7(d),
1423.8(b), and 1423.13, replacing
references to FSA and KCCO with
references to AMS.

A proposed rule concerning this
action was published in the Federal
Register on April 5, 2019 (84 FR 13562),
and a 30-day comment period ending
May 6, 2019, was provided to allow
interested persons to respond to the
proposal. Three comments were
received.

All three comments, including one
comment submitted on behalf of eight
cotton industry associations, expressed
support for the proposed changes.
Commenters explained that the
proposed changes to BMAS accounting
should have a positive effect on the flow
of U.S. cotton into the market and
improve shipping and tracking
efficiency.

One commenter asked why other
recommendations from the industry at a
National Cotton Council meeting were
not addressed in the proposed rule. One
recommendation pertained to the
revision of the Cotton Storage
Agreement (Form CCC-823) (CSA),
which must be signed and complied
with by warehouses storing CCC-interest
cotton. The other recommendation
pertained to changes to the licensing
agreement between USDA and EWR,
Inc., the licensed provider of electronic
warehouse receipts for cotton.

The proposed rule explained that
conforming changes to the CSA would
be made to reflect the regulatory
revisions in the proposed rule, meaning
the change in reporting BMAS. The
other recommendations noted by the
commenter refer to actions outside the
scope of this final rule. Additional
changes to the CSA are being made to
reflect the transfer of administrative
oversight for the program from FSA to
AMS. Additionally, AMS has been
working closely with the National
Cotton Council to address industry
recommendations regarding staging
orders, shipping orders, and shipping
update files contained within EWR
provider services. AMS addresses
compliance in the Cotton Storage
Agreement between CCC and individual
warehouse operators. AMS and the
National Cotton Council have agreed to
provide notices to all cotton
warehouses, shippers, and merchants
regarding the regulatory changes in this
final rule and the conforming changes to
the CSA. EWR will notify its customers
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separately of any EWR programming
changes and new requirements.

Accordingly, no changes will be made
to the rule as proposed, based on the
comments received.

Executive Orders 12866 and 13771, and
Final Regulatory Flexibility Analysis

This rule does not meet the definition
of a significant regulatory action
contained in section 3(f) of Executive
Order 12866 and is not subject to review
by the Office of Management and
Budget (OMB). Additionally, because
this rule does not meet the definition of
a significant regulatory action, it does
not trigger the requirements contained
in Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”’ (February 2, 2017).

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), CCC has
considered the economic effect of this
action on small entities and has
determined that this rule does not have
a significant economic impact on a
substantial number of small business
entities. The purpose of the RFA is to
fit regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly burdened.

Currently, there are 326 CCC-
approved warehouses that store cotton.
CCC estimates that approximately 50
CCC-approved warehouses would be
considered small businesses, according
to standards established by the U.S.
Small Business Administration (13 CFR
part 121), which identifies small
business size by average annual receipts
or by the average number of employees
at a firm.

Sizes of cotton warehouses vary in
size as well as business type, including
small, independent country warehouses,
small to large sized warehouses owned
by cooperatives of producers, and small
to large sized warehouses owned by
corporate shippers/merchants. The
requirements that warehouse operators
must deliver stored cotton without
unnecessary delay and make at least 4.5
percent of their applicable storage
capacity available for shipment apply to
all sizes of warehouses. Thus, the effects
of this rule are not disproportionately
greater or lesser for small businesses
than for large businesses.

E-Gov

USDA is committed to complying
with the E-Government Act to promote
the use of the internet and other
information technologies to provide

increased opportunities for citizen
access to government information and
services, and for other purposes.
Accordingly, CCC offers options for
companies requesting service to do so
electronically.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

A warehouse operator may resolve
any claim regarding noncompliance
with the shipping standards by any
entity other than CCC, such as a
merchant or shipper, in a court of
competent jurisdiction or through
mutually agreed upon arbitration
procedures. CCC does not have
authority to prohibit one entity from
filing suit against another in a court of
law.

When addressing compliance matters
with CCC, the warehouse operator may
seek reconsideration of enforcement
decisions after demonstrating that
corrective actions have been taken.

Paperwork Reduction Act

The cotton warehouse information
collection required in this final rule is
the weekly reporting of BMAS by cotton
warehouses. BMAS is reported through
the EWR system, to which AMS has
access. Authority to collect the
information gathered by EWR, Inc., is
provided in Public Law 107-171, the
Farm Security and Rural Investment Act
of 2002, which also exempts the
information collection from the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). The regulatory changes in
this final rule will not change the
burden associated with reporting
BMAS, which must be reported weekly.
This rule only changes the way CCC
accounts for the information collected
and uses it to determine compliance
with cotton delivery and shipping
requirements.

Background

AMS administers the CCC-approved
warehouse program for CCC. This

responsibility includes entering into
contracts for the storage and handling of
CCC-interest commodities with
warehouses. The operators of those
approved warehouses are required to
comply with CCC regulations, which
include reporting information about the
stored commodities to CCC. The specific
requirements that operators of approved
warehouses must meet are specified in
the regulations at 7 CFR part 1423—
Commodity Credit Corporation
Approved Warehouses—and in the
signed storage agreement between CCC
and the warehouse operator for each
type of commodity.

Operators of CCC-approved cotton
warehouses are currently required to
report BMAS, among other data, to CCC
on a weekly basis. Prior to the revisions
in this rule, bales that were scheduled
and ready for delivery in a previous
week, but not picked up by the shipper,
and for which another shipping date
had not been established, remained
available for loading and could be
counted toward BMAS for up to two
weeks. This rule clarifies that bales
scheduled and ready for delivery during
a specific week but not picked up by the
end of that reporting week can only be
reported as BMAS for the week that
such bales were made available for
shipment. The National Cotton Council,
on behalf of the U.S. cotton industry,
requested this change in order to
increase the cotton flow rate to domestic
and foreign manufacturers, to more
quickly respond to domestic and
international market needs, and to
optimize performance by approved
cotton warehouse operators. This
change is being made to simplify the
calculation of BMAS so that certain
bales do not need to be accounted for
beyond the applicable reporting week.
The rule revises the accounting for
BNPU in the weekly report to CCC. It
does not change any warehouse tariffs
or fees.

A corresponding change is also made
to CCC’s Cotton Storage Agreement
(Form CCC-823). The storage agreement
between CCC and the cotton warehouse
operator specifies the requirements the
warehouse operator must meet for
storing and handling CCC-interest
cotton. The standard cotton storage
agreement form is available on the
USDA website at: https://
forms.sc.egov.usda.gov//efcommon/
eFileServices/eForms/CCC823.PDF.
Additional changes to the regulations
reflect the transfer of administrative
responsibility for warehouse
management from FSA to AMS.

The revisions in this rule are intended
to improve the efficiency of cotton flow
from U.S. producers and cotton
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warehouses to shippers, and ultimately
to cotton manufacturers, by more
accurately reporting cotton that is
available for shipment. Before the
revisions in this final rule, accounting
for certain bales that may have been
scheduled and ready for shipment but
were not picked up for two weeks or
more, potentially inflated BMAS
calculations. This rule change is meant
to more accurately reflect how the
cotton industry actually makes bales
available for shipment each week.
Availability and consistent supply of
cotton are crucial for the U.S. cotton
industry in order to compete with other
cotton producing nations. Having
accurate information about bales made
available for shipment contributes to
more efficient and effective marketing of
U.S. cotton.

Effective Date

The Administrative Procedure Act (5
U.S.C. 553) requires the publication of
a substantive rule 30 days before its
effective date, unless the rule grants or
recognizes an exemption or relieves a
restriction (5 U.S.C. 553(d)(1)), or the
agency finds good cause for excepting
the rule from the 30-day notice
requirement (5 U.S.C. 553(d)(3)). USDA
finds that it is unnecessary and contrary
to the public interest to postpone the
effective date of this rule for 30 days
after publication in the Federal
Register. The revisions herein represent
a relaxation of the regulations and
provide additional flexibilities to the
cotton industry, which recommended
the changes. The revisions are necessary
prior to the beginning of the 2019 cotton
shipping season, which begins July 1 in
south Texas. Interested parties were
invited to comment on the proposed
rule, and three comments were received,
all of which supported the proposed
actions. A comment in behalf of eight
cotton industry associations of
producers, ginners, warehouse
operators, shippers, marketers, and
textile manufacturers urged USDA to
finalize the revision in time for the 2019
shipping season. It would be contrary to
the public interest to unnecessarily
delay implementation of this final rule,
thereby potentially disrupting the
orderly shipping of cotton as required
by CCC. Moreover, postponing the
effective date of the final rule for 30
days is unnecessary to allow for
adjustment of behavior because none is
required of regulated entities, who will
continue to file the same weekly BMAS
reports they have in the past. Therefore,
good cause exists for making this rule
effective 1 day after publication in the
Federal Register.

List of Subjects in 7 CFR Part 1423

Agricultural commodities, Cotton,
Honey, Oilseeds, Reporting and
recordkeeping requirements, Surety
bonds, Warehouses.

For the reasons set forth in the
preamble, 7 CFR part 1423 is amended
as follows:

PART 1423—COMMODITY CREDIT
CORPORATION APPROVED
WAREHOUSES

m 1. The authority citation for part 1423
continues to read as follows:

Authority: 15 U.S.C. 714b and 714c.
m 2. Revise § 1423.2 to read as follows:

§1423.2 Administration.

On behalf of CCC, the Agricultural
Marketing Service (AMS) will
administer this part under the
supervision of the AMS Administrator.

§1423.3 [Amended]

m 3. Amend § 1423.3 by removing the
definition for “KCCO.”

m 4. Amend § 1423.7 by removing ““, or”
at the end of paragraph (c) and adding
“; or” in its place and revising
paragraph (d) to read as follows:

§1423.7 Net worth alternatives.

* * * * *

(d) Other alternative instruments and
forms of financial assurance as the AMS
Administrator determines appropriate to
secure the warehouse operator’s
compliance with this section.

m 5. Amend § 1423.8 by revising
paragraph (b) to read as follows:

§1423.8 Approval or rejection.

* * * * *

(b) CCC will notify the warehouse
operator of rejection under this part in
writing. The notification will state the
causes for rejection. CCC will reconsider
a warehouse for approval when the
warehouse operator establishes that the
reasons for rejection have been
remedied or requests reconsideration of
the action and presents to the Director,
Warehouse and Commodity
Management Division, AMS, in writing,
information in support of such request.
The warehouse operator may, if
dissatisfied with the Director’s
determination, obtain a review of the
determination and an informal hearing
by submitting a request with the AMS
Administrator. Appeals shall be as
prescribed in part 780 of this title.

m 6. Amend § 1423.11 by revising
paragraphs (a)(2) and (b)(1) to read as
follows:

§1423.11 Delivery and shipping standards
for cotton warehouses.

(a) * x %

(2) Be considered to have delivered
cotton without unnecessary delay if the
warehouse operator has made available
for shipment at least 4.5 percent of its
applicable storage capacity in effect,
measured as the bales made available
for shipment (BMAS):

(i) During the relevant week of
shipment; or

(ii) Calculated as the two-week,
rolling average of the BMAS for the
relevant week of shipment and the
BMAS for the immediately preceding
week; or

(iii) Calculated as the two-week,
rolling average of the BMAS for the
relevant week of shipment and the
BMAS for the immediately succeeding
week.

(b)* E

(1) BMAS during such week is
defined as any cotton bales that have
been delivered or are scheduled and
ready for delivery but not picked up
during such week;

* * * * *

m 7. Amend § 1423.13 by revising
paragraph (a) to read as follows:

§1423.13 Appeals, suspensions, and
debarment.

(a) After initial approval, warehouse
operators may request that CCC
reconsider adverse actions when the
warehouse operator establishes that the
reasons for the action have been
remedied or requests reconsideration of
the action and presents to the Director,
Warehouse and Commodity
Management Division, AMS, in writing,
information in support of such request.
The warehouse operator may, if
dissatisfied with the Director’s
determination, obtain a review of the
determination and an informal hearing
by submitting a request to the AMS
Administrator. Appeals shall be as
prescribed in part 780 of this title, and
under such regulations the warehouse
operator shall be considered as a
“participant.”

* * * * *

Dated: June 14, 2019.
Robert Stephenson,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 2019-13089 Filed 6—20-19; 8:45 am]|
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE
Rural Housing Service

7 CFR Parts 3550 and 3555

RIN 0575-AD13

Single Family Housing Direct and
Guaranteed Loan Programs

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Housing Service
(RHS or Agency) published a proposed
rule on August 31, 2018 to amend its
regulations for the direct and guaranteed
single family housing loan and grant
programs. Through this action, RHS
finalizes the rule as final based on
public comments, but with a revision to
the definition of rural area to cite the
statute which defines rural area and
with a technical correction to the
suspension or debarment requirement.

DATES: Effective on July 22, 2019, except
for the amendment to § 3550.63 which
is effective on August 5, 2019.

FOR FURTHER INFORMATION CONTACT:
Shannon Chase, Finance and Loan
Analyst, Single Family Housing Direct
Loan Origination Branch, USDA Rural
Development, STOP 0783, 1400
Independence Ave. SW, Washington,
DC 20250-0783, Telephone: (515) 305—
0399. Email: Shannon.chase@usda.gov.

SUPPLEMENTARY INFORMATION:
I. Background

In order to improve the delivery of the
single family housing loan programs
and to promote consistency among the
programs when appropriate, RHS will
make the following revisions to 7 CFR
parts 3550 and 3555.

(1) Revising the definition of rural
area in § 3550.10 to refer to the
definition found in section 520 of the
Housing Act of 1949, as amended; and
very low-, low-, and moderate-income
definitions to allow for a two-tier
income limit structure (income banding)
for the single family housing direct loan
and grant programs.

The revision to the rural area
definition is technical in nature, as the
Agency’s definition is already derived
from the definition in section 520 of the
Housing Act of 1949, as amended. The
revision will minimize the need for the
Agency to update its regulation and
Handbooks in response to future
changes to section 520 of the Housing
Act of 1949, as amended.

The revisions to the income
definitions will help minimize the
impact of varying minimum wages
established by the states and territories

and the observed disconnect between
minimum wages and the low median
income in many areas. Under current
regulations, the income of a household
with two people earning the minimum
wage would exceed the low-income
eligibility limit in 39 to 93 percent of
the counties in 16 states and territories.
In other words, under current
regulations and income limits, the
income from a two-person household
earning minimum wage may be
considered too high to qualify for a
direct loan.

In accordance with Section 501(b)(4)
of the Housing Act of 1949 (42 U.S.C.
1471(b)(4)), the terms “low income
families or persons” and ‘“‘very low-
income families or persons’” mean those
families and persons whose income do
not exceed the respective levels
established for low-income families and
very low-income families under the
United States Housing Act of 1937 (42
U.S.C. 1437 et seq.). The income levels
in the Housing Act of 1937 are generally
established by the U.S. Department of
Housing and Urban Development
(HUD). RHS currently uses the HUD
income levels without income banding.
However, HUD programs authorized by
the Housing Act of 1937 focus on
renting as opposed to home purchases,
which contributes to the
disqualification of households with
minimum wage earners as described
above. The Agency has been operating
a pilot in 23 states to test the alternate
methodology of a two-tier income limit
structure to address this issue.

For the pilot, the Agency used the
authority in 42 U.S.C. 1437a(b)(2)(D),
which provides for HUD and USDA to
consult on income ceilings for rural
areas, taking into account the types of
programs that will use the income
ceilings as well as subsidy
characteristics. Based on this authority,
the Agency used a two-tier income limit
structure for the single family housing
programs which bands together 1-4
person households using the 4-person
income level set by HUD, and 5-8
person households using the 8-person
income level established by HUD. The
pilot has successfully served more
borrowers, providing meaningful
homeownership opportunities to those
who would otherwise be denied. The
Agency will use income banding to
determine all limits for very low-
income, low-income, moderate-income,
38 year term and adjusted median
income.

Such banding has successfully been
used to establish the moderate income
limits in the guaranteed single family
housing loan program for years (the
term “moderate income” is not defined

in Section 501(b)(4) of the Housing Act
of 1949 and therefore is not restricted in
the same way as “very low-"" and “‘low-
income”).

The Agency has consulted with HUD,
and both agencies agree that the two-tier
income limit approach is suitable for the
USDA single family housing loan and
grant programs. The impacted income
definitions in § 3550.10 are revised to
state that the respective limit is “an
adjusted income limit developed in
consultation with HUD”. The two-tier
income limits will be published
annually via a Procedure Notice and
posted to the Agency website at https://
www.rd.usda.gov/files/RD-
DirectLimitMap.pdf.

The Agency is revising the definition
of moderate income so that it does not
exceed the moderate income limit
established for the guaranteed single
family housing loan program. The
Agency will publish a specific limit in
the program handbook.

The revisions to the income
definitions will ultimately allow the
Agency and HUD to account for the
differences between renting (which is
the focus of HUD and 42 U.S.C. 1437 et
seq.) and owning a home. This action
will improve program availability to the
intended recipients.

(2) Revising § 3550.54(d) to remove
the requirement that net family assets be
included in the calculation of
repayment income.

Currently, net family assets are
considered for determining annual
income, down payment purposes, and
repayment income. The Agency will
exclude net family assets from
repayment income calculations because
repayment income focuses on the
income of those who sign the
promissory note, whereas net family
assets considers other family members.
Net family assets will still be considered
for annual income and down payment
purposes.

The Agency is revising the regulation
so that the list of net family assets
considered for annual income and down
payment purposes would exclude
amounts in voluntary retirement
accounts such as individual retirement
accounts (IRAs), 401(k) plans, Keogh
accounts, and the cash value of life
insurance policies.

In addition, the Agency is excluding
the value of tax advantaged college
savings plans, the value of tax
advantaged health or medical savings or
spending accounts, and other amounts
deemed by the Agency, from net family
assets considered in the determination
of annual income and down payments.

Excluding these types of assets when
considering annual income or down


https://www.rd.usda.gov/files/RD-DirectLimitMap.pdf
https://www.rd.usda.gov/files/RD-DirectLimitMap.pdf
https://www.rd.usda.gov/files/RD-DirectLimitMap.pdf
mailto:Shannon.chase@usda.gov
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payment requirements will help
safeguard the assets for their intended
purposes and promote a healthy
financial support system for the
household when it does incur education
and health care costs, or enters
retirement.

The Agency is also removing from net
family assets the value, in excess of the
consideration received, for any business
or household assets disposed of for less
than the fair market value during the 2
years preceding the income
determination. This change recognizes
that it is not productive or meaningful
to consider assets which have been
disposed of in the past.

Lastly, the Agency is making two
minor changes primarily for consistency
between the direct and guaranteed
single family housing loan regulations.
The Agency will include in net family
assets any equity in capital investments
for consistency with the guaranteed
single family housing loan regulations,
as well as obtaining a full understanding
of an applicant’s financial condition
before making a decision on a loan. In
the exclusions from net family assets,
the Agency will change the language
from ‘““American Indian trust land” to
“American Indian restricted land”. The
terms ‘“trust land” and “‘restricted” are
often used interchangeably, and the
revision is for consistency between the
direct and guaranteed programs, and
will not result in any substantive
changes.

(3) Revising the methodology used to
determine the area loan limits in
§ 3550.63(a) to use a percentage(s), as
determined by the Agency, of the
applicable local HUD section 203(b)
limit.

The revisions to the area loan limit
methodology will streamline the
determination of area loan limits and
improve the reliability of the data set
used to establish the area loan limits.
The current process to annually
establish the area loan limits uses a data
set based on overly restrictive
nationalized parameters and requires a
significant amount of staff time on all
levels (field, state, and national).
Currently, § 3550.63(a) allows for two
methods that a State Director may use
to establish area loan limits. The first
option is based on the cost to construct
a modest home plus the market value of
an improved lot based on recent sales
data. The second option allows the State
Director to use State Housing Authority
(SHA) limits as long as the limit is
within 10 percent of the cost data plus
the market value of the improved lot.
This second option is rarely used
because the SHA limits are usually not
within the 10 percent limit.

For the first option, the most widely
used option, the Agency contracts with
a third party that provides building cost
data for real estate valuations to obtain
construction costs, but those
construction costs are based on
parameters for homes that do not reflect
the varied modest homes available to
program borrowers. In addition,
obtaining the market value is a time-
consuming process relying on collecting
and updating recent home sales data,
which is particularly difficult given
Agency staff appraiser shortages over
the past few years.

The Agency has been operating a pilot
to test the alternate methodology of
basing the area loan limits on a
percentage of the FHA Forward One-
Family mortgage limits (the HUD 203(b)
limit). Under the pilot, 80 percent of the
HUD 203(b) limit was used to establish
the area loan limits in selected pilot
states. The 80 percent was established
based on a side-by-side, county-by-
county comparison of the Agency’s
existing area loan limits to various
percentages of the HUD 203(b) limits. It
was determined that 80 percent of the
HUD 203(b) limits was adequate to
cover the loan amounts in the majority
of states (vs. lower percentages of 60-70
percent).

While the pilot states generally
experienced increases in their area loan
limits, the increases were not
significant, in part because an
applicant’s qualification amount
continues to be limited to repayment
ability, property eligibility criteria (for
example, properties financed through
the program are currently subject to
2,000 square feet), and other factors.
Average loan amounts in the pilot states
increased 13.4 percent from Fiscal Year
2015 to 2017, while average loan
amounts in the non-pilot states have
increased 5.4 percent during the same
period.

The Agency believes the slightly
higher percent increase in the pilot
states is acceptable for several reasons.
For example, the alternate methodology
makes new construction under the
program more feasible, and new
construction can improve a rural
community’s housing stock and
economy. In addition, this action will
save the Agency more than $70,000 each
year (which is the cost to obtain the
construction cost data set from a
nationally recognized residential cost
provider). A significant amount of staff
time will also be saved.

The Agency will determine the
percentage(s) based on housing market
conditions and trends, and publish the
percentage(s) in the program handbook.
The resulting area loan limits will be

posted to the Agency website at https://
www.rd.usda.gov/files/RD-SFHA
reaLoanLimitMap.pdf. The change
allows the Agency to adjust the
percentage(s) as necessary in order to be
responsive to housing market conditions
and trends.

(4) Revising § 3550.68(b)(2) to convert
a borrower currently receiving payment
assistance method 1 to payment
assistance method 2 should that
borrower receive a subsequent loan. The
change is related to the income banding
proposal, as payment assistance method
2 will more closely align the subsidy
provided with what is actually needed
for affordability. The change avoids
potentially over-subsidizing borrowers
using payment assistance method 1
under the income banding system and
reduces the potential for negative
impacts to the program’s subsidy rate. In
addition, RHS is making a technical
correction to the proposed regulatory
text, which stated that the conversion
would occur if a borrower “received” a
subsequent loan, implying that the
conversion to payment assistance
method 2 would apply retroactively and
only apply to loans already received.
This meaning is not supported by the
preamble to the proposed rule. The final
regulatory text will correctly state that
the conversion will occur if a borrower
“receives” a subsequent loan, to ensure
that the conversion applies to any future
loan.

(5) Revising the definition of low-
income in § 3555.10 for the single
family housing guaranteed loan program
to allow for the two-tier income limit
structure (income banding) discussed
above. The two-tier income limits will
be published annually via a Procedure
Notice and posted to the Agency
website at https://www.rd.usda.gov/
files/RD-GRHLimitMap.pdyf.

The single family housing guaranteed
loan program provides guarantees to
lenders who make loans to low- and
moderate-income borrowers in rural
areas who are without sufficient
resources or credit to obtain a loan
without the guarantee. As mentioned,
the guaranteed loan program already
uses the two-tier income limit structure
for moderate income limits. This change
would allow the two-tier income limit
structure to be used for determining the
very low- and low-income limits in the
guaranteed loan program.

(6) Making a technical correction to
the suspension or debarment
requirement in § 3550.53(f) to refer to 2
CFR parts 180 and 417, instead of 7 CFR
3017 which is obsolete.


https://www.rd.usda.gov/files/RD-SFHAreaLoanLimitMap.pdf
https://www.rd.usda.gov/files/RD-SFHAreaLoanLimitMap.pdf
https://www.rd.usda.gov/files/RD-SFHAreaLoanLimitMap.pdf
https://www.rd.usda.gov/files/RD-GRHLimitMap.pdf
https://www.rd.usda.gov/files/RD-GRHLimitMap.pdf
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II. Discussion of Relevant Public
Comments Received on August 31,
2018, Proposed Rule

The 60-day comment period for the
proposed rule published at 83 FR 44504
ended on October 30, 2018. A total of
30 comments were received.
Commenters included affordable
housing nonprofit organizations, the
National Association of Home Builders,
the National Association of Realtors, the
National Council of State Housing
Agencies, the National Rural Housing
Coalition, the Rural Community
Assistance Corporation and the public.

Comments on the two-tier income
limit structure (income banding). The
Agency received several comments on
the two-tier income limit structure, and
whether that change will limit the
program’s ability to serve lower income
borrowers, potentially allowing limited
subsidy and loan dollars to go to higher
income households. One commenter
noted that while appropriation levels for
the program have been modestly
increased over time, these increases are
not enough to meet the need, before
expanding the pool of income eligible
applicants through two-tier income
limits.

The Agency also received a few
comments about possible contradictions
between the two-tier income limits and
other HUD programs such as Self-Help
Homeownership Opportunity Program
(SHOP), Home Investment Partnerships
program (HOME), and/or Community
Development Block Grant (CDBG).

Agency Response: The program is
subject to a statutory requirement in
section 502(d) of the Housing Act of
1949, as amended, which requires that
(1) not less than 40 percent of the funds
approved in appropriation Acts for use
under this section shall be set aside and
made available only for very low-
income families or persons; and (2) not
less than 30 percent of the funds
allocated to each State under this
section shall be available only for very
low-income families or persons. This
requirement serves to ensure that
proportionate funding is available each
year for very low-income households. In
turn, the revision seeks to expand the
program to account for areas where
households with members earning
minimum wage may currently be
considered too high to qualify for a
direct loan. Based on the pilot and other
analysis, the Agency believes the
income banding will help make loans
available to households (such as those
earning minimum wage) that were
incongruously excluded from the
program due to reliance on limits not
tailored for the program’s intended

recipients. The Agency does not believe
the changes will open the program to
higher income households at the
expense of lower income households,
and adopts the changes as proposed.

The Agency has consulted with HUD
regarding the implications of differing
income limits within its programs, and
the Agency’s two-tier income limits.
HUD has not taken a position on
changing income limits for SHOP,
HOME, CDBG or other HUD
administered programs.

Comments on revising the
methodology used to determine the area
loan limits. The Agency received a
couple of comments which did not
support revising the methodology used
to determine the area loan limits to use
a percentage of the applicable local
HUD section 203(b) limit. The
commenters noted that the 203(b) loan
limits are not based on housing sale
prices except for high cost counties and
would not be their preferred basis for
determining loan limits for this
program. While they generally do not
object to changing the method, their
concern was the proposed change will
lead to larger loan sizes, and subsidy
going to fewer borrowers with larger
loans leading to less total loans and
subsidy for lower-income borrowers.

Agency Response: It is the Agency’s
expectation that by using a reasonable
percentage(s) of the HUD section 203(b)
limit, rather than the full limits, the
Agency'’s respective area loan limits will
reflect local, rural housing costs in a
reasonable and consistent manner.
Under the revision, the Agency will
have the flexibility to establish a
percentage(s) which will be responsive
to housing market conditions and
trends. These considerations, in
conjunction with the expected cost
savings to the Agency, suggest that this
will be the most efficient and reasonable
method, and the proposal is adopted
without change.

Comments on business or household
assets disposed of for less than fair
market value. The Agency received a
couple of comments regarding the
change which would no longer consider
the value of business or household
assets disposed of for less than fair
market value during the previous two
years, in excess of the consideration
received, as net family assets. The
commenters believe the existing policy
helps protect the Agency from potential
fraud, and that applicants selling or
transferring assets for less than market
value may be doing so to reduce their
required contribution toward the
purchase of the home, or to qualify for
payment assistance.

Agency Response: The change
recognizes that it is not productive or
meaningful to consider assets which
have been disposed of in the past. The
percentage of applicants who have
documented that they disposed of assets
for less than the market value in the
preceding two years is nominal. When
an applicant has disposed of assets in
this manner, the market value of the
asset in question generally does not
exceed the applicable asset threshold for
eligibility or down payment
requirements. The proposal is adopted
without change.

Comments on converting borrowers
from payment assistance method 1 to
method 2 should that borrower receive
a subsequent loan. The Agency received
a comment regarding whether the
Agency is concerned with the amount of
subsidy per household, or the total
amount of subsidy awarded in any given
fiscal year; and whether the Agency
expects the total number of loans and
amount of subsidy to increase.

Agency Response: The Agency is
watchful of subsidy levels on both a per
household and cumulative basis.
Standardized payment assistance
formulas and periodic reviews of the
households’ pertinent financial
information help to ensure that
households do not receive more than
the maximum subsidy allowed, which
in turns controls the amount of
cumulative subsidy that is provided. In
addition, this revision will only impact
existing borrowers currently under
payment assistance method 1, who
receive subsequent loans. It is expected
that this revision will reduce the
potential for a negative impact on the
program’s subsidy rate, while aligning
future subsidy with what the applicable
households need for affordability.
Therefore, the Agency does not expect
a significant increase in the number of
loans or amount of subsidy because of
this revision, and the proposal is
adopted without change.

Statutory Authority

Section 510(k) of Title V the Housing
Act of 1949 (42 U.S.C. 1480(k)), as
amended, authorizes the Secretary of
Agriculture to promulgate rules and
regulations as deemed necessary to
carry out the purpose of that title.

Executive Order 12866

The Office of Management and Budget
(OMB) has designated this rule as not
significant under Executive Order
12866.
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Executive Order 12988, Civil Justice
Reform

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Except where specified, all
State and local laws and regulations that
are in direct conflict with this rule will
be preempted. Federal funds carry
Federal requirements. No person is
required to apply for funding under this
program, but if they do apply and are
selected for funding, they must comply
with the requirements applicable to the
Federal program funds. This rule is not
retroactive. It will not affect agreements
entered into prior to the effective date
of the rule. Before any judicial action
may be brought regarding the provisions
of this rule, the administrative appeal
provisions of 7 CFR part 11 must be
exhausted.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effect of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Agency generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million, or
more, in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Agency to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This final rule contains no Federal
mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1970,
subpart A, “Environmental Policies.” It
is the determination of the Agency that
this action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and,
in accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, neither an
Environmental Assessment nor an
Environmental Impact Statement is
required.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) the
undersigned has determined and
certified by signature of this document
that this rule, while affecting small
entities, will not have an adverse
economic impact on small entities. This
rule does not impose any significant
new requirements on program recipients
nor does it adversely impact proposed
real estate transactions involving
program recipients as the buyers.

Executive Order 12372,
Intergovernmental Review of Federal
Programs

This program/activity is not subject to
the provisions of Executive Order
12372, which require intergovernmental
consultation with State and local
officials. (See the document related to 7
CFR part 3015, subpart V, at 48 FR
29112, June 24, 1983; 49 FR 22675, May
31, 1984; 50 FR 14088, April 10, 1985.)

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This Executive order imposes
requirements in the development of
regulatory policies that have tribal
implications or preempt tribal laws.
RHS has determined that the final rule
does not have a substantial direct effect
on one or more Indian tribe(s) or on
either the relationship or the
distribution of powers and
responsibilities between the Federal
Government and the Indian tribes. Thus,
this final rule is not subject to the
requirements of Executive Order 13175.

Programs Affected

The following programs, which are
listed in the Catalog of Federal Domestic
Assistance, are affected by this final
rule: Number 10.410, Very Low to
Moderate Income Housing Loans
(specifically the section 502 direct and
guaranteed loans), and Number 10.417,
Very Low-Income Housing Repair Loans
and Grants (specifically the section 504
direct loans and grants).

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection
activities associated with this rule are
covered under OMB Number: 0575—
0172. This final rule contains no new
reporting or recordkeeping requirements
that would require approval under the
Paperwork Reduction Act of 1995.

E-Government Act Compliance

RHS is committed to complying with
the E-Government Act, 44 U.S.C. 3601 et
seq., to promote the use of the internet
and other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Non-Discrimination Policy

In accordance with Federal civil
rights law and U.S. Department of
Agriculture (USDA) civil rights
regulations and policies, the USDA, its
Agencies, offices, and employees, and
institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or
activity conducted or funded by USDA
(not all bases apply to all programs).
Remedies and complaint filing
deadlines vary by program or incident.

Persons with disabilities who require
alternative means of communication for
program information (e.g., braille, large
print, audiotape, American Sign
Language, etc.) should contact the
responsible Agency or USDA’s TARGET
Center at (202) 720-2600 (voice and
TTY) or contact USDA through the
Federal Relay Service at (800) 877—8339.
Additionally, program information may
be made available in languages other
than English.

To file a program discrimination
complaint, complete the USDA Program
Discrimination Complaint Form, AD—
3027, found online at http://
www.ascr.usda.gov/complaint filing
cust.html and at any USDA office or
write a letter addressed to USDA and
provide in the letter all of the
information requested in the form. To
request a copy of the complaint form,
call (866) 632—9992. Submit your
completed form or letter to USDA by:

(1) Mail: U.S. Department of
Agriculture Office of the Assistant


http://www.ascr.usda.gov/complaint_filing_cust.html
http://www.ascr.usda.gov/complaint_filing_cust.html
http://www.ascr.usda.gov/complaint_filing_cust.html
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Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410;

(2) Fax: (202)690-7442; or

(3) Email: program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

List of Subjects in 7 CFR Parts 3550 and
3555

Administrative practice and
procedure, Environmental impact
statements, Fair housing, Grant
programs-housing and community
development, Housing, Loan programs-
housing and community development,
Low and moderate income housing,
Manufactured homes, Reporting and
recordkeeping requirements, Rural
areas.

For the reasons stated in the
preamble, chapter XXXV, title 7 of the
Code of Federal Regulations, is
amended as follows:

PART 3550—DIRECT SINGLE FAMILY
HOUSING LOANS AND GRANTS

m 1. The authority citation for part 3550
continues to read as follows:

Authority: 5 U.S.C. 301; 42 U.S.C. 1480.
Subpart A—General

m 2. Section 3550.10 is amended by
revising the definitions of “low
income”’, “moderate income”’, “rural
area”’, and “very low-income” to read as

follows:

§3550.10 Definitions.
* * * * *

Low income. An adjusted income
limit developed in consultation with
HUD under 42 U.S.C. 1437a(b)(2)(D).

Moderate income. An adjusted
income that does not exceed the
moderate income limit for the
guaranteed single family housing loan
program authorized by Section 502(h) of
the Housing Act of 1949, as amended.

Rural area. An area defined in section
520 of the Housing Act of 1949, as
amended.

* * * * *

Very low-income. An adjusted income
limit developed in consultation with
HUD under 42 U.S.C. 1437a(b)(2)(D).

* * * * *

Subpart B—Section 502 Origination

m 3.In § 3550.53, paragraph (f) is
revised to read as follows:

§3550.53 Eligibility requirements.

* * * * *

(f) Suspension or debarment.
Applications from applicants who have
been suspended or debarred from
participation in Federal programs will
be handled in accordance with 2 CFR
parts 180 and 417.

* * * * *

m 4.In §3550.54:
m a. Revise the first sentence of
paragraph (d) introductory text;
m b. Revise paragraphs (d)(1)
introductory text and (d)(1)(i);
m c. Revise paragraphs (d)(1)(iv) through
(vi);
m d. Remove paragraph (d)(1)(vii);
m e. Revise paragraphs (d)(2)(i) and (v);
and
m f. Add paragraphs (d)(2)(vi) through
(x).

The revisions and additions read as
follows:

§3550.54 Calculation of income and
assets.
* * * * *

(d) Net family assets. Income from net
family assets must be included in the
calculation of annual income. * * *

(1) Net family assets include, but are
not limited to:

(i) Equity in real property or other
capital investments, other than the
dwelling or site;

* * * * *

(iv) Stocks, bonds, and other forms of
capital investments that are accessible
without retiring or terminating
employment;

(v) Lump sum receipts such as lottery
winnings, capital gains, inheritances;
and

(vi) Personal property held as an
investment.

(2] * *x %

(i) Interest in American Indian

restricted land;
* * * * *

(v) Amounts in voluntary retirement
plans such as individual retirement
accounts (IRAs), 401(k) plans, and
Keogh accounts (except at the time
interest assistance is initially granted);

(vi) The value of an irrevocable trust
fund or any other trust over which no
member of the household has control;

(vii) Cash value of life insurance
policies;

(viii) The value of tax advantaged
college savings plans (529 plan,
Coverdell Education Savings Account,
etc.);

(ix) The value of tax advantaged
health or medical savings or spending
accounts; and

(x) Other amounts deemed by the
Agency not to constitute net family
assets.

m 5. Effective on August 5, 2019, in
§ 3550.63, paragraph (a)(1) is revised to
read as follows:

§3550.63 Maximum loan amount.
* * * * *

(a)* L

(1) The area loan limit is the
maximum value of the property RHS
will finance in a given locality. This
limit is based on a percentage(s) of the
applicable local HUD section 203(b)
limit. The percentage(s) will be
determined by the Agency and
published in the program handbook.
The area loan limits will be reviewed at
least annually and posted to the Agency
website.

* * * * *

m 6.In § 3550.68, paragraph (b)(2) is
revised to read as follows:

§3550.68 Payment subsidies.

* * * * *

(b) EE

(2) If a borrower receiving payment
assistance using payment assistance
method 1 receives a subsequent loan,
payment assistance method 2 will be
used to calculate the subsidy for the
initial loan and subsequent loan.

* * * * *

PART 3555—GUARANTEED RURAL
HOUSING PROGRAM

m 7. The authority citation for part 3555
continues to read as follows:

Authority: 5 U.S.C. 301; 42 U.S.C. 1471 et
seq.

Subpart A—General

m 8. Section 3555.10 is amended by
revising the definition of “low-income”
to read as follows:

§3555.10 Definitions and abbreviations.

* * * * *

Low-income. An adjusted income
limit developed in consultation with
HUD under 42 U.S.C. 1437a(b)(2)(D).

* * * * *

Dated: June 12, 2019.
Bruce W. Lammers,
Administrator, Rural Housing Service.
[FR Doc. 2019-12988 Filed 6—20-19; 8:45 am|
BILLING CODE 3410-XV-P
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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 52

[Docket ID OCC-2018-0032]

RIN 1557-AE39

FEDERAL RESERVE SYSTEM

12 CFR Part 208

[Docket ID R-1618]

RIN 7100-AF12

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 304

RIN 3064-AES2

Reduced Reporting for Covered
Depository Institutions

AGENCY: Office of the Comptroller of the
Currency (OCC), Treasury; Board of
Governors of the Federal Reserve
System (Board); and Federal Deposit
Insurance Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The OCC, the Board, and the
FDIC (collectively, the agencies) are
issuing a final rule to implement section
205 of the Economic Growth, Regulatory
Relief, and Consumer Protection Act by
expanding the eligibility to file the
agencies’ most streamlined report of
condition, the FFIEC 051 Call Report, to
include certain insured depository
institutions with less than $5 billion in
total consolidated assets that meet other
criteria, and establishing reduced
reporting on the FFIEC 051 Call Report
for the first and third reports of
condition for a year. The OCC and
Board also are finalizing similar reduced
reporting for certain uninsured
institutions that they supervise with less
than $5 billion in total consolidated
assets that otherwise meet the same
criteria. This document also includes a
Paperwork Reduction Act notice to
further reduce the amount of data
required to be reported on the FFIEC
051 Call Report for the first and third
calendar quarters, and other related
changes. The agencies are committed to
exploring further burden reduction and
are actively evaluating further revisions
to the FFIEC 051 Call Report, consistent
with guiding principles developed by
the FFIEC. The agencies also are
considering ways to simplify the Call
Report forms and instructions.

DATES: This rule is effective July 22,
2019.

FOR FURTHER INFORMATION CONTACT:

OCC: Cady Codding, Senior Policy
Accountant, Office of the Chief
Accountant, (202) 649-5764; Kevin
Korzeniewski, Counsel, Chief Counsel’s
Office, (202) 649-5490; or for persons
who are deaf or hearing impaired, TTY,
(202) 649-5597.

Board: Douglas Carpenter, Senior
Supervisory Financial Analyst, Division
of Supervision and Regulation, (202)
452-2205; Claudia Von Pervieux, Senior
Counsel, (202) 452—2552, or Laura Bain,
Senior Attorney, (202) 736-5546, Legal
Division, Board of Governors of the
Federal Reserve System, 20th and C
Streets NW, Washington, DC 20551.

FDIC: Robert Storch, Chief
Accountant, Division of Risk
Management Supervision, (202) 898—
8906, rstorch@fdic.gov; or Andrew
Overton, Examination Specialist,
Division of Risk Management
Supervision, (202) 898-8922, aoverton@
fdic.gov; or Nefretete Smith, Counsel,
Legal Division, (202) 898-6851,
nefsmith@fdic.gov; or Kathryn Marks,
Counsel, Legal Division, (202) 898—
3896, kmarks@fdic.gov.
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I. Background and Overview of the
Proposed Rule

On November 19, 2018, the agencies
published a notice of proposed
rulemaking (proposal or proposed rule)
and associated Paperwork Reduction
Act (PRA) notice that would provide
reduced reporting on the Consolidated
Reports of Condition and Income (Call
Reports)  for eligible smaller depository

1The “Call Report” is the report of condition and
income for most insured depository institutions.
There currently are three versions of the Call
Reports: The Consolidated Reports of Condition and
Income for a Bank with Domestic and Foreign
Offices (FFIEC 031), the Consolidated Reports of
Condition and Income for a Bank with Domestic
Offices Only (FFIEC 041), and the Consolidated
Reports of Condition and Income for a Bank with

institutions for the first and third
calendar quarters, to implement section
205 of the Economic Growth, Regulatory
Relief, and Consumer Protection Act of
2018 (EGRRCPA).2 Section 205 of
EGRRCPA (section 205) requires the
agencies to issue regulations that allow
for a reduced reporting requirement for
a covered depository institution when
the institution makes the first and third
report of condition for a calendar year.
Section 205 defines “covered depository
institution” as an insured depository
institution ‘“‘that— (i) has less than
$5,000,000,000 in total consolidated
assets; and (ii) satisfies such other
criteria as the [agencies] determine
appropriate.” 3

Under the proposal, the agencies
would have made reduced reporting
available to small, non-complex
institutions, with domestic offices only,
that meet the definition of “‘covered
depository institution.”” The proposed
rule generally would have defined
“covered depository institution” to
mean an institution that has less than $5
billion in total consolidated assets, has
no foreign offices, is not required to or
has not elected to use subpart E
(Internal Ratings-Based and Advanced
Measurement Approaches) of the
agencies’ regulatory capital rules to
calculate its risk-based capital
requirements (i.e., is not an advanced
approaches institution), and is not a
large or highly complex institution for
purposes of the FDIC’s deposit
insurance assessment regulations. The
proposed rule would have provided
reduced reporting by offering covered
depository institutions the option to file
a more streamlined FFIEC 051 Call
Report, which is already the most
streamlined version of the Call Report,
with fewer data items required for the
first and third calendar quarters
compared to the current FFIEC 031,
FFIEC 041, or FFIEC 051 Call Reports.

The proposed rule also would have
included a reservation of authority,
consistent with the current General
Instructions to the FFIEC 051 Call
Report, which would permit an agency,
in consultation with the applicable state
chartering authority, for supervisory
purposes and on an institution-specific
basis, to require an institution to file a
different version of the Call Report in
any calendar quarter(s) in which it
otherwise would be eligible to file the
FFIEC 051 Call Report, based on the
agency’s determination that more

Domestic Offices Only and Total Assets Less Than
$1 Billion (FFIEC 051).

283 FR 58432. The EGRRCPA was enacted on
May 24, 2018. Public Law 115-174, 132 Stat. 1296
(2018).

312 U.S.C. 1817(a)(12)(B).
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information is needed for supervisory
purposes.

II. Comments Received

The comment period on the proposal
closed on January 18, 2019. The
agencies collectively received 1,018
comments, including 21 unique
comments and 997 nearly identical
comments using one of two templates.
Commenters included individuals,
banks and bank personnel, industry
trade associations, industry analysts,
and members of Congress.

Commenters generally expressed the
view that the reductions proposed by
the agencies did not go far enough in
providing reduced reporting in the first
and third calendar quarters to eligible
institutions. Many commenters
questioned the agencies’ selection of the
FFIEC 051 Call Report to provide
reporting burden reduction and
criticized the sufficiency of the
proposed burden-reducing revisions to
the FFIEC 051 Call Report. Other
commenters expressed concerns that the
proposal would reduce the amount of
publicly-available information on
eligible institutions and increase burden
on analysts and other members of the
public who would have to obtain
information directly from banks. These
comments and the agencies’ responses
are discussed in the summary and
section-by-section analysis of the final
rule that follows.

In addition, a few commenters
suggested technical revisions to the
FFIEC 051 Call Report schedules.
Comments related to the associated Call
Report collection, including the
additional revisions proposed to the
existing FFIEC 051 Call Report to
further streamline it for reduced
reporting, are discussed in the PRA
section of the SUPPLEMENTARY
INFORMATION.

III. Summary of the Final Rule

After carefully considering the
comments received, the agencies are
adopting the final rule as proposed.

The final rule implements section 205
by prescribing the criteria that the
agencies have determined to be
appropriate for insured depository
institutions to qualify as covered
depository institutions, offering the
expanded group of covered depository
institutions the option to file the FFIEC
051 Call Report each calendar quarter,
and establishing the reduced reporting
in the FFIEC 051 Call Report
permissible for such institutions for the
first and third reports of condition for a
year. The OCC’s and Board’s final rules
also permit certain uninsured
institutions under their supervision that

otherwise meet the same criteria to
qualify as covered depository
institutions. The agencies’ final rule
includes a reservation of authority that
allows the appropriate Federal banking
agency of an institution, in connection
with the state chartering authority, if
applicable, to prohibit an otherwise
eligible institution from using the FFIEC
051 Call Report.

Through the related PRA notice, the
agencies are further reducing the items
required to be reported by all covered
depository institutions eligible to file
the FFIEC 051 Call Report, as defined in
the final rule, for the first and third
reports of condition for a year beyond
the existing level of reduced reporting
in these two quarters.

As discussed further in Section IV.B.
of the SUPPLEMENTARY INFORMATION
section, the agencies anticipate further
reductions to the Call Report. In
particular, the agencies recently
proposed additional reductions to the
FFIEC 051 Call Report in connection
with a proposal to simplify regulatory
capital requirements for certain
community banking organizations. The
agencies are committed to exploring
further burden reduction and are
actively evaluating further revisions to
the FFIEC 051 Call Report, consistent
with guiding principles developed by
the FFIEC.# The agencies also are
considering ways to simplify the Call
Report forms and instructions. The
agencies would take into account
whether revisions can be made to the
FFIEC 051 Call Report without violating
compliance with existing laws and
regulations, jeopardizing safety and
soundness supervision and monitoring,
or impairing the Board’s ability to
conduct monetary policy or the FDIC’s
ability to calculate deposit insurance
assessments.

IV. Section-by-Section Analysis of the
Final Rule

A. Covered Depository Institution

The proposal would have defined
“‘covered depository institution” as an
institution that meets all the following
criteria: Has less than $5 billion in total
consolidated assets as reported in its
report of condition for the second
calendar quarter of the preceding
calendar year; has no foreign offices; is
not required to or has not elected to use
Subpart E of the agencies’ regulatory

4 See 83 FR 58434 ((1) Data items serve a long-
term regulatory or public policy purpose by
assisting the FFIEC members in fulfilling their
missions; (2) data items to be collected maximize
practical utility and minimize, to the extent
practicable and appropriate, burden on financial
institutions; and (3) equivalent data items are not
readily available through other means).

capital rules to calculate its risk-based
capital requirements (i.e., is not an
advanced approaches institution); and is
not a large or highly complex institution
for purposes of the FDIC’s deposit
insurance assessment regulations. The
OCC'’s definition also would have
excluded institutions that file the FFIEC
002 report of condition. The FDIC’s
definition also would have excluded
state-licensed insured branches of
foreign banks. The agencies note that
adopting these criteria under the final
rule would not exclude any institutions
that currently file the FFIEC 051 Call
Report. The agencies did not receive
comment on these proposed criteria.
The agencies proposed to offer
reduced reporting to an “insured
depository institution” as such term is
defined in section 3 of the Federal
Deposit Insurance Act (FDI Act), 12
U.S.C. 1813, and as required by section
205. The OCC and Board also proposed
extending eligibility to qualify as a
covered depository institution to
uninsured institutions that they
supervise that otherwise meet the same
criteria.5 Parity in reporting by insured
and uninsured national banks and state
member banks is appropriate in light of
the similarities between the information
used to review the activities of such
insured and uninsured institutions. The
agencies received one comment that
opposed allowing uninsured
institutions to qualify as covered
depository institutions. The commenter
expressed concern that uninsured
institutions pose a greater risk to
depositors and U.S. taxpayers than
insured institutions. The agencies note
that uninsured institutions cannot
accept deposits from retail customers
and thus the agencies do not believe
these institutions pose a greater risk to
depositors or taxpayers than insured
institutions. In addition, certain OCC
and Board supervised uninsured
institutions with total assets of less than
$1 billion already file the FFIEC 051
Call Report. Accordingly, the OCC and
Board are finalizing the extension of
eligibility to certain uninsured
depository institutions as proposed.

Asset Threshold

As mandated by section 205, the
proposal would have defined a covered

5The FDIC supervises only insured state
nonmember banks, insured state savings
associations, and insured state-licensed branches.
Currently, no uninsured Board-regulated institution
is eligible to file the FFIEC 051 Call Report, but
under the final rule one uninsured Board-regulated
institution would meet the criteria for eligibility to
file the FFIEC 051 Call Report. The OCC supervises
49 uninsured institutions that currently are eligible
to file the FFIEC 051 Call Report, which would
increase to 50 under the final rule.
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depository institution as one with less
than $5 billion in total consolidated
assets. The proposal would have
defined ““total consolidated assets” as
total assets as reported in an
institution’s report of condition. Under
the proposal, an institution would have
determined whether it meets the asset-
size criterion and is eligible to file the
FFIEC 051 Call Report based on the total
consolidated assets reported in its report
of condition (Schedule RC, Balance
Sheet, Item 12) for the second calendar
quarter of the previous calendar year.
This approach is consistent with the
current FFIEC 051 Call Report
instructions for determining eligibility
to file the FFIEC 051 Call Report based
on asset size.®

The agencies continue to believe that
establishing the asset threshold in this
manner should allow an institution
sufficient time to address any
accounting or reporting systems
changes, or other preparation process
changes, that may be needed if the
institution wants to take advantage of,
or becomes no longer eligible for, filing
the FFIEC 051 Call Report in the
following calendar year. The agencies
did not receive comment on this aspect
of the proposal and are finalizing as
proposed.
Other Eligibility Criteria

Consistent with section 205, the
proposal would have prescribed other
eligibility criteria that an institution
with total assets of less than $5 billion
must meet in order to qualify as a
covered depository institution. These
other proposed criteria are based on an
institution’s international activities, its
treatment under the agencies’ regulatory
capital rules, and its treatment under
the FDIC’s deposit insurance assessment
regulations. Unlike the asset-size
criterion, which is determined as of the
report of condition filed for the second
calendar quarter (as of June 30) of the
prior calendar year, the proposal would
have required an institution to
determine in each calendar quarter
whether it meets all of these non-asset-
size criteria. If an institution ceases to
meet any of these other criteria during
a calendar quarter, then beginning that
same quarter the institution would have
become ineligible to file the FFIEC 051
Call Report. In contrast to failing the
asset-size criterion, failing to meet the
non-asset-size criteria often reflects a
significant change in the operations of
an institution as a result of deliberate
planning, such as opening a foreign

6 See FFIEC 051 instructions, https://
www.ffiec.gov/pdf/FFIEC forms/FFIEC051_201903_
i.pdf.

branch or becoming subject to a
different approach under the agencies’
regulatory capital rules. Therefore, the
proposal did not include a grace period
for non-asset-size criteria. The agencies
did not receive comment on the
proposed non-asset-size criteria and are
finalizing as proposed.

International Activities. The proposal
would have excluded from the
definition of “covered depository
institution” an institution that has
foreign offices or that is an insured
branch of a foreign bank. Under the
proposal, foreign offices would have
been defined as: Branches or
consolidated subsidiaries in foreign
countries 7 unless located on a U.S.
military facility; international banking
facilities as defined under 12 CFR 204.8;
majority-owned Edge Act and
Agreement 8 subsidiaries; and branches
or consolidated subsidiaries in U.S.
territories if the bank is chartered or
headquartered in a U.S. state or the
District of Columbia. Under the
proposal, insured branches of foreign
banks would have been those branches
defined in section 3(s) of the FDI Act,
12 U.S.C. 1813(s), which file the FFIEC
002 version of the report of condition.
The agencies continue to believe it is
appropriate to exclude these institutions
from reduced reporting because the
nature of these international activities
requires more comprehensive and
detailed financial information to
effectively supervise and monitor them
than would be available on the FFIEC
051 Call Report.? The agencies did not
receive comment on this proposed
criterion and are finalizing as proposed.

Advanced Approaches Institutions.
The proposal would have excluded from
the definition of “covered depository
institution” an institution that is
required to, or has elected to, use
Subpart E of the agencies’ regulatory
capital rules to calculate its risk-based
capital requirements (i.e., is an
advanced approaches institution). In
general, an advanced approaches
institution is an institution that has
consolidated total assets equal to $250
billion or more, has consolidated total
on-balance sheet foreign exposure equal

7 The final rule defines “foreign country” to refer
to one or more foreign nations, and includes the
overseas territories, dependencies, and insular
possessions of those nations and of the United
States. This definition also is used in the Board’s
Regulation K, 12 CFR part 211.

812 CFR 211.1(c)(2) and (3).

9 Depository institutions with foreign offices are
currently required to file the FFIEG 031 Call Report
and thus are not currently eligible to file the FFIEC
051 Call Report. U.S. branches of foreign banks
(both federally and State-licensed) are required to
file the FFIEC 002 version of the report of
condition.

to $10 billion or more, or is a subsidiary
of a depository institution or holding
company that uses the advanced
approaches to calculate its total-risk
weighted assets.1® Advanced
approaches institutions currently are
precluded from filing the FFIEC 051
Call Report. Advanced approaches
institutions generally must calculate
their regulatory capital requirements
under the advanced approaches, which
relies in part on internal models and
complex formulas, and are subject to
additional requirements such as the
supplementary leverage ratio.1* While
advanced approaches holding
companies typically have total assets of
more than $250 billion, their depository
institution subsidiaries, some of which
may have total assets of less than $5
billion, also generally are subject to the
advanced approaches. Some of these
subsidiaries may engage in specialized
or highly complex activities that require
more comprehensive and detailed
financial information to ensure effective
supervision and monitoring, and thus
are excluded from being eligible to file
the FFIEC 051 Call Report and receive
reduced reporting in the final rule.12
The agencies did not receive comment
on this proposed criterion and are
finalizing as proposed.

Institutions Assessed as Large or
Highly Complex by the FDIC. The
proposal also would have excluded
from the definition of “covered
depository institution” an insured
depository institution that is assessed as
a “‘large institution” or “highly complex
institution,” as defined in the FDIC’s
deposit insurance assessment
regulations.13

10 See 12 CFR 3.100(b) (OCC); 217.100(b) (Board);
324.100(b) (FDIC). The agencies have invited
comment on a proposed rule that would revise the
framework for determining the applicability of the
advanced approaches capital requirements for U.S.
banking organizations. See Proposed Changes to
Applicability Thresholds for Regulatory Capital and
Liquidity Requirements, 83 FR 66024 (December 21,
2018).

11 See 12 CFR part 3, subpart E, and 12 CFR
3.10(c)(4) (OCC); 12 CFR part 217, subpart E, and
12 CFR 217.10(c)(4) (Board); 12 CFR part 324,
subpart E, and 12 CFR 324.10(c)(4) (FDIC).

12]f an institution has received an exemption
from the application of subpart E of the agencies’
regulatory capital rules, the exclusion under this
criterion would not apply.

13 For the purposes of the FDIC’s deposit
insurance assessment regulations, a “‘small
institution” generally is an insured depository
institution with less than $10 billion in total assets.
See 12 CFR 327.8(e). Generally, a “large institution”
is an insured depository institution with more than
$10 billion in total assets. See 12 CFR 327.8(f).
However, an institution with assets between $5
billion and $10 billion may request treatment as a
large institution for deposit insurance assessments,
and few institutions have made this request to date.
See 12 CFR 327.16(f). Generally, a “highly complex

Continued
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Under the FDIC’s deposit insurance
assessment regulations, large
institutions and highly complex
institutions are assessed using CAMELS
ratings 1* combined with certain
forward-looking financial measures that
reflect the risks such institutions pose to
the Deposit Insurance Fund.1® The FDIC
uses the data reported by a large
institution or a highly complex
institution on either the FFIEC 031 or
FFIEC 041 Call Report, as appropriate,
to calculate the institution’s deposit
insurance assessment rate. For example,
the FDIC uses data on Schedule RC-O
regarding higher-risk assets, which are
not reported on the FFIEC 051 Call
Report, to calculate financial ratios used
to determine a large or a highly complex
institution’s deposit insurance
assessment rate.

The agencies did not receive comment
on this proposed criterion and are
finalizing as proposed. This eligibility
criterion ensures that an institution that
meets the asset-size criterion based on
its report of condition for the second
calendar quarter of a previous year, but
is treated as a large or highly complex
institution for deposit insurance
assessment purposes, will continue to
file the FFIEC 031 or FFIEC 041 Call
Report, as appropriate, which contain
the data items required by the FDIC to
calculate the institution’s deposit
insurance assessment rate. As long as an
institution continues to be assessed as a
large or highly complex institution, it is
ineligible under the final rule to file the
FFIEC 051 Call Report, including its
reduced reporting, until it is reclassified
for deposit insurance assessments and
assessed as a ‘‘small institution.”

B. Reduced Reporting

The proposal would have
implemented the reduced reporting
required by section 205 by allowing
covered depository institutions to file
the FFIEC 051 Call Report, as it is the

institution” is: (i) An insured depository institution
(excluding a credit card bank) that has had $50
billion or more in total assets for at least four
consecutive quarters, is controlled by a U.S. parent
holding company that has had $500 billion or more
in total assets for four consecutive quarters, or is
controlled by one or more intermediate U.S. parent
holding companies that are controlled by a U.S.
holding company that has had $500 billion or more
in assets for four consecutive quarters; or (ii) a
processing bank or trust company. See 12 CFR
327.8(g) and (s).

14 A financial institution is assigned a “CAMELS”
composite rating based on an evaluation and rating
of six essential components of an institution’s
financial condition and operations. These
component factors address the: Adequacy of capital
(C); quality of assets (A); capability of management
(M); quality and level of earnings (E); adequacy of
liquidity (L); and sensitivity to market risk (S).

15 See 12 CFR 327.16(b); 76 FR 10672, 10688—
10698 (February 25, 2011).

most streamlined version of the Call
Report and already provides significant
reduced reporting in the first and third
calendar quarters. The agencies, in the
PRA section of the proposal, also
proposed further reducing the reporting
required on the FFIEC 051 Call Report
in the first and third calendar quarters,
by changing reporting of certain items
from quarterly to semiannual or annual.
The final rule implements the reduced
reporting required by section 205 by
allowing covered depository institutions
to file the FFIEC 051 Call Report; the
agencies, through the PRA section of the
SUPPLEMENTARY INFORMATION, also are
further reducing the reporting required
on the FFIEC 051 Call Report in the first
and third calendar quarters.

The majority of comments received by
the agencies on the proposal related to
the agencies’ proposed use of the FFIEC
051 Call Report. Commenters expressed
the view that using the FFIEC 051 Call
Report to allow reduced reporting in the
first and third calendar quarters would
not provide sufficient reporting relief,
and cited the agencies’ burden estimates
under the PRA for the proposed changes
to the FFIEC 051 Call Report in support
of their views. Many of these
commenters recommended an alternate
version of the Call Report for the first
and third calendar quarters that consists
only of an institution’s basic financial
statements, such as a balance sheet,
income statement, and statement of
changes in shareholders’ equity. One
commenter suggested offering this
simplified reporting to a smaller subset
of institutions that meet more stringent
eligibility criteria, such as being well
managed. Another commenter suggested
that the agencies should tailor the scope
of regulatory reporting to each
institution based on that institution’s
characteristics. One commenter
proposed including a schedule for
regulatory capital in addition to the
basic financial statements, while
another commenter requested a Call
Report that was no longer than 10 pages.

Other commenters, particularly
investment analysts evaluating the
banking industry, raised concerns about
a reduction in publicly-available
information from institutions that adopt
reduced reporting. These commenters
indicated they would need to
supplement the publicly-available
information by making specific
information requests to the institutions
they analyze. Another commenter
pointed out that some items that would
be reported less frequently are used as
part of regulatory and investor offsite
monitoring processes, and that limiting
this information may result in increased
information requests or review of

certain items during examinations due
to the more limited information on the
Call Reports. According to the
commenter, these reductions to the Call
Report may create greater burden on an
institution than the relief provided by
filing a more limited Call Report two
times per year.

Section 205 allows the agencies to
establish the criteria for reduced
reporting. The agencies’ proposal sought
to further reduce reporting for covered
depository institutions in the first and
third calendar quarters while still
collecting the data necessary to meet the
agencies’ statutory mandates and
missions, ensuring continued receipt of
appropriate information to monitor
safety and soundness and striking a
balance between reducing reporting
burden and obtaining sufficient
information for supervisory purposes,
including on-site examinations and off-
site monitoring of covered depository
institutions.

The agencies are implementing the
reduced reporting required by section
205 first by offering an expanded group
of institutions the option to file the
FFIEC 051 Call Report each calendar
quarter. The agencies elected to use the
FFIEC 051 Call Report as the version of
the report of condition to implement
reduced reporting primarily because: It
is the Call Report that collects the least
information; reduced reporting in the
reports for the first and third quarters
was one of the primary objectives when
the FFIEC 051 Call Report was first
implemented in 2017 and revised in
2018; and it is already being used by the
majority of institutions with total assets
below the $5 billion statutory threshold
set by section 205. The FFIEC 051 Call
Report previously was developed to
enable institutions with total assets of
less than $1 billion to report less
information, and contains 882 fewer
data items than the FFIEC 041 Call
Report, which is the agencies’ standard
version of the Call Report.16 The final
rule extends eligibility to file the FFIEC
051 Call Report from certain institutions
with less than $1 billion in total assets
to certain institutions with less than $5
billion in total assets. As a result, this
approach provides significant reporting
relief by offering covered depository
institutions of between $1 billion and
less than $5 billion in total assets that
currently are required to file the FFIEC
041 Call Report the option to file the
FFIEC 051 Call Report. Under the final
rule, covered depository institutions

16 The current version of the FFIEC 051 Call
Report includes 1,147 reportable data items in each
of the first and third calendar quarters, compared
with 2,029 reportable data items required on the
FFIEC 041 Call Report in those calendar quarters.
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with total assets between $1 billion and
less than $5 billion are eligible to file
the FFIEC 051 Call Report in each
calendar quarter of a calendar year, not
just in the first and third quarters,
which will provide additional reporting
relief for these institutions compared to
the FFIEC 041 Call Report. Overall, the
agencies estimate that the burden hours
for institutions with total assets between
$1 billion and less than $5 billion
would decline 12.73 hours per quarter,
from 63.69 hours filing the FFIEC 041 to
50.96 hours filing the FFIEC 051.

In addition to increasing the number
of institutions eligible to file the FFIEC
051 Call Report every quarter, as
discussed in the PRA section of the
SUPPLEMENTARY INFORMATION, the
agencies are further reducing the
reporting required on the FFIEC 051
Call Report in the first and third
calendar quarters. The agencies are
reducing the frequency of reporting of
approximately 37 percent of the existing
data items in this report 17 from
quarterly to semiannual. The principal
areas of reduced reporting in the first
and third calendar quarters include data
items related to categories of risk-
weighting of various types of assets and
other exposures under the agencies’
regulatory capital rules, fiduciary and
related services assets and income, and
troubled debt restructurings by loan
category. This reduction in reporting
frequency for certain data items
provides all covered depository
institutions that currently file the FFIEC
051 Call Report, including those with
less than $1 billion in total assets, with
additional reduced reporting in the first
and third calendar quarters.

The agencies recognize that the
reduction in reporting frequency offered
for certain data items as described in the
PRA section below may not provide as
much of a burden reduction for every
covered depository institution, because
some of those data items are not
relevant to or completed by every
covered depository institution due to
different asset portfolios and activities.
However, the final rule expediently
provides all covered depository
institutions the option of reduced
reporting in the first and third calendar
quarters. For institutions with total
assets of less than $1 billion that file the
current version of the FFIEC 051 Call
Report, implementing the further
streamlined FFIEC 051 Call Report
should require less cost and fewer
systems changes than switching to a
completely new version of a regulatory
report. To align with the

17 This percentage is relative to the FFIEC 051
Call Report filed as of June 30, 2018.

implementation of the final rule, the
agencies are issuing the accompanying
PRA notice to implement changes to the
FFIEC 051 Call Report consistent with
the rule.

In response to commenters’ requests
that the agencies implement a Call
Report comprised only of basic financial
statements, the agencies note that, by
law, they must collect certain data items
on a quarterly basis, including items
that are not typically found on basic
financial statements.8 In addition to
information the agencies are required to
collect on a quarterly basis by statute,
the agencies need other information to
effectively monitor the safety and
soundness of institutions and the
financial system, as well as to monitor
compliance with consumer financial
protection laws and regulations and to
fulfill agency-specific missions. With
respect to commenters’ concerns that
the reporting reductions may result in
industry analysts or investors not being
able to obtain as much information from
an institution through its Call Report,
the agencies note that an institution is
not required to switch to the FFIEC 051
Call Report, and the final rule does not
restrict an institution from providing
additional financial information to the
public that would otherwise not be
required to be reported in the first and
third calendar quarters.

As the agencies explained when
issuing the proposal, Call Report data
provides critical information necessary
for the agencies’ effective supervision of
depository institutions.!® In their
statutory roles of chartering, licensing,
supervising, or insuring institutions, the
agencies principally rely on information
obtained through on-site examinations
of institutions, off-site supervisory
activities between examinations, and
information reported on an institution’s
report of condition. The report of
condition is the Call Report for most
insured depository institutions.
Consistent with the FFIEC’s mandate,

18 For example, certain data collection and
reporting requirements are satisfied through the
collection of data on the various Call Report
schedules: 12 U.S.C. 1817(a)(4) and (6) require
reporting of deposit liabilities (Schedules RC-E); 12
U.S.C. 1817(a)(3) and (c) requires four Call Reports
annually that serve as the basis for determining an
institution’s deposit insurance assessment
(Schedule RC-0, and certain items on Schedules
RI, RC, RC-C, RC-E, RC-N, and RC-R); 12 U.S.C.
1831n(a)(3)(C) requires that off-balance sheet items
be reported or taken into account in any report of
condition (Schedule RC~L); 12 U.S.C. 18310 and its
implementing regulations address prompt
corrective action requirements (12 CFR part 6
(OCC); 12 CFR part 208, subpart D (Board); and 12
CFR part 324, subpart H (FDIC)) and rely on
reporting of regulatory capital quarterly (Schedule
RC-R)).

19 See 83 FR 58433-58434.

Call Reports collect the most current
financial and statistical data available in
a standardized format to identify
uniformly areas of focus for supervision,
including for on-site and off-site
examinations.2? The agencies use Call
Report data in monitoring the condition,
performance, and risk profile of
individual institutions and the industry
as a whole. Call Report data assist the
agencies in their collective missions of
promoting the safety and soundness of
institutions and the financial system
and the protection of consumer
financial rights, as well as fulfilling
agency-specific missions, such as
conducting monetary policy, promoting
financial stability, and administering
federal deposit insurance. The agencies
also use Call Report data in evaluating
institutions’ applications, including
interstate merger and acquisition
applications. In addition, Call Report
data are used by the appropriate
agencies to calculate institutions’
deposit insurance assessments as well
as national banks’ and federal savings
associations’ semiannual assessment
fees. In the absence of data collected
through a standardized format, such as
the Call Report, the agencies likely
would need to rely on significantly
more ad hoc data requests to individual
institutions. A lack of information also
increases the risk of missing new or
significantly changed activities when
the agencies plan on-site examinations,
which could require the agencies to
spend additional time on-site reviewing
risk areas for which bank data was not
submitted in the Call Report.

The agencies remain mindful,
however, of the impact that collecting
Call Report data may have on covered
depository institutions. As discussed in
the proposal, the agencies (through the
FFIEC) started an initiative to reduce the
reporting burden on all institutions,
especially community banks, in
December 2014.21 The result of the
agencies’ multi-year effort was a
meaningful reduction in reporting for all
institutions that filed the FFIEC 041 Call
Report at the start of the effort. As
compared with the FFIEC 041 Call
Report in use immediately before the
implementation of the FFIEC 051 Call
Report, the current FFIEC 041 Call
Report now reflects a reduction of
approximately 11 percent of the data
items and provides for reduced
reporting frequency of approximately 3
percent of the data items. The smallest
institutions (with less than $1 billion in
total assets) received an even greater
reduction in reporting with the

20 See e.g., 12 U.S.C. 3301.
21 See 83 FR 58484.
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implementation of the FFIEC 051 Call
Report for the March 31, 2017, reporting
date. The FFIEC 051 Call Report now
represents a reduction of approximately
43 percent of the data items and
provides for reduced reporting
frequency of approximately 6 percent of
the data items, as compared to the
FFIEC 041 Call Report in use as of
December 31, 2016, immediately before
the implementation of the FFIEC 051
Call Report. Thus, the implementation
of the FFIEC 051 Call Report provides

a significant reduction in reporting
burden for institutions that choose to
file this version of the Call Report.

In the interest of making reduced
reporting available to covered
depository institutions expediently,
particularly for institutions with total
assets of between $1 billion and less
than $5 billion, the agencies are
finalizing this rule as proposed. The
agencies also anticipate further
reductions to the Call Report. In
particular, the agencies have proposed
additional reductions to the FFIEC 051
Call Report 22 in connection with the
proposal 23 that was issued by the
agencies in February of 2019 to simplify
regulatory capital requirements for
qualifying community banking
organizations, as required by section
201 of the EGRRCPA, which the
agencies estimate would further reduce
the average FFIEC 051 Call Report
burden from 39.77 hours to 33.65 hours,
a reduction of 6.12 hours per quarter.2+

The agencies are committed to
exploring further burden reduction and
are actively evaluating further revisions
to the FFIEC 051 Call Report, consistent
with guiding principles developed by
the FFIEC.25 The agencies also are
considering ways to simplify the Call
Report forms and instructions. The
agencies would take into account
whether revisions can be made to the
FFIEC 051 Call Report without violating
compliance with existing laws and
regulations, jeopardizing safety and
soundness supervision and monitoring,
or impairing the Board’s ability to
conduct monetary policy or the FDIC’s
ability to calculate deposit insurance
assessments.

C. Reservation of Authority

Consistent with the agencies’
authorities and current practices, the
final rule includes a reservation of
authority that allows the appropriate
Federal banking agency, in consultation
with the relevant state chartering

2284 FR 16560 (April 19, 2019).
2384 FR 3062 (February 8, 2019).
2484 FR 16563.

25 See 83 FR 58434.

authority, if applicable, and on an
institution-specific basis, to require a
covered depository institution under the
agency’s supervision to file the FFIEC
041 Call Report, or any successor
thereto, in any calendar quarter or
quarters in which the covered
depository institution would otherwise
be eligible to file the FFIEC 051 Call
Report, based on the agency’s
determination that such filing is
necessary for supervisory purposes. In
making such a determination, the
appropriate Federal banking agency may
consider criteria including whether the
institution is significantly engaged in
one or more complex, specialized, or
other higher-risk activities, such as
those for which limited information is
reported in the FFIEC 051 Call Report
compared to the FFIEC 041 Call Report.
For example, if a covered depository
institution has a considerable
concentration of either trading assets or
mortgage banking activities, the
appropriate Federal banking agency may
seek additional information from that
institution by requiring the institution
to file the FFIEC 041 Call Report.
Generally, a covered depository
institution’s safety and soundness, size,
complexity, activities, risk profile, and
other factors, such as an increase in a
covered depository institution’s asset
size resulting from a merger or
acquisition, also may be taken into
consideration.

If, after considering such factors, the
agency determines that a covered
depository institution should be
required to file the FFIEC 041 Call
Report, the agency would provide notice
to the covered depository institution
prior to the filing requirement’s
becoming effective. The reservation’s
terms also would be provided in the
notice. Any covered depository
institution required by its appropriate
Federal banking agency under the
reservation of authority to file the FFIEC
041 Call Report in lieu of the FFIEC 051
would be required to continue to file the
FFIEC 041 Call Report until the
appropriate Federal banking agency
provides notice to the covered
depository institution that it is no longer
required to file the FFIEC 041 Call
Report.

This authority provides the agencies
with the flexibility to require an
institution to report and disclose
additional Call Report data if warranted
by an institution’s individual
circumstances and risk profile.
Consistent with current supervisory
practices and experience, the exercise of
the reservation of authority generally
would be a decision made by a member
of the appropriate agency’s senior

management and would not be at the
discretion of examination staff. The
agencies received no comment on this
aspect of the proposed rule and are
finalizing it as proposed.

V. Related Agency-Specific Revisions

A. Board

The Board does not currently have a
rule that sets forth the report of
condition filing requirements of state-
chartered banks that are members of the
Federal Reserve System (state member
banks), and instead relies on its
statutory authority under section 9 of
the Federal Reserve Act (FRA) and
section 7(a)(3) of the FDI Act to require
state member banks to provide reports
of condition. In light of section 205’s
requirement that the Board issue a rule
that allows for reduced reporting by
certain eligible Board-supervised
insured depository institutions, the
Board proposed to add a new subpart K
to Regulation H,26 which would
incorporate the rule text implementing
section 205. The Board received no
comments on the proposed rule and is
finalizing it as proposed. In addition to
insured state member banks, the Board
also supervises uninsured state member
banks, such as nondepository trust
companies. The Board requires such
institutions to use the Call Report to
submit financial data. As previously
discussed in SUPPLEMENTARY
INFORMATION section IV.A., the Board’s
final rule extends the use of the reduced
reporting requirement to uninsured state
member banks if they meet the criteria
for covered depository institutions
identified in the rule.

The Board also proposed to include in
new subpart K, pursuant to its statutory
authority under section 9 of the FRA
and section 7(a)(3) of the FDI Act,
§208.122 that would set forth the
general requirement that all state
member banks file consolidated reports
of condition and income in accordance
with the instructions for these reports.
The Board received no comments on
§208.122 and is finalizing the
subsection as proposed.

B. FDIC

The FDIC amends part 304 of its Rules
and Regulations, by restructuring the
regulation and creating a “‘subpart A”
and “subpart B.” Subpart A now
contains the current text of part 304,
with limited technical, non-substantive
changes. The technical, non-substantive
changes include: (1) Updating the
address and contact information in

26 The Board’s Regulation H governs the
membership of state banking institutions in the
Federal Reserve System. 12 CFR part 208.
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§ 304.2; (2) clarifying that § 304.3(a) and
(b) apply to insured depository
institutions; (3) updating references in
§ 304.3(a) to the various Call Reports to
include the recently implemented
FFIEC 051 Call Report; and (4) updating
the references to FDIC divisions to
reflect changes in nomenclature. In
Subpart B, the FDIC includes the
regulatory text implementing section
205.

The FDIC believes that this approach
to restructuring part 304 will
incorporate the entirety of the new,
substantive text of the final rule that
implements section 205 of the
EGRRCPA with minimal effect to the
current text. Thus, a state nonmember
bank or state savings association that
believes it qualifies as a covered
depository institution would be able to
make that determination based on the
regulatory text contained in subpart B.

C. occ

Insured depository institutions
identified in section 205 include
insured Federal branches of foreign
banks, as defined under section 3(s) of
the Federal Deposit Insurance Act (12
U.S.C. 1813(s)). While these insured
Federal branches are included in the
statute, they currently file the FFIEC 002
report of condition. The FFIEC 002 is
used by insured and uninsured state
and Federal branches and agencies of
foreign banks and contains a significant
amount of information relating to the
operations and foreign connections of
these entities. As described above in the
International Activities section, this
additional information is necessary for
the OCC to supervise insured Federal
branches, and a reduced reporting
option would not be appropriate given
the nature of their activities. Therefore,
the OCC’s final rule includes a criterion
excluding institutions that file the
FFIEC 002 report of condition from
being eligible for reduced reporting. The
OCC received no comments on this
provision and will finalize as proposed.

In addition to insured depository
institutions, which are specifically
identified in section 205, the OCC also
supervises a number of uninsured
national banks, such as trust banks. The
OCC has permitted some of these
institutions to use the Call Report to
submit financial data and to use the
existing FFIEC 051 if they meet the
current eligibility requirements for filing
that Call Report. Therefore, the OCC’s
rule extends the use of the reduced
reporting requirement to uninsured
national banks if they meet the criteria
for covered depository institutions
identified in the rule. As discussed
earlier, the OCC received one comment

objecting to permitting uninsured
institutions to use reduced reporting.
For the reasons discussed earlier, the
OCC does not agree with the commenter
and is finalizing this provision as
proposed.

VI. Regulatory Analyses

A. Paperwork Reduction Act

Certain provisions of the final rule
affect a ““collection of information”
within the meaning of the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3521). In accordance with the
requirements of the PRA, the agencies
may not conduct or sponsor, and a
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number.

The agencies have reviewed the final
rule, including the changes to the FFIEC
051 Call Report that are discussed in
this PRA section, and determined that it
would result in changes to the reporting
requirements associated with the FFIEC
051 Call Report, which have been
previously cleared by the OMB. The
agencies made submissions to the OMB
at the proposed rule stage. The OMB
instructed the agencies to resubmit the
notice at the final rule stage addressing
any comments received and analyzing
the expected burden reduction
associated with the final rule. The final
rule expands the eligibility to file the
FFIEC 051 Call Report to certain
institutions with $1 billion or more, but
less than $5 billion, in total assets that
meet other eligibility criteria. In
addition to the expanded eligibility to
file this report, the agencies also are
making other revisions to the FFIEC 051
Call Report, as discussed under Current
Actions below. With the OMB approval,
these revisions to the FFIEC 051 Call
Report are proposed to take effect as of
the September 30, 2019, report date. The
agencies are proposing to extend for
three years, with revision, the reporting
requirements associated with the Call
Report.

Current Actions
Overview

First, as described above, the agencies
are revising the criteria for determining
whether an institution is eligible to file
the FFIEC 051 Call Report to match the
criteria in the final rule. While the final
rule provides for reduced reporting on
reports filed for the first and third
calendar quarters, the agencies are
revising the eligibility criteria to extend
to all eligible institutions with less than
$5 billion in total assets that meet other
criteria in the final rule the option to file

the FFIEC 051 Call Report for all four
calendar quarters. Therefore, if an
institution is eligible to file the FFIEC
051 Call Report for the first and third
calendar quarters pursuant to the rule,
the institution also could file the FFIEC
051 Call Report for the second and
fourth calendar quarters provided the
institution continues to meet the non-
asset-size criteria. The revisions to the
eligibility criteria for filing the FFIEC
051 Call Report would be made in the
General Instructions section of the Call
Report instructions and would include
the increase in the asset-size threshold
to less than $5 billion in total assets as
well as the addition to the existing non-
asset-size criteria of a criterion to
exclude institutions that are treated as
large or highly complex institutions for
deposit insurance assessment purposes.
The Call Report instructions currently
provide that, beginning with the first
quarterly report date following the
effective date of a business combination,
a transaction between entities under
common control, or a branch acquisition
that is not a business combination
involving an institution and one or more
other depository institutions, the
resulting institution, regardless of its
size prior to the transaction, must file
the FFIEC 041 Call Report if its
consolidated total assets after the
consummation of the transaction are $1
billion or more. The agencies are
removing this provision from the
instructions, but the resulting
institution may be required to file the
FFIEC 041 Call Report consistent with
the reservation of authority in the rule.
All of the final FFIEC 051 Call Report
eligibility criteria, along with
justifications, are provided above in
section IV.A. of the SUPPLEMENTARY
INFORMATION section (*“Covered
Depository Institution”). Based on Call
Report data as of June 30, 2018, there
were 547 institutions with $1 billion or
more, but less than $5 billion in total
assets that likely would meet the
definition of “covered depository
institution” in the final rule.

Second, the agencies are revising the
reporting frequency and applicability of
certain data items in the FFIEC 051 Call
Report. Specifically, the agencies are
reducing the reporting frequency of
certain existing data items in the FFIEC
051 Call Report from quarterly to
semiannual reporting. The agencies are
reducing reporting in the first and third
calendar quarters by 502 data items 27 or

27 This number includes 69 data items collected
on Schedule RC-T, Fiduciary and Related Services,
that are only reported by certain institutions with
fiduciary powers that have fiduciary activity to
report.



29046

Federal Register/Vol.

84, No. 120/Friday, June 21, 2019/Rules and Regulations

a reduction of approximately 37 percent
of the data items included in the June
30, 2018, FFIEC 051 Call Report.

Third, for covered depository
institutions with total assets of $1
billion or more, but less than $5 billion,
the agencies are adding to the FFIEC 051
Call Report certain data items that these
institutions currently report on the
FFIEC 041 Call Report, but generally
with reduced reporting frequency. The
agencies are adding these items to meet
the agencies’ data needs and assist the
agencies in fulfilling their missions of
ensuring the safety and soundness of
depository institutions and the financial
system, as well as the protection of
consumer financial rights and
administering federal deposit insurance.

As described above, the agencies
received 1,018 comments on the
combination proposed rule and PRA
revision. A majority of those comments
addressed the proposed rule,
particularly the agencies’ proposal to
use the FFIEC 051 Call Report to
establish reduced reporting in the first
and third quarters. Comments on the
proposed revisions to the FFIEC 051
Call Report itself are discussed and
addressed under the relevant headings
below.

Changes to the Frequency of Data
Collection in the FFIEC 051 Call Report

As explained in more detail in the
initial PRA section in the proposed rule,
the agencies are reducing the frequency
of the following items on the FFIEC 051
Call Report from quarterly to
semiannual (i.e., these items would be
reported in the June 30 and December
31 Call Reports only):

e Schedule RI, Income Statement,
Memorandum item 14.

e Schedule RC-C, Part I, Loans and
Leases, Memorandum items 1.a through
1.f, and Schedule RC-N, Past Due and
Nonaccrual Loans, Leases, and Other
Assets, Memorandum items 1.a through
1.f.

¢ Schedule RC-E, Deposit Liabilities,
Memorandum items 1.a and 5.

¢ Schedule RC-M, Memoranda, items
8.a through 8.c.

e Schedule RC-R, Part II, Regulatory
Capital Risk-Weighted Assets, items 1
through 25, columns A through U, as
applicable, and Memorandum items 1
through 3, including all subitems and
columns.

e Schedule RC-T, Fiduciary and
Related Services, items 4 through 13,
columns A through D; items 14 through
22; and Memorandum items 3.a through
3.h, for institutions with total fiduciary
assets greater than $250 million but less
than or equal to $1 billion, and gross
fiduciary and related services income

less than or equal to 10 percent of total
revenue.28

The agencies received a number of
comments on the proposed reductions
in frequency. One commenter objected
to the proposal, stating that the changes
increase the burden associated with
making systems changes and increase
the risk of errors if data is only
reconciled and reported semiannually
instead of quarterly. Several
commenters stated that the frequency
reductions on Schedule RC-T would
not provide a burden reduction for
them, because many of the data items
already are not reported by many small
banks. Two commenters stated that the
frequency reductions on Schedule RC-
R are meaningless, either because
institutions must still calculate total risk
weighted assets on Schedule RC-R, Part
II, or that the agencies’ proposed
rulemaking on a simplified leverage
ratio for community banks (CBLR
proposal) 29 would make the existing
Schedule RC-R irrelevant for most
institutions.

The agencies are implementing the
frequency reductions as proposed. The
agencies note that the proposal is only
reducing the minimum frequency for
items reported in the FFIEC 051 Call
Report. Covered depository institutions
may still elect to submit data on a
quarterly basis; the Central Data
Repository, which the agencies use to
receive and store data on the Call
Reports, will still accept quarterly data
submissions for items even if those
items are only required semiannually.
Therefore, an institution that wishes to
continue submitting these items to the
agencies on a quarterly basis may do so.

Regarding Schedule RC-R, currently,
institutions must continue to calculate
and report total risk-weighted assets.
However, there is some burden
reduction associated with eliminating
the reporting of the data item
components to calculate total risk-
weighted assets (inputs) in the first and
third quarters. In calculating total risk-
weighted assets in the first and third
quarters, institutions may be able to use
more efficient methods to collect the
inputs rather than using the template
provided by the agencies, and would
not need to validate each input reported
on Schedule RC-R, Part II, which would
save the institutions review time in
preparing that schedule. In addition, as
another commenter noted, the agencies’
CBLR proposal would make Schedule

28 Total fiduciary assets are measured as of the
preceding December 31. Gross fiduciary and related
services income is measured as a percentage of
revenue (net interest income plus noninterest
income) for the preceding calendar year.

2984 FR 3062 (February 8, 2019).

RC-R, Part II, irrelevant for qualifying
community banking organizations. The
agencies note that if the CBLR proposal
is implemented as proposed,
institutions that qualify would
experience additional burden reduction
in the Call Report compared to
preparing the existing reporting on
Schedule RC-R. The estimated average
burden hours for the FFIEC 051 Call
Report is currently 39.77,3° which
would decrease to 33.65 under the
CBLR proposal. Therefore, the CBLR
proposal would represent a reduction in
estimated average burden hours per
quarter of 6.12 (or 15.39 percent) for the
FFIEC 051 Call Report for institutions.31
The agencies have opted to pursue
burden relief now and have proposed to
provide additional relief in the future on
this schedule.

Addition of Data Items to the FFIEC 051
Call Report for Institutions With Total
Assets of $1 Billion or More

The agencies are adding certain data
items to the FFIEC 051 Call Report that
would apply only to covered depository
institutions with total assets of $1
billion or more. These items are
currently reported by institutions with
total assets of $1 billion or more that file
the FFIEC 031 or FFIEC 041 Call Report,
but they are not required to be
completed by institutions with less than
$1 billion in total assets that file the
FFIEC 031, FFIEC 041, or FFIEC 051
Call Reports. Therefore, the additional
data items would not represent new
data items for covered depository
institutions with total assets of $1
billion or more, but rather are items
carried over from the FFIEC 041 version
of the Call Report, generally using the
same definitions and calculations.
Furthermore, all but one of these items
would be reported less frequently in the
FFIEC 051 Call Report than they are
currently reported in the FFIEC 041 Call
Report. More detailed information on
these items can be found in the PRA
section of the agencies’ proposed rule.32

e Schedule RI, Memorandum items
15.a. through 15.d. These items
currently are required quarterly in the
FFIEC 041 Call Report and only would
be required annually as of December 31
in the FFIEC 051 Call Report from
institutions with $1 billion or more, but
less than $5 billion in total assets.

e Schedule RI-C, Disaggregated Data
on the Allowance for Loan and Lease
Losses (ALLL). The agencies are adding
a condensed version of the existing
FFIEC 041 Schedule RI-C, Part I, to the

3084 FR 4131 (February 14, 2019).
3184 FR 16560 [Apl‘il 19, 2019).
3283 FR 58442-58443.
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FFIEC 051 Call Report as Schedule RI-
C and reducing the reporting frequency
of this condensed schedule from
quarterly to semiannual (i.e., reported in
the June 30 and December 31 Call
Reports only) for institutions with $1
billion or more, but less than $5 billion,
in total assets. Consistent with the
agencies’ proposed and final revisions
to the FFIEC 041 Call Report related to
implementation of the current expected
credit losses (CECL) methodology,33
institutions in this size range that have
adopted CECL would also report
disaggregated data on the allowance for
credit losses on held-to-maturity
securities on Schedule RI-C on a
semiannual basis.

e Schedule RC-E, Memorandum
items 6 and 7, including all subitems.
These items currently are required
quarterly in the FFIEC 041 Call Report
and only will be required annually as of
December 31 in the FFIEC 051 Call
Report from institutions with $1 billion
or more, but less than $5 billion in total
assets.

e Schedule RC-O, Other Data for
Deposit Insurance and FICO
Assessments, Memorandum item 2. This
item is required quarterly in the FFIEC
041 Call Report, and will continue to be
required quarterly in the FFIEC 051 Call
Report from institutions with $1 billion
or more, but less than $5 billion in total
assets.

The agencies received five comments
on the items proposed to be added to
the FFIEC 051 Call Report. Four
comments objected to adding the data
items on Schedules RI and RC-E. These
data items relate to consumer deposit
accounts and deposit account fees, and
the commenters stated that this
information should not be collected in
the Call Report. One comment requested
that the agencies retain the items to be
added to the FFIEC 051 Call Report on
the same schedules and in the same
locations in the FFIEC 051 Call Report
as they are reported in the FFIEC 041
Call Report, to minimize the burden of
making systems changes to implement
the revisions.

These data items, including the items
on Schedules RI and RC-E, are
necessary for the agencies to supervise
and monitor consumer deposit account
activity at institutions with total assets
of $1 billion or more, but less than $5
billion that file the FFIEC 051 Call
Report. The agencies also note that the
items on Schedules RI and RC-E would
be collected annually instead of
quarterly, which would provide a
reduction in burden for these

33 See 83 FR 49160 (September 28, 2018) and 84
FR 4131 (February 14, 2019).

institutions in the other three quarters.
Regarding the comment on the location
of these items, the agencies agree with
the commenter’s recommendation and
will retain the items that were proposed
to be moved from Schedules RI, RI-C,
and RC-E on their existing schedules
rather than including them in Schedule
SU, Supplemental Information.

Additional Comments on the Call
Report

The agencies also received one
comment suggesting that they propose
revisions to the FFIEC 031 and FFIEC
041 versions of the Call Report for
institutions with total assets of less than
$5 billion that either are not eligible for
the reduced reporting or choose not to
use reduced reporting in the FFIEC 051
Call Report. While the agencies may
consider proposing burden-reducing
revisions to the FFIEC 031 or 041
versions of the Call Report in the future,
the agencies are not prepared to propose
any specific revisions to these versions
of the Call Report at this time. If an
institution does not meet the criteria to
use the FFIEC 051 Call Report, then
reporting on the existing FFIEC 031 or
FFIEC 041 Call Report is appropriate.

Effective Date

Subject to OMB approval, the
revisions to the FFIEC 051 Call Report
described above would take effect as of
the September 30, 2019, report date. The
less than $5 billion asset-size test for
determining eligibility to file the FFIEC
051 Call Report in 2019 would be based
on the total assets reported on an
institution’s Call Report as of June 30,
2018. An institution eligible to file the
FFIEC 051 Call Report also has the
option to file the FFIEC 041 Call Report.
For an institution with less than $5
billion in total assets that qualifies to
use the FFIEC 051 Call Report for the
first time as a result of the agencies’
increase in the asset-size reporting
threshold for the FFIEC 051 Call Report
from less than $1 billion to less than $5
billion, and that desires to use that
report form but is unable to do so for the
September 30, 2019, Call Report date,
the institution may begin reporting on
the FFIEC 051 Call Report as of the
December 31, 2019, report date.
Beginning in 2020, an institution should
file whichever version of the Call Report
for which it is both eligible and chooses
to file in the first quarter of that year,
for the remainder of that year if it meets
the asset-size threshold for eligibility as
of June 30, 2019, and continues to meet
the non-asset-size criteria.

Proposed Revision, With Extension for
Three Years, of the Following
Information Collections

Report Title: Consolidated Reports of
Condition and Income (Call Report).

Form Number: FFIEC 031, FFIEC 041,
and FFIEC 051 (for eligible small
institutions).

Frequency of Response: Quarterly.

Affected Public: Business or other for-
profit.

Type of Review: Revision and
extension of currently approved
collections.

OCC:

OMB Control No.: 1557—0081.

Estimated Number of Respondents:
1,178 national banks and federal savings
associations.

Estimated Average Burden per
Response: 44.45 burden hours per
quarter to file.

Estimated Total Annual Burden:
209,448 burden hours to file.

Board:

OMB Control No.: 7100-0036.

Estimated Number of Respondents:
794 state member banks.

Estimated Average Burden per
Response: 48.42 burden hours per
quarter to file.

Estimated Total Annual Burden:
153,782 burden hours to file.

FDIC:

OMB Control No.: 3064—0052.

Estimated Number of Respondents:
3,483 insured state nonmember banks
and state savings associations.

Estimated Average Burden per
Response: 43.44 burden hours per
quarter to file.

Estimated Total Annual Burden:
605,206 burden hours to file.

When the estimates are calculated
across the agencies considering all
expected filers of the FFIEC 051 Call
Report, the estimated average burden
hours per calendar quarter for this
report are 40.27 hours. The burden
hours for filers of the currently
approved FFIEC 051 Call Report are
39.77 hours (using September 30, 2018,
data). The increase in the overall
average for the FFIEC 051 reflects that
newly eligible institutions (with total
assets between $1 billion and less than
$5 billion) generally have amounts to
report in more items on that report than
current filers (with total assets of less
than $1 billion). For the current FFIEC
051 Call Report filers, the revisions to
the FFIEC 051 Call Report described in
this document would decrease average
burden hours per quarter from
approximately 40.11 hours to 39.08
hours, a reduction of 1.03 hours per
quarter (using December 31, 2018, data).
For newly eligible filers, the average
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burden hours would decrease from
approximately 63.69 hours to 50.96
hours, a reduction of 12.73 hours per
quarter. The estimated burden per
response for the quarterly filings of the
Call Report is an average that varies by
agency because of differences in the
composition of the institutions under
each agency’s supervision (e.g., size
distribution of institutions, types of
activities in which they are engaged,
and existence of foreign offices). In
addition, the estimates of the average
burden per response for FFIEC 051 Call
Report filers are averages across the Call
Reports for these filers for all four
quarters of the year. As a consequence,
the estimated average burden blends the
effects of reduced reporting in the first
and third quarters with the reporting
that occurs in all four quarters.
Estimates of the average burden hours
solely for completing the FFIEC 051 Call
Report in the first or the third quarter
would be less than the overall average
per response.

Comments on the Burden Estimate

The agencies received two comments
specifically about the burden
calculation. One commenter stated that
the reductions in frequency would save
his institution approximately 2 hours
per quarter. The commenter’s estimate
is consistent with the agencies’ estimate
of a savings of 1.03 hours per quarter.

A second commenter stated that
preparing the Call Report requires
approximately 120 hours per quarter at
his institution. For an institution that
relies primarily on manual processes to
complete the Call Report, the agencies’
supervisory experiences indicate that
60—80 hours may be more typical. The
agencies recognize that institutions may
use unique approaches for preparing the
Call Report that rely on varying degrees
of manual and automated processes that
are tailored to their individual
circumstances, and the burden estimate
reflects averages that take into
consideration such a wide range of
practices. However, increased use of
automated systems generally results in
greater efficiencies and lower manual
intervention for institutions. The
agencies note that their estimate of
approximately 40 hours per quarter is
consistent with an average across all
institutions, including institutions that
use automated systems and those that
do not. While in some cases the set-up
and operating costs of integrating
general ledger and core systems with
Call Report software as a means to
substantially automate the Call Report
preparation process may be significantly
lower than the recurring cost of
employees using manual or less

automated processes, the agencies
recognize institutions’ prerogatives to
make their own business decisions
regarding the use of automation for the
Call Report process.

B. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act 34
(RFA) requires an agency to either
provide an initial regulatory flexibility
analysis with a proposed rule for which
general notice of proposed rulemaking
is required or to certify that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities. The U.S. Small
Business Administration (SBA)
establishes size standards that define
which entities are small businesses for
purposes of the RFA.35 Under
regulations issued by the SBA, the size
standard to be considered a small
business for banking entities subject to
the proposed rule is $550 million or less
in consolidated assets.36

OCC: The RFA requires an agency, in
connection with a proposed rule, to
prepare an Initial Regulatory Flexibility
Analysis describing the impact of the
rule on small entities (defined by the
SBA for purposes of the RFA to include
commercial banks and savings
institutions with total assets of $550
million or less and trust companies with
total revenue of $38.5 million or less) or
to certify that the proposed rule, if
finalized, would not have a significant
economic impact on a substantial
number of small entities. As of
December 31, 2018, the OCC supervised
758 small entities. The rule would
expand eligibility to file the FFIEC 051
version of the Call Report to institutions
with total assets of between $1 billion
and less than $5 billion. None of these
newly eligible institutions would be
considered small entities as defined by
the SBA. Therefore, the OCC certifies
that the final rule would not have a
significant economic impact on a
substantial number of OCC-supervised
small entities.

Board: In accordance with section
603(a) of the RFA,37 the Board
published an initial regulatory
flexibility analysis (IRFA) for the
proposal.38 The Board solicited public
comment on the effect of the proposal
on small entities and on any significant
alternatives that would reduce the

345 U.S.C. 601 et seq.

351.S. SBA, Table of Small Business Size
Standards Matched to North American Industry
Classification System Codes, available at https://
www.sba.gov/sites/default/files/files/Size
Standards_Table.pdf.

36 See 13 CFR 121.201.

375 U.S.C. 603.

3883 FR 58432 (November 19, 2018).

regulatory burden on small entities. The
Board did not receive any comment on
the IRFA.

The RFA requires an agency to
prepare a final regulatory flexibility
analysis (FRFA) unless the agency
certifies that the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The FRFA
must contain (1) a statement of the need
for, and objectives of, the proposed rule;
(2) a statement of the significant issues
raised by the public comments in
response to the IRFA, a statement of the
agency’s assessment of such issues, and
a statement of any changes made in the
proposed rule as a result of such
comments; (3) the response of the
agency to any comments filed by the
Chief Counsel for Advocacy of the Small
Business Administration in response to
the proposed rule, and a detailed
statement of any changes made to the
proposed rule in the final rule as a
result of the comments; (4) a description
of an estimate of the number of small
entities to which the rule will apply or
an explanation of why no such estimate
is available; (5) a description of the
projected reporting, recordkeeping and
other compliance requirements of the
rule, including an estimate of the classes
of small entities which will be subject
to the requirement and type of
professional skills necessary for
preparation of the report or record; and
(6) a description of the steps the agency
has taken to minimize the significant
economic impact on small entities,
including a statement for selecting or
rejecting the other significant
alternatives to the rule considered by
the agency. In accordance with section
604 of the RFA, the Board has reviewed
the final rule.

Under regulations issued by the SBA,
a small entity includes a state member
bank with total assets of $550 million or
less. As of June 30, 2018, there were
approximately 533 state member banks
that qualified as small entities. The
requirement set forth in § 208.122 of the
Board’s proposed rule requiring state
member banks to file reports of
condition applies to all state member
banks, regardless of size. However,
§208.122 does not establish a new
requirement, but only implements in
Board regulation a statutory requirement
to which state member banks already
were subject.

Section 208.123 of the Board’s final
rule allows state member banks that
qualify as covered depository
institutions to file reduced reporting in
first and third calendar quarters of the
year, which applies to approximately
533 state member banks that qualify as


https://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
https://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
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small entities. However, §208.123
allows but does not require these small
state member banks to file reduced
reporting. Accordingly, the final rule
will not have a significant economic
impact on a substantial number of small
entities.

Based on its analysis and for the
reasons stated below, the Board believes
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

1. Statement of the need for, and
objectives of, the application of the final
rule.

As discussed in the SUPPLEMENTARY
INFORMATION, section 205 of EGRRCPA
requires the agencies to allow for a
reduced reporting requirement for a
“covered depository institution” when
an institution files the first and third
Call Reports for a year. The agencies’
goal is to implement section 205 and to
reduce the reporting burden for covered
depository institutions by offering them
the option to file the FFIEC 051 Call
Report in the first and third quarters of
a calendar year.

In connection with the
implementation of reduced reporting
mandated by section 205, the Board is
setting forth the general requirement
that all state member banks must file
consolidated reports of condition
pursuant to its statutory authority under
section 9 of the FRA and section7(a)(3)
of the FDIA.

2. Significant issues raised by the
public comments in response to the
IRFA, a statement of the Board’s
assessment of such issues, and a
statement of any changes made in the
rule as a result of such comments.

As noted above, the Board did not
receive any comments on the IRFA.

3. Response to any comments filed by
the Chief Counsel for Advocacy of the
Small Business Administration in
response to the proposed rule, and
detailed statement of any changes made
to the proposed rule in the final rule as
a result of the comments.

The Chief Counsel for Advocacy of
the Small Business Administration did
not file any comments in response to the
proposal.

4. Description and estimate of the
number of small entities to which the
rule will apply.

The final rule will apply to
approximately 563 state member banks,
of which 533 state member banks have
$550 million or less in total
consolidated assets.

5. Description of the projected
reporting, recordkeeping and other
compliance requirements of the rule,
including an estimate of small entities
which will be subject to the requirement

and the type of professional skills
necessary for preparation of the report
or record.

The final rule does not impose any
new reporting, recordkeeping, or other
compliance requirements on small state
member banks. First, state member
banks are already required to file reports
of condition each quarter of the calendar
year in accordance with the instructions
of such reports. Second, the final rule
allows small state member banks that
qualify as covered depository
institutions to reduce their reporting,
recordkeeping, and compliance burden
by filing the FFIEC 051 Call Report, the
shortest version of the Call Report, with
further reduced reporting in the first
and third calendar quarters. As a result,
the Board expects that the final rule will
reduce the reporting and associated
recordkeeping and compliance costs for
the majority of small state member
banks.

6. Description of the steps taken to
minimize the economic impact on small
entities, including a statement for
selecting or rejecting the other
significant alternatives to the rule
considered by the agency.

As noted, the final rule does not
impose any new requirements on small
state member banks and instead allows
small state member banks that qualify as
covered depository institutions the
option to reduce their reporting burden.
In light of the foregoing, the Board does
not believe the final rule will have a
significant economic impact on small
state member banks.

FDIC: The RFA requires that, in
connection with a final rule, an agency
prepare and make available for public
comment a final regulatory flexibility
analysis that describes the impact of the
final rule on small entities.39 However,
a regulatory flexibility analysis is not
required if the agency certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities, and publishes
its certification and a short explanatory
statement in the Federal Register
together with the rule. The SBA has
defined ““small entities” to include
banking organizations with total assets
of less than or equal to $550 million.40

395 U.S.C. 601 et seq.

40The SBA defines a small banking organization
as having $550 million or less in assets, where “a
financial institution’s assets are determined by
averaging the assets reported on its four quarterly
financial statements for the preceding year.” See 13
CFR 121.201 (as amended, effective December 2,
2014). “SBA counts the receipts, employees, or
other measure of size of the concern whose size is
at issue and all of its domestic and foreign
affiliates.” See 13 CFR 121.103. Following these
regulations, the FDIC uses a covered entity’s
affiliated and acquired assets, averaged over the

Generally, the FDIC considers a
significant effect to be a quantified effect
in excess of 5 percent of total annual
salaries and benefits per institution, or
2.5 percent of total noninterest
expenses. The FDIC believes that effects
in excess of these thresholds typically
represent significant effects for FDIC-
supervised institutions.

Based on December 31, 2018, Call
Report data, the FDIC supervises 3,489
insured depository institutions, of
which 2,674 are considered small
entities for the purposes of RFA. For the
reasons described below, the FDIC
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

As the agencies discussed in the
SUPPLEMENTARY INFORMATION section
above, the final rule implements section
205 by defining “covered depository
institution” to, among other things,
expand eligibility for filing the FFIEC
051 Call Report to insured depository
institutions with $1 billion or more, but
less than $5 billion in total assets.
Through a related PRA notice, the
agencies are reducing the reporting
frequency for more than 400 data items
on the FFIEC 051 Call Report for the
first and third reports of condition for a
year, and to add certain data items to
the FFIEC 051 Call Report that would
apply only to covered depository
institutions with total assets of $1
billion or more. Out of the additional
data items, only one would be required
to be reported every quarter, while the
remaining only would be required
semiannually or annually (i.e., in the
second and fourth quarters, or only the
fourth quarter).

The FDIC estimates that under the
revised definition of “covered
depository institution” in the final rule,
295 FDIC-supervised depository
institutions that reported total assets of
$1 billion or more, but less than $5
billion as of June 30, 2018, could be
eligible to file the FFIEC 051 Call Report
assuming they meet the other non-asset-
size criteria under the final rule.
However, because this aspect of the
final rule only affects institutions with
$1 billion or more, but less than $5
billion, in total assets, it will not affect
any small, FDIC-supervised institutions.

As the agencies discussed in the PRA
section, the FDIC and the other agencies
are reducing the reporting frequency of
more than 400 data items on the FFIEC
051 Call Report for the first and third
calendar quarters. These data items are
currently collected every calendar
quarter on the FFIEC 051 Call Report.

preceding four quarters, to determine whether the
covered entity is “small”” for the purposes of RFA.
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Every covered depository institution
with less than $5 billion in total assets
that files the FFIEC 051 Call Report
would experience a reduction in
reporting burden for the first and third
calendar quarters as a result of this final
rule. The FDIC estimates that the
reduction in reporting frequency of
more than 400 data items in the FFIEC
051 Call Reports for the first and third
calendar quarters would reduce the
average quarterly burden hours for
current FFIEC 051 Call Report filers by
1.03 hours per institution. For the 2,158
small, FDIC-supervised depository
institutions that filed the FFIEC 051 Call
Report for the December 31, 2018, report
date, this represents a total estimated
burden reduction of 2,223 hours per
quarter.4* While the reduced reporting
could affect a substantial number of
small, FDIC-supervised depository
institutions, it would not result in a
significant economic impact.

Based on the agencies’ total estimated
hourly wage rate of $117 for Call Report
preparation, and the reduction in
reporting hours resulting from the
reduced reporting frequency of certain
items in the FFIEC 051 Call Report
discussed in the PRA section, it is
estimated that annual reporting costs
could be $1,040,364 less for small,
FDIC-supervised insured depository
institutions that file the FFIEC 051 Call
Report, or 0.010 percent of total
annualized noninterest expenses.42

The final rule could pose some
additional regulatory costs for small,
FDIC-supervised depository institutions
that file the FFIEC 051 Call Report that
are associated with changes to internal
systems or processes. The FDIC
anticipates that costs associated with
either switching to file the FFIEC 051
Call Report (for institutions with $1
billion or more, but less than $5 billion
in total assets), or reprogramming for
reduced reporting in the first and third
calendar quarters, would be one-time
costs (for all covered depository
institutions). However, these costs are
difficult to estimate accurately with
available information because they
depend upon the individual
characteristics of each insured
depository institution, their
recordkeeping and reporting systems,
and the decisions of senior
management.

Based on the information above, the
FDIC certifies that the final rule will not
have a significant economic impact,

411.03 hours * 2,158 institutions.

42$117 per hour * 2,223 hours per quarter * 4
quarters per year. Call Report Data as of December
31, 2018.

although a substantial number of small
entities will be affected.

In the proposal, the FDIC invited
comment on all aspects of the
supporting information provided in this
RFA section but did not receive any
comments.

C. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act requires the Federal banking
agencies to use plain language in all
proposed and final rules published after
January 1, 2000. The agencies have
sought to present the final rule in a
simple and straightforward manner, and
did not receive any comments on the
use of plain language.

D. Effective Date Under the
Administrative Procedure Act and
Riegle Community Development and
Regulatory Improvement Act of 1994

The Administrative Procedure Act
(APA) requires that a final rule be
published in the Federal Register no
less than 30 days before its effective
date unless, among other exceptions, the
final rule relieves a restriction.

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(“RCDRIA”), in determining the
effective date and administrative
compliance requirements for a new
regulation that imposes additional
reporting, disclosure, or other
requirements on insured depository
institutions, each Federal banking
agency must consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations. In addition, section
302(b) of RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosure, or other new
requirements on insured depository
institutions generally to take effect on
the first day of a calendar quarter that
begins on or after the date on which the
regulations are published in final form.

The final rule reduces reporting and
disclosure requirements on insured
depository institutions. Because the
final rule does not impose additional
reporting, disclosure, or other
requirements on insured depository
institutions, section 302 of the RCDRIA
does not apply. The agencies are
adopting July 22, 2019, as the effective
date so as to provide a minimum of 30
days under the APA.

E. OCC Unfunded Mandates Reform Act
of 1995

The OCC analyzed the final rule
under the factors set forth in the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1532). Under this
analysis, the OCC considered whether
the final rule includes a Federal
mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (adjusted for inflation).
The OCC estimates there are 120
national banks and Federal savings
associations with total assets between
$1 billion and less than $5 billion that
would be eligible for reduced reporting
under the final rule. The OCC estimates
that each of these institutions that
switches to the FFIEC 051 could save
approximately $6,000 per year. Savings
may be less during the first year of
implementation due to costs associated
with updating systems and processes,
but these costs are not expected to
exceed the estimated savings. Therefore,
the OCC has determined that this final
rule would not result in expenditures by
State, local, and Tribal governments, or
the private sector, of $100 million or
more in any one year. Accordingly, the
OCC has not prepared a written
statement to accompany this final rule.

List of Subjects

12 CFR Part 52

Banks, banking, Reporting and
recordkeeping requirements.

12 CFR Part 208

Accounting, Agriculture, Banks,
banking, Confidential business
information, Consumer protection,
Currency, Insurance, Investments,
Mortgages, Reporting and recordkeeping
requirements, Securities.

12 CFR Part 304

Bank deposit insurance, Banks,
banking, Freedom of information,
Reporting and recordkeeping
requirements.

OFFICE OF THE CONTROLLER OF
THE CURRENCY

m For the reasons set out in the joint
preamble, the OCC is adding 12 CFR
part 52 to read as follows:

PART 52—REGULATORY REPORTING

Sec.
52.1
52.2

Authority and purpose.
Definitions.

52.3 Reduced reporting.

52.4 Reservation of authority.

Authority: 12 U.S.C. 93a, 161, 1463(a),
1464(v), and 1817(a)(12).
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§52.1 Authority and purpose.

(a) Authority. This part is issued
pursuant to 12 U.S.C. 93a, 161, 1463(a),
1464(v), and 1817(a)(12).

(b) Purpose. This part establishes a
reduced reporting requirement for a
covered depository institution making
its reports of condition for the first and
third calendar quarters of a year.

§52.2 Definitions.

Covered depository institution means
a national bank, Federal savings
association, or insured Federal branch
that meets the following criteria:

(1) Has less than $5 billion in total
consolidated assets as reported in its
report of condition for the second
calendar quarter of the preceding year;

(2) Has no foreign offices, as detined
in this section;

(3) Is not required to or has not
elected to use 12 CFR part 3, subpart E
(for advanced approaches banks), to
calculate its risk-based capital
requirements;

(4) Is not a large institution or highly
complex institution, as such terms are
defined in 12 CFR 327.8, or treated as
a large institution, as requested under
12 CFR 327.16(f); and

(5) Is not subject to the filing
requirements for the FFIEC 002 report of
condition.

Foreign country refers to one or more
foreign nations, and includes the
overseas territories, dependencies, and
insular possessions of those nations and
of the United States.

Foreign office means:

(1) A branch or consolidated
subsidiary in a foreign country, unless
the branch is located on a U.S. military
facility;

(2) An international banking facility
as such term is defined in 12 CFR 204.8;

(3) A majority-owned Edge Act or
Agreement subsidiary as defined in 12
CFR 28.2, including both its U.S. and its
foreign offices; and

(4) For an institution chartered or
headquartered in any U.S. state or the
District of Columbia, a branch or
consolidated subsidiary located in a
U.S. territory or possession.

Report of condition means the FFIEC
031, FFIEC 041, or FFIEC 051 versions
of the Consolidated Report of Condition
and Income (Call Report) or the FFIEC
002 (Report of Assets and Liabilities of
U.S. Branches and Agencies of Foreign
Banks), as applicable, and as they may
be amended or superseded from time to
time in accordance with the Paperwork
Reduction Act of 1995, 44 U.S.C.
chapter 35.

Total consolidated assets means total
assets as reported in an institution’s
report of condition.

§52.3 Reduced reporting.

A covered depository institution may
file the FFIEC 051 version of the Call
Report, or any successor thereto, to
satisfy its requirement to file a report of
condition for the first and third calendar
quarters of a year.

§52.4 Reservation of authority.

The OCC may determine that a
covered depository institution shall not
use the reduced reporting in §52.3. In
making this determination, the OCC will
consider whether the institution is
significantly engaged in complex,
specialized, or higher risk activities, for
which a reduced reporting requirement
would not provide sufficient
information. The institution has 30 days
following notification from the OCC to
inform the OCC, in writing, of why it
should continue to be eligible to use
reduced reporting or cannot cease using
reduced reporting in the OCC’s
proposed timeframe. The OCC will
make a final decision after reviewing
any response. Nothing in this part shall
be construed to limit the OCC’s
authority to obtain information from a
covered depository institution.

FEDERAL RESERVE SYSTEM

Authority and Issuance

For the reasons set forth in the joint
preamble, the Board amends 12 CFR
part 208 as follows:

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

m 2. The authority citation of part 208 is
revised to read as follows:

Authority: 12 U.S.C. 24, 36, 92a, 93a,
248(a), 248(c), 321-338a, 371d, 461, 481486,
601, 611, 1814, 1816, 1817(a)(3), 1817(a)(12),
1818, 1820(d)(9), 1833(j), 1828(0), 1831,
18310, 1831p-1, 1831r-1, 1831w, 1831x,
1835a, 1882, 2901-2907, 3105, 3310, 3331—
3351, 3905-3909, and 5371; 15 U.S.C. 78b,
781(b), 78l1(i), 780—4(c)(5), 78q, 78q—1, and
78w, 1681s, 1681w, 6801, and 6805; 31
U.S.C. 5318; 42 U.S.C. 4012a, 4104a, 4104b,
4106 and 4128.

m 3. Add subpart K to part 208 to read
as follows:

Subpart K—Forms, Instructions and
Reports

Sec.

208.120
208.121
208.122
208.123
208.124

Authority, purpose, and scope.
Definitions.

Reporting.

Reduced reporting.
Reservation of authority.

§208.120 Authority, purpose, and scope.

(a) Authority. This subpart is issued
by the Board under section 7 of the

Federal Deposit Insurance Act, 12
U.S.C. 1817(a)(3) and (12), and section
9 of the Federal Reserve Act, 12 U.S.C.
324.

(b) Purpose and scope. This subpart
informs a state member bank where it
may obtain forms and instructions for
reports of conditions and implements 12
U.S.C. 1817(a)(12) to allow reduced
reporting for a covered depository
institution when such institution makes
its reports of condition for the first and
third calendar quarters of a year.

§208.121

Covered depository institution means
a state member bank that meets all of
the following criteria:

(1) Has less than $5 billion in total
consolidated assets as reported in its
report of condition for the second
calendar quarter of the preceding year;

(2) Has no foreign offices, as defined
in this section;

(3) Is not required to or has not
elected to use 12 CFR part 217, subpart
E, to calculate its risk-based capital
requirements; and

(4) Is not a large institution or highly
complex institution, as such terms are
defined in 12 CFR 327.8, or treated as
a large institution, as requested under
12 CFR 327.16(f).

Foreign country refers to one or more
foreign nations, and includes the
overseas territories, dependencies, and
insular possessions of those nations and
of the United States.

Foreign office means:

(1) A branch or consolidated
subsidiary in a foreign country, unless
the branch is located on a U.S. military
facility;

(2) An international banking facility
as such term is defined in 12 CFR 204.8;

(3) A majority-owned Edge Act or
Agreement subsidiary including both its
U.S. and its foreign offices; and

(4) For an institution chartered or
headquartered in any U.S. state or the
District of Columbia, a branch or
consolidated subsidiary located in a
U.S. territory or possession.

Report of condition means the FFIEC
031, FFIEC 041, or FFIEC 051 versions
of the Consolidated Report of Condition
and Income (Call Report) or the FFIEC
002 (Report of Assets and Liabilities of
U.S. Branches and Agencies of Foreign
Banks), as applicable, and as they may
be amended or superseded from time to
time in accordance with the Paperwork
Reduction Act of 1995, 44 U.S.C.
chapter 35.

Total consolidated assets means total
assets as reported in a state member
bank’s report of condition.

Definitions.
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§208.122 Reporting.

(a) A state member bank is required to
file the report of condition (Call Report)
in accordance with the instructions for
these reports. All assets and liabilities,
including contingent assets and
liabilities, must be reported in, or
otherwise taken into account in the
preparation of, the Call Report. The
Board uses Call Report data to monitor
the condition, performance, and risk
profile of individual state member banks
and the banking industry. Reporting
state member banks must also submit
annually such information on small
business and small farm lending as the
Board may need to assess the
availability of credit to these sectors of
the economy. The report forms and
instructions can be obtained from
Federal Reserve District Banks or
through the website of the Federal
Financial Institutions Examination
Council, http://www.ffiec.gov/.

(b) Every insured U.S. branch of a
foreign bank is required to file the
FFIEC 002 version of the report of
condition (Report of Assets and
Liabilities of U.S. Branches and
Agencies of Foreign Banks) in
accordance with the instructions for the
report. All assets and liabilities,
including contingent assets and
liabilities, must be reported in, or
otherwise taken into account in the
preparation of the report. The Board
uses the reported data to monitor the
condition, performance, and risk profile
of individual insured branches and the
banking industry. Insured branches
must also submit annually such
information on small business and small
farm lending as the Board may need to
assess the availability of credit to these
sectors of the economy. The report
forms and instructions can be obtained
from Federal Reserve District Banks or
through the website of the Federal
Financial Institutions Examination
Council, http://www.ffiec.gov/.

§208.123 Reduced reporting.

A covered depository institution may
file the FFIEC 051 version of the report
of condition, or any successor thereto,
which shall provide for reduced
reporting for the reports of condition for
the first and third calendar quarters for
a year.

§208.124 Reservation of authority.

(a) Notwithstanding § 208.123, the
Board in consultation with the
applicable state chartering authority
may require an otherwise eligible
covered depository institution to file the
FFIEC 041 version of the report of
condition, or any successor thereto,
based on an institution-specific

determination. In making this
determination, the Board may consider
criteria including, but not limited to,
whether the institution is significantly
engaged in one or more complex,
specialized, or other higher risk
activities, such as those for which
limited information is reported in the
FFIEC 051 version of the report of
condition compared to the FFIEC 041
version of the report of condition.
Nothing in this part shall be construed
to limit the Board’s authority to obtain
information from a state member bank.

(b) Nothing in this subpart limits the
authority of the Board under any other
provision of law or regulation to take
supervisory or enforcement action,
including action to address unsafe or
unsound practices or conditions or
violations of law.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Chapter III
Authority and Issuance

For the reasons set forth in the
preamble, the Federal Deposit Insurance
Corporation revises 12 CFR part 304 to
read as follows:

PART 304—FORMS, INSTRUCTIONS,
AND REPORTS

Subpart A—In General

Sec.

304.1 Purpose.

304.2 Where to obtain forms and
instructions.

304.3 Reports.

304.4-304.10 [Reserved]

Subpart B—Implementation of Reduced
Reporting Requirement

304.11 Authority, purpose, and scope.
304.12 Definitions.

304.13 Reduced reporting.

304.14 Reservation of authority.

Authority: 5 U.S.C. 552; 12 U.S.C. 1464,
1817, 1831, 1867.

Subpart A—In General

§304.1 Purpose.

This part informs the public where it
may obtain forms and instructions for
reports, applications, and other
submittals used by the FDIC, and also
describes certain forms that are not
described elsewhere in FDIC
regulations.

§304.2 Where to obtain forms and
instructions.

Forms and instructions used in
connection with applications, reports,
and other submittals used by the FDIC
can be obtained by contacting the FDIC
Public Information Center (550 17th
Street NW, Washington, DC 20429;

telephone: (877) 275-3342 or (703) 562—
2200), except as noted in § 304.3. In
addition, many forms and instructions
can be obtained from FDIC regional
offices. A list of FDIC regional offices
can be obtained from the FDIC Public
Information Center, or found at the
FDIC’s website at http://www.fdic.gov,
or in the directory of FDIC Law,
Regulations, Related Acts published by
the FDIC.

§304.3 Reports.

(a) Consolidated Reports of Condition
and Income, Forms FFIEC 031, 041, and
051. Pursuant to section 7(a) of the
Federal Deposit Insurance Act (12
U.S.C. 1817(a)) and other applicable
law, every insured depository
institution is required to file
Consolidated Reports of Condition and
Income (also known as the Call Report)
in accordance with the instructions for
these reports. All assets and liabilities,
including contingent assets and
liabilities, must be reported in, or
otherwise taken into account in the
preparation of, the Call Report. The
FDIC uses Call Report data from all
insured depository institutions to
calculate deposit insurance assessments
and monitor the condition,
performance, and risk profile of
individual banks and the banking
industry. Reporting banks must also
submit annually such information on
small business and small farm lending
as the FDIC may need to assess the
availability of credit to these sectors of
the economy. The report forms and
instructions can be obtained from the
Division of Insurance and Research
(DIR), FDIC, 550 17th Street NW,
Washington, DC 20429 or through the
website of the Federal Financial
Institutions Examination Council,
http://www.ffiec.gov/.

(b) Report of Assets and Liabilities of
U.S. Branches and Agencies of Foreign
Banks, Form FFIEC 002. Pursuant to
section 7(a) of the Federal Deposit
Insurance Act (12 U.S.C. 1817(a)) and
other applicable law, every insured U.S.
branch of a foreign bank is required to
file a Report of Assets and Liabilities of
U.S. Branches and Agencies of Foreign
Banks in accordance with the
instructions for the report. All assets
and liabilities, including contingent
assets and liabilities, must be reported
in, or otherwise taken into account in
the preparation of the report. The FDIC
uses the reported data to calculate
deposit insurance assessments and
monitor the condition, performance,
and risk profile of individual insured
branches and the banking industry.
Insured branches must also submit
annually such information on small
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business and small farm lending as the
FDIC may need to assess the availability
of credit to these sectors of the
economy. Because the Board of
Governors of the Federal Reserve
System collects and processes this
report on behalf of the FDIC, the report
forms and instructions can be obtained
from Federal Reserve District Banks or
through the website of the Federal
Financial Institutions Examination
Council, http://www.ffiec.gov/.

(c) Summary of Deposits, Form FDIC
8020/05. Form 8020/05 is a report on
the amount of deposits for each
authorized office of an insured
depository institution with branches;
institutions with only a main office are
exempt from reporting. Reports as of
June 30 of each year must be submitted
no later than the immediately
succeeding July 31. The report forms
and the instructions for completing the
reports will be furnished to all such
institutions by, or may be obtained upon
request from, the Division of Insurance
and Research (DIR), FDIC, 550 17th
Street NW, Washington, DC 20429.

(d) Notification of Performance of
Bank Services, Form FDIC 6120/06.
Pursuant to section 7 of the Bank
Service Company Act (12 U.S.C. 1867),
as amended, FDIC-supervised
institutions must notify the agency
about the existence of a service
relationship within thirty days after the
making of the contract or the
performance of the service, whichever
occurs first. Form FDIC 6120/06 may be
used to satisfy the notice requirement.
The form contains identification,
location, and contact information for the
institution, the servicer, and a
description of the services provided. In
lieu of the form, notification may be
provided by letter. Either the form or the
letter containing the notice information
must be submitted to the regional
director—Division of Risk Management
Supervision (RMS) of the region in
which the institution’s main office is
located.

(Approved by the Office of Management
and Budget under control numbers 3064—
0052, 7100-0032, 3064—0061, and 3064—
0029, respectively)

§8§304.4-304.10 [Reserved]

Subpart B—Implementation of
Reduced Reporting Requirement

Authority: 12 U.S.C. 1464(v), 1817(a), and
1819 Tenth.

§304.11 Authority, purpose, and scope.

(a) Authority. This subpart is issued
pursuant to 12 U.S.C. 1464(v), and
section 7 (12 U.S.C. 1817(a)(12)) and

section 9 (12 U.S.C. 1819 Tenth) of the
Federal Deposit Insurance Act.

(b) Purpose. This subpart implements
12 U.S.C. 1817(a)(12) to allow reduced
reporting for a covered depository
institution when such institution makes
its reports of condition for the first and
third calendar quarters of a year.

(c) Scope. This subpart applies to an
insured depository institution, as that
term is defined in section 3(c) of the
Federal Deposit Insurance Act, 12
U.S.C. 1813(c), that meets the definition
of a covered depository institution
under § 304.12.

(d) Preservation of authority. Nothing
in this subpart in any way limits the
authority of the Corporation under other
provisions of applicable law and
regulation.

§304.12 Definitions.

(a) Covered depository institution
means an insured depository institution,
as such term is defined in section 3 of
the Federal Deposit Insurance Act, 12
U.S.C. 1813, for which the Corporation
is the appropriate Federal banking
agency and that meets all of the
following criteria:

(1) Has less than $5 billion in total
consolidated assets as reported in its
report of condition for the second
calendar quarter of the preceding year;

(2) Has no foreign offices, as defined
in this section;

(3) Is not required to or has not
elected to use 12 CFR part 324, subpart
E, to calculate its risk-based capital
requirements;

(4) Is not a large institution or highly
complex institution, as such terms are
defined in 12 CFR 327.8, or treated as
a large institution, as requested under
12 CFR 327.16(f); and

(5) Is not a state-licensed insured
branch of a foreign bank, as such terms
are defined in section 3(s) of the Federal
Deposit Insurance Act, 12 U.S.C.
1813(s).

(b) Foreign country refers to one or
more foreign nations, and includes the
overseas territories, dependencies, and
insular possessions of those nations and
of the United States.

(c) Foreign office means:

(1) A branch or consolidated
subsidiary in a foreign country, unless
the branch is located on a U.S. military
facility;

(2) An international banking facility
as such term is defined in 12 CFR 204.8;

(3) A majority-owned Edge Act or
Agreement subsidiary including both its
U.S. and its foreign offices; and

(4) For an institution chartered or
headquartered in any U.S. state or the
District of Columbia, a branch or
consolidated subsidiary located in a
U.S. territory or possession.

(d) Report of condition means the
FFIEC 031, FFIEC 041, or FFIEC 051
versions of the Consolidated Report of
Condition and Income (Call Report) or
the FFIEC 002 (Report of Assets and
Liabilities of U.S. Branches and
Agencies of Foreign Banks), as
applicable, and as they may be amended
or superseded from time to time in
accordance with the Paperwork
Reduction Act of 1995, 44 U.S.C.
chapter 35.

(e) Total consolidated assets means
total assets as reported in an insured
depository institution’s report of
condition.

§304.13 Reduced reporting.

A covered depository institution may
file the FFIEC 051 version of the report
of condition, or any successor thereto,
which shall provide for reduced
reporting for the reports of condition for
the first and third calendar quarters for
a year.

§304.14 Reservation of authority.

Notwithstanding § 304.13, the
Corporation, in consultation with the
applicable state chartering authority,
may require an otherwise eligible
covered depository institution to file the
FFIEC 041 version of the report of
condition, or any successor thereto,
based on an institution-specific
determination. In making this
determination, the Corporation may
consider criteria including, but not
limited to, whether the institution is
significantly engaged in one or more
complex, specialized, or other higher-
risk activities, such as those for which
limited information is reported in the
FFIEC 051 version of the report of
condition compared to the FFIEC 041
version of the report of condition.
Nothing in this part shall be construed
to limit the Corporation’s authority to
obtain information from insured
depository institutions.

Dated: June 3, 2019.
Joseph M. Otting,
Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, June 13, 2019.

Ann E. Misback,
Secretary of the Board.

Federal Deposit Insurance Corporation.

By order of the Board of Directors.

Dated at Washington, DC, on June 7, 2019.
Valerie J. Best,
Assistant Executive Secretary.
[FR Doc. 2019-12985 Filed 6—20-19; 8:45 am]
BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 117 and 507
[Docket No. FDA—2018-D-0671]

Determining the Number of Employees
for Purposes of the “Small Business”
Definition (Current Good
Manufacturing Practices and
Preventive Controls Regulations for
Human and Animal Food): Guidance
for Industry; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification of availability.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
announcing the availability of a final
guidance for industry describing the
Agency’s current thinking on how to
determine the number of employees for
purposes of the “small business”
definition in the current good
manufacturing practice (CGMP), hazard
analysis, and risk-based preventive
controls for human and animal food
rules. The guidance will help industry
subject to these rules determine the
number of employees for purposes of
the “small business” definition.
DATES: The announcement of the
guidance is published in the Federal
Register on June 21, 2019.

ADDRESSES: You may submit either
electronic or written comments on
Agency guidances at any time as
follows:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you

do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

o Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

o For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2018-D-0671 for “Determining the
Number of Employees for Purposes of
the ‘Small Business’ Definition in Parts
117 and 507 (CGMP and Preventive
Controls Regulations for Human and
Animal Food): Guidance for Industry.”
Received comments will be placed in
the docket and, except for those
submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80

FR 56469, September 18, 2015, or access
the information at: https://www.gpo.gov
/fdsys/pkg/FR-2015-09-18/pdf/2015-
23389.pd.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

You may submit comments on any
guidance at any time (see 21 CFR
10.115(g)(5)).

Submit written requests for single
copies of the guidance to the Center for
Food Safety and Applied Nutrition,
Food and Drug Administration, 5001
Campus Dr., College Park, MD 20740.
Send two self-addressed adhesive labels
to assist that office in processing your
request. See the SUPPLEMENTARY
INFORMATION section for electronic
access to the guidance.

FOR FURTHER INFORMATION CONTACT:

For questions relating to CGMP,
Hazard Analysis, and Risk-Based
Preventive Controls for Human Food:
Jenny Scott, Center for Food Safety and
Applied Nutrition (HFS-300), Food and
Drug Administration, 5001 Campus Dr.,
College Park, MD 20740, 240—402—2166.

For questions relating to CGMP,
Hazard Analysis, and Risk-Based
Preventive Controls for Food for
Animals: Jeanette Murphy, Center for
Veterinary Medicine (HFV-200), Food
and Drug Administration, 7519 Standish
Pl., Rockville, MD 20855, 240-402—
6246.

SUPPLEMENTARY INFORMATION:
I. Background

We are announcing the availability of
a guidance for industry entitled
“Determining the Number of Employees
for Purposes of the ‘Small Business’
Definition in Parts 117 and 507 (CGMP
and Preventive Controls Regulations for
Human and Animal Food): Guidance for
Industry.” We are issuing the guidance
consistent with our good guidance
practices regulation (21 CFR 10.115).
The guidance represents the current
thinking of FDA on this topic. It does
not establish any rights for any person
and is not binding on FDA or the public.
You can use an alternative approach if
it satisfies the requirements of the
applicable statutes and regulations. This
guidance is not subject to Executive
Order 12866.

This guidance concerns two
regulations that we have established in
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Title 21 of the Code of Federal
Regulations (21 CFR) as part of our
implementation of the FDA Food Safety
Modernization Act (FSMA) (Pub. L.
111-353). These two regulations are part
117 (21 CFR part 117) (September 17,
2015, 80 FR 55907) and part 507 (21
CFR part 507) (September 17, 2015, 80
FR 51670). Under parts 117 and 507,
whether a business is a “small
business’” has two main implications.
First, certain small businesses are
exempt from the human food preventive
controls requirements and the animal
food preventive controls requirements if
they are engaged only in specified low-
risk activity/food combinations. Second,
small businesses have later compliance
dates for parts 117 and 507 than larger
businesses. This guidance provides
additional information to assist
businesses in determining their status as
a “‘small business.”

In the Federal Register of March 20,
2018 (83 FR 12143), we made available
a draft guidance for industry entitled
“Determining the Number of Employees
for Purposes of the ‘Small Business’
Definition in Parts 117 and 507:
Guidance for Industry” and gave
interested parties an opportunity to
submit comments by May 21, 2018, for
us to consider before beginning work on
the final version of the guidance. We
received no substantive comments on
the draft guidance and are issuing the
guidance with editorial changes to
improve clarity and revision of one
example to improve usefulness. The
guidance announced in this notice
finalizes the draft guidance dated March
2018.

II. Electronic Access

Persons with access to the internet
may obtain the guidance at either
https://www.fda.gov/FoodGuidances or
https://www.regulations.gov. Use the
FDA website listed in the previous
sentence to find the most current
version of the guidance.

Dated: June 17, 2019.

Lowell J. Schiller,

Principal Associate Commissioner for Policy.
[FR Doc. 2019-13223 Filed 6-20-19; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 501

Reporting, Procedures and Penalties
Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is issuing this interim
final rule to amend the Reporting,
Procedures and Penalties Regulations
(the Regulations) to provide updated
instructions and incorporate new
requirements for parties filing reports on
blocked property, unblocked property,
or rejected transactions. In addition,
OFAC is revising the licensing
procedures section of the Regulations to
include information regarding OFAC’s
electronic license application
procedures and to provide additional
instructions regarding applications for
the release of blocked funds. OFAC also
is clarifying the rules governing the
availability of information under the
Freedom of Information Act (FOIA) for
information that is submitted to OFAC
pursuant to the Regulations. Finally,
OFAC is making numerous technical
and conforming edits throughout the
Regulations.

DATES: This interim final rule is
effective June 21, 2019. Written
comments may be submitted on or
before July 22, 2019.

ADDRESSES: You may submit comments
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions on the website for
submitting comments. Refer to Docket
Number OFAC-2019-0003.

Fax: Attn: Request for Comments
(Amendments to OFAC’s Reporting,
Procedures and Penalties Regulations)
202-622-1759.

Mail: Attn: Request for Comments
(Amendments to OFAC’s Reporting,
Procedures and Penalties Regulations),
Office of Foreign Assets Control, U.S.
Department of the Treasury, 1500
Pennsylvania Avenue NW, Freedman’s
Bank Building, Washington, DC 20220.
Refer to Docket Number OFAC-2019—
0003.

Instructions: All submissions received
must include the agency name and the
Federal Register Doc. number that
appears at the end of this document. All
comments, including attachments and
other supporting materials, will become
part of the public record and subject to
public disclosure. Sensitive personal
information, such as account numbers
or Social Security numbers, should not
be included. Comments generally will
not be edited to remove any identifying
or contact information.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
tel.: 202-622-2480, Assistant Director

for Regulatory Affairs, tel.: 202—-622—
4855, Assistant Director for Sanctions
Compliance & Evaluation, tel.: 202—-622—
2490; or the Department of the
Treasury’s Office of the Chief Counsel
(Foreign Assets Control), Office of the
General Counsel, tel.: 202—-622-2410.

SUPPLEMENTARY INFORMATION:

Background

The Regulations set forth standard
reporting and recordkeeping
requirements and license application
and other procedures relevant to the
economic sanctions programs
administered by OFAC. OFAC is
updating six sections of the Regulations.

Reports on Blocked and Unblocked
Property

OFAC is revising § 501.603 of the
Regulations, which covers reports on
blocked property, to provide greater
detail regarding the information
required to be provided to OFAC in
connection with blocking reports and to
expand this section to cover reports on
the release of property from blocked
status (i.e., unblocked property), as well
as to make certain technical and
conforming changes related thereto. As
a general matter, in the past, when a
submitter has not provided sufficient
information to identify blocked or
unblocked property and to determine
the authority or authorities under which
it was blocked or unblocked, OFAC has
requested follow up information from
the submitter, sometimes requiring
multiple requests. OFAC is expanding
the information listed in § 501.603 that
is required to be submitted in reports on
blocked property in an effort to clarify
what information is needed to reduce
the need for follow up requests from
OFAC and in order to lessen the overall
reporting burden for submitters.

Initial blocking reports. The expanded
instructions for initial blocking reports
require submitters to include the
following information: (1) The name
and address of the person holding the
blocked property and a contact person
from whom additional information may
be obtained; (2) a description of any
transaction associated with the
blocking, including certain identifying
information; (3) the associated sanctions
target(s) whose property is blocked or a
reference to the relevant written
communication from OFAC if there is
no associated target or that target is
unknown; (4) a description of the
property that is the subject of the
blocking and its location; (5) the date
the property was blocked; (6) the actual,
or if unknown, estimated value of the
property in U.S. Dollars; (7) the legal
authority or authorities under which the
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property is blocked and the action taken
with respect to the property (e.g., that
the property has been deposited into a
new or existing blocked, interest-bearing
account); and (8) a copy of any payment
or transfer instructions or other relevant
documentation.

Annual reports of blocked property. In
the case of annual reports of blocked
property, § 501.603 will require
submitters to include the following
information: (1) The name and address
of the person holding the blocked
property and a contact from whom
additional information may be obtained;
(2) the number of accounts or items
reported in the annual report; (3) the
associated sanctions target(s) whose
property is blocked or a reference to the
relevant written communication from
OFAC if there is no associated target or
that target is unknown; (4) a description
of the property that is the subject of the
blocking and its location; (5) the date
the property was blocked; (6) the actual,
or if unknown, estimated value of the
property in U.S. Dollars; and (7) the
legal authority or authorities under
which the property is blocked.

Annual report format. OFAC is
revising § 501.603(b)(2) to provide
additional information regarding the
required format for submitting annual
reports of blocked property.
Specifically, reports must be submitted
either using the most recent version of
Form TDF 90-22.50, Annual Report of
Blocked Property, or by another official
reporting option, including electronic,
as specified by OFAC on its website.
OFAC is updating Form TDF 90-22.50
in connection with the amendment of
the Regulations to align the form with
the revised requirements of the
Regulations. The changes to Form TDF
90-22.50 are also being made in an
effort to reduce the need for follow up
requests from OFAC in order to lessen
the overall reporting burden for
submitters. Requests to submit the
information required pursuant to
§501.603(b)(2) in an alternate format
will be considered by OFAC on a case-
by-case basis. OFAC is adding a new
requirement for submitters of annual
reports of blocked property who
maintain blocked funds in omnibus
accounts, requiring that annual reports
contain a disaggregated list showing
each blocked asset contained within the
omnibus account. This new requirement
to include disaggregated information in
the annual reports begins with the 2020
annual reports, which are due no later
than September 30, 2020.

Reports on property that is unblocked.
OFAC is incorporating into §501.603
certain requirements regarding reports
on the release of property from blocked

status (i.e., property that is unblocked).
These reports are only due when
specifically required by OFAC, such as
when they are made a condition of a
general or specific license, and must be
filed within 10 business days from the
date such property is unblocked or as
otherwise specified by OFAC. When a
report is required, §501.603(b)(3) will
now require submitters to include the
following information: (1) The name
and address of the person holding the
property immediately prior to the
property’s release from blocked status
and a contact from whom additional
information may be obtained; (2) the
associated sanctions target(s) whose
property had been previously blocked or
a reference to the relevant written
communication from OFAC if there is
no associated target or that target is
unknown; (3) a description of the
property and its location immediately
prior to its release from blocked status,
including certain required identifying
information; (4) the date the property
was unblocked; (5) the actual, or if
unknown, estimated value of the
property that was released from blocked
status in U.S. Dollars; (6) the legal
authority or authorities under which the
property was unblocked; and (7) when
available, a copy of the original blocking
report filed with OFAC pursuant to
§501.603(b)(1). OFAC is making several
technical and conforming changes
throughout § 501.603 to reflect these
additional requirements.

Electronic submission of reports.
OFAC is revising § 501.603 to allow for
the submission of all reports on blocked
or unblocked property by email, U.S.
mail, or any other official reporting
option, including electronic, as
specified by OFAC on its website
(http://www.treasury.gov/ofac). OFAC
strongly prefers to receive reports made
pursuant to this section by email or any
other official electronic reporting
option, as specified by OFAC on its
website (http://www.treasury.gov/ofac).

Rules regarding the availability of
information. Finally, OFAC is adding a
new paragraph to §501.603 to clarify
the rules regarding the availability of
information, under the FOIA.
Specifically, information provided to
OFAC pursuant to § 501.603 is subject
to the FOIA and, generally, will be
released upon the receipt of a valid
FOIA request, unless OFAC determines
that such information should be
withheld in accordance with an
applicable FOIA exemption.

Reports on Rejected Transactions

OFAC is revising § 501.604, which
covers reports on rejected transactions,
to: Clarify that this section applies

broadly to all rejected transactions (and
not only to rejected funds transfers);
provide greater detail regarding the
information to be provided to OFAC in
connection with reports on rejected
transactions; where to report such
information; and make certain technical
and conforming changes.

Clarification of scope of transactions
to be reported. OFAC is replacing
references to “rejected funds transfers”
with references to ‘“rejected
transactions” and is adding a definition
for the term “‘transactions” in order to
provide additional clarity. Rejected
transactions covered under this revised
section include rejected transactions
related to wire transfers, trade finance,
securities, checks, foreign exchange, and
goods or services. OFAC also has made
a number of technical and conforming
changes throughout § 501.604 to clarify
that rejected transaction reporting is not
limited to rejected funds transfers.

Information to be included in reports.
OFAC is also revising § 501.604 to
provide expanded instructions on the
information to be submitted in reports
on rejected transactions. As a general
matter, in the past, when a submitter
has not provided sufficient information
to identify a transaction and the
authority or authorities under which the
transaction was rejected, OFAC has
requested follow up information from
the submitter, sometimes requiring
multiple requests. OFAC is expanding
its instructions on the information to be
submitted in reports on rejected
transactions in an effort to reduce the
need for follow up requests from OFAC
and in order to lessen the overall
reporting burden for submitters.
Submitters must now include the
following information: (1) The name
and address of the person that rejected
the transaction and a contact from
whom additional information may be
obtained; (2) a description of the
rejected transaction, including certain
required identifying information; (3) if
applicable, the associated sanctions
target(s) whose involvement in the
transaction has resulted in the
transaction being rejected and its
location, if known; (4) the date the
transaction was rejected; (5) the actual,
or if unknown, estimated value of the
property in U.S. Dollars; (6) the legal
authority or authorities under which the
transaction was rejected; and (7) a copy
of any related payment or transfer
instructions or other relevant
documentation.

Electronic submission of reports.
OFAC is revising § 501.604 to allow for
the submission of rejected transaction
reports by email, U.S. mail, or any other
official reporting option, including
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electronic, as specified by OFAC on its
website ((http://www.treasury.gov/ofac).
OFAC strongly prefers to receive reports
made pursuant to this section by email
or any other official electronic reporting
option, as specified by OFAC on its
website ((http://www.treasury.gov/ofac).

Rules regarding the availability of
information. Finally, OFAC is adding a
new paragraph to § 501.604 to clarify
the rules regarding the availability of
information pursuant to the FOIA.
Specifically, information provided to
OFAC pursuant to § 501.604 is subject
to the FOIA and, generally, will be
released upon the receipt of a valid
FOIA request, unless OFAC determines
that such information should be
withheld in accordance with an
applicable FOIA exemption.

Licensing Procedures

OFAC is revising §501.801, which
describes licensing procedures, to
include information regarding OFAC’s
electronic license application
procedures and to make a number of
technical and conforming changes.
Specifically, OFAC is revising § 501.801
to require that applications for specific
licenses to engage in any transactions
otherwise prohibited pursuant to 31
CFR chapter V or sanctions programs
administered by OFAC be filed through
OFAC’s Reporting and License
Application Forms page (https://
licensing.ofac.treas.gov/) or by mail.
Applications for the unblocking of
funds must be submitted by one of these
means using Form TD-F 90-22.54,
“Application for the Release of Blocked
Funds,” or in another format that
contains all of the information requested
in Form TD-F 90-22.54. Form TD-F
90-22.54 may be obtained from OFAC’s
Reporting and License Application
Forms page. OFAC also is revising this
section to remove the provision
governing registration for non-
governmental organizations, as this
process has been phased out in favor of
standard licensing procedures. In
addition, OFAC is revising this section
to clarify the rules governing the
availability, under the FOIA, of
information submitted to OFAC
pursuant to §501.801.

Other Technical and Conforming
Changes

OFAC is revising § 501.602, which
covers reports to be furnished on
demand, to provide additional clarity by
adding references to electronic
documents, and adding a new paragraph
defining the term “document” for
purposes of this section. OFAC is
adding a new requirement that any
persons providing documents to OFAC

pursuant to § 501.602 must produce the
documents in a usable format agreed
upon by OFAC. To provide guidance as
to what will be considered a usable
format, OFAC is also adding a reference
in the regulations to newly updated
guidance regarding data delivery
standards and the submission of
documents, which is available on
OFAC’s website (http://
www.treasury.gov/ofac).

In addition, OFAC is revising
paragraph (a) of § 501.701, which
describes penalties for willful violations
of the Trading with the Enemy Act
(TWEA). Specifically, OFAC is adjusting
the penalties as required by Section
107(a)(4) of the Comprehensive Iran
Sanctions, Accountability, and
Divestment Act of 2010 (Pub. L. 111—
195, 124 Stat. 1312) (CISADA).

Finally, OFAC is revising § 501.806,
which describes procedures for
unblocking funds believed to have been
blocked due to mistaken identity, to
require a party who believes that funds
have been blocked due to mistaken
identity send requests to release funds
to OFAC in writing either by U.S. mail
or electronically to OFAC’s reports
email address (OFACreport@
treasury.gov). OFAC is also making a
number of technical and conforming
changes to this section.

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website (http://
www.treasury.gov/ofac).

Public Participation

These amendments are being
published as an interim final rule with
an effective date of June 21, 2019.
Because the amendment of the
Regulations is a rule of agency
procedure and because it involves a
foreign affairs function, the provisions
of Executive Order 12866 and the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective
date, as well as the provisions of
Executive Order 13771, are
inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.
Although notice and comment
procedures are not required, OFAC
invites comments on this interim final
rule.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), the
collections of information related to the

existing Regulations have been
previously approved by the Office of
Management and Budget under control
number 1505-0164. This interim final
rule modifies certain of the collections
of information under the Regulations.
Specifically, in § 501.603, OFAC is
modifying the information to be
collected and the format and means of
submission for reports on blocked
property—both initial reports and
annual reports—and is adding
requirements regarding the information
to be collected and the format and
means of submission for reports on
previously blocked property that has
been unblocked. In §501.604, OFAC is
modifying the information to be
collected and the format and means of
submission for reports on rejected
transactions. OFAC is also clarifying the
breadth of the existing requirement for
reporting on rejected funds transfers.

These modifications to the collections
of information under the Regulations,
and certain forms available as a means
to report such information, have been
submitted to the Office of Management
and Budget (OMB) for review and
approval under control number 1505—
0164.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The likely respondents and record-
keepers affected by these collections of
information collections contained in
part 501 are financial institutions,
business organizations, nonprofit
organizations, individuals, and legal
representatives.

Since OFAC'’s last filing, OFAC has
reviewed and revised its methodology to
more accurately estimate the reporting
burden as set forth below. The burden
of the recordkeeping requirement
imposed by 501.601 is minimal because
the records required to be maintained
should already be maintained under
standard business practice.

Based on a general review of its
databases and using OFAC’s enhanced
methodology and updated data, OFAC’s
estimate for the number of unique
reporting respondents is approximately
6,900. The estimated total annual
reporting burden is approximately
14,850 hours. Accordingly, the
estimated annual hourly burden per
respondent is approximately 2.2 hours.
The estimated annual frequency of
responses is between 1 and 3,300,
varying greatly by entity depending on
the size, nature, and scope of business
activities of each respondent. The
estimated total number of responses per
year is approximately 31,601 responses.


https://licensing.ofac.treas.gov/
https://licensing.ofac.treas.gov/
http://www.treasury.gov/ofac
http://www.treasury.gov/ofac
http://www.treasury.gov/ofac
http://www.treasury.gov/ofac
http://www.treasury.gov/ofac
http://www.treasury.gov/ofac
mailto:OFACreport@treasury.gov
mailto:OFACreport@treasury.gov

29058

Federal Register/Vol.

84, No. 120/Friday, June 21, 2019/Rules and Regulations

OFAC assesses that there is an average
time estimate for reports associated with
forms ranging from 15 minutes to 2
hours and for reports associated with
general licenses and other
miscellaneous reports ranging from 1 to
5 hours.

Comments are invited on: (a) Whether
this collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information has practical
utility; (b) the accuracy of the agency’s
estimate of the burden of the collection
of information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on respondents, including
through the use of automated collection
techniques and other forms of
information technology; and (e) the
estimated capital or start-up costs of the
operation, maintenance, and/or
purchase of services to provide
information. Comments concerning the
above information and the accuracy of
these burden estimates, and suggestions
for reducing this burden, should be
directed to OMB, Attention: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs (OIRA), Washington,
DC 20503 or by email to: OIRA_
Submission@omb.eop.gov, with a copy
to Chief of Records, Attention: Request
for Comments, Office of Foreign Assets
Control, Department of the Treasury,
1500 Pennsylvania Avenue NW,
Freedman’s Bank Building, Washington,
DC 20220. Any such comments should
be submitted not later than July 22,
2019. All comments on these collections
of information will be a matter of public
record.

List of Subjects in 31 CFR Part 501

Administrative practice and
procedure, Banks, banking, Blocking of
assets, Foreign trade, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control amends 31 CFR part 501 to read
as follows:

PART 501—REPORTING,
PROCEDURES AND PENALTIES
REGULATIONS

m 1. The authority citation for part 501
is revised as follows:

Authority: 8 U.S.C. 1189; 18 U.S.C. 2332d,
2339B; 19 U.S.C. 3901-3913; 21 U.S.C. 1901
1908; 22 U.S.C. 287c; 22 U.S.C. 2370(a),
6009, 6032, 7205; 28 U.S.C. 2461 note; 31
U.S.C. 321(b); 50 U.S.C. 1701-1706; 50 U.S.C.

4301-4341341; Pub. L. 111-195, 124 Stat.
1312 (22 U.S.C. 8501-8551).

Subpart C—Reports

m 2. Revise §501.602 to read as follows:

§501.602 Reports to be furnished on
demand.

(a) Every person is required to furnish
under oath, in the form of reports or
otherwise, from time to time and at any
time as may be required by the Office
of Foreign Assets Control, complete
information relative to any act or
transaction, regardless of whether such
act or transaction is effected pursuant to
license or otherwise, subject to the
provisions of this chapter or relative to
any property in which any foreign
country or any national thereof has or
had any interest of any nature
whatsoever, direct or indirect. The
Office of Foreign Assets Control may
require that such reports include the
production of any books, contracts,
letters, papers, or other hard copy or
electronic documents relating to any
such act, transaction, or property, in the
custody or control of the persons
required to make such reports. Reports
with respect to transactions may be
required either before, during, or after
such transactions. Except as provided in
parts 596 and 597, the Office of Foreign
Assets Control may, through any person
or agency, conduct investigations, hold
hearings, administer oaths, examine
witnesses, receive evidence, take
depositions, and require by subpoena
the attendance and testimony of
witnesses and the production of any
books, contracts, letters, papers, and
other hard copy or electronic documents
relating to any matter under
investigation, regardless of whether any
report has been required or filed in
connection therewith.

(b) For purposes of paragraph (a) of
this section, the term “document”
includes any written, recorded, or
graphic matter or other means of
preserving thought or expression
(including in electronic format), and all
tangible things stored in any medium
from which information can be
processed, transcribed, or obtained
directly or indirectly, including
correspondence, memoranda, notes,
messages, contemporaneous
communications such as text and
instant messages, letters, emails,
spreadsheets, metadata, contracts,
bulletins, diaries, chronological data,
minutes, books, reports, examinations,
charts, ledgers, books of account,
invoices, air waybills, bills of lading,
worksheets, receipts, printouts, papers,
schedules, affidavits, presentations,
transcripts, surveys, graphic

representations of any kind, drawings,
photographs, graphs, video or sound
recordings, and motion pictures or other
film.

(c) Persons providing documents to
OFAC pursuant to this section must
produce documents in a usable format
agreed upon by OFAC. For guidance,
see OFAC’s data delivery standards
available on OFAC’s website (http://
www.treasury.gov/ofac).

Note 1 to § 501.602: See subpart F of part
597 for the relationship between this section
and part 597.

m 3. Revise §501.603 to read as follows:

§501.603 Reports on blocked and
unblocked property.

(a) Who must report—(1) Holders of
blocked property. Any U.S. person (or
person subject to U.S. jurisdiction),
including a financial institution,
holding property blocked pursuant to
this chapter or releasing property from
blocked status (i.e., unblocking
property) pursuant to this chapter shall
submit the relevant reports described in
this section to the Office of Foreign
Assets Control (OFAC). This
requirement applies to all U.S. persons
(or persons subject to U.S. jurisdiction)
who have or have had in their
possession or control any property
blocked pursuant to this chapter,
including financial institutions that
receive and block payments or transfers.

(2) Primary responsibility to report. A
report may be filed on behalf of a holder
of blocked property or a releaser of
property from blocked status by an
attorney, agent, or other person. Primary
responsibility for reporting, however,
rests with the actual holder or releaser
of the property, or the person exercising
control over property located outside
the United States, with the following
exceptions: Primary responsibility for
reporting any trust assets rests with the
trustee; and primary responsibility for
reporting real property rests with any
U.S. co-owner, legal representative,
agent, or property manager in the
United States. No person is excused
from filing a report by reason of the fact
that another person has submitted a
report with regard to the same property,
except upon actual knowledge of the
report filed by such other person.

(3) Financial institution. For purposes
of this section, the term ““financial
institution” includes a banking
institution, domestic bank, United
States depository institution, financial
institution, or U.S. financial institution,
as those terms are defined in the
applicable part of this chapter.

(b) What must be reported—(1) Initial
blocking reports—(i) When reports are


http://www.treasury.gov/ofac
http://www.treasury.gov/ofac
mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov

Federal Register/Vol.

84, No. 120/Friday, June 21, 2019/Rules and Regulations

29059

due. Reports shall be filed within 10
business days from the date that
property becomes blocked.

(ii) Required information to be
reported. Initial reports on blocked
property shall include the following:

(A) The name and address of the
person holding the property blocked
pursuant to this chapter (i.e., the person
filing the report on blocked property,
such as a financial institution), and the
name, telephone number, and email
address of a contact from whom
additional information may be obtained;

(B) A description of any transaction
associated with the blocking, including:
The type of transaction; any persons,
including financial institutions,
participating in the transaction and their
respective locations (e.g., if relevant,
customers, beneficiaries, originators,
letter of credit applicants, and their
banks; intermediary banks;
correspondent banks; issuing banks; and
advising or confirming banks); and any
reference numbers, dates, or other
information necessary to identify the
transaction;

(C) The associated sanctions target(s)
whose property is blocked (such as a
Specially Designated National or other
blocked person), the location(s) of the
target(s) (if known), and, if not evident,
a narrative description of the interest(s)
of the target(s) in the property; if there
is no target or the target is not known,
include a reference to the relevant
written communication from OFAC
pursuant to which the blocking action
was taken;

(D) A description of the property that
is the subject of the blocking and its
location in the United States or
otherwise, including any relevant
account numbers and account types,
check numbers, reference numbers,
dates, or other information necessary to
identify the property;

(E) The date the property was
blocked;

(F) The actual, or if unknown,
estimated value of the property in U.S.
Dollars. If the blocked property
represents an outstanding loan, a credit
card receivable, or other property with
a negative balance, the amount blocked
should be reported as $0.00 (zero) with
the amount owed reflected in a narrative
description. Blocked trade finance
documents should also be reported as
$0.00 (zero) with the value of the
shipment reflected in a narrative
description. Transactions blocked in
foreign currencies must be reported in
U.S. Dollars with the foreign currency
amount and notional exchange rate in
the narrative;

(G) The legal authority or authorities
under which the property is blocked

and any action taken with respect to the
property (e.g., that the property has been
deposited into a new or existing
blocked, interest-bearing account that is
labeled as such and is established in the
name of, or contains a means of clearly
identifying the interest of, the person
subject to blocking pursuant to the
requirements of this chapter). This may
include a reference to the sanctions
program (current programs are listed
here: www.treasury.gov/resource-center/
sanctions/SDN-List/Pages/program
tags.aspx), the applicable part of this
chapter (e.g., 31 CFR part 515, 31 CFR
part 544), an Executive order (E.O.) (e.g.,
E.O. 13224, E.O. 13599), or a statute
(e.g., Foreign Narcotics Kingpin
Designation Act). (Note: For this
purpose, the term “SDN” is generic and
cannot be used to identify the legal
authority for blocking property); and

(H) A copy of any payment or transfer
instructions, check, letter of credit,
accompanying bill of lading, invoice, or
any other relevant documentation
received in connection with any related
transaction.

(2) Annual reports of blocked
property—(i) When reports are due. A
report on all blocked property held as of
June 30 of the current year shall be filed
annually by September 30.

(ii) Required information to be
reported. Annual reports on blocked
property shall include the following:

(A) The name and address of the
person holding the property blocked
pursuant to this chapter (i.e., the person
filing the report on blocked property,
such as a financial institution), and the
name, telephone number, and email
address of a contact from whom
additional information may be obtained;

(B) The number of accounts or items
reported in the annual report;

(C) Beginning with the annual report
due no later than September 30, 2020,
and for each subsequent reporting year,
the associated sanctions target(s) whose
property is blocked, such as a Specially
Designated National or other blocked
person, the location(s) of the target(s), if
known, and, if not evident, a narrative
description of the interest(s) of the
target(s) in the transaction; if there is no
target or the target is not known, include
a reference to the relevant written
communication from OFAC pursuant to
which the blocking action was taken;

(D) A description of the property that
is the subject of the blocking and its
location in the United States or
otherwise, including any relevant
account numbers and account types,
check numbers, reference numbers,
dates, or other information necessary to
identify the property;

(E) The date the property was
blocked;

(F) The actual, or if unknown,
estimated value of the property in U.S.
Dollars as of June 30. If a June 30 value
date is not available and a value date
other than June 30 is reported, so
indicate. If the blocked property
represents an outstanding loan, a credit
card receivable, or other property with
a negative balance, the amount blocked
should be reported as $0.00 (zero) with
the amount owed reflected in a narrative
description. Blocked trade finance
documents should also be reported as
$0.00 (zero) with the value of the
shipment reflected in a narrative
description. Transactions blocked in
foreign currencies must be reported in
U.S. Dollars with the foreign currency
amount and notional exchange rate in
the narrative; and

(G) The legal authority or authorities
under which the property is blocked.
This may include a reference to the
sanctions program (current programs are
listed here: www.treasury.gov/resource-
center/sanctions/SDN-List/Pages/
program_tags.aspx), the applicable part
of this chapter (e.g., 31 CFR part 515, 31
CFR part 544), an Executive order (E.O.)
(e.g., E.O. 13224, E.O. 13599), or a
statute (e.g., Foreign Narcotics Kingpin
Designation Act). (Note: For this
purpose, the term “SDN” is generic and
cannot be used to identify the legal
authority for blocking property).

(iii) Format of annual reports. Annual
reports shall be submitted to OFAC
either using the most recent version of
Form TDF 90-22.50, Annual Report of
Blocked Property, or by another official
reporting option, including electronic,
as specified by OFAC on its website
(http://www.treasury.gov/ofac). While
blocked funds may be maintained in
omnibus accounts, the annual reports
must contain a disaggregated list
showing each blocked asset contained
within the omnibus account. Form TDF
90-22.50 may be obtained directly from
OFAC by downloading the form from
the OFAC Reporting and License
Application Forms page on OFAC’s
website (https://www.treasury.gov/
resource-center/sanctions/Pages/forms-
index.aspx). Requests to submit the
information required pursuant to
§501.603(b)(2)(ii) in an alternative
format developed by the reporter are
invited and will be considered by OFAC
on a case-by-case basis. A copy of
reports submitted pursuant to
§501.603(b)(2) shall be retained for the
submitter’s records.

(3) Unblocking reports—(i) When
reports are due. These reports are only
due when specifically required by
OFAC, such as when they are made a
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condition of a general or specific
license, and shall be filed within 10
business days from the date property is
unblocked.

(ii) Required information to be
reported. Reports on the release of
property from blocked status (i.e.,
property that is unblocked) shall
include the following:

(A) The name and address of the
person holding the property
immediately prior to the property’s
release from blocked status (i.e., the
person filing the unblocking report,
such as a financial institution), and the
name, telephone number, and email
address of a contact from whom
additional information may be obtained;

(B) The associated sanctions target(s)
whose property had been previously
blocked and was released from blocked
status, such as a Specially Designated
National or other blocked person, the
location(s) of the target(s), if known,
and, if not evident, a narrative
description of the interest(s) of the
target(s) in the previously blocked
property or transaction; if there is no
target or the target is not known, include
a reference to the relevant written
communication from OFAC pursuant to
which the blocking action was taken;

(C) A description of the property that
has been unblocked and its location in
the United States or otherwise
immediately prior to its release from
blocked status, including any relevant
account numbers and account types,
check numbers, reference numbers,
dates, or other information necessary to
identify the property;

(D) The date the property was
unblocked;

(E) The actual value of the property
that was released from blocked status in
U.S. Dollars. If the property represented
an outstanding loan, a credit card
receivable, or other property with a
negative balance, the amount unblocked
should be reported as $0.00 (zero) with
the amount owed reflected in a narrative
description. Trade finance documents
should also be reported as $0.00 (zero)
with the value of the shipment reflected
in a narrative description. Transactions
that were previously blocked in foreign
currencies and were unblocked in a
foreign currency must be reported in
U.S. Dollars with the foreign currency
amount and notional exchange rate in
the narrative;

(F) The legal authority or authorities
under which the property was
unblocked. This may include, for
example, reference to a specific or
general license under an applicable part
of this chapter or an E.O.; and

(G) A copy of the original blocking
report filed with OFAC pursuant to
§501.603(b)(1), when available.

(c) Reports on retained funds
pursuant to § 596.504(b) of this chapter.
The reporting requirements set forth in
this section are applicable to any person
retaining funds pursuant to § 596.504(b)
or releasing such funds.

(d) Where to report. All reports under
this section shall be submitted to OFAC
using one of the following methods:
Email: OFACreport@treasury.gov; U.S.
mail: Office of Foreign Assets Control,
Sanctions Compliance and Evaluation
Division, U.S. Department of the
Treasury, 1500 Pennsylvania Avenue,
NW, Freedman’s Bank Building,
Washington, DC 20220; or any other
official reporting option, including
electronic, as specified by OFAC on its
website (http://www.treasury.gov/ofac).
OFAC strongly prefers to receive reports
made pursuant to this section by email
or any other official electronic reporting
option, as specified by OFAC on its
website.

(e) Rules governing availability of
information. OFAC records are made
available to the public in accordance
with the Freedom of Information Act
(FOIA) (5 U.S.C. 552) and the provisions
of 31 CFR part 1. See 31 CFR 1.5 for
provisions pertaining to business
information. Reports on blocked and
unblocked property and the information
required to be reported to OFAC
pursuant to this section are subject to
the FOIA. Information provided to
OFAC pursuant to this section generally
will be released upon the receipt of a
valid FOIA request, unless OFAC
determines that such information
should be withheld in accordance with
an applicable FOIA exemption.

m 4. Revise §501.604 to read as follows:

§501.604 Reports on rejected
transactions.

(a) Who must report—(1) Persons
rejecting transactions. Any U.S. person
(or person subject to U.S. jurisdiction),
including a financial institution, that
rejects a transaction that is not blocked
under the provisions of this chapter, but
where processing or engaging in the
transaction would nonetheless violate a
provision contained in this chapter,
shall submit a report to the Office of
Foreign Assets Control (OFAC).

(2) Financial institution. For purposes
of this section, the term ““financial
institution” includes a banking
institution, domestic bank, United
States depository institution, financial
institution, or U.S. financial institution,
as those terms are defined in the
applicable part of this chapter.

(3) Transaction. The term transaction
includes transactions related to wire
transfers, trade finance, securities,
checks, foreign exchange, and goods or
services.

(b) Required information to be
reported. Reports on rejected
transactions shall include the following:

(1) The name and address of the
person that rejected the transaction
pursuant to this chapter (i.e., the person
filing the report on the rejected
transaction, such as a financial
institution), and the name and
telephone number of a contact from
whom additional information may be
obtained;

(2) A description of the rejected
transaction, including the type of
transaction; any persons, including
financial institutions, participating in
the transaction and their respective
locations (e.g., customers, beneficiaries,
originators, letter of credit applicants,
and their banks; intermediary banks;
correspondent banks; issuing banks; and
advising or confirming banks); a
description of the property that is the
subject of the transaction; and any
reference numbers, account numbers,
dates, or other information necessary to
identify the transaction;

(3) If applicable, the associated
sanctions target(s) whose involvement
in the transaction has resulted in the
transaction being rejected, the
location(s) of the associated sanctions
target(s), if known, and, if not evident,

a narrative description of the interest(s)
of the target(s) in the transaction;

(4) The date the transaction was
rejected;

(5) The actual, or if unknown,
estimated value of the property in U.S.
Dollars. Rejected trade documents
should be reported as $0.00 (zero) with
the value of the shipment reflected in a
narrative description. Rejected
transactions in foreign currencies must
be reported in U.S. Dollars with the
foreign currency amount and notional
exchange rate in a narrative description;

(6) The legal authority or authorities
under which the transaction was
rejected. This may include a reference to
the sanctions program (current programs
are listed here: www.treasury.gov/
resource-center/sanctions/SDN-List/
Pages/program_tags.aspx), the
applicable part of this chapter (e.g., 31
CFR part 515, 31 CFR part 544), an
Executive Order (E.O.) (e.g., E.O. 13224,
E.O. 13599), or a statute (e.g., Foreign
Narcotics Kingpin Designation Act).
(Note: For this purpose, the term “SDN”’
is generic and cannot be used to identify
the legal authority or authorities for
rejecting transactions); and
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(7) A copy of any related payment or
transfer instructions, check, letter of
credit, accompanying bill of lading,
invoice, or any other relevant
documentation received in connection
with the transaction.

(c) When reports are due. Reports
shall be filed within 10 business days of
the rejected transaction prohibited by
the provisions of this chapter.

(d) Where to report. Reports under
this section shall be submitted to OFAC
using one of the following methods:
Email: OFACreport@treasury.gov; U.S.
mail: Office of Foreign Assets Control,
Sanctions Compliance and Evaluation
Division, U.S. Department of the
Treasury, 1500 Pennsylvania Avenue,
NW, Freedman’s Bank Building,
Washington, DC 20220; or any other
official reporting option, including
electronic, as specified by OFAC on its
website (http://www.treasury.gov/ofac).
OFAC strongly prefers to receive reports
made pursuant to this section by email
or any other official electronic reporting
option, as specified by OFAC on its
website.

(e) Rules governing availability of
information. OFAC records are made
available to the public in accordance
with the Freedom of Information Act
(FOIA) (5 U.S.C. 552) and the provisions
of 31 CFR part 1. See 31 CFR 1.5 for
provisions pertaining to business
information. Reports on rejected
transactions and the information
required to be reported to OFAC
pursuant to this section are subject to
the FOIA. Information provided to
OFAC pursuant to this section generally
will be released upon the receipt of a
valid FOIA request, unless OFAC
determines that such information
should be withheld in accordance with
an applicable FOIA exemption.

Subpart D—Trading With the Enemy
Act (TWEA) Penalties

m 5. Amend § 501.701 by revising
paragraph (a)(1) to read as follows:

§501.701

(a)* EE

(1) Persons who willfully violate any
provision of TWEA or any license, rule,
or regulation issued thereunder, and
persons who willfully violate, neglect,
or refuse to comply with any order of
the President issued in compliance with
the provisions of TWEA shall, upon
conviction, be fined not more than
$1,000,000 or, if an individual, be
imprisoned for not more than 20 years,
or both.

* * * * *

Penalties.

Subpart E—Procedures

m 6. Revise §501.801 to read as follows:

§501.801 Licensing.

(a) General licenses. General licenses
may be issued authorizing, under
appropriate terms and conditions,
certain types of transactions that are
subject to the prohibitions contained in
this chapter. General licenses also may
be issued authorizing, under
appropriate terms and conditions,
certain types of transactions that are
subject to prohibitions contained in
economic sanctions programs the
implementation and administration of
which have been delegated to the
Director of the Office of Foreign Assets
Control (OFAC) but which are not yet
codified in this chapter. General
licenses are set forth in subpart E of
each part contained in this chapter or
made available on OFAC’s website:
https://www.treasury.gov/
resourcecenter/sanctions/Programs/
Pages/Programs.aspx. It is the policy of
OFAC not to grant applications for
specific licenses authorizing
transactions to which the provisions of
a general license are applicable. Persons
availing themselves of certain general
licenses may be required to file reports
and statements in accordance with the
instructions specified in those licenses.
Failure to file timely all required
information in such reports or
statements may nullify the authorization
otherwise provided by the general
license and result in apparent violations
of the applicable prohibitions that may
be subject to OFAC enforcement action.

(b) Specific licenses—(1) General
course of procedure. Transactions
subject to the prohibitions contained in
this chapter, or to prohibitions the
implementation and administration of
which have been otherwise delegated to
the OFAC Director, that are not
authorized by general license may be
effected only under specific license.

(2) Applications for specific licenses.
Applications for specific licenses to
engage in any transactions prohibited by
or pursuant to this chapter, or sanctions
programs that have been otherwise
delegated to the OFAC Director for
implementation and administration,
must be signed, either manually or
electronically, and filed through OFAC’s
Reporting and License Application
Forms page (https://
licensing.ofac.treas.gov/) or, if that
option is unavailable, by mail,
addressed to the Office of Foreign
Assets Control, Licensing Division, U.S.
Department of the Treasury, 1500
Pennsylvania Avenue NW, Freedman’s
Bank Building, Washington, DC 20220.

Applications for the unblocking of
funds may be submitted via OFAC’s
Reporting and License Application
Forms page (https://
licensing.ofac.treas.gov/) or, if that
option is unavailable, by using Form
TD-F 90-22.54, “Application for the
Release of Blocked Funds,” or via a
submission that otherwise contains all
of the information provided for in Form
TD-F 90-22.54. Form TD-F 90-22.54
may be obtained from OFAC’s Reporting
and License Application Forms page, or
by mail at the address above.

(i) Additional conditions. Applicants
should submit only one copy of a
specific license application to OFAC;
submitting multiple copies may result
in processing delays. Any person having
an interest in a transaction or proposed
transaction may file an application for a
specific license authorizing such a
transaction.

(ii) Information to be supplied. The
applicant must supply all information
specified by relevant instructions
(available on OFAC’s Reporting and
License Application Forms page at
https://licensing.ofac.treas.gov) and/or
forms, and must fully disclose the
names of all parties who are concerned
with or interested in the proposed
transaction. If the application is filed by
an agent, the agent must disclose the
name of his or her principal(s). Such
documents as may be relevant shall be
attached to each application as a part of
such application, whether filed
electronically or by mail, except that
documents previously filed with OFAC
may, where appropriate, be
incorporated by reference in such
application. Applicants may be required
to furnish such further information as is
deemed necessary to assist OFAC in
making a determination. Any applicant
or other party in interest desiring to
present additional information may do
so at any time before or after OFAC
makes its decision with respect to the
application. In unique circumstances,
OFAC may determine that an oral
presentation regarding a license
application would assist in OFAC’s
review of the issues involved. Any
requests to make such an oral
presentation must be submitted in
writing to the attention of the Director,
but are rarely granted.

(3) Issuance of specific license.
Specific licenses normally will be
issued by OFAC. Specific licenses also
may be issued by the Secretary of the
Treasury acting directly or through any
specifically designated person, agency,
or instrumentality.

(4) Reports under specific licenses. As
a condition for the issuance of any
specific license, the licensee may be
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required to file reports with respect to
the transactions authorized by the
specific license in such form and at
such times and places as may be
prescribed in the license or otherwise.
Reports should be sent in accordance
with the instructions provided in the
applicable specific license.

(5) Effect of denial. The denial of a
specific license does not preclude the
reconsideration of an application or the
filing of a further application. The
applicant or any other party in interest
may at any time request, by written
correspondence, reconsideration of the
denial of an application on the basis of
new facts or changed circumstances.

(6) Rules governing availability of
information. OFAC records are made
available to the public in accordance
with the Freedom of Information Act
(FOIA) (5 U.S.C. 552) and the provisions
of 31 CFR part 1. See 31 CFR 1.5 for
provisions pertaining to business
information. License applications
submitted to OFAC and specific licenses
issued by OFAC are subject to the FOIA
and generally will be released upon the
receipt of a valid FOIA request, unless
OFAC determines that such information
should be withheld in accordance with
an applicable FOIA exemption.

Note 1 to paragraph (b)(6): OFAC views
information submitted in furtherance of an
application for a specific license pursuant to
this paragraph (b) to be required information
for purposes of Exemption 4 of the FOIA.

m 7. Amend § 501.806 by revising
paragraph (b) to read as follows:

§501.806 Procedures for unblocking
funds believed to have been blocked due to
mistaken identity.

* * * * *

(b) Requests to release funds which a
party believes to have been blocked due
to mistaken identity must be made in
writing and addressed to the Office of
Foreign Assets Control, Sanctions
Compliance & Evaluation Division, U.S.
Department of the Treasury, 1500
Pennsylvania Avenue NW, Freedman’s
Bank Building, Washington, DC 20220,
or sent by email to the Sanctions
Compliance & Evaluation Division at
OFACreport@treasury.gov.

* * * * *

Dated: June 17, 2019.
Andrea Gacki,
Director, Office of Foreign Assets Control.
[FR Doc. 2019-13163 Filed 6—20-19; 8:45 am]
BILLING CODE 4810-AL-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 242a
[Docket ID: DOD-2019-0S-0021]
RIN 0790-AK36

Public Meeting Procedures of the
Board of Regents, Uniformed Services
University of the Health Sciences

AGENCY: Under Secretary of Defense for
Personnel and Readiness, Department of
Defense.

ACTION: Final rule.

SUMMARY: This final rule removes the
Department of Defense (DoD) regulation,
not updated since December 20, 1977,
regarding the administrative policies
and procedures on establishing and
providing notice on advisory committee
meetings of the Board of Regents (BOR),
Uniformed Services University of the
Health Sciences (University). This
includes definitions and instructions for
both open and closed meetings. The
BOR is now a federal advisory
committee, and its policies and
procedures do not require rulemaking.
Therefore, this rule is outdated and
unnecessary and can be removed from
the Code of Federal Regulations (CFR).
DATES: This rule is effective on June 21,
2019.

FOR FURTHER INFORMATION CONTACT:
Steven J. Weiss, Associate General
Counsel, Uniformed Services University
of the Health Sciences, 4301 Jones
Bridge Road, Room A—1030. Email:
steven.weiss@usuhs.edu. Telephone:
(301) 295-3028. Facsimile: (301) 295—
6681.

SUPPLEMENTARY INFORMATION: In support
of a recommendation from the DoD
Regulatory Reform Task Force, DoD is
removing this regulation, which
contains public meeting procedures of
the BOR. This rule was first published
March 7, 1977 (42 FR 12853), and most
recently amended on December 20, 1977
(42 FR 63775). Section 8091 of Public
Law 101-511 (November 5, 1990)
transferred all authorities from the BOR
to the Secretary of Defense and stated
. . . the Board hereafter shall be an
advisory board to the Secretary of
Defense.” Since the 1990 change, the
BOR complies with the Federal
Advisory Committee Act (5 U.S.C.
App.), the General Services
Administration’s Federal Advisory
Committee Management Final Rule (41
CFR part 102-3), and 10 U.S.C. 2113a,
rendering this rule unnecessary.

On March 28, 2019 (84 FR 11754),
DoD published a notice in the Federal

Register to announce that it is renewing
the charter of the BOR. The BOR’s
charter and contact information for the
BOR’s Designated Federal Officer can be
found at https://www.facadatabase.gov/
FACA/apex/FACAPublicAgency
Navigation. It has been determined that
publication of this CFR part removal for
public comment is impracticable,
unnecessary, and contrary to public
interest because it removes only
outdated and unnecessary information
from the CFR.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, E.O. 13771, “Reducing
Regulation and Controlling Regulatory
Costs” does not apply.

List of Subjects in 32 CFR Part 242a

Medical and dental schools, Sunshine
Act.

PART 242a—[REMOVED]

m Accordingly, by the authority of 5
U.S.C. 301, 32 CFR part 242a is
removed.

Dated: June 17, 2019.
Shelly E. Finke,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-13198 Filed 6—20-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 242b
[Docket ID: DOD-2019—-0S-0020]
RIN 0790-AK37

General Procedures and Delegations
of the Board of Regents, Uniformed
Services University of the Health
Sciences

AGENCY: Under Secretary of Defense for
Personnel and Readiness, Department of
Defense.

ACTION: Final rule.

SUMMARY: This final rule removes the
Department of Defense (DoD) regulation,
not updated since March 23, 1989,
relating to the general procedures and
delegations of authority of the Board of
Regents (BOR), Uniformed Services
University of the Health Sciences’
(University), which includes the
composition of the BOR, administrative
procedures for its meetings, and voting
requirements. The regulation also
identifies a standing committee of the
BOR, officers of the BOR and the
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University, and rules for amending the
BOR’s procedures. Because the BOR is
now a federal advisory committee, its
policies and procedures do not require
rulemaking, and it no longer appoints
officers of the University. Therefore, this
rule is outdated, unnecessary and can be
removed from the Code of Federal
Regulations (CFR).

DATES: This rule is effective on June 21,
2019.

FOR FURTHER INFORMATION CONTACT:
Steven J. Weiss, Associate General
Counsel, Uniformed Services University
of the Health Sciences, 4301 Jones
Bridge Road, Room A-1030. Email:
steven.weiss@usuhs.edu. Telephone:
(301) 295-3028. Facsimile: (301) 295—
6681.

SUPPLEMENTARY INFORMATION: In support
of a recommendation from the DoD
Regulatory Reform Task Force, DoD is
removing this regulation, which
contains administrative procedures for
the BOR and sets forth certain officers
of the University to be appointed by the
BOR. This rule was first published on
January 19, 1978 (42 FR 63775) and last
updated on March 23, 1989 (54 FR
11946). Since that time, section 8091 of
Public Law 101-511 (November 5, 1990)
transferred all authorities from the BOR
to the Secretary of Defense and stated

“. . . the Board hereafter shall be an
advisory board to the Secretary of
Defense.” Since the 1990 change, the
BOR complies with the Federal
Advisory Committee Act (5 U.S.C.
App.), the General Services
Administration’s Federal Advisory
Committee Management Final Rule (41
CFR part 102-3), and 10 U.S.C. 2113a.
Further, the BOR no longer appoints
officers of the University. Accordingly,
this part is outdated and unnecessary.

On March 28, 2019 (84 FR 11754),
DoD published a notice in the Federal
Register to announce that it is renewing
the charter of the BOR. The BOR’s
charter and contact information for the
BOR’s Designated Federal Officer can be
found at https://www.facadatabase.gov/
FACA/apex/FACAPublicAgency
Navigation.

It has been determined that
publication of this CFR part removal for
public comment is impracticable,
unnecessary, and contrary to public
interest since it is based on removing
outdated and unnecessary information
from the CFR.

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, E.O. 13771, “Reducing
Regulation and Controlling Regulatory
Costs” does not apply.

List of Subjects in 32 CFR Part 242b
Medical and dental schools,

Organization and functions
(Government agencies).

PART 242b—[REMOVED]

Accordingly, by the authority of 5
U.S.C. 301, 32 CFR part 242b is
removed.

Dated: June 17, 2019.

Shelly E. Finke,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-13197 Filed 6-20-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2017-0857]
RIN 1625-AA09

Drawbridge Operation Regulation; St.
Johns River, Putnam County, FL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is modifying
the operating schedule that governs the
Buffalo Bluff CSX Railroad Bridge
across the St. Johns River, mile 94.5, at
Satsuma, Putnam County, FL. The rule
allows the bridge to be remotely
monitored and operated from the CSX
Railroad Bridge across the Ortega River
(McGirts Creek) located at mile 1.1 on
the Ortega River. The rule also allows
the draw to remain in the full, open
position unless a train is in the circuit.
DATES: This rule is effective July 22,
2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov. Type USCG—
2017-0857 in the “SEARCH” box and
click “SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Emily T. Sysko, Sector
Jacksonville, Waterways Management
Division, U.S. Coast Guard; telephone
904-714-7616, email Emily.T.Sysko@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations
DHS Department of Homeland Security

FR Federal Register

OMB Office of Management and Budget

NPRM Notice of proposed rulemaking
(Advance, Supplemental)

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On April 27, 2018, we published a
temporary deviation entitled
“Drawbridge Operation Regulation; St.
Johns River, Putnam County, FL” in the
Federal Register (82 FR 08866). We
received no comments on this rule. On
March 5, 2019, we published a notice of
proposed rulemaking entitled
“Drawbridge Operation Regulation; St.
Johns River, Putnam County, FL” in the
Federal Register (82 FR 03904). We
received no comments on this rule.

III. Legal Authority and Need for Rule

The bridge owner, CSX
Transportation, requested the Coast
Guard consider allowing remote
operation of the Buffalo Bluff CSX
Railroad Bridge across the St. Johns
River, mile 94.5, at Satsuma, Putnam
County, Florida. The Buffalo Bluff CSX
Railroad Bridge across the St. Johns
River, Putnam is a bascule bridge. The
bridge is currently manned and
maintained in the open position. It has
a vertical clearance of 7 feet at mean
high water in the closed position and a
horizontal clearance of 90 feet.

The Coast Guard is issuing this rule
under authority 33 U.S.C. 499.

IV. Discussion of Comments, Changes
and the Final Rule

The Coast Guard is modifying the
operating schedule that governs the
Buffalo Bluff CSX Railroad Bridge
across St. Johns River, mile 94.5, at
Satsuma, Putnam County, FL. The
bridge is currently manned and
maintained in the open position.

This rule allows the bridge to be
remotely monitored and operated.
Visual monitoring of the waterway shall
be maintained with the use of cameras
and the detection of vessels under the
span shall be accomplished with
detection sensors. Marine radio
communication shall be maintained
with mariners near the bridge for the
safety of navigation. The remote tender
may also be contacted via telephone at
(386) 649-8538. The span is normally in
the fully open position and will display
green lights to indicate that the span is
fully open. When a train approaches,
the remote tender shall monitor for
vessels approaching the bridge. The
remote tender shall warn approaching
vessels via marine radio, channel 9 VHF
of a bridge lowering. Provided the
sensors do not detect a vessel under the
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span, the tender shall initiate the span
lowering sequence, which includes the
sounding of a horn and the displaying
of red lights. The span will remain in
the down position for a minimum of
eight minutes or for the entire time the
approach track circuit is occupied. After
the train has cleared the bridge track
circuit, the span shall open and the
green lights will be displayed. This rule
allows vessels to pass through the
bridge while taking into account the
reasonable needs of other modes of
transportation.

On April 27, 2017, the Coast Guard
published a notice of temporary
deviation from drawbridge regulation
with request for comments in the
Federal Register (82 FR 08886) to test
proposed changes. The Coast Guard
provided a comment period of 109 days
and no comments were received during
the test period. On March 5, 2019, we
published a notice of proposed
rulemaking entitled ‘“Drawbridge
Operation Regulation; St. Johns River,
Putnam County, FL” in the Federal
Register (82 FR 03904). The Coast Guard
provided a comment period of 60 days
and no comments were received.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss First
Amendment rights of protesters.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, it has not
been reviewed by the Office of
Management and Budget (OMB) and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the following reasons: (1)
The draw will remain open for vessel
traffic except when trains are passing;
and (2) vessels that can transit under the
bridge without an opening may do so at
anytime.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,

requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section V.A above, this rule
will not have a significant economic
impact on any vessel owner or operator.
Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have

analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and U.S.
Coast Guard Environmental Planning
Policy COMDTINST 5090.1 (series),
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f). We
have made a determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This rule promulgates the
operating regulations or procedures for
drawbridges. This action is categorically
excluded from further review, under
paragraph L49, of Chapter 3, Table 3—1
of the U.S. Coast Guard Environmental
Planning Implementation Procedures.

A preliminary Record of
Environmental Consideration and a
Memorandum for the Record are not
required for this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.
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List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
and Department of Homeland Security
Delegation No. 0170.1.

m 2. Amend § 117.325 by adding
paragraph (c) to read as follows:

§117.325 St. Johns River.

* * * * *

(c) The draw for the Buffalo Bluff CSX
automated Railroad Bridge, St. Johns
River, mile 94.5 at Satsuma, Putnam
County, FL shall operate as follows:

(1) The bridge is not tendered locally,
but will be operated and monitored by
a remote tender.

(2) The bridge shall have local and
mechanical override capabilities over
the remote operation.

(3) Marine radio communication shall
be maintained with mariners near the
bridge for the safety of navigation.
Visual monitoring of the waterway shall
be maintained with the use of cameras
and the detection of vessels under the
span shall be accomplished with
detection sensors.

(4) The span is normally in the fully
open position and will display green
lights to indicate that the span is fully
open.

(5) When a train approaches, the
remote tender shall monitor for vessels
approaching the bridge. The remote
tender shall warn approaching vessels
via marine radio, channel 9 VHF of a
bridge lowering. The remote tender may
also be contacted via telephone at (386)
649-8538.

(6) Provided the sensors do not detect
a vessel under the span, the tender shall
initiate the span lowering sequence,
which includes the sounding of a horn
and the displaying of red lights. The
span will remain in the down position
for a minimum of eight minutes or for
the entire time the approach track
circuit is occupied.

(7) After the train has cleared the
bridge track circuit, the span shall open
and the green lights will be displayed.

Dated: June 11, 2019.
Peter J. Brown,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 2019-13205 Filed 6-20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2019-0388]

RIN 1625-AA09

Drawbridge Operation Regulation;

Atlantic Intracoastal Waterway (Halifax
River), Daytona Beach, FL

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the existing drawbridge operation
regulation for the Memorial Bridge
(Veteran’s Memorial/Orange Ave/CR
4050) across the Atlantic Intracoastal
Waterway (Halifax River), mile 830.6, at
Daytona Beach, FL. The drawbridge was
removed in 2018 and is being replaced
with a fixed bridge. The operating
regulation is no longer applicable or
necessary.

DATES: This rule is effective June 21,
2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0388. In the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ms. Jennifer Zercher, Bridge
Administration Branch, United States
Coast Guard District Seven; telephone
305—415-6740, email
jennifer.n.zercher@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FL Florida

FR Federal Register

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.

553(b), the Coast Guard finds that good
cause exists for not publishing a notice
of proposed rulemaking (NPRM) with
respect to this rule because Veteran’s
Memorial Bridge, that once required
draw operations in 33 CFR 117.261(g),
was removed from the Atlantic
Intracoastal Waterway (Halifax River) in
2018 and is being replaced with a fixed
bridge. Therefore, the regulation is no
longer applicable and shall be removed
from publication. It is unnecessary to
publish an NPRM because this
regulatory action does not purport to
place any restrictions on mariners but
rather removes a restriction that has no
further use or value.

We are issuing this rule under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
rule effective in less than 30 days after
publication in the Federal Register. The
bridge has been removed from the
waterway for one year and this rule
merely requires an administrative
change to the Federal Register, in order
to omit a regulatory requirement that is
no longer applicable or necessary. The
modification has already taken place
and the removal of the regulation will
not affect mariners currently operating
on this waterway. Therefore, a delayed
effective date is unnecessary.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 33 U.S.C. 499.

The Veteran’s Memorial Bridge was
removed in 2018 and is being replaced
with a fixed bridge in 2019. The
elimination of this drawbridge
necessitates the removal of the
drawbridge operation regulation, 33
CFR 117.261(g), pertaining to the former
drawbridge.

IV. Discussion of Final Rule

The Coast Guard is changing
regulation in 33 CFR 117.261 by
removing restrictions and the regulatory
burden related to draw operations for a
bridge that is no longer a drawbridge.
The change removes § 117.261(g) of the
regulation governing the Veteran’s
Memorial Bridge, since the bridge has
been removed from the waterway and is
being replaced with a fixed bridge. This
Final Rule seeks to update the Code of
Federal Regulations by removing
language that governs the operation of
the Veteran’s Memorial Bridge, which is
no longer a drawbridge. This change
does not affect waterway or land traffic.
This change does not affect nor does it
alter the operating schedules in 33 CFR
117.261 governing the remaining active
drawbridges on the Atlantic Intracoastal
Waterway from St. Marys River to Key
Largo.
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V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss First
Amendment rights of protesters.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, it has not
been reviewed by the Office of
Management and Budget (OMB) and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the fact the bridge was
removed from the waterway and the
replacement structure will be a fixed
bridge. The removal of the operating
schedule from 33 CFR 117 subpart B
will have no effect on the movement of
waterway or land traffic.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

For the reasons stated in section IV.A
above this final rule would not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a determination that this
action is one of a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment. This rule
simply promulgates the operating
regulations or procedures for
drawbridges. This action is categorically
excluded from further review, under
figure 2—1, paragraph (32)(e), of the
Instruction.

A Record of Environmental
Consideration and a Memorandum for
the Record are not required for this rule.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

§117.261 [Amended]
m 2. Amend § 117.261 by removing and
reserving paragraph (g).
Dated: June 11, 2019.
Peter J. Brown,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 2019-13207 Filed 6-20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2019-0461]

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone
within the Chicago Harbor during
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specified times on October 23, 2019.
This action is necessary and intended to
protect the safety of life and property on
navigable waters prior to, during, and
immediately after firework displays.
During the enforcement period listed
below, entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan or a
designated representative.

DATES: The regulation in 33 CFR
165.931 will be enforced from 9:25 p.m.
through 9:45 p.m. on October 23, 2019.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email LT John
Ramos, Waterways Management
Division, Marine Safety Unit Chicago,
U.S. Coast Guard; telephone (630) 986—
2155, email D09-DG-MSUChicago-
Waterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce Safety Zone; Chicago
Harbor, Navy Pier Southeast, Chicago,
IL listed in 33 CFR 165.931, on October
23, 2019 from 9:25 p.m. through 9:45
p.m. This safety zone encompasses all
waters of Lake Michigan within Chicago
Harbor bounded by coordinates
beginning at 41°53'23.3” N, 087°36704.5”
W; then south to 41°53’11.8” N,
087°36’04.1” W; then west to
41°53'12.1” N, 087°35°40.5” W; then
north to 41°53'23.6” N, 087°35°40.07” W;
then east back to the point of origin
(NAD 83). Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan or a
designated on-scene representative.

This notice of enforcement is issued
under authority of 33 CFR 165.931 and
5 U.S.C. 552 (a). In addition to this
notice of enforcement in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of the above-specified
enforcement periods of this safety zone
via Broadcast Notice to Mariners and
Local Notice to Mariners. The Captain of
the Port Lake Michigan or a designated
on-scene representative may be
contacted via Channel 16, VHF-FM or
at (414) 747-7182.

Dated: June 14, 2019.

Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 2019-13183 Filed 6-20-19; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2019-0458]

Safety Zone; Seafair Air Show
Performance, 2019, Seattle, WA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the annual Seafair Air Show
Performance safety zone on Lake
Washington, Seattle, WA daily, from 8
a.m. until 4 p.m., from August 1, 2019,
through August 4, 2019. This action is
necessary to ensure the safety of the
public from inherent dangers associated
with these annual aerial displays.
During the enforcement period, no
person or vessel may enter or transit this
safety zone unless authorized by the
Captain of the Port or her designated
representative.

DATES: The regulations in 33 CFR
165.1319 will be enforced daily, from 8
a.m. until 4 p.m., from August 1, 2019,
through August 4, 2019.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Lieutenant
Ellie Wu, Sector Puget Sound
Waterways Management Division, Coast
Guard; telephone (206) 217-6051, email
SectorPugetSoundWWM®@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Seafair Air Show
Performance safety zone in 33 CFR
165.1319 daily, from 8 a.m. until 4 p.m.,
from August 1, 2019, through August 4,
2019, unless canceled sooner by the
Captain of the Port.

Under the provisions of 33 CFR
165.1319, the following area is
designated as a safety zone: All waters
of Lake Washington south of the
Interstate 90 Floating West Bound
Bridge and north of the points between
Bailey Peninsula at 47°33'14.4” N,
122°14’47.3” and Mercer Island at
47°33'24.5” N, 122°13’52.5” W. The
specific boundaries of the safety zone
are listed in 33 CFR 165.1319(b).

In accordance with the general
regulations in 33 CFR part 165, subpart
C, no person or vessel may enter or
remain in the zone except for support
vessels and support personnel, vessels
registered with the event organizer, or
other vessels authorized by the Captain
of the Port or Designated
Representatives. Vessels and persons
granted authorization to enter the safety

zone must obey all lawful orders or
directions made by the Captain of the
Port or her designated representative.

The Captain of the Port may be
assisted by other federal, state and local
law enforcement agencies in enforcing
this regulation.

In addition to this notice of
enforcement in the Federal Register, the
Coast Guard will provide the maritime
community with advanced notification
of the safety zone via the Local Notice
to Mariners and marine information
broadcasts on the day of the event. If the
COTP determines that the safety zone
need not be enforced for the full
duration stated in this notice of
enforcement, she may use a Broadcast
Notice to Mariners to grant general
permission to enter the regulated area.

Dated: June 18, 2019.
L.A. Sturgis,

Captain, U.S. Coast Guard, Captain of the
Port Puget Sound.

[FR Doc. 2019-13274 Filed 6—20-19; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0123]
RIN 1625-AA00

Safety Zone; Lower Mississippi River,
Ohio River, and Upper Mississippi
River, Bird’s Point-New Madrid
Floodway

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all navigable waters of the Lower
Mississippi River from mile marker
(MM) 953.8 to MM 887.0, the Upper
Mississippi River from MM 0.0 to MM
3.0, and the Ohio River from MM 981.5
to MM 978.5. This action is necessary to
protect persons, property, and
infrastructure from potential damage
and the safety hazards associated with
the demolition of federal levees on the
Lower Mississippi River and utilization
of the Bird’s Point-New Madrid
Floodway. This rule prohibits the entry
of vessels or persons into this temporary
safety zone unless specifically
authorized by the Captain of the Port
Sector Ohio Valley (COTP) or a
designated representative.

DATES: This rule is effective July 22,
2019.
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ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0123 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email MST2 Dylan
Caikowski, MSU Paducah, U.S. Coast
Guard; telephone 270-442-1621 ext.
2120, email STL-SMB-MSUPaducah-
WWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The purpose of this rule is to ensure
the safety of vessels on the navigable
waters of the Lower Mississippi River,
Upper Mississippi River, and Ohio
River during high water event. The
United States Army Corps of Engineers
informed us that it might deem it
necessary to demolish certain federal
levees on the Lower Mississippi River
and utilize the Bird’s Point-New Madrid
Floodway, to maintain the integrity of
the Lower Mississippi River, Upper
Mississippi River, Ohio River, and all
associated tributaries. During this time,
a temporary safety zone on the Lower
Mississippi River, Upper Mississippi
River, and Ohio River would be
necessary to protect persons, property,
and infrastructure from potential
damage and safety hazards associated
with the demolition of federal levees on
the Lower Mississippi River and
utilization of the Bird’s Point-New
Madrid Floodway. In response, on
March 25, 2019, the Coast Guard
published a notice of proposed
rulemaking (NPRM) titled Safety Zone;
Lower Mississippi River, Ohio River, and
Upper Mississippi River, Bird’s Point-
New Madrid Floodway (84 FR 11035).
There we stated why we issued the
NPRM, and invited comments on our
proposed regulatory action related to
this potential demolition of the federal
levees on the Lower Mississippi River
and utilization of the Bird’s Point-New
Madrid Floodway. During the comment
period that ended April 24, 2019, we
received one comment.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Ohio Valley
(COTP) has determined that potential
hazards associated with the demolition
of the federal levees on the Lower
Mississippi River and re-stabilization of
the waterway is a safety concern for
anyone in the vicinity of the Lower
Mississippi River from MM 953.8 to
MM 887.0, the Upper Mississippi River
from MM 0.0 to MM 3.0, and the Ohio
River from MM 981.5 to MM 978.5.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received one
comment on our NPRM published
March 25, 2019. The comment affirmed
the need for a safety zone during the
demolition of the federal levees to
protect people and vessels. There are no
changes in the regulatory text of this
rule from the proposed rule in the
NPRM.

This rule establishes a temporary
safety zone on all navigable waters of
the Lower Mississippi River from MM
953.8 MM 887.0, the Upper Mississippi
River from MM 0.0 to MM 3.0, and the
Ohio River from MM 981.5 to MM
978.5, in the event of the demolition of
the federal levees on the Lower
Mississippi River and utilization of the
Bird’s Point-New Madrid Floodway.
The COTP or a designated
representative will inform the public of
the enforcement date and times for this
safety zone, as well as any emergent
safety concerns that may delay the
enforcement of the zone through Local
Notices to Mariners (LNMs), and/or
actual notice.

No vessels or persons are permitted to
enter the proposed safety zone without
obtaining permission from the COTP or
a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not

been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the temporary safety
zone. The safety zone only impacts a
relatively small portion of the waterway
and will only be in effect during the
demolition process and approximately
36 hours after the demolition to allow
for stabilization of the waterway. After
approximately 36 hours, vessels would
be allowed to transit. Additionally, the
safety zone will be limited to the high
water event if the U.S. Army Corps of
Engineers deems it necessary to
demolish the federal levees on the
Lower Mississippi River and utilize the
Bird’s Point-New Madrid Floodway.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the
temporary safety zone may be small
entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
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Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security

Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone on all waters of the Lower
Mississippi River from MM 953.8 to
MM 887.0, the Upper Mississippi River
from MM 0.0 to MM 3.0, and the Ohio
River from MM 981.5 to MM 978.5,
during demolition of the federal levees
on the Lower Mississippi River and
utilization of the Bird’s Point-New
Madrid Floodway. It is categorically
excluded from further review under
paragraph L60(a) in Table 3—1 of U.S.
Coast Guard Environmental Planning
Implementing Procedures 5090.1. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T846 to read as follows:

§165.T846 Safety Zone; Lower Mississippi
River, Ohio River, and Upper Mississippi
River, Bird’s Point-New Madrid Floodway.

(a) Location. The temporary safety
zone will encompass all navigable
waters of the Lower Mississippi River
from mile marker (MM) 953.8 to MM
887.0, the Upper Mississippi River from

MM 0.0 to MM 3.0, and the Ohio River
from MM 981.5 to MM 978.5.

(b) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entry into, transiting, or
anchoring within this temporary safety
zone is prohibited unless authorized by
the Captain of the Port Sector Ohio
Valley (COTP) or a designated
representative.

(2) To seek permission to enter,
contact the COTP or a designated
representative by radio VHF-FM
Channel 16 or via phone at 502—-779-
5422. Those in the safety zone must
comply with all lawful orders or
directions given to them by the COTP or
a designated representative.

(c) Enforcement period. The COTP or
a designated representative will inform
the public of the enforcement date and
times for this safety zone, as well as any
emergent safety concerns that may delay
the enforcement of the zone through
Local Notices to Mariners (LNMs), and/
or actual notice.

Dated: June 17, 2019.
A.M. Beach,

Captain, U.S. Coast Guard, Captain of the
Port Sector Ohio Valley.

[FR Doc. 2019-13179 Filed 6—20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2019-0474]

Safety Zone; Annual Events Requiring
Safety Zones in the Captain of the Port
Lake Michigan Zone—City of
Kewaunee Fireworks Display

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zone on the Kewaunee
Harbor, Kewaunee, WI, for the City of
Kewaunee Fireworks Display from 9
p-m. through 10 p.m. on July 3, 2019.
This action is needed to better protect
the safety of life on navigable waters
immediately prior to, during, and after
the fireworks display. During the
enforcement period, entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Lake Michigan or his or her designated
representative.

DATES: The regulations in 33 CFR
165.929 for the City of Kewaunee
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Fireworks Display, listed as item (e)(52)
in Table 165.929, will be enforced from
9 p.m. through 10 p.m. on July 3, 2019.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice of
enforcement, call or email marine event
coordinator MST1 Kaleena Carpino,
Prevention Department, Coast Guard
Sector Lake Michigan, Milwaukee, WI;
telephone (414) 747-7148, email D09-
SMB-SECLakeMichigan-WWM@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the City of
Kewaunee Fireworks Display safety
zone listed as item (e)(52) in Table
165.929 of 33 CFR 165.929 from 9 p.m.
through 10 p.m. on July 3, 2019, on all
waters of Lake Michigan and Kewaunee
Harbor within the arc of a circle with a
1,000-foot radius from the fireworks
launch site in position 44°27.481" N,
087°29.735" W (NAD 83). Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Lake Michigan or a designated on-scene
representative.

This notice of enforcement is issued
under authority of 33 CFR 165.929 and
5 U.S.C. 552(a). In addition to this
publication in the Federal Register, the
Coast Guard plans to provide the
maritime community with advance
notification for the enforcement of this
safety zone via Broadcast Notice to
Mariners or Local Notice to Mariners.
The Captain of the Port Lake Michigan
or a designated representative will
inform the public through a Broadcast
Notice to Mariners of any changes in the
planned schedule. The Captain of the
Port Lake Michigan or a representative
may be contacted via Channel 16, VHF-
FM, or via telephone (414) 747-7182.

Dated: June 14, 2019.
Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 2019-13184 Filed 6-20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2019-0324]
RIN 1625-AA00

Safety Zone; Columbia River,
Fireworks Umatilla, OR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters of the Columbia River
near Umatilla, OR. This action is
necessary to provide for the safety of life
on these navigable waters during a
fireworks display on June 22, 2019. This
regulation prohibits persons and vessels
from being in the safety zone unless
authorized by the Captain of the Port
Columbia River or a designated
representative.

DATES: This rule is effective from 9 p.m.
to 11:15 p.m. on June 22, 2019.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0324 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LCDR Dixon Whitley, Waterways
Management Division, Marine Safety
Unit Portland, U.S. Coast Guard;
telephone 503—240-9319, email
msupdxwwm@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Umatilla Chamber of Commerce
notified the Coast Guard that it will be
conducting a fireworks display from 10
p-m. to 10:15 p.m. on June 22, 2019, to
commemorate the town’s history and
anniversary. The fireworks will launch
from a site over the Columbia River in
Umatilla, OR. In response, on May 17,
2019, the Coast Guard published a
notice of proposed rulemaking (NPRM)
titled ““Safety Zone; Columbia River,
Fireworks Umatilla, OR” (84 FR 22403).
There we stated why we issued the
NPRM, and invited comments on our
proposed regulatory action related to
this fireworks display. During the
comment period that ended June 3,
2019, we received no comments.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because the Coast Guard needs to have
a safety zone regulation in place by June
22, 2019, to respond to the potential

safety hazards associated with the
fireworks display on that date.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). Captain of
the Port Columbia River (COTP) has
determined that potential hazards
associated with the fireworks to be used
in this June 22, 2019 display will be a
safety concern for anyone within a 450-
yard radius of the barge. The purpose of
this rule is to ensure safety of vessels
and the navigable waters in the safety
zone before, during, and after the
scheduled event.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published May
17, 2019. There are no changes in the
regulatory text of this rule from the
proposed rule in the NPRM.

This rule establishes a safety zone
from 9 p.m. to 11:15 p.m. on June 22,
2019. The safety zone would cover all
navigable waters of the Columbia River
within 450-yards of the discharge site
located at 45°55’39” N, 119°19°46” W, in
vicinity of Umatilla, OR. The duration
of the zone is intended to ensure the
safety of vessels and these navigable
waters before, during, and after the
scheduled 10 p.m. to 10:15 p.m.
fireworks display. No vessel or person
would be permitted to enter the safety
zone without obtaining permission from
the COTP or a designated
representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.
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This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone.
Vessel traffic would be able to safely
transit around this safety zone which
would impact a small designated area of
the Columbia River for approximately
two hours during the evening when
vessel traffic is normally low. Moreover,
the Coast Guard would issue a
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the zone,
and the rule would allow vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain

about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety

zone lasting less than two and a half
hours that would prohibit entry within
450 yards of the fireworks discharge
site.

It is categorically excluded from
further review under paragraph L60(a)
of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 01. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T13-0324 to read as
follows:

§165.T13-0324 Safety Zone; Columbia
River, Fireworks Umatilla, OR.

(a) Safety zone. The following area is
designated a safety zone: Waters of the
Columbia River, within a 450-yard
radius of the fireworks discharge site
located at 45°55’39” N, 119°19’46” W in
vicinity of Umatilla, OR.

(b) Regulations. Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the Captain
of the Port Columbia River or his
designated representative. Also in
accordance with § 165.23, no person
may bring into, or allow to remain in
this safety zone any vehicle, vessel, or
object unless authorized by the Captain
of the Port Columbia River or his
designated representative.

(c) Enforcement period. This section
will be enforced from 9 p.m. to 11:15
p-m. on June 22, 2019.
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Dated: June 17, 2019.
J.C. Smith,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Columbia River.

[FR Doc. 2019-13191 Filed 6—20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2019-0512]

Safety Zones; Annual Events
Requiring Safety Zones in the Captain
of the Port Lake Michigan Zone—
Chicago Air and Water Show

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for the Chicago Air and
Water Show on a portion of Lake
Michigan, from August 15, 2019 through
August 18, 2019. This action is intended
to protect the safety of life on the
navigable waterway immediately before,
during, and after this event. During the
enforcement period listed below, no
vessel may transit this safety zone
without approval from the Captain of
the Port, Lake Michigan or a designated
representative.

DATES: The regulations in 33 CFR
165.929 will be enforced for the location
listed in item (f)(9), Table 165.929 from
9 a.m. through 4 p.m. on August 15,
2019; and from 8:30 a.m. through 5 p.m.
from August 16, 2019 through August
18, 2019.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email LT John
Ramos, Waterways Management
Division, Marine Safety Unit Chicago, at
630—986—2155, email address D09-DG-
MSUChicago-Waterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone;
Chicago Air and Water Show listed as
item (f)(9) in Table 165.929 of 33 CFR
165.929. Section 165.929 lists many
annual events requiring safety zones in
the Captain of the Port, Lake Michigan
zone. This safety zone encompasses all
waters and adjacent shoreline of Lake
Michigan and Chicago Harbor bounded
by a line drawn from 41°55.900" N at the
shoreline, then east to 41°55.900" N,
087°37.200" W, then southeast to
41°54.000’" N, 087°36.000" W, then
southwestward to the northeast corner
of the Jardine Water Filtration Plant,

then due west to the shore. This safety
zone will be enforced from 9 a.m.
through 4 p.m. on August 15, 2019; and
from 8:30 a.m. through 5 p.m. from
August 16, 2019 through August 18,
2019.

All vessels must obtain permission
from the Captain of the Port, Lake
Michigan, or his or her designated on-
scene representative to enter, move
within, or exit this safety zone during
the enforcement times listed in this
notice of enforcement. Requests must be
made in advance and approved by the
Captain of the Port before transits will
be authorized. Approvals will be
granted on a case-by-case basis. Vessels
and persons granted permission to enter
the safety zone shall obey all lawful
orders or directions of the Captain of the
Port, Lake Michigan, or a designated on-
scene representative.

This notice of enforcement is issued
under authority of 33 CFR 165.929,
Safety Zones; Annual events requiring
safety zones in the Captain of the Port,
Lake Michigan zone, and 5 U.S.C.
552(a). In addition to this publication in
the Federal Register, the Coast Guard
will provide the maritime community
with advance notification of this
enforcement period via Broadcast
Notice to Mariners and Local Notice to
Mariners. The Captain of the Port, Lake
Michigan or a designated on-scene
representative may be contacted via
VHF Channel 16 or (414) 747-7182.

Dated: June 14, 2019.

Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2019-13267 Filed 6—20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2019-0432]
Security Zone; Seattle’s Seafair Fleet

Week Moving Vessels, 2019, Puget
Sound, WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
Seattle’s Seafair Fleet Week Moving
Vessels security zones from 10 a.m. on
July 29, 2019, through 6 p.m. on August
4, 2019. These security zones are
necessary to help ensure the security of
the vessels from sabotage or other
subversive acts during Seafair Fleet

Week Parade of Ships. The designated
participating vessels are: HMCS
NANAIMO (MM 702), HMCS
EDMONTON (MM 703), and USCGC
ACTIVE (WMEC 618). During the
enforcement period, no person or vessel
may enter or remain in the security
zones without the permission of the
Captain of the Port (COTP), Puget Sound
or her designated representative. The
COTP has granted general permission
for vessels to enter the outer 400 yards
of the security zones as long as those
vessels within the outer 400 yards of the
security zones operate at the minimum
speed necessary to maintain course
unless required to maintain speed by
the navigation rules.

DATES: The regulations in 33 CFR
165.1333 will be enforced from 10 a.m.
July 29, 2019, through 6 p.m. on August
4, 2019, unless cancelled sooner by the
Captain of the Port Puget Sound or her
designated representative.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Lieutenant
Ellie Wu, Sector Puget Sound
Waterways Management Division, Coast
Guard; telephone 206-217-6051, email
SectorPugetSoundWWM®@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the security zones
for Seattle’s Seafair Fleet Week Moving
Vessels in 33 CFR 165.1333 from 10
a.m. on July 29, 2019, through 6 p.m. on
August 4, 2019.

In accordance with the general
regulations in 33 CFR part 165, subpart
D, no person or vessel may enter or
remain in the security zones without the
permission of the Captain of the Port,
Puget Sound or her designated
representative. For 2019, the following
areas are § 165.1333 security zones: All
navigable waters within 500 yards of
HMCS NANAIMO (MM 702), HMCS
EDMONTON (MM 703), and USCGC
ACTIVE (WMEC 618) while each such
vessel is in the Sector Puget Sound
COTP Zone.

The COTP has granted general
permission for vessels to enter the outer
400 yards of the security zones as long
as those vessels within the outer 400
yards of the security zones operate at
the minimum speed necessary to
maintain course unless required to
maintain speed by the navigation rules.
The COTP may be assisted by other
federal, state or local agencies with the
enforcement of the security zones.

All vessel operators who desire to
enter the inner 100 yards of the security
zones or transit the outer 400 yards at
greater than minimum speed necessary
to maintain course must obtain
permission from the COTP or her
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designated representative by contacting
the on-scene patrol craft on VHF Ch 13
or Ch 16. Requests must include the
reason why movement within this area
is necessary. Vessel operators granted
permission to enter the security zones
will be escorted by the on-scene patrol
craft until they are outside of the
security zones.

In addition to this notice of
enforcement, the Coast Guard will
provide the maritime community with
advanced notification of the security
zones via the Local Notice to Mariners
and marine information broadcasts on
the day of the event. In the event that
there are changes to the participating
vessels, due to operational
requirements, the Coast Guard will
provide actual notice for any additional
designated participating vessels not
covered in this notice.

In addition, members of the public
may contact Sector Puget Sound COTP
at 206—-217-6002 for an up-to-date list of
designated participating vessels. If the
COTP determines that the security
zones need not be enforced for the full
duration stated in this notice of
enforcement, a Broadcast Notice to
Mariners may be used to grant general
permission to enter all portions of the
regulated areas.

Dated: June 18, 2019.
L.A. Sturgis,

Captain, U.S. Coast Guard, Captain of the
Port Puget Sound.

[FR Doc. 2019-13272 Filed 6—20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2019-0315]

Safety Zone; Lower Mississippi River,
New Orleans, LA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a temporary safety zone for a fireworks
display located on the navigable waters
of the Lower Mississippi River between
Mile Marker (MM) 94.3 and MM 95.3.
This action is needed to provide for the
safety of life on these navigable
waterways during this event. During the
enforcement period, the operator of any
vessel in the safety zone must comply
with directions from the Captain of the
Port Sector New Orleans or a designated
representative.

DATES: The regulations in 33 CFR
165.801, Table 5, Line 3 will be
enforced from 8:30 p.m. through 9:30
p-m. on July 4, 2019.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Lieutenant
Commander Benjamin Morgan, Sector
New Orleans, U.S. Coast Guard;
telephone 504-365-2281, email
Benjamin.P.Morgan@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a temporary safety
zone in 33 CFR 165.801, Table 5, line

3, for the Riverfront Marketing Group
Independence Day celebration fireworks
display event. This regulation will be
enforced from 8:30 p.m. through 9:30
p-m. on July 4, 2019. This action is
needed to provide for the safety of life
on these navigable waterways during
this event. Our regulation for marine
events within the Eighth Coast Guard
District, 33 CFR 165.801, specifies the
location of the regulated area on the
Lower Mississippi River, between Mile
Marker (MM) 94.3 and MM 95.3. During
the enforcement period, as reflected in
§165.801, if you are the operator of a
vessel in the temporary safety zone, you
must comply with directions from the
Captain of the Port Sector New Orleans
or a designated representative.

In addition to this notice of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of this enforcement period
via a Broadcast Notice to Mariners.

Dated: June 17, 2019.
W.E. Watson,

Captain, U.S. Coast Guard, Acting Captain
of the Port Sector New Orleans.

[FR Doc. 2019-13206 Filed 6—20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2019-0459]
Safety Zone; Fleet Week Maritime

Festival, Pier 66, Elliot Bay, Seattle,
Washington

AGENCY: Coast Guard, DHS.

ACTION: Notice of non-enforcement of
regulation.

SUMMARY: The Coast Guard does not
plan to enforce the Fleet Week Maritime
Festival’s Pier 66 Safety Zone in Elliott
Bay, WA in 2019. The Captain of the
Port has determined that enforcement of
this regulation is not presently needed

to ensure participant and spectator
safety for this year’s Fleet Week
Maritime Festival. During this year’s
Fleet Week Maritime Festival, entry
into, transit through, mooring, or
anchoring within this safety zone is
authorized unless directed otherwise by
the Captain of the Port, Puget Sound, or
her designated representative.

DATES: The Coast Guard does not plan
to enforce the regulations in 33 CFR
165.1330 in 2019.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
non-enforcement, call or email
Lieutenant Ellie Wu, Sector Puget
Sound Waterways Management
Division, U.S. Coast Guard; telephone
(206) 217-6051, email
SectorPugetSoundWWM@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard does not plan to enforce the
safety zone for the Fleet Week Maritime
Festival in 33 CFR 165.1330 in 2019. We
normally enforce this regulation for the
Parade of Ships during the festival, but
do not plan to enforce it this year
because based on the Captain of the
Port’s current assessment, enforcement
of this regulation is not needed to
ensure participant and spectator safety
for this year’s Fleet Week Maritime
Festival.

In addition to this notice of non-
enforcement in the Federal Register, the
Coast Guard will provide the maritime
community with advanced notification
via the Local Notice to Mariners and
marine information broadcasts. If the
Captain of the Port determines that the
regulated area needs to be enforced, she
will issue a Broadcast Notice to
Mariners and provide actual notice of
enforcement.

Dated: June 18, 2019.
L.A. Sturgis,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2019-13275 Filed 6-20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0211]
RIN 1625-AA00

Safety Zone; Cuyahoga 50th Parade of
Lights; Cuyahoga River, Cleveland, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.
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SUMMARY: The Coast Guard is
establishing a moving safety zone to
provide for the safety of life on these
navigable waters in the Cuyahoga River,
Cleveland, OH, during the Cuyahoga
50th Parade of Lights on June 22, 2019.
This temporary safety zone is necessary
to protect personnel, vessels, and the
marine environment from the potential
hazards created by 125 vessels transiting
in the river with decorative lights not
normally used as navigation lights.
Entry of vessels or persons into this
zone is prohibited unless specifically
authorized by the Captain of the Port
Sector Buffalo.

DATES: This rule is effective from 9:15
p-m. until 11:15 p.m. on June 22, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019-
0211 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Ryan Junod, Chief of
Waterways Management, U.S. Coast
Guard Marine Safety Unit Cleveland;
telephone 216-937-0124, email
ryan.s.junod@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On January 30, 2019, the Lake Erie
Marine Trades Association notified the
Coast Guard that it will be conducting
a Boat Parade from 9:30 to 11:00 p.m.
on June 22, 2019, to commemorate the
50th Anniversary of the Burning River.
The boat parade will begin in Cleveland
Harbor west basin and proceed upriver
to Merwin’s Wharf where they will turn
around and head back down river to
Lake Erie. In response, on April 26,
2019, the Coast Guard published a
notice of proposed rulemaking (NPRM)
titled Safety Zone; Cuyahoga 50th
Parade of Lights; Cuyahoga River,
Cleveland, OH (84 FR 17760). We stated
why we proposed this rulemaking, and
invited comments on our regulatory
action related to this Boat Parade.
During the comment period that ended
May 28, 2019, we received one
comment.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the rule’s
objectives of ensuring safety of life on
the navigable waters and protection of
persons and vessels near the boat
parade.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Buffalo determined
that potential hazards associated with
125 vessels displaying decorative lights
that are not used for navigation will be
a safety concern for other vessels
underway. This rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone during the
Cuyahoga 50th Parade of Lights.

IV. Discussion of Comments, Changes,
and the Rule

We received one comment on our
NPRM published April 26, 2019. The
comment requested information on how
the rule will be enforced, and how local
communities are being notified. The
rule will be enforced by U.S. Coast
Guard Station personnel on behalf of the
Captain of the Port Buffalo, the event
was published in the Local Notice to
Mariners and there will be a Broadcast
Notice to Mariners for notification to the
public. There are no changes in the
regulatory text of this temporary final
rule from the proposed rule in the
NPRM due to the comments.

This rule establishes a safety zone
from 9:30 p.m. through 11:15 p.m. on
June 22, 2019. The moving safety zone
will encompass all waters within 25 feet
of the vessels participating in the
Cuyahoga 50th Parade of Lights in the
Cuyahoga River. The safety zone will
move with participating vessels as they
transit from the mouth of the Cuyahoga
River in the vicinity of position
41°29’59” N, 081°43’31” W, to Merwin’s
Wharf in the vicinity of 41°29'23” N,
081°42"16” W, and returning to the
mouth of the Cuyahoga River in the
vicinity of 41°29'59” N, 081°43’31” W
(NAD 83). Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port or a designated on-
scene representative. The Captain of the
Port or a designated on-scene
representative may be contacted via
VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on this rule not being a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone is designed to allow vessels
to transit around it. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant


http://www.regulations.gov
http://www.regulations.gov
mailto:ryan.s.junod@uscg.mil

Federal Register/Vol.

84, No. 120/Friday, June 21, 2019/Rules and Regulations

29075

economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,

or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting two hours that will
encompass all waters within 25 feet of
the vessels participating in the
Cleveland 50th Parade of Lights in the
Cuyahoga River. It is categorically
excluded from further review under
paragraph L60(a) in Table 3—1 of U.S.
Coast Guard Environmental Planning
Implementing Procedures 5090.1. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0211 to read as
follows:

§ 165.T09-0211 Safety Zone; Cuyahoga
50th Parade of Lights; Cuyahoga River,
Cleveland, OH.

(a) Location. The moving safety zone
will encompass all waters within 25 feet
of the vessels participating in the
Cleveland 50th Parade of Lights in the
Cuyahoga River. The safety zone will
move with participating vessels as they
transit from the mouth of the Cuyahoga
River in the vicinity of position
41°29’59” N, 081°43’31” W, to Merwin’s
Wharf in the vicinity of 41°29'23” N,
081°42’16” W, and returning to the
mouth of the Cuyahoga River in the
vicinity of 41°29'59” N, 081°4331” W
(NAD 83).

(b) Effective and enforcement period.
This regulation is effective and will be
enforced on June 22, 2019, from 9:15
p-m. until 11:15 p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23,
entry into, transiting, or anchoring
within this safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or a designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or a designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who is designated by the
Captain of the Port Buffalo to act on
their behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or an on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or an on-scene
representative may be contacted via
VHF Channel 16 or at 716—843-9525.
Vessel operators given permission to
enter or operate in the safety zone must
comply with all directions given to
them by the Captain of the Port Buffalo,
or their on-scene representative.
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Dated: June 18, 2019.
Joseph S. Dufresne,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2019-13261 Filed 6-20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2019-0472]

RIN 1625-AA00

Safety Zones; Milwaukee’s July 3rd

Fireworks, Milwaukee Harbor,
Milwaukee, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
around three barges moored in
Milwaukee Harbor in the vicinity of Pier
Wisconsin. The safety zone is needed to
protect personnel and vessels from
potential hazards created by the outfall
of the fireworks display. Entry of vessels
or persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Lake Michigan or a
designated representative.

DATES: This rule is effective from 8 p.m.
through 11 p.m. July 3, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0472 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email the marine event coordinator,
MSTC Kaleena Carpino, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at (414) 747—
7148, email D09-SMB-
SECLakeMichigan-WWM®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and

opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Delaying the effective
date of this rule to wait for a comment
period to run would be both
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect the
public, vessels, mariners, and property
from the hazards associated with the
fireworks display on July 3, 2019.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register for the same reasons discussed
in the preceding paragraph, waiting for
a 30 day notice period to run would be
impracticable and contrary to the public
interest.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Lake Michigan will
enforce a safety zone from 8 p.m.
through 11 p.m. on July 3, 2019, for a
fireworks display on Lake Michigan in
Milwaukee, WI. The Captain of the Port
Lake Michigan has determined that this
fireworks display will pose a significant
risk to public safety and property. Such
hazards include premature and
accidental detonations, falling and
burning debris, and collisions among
spectator vessels.

IV. Discussion of the Rule

With the aforementioned hazards in
mind, the Captain of the Port Lake
Michigan has determined that this
temporary safety zone is necessary to
protect persons and vessels during the
fireworks display in the waters of
Milwaukee Harbor, on Lake Michigan.
This zone is effective and will be
enforced from 8 p.m. through 11 p.m. on
July 3, 2019. The safety zone will be
enforced for all navigable waters within
an area bounded by the following
coordinates; at 43°02’32.9” N

087°53’34.9” W (NAD 83) continuing
East across Milwaukee Harbor to
43°02’42.0” N 087°53’06.0” W (NAD 83)
then South to 43°02°00.00” N
087°53’06.0” W (NAD 83) then West
across the Milwaukee Harbor to
43°02°00.00” N 087°53°41.0” W (NAD
83) then North returning to the point of
origin on Lake Michigan in Milwaukee,
WI

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Lake Michigan or his or her
designated on-scene representative. The
Captain of the Port or his or her
designated on-scene representative may
be contacted via VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone. The
safety zone created by this rule will be
relatively small and enforced for only
three hours. Under certain conditions,
vessels may still transit through the
safety zone when permitted by the
Captain of the Port. Moreover, the Coast
Guard will issue Broadcast Notice to
Mariners via VHF—FM marine channel
16 about the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
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fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only three hours that will
prohibit entry within the established
safety zone for the firework display. It
is categorically excluded from further
review under paragraph L[60](a) in
Table 3—-1 of U.S. Coast Guard
Environmental Planning Implementing
Procedures 5090.1. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. ADD §165.T09-0472 to read as
follows:

§165.T09-0472 Safety Zone; Milwaukee’s
July 3rd Fireworks, Milwaukee Harbor,
Milwaukee WI.

(a) Location. All navigable waters
bounded by the following coordinates;
at 43°02°32.9” N 087°53’34.9” W (NAD
83) continuing East across Milwaukee
Harbor to 43°02742.0” N 087°53°06.0” W
(NAD 83) then South to 43°02°00.00” N
087°53°06.0” W (NAD 83) then West
across the Milwaukee Harbor to
43°02’00.00” N 087°53’41.0” W (NAD
83) then North returning to the point of
origin on Lake Michigan in Milwaukee,
WL

(b) Effective and enforcement period.
This rule is effective and will be
enforced from 8 p.m. through 11 p.m. on
July 3, 2019.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Lake Michigan or a
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Lake Michigan or a designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Lake Michigan
is any Coast Guard commissioned,
warrant or petty officer who has been
designated by the Captain of the Port
Lake Michigan to act on his or her
behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Lake
Michigan or an on-scene representative
to obtain permission to do so. The
Captain of the Port Lake Michigan or an
on-scene representative may be
contacted via VHF Channel 16. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port Lake Michigan or an
on-scene representative.
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Dated: June 14, 2019.
Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 2019-13185 Filed 6—20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2019-0412]

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone
within the Chicago Harbor during
specified times on September 6, 2019
and September 7, 2019. This action is
necessary and intended to protect the
safety of life and property on navigable
waters prior to, during, and immediately
after firework displays. During the
enforcement periods listed below, entry
into, transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port,
Lake Michigan or a designated
representative.

DATES: The regulation in 33 CFR
165.931 will be enforced from 9:25 p.m.
through 9:45 p.m. on September 6, 2019,
and September 7, 2019.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email LT John
Ramos, Waterways Management
Division, Marine Safety Unit Chicago,
U.S. Coast Guard; telephone (630) 986—
2155, email D09-DG-MSUChicago-
Waterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce Safety Zone; Chicago
Harbor, Navy Pier Southeast, Chicago,
IL listed in 33 CFR 165.931, on
September 06, 2019 and September 07,
2019 from 9:25 p.m. through 9:45 p.m.
This safety zone encompasses all waters
of Lake Michigan within Chicago Harbor
bounded by coordinates beginning at
41°53’23.3” N, 087°36704.5” W; then
south to 41°53’11.8” N, 087°36'04.1” W;
then west to 41°53'12.1” N, 087°35'40.5”
W; then north to 41°53’23.6” N,
087°35'40.07” W; then east back to the
point of origin (NAD 83). Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port,

Lake Michigan or a designated on-scene
representative.

This notice of enforcement is issued
under authority of 33 CFR 165.931 and
5 U.S.C. 552 (a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with advance notification of
the above-specified enforcement periods
of this safety zone via Broadcast Notice
to Mariners and Local Notice to
Mariners. The Captain of the Port Lake
Michigan or a designated on-scene
representative may be contacted via
Channel 16, VHF-FM or at (414) 747—
7182.

Dated: June 14, 2019.

Thomas J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 2019-13180 Filed 6—20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0421]
RIN 1625-AA00

Safety Zone; Ohio River, Miles 90.7 to
91.2, Wheeling, WV

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters of the Ohio River from
mile 90.7 to mile 91.2. The safety zone
is needed to protect personnel, vessels,
and the marine environment from
potential hazards created by a land
based fireworks display. Entry of vessels
or persons into this zone is prohibited
unless specifically authorized by
Captain of the Port Marine Safety Unit
Pittsburgh.

DATES: This rule is effective from 9 p.m.
through 10:30 p.m. on June 22, 2019.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0421 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MST1 Jennifer Haggins, Marine
Safety Unit Pittsburgh, U.S. Coast
Guard, at telephone 412-221-0807,
email Jennifer.L.Haggins@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. It is impracticable to
complete the full NPRM process for this
safety zone because we must establish
the safety zone by June 22, 2019 and
lack sufficient time to provide a
reasonable comment period and then
consider those comments before issuing
the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule would be
contrary to the public interest because
immediate action is necessary to
respond to the safety hazards associated
with the fireworks display.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Marine Safety Unit
Pittsburgh (COTP) has determined that
a safety zone is needed to protect
personnel, vessels, and the marine
environment from potential hazards
created from a land based firework
display.

IV. Discussion of the Rule

This rule establishes a safety zone on
June 22, 2019, from 9 p.m. through
10:30 p.m. The safety zone will cover all
navigable waters on the Ohio River from
mile 90.7 to mile 91.2. The duration of
the safety zone is intended to protect
personnel, vessels, and the marine
environment from potential hazards
created by a land based firework
display.
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No vessel or person is permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard (USCG) assigned to units
under the operational control of the
COTP. To seek permission to enter,
contact the COTP or a designated
representative via VHF—FM channel 16,
or through Marine Safety Unit
Pittsburgh at 412—221-0807. Persons
and vessels permitted to enter the safety
zone must comply with all lawful orders
or directions issued by the COTP or
designated representative. The COTP or
a designated representative will inform
the public of the effective period for the
safety zone as well as any changes in the
dates and times of enforcement through
Local Notice to Mariners (LNMs),
Broadcast Notices to Mariners (BNMs),
and/or Marine Safety Information
Bulletins (MSIBs), as appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the safety zone. This safety
zone impacts a one mile stretch of the
Ohio River for a limited duration of less
than two hours. Vessel traffic will be
informed about the safety zone through
local notices to mariners. Moreover, the
Coast Guard will issue LNMs, MSIBs,
and BNMs via VHF-FM marine channel
16 about the zone and the rule allows
vessels to seek permission to transit the
zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the
temporary safety zone may be small
entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting less than two hours that
will prohibit entry on the Ohio River
from mile 90.7 to mile 91.2 during a
land based firework event. It is
categorically excluded from further
review under paragraph L60(a) of Table
3—1 of U.S. Coast Guard Environmental
Planning Implementing Procedures
5090.1. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
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Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08-0421 to read as
follows:

§165.T08-0421 Safety Zone; Ohio River,
Miles 90.7—91.2, Wheeling, WV.

(a) Location. The following area is a
safety zone: all navigable waters of the
Ohio River from mile 90.7 to mile 91.2

(b) Effective period. This section is
effective from 9p.m. through 10:30 p.m.
on June 22, 2019.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
of persons and vessels into this zone is
prohibited unless authorized by the
Captain of the Port Marine Safety Unit

Pittsburgh (COTP) or a designated
representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the COTP or a
designated representative. The COTP’s
representative may be contacted at 412—
221-0807.

(3) All persons and vessels shall
comply with the instructions of the
COTP or a designated representative.
Designated COTP representatives
include United States Coast Guard
commissioned, warrant, and petty
officer.

(d) Information broadcasts. The
Captain COTP or a designated
representative will inform the public
through Local Notice to Mariners
(LNMs), Broadcast Notices to Mariners
(BNMs), and/or Marine Safety
Information Bulletins (MSIBs), as
appropriate.

A.W. Demo,

Commander, U.S. Coast Guard, Captain of
the Port Marine Safety Unit Pittsburgh.

[FR Doc. 2019-13208 Filed 6-20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket No. USCG-2019-0438]

Safety Zones; Fireworks Displays in
the Fifth Coast Guard District

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
safety zones for six of the fireworks
displays as described in the table to 33
CFR 165.506 on various dates on and
around July 4, 2019. This action is
necessary to ensure safety of life on the
navigable waters of the United States
immediately prior to, during, and
immediately after the fireworks
displays. During the enforcement
periods, vessels may not enter, remain
in, or transit through the safety zones
during these enforcement periods unless
authorized by the Captain of the Port or
designated Coast Guard patrol personnel
on scene.

DATES: The regulation in 33 CFR
165.506 will be enforced for the safety
zones identified in the SUPPLEMENTARY
INFORMATION section below for the dates
and times specified.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, you may call or email
Petty Officer Thomas Welker, U.S. Coast
Guard, Sector Delaware Bay, Waterways
Management Division, telephone 215—
271-4814, email Thomas.].Welker@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce safety zones
established in 33 CFR 165.506 for the
following six fireworks displays during
the dates, times, and at the locations
listed in the following table:

DATES AND TIMES OF ENFORCEMENT OF CERTAIN 33 CFR 165.506 SAFETY ZONES FOR FIREWORKS DISPLAYS IN THE
COAST GUARD SECTOR DELAWARE BAY COTP ZONE IN JULY 2019

Entry in the table to

Time Location

Safety zone

§165.506 Date
()5 woeeereee e July 3, 2019 or rain
date of July 5, 2019.
(62 July 3, 2019 or rain
date of July 5, 2019.
()4 oo July 4, 2019 or rain

July 4, 2019 or rain

date of July 5, 2019.

date of July 5, 2019.

9 p.m. to 10 p.m Barnegat Bay, Bar-

9:15 p.m. to 10:15
p.m.

Delaware Bay, North
Cape May, NJ.

8:45 p.m. to 9:30 p.m
Avalon, NJ.

9:30 p.m. to 10:30

p.m. Ocean City, NJ.

negat Township, NJ.

North Atlantic Ocean,

North Atlantic Ocean,

The waters of Barnegat Bay within a 500
yard radius of the fireworks barge in ap-
proximate position latitude 39°44’50” N,
longitude 074°11’21” W, approximately
500 yards north of Conklin Island, NJ.

All waters of the Delaware Bay within a 360
yard radius of the fireworks barge in ap-
proximate position latitude 38°5800” N,
longitude 074°58’30” W.

The waters of the North Atlantic Ocean with-
in a 500 yard radius of the fireworks barge
in approximate location latitude
39°06°19.5” N, longitude 074°42'02.15” W,
in the vicinity of the shoreline at Avalon,
NJ.

The waters of the North Atlantic Ocean with-
in a 500 yard radius of the fireworks barge
in approximate location latitude 39°16"22”
N, longitude 074°33'54” W, in the vicinity
of the shoreline at Ocean City, NJ.
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DATES AND TIMES OF ENFORCEMENT OF CERTAIN 33 CFR 165.506 SAFETY ZONES FOR FIREWORKS DISPLAYS IN THE
COAST GUARD SECTOR DELAWARE BAY COTP ZONE IN JuLY 2019—Continued

Entry§|r11ér51f-3‘55%ble to Date Time Location Safety zone

@13 s July 4, 2019 ............... 9:15 p.m. to 9:45 p.m | Little Egg Harbor, All waters of Little Egg Harbor within a 500
Parker Island, NJ. yard radius of the fireworks barge in ap-
proximate position latitude 39°34’18” N,
longitude 074°14’43” W, approximately 50

yards north of Parkers Island.
()16 e July 4, 2019 or rain 9 p.m. to 10:30 p.m ... | Penn’s Landing, Dela- | All waters of Delaware River, adjacent to
date of July 5, 2019. ware River, Phila- Penn’s Landing, Philadelphia, PA, within
delphia PA. 500 yards of a fireworks barge at approxi-
mate position latitude 39°56'49” N, lon-

gitude 075°08'11” W.

In addition to this notice of
enforcement in the Federal Register, the
Coast Guard will provide notification of
the enforcement periods via the Local
Notice to Mariners and marine

information broadcasts.

Dated: June 11, 2019.
Scott E. Anderson,

Captain, U.S. Coast Guard, Captain of the

Port, Delaware Bay.

[FR Doc. 2019-13182 Filed 6—20-19; 8:45 am]

BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7

[NPS-DEWA-25798; GPO Deposit Account

4311H2]
RIN 1024-AE46

Delaware Water Gap National
Recreation Area; Removal of Outdated

Regulations

AGENCY: National Park Service, Interior.

ACTION: Final rule.

SUMMARY: This rule removes special
regulations for Delaware Water Gap
National Recreation Area about rock
climbing and commercial vehicles that
are no longer necessary.

DATES: This rule is effective June 21,

2019.

FOR FURTHER INFORMATION CONTACT: Eric
Lisnik, Chief Ranger, Delaware Water
Gap National Recreation Area, 1978
River Road, Bushkill, PA 18324; (570)
426-2414; eric_lisnik@nps.gov.
SUPPLEMENTARY INFORMATION:

Background

Delaware Water Gap National
Recreation Area (the recreation area) is
the largest natural area in the National
Park System between Virginia and
Maine and one of the largest protected

natural areas in the metropolitan
corridor extending from Washington,
DC, to Boston, MA. Located near the
New York City and Philadelphia
metropolitan areas, and easily accessible
by private vehicle, the recreation area
offers a variety of recreational
opportunities. These include hiking,
swimming, fishing, hunting, boating,
pleasure driving, and sight-seeing;
learning about natural and cultural
history; and enjoying the solitude of a
rural environment and a change of pace.
The waters of the Middle Delaware
National Scenic & Recreational River are
of exceptional quality. The 125 miles of
the Delaware River that includes the
Upper Delaware National Scenic &
Recreational River, Delaware Gap
National Recreation Area (Middle
Delaware), and the Lower Delaware
National Wild & Scenic River are
classified as Special Protection Waters
which have exceptionally high scenic,
recreational and ecological values. The
free-flowing Delaware River cuts
through a narrow valley, and the
adjacent lands contain streams and
waterfalls, geologic features, a variety of
plants and wildlife, and cultural
resources. The National Park Service
(NPS) administers the lands and waters
within the recreation area to provide
outdoor recreation opportunities while
conserving the natural, cultural and
scenic resources of the recreation area.
In so doing, the NPS works
cooperatively with surrounding
communities and the public to achieve
the conservation goals of the Delaware
River region.

Regulatory Reform Initiative

On February 24, 2017, President

Trump issued Executive Order 13777,
“Enforcing the Regulatory Reform
Agenda.” This Executive Order
established a regulatory reform initiative
to alleviate unnecessary burdens placed
on the American people. As part of the
Department of the Interior’s approach

for implementing this initiative, the
NPS is reviewing its regulations in order
to identify those that should be
repealed, replaced, or modified. These
include regulations that are outdated or
unnecessary.

Final Rule

The NPS has identified several special
regulations applicable to the recreation
area that are outdated and no longer
enforced by the NPS. The NPS is
removing these regulations to reduce a
potential source of confusion for the
public about what activities are allowed
within the recreation area. These
regulations are codified in 36 CFR
7.71(c)—(e) and address rock climbing
and commercial vehicles.

Paragraph (c) requires visitors to
register with the Superintendent prior to
technical rock climbing. For the
program to function properly climbers
would register with the NPS prior to a
climb, and then notify the NPS when
the climb had safely concluded. The
NPS found that the registration
requirement triggered search missions
that often were unfounded or
unnecessary, because this registration
system was not used properly by the
public. As a result, the NPS determined
that the costs associated with the
program outweighed any potential
benefits to public safety from its
implementation. The registration
requirement for technical rock climbing
was operationally eliminated more than
25 years ago and has not been enforced
since.

Paragraphs (d) and (e) identify the
types of commercial vehicles that may
be operated within DEWA and establish
a fee schedule for those vehicles. The
legislation authorizing the regulations
about commercial vehicles has expired
and was replaced in 2018 with a new
Congressional authorization, Public Law
115-101 (January 8, 2018), that
authorized the Superintendent to
establish a fee and permit program.
Commercial vehicle rules will now be
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published in the Superintendent’s
Compendium, which is available on the
park’s website at www.nps.gov/dewa. In
order to reduce ambiguity in NPS
regulations about the use of commercial
vehicles within DEWA, this rule will
state that, notwithstanding the general
prohibition of commercial vehicles in
36 CFR 5.6, commercial vehicles are
allowed in DEWA in accordance with
applicable law. This rule will also state
that the Superintendent will notify the
public about rules related to commercial
vehicles, including the requirements of
the fee and permit program, using the
methods set forth in 36 CFR 1.7.

Compliance With Other Laws,
Executive Orders and Department
Policy

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget will review all significant rules.
The Office of Information and
Regulatory Affairs has determined that
this rule is not significant.

Executive Order 13563 reaffirms the
principles of Executive Order 12866
while calling for improvements in the
nation’s regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. Executive Order 13563
emphasizes further that regulations
must be based on the best available
science and that the rulemaking process
must allow for public participation and
an open exchange of ideas. The NPS has
developed this rule in a manner
consistent with these requirements.

Reducing Regulation and Controlling
Regulatory Costs (Executive Order
13771)

This rule is not an E.O. 13771
(“Reducing Regulation and Controlling
Regulatory Costs”) (82 FR 9339,
February 3, 2017) regulatory action
because this rule is not significant under
E.O. 12866.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires an agency to prepare a
regulatory flexibility analysis for rules
unless the agency certifies that the rule
will not have a significant economic

impact on a substantial number of small
entities. The RFA applies only to rules
for which an agency is required to first
publish a proposed rule. See 5 U.S.C.
603(a) and 604(a). The RFA does not
apply to this final rule because the
National Park Service is not required to
publish a proposed rule for the reasons
explained below with regard to the
Administrative Procedure Act.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2). This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

(c) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector. It
addresses public use of national park
lands, and imposes no requirements on
other agencies or governments. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

Takings (Executive Order 12630)

This rule does not effect a taking of
private property or otherwise have
takings implications under Executive
Order 12630. A takings implication
assessment is not required.

Federalism (Executive Order 13132)

Under the criteria in section 1 of
Executive Order 13132, the rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism summary impact
statement. This rule only affects use of
federally-administered lands and
waters. It has no outside effects on other
areas. A Federalism summary impact
statement is not required.

Administrative Procedure Act (Notice of
Proposed Rulemaking and Effective
Date)

We recognize that under 5 U.S.C.
553(b) and (c), notice of proposed rules
ordinarily must be published in the

Federal Register and the agency must
give interested parties an opportunity to
submit their views and comments. We
have determined under 5 U.S.C. 553(b)
and 318 DM HB 5.3, however, that
notice and public comment for this rule
are not required. We find good cause to
treat notice and comment as
unnecessary. As discussed above, the
regulatory provisions being removed are
outdated, unnecessary, and no longer
enforced by the NPS. Maintaining these
regulations is potentially confusing for
the public. These regulatory changes
will not benefit from public comment,
and further delaying them is contrary to
the public interest.

We also recognize that rules
ordinarily do not become effective until
at least 30 days after their publication in
the Federal Register. We have
determined, however, that good cause
exists for this rule to be effective
immediately upon publication for the
reasons stated above.

Civil Justice Reform (Executive Order
12988)

This rule complies with the
requirements of Executive Order 12988.
This rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes
(Executive Order 13175 and Department
Policy)

The Department of the Interior strives
to strengthen its government-to-
government relationship with Indian
Tribes through a commitment to
consultation with Indian tribes and
recognition of their right to self-
governance and tribal sovereignty. The
NPS has evaluated this rule under the
criteria in Executive Order 13175 and
under the Department’s tribal
consultation policy and have
determined that tribal consultation is
not required because the rule will have
no substantial direct effect on federally
recognized Indian tribes.

Paperwork Reduction Act

This rule does not contain
information collection requirements,
and a submission to the Office of
Management and Budget under the
Paperwork Reduction Act is not
required. The NPS may not conduct or
sponsor and you are not required to
respond to a collection of information
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unless it displays a currently valid OMB
control number.

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the National
Environmental Policy Act of 1969
(NEPA) is not required because the rule
is covered by a categorical exclusion.
We have determined the rule is
categorically excluded under 43 CFR
46.210(i) because it is administrative,
legal, and technical in nature. We also
have determined the rule does not
involve any of the extraordinary
circumstances listed in 43 CFR 46.215
that would require further analysis
under NEPA.

Effects on the Energy Supply (Executive
Order 13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211. A Statement of Energy
Effects in not required.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and Recordkeeping
requirements.

In consideration of the foregoing, the
National Park Service amends 36 CFR
part 7 as set forth below:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority citation for part 7
continues to read as follows:

Authority: 54 U.S.C. 100101, 100751,
320102; Sec. 7.96 also issued under DC Code
10-137 and DC Code 50-2201.07.

m 2. Amend §7.71 by:
m a. Revising paragraph (c)
m b. Removing paragraphs (d), and (e).
m c. Redesignating paragraph (f) as
paragraph (a).
m d. Redesignating paragraph (g) as
paragraph (d).

The revisions to read as follows:

§7.71 Delaware Water Gap National
Recreation Area.
* * * * *

(c) Commercial vehicles.
Notwithstanding the prohibition of
commercial vehicles set forth in §5.6 of
this chapter, commercial vehicles are
authorized to use the portions of U.S.
Highway 209 located within the
Delaware Water Gap National
Recreation Area in accordance with
applicable law. The Superintendent will
provide notice to the public about rules
related to commercial vehicles,
including the requirements of a fee and

permit program, using the methods set
forth in § 1.7 of this chapter.

* * * * *

Andrea Travnicek,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks Exercising the
Authority of the Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2019-12999 Filed 6-20-19; 8:45 am]

BILLING CODE 4312-52-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[WP Docket Nos. 15-32, 16-261, RM-11572,
RM-11719, RM-11722, FCC 18-143]

Creation of Interstitial 12.5 Kilohertz
Channels in the 800 MHz Band
Between 809—817/854—-862 MHz;
Improve Access to PLMR Spectrum;
Land Mobile Communications Council

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
compliance date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved the information collections
associated with the rules for central
station alarm channels and 800 MHz
interstitial channels contained in the
Commission’s Report and Order and
Order FCC 18-143, and that compliance
with the modified rules is now required.
It removes paragraphs advising that
compliance was not required until OMB
approval was obtained. This document
is consistent with Report and Order and
Order FCC 18-143, which states the
Commission will publish a document in
the Federal Register announcing a
compliance date for the modified rule
sections and revise the rules
accordingly.

DATES:

Effective date: This rule is effective
June 21, 2019.

Compliance date: Compliance with 47
CFR 90.175(b) and (e) and 90.621(d)(4),
published at 83 FR 61072 on November
27, 2018, is required as of June 21, 2019.
FOR FURTHER INFORMATION CONTACT:

Public Safety licensee information:
Brian Marenco, Policy and Licensing
Division, Public Safety and Homeland
Security Bureau, at (202) 418—0838, or
email: brian.marenco@fcc.gov.

Industrial/Business licensee
information: Melvin Spann, Mobility
Division, Wireless Telecommunications
Bureau, (202) 418-1333, melvin.spann@

fec.gov.

SUPPLEMENTARY INFORMATION: This
document announces that, OMB
approved the information collection
requirement in § 90.175(e) on December
3, 2018, and approved the information
collection requirements in §§90.175(b)
and 90.621(d)(4) on April 15, 2019. Each
of these rules was modified in Report
and Order and Order FCC 18-143,
published at 83 FR 61072, November 27,
2018. The OMB Control Number for the
information collection requirement in
§90.175(b) is 3060—0984. The OMB
Control Number for the information
collection requirement in § 90.175(e) is
3060—0798. The OMB Control Number
for the information collection
requirement in § 90.621(d)(4) is 3060—
1261. The Commission publishes this
document as an announcement of the
compliance date of the rules. The other
rule amendments adopted in the Report
and Order and Order, which did not
require OMB approval, became effective
on December 27, 2018.

If you have any comments on the
burden estimates listed below, or how
the Commission can improve the
collections and reduce any burdens
caused thereby, please contact Cathy
Williams, Federal Communications
Commission, Room 1-C823, 445 12th
Street SW, Washington, DC 20554,
regarding OMB Control Numbers 3060—
0798 and 3060—0984; and contact Nicole
Ongele, Federal Communications
Commission, Room 1-A620, 445 12th
Street SW, Washington, DC 20554,
regarding OMB Control Number 3060—
1261. Please include the applicable
OMB Control Number in your
correspondence. The Commission will
also accept your comments via email at
PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to fcc504@
fec.gov or call the Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

This document also removes
§§90.175(k) and 90.621(d)(5) of the
Commission’s rules, which advised that
compliance was not required until OMB
approval was obtained.

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received final OMB approval on
December 3, 2018, for the information
collection requirement contained in the
modification to § 90.175(e), and it
received final OMB approval on April
15, 2019 for the information collection
requirements contained in the
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modifications to §§90.175(b) and
90.621(d)(4).

Under 5 CFR part 1320, an agency
may not conduct or sponsor a collection
of information unless it displays a
current, valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number for
the information collection requirement
in § 90.175(b) is 3060—0984. The OMB
Control Number for the information
collection requirement in § 90.175(e) is
3060—0798. The OMB Control Number
for the information collection
requirement in § 90.621(d)(4) is 3060—
1261.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-0798.

OMB Approval Date: December 3,
2018.

OMB Expiration Date: October 31,
2020.

Title: FCC Application for Radio
Service Authorization Wireless
Telecommunications Bureau; Public
Safety and Homeland Security Bureau.

Form Number: FCC Form 601.

Respondents: Individuals and
households; Business or other for profit
entities; Not for profit institutions; and
State, local or tribal governments.

Number of Respondents and
Responses: 255,352 respondents;
255,352 responses.

Estimated Time per Response: .50—
1.25 hours.

Frequency of Response: On-occasion
or periodic reporting requirement.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this information collection
is contained in 47 U.S.C. 151, 152, 154,
154(i), 155(c), 157, 201, 202, 208, 214,
301, 302a, 303, 307, 308, 309, 310, 311,
314, 316, 319, 324, 331, 332, 333, 336,
534, 535 and 554.

Total Annual Burden: 223,833 hours.

Total Annual Cost: $ 71,877,750.

Nature and Extent of Confidentiality:
Respondents may request that materials
or information submitted to the
Commission be withheld from public
inspection under 47 CFR 0.459 of the
FCC rules.

Privacy Act: Yes.

Needs and Uses: On October 22, 2018,
the Commission released a Report and
Order and Order in WP Docket No. 15—
32, RM-11572, WP Docket No. 16261,

RM-11719 and RM—-11722, which
revises the text to § 90.175(e) of the
Commission’s rules. The updated rule
section requires applicants seeking to
license newly available 12.5 kHz
bandwidth interstitial channels in the
809-817 MHz/854-862 MHz segment of
the 800 MHz band (800 MHz Mid-Band)
to include a showing of frequency
coordination with their application for
license. Applicants include a showing
of frequency coordination by
completing Schedule H of FCC Form
601. Applicants indicate on Schedule H
whether their application was
successfully coordinated before it was
filed with the Commission and, if so,
which Commission-approved frequency
coordinator performed the coordination.
The Commission now has approval
under OMB Control Number 3060-0798
to collect frequency coordination
information from applicants seeking to
license the newly available 12.5 kHz
bandwidth interstitial channels in the
800 MHz Mid-Band.

OMB Control Number: 3060—0984.

OMB Approval Date: April 15, 2019.

OMB Expiration Date: April 30, 2022.

Title: 90.175(b)(1), Frequency
Coordinator Requirements, Industrial/
Business Pool frequencies.

Form Number: N/A.

Respondents: Business or other for-
profit entities, and State, local, or tribal
government.

Number of Respondents and
Responses: 2,700 respondents; 2,700
responses.

Estimated Time per Response: 1 hour.

Frequency of Response: One-time
reporting requirement, and third party
disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this collection of
information is contained in Sections
4(i), 11, 303(g), 303(r), and 332(c)(7) of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 161, 301,
302(a), 303(g), 303(r), 309, 332(c)(7), 336
and 337.

Total Annual Burden: 2,700 hours.

Total Annual Cost: No cost.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Privacy Act: No impact(s).

Needs and Uses: On October 22, 2018,
the Commission issued a Report and
Order and Order, FCC 18-143, in WP
Docket No. 15-32, RM-11572, WP
Docket No. 16-261, RM—-11719 and RM-
11722 (800/PLMR Access Order), in
which it revised certain rules to require
applicants for channels currently
designated for central station alarm use
to obtain the concurrence of the central

station alarm frequency coordinator in
order to use the channels for uses other
than central station alarm operations.
This requirement is similar to existing
requirements pertaining to certain other
channels. The Report and Order and
Order did not revise any of the
information collection requirements that
are contained in this collection but
rather added additional frequencies to
the list. Therefore, this essentially is
adding an additional 200 respondents to
this collection.

OMB Control Number: 3060-1261.
OMB Approval Date: April 15, 2019.
OMB Expiration Date: April 30, 2022.
Title: Creation of Interstitial 12.5
Kilohertz Channels in the 800 MHz
Band Between 809-817/854-862 MHz.

Form Number: N/A.

Respondents: Business or other for-
profit; Not-for-profit institutions; State,
Local or Tribal Government.

Number of Respondents and
Responses: 700 respondents, 350
responses.

Estimated Time per Response: 2
hours.

Frequency of Response: One-time
reporting requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this collection is contained
in 47 U.S.C. 151, 154, 301, 303, and 332
of the Communications Act of 1934.

Total Annual Burden: 700 hours.

Total Annual Cost: No cost.

Nature and Extent of Confidentiality:
There is no need for applicants filing
applications to license channels in the
809-817/854—862 MHz band segment
(800 MHz Mid-Band) to include
confidential information with their
application. Nonetheless, there is a need
for confidentiality with respect to all
applications filed with the Commission
through its Universal Licensing System
(ULS). Although ULS stores all
information pertaining to the individual
license via an FCC Registration Number
(FRN), confidential information is
accessible only by persons or entities
that hold the password for each account,
and the Commission’s licensing staff.
Information on private land mobile
radio licensees is maintained in the
Commission’s system of records, FCC/
WTB-1, “Wireless Services Licensing
Records.” The licensee records will be
publicly available and routinely used in
accordance with subsection (b) of the
Privacy Act. TIN Numbers and material
which is afforded confidential treatment
pursuant to a request made under 47
CFR 0.459 will not be available for
Public inspection. Any personally
identifiable information (PII) that
individual applicants provide is covered
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by a system of records, FCC/WTB-1,
“Wireless Services Licensing Records,”
and these and all other records may be
disclosed pursuant to the Routine Uses
as stated in this system of records
notice.

Privacy Act: No impact(s).

Needs and Uses: On October 22, 2018,
the Commission released a Report and
Order and Order in WP Docket No. 15—
32, RM-11572, WP Docket No. 16-261,
RM-11719 and RM-11722WP Docket
No. 15-32 which adds new rule
§90.621(d)(4) to the Commission’s
rules. The new rule section requires
applicants seeking to license newly
available 12.5 kHz bandwidth
interstitial channels in the 809-817
MHz/854—-862 MHz segment of the 800
MHz band (800 MHz Mid-Band) to
include a letter of concurrence from an
incumbent licensee if the applicant files
an application which causes contour
overlap under a forward analysis or
receives contour overlap under a
reciprocal analysis when the applicant
seeks to license channels in the 800
MHz Mid-Band. In the case of the
forward analysis, the incumbent
licensee must agree in its concurrence
letter to accept any interference that
occurs as a result of the contour overlap.
In the case of the reciprocal analysis, the
incumbent licensee must state in its
concurrence letter that it does not object
to the applicant receiving contour
overlap from the incumbent’s facility.
The purpose of requiring applicants to
obtain letters of concurrence if their
application causes contour overlap
under a forward analysis or receives
contour overlap under a reciprocal
analysis is to ensure incumbents in the
800 MHz Mid-Band are aware of the
contour overlap before an application is
granted.

List of Subjects in 47 CFR Part 90

Administrative practice and
procedure, Business and industry, Civil
defense, Common carriers,
Communications equipment, Emergency
medical services, Individuals with
disabilities, Radio, Reporting and
recordkeeping requirements.

Federal Communications Commission.
Katura Jackson,
Federal Register Liaison Officer.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 90 as
follows.

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 1. The authority citation for part 90
continues to read as follows.

Authority: 47 U.S.C. 154(i), 161, 303(g),
303(1), 332(c)(7), 1401-1473.
§90.175 [Amended]
m 2. Amend § 90.175 by removing
paragraph (k).
§90.621 [Amended]
m 3. Amend § 90.621 by removing
paragraph (d)(5).
[FR Doc. 2019-12984 Filed 6—20-19; 8:45 am]
BILLING CODE 6712-01-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Part 6106

[CBCA Case 2019-61-01; Docket No. GSA-
GSABCA-2019-0005; Sequence No. 1]

RIN 3090-AK07

Civilian Board of Contract Appeals;
Rules of Procedure of the Civilian
Board of Contract Appeals

AGENCY: Civilian Board of Contract
Appeals; General Services
Administration (GSA).

ACTION: Final rule.

SUMMARY: The Civilian Board of
Contract Appeals (Board) amends its
rules of procedure to include arbitration
of disputes between applicants for
public assistance grants and the Federal
Emergency Management Agency
(FEMA) regarding disasters after January
1, 2016. The Board is promulgating a
final regulation after considering the
one set of comments received on the
proposed rules.

DATE: Effective July 22, 2019.

FOR FURTHER INFORMATION CONTACT: Mr.
James Johnson, Co-Chief Counsel,
Civilian Board of Contract Appeals,
1800 M Street NW, Suite 600,
Washington, DC 20036; at 202—606—
8788; or email at jamesa.johnson@
cbea.gov, for clarification of content. For
information on status or publication
schedules, contact the Regulatory
Secretariat Division at 202-501-4755.
Please cite CBCA Case 2019-61-01.

SUPPLEMENTARY INFORMATION:
A. Background

The Board was established within
GSA by section 847 of the National
Defense Authorization Act for Fiscal
Year 2006, Public Law 109-163. Board
members are administrative judges

appointed by the Administrator of
General Services under 41 U.S.C.
7105(b)(2). The FAA Reauthorization
Act of 2018, Public Law 115-254,
amended the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(Stafford Act), 42 U.S.C. 5189a(d), to
authorize the Board to arbitrate certain
disputes between FEMA and applicants
for public assistance disaster grants.

The Board published in the Federal
Register at 84 FR 7861, March 5, 2019,
proposed rules of procedure for such
arbitration. The notice invited
comments on the proposed rules and
announced the Board’s intention to
promulgate final rules after reviewing
and considering comments.

The comment period closed on May 6,
2019. The Board received one set of
comments. The Board has considered
those comments and revised the
proposed rules as explained in part B
below. The Board now promulgates
final rules of procedure. These rules
facilitate the efficient assembly of a
record that will allow each arbitration
panel to issue a just and reasoned
decision resolving the dispute before it
at the speedy pace that parties expect in
arbitration.

B. Comments and Changes

FEMA was the only commenter.
FEMA suggested specific changes to five
proposed rules (Rules 603, 604, 606,
608, and 612). The Board addresses the
comments as follows.

Comment: In proposed Rule 603,
FEMA suggested replacing the words
“final agency action” with ““final agency
determination” and adding the words
“on an applicant’s eligibility for public
assistance” to the end of the rule after
the word ““decision.”

Response: The Board does not adopt
these suggestions. “Agency action” is a
term of art for an administrative
decision that is reviewable in court
under the Administrative Procedure
Act, 5 U.S.C. 702. The statement in Rule
603 that covered disputes “come to the
Board prior to final agency action” is
correct regardless of the terminology
that FEMA may use for such actions.
Adding words to the end of the rule also
would not enhance clarity, as the first
sentence already specifies “public
assistance eligibility and repayment
disputes” as the subject matter of
arbitration.

Comment: In proposed Rule 604,
FEMA suggested incorporating ‘“‘nearly
all of the content of 44 CFR 206.209(e)—
(m),” FEMA’s regulation for arbitration
of public assistance disputes involving
Hurricanes Katrina and Rita, excluding
paragraphs (e)(2) and (h)(3) of the FEMA
regulation. FEMA identified no
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substantive conflicts (as distinct from
wording differences) between proposed
Rule 604 and FEMA'’s Katrina/Rita
arbitration regulation. FEMA noted that
the proposed rules omit “a time to file
an arbitration request.”

Response: The proposed rules are
already substantially consistent with
FEMA'’s regulation, which states, “The
arbitration will be conducted pursuant
to procedure established by the
arbitration panel.” 44 CFR 206.209(c).
As the designated arbitrator under 42
U.S.C. 5189a(d) of certain disputes
regarding disasters after January 1, 2016,
the Board is now adopting uniform
panel procedures.

The omission of a time to file an
arbitration request is intentional. The
amended Stafford Act states that to
request arbitration, an applicant for
relief ““shall submit the dispute to the
arbitration process established” by
FEMA for Katrina and Rita disputes. 42
U.S.C. 5189a(d)(5). The Board interprets
the statutory term “‘process” to mean the
steps established by FEMA for
submitting a dispute to arbitration,
including the timing and content of an
arbitration request. The proposed rule
thus defers to FEMA’s current and
future published guidance on those
processing matters. After submittal,
consistent with “the arbitration
process” to which the Act refers, “[t]he
arbitration will be conducted pursuant
to procedure established by the
arbitration panel.” 44 CFR 206.209(c).
The Act does not direct the Board to use
arbitration procedures directly from
FEMA'’s Katrina/Rita regulation.

The Board has carefully and
independently considered the content of
44 CFR 206.209 in response to FEMA’s
comment. The Board agrees that its
procedural rules should address the
timing of a response by FEMA to an
arbitration request, and ex parte
contacts. The Board adds sentences to
Rules 608 and 609 that track the
substance of 44 CFR 206.209(e)(4) and
(j). The Board also adds language to
Rule 606 to clarify that the parties do
not pay the Board for arbitration
services.

Comment: To proposed Rule 606,
FEMA proposed adding, “For each
request, a decision under Rule 613 will
be issued by the panel.”

Response: The Board agrees that this
sentence clarifies its intent, and
includes it, slightly altered, in Rule 606.

Comment: In proposed Rule 608,
FEMA objected to the statement that a
panel will receive a response to new
evidence “to the extent practicable.”
FEMA argued that it should “always” be
entitled to file a response.

Response: The language at issue is
important because the Stafford Act
directs arbitrators to “‘consider from the
applicant” (not from FEMA) supporting
evidence submitted ““at any time during
arbitration.” 42 U.S.C. 5189a(d)(2).
Panels cannot necessarily obtain
responses to all new evidence, up to and
including the last day of arbitration.
That is why the last sentence of Rule
608 warns that a panel may discount the
“significance, weight, or probative
value” of delayed or surprise evidence.
As noted above, the final rule sets a time
for FEMA’s response to an arbitration
request. The Board retains the limiting
phrase “to the extent practicable” in
Rule 608 for responses to later-offered
evidence. Panels will decide
practicability case by case.

Comment: In Rule 612, FEMA
suggested deleting the first sentence,
regarding statutory intent.

Response: The Board agrees and
removes this sentence from Rule 612,
adding the words “of streamlining” to
the second sentence for clarity.

The final regulation includes changes
discussed above as well as minor, non-
substantive corrections of the proposed
rules. The corrections are as follows.

In Rule 604, a citation to 44 CFR
206.209(e) is deleted from the first
sentence, and the second sentence is
deleted, as unnecessary. In Rule 605, the
second “by” is deleted from the third
sentence as unnecessary. In the sixth
sentence of Rule 608, ‘“‘before the close
of arbitration” is shortened to ‘before
arbitration closes.” In the fourth
sentence of Rule 610, a comma is
deleted and the word “involuntary” is
inserted before “prehearing” for clarity.
In the seventh and eighth sentences of
Rule 611, the word “to” is inserted in
“or [to] make,” and ‘“made” is inserted
before “subject to.”

C. Regulatory Flexibility Act

GSA certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 602 et seq., and
the Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104-121, because the final
rule does not impose any additional
costs on small or large businesses.

D. Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501 et seq., does not apply
because this final rule does not impose
any information collection requirements
that require the approval of the Office of
Management and Budget.

E. Congressional Review Act

The final rule is exempt from
Congressional review under Public Law
104-121 because it relates solely to
agency organization, procedure, and
practice and does not substantially
affect the rights or obligations of non-
agency parties.

F. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under Section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993, or
E.O. 13563, Improving Regulation and
Regulatory Review, dated January 18,
2011. This final rule is not a major rule
under 5 U.S.C. 804.

G. Executive Order 13771

This final rule is not an E.O. 13771
regulatory action because this rule is not
significant under E.O. 12866.

List of Subjects in 48 CFR Part 6106

Administrative practice and
procedure; Disaster relief.

Dated: June 14, 2019.
Jeri Kaylene Somers,

Chair, Civilian Board of Contract Appeals,
General Services Administration.

m Therefore, GSA adds 48 CFR part
6106 to read as follows:

PART 6106—RULES OF PROCEDURE
FOR ARBITRATION OF PUBLIC
ASSISTANCE ELIGIBILITY OR
REPAYMENT

Sec.

6106.601
6106.602
6106.603

Scope [Rule 601].

Authority [Rule 602].

Purpose [Rule 603].

6106.604 Arbitration request [Rule 604].

6106.605 Parties; representation; email
service [Rule 605].

6106.606 Arbitrators; panels; costs [Rule
606].

6106.607 Initial conference [Rule 607].

6106.608 Evidence; timing [Rule 608].

6106.609 Other materials considered; ex
parte communications [Rule 609].

6106.610 Motions [Rule 610].

6106.611 Hearing; live or paper [Rule 611].

6106.612 Streamlined procedures [Rule
612].
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6106.613 Decision; finality [Rule 613].
Authority: 42 U.S.C. 5189a(d).

6106.601 Scope [Rule 601].

The rules in this part establish
procedures for arbitration by the Board
at the request of an applicant for public
assistance from the Federal Emergency
Management Agency (FEMA) for a
disaster that occurred after January 1,
2016.

6106.602 Authority [Rule 602].

The Board is authorized by section
423 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(Stafford Act), 42 U.S.C. 5189a(d), to
arbitrate disputes between applicants
and FEMA as to eligibility for public
assistance (or repayment of past public
assistance) for a disaster post-dating
January 1, 2016, when the disputed
amount exceeds $500,000 or, for an
applicant in a rural area, is at least
$100,000.

6106.603 Purpose [Rule 603].

Under the Stafford Act, the Board acts
for the United States Government to
resolve public assistance eligibility and
repayment disputes by arbitration, a
speedy and flexible method of impartial
dispute resolution. Eligibility and
repayment disputes come to the Board
prior to final agency action by FEMA.
An arbitration decision under these
rules is the final action by the Executive
Branch in a dispute. These rules
facilitate the creation of an arbitration
record sufficient to allow the Board to
issue a prompt, just, and reasoned
decision.

6106.604 Arbitration request [Rule 604].

(a) An applicant for public assistance
may request arbitration by following
applicable FEMA guidance
implementing section 423 of the
Stafford Act.

(b) Applicants shall efile arbitration
requests with the Board as prescribed by
Board Rule 1 (48 CFR 6101.1).
Voluminous attachments may be filed
separately in electronic media as if
under Board Rule 4(b)(1) and (3) (48
CFR 6101.4(b)(1) and (3)). The Clerk of
the Board will acknowledge an
arbitration request by emailing the
parties a docketing notice.

6106.605 Parties; representation; email
service [Rule 605].

The parties to an arbitration are the
applicant, the grantee (if not the
applicant), and FEMA. Each party shall
have one primary representative. This
person need not be an attorney but must
be authorized by law, formal delegation,
or permission of the arbitrators to speak
and act for the party in the arbitration.

Unless otherwise advised, the Board
deems the person who signed the
arbitration request to be the applicant’s
primary representative. Any other
primary representative or other party
representative shall promptly efile a
notice of appearance complying with
Board Rule 5(b) (48 CFR 6101.5(b)).
Unless otherwise directed by the panel,
a party shall email its efilings to every
other party’s primary representative at
the time of filing.

6106.606 Arbitrators; panels; costs [Rule
606].

The Board assigns three judges as the
panel of arbitrators for each request. A
single arbitrator may act on behalf of a
panel under Rules 607 and 611. A full
panel issues any decision under Rule
613. The Board arbitrates at no cost to
the parties, who bear their own costs of
participation.

6106.607 Initial conference [Rule 607].

The panel will hold a telephonic
scheduling conference with all parties
as soon as practicable, ordinarily within
14 calendar days after the Clerk dockets
an arbitration request. Each primary
party representative shall participate in
the conference. At least one panel
member will preside. The panel will
promptly issue to the parties a written
summary of the conference and the
schedule. A party has 5 calendar days
from receipt of the panel’s conference
summary to efile any objection to it. The
panel may hold and summarize other
conferences as necessary.

6106.608 Evidence; timing [Rule 608].

No party is required to provide
additional evidence. An applicant or
grantee may, but need not, supplement
materials it previously provided to
FEMA regarding the dispute. A party
may elect to present additional
evidence, i.e., documents, things, or
testimony tending to make a factual
contention appear more or less likely to
be true. If a party so elects, the panel
will to the extent practicable allow a
response. FEMA shall efile its response
to an arbitration request within 30
calendar days after receiving the
docketing notice. A panel may not
exclude as untimely evidence proffered
before arbitration closes under Rule 613.
A panel may consider the timing or
surprise nature of evidence when
assessing the significance, credibility, or
probative value of the evidence.

6106.609 Other materials considered; ex
parte communications [Rule 609].
Written or oral arguments or
statements of experts as to how a panel
should understand evidence or apply
the law are not evidence but may be

presented as scheduled by the panel and
may be subject to page, word, or time
limits. By the close of arbitration under
Rule 613, parties should provide the
panel with everything it needs to make
a decision. Documents written by a
party for the panel during arbitration
shall comply with Board Rules 1(b)
(“Efiles; efiling”), 7, and 23 (48 CFR
6101.1(b), 6101.7, and 6101.23). No
member of a panel or of the Board’s staff
will communicate with a party about
any material issue in arbitration outside
of the presence of the other party or
parties, and no one shall attempt such
communications on behalf of a party.

6106.610 Motions [Rule 610].

Motions are strictly limited and
should ordinarily be made orally during
the initial conference under Rule 607. A
later motion may be efiled. A party may
make a procedural motion, such as to
extend time. An applicant may move for
voluntary dismissal. No party may move
for a prehearing merits decision (e.g.,
summary judgment or dismissal for
failure to state a claim) or for
involuntary prehearing dismissal other
than on the merits except on the
grounds that an arbitration request is
untimely. A panel ordinarily issues one
decision per arbitration.

6106.611 Hearing; live or paper [Rule 611].

Parties may conclude arbitration by
presenting their positions in a hearing.
A hearing may be live or, if agreed by
all parties, on a written record (a “paper
hearing”) or a combination of the two.
The panel will begin a hearing within
60 calendar days after the initial
conference under Rule 607 unless the
Board Chair approves a later date. All
panel members will attend a live
hearing in Washington, DC. A single
panel member may conduct a live
hearing elsewhere. Hearing procedures
are at the panel’s discretion, with the
goal of promptly, justly, and finally
resolving the dispute, and need not
involve traditional witness examination
or cross-examination. Parties should not
offer fact witnesses to read legal
materials or to make legal arguments.
Statements of fact in a hearing need not
be sworn but are made subject to
penalty for violation of 18 U.S.C. 1001.
Live hearings are not public and may
not be recorded by any means without
the Board’s permission. The Board may
have a live hearing transcribed for the
panel’s use. If a transcript is made, a
party may purchase a copy and has 7
calendar days after a copy is available
to efile proposed corrections.
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6106.612 Streamlined procedures [Rule
612].

The Board encourages parties to focus
on providing only the information a
panel needs to resolve an eligibility or
repayment dispute. Examples of
streamlining may include without
limitation—

(a) Electing not to supplement the
materials already provided to FEMA, if
(or to the extent) the existing record
adequately frames the dispute;

(b) Relying when possible on
documents over other types of evidence;

(c) Simplifying live hearings by efiling
in advance written testimony, reports,
or opening statements by some
witnesses or party representatives;

(d) Refraining from objecting to
evidence without good cause; and

(e) Omitting duplicative and
immaterial evidence and arguments.

6106.613 Decision; finality [Rule 613].
The panel will advise the parties
when the arbitration is closed. The
panel will resolve a dispute within 60
calendar days thereafter unless the
panel advises the parties that the Board
Chair approves a later date. The panel’s
decision may be issued in writing or
orally with transcription. A decision is
primarily for the parties, is not
precedential, and should concisely
resolve the dispute. The decision of a
panel majority is the final
administrative action on the arbitrated
dispute and is judicially reviewable
only to the limited extent provided by
the Federal Arbitration Act (9 U.S.C.
10). Within 30 calendar days after
issuing a decision, a panel may correct
clerical, typographical, technical, or
arithmetic errors. A panel may not
reconsider the merits of its decision
resolving an eligibility or repayment
dispute.
[FR Doc. 201913081 Filed 6-20-19; 8:45 am]
BILLING CODE 6820-AL-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 120627194-3657-02]

RIN 0648—-XT002

Atlantic Highly Migratory Species;
North Atlantic Swordfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: NMFS is adjusting the
Swordfish General Commercial permit
retention limits for the Northwest
Atlantic, Gulf of Mexico, and U.S.
Caribbean regions for July through
December of the 2019 fishing year,
unless otherwise later noticed. The
Swordfish General Commercial permit
retention limits in each of these regions
are increased from the regulatory default
limits (either two or three fish) to six
swordfish per vessel per trip. The
Swordfish General Commercial permit
retention limit in the Florida Swordfish
Management Area will remain
unchanged at the default limit of zero
swordfish per vessel per trip, as
discussed in more detail below. These
adjustments apply to Swordfish General
Commercial permitted vessels and to
Highly Migratory Species (HMS)
Charter/Headboat permitted vessels
with a commercial endorsement when
on a non-for-hire trip. This action is
based upon consideration of the
applicable inseason regional retention
limit adjustment criteria.

DATES: The adjusted Swordfish General
Commercial permit retention limits in
the Northwest Atlantic, Gulf of Mexico,
and U.S. Caribbean regions are effective
from July 1, 2019, through December 31,
2019.

FOR FURTHER INFORMATION CONTACT: Rick
Pearson or Randy Blankinship, 727—
824-5399.

SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of North
Atlantic swordfish by persons and
vessels subject to U.S. jurisdiction are
found at 50 CFR part 635. Section
635.27 subdivides the U.S. North
Atlantic swordfish quota recommended
by the International Commission for the
Conservation of Atlantic Tunas (ICCAT)
and implemented by the United States
into two equal semi-annual directed
fishery quotas; an annual incidental
catch quota for fishermen targeting other
species or catching swordfish
recreationally, and a reserve category,
according to the allocations established
in the 2006 Consolidated Atlantic
Highly Migratory Species Fishery
Management Plan (2006 Consolidated
Atlantic HMS FMP) (71 FR 58058,
October 2, 2006), as amended, and in
accordance with implementing
regulations. NMFS is required under
ATCA and the Magnuson-Stevens Act to
provide U.S. fishing vessels with a

reasonable opportunity to harvest the
ICCAT-recommended quota.

In 2017, ICCAT Recommendation 17—
02 specified that the overall North
Atlantic swordfish total allowable catch
(TAC) be set at 9,925 metric tons (mt)
dressed weight (dw) (13,200 mt whole
weight (ww)) through 2021. Consistent
with scientific advice, this was a
reduction of 500 mt ww (375.9 mt dw)
from previous ICCAT-recommended
TACs. However, the United States’
baseline quota remained at 2,937.6 mt
dw (3,907 mt ww) per year. The
Recommendation (17-02) also
continued to limit underharvest
carryover to 15 percent of a contracting
party’s baseline quota. Thus, the United
States may carry over a maximum of
440.6 mt dw (586.0 mt ww) of
underharvest. Absent adjustments, the
codified baseline quota is 2,937.6 mt dw
for 2019. At this time, given the extent
of underharvest in 2018, NMFS
anticipates carrying over the maximum
allowable 15 percent (440.6 mt dw),
which would result in a final adjusted
North Atlantic swordfish quota for the
2019 fishing year equal to 3,378.2 mt dw
(2,937.6 + 440.6 = 3,378.2 mt dw). As in
past years we anticipate allocating 50 mt
dw from the adjusted quota to the
Reserve category for inseason
adjustments/research and allocating 300
mt dw to the Incidental category, which
includes recreational landings and
landings by incidental swordfish permit
holders, consistent with
§635.27(c)(1)(1)(D) and (B). This would
result in an adjusted quota of 3,028.2 mt
dw for the directed fishery, which
would be split equally (1,514.1 mt dw)
between the two semi-annual periods in
2019 (January through June, and July
through December).

Adjustment of Swordfish General
Commercial Permit Vessel Retention
Limits

The 2019 North Atlantic swordfish
fishing year, which is managed on a
calendar-year basis and divided into
two equal semi-annual quotas for the
directed fishery, began on January 1,
2019. Landings attributable to the
Swordfish General Commercial permit
count against the applicable semi-
annual directed fishery quota. Regional
default retention limits for this permit
have been established and are
automatically effective from January 1
through December 31 each year, unless
changed based on the inseason regional
retention limit adjustment criteria at
§635.24(b)(4)(iv). The default retention
limits established for the Swordfish
General Commercial permit are: (1)
Northwest Atlantic region—three
swordfish per vessel per trip; (2) Gulf of
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Mexico region—three swordfish per
vessel per trip; (3) U.S. Caribbean
region—two swordfish per vessel per
trip; and, (4) Florida Swordfish
Management Area—zero swordfish per
vessel per trip. The default retention
limits apply to Swordfish General
Commercial permitted vessels and to
HMS Charter/Headboat permitted
vessels with a commercial endorsement
when fishing on non-for-hire trips. As a
condition of these permits, vessels may
not possess, retain, or land any more
swordfish than is specified for the
region in which the vessel is located.

Under § 635.24(b)(4)(iii), NMFS may
increase or decrease the Swordfish
General Commercial permit vessel
retention limit in any region within a
range from zero to a maximum of six
swordfish per vessel per trip. Any
adjustments to the retention limits must
be based upon a consideration of the
relevant criteria provided in
§635.24(b)(4)(iv), which include: (A)
The usefulness of information obtained
from biological sampling and
monitoring of the North Atlantic
swordfish stock; (B) the estimated
ability of vessels participating in the
fishery to land the amount of swordfish
quota available before the end of the
fishing year; (C) the estimated amounts
by which quotas for other categories of
the fishery might be exceeded; (D)
effects of the adjustment on
accomplishing the objectives of the
fishery management plan and its
amendments; (E) variations in seasonal
distribution, abundance, or migration
patterns of swordfish; (F) effects of catch
rates in one region precluding vessels in
another region from having a reasonable
opportunity to harvest a portion of the
overall swordfish quota; and, (G) review
of dealer reports, landing trends, and
the availability of swordfish on the
fishing grounds.

NMFS has considered these criteria as
discussed below and their applicability
to the Swordfish General Commercial
permit retention limit in all regions for
July through December of the 2019
North Atlantic swordfish fishing year.
We have determined that the Swordfish
General Commercial permit retention
limits in the Northwest Atlantic, Gulf of
Mexico, and U.S. Caribbean regions
applicable to persons issued a
Swordfish General Commercial permit
or HMS Charter/Headboat permit with a
commercial endorsement (when on a
non-for-hire trip) should be increased
from the default levels that would
otherwise automatically become
effective on July 1, 2019, to six
swordfish per vessel per trip from July
1 through December 31, 2019, unless
otherwise later noticed. These are the

same limits that were implemented
through an inseason adjustment for the
period January 1 through June 31, 2019
(83 FR 65571, December 21, 2018).
Given the rebuilt status of the stock and
the availability of quota, increasing the
Swordfish General Commercial permit
retention limits in three regions to six
fish per vessel per trip will increase the
likelihood that directed swordfish
landings will approach, but not exceed,
the available annual swordfish quota,
and increase the opportunity for
catching swordfish during the 2019
fishing year.

In 2018, a six swordfish per vessel
trip limit was in effect for Swordfish
General Commercial permit holders in
the Northwest Atlantic, Gulf of Mexico,
and U.S. Caribbean regions for the entire
fishing season. As of December 31,
2018, total annual directed swordfish
landings were approximately 901.0 mt
dw, or 29.8 percent of the 3,028.2 mt dw
annual adjusted directed quota for 2018,
which includes landings under the six
fish trip limit.

Among the regulatory criteria for
inseason adjustments to retention limits,
and given the rebuilt status of the stock
and availability of quota, is the
requirement that NMFS consider the
“effects of the adjustment on
accomplishing the objectives of the
fishery management plan and its
amendments.” See §635.24(b)(4)(iv)(D).
A consideration in deciding whether to
increase the retention limit, in this case,
is the objective of providing
opportunities to harvest the full North
Atlantic directed swordfish quota
without exceeding it based upon the
2006 Consolidated Atlantic HMS FMP
goal to, consistent with other objectives
of this FMP, “manage Atlantic HMS
fisheries for continuing optimum yield
so as to provide the greatest overall
benefit to the Nation, particularly with
respect to food production, providing
recreational opportunities, preserving
traditional fisheries, and taking into
account the protection of marine
ecosystems.” This action will help
preserve a traditional swordfish
handgear fishery (rod and reel,
handline, harpoon, bandit gear, and
green-stick). Although this action does
not specifically provide recreational
fishing opportunities, it will have a
minimal impact on the recreational
sector because recreational landings are
counted against a separate incidental
swordfish quota.

NMFS has examined dealer reports
and landing trends and determined that
the information obtained from biological
sampling and monitoring of the North
Atlantic swordfish stock is useful. See
§635.24(b)(4)(iv)(A). Regarding the

estimated ability of vessels participating
in the fishery to land the amount of
swordfish quota available before the end
of the fishing year, § 635.24(b)(4)(iv)(B),
NMEFS reviewed electronic dealer
landings data, which indicates that
sufficient directed swordfish quota will
be available for the July through
December 2019 semi-annual quota
period if recent swordfish landing
trends continue. The directed swordfish
quota has not been harvested for several
years and, based upon current landing
trends, is not likely to be harvested or
exceeded in 2019. As of April 30, 2019,
approximately 8.5 percent (258.9 mt
ww) of the anticipated 3,028.2 mt dw
annual adjusted directed swordfish
quota for 2019 had been harvested
during the first semi-annual quota
period. Based upon recent landings
rates from dealer reports, an increase in
the vessel retention limits to six fish for
Swordfish General Commercial permit
holders and Charter/Headboat permit
holders with a commercial endorsement
(when on a non-for-hire trip) in three
regions is not likely to cause quotas for
other categories of the fishery to be
exceeded. See § 635.24(b)(4)(iv)(C).
Similarly, regarding the criteria about
the effects of catch rates in one region
precluding vessels in another region
from having a reasonable opportunity to
harvest a portion of the overall
swordfish quota, § 635.24(b)(4)(iv)(F),
we expect there to be sufficient
swordfish quota for the entirety of the
2019 fishing year. Thus, increased catch
rates in these three regions as a result of
this action would not be expected to
preclude vessels in the other region
(e.g., the buoy gear fishery in the Florida
Swordfish Management Area) from
having a reasonable opportunity to
harvest a portion of the overall
swordfish quota.

In making adjustments to the
retention limits NMFS must also
consider variations in seasonal
distribution, abundance, or migration
patterns of swordfish, and the
availability of swordfish on the fishing
grounds. See § 635.24(b)(4)(iv)(G). With
regard to swordfish abundance, the 2018
report by ICCAT’s Standing Committee
on Research and Statistics indicated that
the North Atlantic swordfish stock is
not overfished (B2o15/Bmsy = 1.04), and
overfishing is not occurring (F2015/Fmsy =
0.78). Increasing retention limits for the
General Commercial directed fishery is
not expected to affect the swordfish
stock status determination because any
additional landings would be within the
ICCAT-recommended U.S. North
Atlantic swordfish quota allocation,
which is consistent with conservation
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and management measures to prevent
overfishing on the stock. Increasing
opportunities by increasing retention
limits from the default levels beginning
on July 1, 2019, is also important
because of the migratory nature and
seasonal distribution of swordfish. In a
particular geographic region, or waters
accessible from a particular port, the
amount of fishing opportunity for
swordfish may be constrained by the
short amount of time that the swordfish
are present in the area as they migrate.

Finally, another consideration,
consistent with the FMP and its
amendments, is to continue to provide
protection to important swordfish
nursery areas and migratory corridors.
Therefore, NMFS has determined that
the retention limit for the Swordfish
General Commercial permit will remain
at zero swordfish per vessel per trip in
the Florida Swordfish Management Area
at this time. As discussed above, NMFS
considered consistency with the 2006
HMS FMP and its amendments, and the
importance for NMFS to continue to
provide protection to important
swordfish nursery areas and migratory
corridors. As described in Amendment
8 to the 2006 Consolidated Atlantic
HMS FMP (78 FR 52011, August 21,
2013), the area off the southeastern coast
of Florida, particularly the Florida
Straits, contains oceanographic features
that make the area biologically unique.
It provides important juvenile swordfish
habitat, and is essentially a narrow
migratory corridor containing high
concentrations of swordfish located in
close proximity to high concentrations
of people who may fish for them. Public
comment on Amendment 8, including
from the Florida Fish and Wildlife
Conservation Commission, indicated
concern about the resultant high
potential for the improper rapid growth
of a commercial fishery, increased
catches of undersized swordfish, the
potential for larger numbers of
fishermen in the area, and the potential
for crowding of fishermen, which could
lead to gear and user conflicts. These
concerns remain valid. NMFS will
continue to collect information to
evaluate the appropriateness of the
retention limit in the Florida Swordfish
Management Area and other regional
retention limits. This action therefore
maintains a zero-fish retention limit in
the Florida Swordfish Management
Area.

The directed swordfish quota has not
been harvested for several years and,
based upon current landing trends, is
not likely to be harvested or exceeded
during 2019. This information indicates
that sufficient directed swordfish quota
should be available from July 1 through

December 31, 2019, at the higher
retention levels, within the limits of the
scientifically-supported TAC and
consistent with the goals of the 2006
Consolidated Atlantic HMS FMP as
amended, ATCA, and the Magnuson-
Stevens Act, and are not expected to
negatively impact stock health.

Monitoring and Reporting

NMFS will continue to monitor the
swordfish fishery closely during 2019
through mandatory landings and catch
reports. Dealers are required to submit
landing reports and negative reports (if
no swordfish were purchased) on a
weekly basis.

Depending upon the level of fishing
effort and catch rates of swordfish,
NMFS may determine that additional
retention limit adjustments or closures
are necessary to ensure that the
available quota is not exceeded or to
enhance fishing opportunities.
Subsequent actions, if any, will be
published in the Federal Register. In
addition, fishermen may access https://
www.fisheries.noaa.gov/atlantic-highly-
migratory-species/2019-atlantic-
swordfish-landings-updates for updates
on quota monitoring.

Classification

The Assistant Administrator for
NMFS (AA) finds that it is impracticable
and contrary to the public interest to
provide prior notice of, and an
opportunity for public comment on, this
action for the following reasons:

The regulations implementing the
2006 Consolidated Atlantic HMS FMP,
as amended, provide for inseason
retention limit adjustments to respond
to changes in swordfish landings, the
availability of swordfish on the fishing
grounds, the migratory nature of this
species, and regional variations in the
fishery. Based on available swordfish
quota, stock abundance, fishery
performance in recent years, and the
availability of swordfish on the fishing
grounds, among other considerations,
adjustment to the Swordfish General
Commercial permit retention limits
from the default levels of two or three
fish to six swordfish per vessel per trip
as discussed above is warranted, while
maintaining the default limit of zero-
fish retention in the Florida Swordfish
Management Area. Analysis of available
data shows that adjustment to the
swordfish retention limit from the
default levels would result in minimal
risk of exceeding the ICCAT-allocated
quota.

NMFS provides notification of
retention limit adjustments by
publishing the notice in the Federal
Register, emailing individuals who have

subscribed to the Atlantic HMS News
electronic newsletter, and updating the
information posted on the “News and
Announcements” website at https://
www.fisheries.noaa.gov/news-and-
announcements (filter by “Atlantic
Highly Migratory Species” under
“Topic”). Delays in temporarily
increasing these retention limits caused
by the time required to publish a
proposed rule and accept public
comment would adversely and
unnecessarily affect those Swordfish
General Commercial permit holders and
HMS Charter/Headboat permit holders
with a commercial endorsement (when
on a non-for-hire trip) that would
otherwise have an opportunity to
harvest more than the otherwise
applicable lower default retention limits
of three swordfish per vessel per trip in
the Northwest Atlantic and Gulf of
Mexico regions, and two swordfish per
vessel per trip in the U.S. Caribbean
region. Limiting opportunities to harvest
available directed swordfish quota may
have negative social and economic
impacts for U.S. fishermen. Adjustment
of the retention limits needs to be
effective on July 1, 2019, to allow
Swordfish General Commercial permit
holders and HMS Charter/Headboat
permit holders with a commercial
endorsement (when on a non-for-hire
trip) to benefit from the adjustment
during the relevant time period, which
could pass by for some fishermen who
have access to the fishery during a short
time period because of seasonal fish
migration, if the action is delayed for
notice and public comment.
Furthermore, the public was given an
opportunity to comment on the
underlying rulemakings, including the
adoption of the North Atlantic
swordfish U.S. quota, and the retention
limit adjustments in this action would
not have any additional effects or
impacts since the retention limit does
not affect the overall quota. Thus, there
would be little opportunity for
meaningful input and review with
public comment on this action.
Therefore, the AA finds good cause
under 5 U.S.C. 553(b)(B) to waive prior
notice and the opportunity for public
comment. For all of the above reasons,
there is also good cause under 5 U.S.C.
553(d) to waive the 30-day delay in
effectiveness.

This action is being taken under 50
CFR 635.24(b)(4) and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.
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Dated: June 18, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-13222 Filed 6-20-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 180713633-9174-02]
RIN 0648—XH066

Fisheries of the Exclusive Economic
Zone Off Alaska; Kamchatka Flounder
in the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Kamchatka flounder in the
Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 2019
Kamchatka flounder initial total
allowable catch ITAC) in the BSAIL
DATES: Effective 1200 hours, Alaska
local time (A.l.t.), June 18, 2019,
through 2400 hours, A.l.t., December 31,
2019.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2019 Kamchatka flounder ITAC
in the BSAI is 4,250 metric tons (mt) as
established by the final 2019 and 2020
harvest specifications for groundfish in
the BSAI (84 FR 9000, March 13, 2019).
In accordance with §679.20(d)(1)(i), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2019 Kamchatka
flounder ITAC in the BSAI will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 2,000 mt, and is
setting aside the remaining 2,250 mt as
incidental catch to support other
anticipated groundfish fisheries. In
accordance with §679.20(d)(1)(iii), the
Regional Administrator finds that this
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for
Kamchatka flounder in the BSAL

While this closure is effective the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Kamchatka flounder
to directed fishing in the BSAL. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of June 14,
2019.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 17, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-13192 Filed 6-18-19; 4:15 pm]
BILLING CODE 3510-22-P
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SMALL BUSINESS ADMINISTRATION

13 CFR Parts 120 and 134
RIN 3245-AH05

Implementation of the Small Business
7(a) Lending Oversight Reform Act of
2018

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: On June 21, 2018, Congress
enacted the Small Business 7(a) Lending
Oversight Reform Act of 2018, (“Act”).
The purpose of the legislation was to
increase the Small Business
Administration’s (“SBA” or “Agency”’)
oversight capabilities and to ensure the
integrity of the 7(a) Loan Program. The
Act contains several new and
strengthened authorities. Section 3 of
the Act requires SBA to promulgate
regulations to implement certain of the
Act’s provisions. SBA is proposing this
rule to implement the Act and to update
the Agency’s regulations on supervision
of all lenders participating in SBA’s
business loan programs.

DATES: SBA must receive comments to
the proposed rule on or before August
20, 2019.

ADDRESSES: You may submit comments,
identified by RIN: 3245-AHO05, by any
of the following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Bethany Shana, Office of
Credit Risk Management, Office of
Capital Access, Small Business
Administration, 409 Third Street SW,
Washington, DC 20416.

e Hand Delivery/Courier: Bethany
Shana, Office of Credit Risk
Management, Office of Capital Access,
Small Business Administration, 409
Third Street SW, Washington, DC
20416.

SBA will post all comments on
https://www.regulations.gov. If you wish
to submit confidential business
information (‘““CBI”), as defined in the

User Notice at https://
www.regulations.gov, please submit the
information to Office of Credit Risk
Management, Office of Capital Access,
Small Business Administration, 409
Third Street SW, Washington, DC
20416. You are requested to highlight
the information that you consider to be
CBI and explain why you believe SBA
should hold this information as
confidential. SBA will review the
information and make the final
determination on whether it will
publish the information.

FOR FURTHER INFORMATION CONTACT:
Bethany Shana, Office of Credit Risk
Management, Office of Capital Access,
Small Business Administration, 409 3rd
Street SW, Washington, DC 20416;
telephone: (202) 205—6402; email:
Bethany.Shana@sba.gov.
SUPPLEMENTARY INFORMATION:

I. Background and History

SBA is authorized under Sections 7(a)
and 7(m) of the Small Business Act and
Title V of the Small Business
Investment Act of 1958 to conduct small
business loan programs. 15 U.S.C.
636(a) and (m) and 695 et seq. SBA’s
business loan programs provide critical
access to credit for America’s small
businesses, bridging the lending gap
that exists in the market for our nation’s
smallest companies. Along with the
authority to offer government
guarantees, Congress provided SBA the
authority to supervise lenders
participating in these programs. 15
U.S.C. 634, 636, 650, and 697.

Growth in SBA 7(a) lending prompted
Congress to undertake a thorough
examination of the tools available at
SBA to ensure that comprehensive
oversight is accomplished.! Following
that review, Congress enacted the Small
Business 7(a) Lending Oversight Reform
Act of 2018, Public Law 115-189 (June
21, 2018) (the “Act”). The Act
strengthened SBA’s 7(a) Lender
supervision authorities and the office
charged with that responsibility, SBA’s
Office of Credit Risk Management
(“OCRM?”). The legislation codified
SBA’s authority to take informal
enforcement actions against 7(a)
Lenders, which currently includes, for
example, supervisory letters, Board of
Directors (‘“‘Board”’) resolutions, and
agreements. It also codified SBA’s broad

1H. Rep. No. 115-655 at 6 (2018).

authority to take formal enforcement
actions against 7(a) Lenders. Those
actions currently include, but are not
limited to, portfolio guaranty dollar
limits, delegated authority suspensions,
program suspensions, and program
revocations. To further strengthen 7(a)
Loan Program supervision, the Act
provided authority for SBA to assess
civil monetary penalties (“CMPs”’)
against 7(a) Lenders. The Act also
provided several other provisions that
support SBA’s ability to perform
effective 7(a) Loan Program supervision.
SBA'’s lender oversight regulations are
codified in 13 CFR part 120, subpart I
(13 CFR 120.1000 through 120.1600).
The recent legislation required SBA to
promulgate regulations to implement
certain provisions in the Act.
Accordingly, SBA is publishing this
notice of proposed rulemaking to
implement the legislation and is also
proposing to update its lender oversight
regulations. The updates would include
technical corrections and clarifications
to better inform lenders and to
strengthen enforcement. In keeping with
the purpose of the Act to increase SBA’s
oversight capabilities to ensure the
integrity of the business loan programs
while protecting taxpayer dollars, and
because SBA’s 7(a) oversight framework
is generally interwoven with that of the
504 Loan Program and Microloan
Program, SBA is proposing to extend
some of the updates to Certified
Development Companies (“CDCs”) in
the 504 Loan Program and Microloan
Intermediaries (‘“‘Intermediaries”) in the
Microloan Program. A summary of key
aspects of the proposed rule and a
section-by-section analysis follows.

II. Summary of Key Aspects of the
Proposal

The following is a summary of key
provisions in the proposed rule. For a
more detailed discussion of the proposal
and each regulation, see the section-by-
section analysis.

A. Codification of Informal
Enforcement Tools (7(a) Lenders).
Public Law 115-189 requires SBA to
incorporate into SBA regulations SBA’s
informal enforcement tools for 7(a)
Lenders. Such enforcement tools or
actions currently include, for example,
supervisory letters and agreements (e.g.,
voluntary withdrawal agreements and
voluntary agreements for immediate
suspension of secondary market sales).
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Proposed § 120.1300 would set forth
SBA'’s proposed regulation on informal
enforcement actions for 7(a) Lenders. It
would identify the key informal
enforcement actions that SBA may
undertake. While most of the actions
listed are not new and are currently in
SBA’s Standard Operating Procedure
(“SOP”) 50 53, Lender Supervision and
Enforcement,? the proposed rule
includes a few changes to the list as
further discussed in the section-by-
section analysis. Proposed § 120.1300
would also include the circumstances
that SBA would consider in choosing to
take informal action instead of formal
action. The circumstances proposed
would be largely the same as those that
are currently in SOP 50 53.

B. Civil Monetary Penalties (7(a)
Lenders). Congress reviewed the types
of actions that SBA could take and
found that “missing from OCRM’s
toolbox is the ability to apply a civil
monetary penalty” against all 7(a)
Lenders.3 Congress, therefore,
established in the legislation general
authority to impose civil monetary
penalties (“CMPs”) against 7(a) Lenders.
This authority is in addition to the
limited authority that Congress granted
SBA in 2004 to assess CMPs against
SBA Supervised Lenders for reporting
failures.* The general authority granted
by the new legislation authorizes SBA to
assess CMPs against a 7(a) Lender of up
to $250,000. Proposed § 120.1500(b)(2)
would set forth SBA’s general authority
to impose CMPs against 7(a) Lenders.
Under the proposed regulation, CMPs
would be assessed in an amount not to
exceed the maximum published in the
Federal Register from time to time, to
allow for annual inflation adjustments
as required by section 701 of the Federal
Civil Penalties Inflation Adjustment Act
Improvements Act of 2015, Public Law
114—74 (November 2, 2015).5
Assessment of CMPs would assist in
protecting the integrity of the 7(a) Loan
Program.

C. OHA Appeals (7(a) Lenders). The
new legislation also provided 7(a)
Lenders the ability to appeal most
enforcement actions to either Federal
district court or SBA’s Office of
Hearings and Appeals (“OHA”). This
provision is contained in proposed
§§120.1300(c) and 120.1600(a)(5).
SBA'’s decision on the informal or

2 Available at https://www.sba.gov/document/
sop-50-53-lender-supervision-and-enforcement.

3H. Rep. No. 115-655 at 14 (2018).

4 See, 15 U.S.C. 650(j).

5CMP maximums for SBA Supervised Lender
reporting failures also would be published in the
Federal Register to allow for the required annual
inflation adjustments. See proposed
§120.1500(c)(4).

formal enforcement action would
remain in effect pending resolution of
the appeal, which is consistent with the
effect of appeals of secondary market
suspension or revocation actions under
current § 120.660. The proposed rule
would also amend affected provisions in
13 CFR 134.102 and 134.205. Any
further revision to part 134, if needed,
would be contained in a separate
rulemaking.

D. Microloan Intermediary
Enforcement (Intermediaries). Under
SBA’s Microloan Program, SBA makes
direct loans to Intermediaries, the
proceeds of which are used to fund
loans to small business microloan
borrowers. The lending arrangement
between SBA and the Intermediary is
memorialized in a Loan Authorization
and Agreement, Promissory Note,
Security Agreement, and related
documents. SBA can take action against
an Intermediary under the Promissory
Note and against SBA’s collateral for
defaults, including but not limited to,
non-compliance with SBA loan program
requirements. SBA also makes grants to
Intermediaries and can take action
against Intermediaries under applicable
grant law. In addition, SBA may take
formal enforcement action against
Intermediaries under § 120.1540. The
grounds for formal enforcement action
against Intermediaries are set forth in 13
CFR 120.1425. The proposed rule would
clarify § 120.1425 by regrouping some of
the grounds and specifying other
grounds consistent with those
applicable to 7(a) Lenders and CDCs
(together, “SBA Lenders”). It would also
clarify § 120.1540, which covers types of
formal enforcement actions against
Intermediaries. In particular, the
proposed § 120.1540 update would
specify that SBA can undertake
immediate suspension against an
Intermediary, which may include but is
not limited to the authority to make,
service, liquidate, and/or litigate SBA
microloans and to freeze an
Intermediary’s Microloan Revolving
Fund and Loan Loss Reserve Fund
accounts. It would also clarify that
program revocations may include
portfolio surrender. In addition, the
proposed rule would remove a few
provisions that are covered elsewhere
for Intermediaries.

E. Credit Elsewhere (SBA Lenders).
Congress in the new legislation sought
to update and modernize SBA’s
“foundational test” of eligibility (i.e.,
that the small business applicant cannot
obtain the credit elsewhere on
reasonable terms without the
government guaranty). Congress,

6 H. Rep. No. 115-655 at 15 (2018).

therefore, codified in the legislation a
new definition of credit elsewhere,
clarifying many of the factors utilized in
the definition. The new definition of
credit elsewhere realigns the test to
ensure it is based on a borrower’s ability
to obtain credit, rather than a lender’s
ability to offer credit. The proposed rule
would update 13 CFR 120.101 to
conform the section to changes in the
definition of credit elsewhere contained
in the new legislation.

F. Other Technical Amendments,
Updates, and Clarifications (SBA
Lenders and Intermediaries). The
proposed rule would contain other
technical amendments, updates, and
clarifications: for example, the 13 CFR
120.10 definition for “Federal Financial
Institution Regulator” would be updated
to delete reference to the Office of Thrift
Supervision as this agency has been
abolished and merged into the Office of
the Comptroller of the Currency and
other Federal banking agencies. 12
U.S.C. 5412 and 5413. The definition for
“Loan Program Requirements” would be
clarified to apply to Intermediaries. In
addition, SBA would delete reference to
Non-lending Technical Assistance
Providers (“NTAPs”) throughout SBA’s
oversight regulations, as SBA has not
issued technical assistance grants to
NTAPs in many years and technical
assistance grants are currently made to
Intermediaries. SBA would also clarify
in §120.1000 that risk-based oversight
includes monitoring. In addition, SBA
would update and clarify proposed
§120.1400(c)(9) to better inform SBA
Lenders that their failure to properly
oversee the activity of their respective
Agents increases SBA’s financial risk.
Supervisory concern with lender failure
to effectively monitor third-party
activities has been increasing as
financial institutions rely more heavily
on third-party assistance.

III. Section-by-Section Analysis

A. Section 120.10—Definitions.
Proposed § 120.10 would update the
definition of “Federal Financial
Institution Regulator” to reflect
elimination of the Office of Thrift
Supervision. SBA would also update the
definition of the “Lender Oversight
Committee” to reference that
membership and duties are derived
from the Small Business Act, that the
committee meets quarterly, and that it
votes on formal enforcement action
recommendations. In addition, SBA
would clarify that the term “Loan
Program Requirements’” may also be
referred to as “SBA Loan Program
Requirements”, would include Federal
Register notices and applicable
government-wide regulations in the
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definition, and would extend the
definition to Intermediaries.

B. Section 120.101—Credit Not
Available Elsewhere. One of the primary
goals of the new legislation is to ensure
that the credit elsewhere test is being
applied correctly and consistently by
lenders and that it is being
appropriately verified by SBA.7 The
proposed rule would codify in SBA’s
credit elsewhere regulation the new
definition for credit elsewhere as
contained in the legislation. Under
§120.101 as proposed, credit elsewhere
would mean that credit is unavailable to
the small business applicant on
reasonable terms and conditions from
non-Federal, non-State, and non-local
government sources without SBA
assistance, taking into consideration
factors associated with conventional
lending practices, including: (i) The
business industry of the loan applicant;
(ii) whether the loan applicant has been
in operation 2 years or less; (iii) the
adequacy of collateral available to
secure the loan; (iv) the loan term
necessary to reasonably assure
repayment of the loan from business
cash flow; and (v) any other factor
relating to the particular loan
application that cannot be overcome
except through obtaining a Federal loan
guarantee under prudent lending
standards. Examples of “other factors
relating to the particular loan
application” may include, but would
not be limited to, management
experience, leverage ratio, global
cashflow, loan size relative to the age of
the business, or the personal resources
of the owners of the business, and must
be specifically explained and
documented with relevant supporting
documentation in the lender’s credit
memorandum. Section 120.101 as
revised would continue to apply to all
SBA Lenders, including CDCs.

C. Section 120.180—Compliance with
Loan Program Requirements. Sections 3
and 4 of the Act provide that SBA is to
oversee compliance with SBA Loan
Program Requirements, including credit
elsewhere. SBA is proposing revisions
to 13 CFR 120.180 to facilitate this
oversight. The revisions would codify in
§120.180 SBA’s requirement that SBA
Lenders maintain documentation to
support that Loan Program
Requirements, which would include
credit elsewhere (as applicable), have
been satisfied. SBA examines these
documents during reviews and exams.
This documentation would facilitate
prudent lending and is a practice that
all prudent lenders already undertake.
The proposed rule would also clarify

7S. Rep. No. 115-265 at 3 (2018).

that Intermediaries, in addition to 7(a)
Lenders and CDCs, are expected to
comply with Loan Program
Requirements and are covered by this
regulation.

D. Section 120.1000—Risk-Based
Lender Oversight; § 120.1010—SBA
Access to SBA Lender and Intermediary
Files; § 120.1015—Risk Rating System;
§120.1025—Monitoring; § 120.1050—
Reviews and Examinations; and
§ 120.1051—Frequency of Reviews and
Exams. The proposed rule would
update these sections to remove
references to NTAPs, as SBA has not
issued technical assistance grants to
NTAPs in many years. Technical
assistance in the Microloan Program is
being administered directly by
Intermediaries.

E. Section 120.1055—Review and
Examination Results. The Act provides
that a 7(a) Lender’s response to an exam
or review is due no later than 45
business days after receiving the report
from SBA. Currently, 13 CFR 120.1055
provides 7(a) Lenders, CDCs, and
Intermediaries 30 calendar days to
respond. Legislative history indicates
that this provision was intended to
extend the response timeframe.
Proposed § 120.1055 would revise the
timeframe from 30 calendar days to 45
calendar days. The revision would
extend the time consistent with the
statute and would be based on calendar
days for ease of calculation. If a lender
needs additional time, the lender may
request the time and SBA could
authorize it, as warranted. The proposed
rule would clarify when a lender
receives a report for purposes of this
regulation (i.e., it is considered received
on the date it is emailed to the last
known email address for the SBA
Lender or Intermediary, unless the SBA
Lender or Intermediary can provide
compelling evidence that it was
received on a different date). Proposed
revisions to § 120.1055 would also
codify SBA’s 90-day timeframe for
lenders to implement corrective actions.
The proposed rule would include
flexibility to allow for a longer or
shorter timeframe, as warranted.
Codification would provide lenders
notice in addition to that contained in
the report transmittal letter and would
strengthen compliance and consistency.
The proposed rule would also clarify
that the response must address (in
addition to findings and corrective
actions) SBA recommendations, if any.
In addition, proposed § 120.1055 would
be updated to remove reference to
NTAPs.

F. Section 120.1060—Confidentiality
of Reports, Risk Ratings and Related
Confidential Information. The proposed

rule would update this section to
remove references to NTAPs, as SBA
has not issued technical assistance
grants to NTAPs in many years.
Technical assistance in the Microloan
Program is being administered directly
by Intermediaries.

G. Section 120.1300—Informal
Enforcement Actions—7(a) Lenders. The
proposed rule would create a new
section, § 120.1300, to codify SBA’s
informal enforcement actions for 7(a)
Lenders as required by the Act.
Proposed new § 120.1300 would include
a list of informal enforcement actions.
The proposed list would be similar to
that currently contained in SOP 50 53,
with the addition of mandatory training
and the removal of the headquarters
meeting. SBA believes mandatory
training would be a good addition to its
informal tools, one that could assist
lenders to efficiently and effectively
resolve deficiencies and compliance
issues. While SBA has found that a
headquarters meeting can be a very
effective oversight tool, such meetings
are generally conducted during (and
more aligned with) the earlier
supervision phases of Monitoring or
Increased Supervision. Accordingly, the
proposed regulation on informal
enforcement actions would not include
a headquarters meeting. If this change
becomes final, SBA would amend SOP
50 53 to move headquarters meetings to
the Monitoring/Increased Supervision
chapters. In addition, proposed
§120.1300 would describe the types of
informal enforcement actions listed.
Finally, it would discuss the
circumstances in which SBA is likely to
take informal enforcement action (e.g.,
when problems are narrow in scope, are
correctible, and SBA is confident of the
7(a) Lender’s Board and management
commitment and ability to correct such
problems; where violations are less
frequent or less severe but still warrant
enforcement; or while SBA more fully
assesses risk). These proposed
circumstances are, for the most part, set
forth in SBA’s current procedures.
Finally, § 120.1300 would implement
the new legislation providing that 7(a)
Lenders could appeal informal
enforcement actions to Federal district
court or OHA. The informal
enforcement action would remain in
effect pending resolution of the appeal,
if any. SBA would not be precluded
from taking other action, including but
not limited to, a formal enforcement
action under § 120.1500, or as other
otherwise authorized by law, while the
appeal is pending.

H. Section 120.1400—Grounds for
Enforcement Actions—SBA Lenders.
Section 120.1400 sets forth the grounds
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for SBA’s enforcement actions for SBA
Lenders. The proposed rule would
amend 13 CFR 120.1400 to implement
several provisions of the new legislation
and to provide clarifications. First, the
proposed rule would amend
§120.1400(b) to explicitly state, and
thereby formally recognize, that
§120.1400 grounds extend to both
informal and formal enforcement
actions. Second, in accordance with the
new legislation, the proposed rule
would state that SBA would consider
the severity or frequency of a violation
in determining the type of enforcement
action to take. Third, § 120.1400(c)(6)
would clarify that an action
“detrimental to an SBA program’’ means
an action detrimental to “the integrity or
reputation of” an SBA program. Further,
the proposed rule would also clarify
paragraph (c)(9) to further inform the
public that SBA considers an SBA
Lender’s failure to properly oversee
Agent activity to be an example of SBA
Lender action/inaction that increases
SBA'’s financial risk. While Agents can
be helpful in assisting SBA Lenders in
making, servicing, liquidating, and
litigating SBA loans, an SBA Lender
must prudently oversee third-party
activity.8 SBA’s policy of lender
responsibility for third-party activity is
neither new to the program nor unusual
for regulated lenders. For purposes of
this section, the term “Agent’”” means all
parties included in the definition of
“Agent” in 13 CFR part 103 that assist
the 7(a) Lender or CDC with making,
servicing, liquidating, or litigating their
SBA business loans (e.g., lender service
providers, consultants, brokers/referral
agents).

SBA would also clarify paragraphs
(c)(11) and (12) of this section, which
cover grounds for immediate suspension
of delegated authority and program
authority. Currently, these paragraphs
provide for immediate action where it is
needed to prevent significant
impairment of the 7(a) or 504 Loan
Program. The proposed rule would
revise these paragraphs to better define
the applicable circumstances. The
proposed paragraph would state that
SBA may take such immediate action
upon a determination that: (i) One of the
grounds in “(c)” or “(f)” of that section,
as applicable, exists; and (ii) immediate
action is needed to protect the interests

8n accordance with SOP 50 10 5 (K), Subpart A,
Chpt. 1, Para. ILE.1.i, SBA expects lenders to
exercise due diligence and oversight of their third-
party vendors (e.g., Lender Service Providers and
other loan agents), including having written
policies governing such relationships and
monitoring the performance of their vendors. SBA
will review such due diligence when conducting
lender oversight activities.

of the Federal Government (such as
where there is risk of immediate harm
or loss, a significant program integrity
concern, or clear evidence of conduct
indicating a lack of business integrity).
Situations that may warrant immediate
suspension may include, but are not
limited to, where there are significant
findings relating to the SBA Lender’s
determination of eligibility (e.g., credit
elsewhere, etc.) or on the credit review,
underwriting, approval, loan servicing
and/or liquidation process; evidence of
fraud; significant concerns as to the SBA
Lender’s financial condition, capital
levels, or solvency; or where an SBA
Lender is no longer licensed or lacks
staff capable of making, servicing, or
liquidating loans, as determined by SBA
in its discretion. In addition, the
revisions to paragraphs (d)(1)(iii) and
(d)(3)(i) and (ii) would clarify that an
SBA Supervised Lender’s violation of
“the Small Business Act” or “SBA
regulations” is a violation of “Loan
Program Requirements”. This is
consistent with SBA’s use of this term
in § 120.1400(c)(2) on noncompliance as
a ground for enforcement action against
SBA Lenders. In conjunction with this
conforming change, SBA proposes
deleting the word ““agreement”” from
paragraph (d)(1)(iv) as it would be
redundant with paragraph (d)(1)(iii) as
revised.

1. Section 120.1425—Grounds for
Enforcement Actions—Intermediaries
Participating in the Microloan Program.
The proposed rule would update
§120.1425 to remove references to
NTAPs. Paragraph (c)(1) and (c)(2)(vii)
on violations of law and Loan Program
Requirements would be clarified and
harmonized with the corresponding
provision for SBA Lenders. In addition,
SBA would reorder some of the grounds
within the regulation and provide for
more logical grouping. SBA would also
add an additional performance-related
ground for enforcement action: A failure
to “[m]aintain the financial ability to
sustain the Intermediary’s operations
(including, but not limited to, adequate
capital), as determined by SBA”".
Maintenance of financial condition is
important to an Intermediary’s ability to
continue to make small business loans
and repay its Promissory Note(s) to
SBA. Consistent with equivalent
provisions for SBA Lenders, SBA would
add two general grounds to the
Microloan Program regulations: (i)
Failure to take corrective actions and (ii)
engaging in uncooperative or
detrimental behavior; as well as a
specific ground for immediate
suspension of Intermediaries. Finally,
SBA would add a catch-all provision,

paragraph (c)(7), for other grounds
otherwise authorized by law.

J. Section 120.1500—Types of Formal
Enforcement Actions—SBA Lenders.
Proposed revisions to § 120.1500 would
implement the new legislative provision
on civil monetary penalties as an
enforcement tool for 7(a) Lenders. CMPs
create a monetary incentive for 7(a)
Lenders to comply with SBA Loan
Program Requirements. This tool could
be particularly effective as a deterrent
against financial related non-
compliance (e.g., nonpayment or delay
in payment of amounts owed to SBA for
borrower payments, recoveries received,
or fees owed). CMPs may also be
warranted in certain critical
circumstances (e.g., where there is
violation of an order, directive, or
agreement, or fraud). SBA might also
use CMPs where there are reporting
failures or delays (other than those
provided for in 13 CFR 120.465). These
examples are not all inclusive. The
proposed provision would include a list
of considerations for SBA in
determining whether and in what
amount to assess a CMP. Those
considerations are the same as those in
13 CFR 120.465(b) governing CMPs for
reporting failures against SBA
Supervised Lenders. The
considerations/factors would include,
but are not limited to, the following:
The gravity (e.g., severity and
frequency) of the violation; history of
violations; financial resources and good
faith of the 7(a) Lender; and such other
factors as justice may require. The list
of considerations is also very similar to
those in the CMP structures of other
Federal agencies, including regulators
with broad authority, such as the Office
of Comptroller of the Currency and the
Federal Deposit Insurance Corporation,
as well as regulators with a narrower
purview over loan guarantee programs,
such as the Department of Housing and
Urban Development’s Mortgagee Review
Board. SBA assessment of CMPs, as
with SBA’s other enforcement tools,
would help to protect the integrity of
the 7(a) Loan Program. In addition to the
incorporation of CMPs, proposed
§120.1500 would reference the Lender
Oversight Committee’s role in formal
enforcement actions, with their
responsibilities set forth in Delegations
of Authority and as authorized by the
Act. Finally, § 120.1500 would include
a technical amendment to include the
term “formal”’ before “enforcement
action” to distinguish the section from
new §120.1300 on informal
enforcement actions.

K. Section 120.1540—Types of Formal
Enforcement Actions—Intermediaries.
The proposed rule would update
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§120.1540 to delete references to
NTAPs. It would also include a
technical amendment to include the
term ““formal”’ before “enforcement
action” to distinguish the actions under
this section from informal enforcement
actions for Intermediaries set forth in
SOP 50 53. The proposed regulation
would revise the provision on
suspension and pre-revocation
sanctions to more closely conform with
the suspension provision for SBA
Lenders. Specifically, proposed
§120.1540 would provide that
suspension may include, but is not
limited to, suspension of the authority
to make, service, liquidate, and/or
litigate SBA microloans. It may also
include a freeze on an Intermediary’s
Microloan Revolving Fund (“MRF”’) and
Loan Loss Reserve Fund (“LLRF”)
accounts. Finally, proposed § 120.1540
would specify that SBA may undertake
an “immediate” suspension action @
(i.e., a suspension that is effective
immediately), and that revocation
actions may include a portfolio
surrender.

L. Section 120.1600—General
Procedures for Formal Enforcement
Actions Against SBA Lenders, SBA
Supervised Lenders, Other Regulated
SBLCs, Management Officials, Other
Persons, and Intermediaries. Proposed
changes to § 120.1600 would include a
technical amendment to add the term
“formal”’ before enforcement action in
this section. It would also include a
technical amendment that references
alternate procedures under law,
including but not limited to, those
under current § 120.465 governing
procedures for assessing CMPs against
SBA Supervised Lenders for reporting
failures. Section 120.1600 would be
updated further to remove NTAPs from
the regulation. In addition, the proposed
rule would implement new legislation
on enforcement action appeals.
Specifically, 7(a) Lenders could appeal
most formal enforcement actions to
OHA or proceed directly to the
appropriate Federal district court.
Excluded are those formal enforcement
actions against SBA Supervised Lenders
under §§120.1500(c) and (d) and
120.465 because the statutory provisions
in 15 U.S.C. 650 provide for separate
procedures, which are covered in
§120.1600(b) or (c) and § 120.465. Any
available OHA appeal would have to be
submitted within 20 calendar days of
the decision. The enforcement action
would remain in effect pending
resolution of any appeal.

9Intermediary suspensions, like those for SBA
Lenders, may be “proposed” or “immediate”.

M. Section 134.102—]Jurisdiction of
OHA. The proposed rule would amend
§ 134.102(d), which is currently
reserved, to provide OHA jurisdiction to
hear appeals of enforcement actions
against 7(a) Lenders, as contemplated by
the new legislation. Such jurisdiction
does not include appeals for certain
actions against SBA Supervised Lenders
under § 120.1600(b) or (c) and §120.465
(including, but not limited to, Cease and
Desist Orders, Suspensions, and
Revocations) as those procedures are
provided for separately in 15 U.S.C. 650
as discussed above.

N. Section 134.205—The appeal file,
confidential information, and protective
orders. Title 13 CFR 134.205 governs the
appeal file, confidential information,
and protective orders when an action is
appealed to OHA. Paragraph (c) lists
types of information in the appeal file
that are exempt from public access. The
exempt information includes, but is not
limited to, sensitive, confidential and
other exempt information. The proposed
rule would add to the list of exempt
information, documents and related
information covered under 13 CFR
120.1060.

Compliance With Executive Orders
12866, 13563, 12988, 13132, 13771, the
Paperwork Reduction Act (44 U.S.C.
Chapter 35) and the Regulatory
Flexibility Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this
proposed rule is not a “‘significant”
regulatory action for the purposes of
Executive Order 12866. In the interest of
transparency, however, SBA has drafted
a Regulatory Impact Analysis for the
public’s information in the next section.
This is not a major rule under the
Congressional Review Act, 5 U.S.C. 801,
et seq.

Regulatory Impact Analysis

1. Is there a need for this regulatory
action?

Public Law 115-189, the Small
Business 7(a) Lending Oversight Reform
Act of 2018, requires that SBA issue
regulations to carry out certain
provisions contained therein. This rule
includes proposed regulations that
would implement the Act. In addition,
the rule would update and clarify
certain lender oversight regulations
(e.g., remove reference to NTAPs and
include some clarifications to better
inform the public). The proposed lender
oversight rule would strengthen SBA
supervision of SBA Lenders, especially
7(a) Lenders, and protect the integrity of
SBA’s business loan programs.

2. What are the potential benefits and
costs of this regulatory action?

The benefits of the proposed rule
would be improved lender oversight
that could help reduce unnecessary
losses for SBA, SBA Lenders, and
Intermediaries. With effective
supervision, lenders are provided
feedback to assist them in complying
with SBA Loan Program Requirements
and to promote prudent lending. The
updates and clarifications in this
proposed rule are intended to reduce
uncertainties in order to help avoid
unnecessary costs.

SBA does not anticipate any
additional costs or impact on the
subsidy to operate the business loan
programs under the proposed rule. Most
of the revisions codify current practices.
Further, the Agency also does not, apart
from the civil monetary penalties,
expect additional costs to lenders from
the provisions that implement the
legislation. Regarding the CMPs for 7(a)
Lenders, the CMPs are statutorily
authorized and limited to $250,000,
subject to annual adjustments in
accordance with section 701 of the
Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015, Public Law 114—74 (November 2,
2015). SBA anticipates that 7(a) Lenders
will take corrective actions
expeditiously, and as a result, few CMPs
may need to be administered. SBA does
not anticipate any additional costs from
the technical corrections or
clarifications as these specify actions
that lenders should already be taking
(e.g., implementing corrective actions
required within the requisite 90 days,
adequately training staff, maintaining
loan file documentation consistent with
prudent lending, and adhering to all
other SBA requirements).

3. What alternatives have been
considered?

Since the proposed rule would
primarily implement statutory
provisions, the Agency is somewhat
limited in its alternatives. Regarding
CMPs for 7(a) Lenders, the Agency
researched the CMP structures of other
agencies, including the banking
agencies and other Federal guaranteed
loan programs. We found that these
CMP structures are typically very
complex and may be tiered due to
detailed statutory schemes, with the
potential for maximum CMPs that are
several times larger than SBA’s. This is
very different from the general CMP
authority that Congress provided to
SBA. Therefore, SBA did not opt for a
complex cumbersome structure. SBA,
however, included in its proposal
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factors similar to those in the banking
agencies’ CMP regulations, the
Department of Housing and Urban
Development’s CMP regulations,° and
current § 120.465 that allow for
consideration of the facts and
circumstances of the underlying
activity. Under the proposed rule, SBA
would consider the following factors in
determining whether and in what
amount SBA would assess CMPs against
7(a) Lenders: The gravity (e.g., severity
and frequency) of the violations; history
of violations; financial resources and
good faith of the 7(a) Lender; and such
other factors as justice may require. The
Agency will also consider alternatives
proposed in public comments and
suggestions on how SBA can otherwise
implement the statutory provisions
responsibly without compromising the
improvements to supervision intended
by the legislation.

Executive Order 13563

Executive Order 13563 supplements
and reaffirms the principles and
requirements of Executive Order 12866,
including providing the public notice
and an opportunity to comment on
regulatory changes. Consistent with the
requirements of that executive order, a
description of the need for this
regulatory action and the benefits and
costs associated with this action—
including distributional impacts—if
any, are contained above in the
Regulatory Impact Analysis provided for
Executive Order 12866. The Agency has
participated in public forums and
meetings that have included outreach to
hundreds of its lending partners to seek
valuable insight and suggestions for the
program. These forums include, but are
not limited to, the National Association
of Government Guaranteed Lenders
Technical Conference; the Southeast
Regional Lenders’ Conference; and the
Mid-America Lenders’ Conference.

Executive Order 12988

This action meets applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action would not have
retroactive or preemptive effect.

Executive Order 13132

SBA has determined that this
proposed rule would not have
substantial, direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various

10 See, 24 CFR 30.80.

levels of government. Therefore, for the
purposes of Executive Order 13132,
SBA has determined that this proposed
rule has no federalism implications
warranting preparation of a federalism
assessment.

Executive Order 13771

This proposed rule is not expected to
be an Executive Order 13771 regulatory
action because this proposed rule is not
significant under Executive Order
12866.

Paperwork Reduction Act, 44 U.S.C.,
Ch. 35

SBA has determined that this
proposed rule would not impose
additional recordkeeping or reporting
requirements under the Paperwork
Reduction Act (PRA). The only
provision relating to recordkeeping is
the proposed revision to § 120.180, in
which SBA would clarify that SBA
Lenders and Intermediaries must
maintain documentation to support
compliance with SBA Loan Program
Requirements. Recordkeeping and
reporting associated with this provision
would be covered by currently approved
information collections for SBA’s
business loan programs, including but
not limited to, collections under OMB
Control Numbers 3245-0071,
Application for section 504 Loan (SBA
Forms 1244 and 2450); 3245-0074,
Certified Development Company (CDC)
Annual Report Guide (SBA Form 1253);
3245-0080 and 0178, Statement of
Personal History (SBA Forms 1081 and
912); 3245-0131, Transaction Report on
Loans Serviced by Lender (SBA Form
172); 3245-0132, Lender’s Transcript of
Account (SBA Form 1149); 3245-0201,
Compensation Agreement (SBA Form
159); 3245-0346, PCLP Quarterly Loan
Loss Reserve Report and PCLP
Guarantee Request (SBA Forms 2233
and 2234 A, B, and C); 3245-0348,
Borrower Information Form (SBA Form
1919), Lenders Application for Guaranty
(SBA Form 1920), Religious Eligibility
Worksheet (SBA Form 1971), 7(a) Loan
Post Approval Action Checklist (SBA
Form 2237); 3245-0352, Microloan
Program Electronic Reporting System
(MPERS) (MPERsystem); and 3245—
0365, SBA Lender, Microloan
Intermediary and NTAP Reporting
Requirements. Prudent lenders should
already be maintaining such
documentation.

Regulatory Flexibility Act, 5 U.S.C. 601-
612

When an agency issues a rulemaking
proposal, the Regulatory Flexibility Act
(RFA), 5 U.S.C. 601-612, requires the
agency to “prepare and make available

for public comment an initial regulatory
analysis”” which will “describe the
impact of the proposed rule on small
entities.” Section 605 of the RFA allows
an agency to certify a rule, in lieu of
preparing an analysis, if the proposed
rulemaking is not expected to have a
significant economic impact on a
substantial number of small entities.
The changes in the proposed rule
would generally fall into one of two
categories: (i) Technical amendments/
clarifications or (ii) codifications of the
new legislation or existing practices.
Examples of the technical amendments
and clarifications would include the
proposed change to: The § 120.10
definition for Federal Financial
Institution Regulator to delete reference
to the Office of Thrift Supervision,
which was merged into other Federal
banking agencies; the proposed removal
of references to NTAPs in 120.1000,
120.1010, 120.1015, 120.1025, 120.1050,
120.1051, 120.1055, 120.1060, 120.1425,
120.1540, and 120.1600 as SBA has not
issued technical assistance grants to
NTAPs in many years and such
assistance is being administered directly
by Microloan Intermediaries; and the
proposed incorporation into § 120.180
of the current requirement that
Intermediaries must comply with the
Microloan Program requirements.
Although the technical corrections/
clarifications portion of the proposed
rule might affect some of the
approximately 3,500 7(a) Lenders
(approximately 2,000 of which are
small); 213 CDCs (all of which are
small); and 147 Microloan
Intermediaries (all of which are small),
SBA does not believe it would have a
significant economic impact on those
small entities. Rather, the clarifications
to some extent might even reduce the
burdens by better informing SBA
Lenders and Intermediaries of how the
Agency may apply a regulation or
requirement. As such, SBA Lenders and
Intermediaries may potentially avoid
the need to spend extra time and
resources interpreting the regulations.
The second category consists of
regulation changes in the rule that
would codify or implement the new
legislation or existing practices.
Examples of the regulations and their
changes that would codify or implement
the new legislation include: The
§120.101 incorporation of the new
statutory definition for credit elsewhere;
the § 120.1055 revision to the timeframe
from 30 to 45 days for an SBA Lender
or Intermediary to respond to findings
and corrective actions; the §§120.1300,
120.1600, and 134.102 inclusion of an
OHA appeal for a 7(a) Lender
enforcement action; and the
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§120.1500(b) addition of CMPs for a
7(a) Lender. Examples of regulations
and their changes that would codify
current practices and procedures
include: The §120.1055 (90 day)
addition of a timeframe for
implementation of corrective actions;
the § 120.1300 inclusion of voluntary
agreements and Board Resolutions as
informal enforcement actions; and the
application in § 120.1400 of the same
grounds for informal as formal
enforcement actions for an SBA Lender.

While a few of the codifying
provisions might have the potential of a
significant economic impact, SBA does
not expect that it would impact a
substantial number of small businesses.
In particular, SBA does not anticipate
that any changes to the enforcement
regulations, including the incorporation
of a CMP for 7(a) Lenders in proposed
§120.1500(b), would be burdensome to
a substantial number of small lenders.
This is because SBA has historically
taken only a small number of
enforcement actions. The Agency seeks
to educate and work with SBA Lenders
and Intermediaries using graduated
processes for the entity to reduce risk
and come into compliance. Specifically,
SBA educates SBA Lenders and
Intermediaries on SBA Loan Program
Requirements through notices, webinar
and teleconference training venues, and
at conferences. When SBA identifies
risk or noncompliance through
monitoring or reviews, SBA generally
seeks to work with the SBA Lender or
Intermediary through the corrective
action process or increased supervision
to address SBA concerns. As a result,
most SBA Lenders and Intermediaries
come into compliance and avoid facing
enforcement actions.

SBA generally takes enforcement
action only when the entity cannot
sufficiently reduce risk, cannot correct
serious noncompliance, or where the
entity does not have the willingness or
ability to correct. In FY 2018, SBA took
nine enforcement actions against SBA
Lenders and Intermediaries, which is
not a substantial number.

One of the proposed rule changes to
SBA’s enforcement regulations would
be the CMP provisions. The CMP
provisions would be applicable only to
7(a) Lenders and by statute could be
assessed in an enforcement action up to
$250,000. As proposed, the CMP
provisions would provide flexibility to
allow SBA to take into account factors,
including the financial resources of a
7(a) Lender (especially for small
lenders), in determining whether and in
what amount to assess a CMP.

SBA believes these provisions would
not have a significant impact on a

substantial number of small 7(a)
Lenders, as most 7(a) Lenders generally
comply with SBA Loan Program
Requirements. In fact, only five
enforcement actions in FY 2018 were
taken against 7(a) Lenders. Therefore,
we do not anticipate that SBA would
need to assess CMPs with any
frequency. Further, given the flexibility
in determining the amount of the
penalty, even if imposed, the proposed
penalty could be assessed in an amount
much less than $250,000.

For the reasons stated above, SBA
certifies that this action would not have
a significant economic impact on a
substantial number of small entities.
SBA invites comment from members of
the public.

List of Subjects.
13 CFR Part 120

Community development, Loan
programs—business, Small businesses.

13 CFR Part 134

Appeal Procedures, Confidential
business information.

For the reasons stated in the
preamble, SBA proposes to amend 13
CFR parts 120 and 134 as follows:

PART 120—BUSINESS LOANS

m 1. The authority citation for part 120
is revised to read as follows:

Authority: 15 U.S.C. 634(b) (6), (b) (7), (b)
(14), (h), and note, 636(a), (h) and (m), and
note, 650, 657t, and note, 657u, and note,
687(f), 696(3) and (7), and note, and 697(a)
and (e); and note.

m 2. Amend § 120.10 by revising the
definitions for “Federal Financial
Institution Regulator”, “Lender
Oversight Committee”, and ‘‘Loan
Program Requirements” to read as
follows:

§120.10 Definitions.

* * * * *

Federal Financial Institution
Regulator is the Federal banking
regulator of a 7(a) Lender and may
include the Federal Deposit Insurance
Corporation, the Federal Reserve Board,
the Office of the Comptroller of the
Currency, the National Credit Union
Administration, and the Farm Credit

Administration.
* * * * *

Lender Oversight Committee (“LOC”)
is a committee established within SBA
by legislation, which meets at least
quarterly, and which has the
membership and duties set forth in the
Small Business Act as further outlined
in Delegations of Authority published in
the Federal Register. The LOC’s duties

include, but are not limited to,
reviewing and voting on formal
enforcement action recommendations.
* * * * *

Loan Program Requirements or SBA
Loan Program Requirements are
requirements imposed upon Lenders,
CDCs, or Intermediaries by statute; SBA
and applicable government-wide
regulations; any agreement the Lender,
CDC, or Intermediary has executed with
SBA; SBA SOPs; Federal Register
notices; official SBA notices and forms
applicable to the 7(a) Loan Program, 504
Loan Program or Microloan Program;
and loan authorizations, as such
requirements are issued and revised by
SBA from time to time. For CDCs, this
term also includes requirements
imposed by Debentures, as that term is
defined in § 120.802. For Intermediaries,
this term also includes requirements
imposed by promissory notes, collateral
documents, and grant agreements.

* * * * *

m 3. Amend § 120.101 by revising the
first and second sentences to read as
follows:

§120.101 Credit not available elsewhere.
SBA provides business loan
assistance only to applicants for whom
the desired credit is not otherwise
available on reasonable terms from non-
Federal, non-State, and non-local
government sources. SBA requires the
Lender or CDC to certify or otherwise
show that the desired credit is
unavailable to the applicant on
reasonable terms and conditions from
non-Federal, non-State, and non-local
government sources without SBA
assistance, taking into consideration
factors associated with conventional
lending practices, including: The
business industry of the loan applicant;
whether the loan applicant has been in
operation two years or less; the
adequacy of collateral available to
secure the loan; the loan term necessary
to reasonably assure repayment of the
loan from business cash flow; and any
other factor relating to the particular
loan application that cannot be
overcome except through obtaining a
Federal loan guarantee under prudent
lending standards. * * *
m 4. Revise § 120.180 to read as follows:

§120.180 Compliance with Loan Program
Requirements.

SBA Lenders and Intermediaries must
comply and maintain familiarity with
Loan Program Requirements for the 7(a)
Loan Program, 504 Loan Program, and
the Microloan Program, as applicable,
and as such requirements are revised
from time to time. Loan Program
Requirements in effect at the time that
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an SBA Lender or Intermediary takes an
action in connection with a particular
loan govern that specific action. For
example, although loan closing
requirements in effect when an SBA
Lender closes a loan will govern the
closing actions, an SBA Lender’s
liquidation actions on the same loan are
subject to the liquidation requirements
in effect at the time that a liquidation
action is taken. An SBA Lender or
Intermediary must maintain sufficient
documentation to demonstrate that Loan
Program Requirements have been
satisfied.

m 5. Revise § 120.1000 to read as
follows:

§120.1000 Risk-Based Lender Oversight.

(a) Risk-Based Lender Oversight. SBA
monitors, supervises, examines,
regulates, and enforces laws against,
SBA Supervised Lenders and the SBA
operations of SBA Lenders and
Intermediaries.

(b) Scope. Most rules and standards
set forth in this subpart apply to SBA
Lenders as well as Intermediaries;
however, SBA has separate regulations
for enforcement grounds and formal
enforcement actions for Intermediaries
at §§120.1425 and 120.1540.

§120.1010 [Amended]

m 6. Amend § 120.1010 by removing the
phrase “SBA Lender, Intermediary, and
NTAP” and adding in its place the
phrase “SBA Lender and Intermediary”.

§120.1015 [Amended]

m 7. Amend § 120.1015 by removing the
phrase “SBA Lenders, Intermediaries,
and NTAPs” wherever it appears and
adding in its place the phrase “SBA
Lenders and Intermediaries”.

m 8. Revise § 120.1025 to read as
follows:

§120.1025 Monitoring.

SBA may conduct monitoring of SBA
Lenders and Intermediaries including,
but not limited to, SBA Lenders’ or
Intermediaries’ self-assessments.

§120.1050 [Amended]

m 9.In § 120.1050(c), remove the phrase
“and NTAPs”” wherever it appears.

m 10.In §120.1051, revise the first
sentence of the introductory text and
paragraph (a) to read as follows:

§120.1051 Frequency of reviews and
examinations.

SBA may conduct reviews and
examinations of SBA Lenders and

Intermediaries on a periodic basis.
R

(a) Results of monitoring, including
an SBA Lender’s or Intermediary’s Risk
Rating;

m 11. Amend § 120.1055 by:

m a. Revising paragraphs (a) and (b); and
m b. In paragraph (d):

m i. Removing the phrase “SBA Lender,
Intermediary, or NTAP”” wherever it
appears and adding in its place the
phrase “SBA Lender or Intermediary”’;
m ii. Removing “Subpart I’ and adding
in its place ““this subpart”’; and

m iii. Removing the reference
“§120.1500 through § 120.1540”
wherever it appears and adding in its
place the phrase “this subpart”.

The revisions to read as follows:

§120.1055 Review and examination
results.

(a) Written Reports. SBA will provide
an SBA Lender and Intermediary a copy
of SBA’s written report prepared as a
result of the SBA Lender or
Intermediary review or examination
(“Report”). The Report may contain
findings, conclusions, corrective actions
and recommendations. Each director (or
manager, in the absence of a Board of
Directors) of the SBA Lender or
Intermediary, in keeping with his or her
responsibilities, must become fully
informed regarding the contents of the
Report.

(b) Response to review and
examination Reports. SBA Lenders and
Intermediaries must respond to Report
findings, recommendations, and
corrective actions, if any, in writing to
SBA and, if requested, submit proposed
corrective actions and/or a capital
restoration plan. An SBA Lender or
Intermediary must respond within 45
calendar days from the date the Report
is received unless SBA notifies the SBA
Lender or Intermediary in writing that
the response, proposed corrective
actions or capital restoration plan is to
be filed within a different time period.
The SBA Lender or Intermediary
response must address each finding,
recommendation, and corrective action.
In proposing a corrective action or
capital restoration plan, the SBA Lender
or Intermediary must detail: The steps it
will take to correct the finding(s); the
time within which each step will be
taken; the timeframe for accomplishing
the entire corrective action plan; and the
person(s) or department at the SBA
Lender or Intermediary charged with
carrying out the corrective action or
capital restoration plan, as applicable.
In addition, SBA Lenders and
Intermediaries must implement
corrective actions within 90 calendar
days from the date the Report or SBA’s
letter requiring corrective action is

received, unless SBA provides written
notice of another timeframe. For
purposes of this paragraph, a Report
will be deemed to have been received
on the date it was emailed to the last
known email address of the SBA Lender
or Intermediary unless the SBA Lender
or Intermediary can provide compelling

evidence to the contrary.
* * * * *

§120.1060 [Amended]

m 12. Amend § 120.1060 by:

m i. Removing the phrase “SBA Lender,
Intermediary, and NTAP”” wherever it
appears and adding in its place the
phrase “SBA Lender and Intermediary’’;
m ii. Removing the phrase “SBA
Lenders, Intermediaries, and NTAPs”
and adding in its place the phrase “SBA
Lenders and Intermediaries’’;

m iii. Removing the phrase “SBA
Lender’s, Intermediary’s, or NTAP’s”
and adding in its place the phrase “SBA
Lender’s or Intermediary’s”;

m iv. Removing the phrase “SBA

Lender, Intermediary, or NTAP” and
adding in its place the phrase “SBA
Lender or Intermediary”.

m 13. Add § 120.1300 immediately
following the undesignated center
heading “Enforcement Actions” to read
as follows:

§120.1300 Informal enforcement actions—
7(a) Lenders.

(a) Upon a determination that the
grounds in § 120.1400 exist, SBA may
undertake, in SBA’s discretion, one or
more of the informal enforcement
actions listed in this section. SBA will
consider the severity or frequency of the
violation or action triggering the ground
and the circumstances in determining
whether and what type of informal
action to take. Circumstances that may
lead to SBA taking informal
enforcement action rather than formal
enforcement action include, for
example, when problems are narrow in
scope and are correctible and SBA is
confident of a 7(a) Lender’s Board of
Directors (“Board”) and management
commitment and ability to correct;
where violations are less frequent or less
severe but warrant enforcement; or
while more fully assessing risk.

(b) Informal enforcement actions
include, but are not limited to:

(1) An SBA supervisory letter. The
letter may discuss serious or persistent
supervisory concerns, as determined by
SBA, and expected corrective action by
the 7(a) Lender. Supervisory letters
include, for example, Notices of
Material Non-Compliance;

(2) Mandatory training. SBA may
require a 7(a) Lender to complete
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training to address certain findings,
weaknesses, and deficiencies;

(3) A commitment letter or Board
resolution. SBA may require a 7(a)
Lender to submit a commitment letter or
Board resolution, satisfactory to SBA,
signed by the 7(a) Lender’s Board on
behalf of the entity that may:

(i) Include specific written
commitments to take corrective actions
in response to the 7(a) Lender’s
acknowledged deficiencies;

(ii) Identify the person(s) responsible
for taking the corrective action; and

(iii) Set forth the timeframe for taking
the corrective action. The document
may be drafted by SBA or the 7(a)
Lender;

(4) Agreements. SBA may request that
a 7(a) Lender enter into a written
agreement with, and drafted by, SBA to
address and correct identified
weaknesses and/or limit or mitigate risk.
The agreement may provide, for
example, that a 7(a) Lender take certain
actions or refrain from certain actions;
and

(5) Other informal enforcement
actions. Others as SBA determines
appropriate on a case by case basis.

(c) A 7(a) Lender may appeal informal
enforcement actions to the appropriate
Federal district court or SBA’s Office of
Hearings and Appeals (OHA) within 20
calendar days of the date of the
decision, and in the event of an OHA
appeal, OHA will issue its decision in
accordance with part 134 of this title.
The enforcement action will remain in
effect pending resolution of the appeal,
if any. SBA is not precluded from taking
one or more formal enforcement actions
under § 120.1500, or as otherwise
authorized by law, while an appeal of
an informal enforcement action is
pending.
®m 14. Amend § 120.1400 by revising the
first sentence and adding a sixth
sentence in paragraph (b) and revising
the first sentence in paragraph (c)(6) and
paragraphs (c)(9), (11), and (12),
(d)(1)(iii) and (iv), and (d)(3)(i) and (ii)
to read as follows:

§120.1400 Grounds for enforcement
actions—SBA Lenders.

* * * * *

(b) Scope. SBA may undertake one or
more of the enforcement actions listed
in §§120.1300 and 120.1500, or as
otherwise authorized by law, if SBA
determines that the grounds applicable
to the enforcement action exist. * * *
SBA considers the severity or frequency
of a violation in determining whether to
take an enforcement action and the type
of enforcement action to take.

(C) * k%

(6) Engaging in a pattern of
uncooperative behavior or taking an
action that SBA determines is
detrimental to the integrity or reputation
of an SBA program, that undermines
management or administration of a
program, or that is not consistent with
standards of good conduct. * * *

* * * * *

(9) Any other reason that SBA
determines may increase SBA’s
financial risk (for example, repeated
Less Than Acceptable Risk Ratings
(generally in conjunction with other
indicators of increased financial risk);
failure to properly oversee Agent
activity (“Agent” as defined in part 103
of this title); or, indictment on felony or
fraud charges of an officer, key
employee, or loan agent involved with
SBA loans for the SBA Lender);

* * * * *

(11) For immediate suspension of all
SBA Lenders from delegated
authorities—upon a determination by
SBA that:

(i) One or more of the grounds in
paragraph (c) or (f) of this section, as
applicable, exists; and

(ii) Immediate action is needed to
protect the interests of the Federal
Government (such as where there is risk
of immediate harm or loss, a significant
program integrity concern, or clear
evidence of conduct indicating a lack of
business integrity).

(12) For immediate suspension of all
SBA Lenders (except SBA Supervised
Lenders, which are covered under
§120.1400(d)(2)) from the authority to
participate in the SBA loan program,
including the authority to make, service,
liquidate, or litigate 7(a) or 504 loans—
upon a determination by SBA that:

(i) One or more of the grounds in
paragraph (c) or (f) of this section, as
applicable, exists; and

(ii) Immediate action is needed to
protect the interests of the Federal
Government (such as where there is risk
of immediate harm or loss, a significant
program integrity concern, or clear
evidence of conduct indicating a lack of
business integrity).

(d) E

(1) EE

(iii) A willful or repeated violation of
SBA Loan Program Requirements; or

(iv) A willful or repeated violation of
any condition imposed by SBA with
respect to any application or request
with SBA; or

(3) EE

(i) A violation of SBA Loan Program
Requirements; or

(ii) Where an SBA Supervised Lender
or Other Person engages in or is about

to engage in any acts or practices that
will violate SBA Loan Program
Requirements.

* * * * *

m 15. Amend § 120.1425 by:

m a. Revising the section heading and

paragraphs (a), and (b);

m b. In paragraph (c) introductory text:

m i. Removing the dash after the

paragraph heading and adding a period

in its place; and

m ii. Removing the phrase “Intermediary

or NTAP” wherever it appears and

adding in its place the phrase

“Intermediary’’;

m c. Revising paragraph (c)(1);

m d. Removing the phrase

“Intermediaries and NTAPs” and

adding in its place the phrase

“Intermediaries”” in paragraph (c)(2)(i);

m e. Revising paragraphs (c)(2)(vii) and

(viii);

m f. Adding paragraphs (c)(2)(ix) and (x)

and (c)(3) through (7);

m g. Removing paragraphs (d) and (e).
The revisions and additions read as

follows:

§120.1425 Grounds for formal
enforcement actions—Intermediaries
participating in the Microloan Program.

(a) Agreement. By participating in the
SBA Microloan Program, Intermediaries
automatically agree to the terms,
conditions, and remedies in this part as
if fully set forth in their participation
agreement and all other agreements
jointly executed by the Intermediary
and SBA.

(b) Scope. SBA may undertake one or
more of the formal enforcement actions
listed in § 120.1540, or as otherwise
authorized by law, if SBA determines
that any of the grounds listed in
paragraph (c) of this section exist.

(C) * x %

(1) Failure to comply materially with
any requirement imposed by Loan
Program Requirements;

(2) * k%

(vii) Maintain a staff trained in
Microloan Program issues and Loan
Program Requirements;

(viii) Maintain the financial ability to
sustain the Intermediary’s operations
(including, but not limited to, adequate
capital), as determined by SBA;

(ix) Satisfactorily provide in-house
technical assistance to Microloan
borrowers and prospective Microloan
borrowers; or

(x) Close and fund the required
number of microloans per year under
§120.716;

(3) Failure within the time period
specified to correct an underwriting,
closing, disbursing, servicing,
liquidation, litigation, or reporting
deficiency, or failure in any material
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respect to take other corrective action,
after receiving notice from SBA of a
deficiency and the need to take
corrective action;

(4) Engaging in a pattern of
uncooperative behavior or taking an
action that SBA determines is
detrimental to the integrity or reputation
of the Microloan Program, that
undermines management or
administration of the program, or that is
not consistent with standards of good
conduct. Prior to issuing a notice of a
proposed formal enforcement action or
immediate suspension under § 120.1540
based upon the grounds discussed in
this paragraph, SBA must send prior
written notice to the Intermediary
explaining why the Intermediary’s
actions were uncooperative, detrimental
to the program, undermined SBA’s
management of the program, or were not
consistent with standards of good
conduct. The prior notice must also
state that the Intermediary’s actions
could give rise to a specified formal
enforcement action, and provide the
Intermediary with a reasonable time to
cure the deficiency before any further
action is taken;

(5) Any other reason that SBA
determines may increase SBA’s
financial or program risk (for example,
repeated Less Than Acceptable Risk
Ratings (generally in conjunction with
other indicators of increased risk) or
indictment on felony or fraud charges of
an officer, key employee, or loan agent
involved with SBA programs for the
Intermediary);

(6) For immediate suspension of an
Intermediary—upon a determination by
SBA that:

(i) One or more of the grounds in
paragraph (c) of this section exists; and

(ii) Immediate action is needed to
protect the interests of the Federal
Government (such as where there is risk
of immediate harm or loss, a significant
program integrity concern, or clear
evidence of conduct indicating a lack of
business integrity); and

(7) As otherwise authorized by law.

m 16. Amend § 120.1500 by revising the
section heading, the introductory text,
paragraph (a) heading, paragraph (b),
paragraph (c) introductory text heading,
paragraph (c)(4), paragraph (d)
introductory text heading, and
paragraph (e) introductory text heading
to read as follows:

§120.1500 Types of formal enforcement
actions—SBA Lenders.

Upon a determination that the
grounds set forth in § 120.1400 exist,
SBA may undertake, in SBA’s discretion
(and with the involvement of the Lender
Oversight Committee as appropriate and

consistent with its assigned
responsibilities), one or more of the
following formal enforcement actions
for each of the types of SBA Lender
listed. SBA will consider the severity or
frequency of the violation or action and
the circumstances triggering the ground
in determining whether and what type
of enforcement action to take. SBA will
take formal enforcement action in
accordance with procedures set forth in
§120.1600. If formal enforcement action
is taken under this section and the SBA
Lender fails to implement required
corrective action in any material respect
within the required timeframe in
response to the formal enforcement
action, SBA may take further
enforcement action, as authorized by
law. SBA’s decision to take a formal
enforcement action will not, by itself,
invalidate a guaranty previously
provided by SBA.

(a) Formal enforcement actions for all
SBA Lenders. * * *

(b) Formal enforcement actions
specific to 7(a) Lenders. In addition to
those formal enforcement actions
applicable to all SBA Lenders, SBA may
take the following actions:

(1) Secondary market suspension or
revocation (other than temporary
suspension and revocation under
§120.660). SBA may suspend or revoke
a 7(a) Lender’s authority to sell or
purchase loans or certificates in the
Secondary Market; or

(2) Civil monetary penalty (other than
SBA Supervised Lender civil monetary
penalty under § 120.465). SBA may
assess a civil monetary penalty against
a 7(a) Lender. The civil monetary
penalty will be in an amount not to
exceed the maximum published in the
Federal Register from time to time. In
determining whether to assess a civil
monetary penalty and, if so, in what
amount, SBA may consider, for
example, the following: The gravity
(e.g., severity and frequency) of the
violation; the history of previous
violations; the financial resources and
good faith of the 7(a) Lender; and any
other matters as justice may require.

(c) Formal enforcement actions
specific to SBA Supervised Lenders and
Other Persons (except Other Regulated
SBLCs). * * *

(4) Civil monetary penalties for report
filing failure under § 120.465. SBA may
seek civil penalties, in accordance with
§120.465, against an SBA Supervised
Lender that fails to file any regular or
special report by its due date as
specified by regulation or SBA written
directive.

(d) Formal enforcement actions
specific to SBLCs. * * *

(e) Formal enforcement actions
specific to CDCs. * * *
W 17. Revise § 120.1540 to read as
follows:

§120.1540 Types of formal enforcement
actions—Intermediaries participating in the
Microloan Program.

Upon a determination that any ground
set out in §120.1425 exists, the SBA
may take, in its discretion, one or more
of the following formal enforcement
actions against an Intermediary:

(a) Suspension. SBA may suspend an
Intermediary’s authority to participate
in the Microloan Program, which may
include, but is not limited to, the
authority to make, service, liquidate,
and/or litigate SBA microloans, and the
imposition of a freeze on the
Intermediary’s MRF and LLRF accounts.

(b) Immediate suspension. SBA may
suspend, effective immediately, an
Intermediary’s authority to participate
in the Microloan Program, which may
include, but is not limited to, the
authority to make, service, liquidate,
and/or litigate SBA microloans, and the
imposition of an immediate freeze on
the Intermediary’s MRF and LLRF
accounts. Section 120.1425(c)(6) sets
forth the grounds for SBA Microloan
Program immediate suspension of an
Intermediary.

(c) Revocation. SBA may revoke an
Intermediary’s authority to participate
in the Microloan Program which may
include, but is not limited to:

(1) Removal from the program;

(2) Liquidation of the Intermediary’s
MRF and LLRF accounts by SBA, and
application of the liquidated funds to
any outstanding balance owed to SBA;

(3) Payment of outstanding debt to
SBA by the Intermediary;

(4) Forfeiture or repayment of any
unused grant funds by the Intermediary;

(5) Debarment of the organization
from receipt of Federal funds until loan
and grant repayments are met; and

(6) Surrender of possession of
Intermediary’s SBA microloan portfolio
to SBA, with the microloan portfolio
and all associated rights transferred on
a permanent basis to SBA, in
accordance with SBA’s rights as a
secured creditor.

(d) Other actions. Such other actions
available under law.

m 18. Amend § 120.1600 by:

m a. Removing the phrase “SBA Lender,
Intermediary, or NTAP” wherever it
appears and adding in its place the
phrase “SBA Lender or Intermediary’’;
m b. Removing the phrase “SBA Lender,
Intermediary, or NTAP’s” wherever it
appears and adding in its place the
phrase “SBA Lender’s or

9,99,

Intermediary’s”’;
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m c. Revising the section heading and
introductory text to paragraph (a);
m d. Adding the word ‘““formal” before
the word “enforcement” wherever it
appears in paragraphs (a)(1) through (4).
m e. Removing the phrase “SBA Lender,
Intermediary, NTAP or SBA,” and
adding in its place the phrase “SBA
Lender, Intermediary, or SBA,” in
paragraph (a)(1)(ii);
m f. Removing the phrase ““final
decision” wherever it appears and
adding in its place the phrase “final
agency decision” in paragraphs (a)(2)
through (4);
m g. Revising the headings for
paragraphs (a)(3) and (4) and paragraph
(a)(5); and
m h. Adding the word ““formal”” before
the word “enforcement” in the headings
for paragraphs (b) and (c).

The revisions read as follows:

§120.1600 General procedures for formal
enforcement actions against SBA Lenders,
SBA Supervised Lenders, Other Regulated
SBLCs, Management Officials, Other
Persons, and Intermediaries.

(a) In general. Except as otherwise set
forth for the formal enforcement actions
listed in paragraphs (a)(6), (b), and (c) of
this section and in § 120.465, SBA will
follow the procedures listed in this
section.

* * * * *

(3) SBA’s notice of final agency
decision on a formal enforcement action
where an SBA Lender or Intermediary
filed objection to the proposed action or
immediate suspension. * * *

(4) SBA’s notice of final agency
decision on a formal enforcement action
where no filed objection or untimely
objection not considered. * * *

(5) Appeals. An SBA Lender or
Intermediary may appeal the final
agency decision to the appropriate
Federal district court. Alternatively, 7(a)
Lenders may appeal such actions
(except for actions against SBA
Supervised Lenders that are covered by
procedures in § 120.1600(b) or (c) or
§120.465), to SBA’s Office of Hearings
and Appeals (“OHA”) within 20
calendar days of the date of the
decision, and in the event of such an
appeal, OHA will issue its decision in
accordance with part 134 of this title.
The enforcement action will remain in
effect pending resolution of the appeal,
if any.
* * * * *

PART 134—RULES OF PROCEDURE
GOVERNING CASES BEFORE THE
OFFICE OF HEARINGS AND APPEALS

m 19. The authority citation for part 134
is revised to read as follows:

Authority: 5 U.S.C. 504; 15 U.S.C. 632,
634(b)(6), 634(i), 637(a), 648(1), 656(i), 6571,
and 687(c); 38 U.S.C. 8127(f); E.O. 12549, 51
FR 6370, 3 CFR, 1986 Comp., p. 189.

Subpart J issued under 38 U.S.C.
8127(f)(8)(B).

Subpart K issued under 38 U.S.C.
8127(f)(8)(A).

m 20. Amend § 134.102 by adding
paragraph (d) to read as follows:

§134.102 Jurisdiction of OHA.
* * * * *

(d) Appeals from informal and formal
enforcement actions against 7(a)
Lenders, and any other appeal that is
specifically authorized by part 120 of
this title, but not including appeals of
actions against SBA Supervised Lenders
under §120.1600(b) or (c) or under
§120.465;

m 21. Amend § 134.205 by revising
paragraph (c) to read as follows:

§134.205 The appeal file, confidential
information, and protective orders.
* * * * *

(c) Public access. Except for
confidential business and financial
information; source selection sensitive
information; income tax returns;
documents and information covered
under § 120.1060 of this title; and other
exempt information, the appeal file is
available to the public pursuant to the
Freedom of Information Act (FOIA), 5
U.S.C. 552.

* * * * *

Christopher Pilkerton,

Acting Administrator.

[FR Doc. 2019-12631 Filed 6—20-19; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0437; Product
Identifier 2019-NM-074-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain The Boeing Company Model
757—-200, —200CB, and —300 series
airplanes. This proposed AD was
prompted by reports of cracks in the

fuselage frame web at body station
(STA) 1640. This proposed AD would
require, depending on configuration, a
general visual inspection for any
previous repair, such as any reinforcing
repair or local frame replacement repair,
repetitive open hole high frequency
eddy current (HFEC) inspections for any
crack of the fuselage frame web fastener
holes, on the left and right side of the
airplane, and applicable on-condition
actions. The FAA is proposing this AD
to address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by August 5, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For Boeing service information
identified in this NPRM, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS),
2600 Westminster Blvd., MC 110-SK57,
Seal Beach, CA 90740-5600; phone:
562-797—1717; internet: https://
www.myboeingfleet.com.

For Aviation Partners Boeing service
information identified in this NPRM,
contact Aviation Partners Boeing, 2811
South 102nd St., Suite 200, Seattle, WA
98168; phone: 206—-830-7699; fax: 206—
767—0535; email: leng@
aviationpartners.com; internet: http://
www.aviationpartnersboeing.com.

You may view this referenced service
information at the FAA, Transport
Standards Branch, 2200 South 216th St.,
Des Moines, WA. For information on the
availability of this material at the FAA,
call 206—231-3195. Boeing Alert
Requirements Bulletin 757-53A0112
RB, dated November 16, 2018, is also
available on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0437.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0437; or in person at Docket Operations
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between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Peter Jarzomb, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712-4137;
phone: 562—627-5234; fax: 562—-627—
5210; email: peter.jarzomb@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0437; Product
Identifier 2019-NM-074—AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments,
without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
proposed AD.

Discussion

The FAA has received reports of
cracks found on several airplanes while
performing inspections in an area
adjacent to the inspection areas
specified in Boeing Alert Service
Bulletin 757-53A0108. The cracks
reported were not considered in the
inspections specified in Boeing Alert
Service Bulletin 757-53A0108 because
the crack initiation sites, at issue here,
were discovered after the release of
Boeing Alert Service Bulletin 757—
53A0108. The airplanes had between
20,536 and 39,850 total flight cycles at
the time of reporting. Three of the
cracks were confirmed to have initiated
at a fastener common to the STA 1640

fuselage frame web and intercostal tee
clip at stringer 14, on the left side. The
fuselage frame web cracking is
attributed to fatigue caused by flight
loads and fuselage pressurization with
higher than predicted stresses. This
condition, if not addressed, could result
in reduced structural integrity of the
airplane.

Related Service Information Under 1
CFR Part 51

The FAA reviewed the following
service information.

e Aviation Partners Boeing (APB)
Alert Service Bulletin AP757-53-002,
Revision 2, dated April 11, 2019.

¢ Boeing Alert Requirements Bulletin
757-53A0112 RB, dated November 16,
2018.

The service information describes
procedures for, depending on
configuration, a general visual
inspection for any previous repair, such
as any reinforcing repair or local frame
replacement repair, repetitive open hole
HFEC inspections for any crack of the
fuselage frame web fastener holes, on
the left and right side of the airplane,
and applicable on-condition actions.
On-condition actions include
installation of fasteners and repair.
These documents are distinct since they
apply to different airplane models in
different configurations.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

This proposed AD would require
accomplishment of the actions
identified in Boeing Alert Requirements
Bulletin 757-53A0112 RB, dated
November 16, 2018, described
previously, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.

This proposed AD would also require
accomplishment of the actions
identified as “RC” (required for

compliance) in the Accomplishment
Instructions of APB Alert Service
Bulletin AP757-53-002, Revision 2,
dated April 11, 2019, described
previously, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Please note that the initial compliance
times for the airplanes identified in APB
Alert Service Bulletin AP757-53—-002,
Revision 2, dated April 11, 2019, range
from within 500 flight cycles after the
effective date of this AD, to within
16,000 flight cycles after the installation
of the local frame replacement or before
50,000 total flight cycles, whichever
occurs first depending on configuration.
The repetitive intervals range from
5,200 flight cycles to 9,900 flight cycles,
depending on configuration.

For information on the procedures
and compliance times, see Boeing Alert
Requirements Bulletin 757-53A0112
RB, dated November 16, 2018, at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0437.

Explanation of Requirements Bulletin

The FAA worked in conjunction with
industry, under the Airworthiness
Directive Implementation Aviation
Rulemaking Committee (AD ARC), to
enhance the AD system. One
enhancement is a process for annotating
which steps in the service information
are RC with an AD. Boeing has
implemented this RC concept into
Boeing service bulletins.

In an effort to further improve the
quality of ADs and AD-related Boeing
service information, a joint process
improvement initiative was worked
between the FAA and Boeing. The
initiative resulted in the development of
a new process in which the service
information more clearly identifies the
actions needed to address the unsafe
condition in the “Accomplishment
Instructions.” The new process results
in a Boeing Requirements Bulletin,
which contains only the actions needed
to address the unsafe condition (i.e.,
only the RC actions).

Costs of Compliance

The FAA estimates that this proposed
AD affects 475 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action

Labor cost

Parts cost

Cost per

product Cost on U.S. operators

General Visual Inspection

35 work-hours x $85 per hour = $2,975

$0 | $2,975

$1,413,125.
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ESTIMATED COSTS FOR REQUIRED ACTIONS—Continued
: Cost per
Action Labor cost Parts cost product Cost on U.S. operators
Open Hole HFEC Inspec- | 35 work-hours x $85 per hour = $2,975 0 | $2,975 per inspection $1,413,125 per inspection
tion. per inspection cycle. cycle. cycle.

The FAA estimates the following
costs to do any necessary on-condition

fastener installations that would be
required. The FAA has no way of

determining the number of aircraft that
might need these on-condition actions:

ESTIMATED COSTS OF ON-CONDITION FASTENER INSTALLATIONS

Cost per
Labor cost Parts cost product
1 WOTK-NOUF X $85 PEI NOUF = $85 .....eiiiiiieieieee ettt sttt s be st e s e e enesbestesteseeneesensesaensensenean $* $85*

*The FAA has received no definitive data that would enable the agency to provide cost estimates for the parts cost of the on-condition fas-

tener installation specified in this proposed AD.

The FAA has received no definitive
data that would enable the agency to
provide cost estimates for the on-
condition repair specified in this
proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism

implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2019-0437; Product Identifier 2019—
NM-074—-AD.

(a) Comments Due Date

The FAA must receive comments by
August 5, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 757-200, —200CB, and —300 series
airplanes, certificated in any category, as
identified in Boeing Alert Requirements
Bulletin 757-53A0112 RB, dated November
16, 2018.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by reports of cracks
in the fuselage frame web at body station
(STA) 1640. The FAA is issuing this AD to
address cracks in the fuselage frame web at
STA 1640, which could result in reduced
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) For all airplanes except those identified
in paragraph (g)(2) of this AD: Except as
specified by paragraph (h) of this AD, at the
applicable times specified in the
“Compliance” paragraph of Boeing Alert
Requirements Bulletin 757-53A0112 RB,
dated November 16, 2018, do all applicable
actions identified in, and in accordance with,
the Accomplishment Instructions of Boeing
Alert Requirements Bulletin 757-53A0112
RB, dated November 16, 2018.

Note 1 to paragraphs (g)(1) and (g)(2):
Guidance for accomplishing the actions
required by this AD can be found in Boeing
Alert Service Bulletin 757-53A0112, dated
November 16, 2018, which is referred to in
Boeing Alert Requirements Bulletin 757—
53A0112 RB, dated November 16, 2018.

(2) For airplanes on which Aviation
Partners Boeing (APB) blended or scimitar
winglets are installed in accordance with
Supplemental Type Certificate (STC)
ST01518SE: Except as specified by paragraph
(h) of this AD, at the applicable times
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specified in paragraph 1.E., “Compliance” of
APB Alert Service Bulletin AP757-53-002,
Revision 2, dated April 11, 2019, do all
applicable actions identified in, and in
accordance with, the Accomplishment
Instructions of Boeing Alert Requirements
Bulletin 757-53A0112 RB, dated November
16, 2018.

(h) Exceptions to Service Information
Specifications

(1) For purposes of determining
compliance with the requirements of this AD:
Where Boeing Alert Requirements Bulletin
757-53A0112 RB, dated November 16, 2018,
uses the phrase “the original issue date of
Requirements Bulletin 757-53A0112 RB,”
this AD requires using “‘the effective date of
this AD,” except where Boeing Alert
Requirements Bulletin 757-53A0112 RB,
dated November 16, 2018, uses the phrase
“the original issue date of Requirements
Bulletin 757-53A0112 RB” in a note or flag
note.

(2) Where Boeing Alert Requirements
Bulletin 757-53A0112 RB, dated November
16, 2018, specifies contacting Boeing for
repair instructions or for alternative
inspections: This AD requires doing the
repair, or doing the alternative inspections
and applicable on-condition actions using a
method approved in accordance with the
procedures specified in paragraph (i) of this
AD.

(3) For purposes of determining
compliance with the requirements of this AD:
Where APB Alert Service Bulletin AP757—
53—-002, Revision 2, dated April 11, 2019,
uses the phrase “the original issue date of
this service bulletin,” this AD requires using
“the effective date of this AD,” except where
APB Alert Service Bulletin AP757-53—-002,
Revision 2, dated April 11, 2019, uses the
phrase “the original issue date of this Service
Bulletin” in a note or flag note.

(4) Where APB Alert Service Bulletin
AP757-53-002, Revision 2, dated April 11,
2019, specifies contacting Boeing for repair
instructions or for alternative inspections:
This AD requires doing the repair, or doing
the alternative inspections and applicable on-
condition actions using a method approved
in accordance with the procedures specified
in paragraph (i) of this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD. Information may be emailed to: 9-
ANM-LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,

modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Los Angeles ACO Branch, FAA, to
make those findings. To be approved, the
repair method, modification deviation, or
alteration deviation must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as specified by paragraph (h) of
this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (i)(4)(i) and (i)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

(1) For more information about this AD,
contact Peter Jarzomb, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712-4137; phone: 562—627—
5234; fax: 562—627-5210; email:
peter.jarzomb@faa.gov.

(2) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention:
Contractual & Data Services (C&DS), 2600
Westminster Blvd., MC 110-SK57, Seal
Beach, CA 90740-5600; telephone 562-797—
1717; internet https://
www.myboeingfleet.com.

(3) For Aviation Partners Boeing service
information identified in this AD, contact
Aviation Partners Boeing, 2811 South 102nd
St., Suite 200, Seattle, WA 98168; phone:
206-830-7699; fax: 206—767—3355; email:
leng@aviationpartners.com; internet: http://
www.aviationpartnersboeing.com.

(4) You may view this referenced service
information at the FAA, Transport Standards
Branch, 2200 South 216th St., Des Moines,
WA. For information on the availability of
this material at the FAA, call 206-231-3195.

Issued in Des Moines, Washington, on June
10, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 201913047 Filed 6-20-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0406; Product
Identifier 2019-NM-059—-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
The Boeing Company Model MD-90-30
airplanes. This proposed AD was
prompted by reports indicating that
certain center wing stringers and skins
have been identified to potentially be
susceptible to cracking. This proposed
AD would require repetitive eddy
current, low frequency (ETLF)
inspections of the left and right side
fastener holes for any crack; repetitive
eddy current, high frequency (ETHF)
inspections of the lower skin for any
crack; and repair if any crack is found.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by August 5, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740 5600; telephone 562—-797-1717;
internet https://
www.myboeingfleet.com. You may view
this service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available on the internet at
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http://www.regulations.gov by searching
for and locating Docket No. FAA-2019-
0406.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0406; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
David Truong, Aerospace Engineer,
Airframe Section, FAA, Los Angeles
ACO Branch, 3960 Paramount
Boulevard, Lakewood, CA 90712—-4137;
phone: 562—627-5224; fax: 562—627—
5210; email: david.truong@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA—-2019-0406; Product
Identifier 2019-NM-059-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments,
without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
NPRM.

Discussion

The FAA has received reports
indicating that the fastener holes

common to stringers (S) S—11 through
S—22, and around the external bracket
angle at S—18 and S—19 have been
identified to potentially be susceptible
to cracking on the Model MD-90
airplanes. This determination is based
on Model MD—-80 airplane service
experience. The Model MD-80 and
Model MD-90 wings share the same
basic design and have similar stresses.

Operators of Model MD—-80 airplanes
have reported finding cracks in the
center wing lower stringers, lower
stringer end fittings, and lower forward
and aft skins. The cracks in stringers
occur at the inboard end where they are
joined to the airplane centerline by end
fittings. Cracks in the end fittings occur
at the outboard end where they attach
to stringers. The wing skin cracks occur
underneath a cracked stringer. The
cause of the cracks has been determined
to be from fatigue. The Boeing Company
has not received any reports of cracks
on Model MD-90 airplanes; however,
the similarities with the Model MD-80
wings require agency action. If not
addressed, cracking of the center wing
stringers and skins could result in the
inability of the structure to sustain limit
loads, and adversely affect the structural
integrity of the airplane.

Other Relevant Rulemaking

The FAA issued AD 2016-07-28 (81
FR 21253, April 11, 2016) for all The
Boeing Company Model DC-9-81 (MD—
81), DC-9-82 (MD-82), DC-9-83 (MD-
83), and DC-9-87 (MD-87) airplanes,
and Model MD-88 airplanes. That AD
requires repetitive ETHF inspections for
any cracking in the left and right side
center wing lower skin, and corrective
actions if necessary. That AD addresses
cracks at S—15, S—16, or S—-17,
associated end fittings, and skins in the
center wing fuel tank where the
stringers meet the end fittings near
Xcw=13 and Xcw=15. Such cracking
could cause structural failure of the
wings. Since that AD was issued,
cracking has been found at fastener
holes common to stringers S—11 through
S-22, and around the external bracket
angle at S—18 and S—19. These areas
were not addressed in AD 2016—-07-28

ESTIMATED COSTS

or Boeing Alert Service Bulletin MD80—
57A244, dated March 3, 2016, which is
the service information operators are
required to follow to complete the
actions required by AD 2016—07-28.
Boeing is developing new service
information for Model MD-80 airplanes
to address these additional areas where
cracking was found. The FAA will
consider further rulemaking to address
the identified unsafe condition for
Model MD-80 airplanes once this
service information is approved.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Service Bulletin MD90-57A031, dated
March 19, 2019. This service
information describes procedures for
repetitive ETLF inspections of the left
and right side fastener holes for any
crack, repetitive ETHF inspections of
the lower skin for any crack, and repair
if any crack is found.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

The FAA is proposing this AD
because we evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously. For information on the
procedures and compliance times, see
this service information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0406.

Costs of Compliance

The FAA estimates that this proposed
AD affects 43 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection ......... 30 work-hours x $85 per hour = $2,550 per inspec- $0 | $2,550 per inspection $109,650 per inspection

tion cycle.

cycle.

cycle.
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The FAA has received no definitive
data that would enable the agency to
provide cost estimates for the on-
condition actions specified in this
proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2019-0406; Product Identifier 2019—
NM-059-AD.

(a) Comments Due Date

The FAA must receive comments by
August 5, 2019.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all The Boeing

Company Model MD-90-30 airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Unsafe Condition

This AD was prompted by reports
indicating that certain center wing stringers
and skins have been identified to potentially
be susceptible to cracking. The FAA is
issuing this AD to address cracking of the
center wing stringers and skins, which could
result in the inability of the structure to
sustain limit loads, and adversely affect the
structural integrity of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified in paragraph (h) of this
AD: At the applicable times specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin MD90-57A031, dated
March 19, 2019, do all applicable actions
identified as “RC” (required for compliance)
in, and in accordance with, the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-57A031, dated March
19, 2019.

(h) Exceptions to Service Information
Specifications

(1) For purposes of determining

compliance with the requirements of this AD:

Where Boeing Alert Service Bulletin MD90—
57A031, dated March 19, 2019, uses the
phrase “the original issue date of this service
bulletin,” this AD requires using ““‘the
effective date of this AD.”

(2) Where Boeing Alert Service Bulletin
MD90-57A031, dated March 19, 2019,
specifies contacting Boeing for repair
instructions and doing the repair: This AD
requires doing the repair using a method
approved in accordance with the procedures
specified in paragraph (i) of this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD. Information may be emailed to 9-
ANM-LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Los Angeles ACO Branch, FAA, to
make those findings. To be approved, the
repair method, modification deviation, or
alteration deviation must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as specified by paragraph (h) of
this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (i)(4)(i) and (i)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

(1) For more information about this AD,
contact David Truong, Aerospace Engineer,
Airframe Section, FAA, Los Angeles ACO
Branch, 3960 Paramount Boulevard,
Lakewood, CA 90712—4137; phone: 562—627—
5224; fax: 562—627-5210; email:
david.truong@faa.gov.
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(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740 5600;
telephone 562 797 1717; internet https://
www.myboeingfleet.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on June
4, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13057 Filed 6—20-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0436; Product
Identifier 2019-NM-014—-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier, Inc., Model CL—
600—2B19 (Regional Jet Series 100 &
440), CL-600-2C10 (Regional Jet Series
700, 701 & 702), CL-600-2D15
(Regional Jet Series 705), CL—-600—2D24
(Regional Jet Series 900), and CL-600—
2E25 (Regional Jet Series 1000)
airplanes. This proposed AD was
prompted by reports of power control
unit (PCU) rod end fractures due to
pitting corrosion. This proposed AD
would require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
This proposed AD would also require
detailed inspections of the elevator PCU
rod ends and applicable corrective
actions. This proposed AD would also
prohibit using certain aircraft
maintenance manual tasks. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by August 5, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Bombardier, Inc.,
400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; Widebody
Customer Response Center North
America toll-free telephone 1-866-538—
1247 or direct-dial telephone 1-514—
855-2999; fax 514—-855-7401; email
ac.yul@aero.bombardier.com; internet
http://www.bombardier.com. You may
view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0436; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Admin
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7323; fax 516—794-5531; email
9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0436; Product
Identifier 2019-NM-014—-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date

and may amend this NPRM because of
those comments.

The FAA will post all comments the
agency receives, without change, to
http://www.regulations.gov, including
any personal information you provide.
The FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
NPRM.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2018-29, dated November 2, 2018
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or ‘“‘the MCAI”’), to correct an unsafe
condition for certain Bombardier, Inc.,
Model CL-600-2B19 (Regional Jet
Series 100 & 440), CL-600-2C10
(Regional Jet Series 700, 701 & 702), CL—
600—2D15 (Regional Jet Series 705), CL—
600—2D24 (Regional Jet Series 900), and
CL-600—-2E25 (Regional Jet Series 1000)
airplanes. The MCAI states:

There have been several in-service reports
of Power Control Unit (PCU) rod end
fractures due to pitting corrosion.
Investigation revealed that the PCU rod end
spherical bearing could seize which, in turn,
could induce a bending moment on the PCU
output rod. This bending moment will
eventually fracture the rod end. It was also
noted that this failure mode typically occurs
within the first 6000 hours of aeroplane
operation.

This condition, if not corrected, could lead
to a disconnect between the PCU and the
control surface, potential loss of the control
surface function or inadequate flutter
suppression.

This [Canadian] AD mandates
incorporation of revised tasks into the
maintenance manuals for detailed
inspections of the PCU rod ends in order to
allow timely detection of pitting corrosion
[and would prohibit using certain aircraft
maintenance manual tasks].

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0436.

Related Service Information Under 1
CFR Part 51

Bombardier, Inc., has issued the
following service information.

Bombardier Service Bulletin 670BA—
27-074, dated June 22, 2017. This
service information describes
procedures for detailed inspections for
pitting and corrosion of the left and
right rod ends of the elevator PCUs and
to make sure that the spherical ball and
inner race of the rod ends move freely,
and applicable corrective actions.
Corrective actions include installing a
new PCU.


https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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The following tasks describe
operational checks of the elevator and
rudder control systems, and a detailed
inspection of the rudder PCU rod end
spherical ball.

e Task 27-20-00-13, Operational
Check of the Rudder Control System of
Section 3—Systems and Powerplant
Program, of the Bombardier Model CL—
600—2B19 Series 100/200/440
Maintenance Planning Manual, Low
Utilization Maintenance Program
(MRLUMP-001), CSP A—054—-009,
Revision 37, dated July 10, 2018
(“MRLUMP-001, Revision 37”).

e Task 27—23-01-01, Detailed
Inspection of the Rudder PCU Rod End
Spherical Ball, of MRLUMP-001,
Revision 37.

e Task 27-31-00-05, Operational
Check of the Elevator Control System, of
MRLUMP-001, Revision 37.

The following tasks describe
operational tests of the elevator and
rudder control systems, and a detailed
inspection of the rudder PCU rod end
spherical ball.

e Task 27-20-00-13, Operational
Test of the Rudder Control System, of
Section 3—Systems and Powerplant
Program, of the Bombardier Model CL—
600—2B19 Series 100/200/440
Maintenance Planning Manual, Low
Utilization Maintenance Program
(MRLUMP-002), CSP A—054—-060,
Revision 37, dated July 10, 2018
(“MRLUMP-002, Revision 37”).

e Task 27-23-01-01, Detailed
Inspection of the Rudder PCU Rod End
Spherical Ball, of MRLUMP-002,
Revision 37.

e Task 27-31-00-05, Operational
Test of the Elevator Control System, of
MRLUMP-002, Revision 37.

The following tasks describe
operational tests of the elevator and
rudder PCUs, and a detailed inspection
of the elevator PCU rod end spherical
ball.

e Task 27-20-00-106, Operational
Test of the Rudder PCUs (Duplicate
CMR 27-20-00-106), of Section 3—
Systems/Power Plant Tasks, of the
Bombardier Model CL-600-2C10, CL-
600-2D15, CL-600-2D24, Series 700/
705/900 Maintenance Planning Manual,
Low Utilization Maintenance Program
(LUMP), CSP BC-116, Revision 15,
dated May 25, 2017 (“LUMP, Revision
15”).

e Task 273000-207, Operational Test
of the Elevator Power-Control Units
(PCUs), of LUMP, Revision 15.

e Task 273000-215, Detailed
Inspection of the Elevator PCU Rod End
Spherical Ball, of LUMP, Revision 15.

The following task describes an
operational check of each elevator PCU.

e Task 273000-207, Operational
Check of each Elevator PCU, of Subject
1-27, of Section 1, Systems and
Powerplant Program, Volume 1 of Part
1, Maintenance Review Board Report,
Revision 18, dated July 25, 2018, of the
Bombardier Model CL-600-2C10, CL—-
600-2D15, CL-600-2D24, and CL-600—
2E25 Series 700/705/900/1000
Maintenance Requirements Manual,
CSP B-053.

This service information is reasonably
available because the interested parties
have access to it through their normal

course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is proposing this AD because the FAA
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design.

Proposed Requirements of This NPRM

This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations and to
prohibit using certain aircraft
maintenance manual tasks.
Additionally, this proposed AD would
require detailed inspections for pitting
and corrosion of the left and right rod
ends of the elevator PCUs and to make
sure that the spherical ball and inner
race of the rod ends move freely, and
applicable corrective actions.

Costs of Compliance

The FAA estimates that this proposed
AD affects 1,008 airplanes of U.S.
registry. The FAA estimates the
following costs to comply with this
proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS *

Cost per Cost on U.S.
Labor cost Parts cost product operators
9 WOrk-hours X $85 PEr NOUI = $765 .....ccueccuiieieieeieeieete ettt ettt et ae s nas $0 $765 $771,120

*Table does not include estimated costs for revising the maintenance or inspection program.

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the FAA
recognizes that this number may vary
from operator to operator. In the past,
the FAA has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the FAA estimates
the total cost per operator to be $7,650
(90 work-hours x $85 per work-hour).

The FAA has received no definitive
data that would enable the agency to
provide cost estimates for the on-
condition actions specified in this
proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in

Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
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FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc.: Docket No. FAA-2019—
0436; Product Identifier 2019-NM—-014—
AD.

(a) Comments Due Date

The FAA must receive comments by
August 5, 2019.

(b) Affected ADs
None.
(c) Applicability

This AD applies to Bombardier, Inc.,
airplanes, certificated in any category, as

identified in paragraphs (c)(1) through (c)(4)
of this AD.

(1) Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes, serial numbers
7003 and subsequent.

(2) Model CL-600-2C10 (Regional Jet
Series 700, 701 & 702) airplanes, serial
numbers 10002 through 10999 inclusive.

(3) Model CL-600-2D15 (Regional Jet
Series 705) and CL-600-2D24 (Regional Jet
Series 900) airplanes, serial numbers 15001
through 15990 inclusive.

(4) Model CL-600-2E25 (Regional Jet
Series 1000) airplanes, serial numbers 19001
through 19990 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by reports of power
control unit (PCU) rod end fractures due to
pitting corrosion. The FAA is issuing this AD
to address this condition, which, if not
detected and corrected, could lead to a
disconnect between the PCU and the control
surface, resulting in potential loss of the
control surface function or inadequate flutter
suppression.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision for Certain Airplanes Operating
Under the Low Utilization Maintenance
Program (LUMP)

(1) For Model CL-600-2B19 airplanes
operating under the LUMP: Within 90 days
after the effective date of this AD, revise the
existing maintenance or inspection program,
as applicable, to incorporate the information
specified in paragraphs (g)(1)(i) through
(g)(1)(vi) of this AD. The initial compliance
time for accomplishing the actions is within
90 days after the effective date of this AD; or
within the applicable interval specified in
Section 3—Systems and Powerplant Program,
of the Bombardier Model CL-600-2B19
Series 100/200/440 Maintenance Planning
Manual, Low Utilization Maintenance
Program (MRLUMP-001), CSP A-054-009,
Revision 37, dated July 10, 2018
(“MRLUMP-001, Revision 37”); or Section
3—Systems and Powerplant Program, of the
Bombardier Model CL-600-2B19 Series 100/
200/440 Maintenance Planning Manual, Low
Utilization Maintenance Program (MRLUMP—
002), CSP A-054-060, Revision 37, dated
July 10, 2018 (“MRLUMP-002, Revision
377), after the effective date of this AD;
whichever occurs later.

(i) Task 27—-20-00-13, Operational Check
of the Rudder Control System, of MRLUMP—
001, Revision 37.

(ii) Task 27—23-01-01, Detailed Inspection
of the Rudder PCU Rod End Spherical Ball,
of MRLUMP-001, Revision 37.

(iii) Task 27-31-00-05, Operational Check
of the Elevator Control System, of MRLUMP—
001, Revision 37.

(iv) Task 27-20-00-13, Operational Test of
the Rudder Control System, of MRLUMP—
002, Revision 37.

(v) Task 27-23-01-01, Detailed Inspection
of the Rudder PCU Rod End Spherical Ball,
of MRLUMP-002, Revision 37.

(vi) Task 27-31-00-05, Operational Test of
the Elevator Control System, of MRLUMP—
002, Revision 37.

(2) For Model CL-600-2C10 airplanes
having serial numbers 10004, 10040, 10043,
10052, 10100, 10164, 10183, 10187, 10204,
10206, 10217, 10247, 10289, 10332, and
10343 operating under the LUMP; and Model
CL-600-2D15 and CL-600—2D24 airplanes
having serial numbers 15158, 15278, and
15370 operating under the LUMP: Within 30
days from the effective date of this AD, revise
the existing maintenance or inspection
program, as applicable, to incorporate the
information specified in paragraphs (g)(2)(i)
through (g)(2)(iii) of this AD. The initial
compliance time for accomplishing the
actions is within 30 days after the effective
date of this AD; or within the applicable
interval specified in Section 3—Systems/
Power Plant Tasks, of the Bombardier Model
CL-600-2C10, CL-600-2D15, CL-600-2D24,
Series 700/705/900 Maintenance Planning
Manual, Low Utilization Maintenance
Program (LUMP), CSP BC-116, Revision 15,
dated May 25, 2017 (“LUMP, Revision 15”),
after the effective date of this AD; whichever
occurs later.

(i) Task 27—20-00-106, Operational Test of
the Rudder PCUs (Duplicate CMR 27-20-00—
106), of LUMP, Revision 15.

(ii) Task 273000-207, Operational Test of
the Elevator Power-Control Units (PCUs), of
LUMP, Revision 15.

(iii) Task 273000-215, Detailed Inspection
of the Elevator PCU Rod End Spherical Ball,
of LUMP, Revision 15.

(h) Maintenance or Inspection Program
Revision for Certain Airplanes That Are Not
Operating Under the LUMP

For Model CL-600-2C10, CL-600-2D15,
CL-600-2D24, and CL-600—-2E25 airplanes
that are not operating under the LUMP:
Within 30 days from the effective date of this
AD, revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in task
273000-207, Operational Check of each
Elevator PCU, of Subject 1-27, of Section 1,
Systems and Powerplant Program, Volume 1
of Part 1, Maintenance Review Board Report,
Revision 18, dated July 25, 2018, of the
Bombardier Model CL-600-2C10, CL-600—
2D15, CL-600-2D24, and CL-600-2E25
Series 700/705/900/1000 Maintenance
Requirements Manual, CSP B-053, (“CSP B-
053, Revision 18”). The initial compliance
time for accomplishing the actions is within
30 days after the effective date of this AD; or
within the applicable interval specified in
CSP B—053, Revision 18, after the effective
date of this AD; whichever occurs later.

(i) No Alternative Actions or Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) or (h) of this AD,
no alternative actions (e.g., inspections) or
intervals may be used unless the actions and
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (n)(1) of this AD.
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(j) First Inspection of the Elevator PCU Rod
End for Certain Airplanes

For Model CL-600-2C10, CL-600-2D15,
CL-600-2D24, and CL-600—-2E25 airplanes
that are not operating under the LUMP, and
that have accumulated less than 6,000 total

flight hours as of the effective date of this
AD: Within the compliance time indicated in
figure 1 to paragraph (j) of this AD, perform
a detailed inspection for pitting and
corrosion of the left and right rod ends of the
elevator PCUs and to make sure that the
spherical ball and inner race of the rod ends

move freely, and do all applicable corrective
actions, in accordance with paragraph 2.B. of
the Accomplishment Instructions of
Bombardier Service Bulletin 670BA—-27-074,
dated June 22, 2017. Do all applicable
corrective actions before further flight.

Figure 1 to paragraph (j) — First Inspection Compliance Times

Date of this AD

Total Flight Hours as of the Effective

Compliance Time

Less than 800 total flight hours

flight hours

After the airplane accumulates 1,000 total
flight hours, but not to exceed 1,400 total

800 or more total flight hours and less
than 6,000 total flight hours

date of this AD

Within 880 flight hours from the effective

(k) Second Inspection of the Elevator PCU
Rod End for Certain Airplanes

(1) For Model CL-600-2C10, CL-600—
2D15, CL-600-2D24, and CL-600-2E25
airplanes that are not operating under the
LUMP, and that have accumulated 2,600 total
flight hours or less at the time of the
inspection required by paragraph (j) of this
AD: Before the accumulation of 3,400 total
flight hours, perform an additional detailed
inspection for pitting and corrosion of the left
and right rod ends of the elevator PCUs and
to make sure that the spherical ball and inner
race of the rod ends move freely, and do all
applicable corrective actions, in accordance
with paragraph 2.B. of the Accomplishment
Instructions of Bombardier Service Bulletin
670BA—27-074, dated June 22, 2017. Do all
applicable corrective actions before further
flight.

(2) For airplanes that have accumulated
more than 2,600 total flight hours at the time
of the inspection required by paragraph (j) of
this AD: A second inspection is not
applicable.

(1) No Inspection for Certain Airplanes

The requirements of paragraphs (j) and (k)
are not applicable to airplanes that have
accumulated 6,000 total flight hours or more
as of the effective date of this AD.

(m) Service Information Prohibition for
Certain Airplanes

For all Model CL-600-2B19 airplanes:
After 30 days from the effective date of this
AD, this AD prohibits the use of the aircraft
maintenance manual (AMM) tasks specified
in paragraphs (m)(1) through (m)(3) of this
AD.

(1) Task 10-12—00-550-804, Short-Term
Storage Return-to-Service Maintenance
Checks, of the Bombardier CL-600-2B19
Series 100/200/440 AMM, CSP A-001,
Revision 55, dated April 10, 2017, or earlier
revisions of this task.

(2) Task 27—23-01-220-801, Detailed
Inspection of the Rudder PCU Rod End

Spherical Ball, of the Bombardier CL-600—
2B19 Series 100/200/440 AMM, CSP A-001,
Revision 54, dated October 10, 2016, or
earlier revisions of this task.

(3) Task 27—33-01-220-801, Detailed
Inspection of the Elevator PCU Rod End
Spherical Ball, of the Bombardier CL-600—
2B19 Series 100/200/440 AMM, CSP A-001,
Revision 54, dated October 10, 2016, or
earlier revisions of this task.

(n) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design

Approval Organization (DAO). If approved by

the DAO, the approval must include the
DAO-authorized signature.

(o) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian

AD CF-2018-29, dated November 2, 2018,
for related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0436.

(2) For more information about this AD,
contact Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Admin Services
Section, FAA, New York ACO Branch, 1600
Stewart Avenue, Suite 410, Westbury, NY
11590; telephone 516-228-7323; fax 516—
794-5531; email 9-avs-nyaco-cos@faa.gov.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; Widebody Customer Response
Center North America toll-free telephone 1—
866-538-1247 or direct-dial telephone 1—
514-855-2999; fax 514—855—7401; email
ac.yul@aero.bombardier.com; internet http://
www.bombardier.com. You may view this
service information at the FAA, Transport
Standards Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

Issued in Des Moines, Washington, on June
12, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-13051 Filed 6—-20-19; 8:45 am]|
BILLING CODE 4910-13-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 15
[Docket No. FDA-2019-N-2514]

Standards for Future Opioid Analgesic
Approvals and Incentives for New
Therapeutics To Treat Pain and
Addiction; Public Hearing

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification of public hearing;
request for comments.

SUMMARY: The Food and Drug
Administration (FDA, Agency, we) is
holding a public hearing on September
17, 2019, entitled “Standards for Future
Opioid Analgesic Approvals and
Incentives for New Therapeutics to
Treat Pain and Addiction.” The Agency
today is issuing a draft guidance on the
application of FDA’s existing benefit-
risk assessment framework to
applications for approval of opioid
analgesic drugs. This public hearing is
intended to receive stakeholder input on
the approval process for new opioids
and how FDA might best consider the
existing armamentarium of therapies,
among other factors, in reviewing
applications for new opioids to treat
pain. FDA also seeks input on potential
new preapproval incentives aimed at
fostering the development of new
therapeutics to treat pain, as well as
new treatments for addiction.

DATES: The public hearing will be held
on September 17, 2019, from 9 a.m. to

5 p.m. The public hearing may be
extended or may end early depending
on the level of public participation.
Persons can attend the event in person
or via webcast. In-person attendees can
also request to give a formal
presentation or to speak during the open
public comment portion of the hearing.
Section II provides attendance and
registration information. Electronic or
written comments will be accepted after
the public hearing until November 18,
2019.

ADDRESSES: The public hearing will be
held at the FDA White Oak Campus,
10903 New Hampshire Ave., Building
31 Conference Center, the Great Room
(Rm. 1503 B/C), Silver Spring, MD
20993-0002. Entrance for public hearing
participants (non-FDA employees) is
through Building 1, where routine
security check procedures will be
performed. For parking and security
information, please refer to https://
www.fda.gov/AboutFDA/

WorkingatFDA/BuildingsandFacilities/
WhiteOakCampusInformation/
ucm241740.htm.

You may submit comments as
follows. Please note that late, untimely
filed comments will not be considered.
Electronic comments must be submitted
on or before November 18, 2019. The
https://www.regulations.gov electronic
filing system will accept comments
until 11:59 p.m. Eastern Time at the end
of November 18, 2019. Comments
received by mail/hand delivery/courier
(for written/paper submissions) will be
considered timely if they are
postmarked or the delivery service
acceptance receipt is on or before that
date. You may submit comments as
follows:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see “Written/Paper
Submissions” and ‘“‘Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

¢ Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked, and
identified as confidential if submitted as
detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—

2019-N-2514 for “Standards for Future
Opioid Analgesic Approvals and
Incentives for New Therapeutics to
Treat Pain and Addiction; Public
Hearing.” Received comments will be
placed in the docket and, except for
those submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://www.fda.gov/
regulatoryinformation/dockets/
default.htm.

Docket: For access to the docket to
read background documents or the
received electronic and written/paper
comments, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Nicole Zelenak, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 22, Rm. 6249,
Silver Spring, MD 20993, 301-796—
9030; nicole.zelenak@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
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I. Background

The Substance Use-Disorder
Prevention that Promotes Opioid
Recovery and Treatment for Patients
and Communities Act (or SUPPORT for
Patients and Communities Act) ! was
signed into law on October 24, 2018.
One provision of this law requires FDA
to hold not less than one public meeting
to address the challenges and barriers of
developing non-addictive medical
products intended to treat acute or
chronic pain or addiction, which may
include the manner in which the risks
of abuse or misuse of a controlled
substance may be incorporated into the
benefit-risk assessment for new drug
approvals under section 505(d) and (e)
of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 355(d) and (e)).2

All opioids approved to treat pain are
controlled substances. They are a
crucial component of the
armamentarium available for treatment
of pain, but they carry serious risks of
addiction, overdose, and death. Potent
novel analgesics that do not carry these
risks could significantly reduce or even
obviate the need for opioid analgesics,
but development of such drugs has
remained elusive. FDA is optimistic that
the enormous societal need, and the
efforts of all stakeholders to meet that
need, will drive scientific advances in
the development of novel, safer
analgesics. In the meantime, however,
opioid analgesics are likely to remain a
necessary part of medical practice
despite their risks. FDA’s goal is to
regulate opioid analgesics in such a way
as to reduce their serious risks to the
greatest extent possible, while ensuring
their continued availability to the
patients who need them.

Under our existing authorities, FDA
determines whether each new drug
application—including each new opioid
drug application—meets applicable
standards for safety and effectiveness. In
applying these standards, FDA evaluates
whether the benefits of the drug
outweigh its risks. Benefit-risk
assessment is the foundation of FDA’s
regulatory review of human drugs and
biologics. It reflects the Agency’s
consideration of the evidence,
identification of uncertainties, and the
reasoning the Agency uses to make
specific regulatory decisions, including
product approvals. Additionally, the
benefit-risk assessment for a particular
medical product serves as a tool for
communicating the Agency’s findings
about the product.

FDA today issued a draft guidance on
the application of FDA’s benefit-risk

1Public Law 115-271.
2]d., section 3001(a).

assessment framework to applications
for approval of opioid analgesic drugs
entitled “Opioid Analgesic Drugs:
Considerations for Benefit-Risk
Assessment Framework—Guidance for
Industry.” This draft guidance discusses
the Agency’s application of the existing
benefit-risk assessment framework,
which takes into account not only the
benefits and risks of a proposed new
opioid to patients when used as
prescribed, but also the effectiveness
and safety of the proposed product
relative to currently available analgesics
as well as the public health impact of
anticipated inappropriate use.
Comments on that draft guidance may
be submitted to the docket number for
the draft guidance, FDA-2019-D-1536.
Comments are requested to be submitted
by [enter DATE that is 60 days after
issuance of the draft guidance] to ensure
that your comments will be considered
before finalization of the guidance.

The existing benefit-risk assessment
process has been, and continues to be,

a comprehensive and effective
mechanism for evaluating all new drug
approvals, including new opioid
approvals. Given the current opioid
crisis, however, it is critical that FDA
explore every possible option for
effectively responding to opioid misuse
and abuse. To this end, the Agency is
announcing this public hearing to gather
input on additional factors the Agency
could consider during the approval
process for new opioid therapies. For
example, should a new opioid analgesic
be required to demonstrate an advantage
over existing drugs to justify its addition
to the market? If so, what new
authorities would FDA need to impose
such a requirement? What other new
authorities might FDA need to fully
assess candidate opioid analgesics given
their serious risks and the societal
impact of opioids overall?

As noted above, potent novel
analgesics that do not carry the serious
risks of existing opioids could greatly
reduce or even eliminate the need for
opioid analgesics in the armamentarium
of drugs available to treat serious pain.
In addition, there is an urgent need for
new and better treatment options for
opioid use disorder. Accordingly, FDA
is also considering whether new
preapproval incentives (in addition to
existing incentives, such as
breakthrough designation) are needed to
better support and encourage
development of all therapeutics (opioid
or non-opioid drugs, biological
products, or devices) intended to treat
pain or addiction. Such new incentives
could be tailored to the development of
novel analgesics and could include,
among other things, an FDA

commitment to hold a series of meetings
and provide written feedback at various
stages of product development, with a
firm seeking approval of a product with
the potential to offer an advantage
relative to existing products indicated to
treat pain or addiction. We invite
comment on potential new incentives as
discussed below.

II. Topics for Discussion at the Public
Hearing

FDA is seeking feedback from a broad
group of stakeholders, both private and
public, who are working on the
challenges of improving pain
management and addressing the opioid
crisis. Some questions for consideration
at the public hearing are provided
below. We welcome input on other
relevant issues as well.

1. Does the current statutory and
regulatory framework, including the
benefit-risk assessment described in the
recently issued draft guidance, allow for
an adequate evaluation of applications
for new opioid analgesics, or are new
authorities required? If new authorities
are required, please expand on what
should be added to the existing
statutory and regulatory paradigm.

2. Should sponsors of new opioid
analgesics be required to demonstrate
some comparative advantage relative to
existing analgesics? If so, what new
authorities would be necessary to
impose a comparative advantage
requirement for opioid analgesics?

3. If so, how should that comparative
advantage be defined?

a. Can it be quantified?

b. Should the assessment encompass
any potential comparative advantage,
including, e.g., safety advantages that
reduce the prevalence or consequences
of abuse or misuse by non-patient
populations?

c. For any given application, to which
existing products should the proposed
new product be required to demonstrate
comparative advantage? Any other
opioid approved for the same analgesic
indication(s) for which approval is
sought? What are the implications if the
new product only offers a comparative
advantage over some of the other opioid
products approved for the same
indication(s)?

4. If a showing of comparative
advantage were made a requirement for
approval of new opioid analgesics,
could a proposed product meet this
standard even if the product also carried
additional or novel risks compared to
existing products?

5. If a showing of comparative
advantage were made a requirement for
approval of new opioid analgesics,
should there be any exceptions, for
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example with regard to medically
necessary drugs in shortage?

6. If a showing of comparative
advantage were made a requirement for
approval of new opioid analgesics, what
would be the impact on development of
such products?

7. 1t a showing of comparative
advantage were made a requirement for
approval of new opioid analgesics, what
would be the impact on patients,
providers, and on the public health
generally? Please consider that the
existing opioid market consists largely
of relatively inexpensive generic drugs.

8. In what other ways should FDA be
considering the existing armamentarium
of therapies to treat pain when
reviewing an application for the
approval of a new opioid analgesic? To
what extent would new authorities be
required?

9. Please comment on whether new
pre-approval incentives are needed to
better support and encourage
development of therapeutics intended to
treat pain or addiction. If so, what new
incentives would be most effective, and
what new authorities might FDA need
to offer them? If the new incentives are
offered through a designation process
(analogous to breakthrough
designation), what should be the criteria
for designation?

Registration and Requests for Oral
Presentations: The FDA Conference
Center at the White Oak location is a
Federal facility with security procedures
and limited seating. Attendees can
register at https://www.eventbrite.com/
e/fda-standards-for-future-opioid-
therapy-approvals-part-15-meeting-
tickets-60645674846. Attendees have
the following options:

e Presenter—Presenters will give a
timed presentation followed by a timed
question and answer period by the
panel. The presentation time allotted
will be approximately 10 minutes, but
this is subject to change based on the
number of presenters who register.
Presenters can opt to use a presentation
slide deck. Presenters must register no
later than August 9, 2019. Slide decks
are due to CDER-PublicMeeting@
fda.hhs.gov in PDF or PowerPoint
format no later than August 23, 2019. If
presenters choose to not use a slide
deck, they are requested to submit a
single slide with name of presentation
and contact information by September
6, 2019.

¢ Open Public Commenter—Open
public commenters will provide a timed
oral testimony. The comment time
allotted will be approximately 3
minutes, but this is subject to change
based on the number or commenters
who register. Open public commenters

shall not have presentation materials or
a question and answer period with the
panel. Commenters must register no
later than September 10, 2019.

e In-Person Attendee—In-person
attendees will attend the meeting at the
FDA White Oak facility.

e Webcast Attendee—For those
unable to attend in person, FDA will
provide a live webcast of the hearing.
Webcast attendees will be provided
with a link via email to use to view the
streaming webcast of the public hearing.

Attendees shall register for only one
person. Those without internet or email
access can register and/or request to
participate as an open public hearing
speaker or a formal presenter by
contacting Nicole Zelenak by the above
dates (see FOR FURTHER INFORMATION
CONTACT).

FDA will try to accommodate all
persons who wish to register.
Registration may close early if slots are
full. Individuals and organizations with
common interests may consolidate or
coordinate their presentations and
request time for a joint presentation.
Individual organizations are limited to a
single presentation slot. FDA will notify
registered Presenters of their scheduled
presentation times no later than 1 week
prior to the meeting. The time allotted
for each presentation will depend on the
number of individuals who wish to
speak. Persons registered to present are
encouraged to arrive at the hearing room
early and check in at the onsite
registration table to confirm their
designated presentation time. Actual
presentation times, however, may vary
based on how the meeting progresses in
real time. An agenda for the hearing and
any other background materials will be
made available 5 days before the hearing
at https://www.fda.gov/drugs/
development-approval-process-drugs/
standards-future-opioid-therapy-
approvals-09172019-09172019.

If you need special accommodations
because of a disability, please contact
Nicole Zelenak (see FOR FURTHER
INFORMATION CONTACT) at least 7 days
before the hearing.

Transcripts: Please be advised that as
soon as a transcript is available, it will
be accessible at https://
www.regulations.gov. It may be viewed
at the Dockets Management Staff (see
Comments). A transcript will also be
available in either hard copy or on CD—
ROM, after submission of a Freedom of
Information request. The Freedom of
Information office address is available
on the Agency’s website at https://
www.fda.gov.

III. Notice of Hearing Under 21 CFR
Part 15

The Commissioner of Food and Drugs
is announcing that the public hearing
will be held in accordance with 21 CFR
part 15. The hearing will be conducted
by a presiding officer, who will be
accompanied by FDA senior
management from the Office of the
Commissioner, the Center for Drug
Evaluation and Research, Center for
Biologics Evaluation and Research, and
the Center for Devices and Radiological
Health. Under § 15.30(f), the hearing is
informal and the rules of evidence do
not apply. No participant may interrupt
the presentation of another participant.
Only the presiding officer and panel
members can pose questions; they can
question any person during or at the
conclusion of each presentation. Public
hearings under part 15 are subject to
FDA'’s policy and procedures for
electronic media coverage of FDA’s
public administrative proceedings (21
CFR part 10, subpart C). Under § 10.205,
representatives of the media may be
permitted, subject to certain limitations,
to videotape, film, or otherwise record
FDA'’s public administrative
proceedings, including presentations by
participants. Persons attending FDA’s
public hearings are advised that FDA is
not responsible for providing access to
electrical outlets. The hearing will be
transcribed as stipulated in § 15.30(b)
(see Transcripts). To the extent that the
conditions for the hearing, as described
in this notice, conflict with any
provisions set out in part 15, this notice
acts as a waiver of those provisions as
specified in § 15.30(h).

Dated: June 17, 2019.

Lowell J. Schiller,

Principal Associate Commissioner for Policy.
[FR Doc. 2019-13219 Filed 6-20-19; 8:45 am]
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SUMMARY: This document contains
proposed regulations regarding the
treatment of domestic partnerships for
purposes of determining amounts
included in the gross income of their
partners with respect to foreign
corporations. In addition, this document
contains proposed regulations under the
global intangible low-taxed income
provisions regarding gross income that
is subject to a high rate of foreign tax.
The proposed regulations would affect
United States persons that own stock of
foreign corporations through domestic
partnerships and United States
shareholders of foreign corporations.
DATES: Written or electronic comments
and requests for a public hearing must
be received by September 19, 2019.
ADDRESSES: Send submissions to:
Internal Revenue Service,
CC:PA:LPD:PR (REG-101828-19), Room
5203, Post Office Box 7604, Ben
Franklin Station, Washington, DC
20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-101828-19),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20024, or sent
electronically, via the Federal
eRulemaking Portal at
www.regulations.gov (indicate IRS and
REG-101828-19).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations
under §§1.951-1, 1.956-1, and 1.958-1,
Joshua P. Roffenbender at (202) 317—
6934; concerning the proposed
regulations under §§ 1.951A-0, 1.951A—
2,1.951A-7, and 1.954-1, Jorge M.
Oben at (202) 317—6934; concerning the
proposed regulations under § 1.1502-51,
Katherine H. Zhang at (202) 317-6848 or
Kevin M. Jacobs at (202) 317-5332;
concerning submissions of comments or
requests for a public hearing, Regina
Johnson at (202) 317-6901 (not toll free
numbers).

SUPPLEMENTARY INFORMATION:

Background

I. Subpart F Before Enactment of
Section 951A

The Revenue Act of 1962 (the “1962
Act”), Public Law 87-834, sec. 12, 76
Stat. at 1006, enacted subpart F of part
III, subchapter N, chapter 1 of the 1954
Internal Revenue Code (“subpart F”’), as
amended. See sections 951 through 965
of the Internal Revenue Code (‘“Code’’).1
Congress created the subpart F regime to
limit the use of corporations organized
in low-tax jurisdictions for the purposes

1Except as otherwise stated, all section references
in this preamble are to the Internal Revenue Code.

of obtaining indefinite deferral of U.S.
tax on certain earnings—generally
earnings that are passive or highly
mobile—that would otherwise be
subject to Federal income tax. H.R. Rep.
No. 1447 at 57-58 (1962); S. Rep. No.
1881 at 78-80 (1962). Subpart F
generally requires a United States
shareholder (as defined in section
951(b)) (“U.S. shareholder”) to include
in its gross income (‘“‘subpart F
inclusion”) its pro rata share of subpart
F income (as defined in section 952)
earned by a controlled foreign
corporation (“CFC”) (as defined in
section 957(a)) and its pro rata share of
earnings and profits (“E&P”) invested in
certain United States property by the
CFC. See section 951(a)(1)(A) and (B)
and section 956(a). For purposes of both
section 951(a)(1)(A) and (B), the
determination of a U.S. shareholder’s
pro rata share of any amount with
respect to a CFC is determined by
reference to the stock of the CFC that the
shareholder owns (within the meaning
of section 958(a)). See sections 951(a)(1)
and (2) and 956(a).

Section 957(a) defines a CFC as any
foreign corporation if U.S. shareholders
own (within the meaning of section
958(a)), or are considered as owning by
applying the ownership rules of section
958(b), more than 50 percent of the total
combined voting power or value of
stock of such corporation on any day
during the taxable year of such foreign
corporation. Section 951(b) defines a
U.S. shareholder of a foreign
corporation as a United States person
(“U.S. person”) that owns (within the
meaning of section 958(a)), or is
considered as owning by applying the
ownership rules of section 958(b), at
least 10 percent of the total combined
voting power or value of stock of the
foreign corporation. Section 957(c)
generally defines a U.S. person by
reference to section 7701(a)(30), which
defines a U.S. person as a citizen or
resident of the United States, a domestic
partnership, a domestic corporation,
and certain estates and trusts.

Stock owned within the meaning of
section 958(a) is stock owned directly
and stock owned indirectly under
section 958(a)(2). Section 958(a)(2)
provides that stock owned, directly or
indirectly, by or for a foreign
corporation, foreign partnership, foreign
trust, or foreign estate is considered to
be owned proportionately by its
shareholders, partners, or beneficiaries.
Section 958(a)(2) does not provide rules
addressing stock owned by domestic
entities, including domestic
partnerships.

Section 958(b) provides in relevant
part that the constructive ownership

rules of section 318(a) apply, with
certain modifications, for purposes of
determining whether any U.S. person is
a U.S. shareholder or any foreign
corporation is a CFC. These rules apply
to treat a person as owning the stock
owned, directly or indirectly, by another
person, generally without regard to
whether the person to or from which
stock is attributed is domestic or
foreign. In particular, section
318(a)(2)(A) provides in relevant part
that stock owned, directly or indirectly,
by or for a partnership is considered as
owned proportionately by its partners,
and section 318(a)(3)(A) provides that
stock owned, directly or indirectly, by
or for a partner is considered as owned
by the partnership. Further, in
determining stock treated as owned by
partners of a partnership under section
318(a)(2)(A), section 958(b)(2) provides
in relevant part that a partnership that
owns, directly or indirectly, more than
50 percent of the voting power of a
corporation is considered as owning all
the stock entitled to vote. However, a
U.S. person that is a U.S. shareholder of
a CFC by reason of constructive
ownership under section 958(b), but
that does not own stock in the CFC
within the meaning of section 958(a),
does not have a subpart F inclusion
with respect to the CFC.

II. Treatment of Domestic Partnerships
as Entities or Aggregates of Their
Partners, in General

For purposes of applying a particular
provision of the Code, a partnership
may be treated as either an entity
separate from its partners or as an
aggregate of its partners. Under an
aggregate approach, the partners of a
partnership, and not the partnership, are
treated as owning the partnership’s
assets and conducting the partnership’s
operations. Under an entity approach,
the partnership is respected as separate
and distinct from its partners, and
therefore the partnership, and not the
partners, is treated as owning the
partnership’s assets and conducting the
partnership’s operations. Based upon
the authority of subchapter K and the
policies underlying a particular
provision of the Code, a partnership is
treated as an aggregate of its partners or
as an entity separate from its partners,
depending on which characterization is
more appropriate to carry out the scope
and purpose of the Code provision. See
H.R. Rep. No. 83-2543, at 59 (1954)
(Conf. Rep.) (“Both the House
provisions and the Senate amendment
provide for the use of the ‘entity’
approach in the treatment of
transactions between a partner and a
partnership . . . . No inference is
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intended, however, that a partnership is
to be considered as a separate entity for
the purpose of applying other
provisions of the internal revenue laws
if the concept of the partnership as a
collection of individuals is more
appropriate for such provisions.”). See
also Casel v. Commissioner, 79 T.C. 424,
433 (1982) (“When the 1954 Code was
adopted by Congress, the conference
report . . . clearly stated that whether
an aggregate or entity theory of
partnerships should be applied to a
particular Code section depends upon
which theory is more appropriate to
such section.”); Holiday Village
Shopping Center v. United States, 5 Cl.
Ct. 566, 570 (1984), aff’d 773 F.2d 276
(Fed. Cir. 1985) (“[TThe proper inquiry
is not whether a partnership is an entity
or an aggregate for purposes of applying
the internal revenue laws generally, but
rather which is the more appropriate
and more consistent with Congressional
intent with respect to the operation of
the particular provision of the Internal
Revenue Code at issue.”); §1.701—
2(e)(1) (““The Commissioner can treat a
partnership as an aggregate of its
partners in whole or in part as
appropriate to carry out the purpose of
any provision of the Internal Revenue
Code. . . .”).

Consistent with this authority under
subchapter K, the Treasury Department
and the IRS have adopted an aggregate
approach to partnerships to carry out
the purpose of various provisions,
including international provisions, of
the Code. For example, regulations
under section 871 treat domestic and
foreign partnerships as aggregates of
their partners in applying the 10 percent
shareholder test of section 871(h)(3) to
determine whether interest paid to a
partnership would be considered
portfolio interest under section
871(h)(2). See §1.871-14(g)(3)(i). An
aggregate approach to partnerships was
also adopted in regulations issued under
section 367(a) to address the transfer of
property by a domestic or foreign
partnership to a foreign corporation in
an exchange described in section
367(a)(1). See §1.367(a)-1T(c)(3)(1)(A).
Similarly, the Treasury Department and
the IRS adopted an aggregate approach
to foreign partnerships for purposes of
applying the regulations under section
367(b). See §1.367(b)-2(k); see also
§§1.367(e)-1(b)(2) (treating stock and
securities of a distributing corporation
owned by or for a partnership (domestic
or foreign) as owned proportionately by
its partners) and 1.861-9(e)(2) (requiring
certain corporate partners to apportion
interest expense, including the partner’s
distributive share of partnership interest

expense, by reference to the partner’s
assets).

III. Treatment of Domestic Partnerships
as Entities or Aggregates for Purposes of
Subpart F Before the Tax Cuts and Jobs
Act

Since the enactment of subpart F,
domestic partnerships have generally
been treated as entities, rather than as
aggregates of their partners, for purposes
of determining whether U.S.
shareholders own more than 50 percent
of the stock (by voting power or value)
of a foreign corporation and thus
whether a foreign corporation is a CFC.
See §1.701-2(f), Example 3 (concluding
that a foreign corporation wholly owned
by a domestic partnership is a CFC for
purposes of applying the look-through
rules of section 904(d)(3)). In addition,
domestic partnerships have generally
been treated as entities for purposes of
treating a domestic partnership as the
U.S. shareholder that has the subpart F
inclusion with respect to such foreign
corporation. But cf. §§1.951-1(h) and
1.965-1(e) (treating certain domestic
partnerships owned by CFCs as foreign
partnerships for purposes of
determining the U.S. shareholder that
has the subpart F inclusion with respect
to CFCs owned by such domestic
partnerships). If a domestic partnership
is treated as the U.S. shareholder with
the subpart F inclusion, then each
partner of the partnership has a
distributive share of the partnership’s
subpart F inclusion, regardless of
whether the partner itself is a U.S.
shareholder. See section 702.

This entity treatment is consistent
with the inclusion of a domestic
partnership in the definition of a U.S.
person in section 7701(a)(30), which
term is used in the definition of U.S.
shareholder by reference to section
957(c). It is also consistent with the
legislative history to section 951, which
describes domestic partnerships as
being included within the definition of
a U.S. person and, therefore, a U.S.
shareholder. See, for example, S. Rep.
No. 1881 at 80 n.1 (1962) (“U.S.
shareholders are defined in the bill as
‘U.S. persons’ with 10-percent
stockholding. U.S. persons, in general,
are U.S. citizens and residents and
domestic corporations, partnerships and
estates or trusts.”). Furthermore, entity
treatment is consistent with sections
958(b) and 318(a)(3)(A), which treat a
partnership (including a domestic
partnership) as owning the stock owned
by its partners for purposes of
determining whether the foreign
corporation is owned more than 50
percent by U.S. shareholders.

In contrast to the historical treatment
of domestic partnerships as entities for
purposes of subpart F, foreign
partnerships are generally treated as
aggregates of their partners for purposes
of determining stock ownership under
section 958(a). See section 958(a)(2).
Accordingly, whether a foreign
corporation owned by a foreign
partnership is a CFC is determined
based on the proportionate amount of
stock owned by domestic partners of the
partnership and, if the foreign
corporation is a CFC, partners that are
U.S. shareholders have the subpart F
inclusion with respect to the CFC.

IV. Section 951A

A. In general

The Tax Cuts and Jobs Act, Public
Law 115-97 (the “Act”) established a
participation exemption system for the
taxation of certain foreign income by
allowing a domestic corporation a 100
percent dividends received deduction
for the foreign-source portion of a
dividend received from a specified 10
percent-owned foreign corporation. See
section 14101(a) of the Act and section
245A. The Act’s legislative history
expresses concern that the new
participation exemption could heighten
the incentive to shift profits to low-tax
foreign jurisdictions or tax havens
absent base erosion protections. See S.
Comm. on the Budget, Reconciliation
Recommendations Pursuant to H. Con.
Res. 71, S. Print No. 115-20, at 370
(2017) (“Senate Explanation”). For
example, without appropriate limits,
domestic corporations might be
incentivized to shift income to low-
taxed foreign affiliates, and the income
could potentially be distributed back to
domestic corporate shareholders
without the imposition of any U.S. tax.
See id. To prevent base erosion, the Act
retained the subpart F regime and
enacted section 951A, which applies to
taxable years of foreign corporations
beginning after December 31, 2017, and
to taxable years of U.S. shareholders in
which or with which such taxable years
of foreign corporations end.

Section 951A requires a U.S.
shareholder of any CFC for any taxable
year to include in gross income the
shareholder’s global intangible low-
taxed income (“GILTI inclusion”) for
such taxable year in a manner similar to
a subpart F inclusion for many purposes
of the Code. See sections 951A(a) and
(£)(1)(A); H.R. Rep. No. 115-466, at 641
(2017) (Conf. Rep.) (“[A] U.S.
shareholder of any CFC must include in
gross income for a taxable year its
[GILTI] in a manner generally similar to
inclusions of subpart F income.”).
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Similar to a subpart F inclusion, the
determination of a U.S. shareholder’s
GILTI inclusion begins with the
calculation of relevant items—such as
tested income, tested loss, and qualified
business asset investment—of each CFC
owned by the shareholder (‘““tested
items”’). See section 951A(c)(2) and (d)
and §§1.951A—-2 through —4. A U.S.
shareholder then determines its pro rata
share of each of these CFC-level tested
items in a manner similar to a U.S.
shareholder’s pro rata share of subpart
F income under section 951(a)(2). See
section 951A(e)(1) and §1.951A-1(d).
In contrast to a subpart F inclusion,
however, a U.S. shareholder’s pro rata
shares of the tested items of a CFC are
not amounts included in gross income,
but rather are amounts taken into
account by the U.S. shareholder in
determining the amount of its GILTI
inclusion for the taxable year. Section
951A(b) and §1.951A-1(c). Thus, a U.S.
shareholder does not compute a
separate GILTI inclusion amount under
section 951A(a) with respect to each
CFC for a taxable year, but rather
computes a single GILTI inclusion
amount by reference to all of its CFCs.
Section 951A itself does not contain
specific rules regarding the treatment of
domestic partnerships and their
partners for purposes of GILTIL.
However, proposed regulations under
section 951A that were published in the
Federal Register on October 10, 2018,
(REG-104390-18, 83 FR 51072) (“GILTI
proposed regulations”) reflect a hybrid
approach that treats a domestic
partnership that is a U.S. shareholder
with respect to a CFC (“U.S. shareholder
partnership”) as an entity with respect
to some partners but as an aggregate of
its partners with respect to others.
Under the hybrid approach, with
respect to partners that are not U.S.
shareholders of a CFC owned by a
domestic partnership, a U.S.
shareholder partnership calculates a
GILTI inclusion amount and its partners
have a distributive share of such amount
(if any). See proposed § 1.951A-5(b)(1).
However, with respect to partners that
are themselves U.S. shareholders of a
CFC owned by a domestic partnership
(“U.S. shareholder partners”), the
partnership is treated in the same
manner as a foreign partnership, with
the result that the U.S. shareholder
partners are treated as proportionately
owning, within the meaning of section
958(a), stock owned by the domestic
partnership for purposes of determining
their own GILTI inclusion amounts. See
proposed § 1.951A-5(c). In the preamble
to the GILTI proposed regulations, the
Treasury Department and the IRS
rejected a pure entity approach to

section 951A, because treating a
domestic partnership as the section
958(a) owner of stock in all cases would
frustrate the GILTI framework by
creating unintended planning
opportunities for well advised taxpayers
and traps for the unwary. However, the
Treasury Department and the IRS also
did not adopt a pure aggregate approach
to domestic partnerships for GILTI
because such an approach would be
inconsistent with the existing treatment
of domestic partnerships as entities for
purposes of subpart F.

The Treasury Department and the IRS
received many comments in response to
the hybrid approach of the GILTI
proposed regulations. The comments
generally advised against adopting the
hybrid approach due primarily to
concerns with complexity and
administrability arising from the
treatment of a partnership as an entity
with respect to some partners but as an
aggregate with respect to other partners.
The comments also generally advised
against adopting a pure entity approach
because such an approach would result
in different treatment for similarly
situated taxpayers depending on
whether a U.S. shareholder owned stock
of a foreign corporation through a
domestic partnership or a foreign
partnership, which is treated as an
aggregate of its partners for purposes of
determining CFC status and section
958(a) ownership. The majority of
comments on this issue recommended
at least some form of aggregate approach
for domestic partnerships for purposes
of the GILTI regime; some of these
comments suggested that an aggregate
approach is supported by analogy to
other situations where regulations apply
an aggregate approach to partnerships.
See, for example, §§ 1.954-1(g)(1) and
1.871-14(g)(3)({).

In response to these comments, the
Treasury Department and the IRS are
issuing final regulations under section
951A in the Rules and Regulations
section of this issue of the Federal
Register (“GILTI final regulations’) that
treat stock owned by a domestic
partnership as owned within the
meaning of section 958(a) by its partners
for purposes of determining a partner’s
GILTI inclusion amount under section
951A. The Treasury Department and the
IRS concluded that applying an
aggregate approach for purposes of
determining a partner’s GILTI inclusion
amount under section 951A is necessary
to ensure that, consistent with the
purpose and operation of section 9514,
a single GILTI inclusion amount is
determined for each taxpayer based on
its economic interests in all of its CFCs.
The GILTI final regulations apply to

taxable years of foreign corporations
beginning after December 31, 2017, and
to taxable years of U.S. shareholders in
which or with which such taxable years
of foreign corporations end.

Some comments also recommended
adopting an aggregate approach for
purposes of section 951, especially if the
GILTI final regulations adopt an
aggregate approach. These comments
generally asserted that there is
insufficient policy justification for
treating domestic partnerships
differently than foreign partnerships for
purposes of U.S. shareholder and CFC
determinations because the choice of
law under which a partnership is
organized should be irrelevant. In this
regard, these comments criticized entity
treatment of domestic partnerships
because it results in each partner
including in income its distributive
share of a domestic partnership’s
subpart F inclusion with respect to a
CFC, even if that partner is not a U.S.
shareholder itself and thus would not
have had a subpart F inclusion with
respect to such CFC if the domestic
partnership were instead foreign.

B. High-Tax Gross Tested Income

Section 951A(c)(2)(A)(i) provides that
the gross tested income of a CFC for a
taxable year is all the gross income of
the CFC for the year, determined
without regard to certain items. See also
§ 1.951A-2(c)(1). In particular, section
951A(c)(2)(A)1)(II) excludes from gross
tested income any gross income
excluded from foreign base company
income (as defined in section 954)
(“FBCI”) or insurance income (as
defined in section 953) of a CFC by
reason of the exception under section
954(b)(4) (the “GILTI high tax
exclusion”).

The GILTI proposed regulations
clarified that the GILTI high tax
exclusion applies only to income that is
excluded from FBCI and insurance
income solely by reason of an election
made to exclude the income under the
high tax exception of section 954(b)(4)
and § 1.954—1(d)(5). See proposed
§ 1.951A-2(c)(1)(iii).

Numerous comments requested that
the scope of the GILTI high tax
exclusion be expanded in the final
regulations. These comments asserted
that the legislative history to section
951A indicates that Congress intended
that income of a CFC should be taxed
as GILTI only if it is subject to a low rate
of foreign tax, regardless of whether the
income is active or passive. Comments
also suggested that the GILTI high tax
exclusion does not require that income
be excluded “‘solely” by reason of
section 954(b)(4). The comments argued
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that the GILTI high tax exclusion could
be interpreted to exclude any item of
income that would be FBCI or insurance
income, but for another exception to
FBCI (for instance, the active financing
exception under section 954(h) and the
active insurance exception under
section 954(i)). Of the comments
recommending an expansion of the
GILTTI high tax exclusion, some
recommended that the GILTI high tax
exclusion apply to income taxed at a
rate above 13.125 percent, while others
recommended that the GILTI high tax
exclusion apply to income taxed at a
rate above 90 percent of the maximum
rate of tax specified in section 11, or
18.9 percent. The comments
recommended that the GILTT high tax
exclusion be applied either on a CFC-
by-CFC basis or an item-by-item basis.

Alternatively, comments
recommended that the scope of the
GILTT high tax exclusion be expanded
under section 951A(f) by treating, on an
elective basis, a GILTI inclusion as a
subpart F inclusion that is potentially
excludible from FBCI or insurance
income under section 954(b)(4), or by
modifying the GILTI high tax exclusion
to exclude any item of income subject
to a sufficiently high effective foreign
tax rate such that it would be excludible
under section 954(b)(4) if it were FBCI
or insurance income. Other comments
recommended the creation of a
rebuttable presumption that all income
of a CFC is subpart F income, regardless
of whether such income is of a character
included in FBCI or insurance income,
and therefore, if the taxpayer chose not
to rebut the presumption, the income
would be excluded from gross tested
income either because it is included in
subpart F income (and thus excluded
from gross tested income by reason of
the subpart F exclusion under section
951A(c)(2)(A){)(II)) or because the
income is excluded from subpart F
income by reason of section 954(b)(4)
(and thus excluded from gross tested
income by reason of the GILTI high tax
exclusion).

The GILTI final regulations adopt the
GILTT high tax exclusion of the
proposed regulations without change.

Explanation of Provisions
I. Partnerships

A. Adoption of Aggregate Treatment for
Purposes of Section 951

After considering the alternatives, the
Treasury Department and the IRS have
concluded that, to be consistent with
the treatment of domestic partnerships
under section 951A, a domestic
partnership should also generally be
treated as an aggregate of its partners in

determining stock owned under section
958(a) for purposes of section 951.
Therefore, the proposed regulations
provide that, for purposes of sections
951 and 951A, and for purposes of any
provision that applies by reference to
sections 951 and 951A (for example,
sections 959, 960, and 961), a domestic
partnership is not treated as owning
stock of a foreign corporation within the
meaning of section 958(a). See proposed
§1.958-1(d)(1). Furthermore, the
proposed regulations provide that, for
purposes of determining the stock
owned under section 958(a) by a partner
of a domestic partnership, a domestic
partnership is treated in the same
manner as a foreign partnership. See id.
This rule does not apply, however, for
purposes of determining whether any
U.S. person is a U.S. shareholder,
whether a U.S. shareholder is a
controlling domestic shareholder (as
defined in § 1.964—1(c)(5)), or whether a
foreign corporation is a CFC. See
proposed § 1.958-1(d)(2). Accordingly,
under the proposed regulations, a
domestic partnership that owns a
foreign corporation is treated as an
entity for purposes of determining
whether the partnership and its partners
are U.S. shareholders, whether the
partnership is a controlling domestic
shareholder, and whether the foreign
corporation is a CFC, but the
partnership is treated as an aggregate of
its partners for purposes of determining
whether, and to what extent, its partners
have inclusions under sections 951 and
951A and for purposes of any other
provision that applies by reference to
sections 951 and 951A.

For purposes of subpart F, a foreign
partnership is explicitly treated as an
aggregate of its partners, and rules
regarding this aggregate treatment are
relatively well-developed and
understood. Therefore, rather than
developing a new standard for the
treatment of a domestic partnership as
an aggregate of its partners, the Treasury
Department and the IRS have
determined that it would be simpler and
more administrable to adopt, by
reference, the rules related to foreign
partnerships for this limited purpose.
The GILTI final regulations adopt the
same approach for purposes of section
951A. See §1.951A—1(e). As a result,
under the proposed regulations, stock
owned directly or indirectly by or for a
domestic partnership will generally be
treated as owned proportionately by its
partners for purposes of sections 951(a)
and 951A and any provision that
applies by reference to sections 951 and
951A.

The Treasury Department and the IRS
have determined that, as a result of the

enactment of the GILTI regime, it is no
longer appropriate to treat domestic
partnerships as entities that are separate
from their owners for purposes of
determining whether, and to what
extent, a partner has an inclusion under
section 951. Congress intended for the
subpart F and GILTI regimes to work in
tandem by providing that both regimes
apply to U.S. shareholders of CFCs, that
GILTI is included in a U.S.
shareholder’s gross income in a manner
similar to a subpart F inclusion for
many purposes of the Code, and that
gross income taken into account in
determining the subpart F income of a
CFC is not taken into account in
determining the tested income of such
CFC (and, therefore, in determining the
GILTI inclusion amount of a U.S.
shareholder of such CFC). See section
951A(c)(2)(1)(IT) and 951A(f); see also
Senate Explanation at 373 (““Although
GILTI inclusions do not constitute
subpart F income, GILTI inclusions are
generally treated similarly to subpart F
inclusions.”). As a result, treating
domestic partnerships inconsistently for
subpart F and GILTI purposes would be
inconsistent with legislative intent.

Furthermore, inconsistent approaches
to the treatment of domestic
partnerships for purposes of subpart F
and GILTI would introduce substantial
complexity and uncertainty, particularly
with respect to foreign tax credits,
previously taxed earnings and profits
(“PTEP”’) and related basis rules, or any
other provision the application of which
turns on the owner of stock under
section 958(a) and, thus, the U.S. person
that has the relevant inclusion. For
example, if a domestic partnership were
treated as an aggregate of its partners for
purposes of GILTI but as an entity for
purposes of subpart F, regulations
would need to address separately the
maintenance of PTEP accounts at the
domestic partnership level for subpart F
and the maintenance of PTEP accounts
at the partner level for GILTI. Similarly,
regulations would need to provide
separate rules for basis adjustments
under section 961 with respect to a
domestic partnership and its CFCs
depending on whether an amount was
included under section 951 or section
951A. The increased complexity of
regulations resulting from treating
domestic partnerships differently for
purposes of subpart F and GILTI would,
in turn, increase the burden on
taxpayers to comply with, and on the
IRS to administer, such regulations.
Conversely, aggregate treatment of
domestic partnerships in determining
section 958(a) stock ownership for
purposes of determining a partner’s
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inclusion under both the GILTI and
subpart F regimes will result in
substantial simplification, as compared
to disparate treatment, and will
harmonize the two regimes.

The Treasury Department and the IRS
also considered extending aggregate
treatment for all purposes of subpart F,
including for purposes of determining
whether a foreign corporation is a CFC
under section 957(a). However, the
Treasury Department and the IRS
determined that an approach that treats
a domestic partnership as an aggregate
for purposes of determining CFC status
is inconsistent with relevant statutory
provisions. As discussed in part III of
the Background section of this
preamble, the Code clearly contemplates
that a domestic partnership can be a
U.S. shareholder under section 951(b),
including by attribution from its
partners. See sections 7701(a)(30),
957(c), 951(b), 958(b), 318(a)(2)(A), and
318(a)(3)(A). An approach that treats a
domestic partnership as an aggregate for
purposes of determining CFC status
would not give effect to the statutory
treatment of a domestic partnership as
a U.S. shareholder.

By contrast, neither section 958(a) nor
any other provision of the Code
specifies whether and to what extent a
domestic partnership should be treated
as an entity or an aggregate for purposes
of determining stock ownership under
section 958(a) for purposes of sections
951 and 951A. According to the
legislative history to the 1962 Act,
section 958(a) is a “limited rule of stock
ownership for determining the amount
taxable to a United States person,”
whereas section 958(b) is “a broader set
of constructive rules of ownership for
determining whether the requisite
ownership by United States persons
exists so as to make a corporation a
controlled foreign corporation or a
United States person has the requisite
ownership to be liable for tax under
section 951(a).” S. Rep. No. 1881 at 254
(1962). In light of the changes adopted
in the Act (including the introduction of
the GILTI regime), it is consistent with
the intent of the Act to provide that
domestic partnerships are treated in the
same manner as foreign partnerships
under section 958(a)(2) for purposes of
sections 951(a) and 951A and any
provision that applies by reference to
sections 951 and 951A. As discussed in
parts I and IV.A. of the Background
section of this preamble, a domestic
partnership may be treated as an
aggregate of its partners or as an entity
separate from its partners for purposes
of a provision, depending on which
characterization is more appropriate to
carry out the purpose of the provision.

In this regard, the Treasury Department
and the IRS have determined that
treating a domestic partnership as an
aggregate for purposes of sections 951
and 951A is appropriate because the
partners of the partnership generally are
the ultimate taxable owners of the CFC
and thus their inclusions under sections
951 and 951A are properly computed at
the partner level regardless of whether
the partnership is foreign or domestic.
Based on the foregoing, the Treasury
Department and the IRS have
determined that a domestic partnership
should be treated consistently as an
aggregate of its partners in determining
the ownership of stock within the
meaning of section 958(a) for purposes
of sections 951 and 951A, and any
provision that applies by reference to
section 951 or section 951A, except for
purposes of determining whether a U.S.
person is a U.S. shareholder, whether a
U.S. shareholder is a controlling
domestic shareholder (as defined in
§1.964-1(c)(5)), and whether a foreign
corporation is a CFC. See proposed
§1.958-1(d). This aggregate treatment
does not apply for any other purposes
of the Code, including for purposes of
section 1248. However, the Treasury
Department and the IRS request
comments on other provisions in the
Code that apply by reference to
ownership within the meaning of
section 958(a) for which aggregate
treatment for domestic partnerships
would be appropriate. The Treasury
Department and the IRS also request
comments on whether, and for which
purposes, the aggregate treatment for
domestic partnerships should be
extended to the determination of the
controlling domestic shareholders (as
defined in § 1.964—1(c)(5)) of a CFC,
such that some or all of the partners
who are U.S. shareholders of the CFC,
rather than the partnership, make any
elections applicable to the CFC for
purposes of sections 951 and 951A.

B. Applicability Date and Comment
Request With Respect to Transition

The proposed regulations are
proposed to apply to taxable years of
foreign corporations beginning on or
after the date of publication of the
Treasury decision adopting these rules
as final regulations in the Federal
Register (the “finalization date’’), and to
taxable years of a U.S. person in which
or with which such taxable years of
foreign corporations end. See proposed
§1.958-1(d)(4). With respect to taxable
years of foreign corporations beginning
before the finalization date, the
proposed regulations provide that a
domestic partnership may apply
§1.958-1(d), as included in the final

regulations, for taxable years of a foreign
corporation beginning after December
31, 2017, and for taxable years of a
domestic partnership in which or with
which such taxable years of the foreign
corporation end (the “applicable
years”’), provided that the partnership,
domestic partnerships that are related
(within the meaning of section 267 or
707) to the partnership, and certain
partners consistently apply § 1.958-1(d)
with respect to all foreign corporations
whose stock they own within the
meaning of section 958(a) (generally
determined without regard to § 1.958—
1(d)). See proposed § 1.958-1(d)(4). A
domestic partnership may rely on
proposed § 1.958—1(d) with respect to
taxable years beginning after December
31, 2017, and beginning before the date
that these regulations are published as
final regulations in the Federal Register,
provided that the partnership, domestic
partnerships that are related (within the
meaning of section 267 or 707) to the
partnership, and certain partners
consistently apply proposed §1.958—
1(d) with respect to all foreign
corporations whose stock they own
within the meaning of section 958(a)
(generally determined without regard to
proposed § 1.958-1(d)). See id.

Once proposed § 1.958—1(d) applies as
a final regulation, § 1.951A—1(e) and
§1.951-1(h) (providing an aggregate
treatment of domestic partnerships, but
only for purposes of section 951A and
limited subpart F purposes,
respectively) would be unnecessary
because the scope of those regulations
would effectively be subsumed by
§ 1.958-1(d). Therefore, the proposed
regulations would revise the
applicability dates of § 1.951A-1(e) and
§1.951-1(h), so that those provisions do
not apply once the final regulations
under section 958 apply.

Historically, domestic partnerships
have been treated as owning stock
within the meaning of section 958(a) for
purposes of determining their subpart F
inclusions, and thus PTEP accounts
were maintained, and related basis
adjustments were made, at the
partnership level. Upon the finalization
of the proposed regulations, domestic
partnerships will cease to be treated as
owning stock of foreign corporations
under section 958(a) for purposes of
determining a subpart F inclusion, and
instead their partners will be treated as
owning stock under section 958(a). The
Treasury Department and the IRS
request comments on appropriate rules
for the transition to the aggregate
approach to domestic partnerships
described in the proposed regulations.
Comments are specifically requested as
to necessary adjustments to PTEP and
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related basis amounts and capital
accounts after finalization. In addition,
comments are requested as to whether
aggregate treatment of domestic
partnerships should be extended to
other “pass-through” entities, such as
certain trusts or estates.

Comments are also requested with
respect to the application of the PFIC
regime after finalization, and whether
elections (including elections under
sections 1295 and 1296) and income
inclusions under the PFIC rules are
more appropriately made at the level of
the domestic partnership or at the level
of the partners. Specifically, the
Treasury Department and the IRS are
considering the operation of the PFIC
regime where U.S. persons are partners
of a domestic partnership that owns
stock of a foreign corporation that is a
PFIC, some of those partners might
themselves be U.S. shareholders of the
foreign corporation, and the foreign
corporation might not be treated as a
PFIC with respect to such U.S.
shareholders under section 1297(d) if
the foreign corporation is also a CFC.
Comments should consider how any
recommended approach would interact
with the determinations of a partner’s
basis in its interest and capital accounts
determined and maintained in
accordance with § 1.704—1(b)(2).

II. GILTI High Tax Exclusion

A. Expansion To Exclude Other High-
Taxed Income

In response to comments, the
Treasury Department and the IRS have
determined that the GILTI high tax
exclusion should be expanded (on an
elective basis) to include certain high-
taxed income even if that income would
not otherwise be FBCI or insurance
income. In particular, the Treasury
Department and the IRS have
determined that taxpayers should be
permitted to elect to apply the exception
under section 954(b)(4) with respect to
certain classes of income that are subject
to high foreign taxes within the meaning
of that provision. Before the Act, such
an election would have had no effect
with respect to items of income that
were excluded from FBCI or insurance
income for other reasons. Nevertheless,
section 954(b)(4) is not explicitly
restricted in its application to an item of
income that first qualifies as FBCI or
insurance income; rather, the provision
applies to “any item of income received
by a controlled foreign corporation.”
Therefore, any item of gross income,
including an item that would otherwise
be gross tested income, could be
excluded from FBCI or insurance
income “‘by reason of” section 954(b)(4)

if the provision is one of the reasons for
such exclusion, even if the exception
under section 954(b)(4) is not the sole
reason. Any item thus excluded from
FBCI or insurance income by reason of
section 954(b)(4) would then also be
excluded from gross tested income
under the GILTT high tax exclusion, as
modified in these proposed regulations.

The legislative history evidences an
intent to exclude high-taxed income
from gross tested income. See Senate
Explanation at 371 (““The Committee
believes that certain items of income
earned by CFCs should be excluded
from the GILTI, either because they
should be exempt from U.S. tax—as
they are generally not the type of
income that is the source of base erosion
concerns—or are already taxed currently
by the United States. Items of income
excluded from GILTI because they are
exempt from U.S. tax under the bill
include foreign oil and gas extraction
income (which is generally immobile)
and income subject to high levels of
foreign tax.”). The proposed regulations,
which permit taxpayers to electively
exclude a CFC’s high-taxed income from
gross tested income, are consistent,
therefore, with this legislative history.
Furthermore, an election to exclude a
CFC’s high-taxed income from gross
tested income allows a U.S. shareholder
to ensure that its high-taxed non-subpart
F income is eligible for the same
treatment as its high-taxed FBCI and
insurance income, and thus eliminates
an incentive for taxpayers to restructure
their CFC operations in order to convert
gross tested income into FBCI for the
sole purpose of availing themselves of
section 954(b)(4) and, thus, the GILTI
high tax exclusion.

For the foregoing reasons, the
proposed regulations provide that an
election may be made for a CFC to
exclude under section 954(b)(4), and
thus to exclude from gross tested
income, gross income subject to foreign
income tax at an effective rate that is
greater than 90 percent of the rate that
would apply if the income were subject
to the maximum rate of tax specified in
section 11 (18.9 percent based on the
current rate of 21 percent). See proposed
§1.951A—-2(c)(6)(i). The election is made
by the CFC’s controlling domestic
shareholders with respect to the CFC for
a CFC inclusion year by attaching a
statement to an amended or filed return
in accordance with forms, instructions,
or administrative pronouncements. See
proposed § 1.951A-2(c)(6)(v)(A). If an
election is made with respect to a CFC,
the election applies to exclude from
gross tested income all the CFC’s items
of income for the taxable year that meet
the effective rate test in proposed

§ 1.951A-2(c)(6)(iii) and is binding on
all the U.S. shareholders of the CFC. See
proposed § 1.951A-2(c)(6)(v)(B). The
election is effective for a CFC for the
CFC inclusion year for which it is made
and all subsequent CFC inclusion years
of the CFC unless revoked by the
controlling domestic shareholders of the
CFC. See proposed § 1.951A—
2(c)(6)(V)(C).

An election may generally be revoked
by the controlling domestic
shareholders of the CFC for any CFC
inclusion year. See proposed § 1.951A—
2(c)(6)(v)(D)(1). However, upon
revocation for a CFC inclusion year, a
new election generally cannot be made
for any CFC inclusion year of the CFC
that begins within sixty months after the
close of the CFC inclusion year for
which the election was revoked, and
that subsequent election cannot be
revoked for a CFC inclusion year that
begins within sixty months after the
close of the CFC inclusion year for
which the subsequent election was
made. See proposed § 1.951A—
2(c)(6)(v)(D)(2)(i). An exception to this
60-month limitation may be permitted
by the Commissioner with respect to a
CFC if the CFC undergoes a change of
control. See proposed §1.951A—
2(c)(6)(V)(D)(2)(11).

Finally, if a CFC is a member of a
controlling domestic shareholder group,
the election applies with respect to each
member of the controlling domestic
shareholder group. See proposed
§1.951A-2(c)(6)(v)(E)(1). A “controlling
domestic shareholder group” is defined
as two or more CFCs if more than 50
percent of the stock (by voting power)
of each CFC is owned (within the
meaning of section 958(a)) by the same
controlling domestic shareholder (or
persons related to such controlling
domestic shareholder) or, if no single
controlling domestic shareholder owns
(within the meaning of section 958(a))
more than 50 percent of the stock (by
voting power) of each corporation, more
than 50 percent of the stock (by voting
power) of each corporation is owned
(within the meaning of section 958(a))
in the aggregate by the same controlling
domestic shareholders and each
controlling domestic shareholder owns
(within the meaning of section 958(a))
the same percentage of stock in each
CFC. See proposed § 1.951A—
2(c)(6)(v)(E)(2). Accordingly, an election
made under proposed § 1.951A—
2(c)(6)(v) applies with respect to each
item of income of each CFC in a group
of commonly controlled CFCs that
meets the effective rate test in proposed
§ 1.951A-2(c)(6)(iii). The Treasury
Department and the IRS request
comments on the manner and terms of
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the election for the exception from gross
tested income, including whether the
limitations with respect to revocations
and the consistency requirements
should be modified, such as by allowing
the election to be made on an item-by-
item or a CFC-by-CFC basis.

In general, the relevant items of
income for purposes of the election
under section 954(b)(4) pursuant to
proposed § 1.951A-2(c)(6) are all items
of gross tested income attributable to a
qualified business unit (“QBU”). See
proposed § 1.951A-2(c)(6)(ii)(A)(1). For
example, a CFC that owns a disregarded
entity that qualifies as a QBU may have
one item of income with respect to the
CFC itself (which is a per se QBU) and
another item of income with respect to
the disregarded entity. The proposed
regulations provide that the gross
income attributable to a QBU is
determined by reference to the items of
gross income reflected on the books and
records of the QBU, determined under
Federal income tax principles, except
that income attributable to a QBU must
be adjusted to account for certain
disregarded payments. See proposed
§1.951A-2(c)(6)(ii)(A)(2). The proposed
regulations provide an example to
illustrate the application of this rule.
See proposed § 1.951A-2(c)(6)(vi).

Comments are requested on whether
additional rules are needed to properly
account for other instances in which the
income base upon which foreign tax is
imposed does not match the items of
income reflected on the books and
records of the QBU determined under
Federal income tax principles. For
example, comments are requested on
whether special rules are needed for
associating taxes with income with
respect to partnerships (including
hybrid partnerships), disregarded
entities, or reverse hybrid entities, and
how to address circumstances in which
QBUs are permitted to share losses or
determine tax liability based on
combined income for foreign tax
purposes. Comments are also requested
as to whether all of a CFC’s QBUs
located within a single foreign country
or possession should be combined for
purposes of performing the effective rate
test in proposed § 1.951A-2(c)(6)(iii)
and whether the definition of QBU
should be modified for purposes of the
GILTTI high tax exclusion in respect of
the requirement to have a trade or
business, maintain books and records,
or other rules relating to QBUs.

Under § 1.954-1(d)(3), the
determination of taxes paid or accrued
with respect to an item of income for
purposes of the exception under section
954(b)(4) is determined for each U.S.
shareholder based on the amount of

foreign income taxes that would be
deemed paid under section 960 if the
item of income were included by the
U.S. shareholder under section
951(a)(1)(A). Calculating the effective
tax rate for purposes of the election
under section 954(b)(4) with respect to
gross tested income by reference to
section 960(d) would not be consistent
with the aggregate nature of the
computation under section 960(d).
Furthermore, the Treasury Department
and the IRS have determined that the
Act’s change to section 960(a) from a
pooling based approach to an annual
attribution of taxes to income requires
revising § 1.954-1(d)(3). Therefore, the
proposed regulations provide that for
purposes of both the exception under
section 954(b)(4) and the GILTT high tax
exclusion, the effective rate of foreign
tax imposed on an item of income is
determined solely at the CFC level by
allocating and apportioning the foreign
income taxes paid or accrued by the
CFC in the current year to the CFC’s
gross income in that year based on the
rules described in the regulations under
section 960 for determining foreign
income taxes ‘“‘properly attributable” to
income. See § 1.960-1(d), as proposed to
be amended in 83 FR 63257 (December
7,2018).

To the extent foreign income taxes are
allocated and apportioned to items of
income that are excluded from gross
tested income by the GILTI high tax
exclusion, none of those foreign income
taxes are properly attributable to tested
income and thus none are allowed as a
deemed paid credit under section 960.
See § 1.960—1(e), as proposed to be
amended in 83 FR 63259 (December 7,
2018). In addition, if an item of income
is excluded from gross tested income by
reason of the GILTI high tax exclusion,
the property used to produce that
income, because not used in the
production of gross tested income, does
not qualify as specified tangible
property, in whole or in part, and
therefore the adjusted basis in the
property is not taken into account in
determining qualified business asset
investment. See § 1.951A—3(b) and
(c)(1).

The proposed regulations also clarify
the scope of each item of income under
§1.954—-1(c)(1)(iii), consistent with the
rules under § 1.960-1(d)(2)(ii)(B), as
proposed to be amended in 83 FR 63257
(December 7, 2018).

B. Applicability Date

The changes related to the election to
exclude a CFC’s gross income subject to
high foreign income taxes under section
954(b)(4) are proposed to apply to
taxable years of foreign corporations

beginning on or after the date that final
regulations are published in the Federal
Register, and to taxable years of U.S.
shareholders in which or with which
such taxable years of foreign
corporations end.

Special Analyses

I. Regulatory Planning and Review—
Economic Analysis

Executive Orders 13771, 13563, and
12866 direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits,
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. The Executive Order 13771
designation for any final rule resulting
from the proposed regulation will be
informed by comments received. The
preliminary Executive Order 13771
designation for this proposed rule is
regulatory.

The proposed regulation has been
designated by the Office of Information
and Regulatory Affairs (OIRA) as subject
to review under Executive Order 12866
pursuant to the Memorandum of
Agreement (MOA, April 11, 2018)
between the Treasury Department and
the Office of Management and Budget
regarding review of tax regulations.
OIRA has designated this proposed
regulation as economically significant
under section 1(c) of the MOA.
Accordingly, these proposed regulations
have been reviewed by the Office of
Management and Budget. For more
detail on the economic analysis, please
refer to the following analysis.

A. Need for the Proposed Regulations

The proposed regulations are required
to provide a mechanism by which
taxpayers can elect the high tax
exception of section 954(b)(4) in order
to exclude certain high-taxed income
from taxation under section 951A and to
conform the treatment of domestic
partnerships for purposes of the subpart
F regime with the treatment of domestic
partnerships for purposes of section
951A.

B. Background

The Tax Cuts and Jobs Act (the “Act”)
established a system under which
certain earnings of a foreign corporation
can be repatriated to a corporate U.S.
shareholder without U.S. tax. See
section 14101(a) of the Act and section
245A. However, Gongress recognized
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that, without any base protection
measures, this system, known as a
participation exemption system, could
incentivize taxpayers to allocate
income—in particular, mobile income
from intangible property that would
otherwise be subject to the full U.S.
corporate tax rate—to controlled foreign
corporations (“CFCs”) operating in low-
or zero-tax jurisdictions. See Senate
Explanation at 365. Therefore, Congress
enacted section 951A in order to subject
intangible income earned by a CFC to
U.S. tax on a current basis, similar to the
treatment of a CFC’s subpart F income
under section 951(a)(1)(A). However, in
order to not harm the competitive
position of U.S. corporations relative to
their foreign peers, the global intangible
low tax income (“GILTI”) of a corporate
U.S. shareholder is effectively taxed at
a reduced rate by reason of the
deduction under section 250 (with the
resulting U.S. tax further reduced by a
portion of foreign tax credits under
section 960(d)). Id.

The GILTI final regulations generally
provide structure and clarity for the
implementation of section 951A.
However, the Treasury Department and
the IRS determined that there remained
two outstanding issues pertinent to the
implementation of GILTI. The first of
these issues pertains to the GILTI high
tax exclusion under section
951A(c)(2)(A)@E)(II), which excludes
from gross tested income any gross
income excluded from foreign base
company income (“FBCI”) (as defined
in section 954) and insurance income
(as defined in section 953) by reason of
section 954(b)(4). The GILTI proposed
regulations limited the application of
the exclusion to income that would be
included in FBCI or insurance income
but for the high tax exception of section
954(b)(4). See proposed § 1.951A—
2(c)(1)(iii). However, comments to the
GILTI proposed regulations
recommended that the statute be
interpreted so that the GILTT high tax
exclusion applies on an elective basis to
a broader category of income, that is,
any income that is subject to a high rate
of foreign tax. Other comments
suggested that because taxpayers have
the ability to structure transactions so
that they would qualify as FBCI or
insurance income, the regulations
should allow a taxpayer to elect to treat
all income, or all high-taxed income, as
FBCI or insurance income, with the
result that such income would then be
excluded from gross tested income
under the GILTT high tax exclusion.
Comments noted that, under the
narrower application of the exclusion
under the GILTI proposed regulations,

taxpayers would be incentivized to
affirmatively plan into subpart F income
to permit such taxpayers to elect the
high tax exception under section
954(b)(4) with respect to such income or
to allow taxpayers to carry foreign tax
credits attributable to such income to
another taxable year under section
904(c). However, restructuring activities
to convert gross tested income into
subpart F income may cost significant
time and money and is economically
inefficient. The GILTI final regulations
adopt this narrower application. See
proposed § 1.951A-2(c)(1)(iii). However,
the preamble to the GILTI final
regulations indicated that proposed
regulations would be issued to propose
a framework under which taxpayers
would be permitted to make an election
to apply the high tax exception of
section 954(b)(4) with respect to income
that would otherwise be gross tested
income in order to exclude that income
from gross tested income by reason of
the GILTI high tax exclusion.

The second of these issues pertains to
the treatment of domestic partnerships
for purposes of the subpart F regime. A
U.S. shareholder of a CFC is required to
include in gross income its pro rata
share of the CFC’s subpart F income
under section 951(a)(1)(A), the amount
determined under section 956, under
section 951(a)(1)(B), and its GILTI
inclusion amount under section
951A(a). Since the enactment of subpart
F, domestic partnerships have generally
been treated as entities separate from
their partners, rather than as aggregates
of their partners, for purposes of the
subpart F regime, including for
purposes of treating a domestic
partnership as the U.S. shareholder that
has the subpart F inclusion with respect
to a CFC owned by the partnership.
However, the GILTI final regulations
generally adopt an aggregate approach
to domestic partnerships for purposes of
section 951A and the section 951A
regulations. See § 1.951A-1(e)(1).
Because the GILTI final regulations
apply only for purposes of section 951A,
absent the proposed regulations, a
domestic partnership would still be
treated as an entity for purposes of the
subpart F regime. This inconsistency in
the treatment of a domestic partnership
for the purposes of section 951A and for
purposes of the subpart F regime is
problematic because it necessitates
complicated coordination rules which
could greatly increase compliance and
administrative burden. Therefore, the
proposed regulations conform the
treatment of domestic partnerships for
purposes of the subpart F regime with

the treatment of domestic partnerships
for purposes of section 951A.

C. Economic Analysis
1. Baseline

The Treasury Department and the IRS
have assessed the benefits and costs of
the proposed regulations relative to a
no-action baseline reflecting anticipated
Federal income tax-related behavior in
the absence of these proposed
regulations.

2. Summary of Economic Effects

To assess the economic effects of the
proposed regulations, the Treasury
Department and the IRS considered
economic effects arising from two
provisions of the proposed regulations.
These are (i) effects arising from the
provision that provides substance and
clarity regarding the application of the
GILTTI high tax exclusion in
951A(c)(2)(A)(i)(III) and (ii)
simplification and coordination effects
arising from conforming the treatment of
domestic partnerships for purposes of
subpart F with their treatment for
purposes of section 951A.

The Treasury Department and the IRS
have not undertaken quantitative
estimates of these effects because any
such quantitative estimates would be
highly uncertain. For example, the
proposed regulations include provisions
that permit controlling domestic
shareholders of CFCs to elect to apply
the high tax exception of section
954(b)(4) to items of gross income that
are subject to a foreign tax rate that is
greater than 18.9 percent (based on the
current U.S. corporate tax rate of 21
percent) for purposes of excluding such
income from gross tested income under
the GILTT high tax exclusion. Whether
controlling domestic shareholders will
choose to make the election will depend
on their specific facts and
circumstances, such as their U.S.
expenses allocated to section 951A
category income, their foreign tax credit
position, and the distribution of their
foreign activity between high- and low-
tax jurisdictions.2 Because GILTI is new,

2 Specifically, the U.S. tax system reduces double
taxation on a U.S. shareholder’s GILTI inclusion
amount by crediting a portion of certain foreign
taxes paid by CFCs against the U.S. tax on the U.S.
shareholder’s GILTI inclusion amount. However,
the U.S. foreign tax credit regime requires taxpayers
to allocate U.S. deductible expenses, including
interest, research and experimentation, and general
and administrative expenses, to their foreign source
income in the categories described in section 904(d)
when determining the allowable foreign tax credits.
The allocated expenses reduce net foreign source
income within the section 904(d) categories, which
can reduce allowable foreign tax credits. This may
result in a smaller foreign tax credit than would be
allowed if the limitation on foreign tax credits was
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the Treasury Department and the IRS do
not have readily available data to project
these items in this context. Furthermore,
the election would be made with respect
to qualified business units (QBUs)
rather than with respect to CFCs or
specific items of income, and the
Treasury Department and the IRS do not
have readily available data on activities
at the QBU level. In addition, due to the
taxpayer-specific nature of the factors
influencing a decision to utilize the
GILTTI high-tax exclusion, the Treasury
Department and the IRS do not have
readily available data or models to
predict the marginal effective tax rates
that would prevail under these
provisions for the varied forms of
foreign investments that taxpayers
might consider and thus cannot predict
with reasonable precision the difference
in economic activity, relative to the
baseline, that might be undertaken by
taxpayers based on this election.

The proposed regulations also contain
provisions to conform the treatment of
domestic partnerships for purposes of
subpart F with their treatment for
purposes of section 951A. Under the
proposed regulations, the tax treatment
of domestic partners that are U.S.
shareholders of a CFC owned by the
domestic partnership differs from the
tax treatment of domestic partners that
are not U.S. shareholders of such CFC.
The Treasury Department and the IRS
do not have readily available data to
identify these types of partners. The
Treasury Department and the IRS
further do not have readily available
data or models to predict with
reasonable precision the set of marginal
effective tax rates that taxpayers might
face under these provisions nor the
effects of those marginal effective tax
rates on economic activity relative to the
baseline.

With these considerations in mind,
parts 1.C.3.a.ii and iii of this Special
Analyses section explain the rationale
behind the proposed regulations’
approach to the GILTT high tax
exclusion and qualitatively evaluate the
alternatives considered. Part 1.C.3.b of
this Special Analyses section explains

determined based only on the local country tax
assessed on the tested income taken into account

in determining GILTI. The election to apply the
high tax exception of section 954(b)(4) with respect
to any high-taxed income allows taxpayers to
eliminate the need to use foreign tax credits to
reduce GILTI tax liability on such income by
removing such income from gross tested income;
however, taxpayers choosing the election will not
be able to use the foreign tax credits associated with
that income against other section 951A category
income, and they will not be able to use the tangible
assets owned by high tax QBUs in their QBAI
computation. Therefore, taxpayers will have to
evaluate their individual facts and circumstances to
determine whether they should make the election.

the rationale for the coordination in the
treatment of domestic partnerships and
qualitatively evaluates the alternatives
considered.

3. Economic Effects of Specific
Provisions

The Treasury Department and IRS
solicit comments on each of the items
discussed in this Special Analyses
section and on any other items of the
proposed regulations not discussed in
this section. The Treasury Department
and the IRS particularly solicit
comments that provide data, other
evidence, or models that could enhance
the rigor of the process by which the
final regulations might be developed.

a. Exclusion of Income Subject to High
Rate of Foreign Tax

i. Description

The proposed regulations permit U.S.
shareholders of CFCs to make an
election under section 954(b)(4) with
respect to high-taxed income in order to
exclude such income from gross tested
income under the GILTI high tax
exclusion. Under section 954(b)(4),
high-taxed income is defined as income
subject to a foreign effective tax rate
greater than 90 percent of the maximum
U.S. corporate tax rate (18.9 percent
based on the current U.S. corporate tax
rate of 21 percent). Under the proposed
regulations, the determination as to
whether income is high-taxed is made at
the QBU level. However, an election
made with respect to a CFC applies with
respect to each high-taxed QBU of the
CFC (including potentially the CFC
itself), and a U.S. shareholder that
makes the election with respect to a CFC
generally must make the same election
with respect to each of its CFCs. In
general, the election may be made or
revoked at any time, except that, if a
U.S. shareholder revokes an election
with respect to a CFC, the U.S.
shareholder cannot make the election
again within five years after the
revocation, and then if subsequently
made, the election cannot be revoked
again within five years of the
subsequent election.

ii. Alternatives Considered for
Determining the Scope of the GILTI
High Tax Exclusion

The Treasury Department and the IRS
considered a number of options to
address the types of income excluded
from gross tested income by the GILTI
high tax exclusion. The options were (i)
to exclude from gross tested income
only income that would be subpart F
income but for the high tax exception of
section 954(b)(4); (ii) in addition to
excluding the aforementioned income,

to exclude from gross tested income on
an elective basis an item of gross income
that is excluded by reason of another
exception to subpart F, if such income
is subject to a foreign effective tax rate
greater than 18.9 percent; and (iii) to
exclude from gross tested income on an
elective basis any item of gross income
subject to a foreign effective tax rate
greater than 18.9 percent. The Treasury
Department and the IRS considered the
other recommended options discussed
in part IV.B of the Background section,
but determined that those other options
are not authorized by the relevant
statutory provisions.

The first option considered was to
exclude from gross tested income only
income that would be FBCI or insurance
income but for the high tax exception of
section 954(b)(4), which is the
interpretation of the GILTI high tax
exclusion in the GILTI proposed
regulations. This narrow approach is
consistent with a reasonable
interpretation of the statutory text,
which excludes from gross tested
income only income that is excluded
from subpart F income “‘by reason of
section 954(b)(4).”” Moreover, this
approach is consistent with current
regulations under section 954, which
permit an election under section
954(b)(4) only with respect to income
that is not otherwise excluded from
subpart F income by reason of another
exception (for example, section
954(c)(6) or 954(h)). However, under
this approach, taxpayers with high-
taxed gross tested income would have
incentives to restructure their foreign
operations in order to convert their
gross tested income into subpart F
income. For instance, a taxpayer could
restructure its operations to have a CFC
purchase personal property from, or sell
personal property to, a related person
without substantially contributing to the
manufacture of the property in its
country of incorporation, with the result
that the CFC’s income from the
disposition of the property is foreign
base company sales income within the
meaning of section 954(d). Any such
restructuring may be unduly costly and
only available to certain taxpayers.
Further, such reorganization to realize a
specific income treatment suggests that
tax instead of business considerations
are determining business structures.
This can lead to higher compliance
costs and inefficient investment.
Therefore, the Treasury Department and
the IRS rejected this option.

The second option considered was to
broaden the application of the GILTI
high tax exclusion to allow taxpayers to
elect under the high tax exception of
section 954(b)(4) to exclude from gross
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tested income an item of gross income
that is subject to a foreign effective tax
rate greater than 18.9 percent, if such
income was also excluded from FBCI or
insurance income by reason of another
exception to subpart F. Under this
interpretation, income such as active
financing income that is excluded from
subpart F income under section 954(h),
active rents or royalties that are
excluded from subpart F income under
954(c)(2)(A), and related party payments
that are excluded from subpart F income
under section 954(c)(6) could also be
excluded from gross tested income
under the GILTT high tax exclusion if
such items of income are high taxed
within the meaning of section 954(b)(4).
This broader approach represents a
plausible interpretation of the GILTI
high tax exclusion; that is, that an item
of income could be excluded both “by
reason of section 954(b)(4)” and by
reason of another exception. However,
this approach would provide taxpayers
the ability to exclude their CFCs’ high-
taxed income that would be subpart F
income but for an exception (for
example, active financing income),
while denying taxpayers the same
ability with respect to their CFCs’ high-
taxed income that is not subpart F
income in the first instance (for
example, active business income),
without any general economic benefit
from such differential treatment.
Furthermore, taxpayers with items of
high-taxed income that are not subpart
F income would still be incentivized to
restructure their foreign operations in
order to convert their high-taxed gross
tested income into subpart F income,
which poses the same compliance costs
and inefficiencies as the first option.
Therefore, the Treasury Department and
the IRS rejected this option.

The third option, which is adopted in
the proposed regulations, is to provide
an election to broaden the scope of the
high tax exception under section
954(b)(4) for purposes of the GILTI high
tax exclusion to apply to any item of
income that is subject to a foreign
effective tax rate greater than 18.9
percent. The proposed regulations
permit controlling domestic
shareholders of CFCs to elect to apply
the high tax exception under section
954(b)(4) to items of gross income that
would not otherwise be FBCI or
insurance income. If this high tax
exception is elected, the GILTI high tax
exclusion will exclude the item of gross
income from gross tested income. Under
the election, an item of gross income is
subject to a high rate of foreign tax if,
after taking into account properly
allocable expenses, the net item of

income is subject to a foreign effective
tax rate greater than 90 percent of the
maximum U.S. corporate tax rate (18.9
percent based on the current U.S.
corporate tax rate of 21 percent). This
option therefore establishes a framework
for applying the high tax exception
under section 954(b)(4), including rules
to determine the scope of an item of
income that would otherwise be gross
tested income to which the election
applies and to determine the rate of
foreign tax on such item.

The approach chosen by the proposed
regulations is consistent with the
legislative history to section 951A,
which evidences an intent to tax low-
taxed income of CFCs that presents base
erosion concerns. The approach is also
supported by a reasonable interpretation
of the high tax exception of section
954(b)(4), which applies to “any item of
income” of a CFC, not just income that
would otherwise be FBCI or insurance
income. Furthermore, contrary to the
first two options, this approach permits
all similarly situated taxpayers with
CFCs subject to a high rate of foreign tax
to make the election with respect to
such income to exclude it from gross
tested income, and reduces the
incentive for taxpayers to restructure
their operations to convert their high-
taxed gross tested income into subpart
F income for U.S. tax purposes.

For taxpayers that make the election,
this approach reduces the taxpayers’
cost of capital on foreign investment by
reducing U.S. tax on such taxpayers’
GILTI relative to the baseline. At the
margin, the lower cost of capital may
increase foreign investment by U.S.-
parented firms. Further, removing high-
taxed tested income from the GILTI tax
base could change the incentives for the
location of tangible assets. The
magnitude of these effects is highly
uncertain because of the uncertainty
surrounding the number and attributes
of the taxpayers that will find it
advantageous to make the election and
because the relationship between the
marginal effective tax rate at the QBU
level and foreign investment by U.S.
taxpayers is not well known. In
addition, the impact of tax
considerations on taxpayer investment
decisions depends on a number of
international tax provisions, many of
which interact in complex ways.

iii. Alternatives Considered for
Determining High-Taxed Income

The Treasury Department and the IRS
next considered options for determining
whether an item of income is subject to
the foreign effective tax rate described
in section 954(b)(4). The options
considered were (i) apply the

determination on an item-by-item basis;
(ii) apply the determination on a CFC-
by-CFC basis; or (iii) apply the
determination on a QBU-by-QBU basis.

The first option was to determine
whether income is high-taxed income
within the meaning of section 954(b)(4)
on an item-by-item basis. This approach
would be consistent with the language
of section 954(b)(4), which applies to an
“item of income” of a CFC that is
sufficiently high tax. However, this
approach would be complex and
difficult to administer because it would
require analyzing each item of income
to determine whether, under Federal tax
principles, such item is subject to a
sufficiently high foreign effective tax
rate. In fact, for this reason, the current
regulations that implement the high tax
exception of section 954(b)(4) for
purposes of subpart F income do not
require an item-by-item determination
and aggregate all items of income into
separate categories of income for
purposes of determining whether each
such category is high tax. See § 1.954—
1(d)(2). Therefore, the Treasury
Department and the IRS rejected this
option.

The second option was to apply the
determination based on all the items of
income of the CFC. On the one hand,
this approach would minimize
complexity and would be relatively easy
to administer. On the other hand, this
approach could permit inappropriate
tax planning, such as combining
operations subject to different rates of
tax into a single CFC. This would have
the effect of “blending” the rates of
foreign tax imposed on the income,
which could result in low- or non-taxed
income being excluded as high-taxed
income by being blended with much
higher-taxed income. The low-taxed
income in this scenario is precisely the
sort of base erosion-type income that the
legislative history describes section
951A as intending to tax, and such tax
motivated planning behavior is
economically inefficient.

The third option, which is adopted in
the proposed regulations, is to apply the
high tax exception based on the items of
gross income of a QBU of the CFC.
Under this approach, the net income
that is taxed by the foreign jurisdiction
in each QBU must be determined. For
example, if a CFC earned $100x of
tested income through a QBU in
Country A and was taxed at a 30 percent
rate and earned $100x of tested income
through another QBU in Country B and
was taxed at 0 percent, the blended rate
of tax on all of the CFC’s tested income
is 15 percent ($30x tax/$200x tested
income). However, if the high tax
exception applies to each of a CFC’s
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QBUs based on the income earned by
that QBU then the blending of different
rates would be minimized. Although
applying the high tax exception on the
basis of a QBU, rather than the CFC as

a whole, may be more complex and
administratively burdensome under
certain circumstances, it more
accurately pinpoints income subject to a
high rate of foreign tax and therefore
continues to subject to tax the low-taxed
base erosion-type income that the
legislative history describes section
951A as intending to tax. Accordingly,
the proposed regulations apply the high
tax exception of section 954(b)(4) based
on the items of net income of each QBU
of the CFC.

iv. Affected Taxpayers

The proposed regulations potentially
affect those taxpayers that have at least
one CFC with at least one QBU
(including, potentially, the CFC itself)
that has high-taxed income. A taxpayer
with CFCs that have a mix of high-taxed
and low-taxed income (determined on a
QBU-by-QBU basis) will need to
evaluate the benefit of eliminating any
tax under section 951A with respect to
high-taxed income with the costs of
forgoing the use of such taxes against
other section 951A category income and
the use of tangible assets in the
computation of QBAI Taxpayers with
CFCs that have only low-taxed income
are not eligible to elect the high tax
exception and hence are unaffected by
this provision.

The Treasury Department and the IRS
estimate that there are approximately
4,000 business entities (corporations, S
corporations, and partnerships) with at
least one CFC that pays a foreign
effective tax rate above 18.9 percent.
The Treasury Department and the IRS
further estimate that, for the
partnerships with at least one CFC that
pays a foreign effective tax rate greater
than 18.9 percent, there are
approximately 1,500 partners that have
a large enough share to potentially
qualify as a 10 percent U.S. shareholder
of the CFC.3 The 4,000 business entities
and the 1,500 partners provide an
approximate estimate of the number of

3Data are from IRS’s Research, Applied
Analytics, and Statistics division based on E-file
data available in the Compliance Data Warehouse,
for tax years 2015 and 2016. The counts include
Category 4 and Category 5 IRS Form 5471 filers.
Category 4 filers are U.S. persons who had control
of a foreign corporation during the annual
accounting period of the foreign corporation.
Category 5 filers are U.S. shareholders who own
stock in a foreign corporation that is a CFC and who
owned that stock on the last day in the tax year of
the foreign corporation in that year in which it was
a CFC. For full definitions, see https://www.irs.gov/
pub/irs-pdf/i5471.pdf.

taxpayers that could potentially be
affected by an election into the high tax
exception. The figure is approximate
since there is an imperfect
correspondence between high-taxed
CFCs and high-taxed QBUs, and,
furthermore, not all taxpayers that are
eligible for the election would choose to
make the election. The Treasury
Department and the IRS do not have
readily available data to determine how
many of these taxpayers would benefit
from the election.

Tabulations from the IRS Statistics of
Income 2014 Form 5471 file4 further
indicate that approximately 85 percent
of earnings and profits before taxes of
CFCs are subject to an average foreign
effective tax rate that is less than or
equal to 18.9 percent, accounting for
approximately 30 percent of CFCs. The
data indicate several examples of
jurisdictions with effective tax rates
above 18.9 percent, such as France,
Italy, and Japan. However, information
is not readily available to determine
how many QBUs are part of the same
CFC and what the effective foreign tax
rates are with respect to such QBUs.
Furthermore, the determination of
whether or not to elect the high tax
exception will be made at the
shareholder (not CFC) level, after having
evaluated the full impact of doing so
across all of the shareholder’s CFCs.
Taxpayers potentially more likely to
elect the high tax exception are those
taxpayers with CFCs that only operate
in high-tax jurisdictions.

b. Domestic Partnership Treatment for
Subpart F

i. Description

Under the statute, a U.S. shareholder
of a CFC is required to include in gross
income its pro rata share of the CFC’s
subpart F income under section
951(a)(1)(A), the amount determined
under section 956, under section
951(a)(1)(B), and its GILTI inclusion
amount under section 951A. The Code
does not explicitly prescribe the
treatment of domestic partnerships and
their partners for purposes of subpart F.
However, domestic partnerships have
generally been treated as entities
separate from their partners, rather than
as aggregates of their partners, for
purposes of subpart F, including for
purposes of determining the amount
included in the gross income of the
domestic partnership (and the
distributive share of such amount of its
domestic partners) under section 951(a).

4The IRS Statistics of Income Tax Stats report on
Controlled Foreign Corporations can be accessed
here: https://www.irs.gov/statistics/soi-tax-stats-
controlled-foreign-corporations.

The GILTI final regulations adopt an
aggregate approach to domestic
partnerships, but this aggregate
treatment applies only for purposes of
section 951A.

ii. Alternatives Considered

The Treasury Department and the IRS
considered two options for the
treatment of domestic partnerships for
purposes of subpart F. The first option
was to retain the entity approach to
domestic partnerships for purposes of
subpart F. While this approach would
be consistent with the longstanding
entity approach to domestic
partnerships for purposes of subpart F
inclusions, it would result in domestic
partnerships being treated
inconsistently for purposes of subpart F
and section 951A, despite both regimes
applying to U.S. shareholders and their
CFCs. This inconsistent treatment of
domestic partnerships could result in a
domestic partnership including subpart
F income in gross income under section
951(a) and its partners including GILTI
in their gross income under section
951A(a), which would introduce
substantial complexity and uncertainty
in the application of provisions that
require basis and E&P adjustments with
respect to CFCs and their U.S.
shareholders for amounts included in
income under sections 951(a) and
951A(a). This option would also
continue the inconsistent treatment of
domestic partnerships and foreign
partnerships (which generally are
treated as aggregates) for purposes of the
subpart F rules, despite the lack of a
substantial policy justification for
treating domestic partners of a
partnership differently based upon the
law under which the partnership is
created or organized. In this regard, this
option would require “small” partners
of a domestic partnership (that is,
partners that are not themselves U.S.
shareholders of CFCs owned by the
domestic partnership) to include in
income their distributive share of the
domestic partnership’s subpart F
inclusion with respect to CFCs of which
the small partners are not themselves
U.S. shareholders. In contrast, if the
domestic partnership were instead a
foreign partnership, the small partners
would not include any amount in gross
income under section 951(a) (or a
distributive share of such amount) with
respect to CFCs of which such partners
were not U.S. shareholders.

The second option would adopt an
aggregate approach to domestic
partnerships by treating stock owned by
a domestic partnership as being owned
proportionately by its partners for
purposes of determining the U.S.


https://www.irs.gov/statistics/soi-tax-stats-controlled-foreign-corporations
https://www.irs.gov/statistics/soi-tax-stats-controlled-foreign-corporations
https://www.irs.gov/pub/irs-pdf/i5471.pdf
https://www.irs.gov/pub/irs-pdf/i5471.pdf
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shareholder that has the subpart F
inclusion. This approach is consistent
with the approach adopted for section
951A in the GILTI final regulations.
Under this approach, a domestic
partnership would not be the U.S.
shareholder of a foreign corporation that
includes subpart F income in its gross
income under section 951(a). Instead,
only the partners of the domestic
partnership that are U.S. shareholders of
a CFC owned through the domestic
partnership would include subpart F
income of the CFC in their gross
income.

This approach is supported by public
comments requesting harmonization of
the treatment of domestic partnerships
for purposes of the GILTI and subpart F
regimes. The harmonization of the
treatment of domestic partnerships for
purposes of the GILTI and subpart F
regimes is expected to result in
substantial simplification of related
rules (for example, previously taxed
earnings and profits and related basis
rules), consistency in the treatment of
domestic partnerships and foreign
partnerships, and the reduction of
burden (both administrative burden and
tax liability) on taxpayers that are small
partners. This third option is effectuated
in the proposed regulations by using the
existing framework for foreign
partnerships, which is well-developed
and more administrable than a new
framework.

iii. Affected Taxpayers

The Treasury Department and the IRS
estimate that there were approximately
7,000 U.S. partnerships with CFCs that

e-filed at least one Form 5471 as
Category 4 or 5 filers in 2015 and 2016.5
The identified partnerships had
approximately 2 million partners, as
indicated by the number of Schedules
K-1 filed by the partnerships. This
number includes both domestic and
foreign partners, so it substantially
overstates the number of partners that
would be affected by the proposed
regulations, which potentially affect
only domestic partners.® The proposed
regulations affect domestic partners that
are U.S. shareholders of a CFC owned
by the domestic partnership because
such partners will determine their
subpart F inclusion amount by reference
to their pro rata shares of subpart F
income of CFCs owned by the
partnership. Domestic partners that are
not U.S. shareholders of a CFC owned
by the domestic partnership will neither
determine their own subpart F inclusion
amount by reference to their pro rata
shares of subpart F income of CFCs
owned by the partnership nor include in
their income a distributive share of the
partnership’s subpart F inclusion
amount. This latter group is likely to be
a substantial portion of domestic
partners given the high number of
partners per partnership, and they will
have lower compliance costs as a result
of the proposed regulations. Because it
is not possible to precisely identify
these types of partners based on
available data, this number is an upper
bound of partners who would have been
affected by this rule had this rule been
in effect in 2015 or 2016.

TAX FORMS IMPACTED

II. Paperwork Reduction Act

The collection of information in these
proposed regulations is in proposed
§1.951A-2(c)(6)(v). The collection of
information in proposed § 1.951A—
2(c)(6)(v) is an election that a
controlling domestic shareholder of a
CFC may make to apply the high tax
exception of section 954(b)(4) to gross
income of a CFC. The election is made
by attaching a statement to an original
or amended income tax return in order
to elect to apply the high tax exception
of section 954(b)(4) to gross income of
a CFC. For purposes of the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) (“PRA”), the reporting burden
associated with proposed § 1.951A—
2(c)(6)(v) will be reflected in the PRA
submission associated with income tax
returns in the Form 990 series, Form
1120 series, Form 1040 series, Form
1041 series, and Form 1065 series (see
chart at the end of this part II for the
current status of the PRA submissions
for these forms). In 2018, the IRS
released and invited comments on drafts
of the above five forms in order to give
members of the public advance notice
and an opportunity to submit
comments. The IRS received no
comments on the portions of the forms
that relate to section 951A during the
comment period. Consequently, the IRS
made the forms available in late 2018
and early 2019 for use by the public.
The IRS is contemplating making
additional changes to forms to take into
account these proposed regulations.

The IRS estimates the number of
affected filers to be the following:

Collection of information

Number of
respondents
(estimated)

Forms to which the information
may be attached

§1.951A-2(c)(6)(v) Election to apply the high tax excep-
tion of section 954(b)(4) to gross income of a CFC.

25,000-35,000

Form 990 series, Form 1120 series, Form 1040 series,
Form 1041 series, and Form 1065 series.

Source: MeF, DCS, and IRS’s Compliance Data Warehouse.

This estimate is based on filers of
income tax returns with a Form 5471,
“Information Return of U.S. Persons
With Respect to Certain Foreign
Corporations,” attached because only
filers that are U.S. shareholders of CFCs
would be subject to the information
collection requirements.

5Data are from IRS’s Research, Applied
Analytics, and Statistics division based on data
available in the Compliance Data Warehouse.
Category 4 filer includes a U.S. person who had
control of a foreign corporation during the annual
accounting period of the foreign corporation.
Category 5 includes a U.S. shareholder who owns

The current status of the PRA
submissions related to the tax forms that
will be revised as a result of the
information collection in proposed
§1.951A—-2(c)(6)(v) is provided in the
accompanying table. The reporting
burdens associated with the information
collection in the proposed regulations

stock in a foreign corporation that is a CFC and who
owned that stock on the last day in the tax year of
the foreign corporation in that year in which it was
a CFC. For full definitions, see https://www.irs.gov/
pub/irs-pdf/i5471.pdf.

6 This analysis is based on the tax data readily
available to the Treasury Department at this time.

are included in the aggregated burden
estimates for OMB control numbers
1545-0123 (which represents a total
estimated burden time for all forms and
schedules for corporations of 3.157
billion hours and total estimated
monetized costs of $58.148 billion
($2017)), 1545-0074 (which represents a

Some variables may be available on tax forms that
are not available for statistical purposes. Moreover,
with new tax provisions, such as section 951A,
relevant data may not be available for a number of
years for statistical purposes.


https://www.irs.gov/pub/irs-pdf/i5471.pdf
https://www.irs.gov/pub/irs-pdf/i5471.pdf
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total estimated burden time, including
all other related forms and schedules for
individuals, of 1.784 billion hours and
total estimated monetized costs of
$31.764 billion ($2017)), 1545—0092
(which represents a total estimated
burden time, including all other related
forms and schedules for trusts and
estates, of 307,844,800 hours and total
estimated monetized costs of $9.950
billion ($2016)), and 1545—-0047 (which
represents a total estimated burden
time, including all other related forms
and schedules for tax-exempt
organizations, of 50.450 million hours
and total estimated monetized costs of
$1,297,300,000 ($2017)). The overall
burden estimates provided for these
OMB control numbers are aggregate
amounts that relate to the entire package
of forms associated with the applicable
OMB control number and will in the
future include, but not isolate, the
estimated burden of the tax forms that

will be revised as a result of the
information collection in the proposed
regulations. These numbers are
therefore unrelated to the future
calculations needed to assess the burden
imposed by the proposed regulations.
These burdens have been reported for
other regulations related to the taxation
of cross-border income and the Treasury
Department and the IRS urge readers to
recognize that these numbers are
duplicates and to guard against
overcounting the burden that
international tax provisions imposed
prior to the Act. No burden estimates
specific to the forms affected by the
proposed regulations are currently
available. The Treasury Department and
the IRS have not estimated the burden,
including that of any new information
collections, related to the requirements
under the proposed regulations. The
Treasury Department and the IRS
estimate PRA burdens on a taxpayer-

type basis rather than a provision-
specific basis. Those estimates would
capture both changes made by the Act
and those that arise out of discretionary
authority exercised in the final
regulations.

The Treasury Department and the IRS
request comments on all aspects of
information collection burdens related
to the proposed regulations, including
estimates for how much time it would
take to comply with the paperwork
burdens described above for each
relevant form and ways for the IRS to
minimize the paperwork burden.
Proposed revisions (if any) to these
forms that reflect the information
collections contained in these proposed
regulations will be made available for
public comment at https://apps.irs.gov/
app/picklist/list/draftTaxForms.htm
and will not be finalized until after
these forms have been approved by
OMB under the PRA.

Form Type of filer OMB No.(s) Status
Forms 990 ........cccceee. Tax exempt entities 1545-0047 | Approved by OIRA 12/21/2018 until 12/31/2019. The form will be updated with
(NEW Model). OMB number 1545-0047 and the corresponding PRA Notice on the next revi-
sion.
Link: https://www.reginfo.gov/public/do/PRAViewlCR?ref nbr=201811-1545-003
Form 1040 .................. Individual (NEW 1545-0074 | Limited Scope submission (1040 only) approved on 12/7/2018 until 12/31/2019.
Model). Full ICR submission for all forms in 6/2019. 60 Day FRN not published yet for
full collection.
Link: https://www.reginfo.gov/public/do/PRAViewlCR?ref nbr=201808-1545-031
Form 1041 .......cccoee. Trusts and estates 1545-0092 | Submitted to OIRA for review on 9/27/2018.
Link: https://www.reginfo.gov/public/do/PRAViewlCR?ref nbr=201806-1545-014
Form 1065 and 1120 Business (NEW 1545-0123 | Approved by OIRA 12/21/2018 until 12/31/2019.
Model).
Link: https://www.reginfo.gov/public/do/PRAViewlCR?ref nbr=201805-1545-019

III. Regulatory Flexibility Act

It is hereby certified that these
proposed regulations will not have a
significant economic impact on a
substantial number of small entities
within the meaning of section 601(6) of
the Regulatory Flexibility Act (5 U.S.C.
chapter 6).

Section 951A generally affects U.S.
shareholders of CFCs. The reporting
burden in proposed § 1.951A-2(c)(6)(v)
affects controlling domestic
shareholders of a CFC that elect to apply
the high tax exception of section
954(b)(4) to gross income of a CFC.
Controlling domestic shareholders are
generally U.S. shareholders who, in the
aggregate, own more than 50 percent of

the total combined voting power of all
classes of stock of the foreign
corporation entitled to vote. As an
initial matter, foreign corporations are
not considered small entities. Nor are
U.S. taxpayers considered small entities
to the extent the taxpayers are natural
persons or entities other than small
entities. Thus, proposed § 1.951A—
2(c)(6)(v) generally only affects small
entities if a U.S. taxpayer that is a U.S.
shareholder of a CFC is a small entity.
Examining the gross receipts of the e-
filed Forms 5471 that is the basis of the
25,000—35,000 respondent estimates,
the Treasury Department and the IRS
have determined that the tax revenue
from section 951A estimated by the

Joint Committee on Taxation for
businesses of all sizes is less than 0.3
percent of gross receipts as shown in the
table below. Based on data for 2015 and
20186, total gross receipts for all
businesses with gross receipts under
$25 million is $60 billion while those
over $25 million is $49.1 trillion. Given
that tax on GILTI inclusion amounts is
correlated with gross receipts, this
results in businesses with less than $25
million in gross receipts accounting for
approximately 0.01 percent of the tax
revenue. Data are not readily available
to determine the sectoral breakdown of
these entities. Based on this analysis,
smaller businesses are not significantly
impacted by these proposed regulations.


https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201811-1545-003
https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201808-1545-031
https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201806-1545-014
https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201805-1545-019
https://apps.irs.gov/app/picklist/list/draftTaxForms.htm
https://apps.irs.gov/app/picklist/list/draftTaxForms.htm
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2017 2018 2019 2020 2021 2022 2023 2024 2025 2026
(bilion) | (billion) | (billion) | (billion) | (billion) | (billion) | (billion) | (bilion) | (billion) | (billion)
JCT X FEVENUE ..o 7.7 12.5 9.6 9.5 9.3 9.0 9.2 9.3 15.1 21.2
Total gross receipts 30,727 | 53,870 | 566,676 | 59644 | 62,684 | 65865| 69,201 72,710 | 76,348 | 80,094
e 0.03 0.02 0.02 0.02 0.01 0.01 0.01 0.01 0.02 0.03

Source: Research, Applied Analytics and Statistics division (IRS), Compliance Data Warehouse (IRS) (E-filed Form 5471, category 4 or 5, C and S corporations

and partnerships); Conference Report, at 689.

The data to assess the number of
small entities potentially affected by
proposed § 1.951A-2(c)(6)(v) are not
readily available. However, businesses
that are U.S. shareholders of CFCs are
generally not small businesses because
the ownership of sufficient stock in a
CFC in order to be a U.S. shareholder
generally entails significant resources
and investment. The Treasury
Department and the IRS welcome
comments on whether the proposed
regulations would affect a substantial
number of small entities in any
particular industry.

Regardless of the number of small
entities potentially affected by proposed
§ 1.951A-2(c)(6)(v), the Treasury
Department and the IRS have concluded
that there is no significant economic
impact on such entities as a result of
proposed § 1.951A-2(c)(6)(v). As
discussed above, smaller businesses are
not significantly impacted by the
proposed regulations. Furthermore, the
requirements in proposed § 1.951A—
2(c)(6)(v) apply only if a taxpayer
chooses to make an election to apply a
favorable rule. Consequently, the
Treasury Department and the IRS have
determined that proposed § 1.951A—
2(c)(6)(v) will not have a significant
economic impact on a substantial
number of small entities. Accordingly, it
is hereby certified that the collection of
information requirements of proposed
§1.951A-2(c)(6)(v) would not have a
significant economic impact on a
substantial number of small entities.
Notwithstanding this certification, the
Treasury Department and the IRS invite
comments from the public on the
impact of proposed § 1.951A-2(c)(6)(v)
on small entities.

The treatment of domestic
partnerships as an aggregate of their
partners in these proposed regulations
for purposes of subpart F would reduce
the burden on partners that are not U.S.
shareholders of a CFC owned by the
partnership because these partners will
no longer be required to include in
income a distributive share of subpart F
income. The proposed regulations
would also reduce burden on domestic
partnerships that hold CFCs because
these partnerships would no longer be
required to calculate their partners’
distributive share of subpart F income,
resulting in compliance cost savings for

the affected partnerships. As described
in section II of this Special Analyses
section, the Treasury Department and
the IRS estimate that there are
approximately 7,000 U.S. partnerships
with CFCs that e-filed at least one Form
5471 as Category 4 or 5 filers in 2015
and 2016.7 The identified partnerships
had approximately 2 million domestic
and foreign partners. However, this
figure overstates the number of partners
that would be affected by the proposed
regulations, because the proposed
regulations would not affect foreign
partners of the affected U.S.
partnerships. Of affected U.S.
partnerships, business entities are a
minority of the affected domestic
partners. Because data to identify the
size of domestic partners that are
business entities are not readily
available, this number is a high upper
bound and is magnitudes greater than
the number of affected domestic
partners that are small businesses.
Consequently, the Treasury Department
and the IRS have determined that the
proposed regulations will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, it is hereby certified that
the proposed regulations would not
have a significant economic impact on
a substantial number of small entities.

Pursuant to section 7805(f) of the
Code, this notice of proposed
rulemaking has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

IV. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that agencies assess anticipated costs
and benefits and take certain other
actions before issuing a final rule that
includes any Federal mandate that may
result in expenditures in any one year

7Data are from IRS’s Research, Applied
Analytics, and Statistics division based on data
available in the Compliance Data Warehouse.
Category 4 filer includes a U.S. person who had
control of a foreign corporation during the annual
accounting period of the foreign corporation.
Category 5 includes a U.S. shareholder who owns
stock in a foreign corporation that is a CFC and who
owned that stock on the last day in the tax year of
the foreign corporation in that year in which it was
a CFC. For full definitions, see https://www.irs.gov/
pub/irs-pdf/i5471.pdf.

by a state, local, or tribal government, in
the aggregate, or by the private sector, of
$100 million in 1995 dollars, updated
annually for inflation. In 2019, that
threshold is approximately $154
million. These proposed regulations do
not include any Federal mandate that
may result in expenditures by state,
local, or tribal governments, or by the
private sector in excess of that
threshold.

V. Executive Order 13132: Federalism

Executive Order 13132 (entitled
“Federalism”’) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes
substantial, direct compliance costs on
state and local governments, and is not
required by statute, or preempts state
law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order.
These proposed regulations do not have
federalism implications and do not
impose substantial direct compliance
costs on state and local governments or
preempt state law within the meaning of
the Executive Order.

Comments and Requests for Public
Hearing

Before the proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble
under the ADDRESSES heading. The
Treasury Department and the IRS
request comments on all aspects of the
proposed regulations and on changes to
forms related to the proposed
regulations. See also parts I.B and II.A
of the Explanation of Provisions section
(requesting specific comments related to
the aggregate approach to domestic
partnerships and GILTI high tax
exclusion, respectively).

All comments will be available at
www.regulations.gov or upon request. A
public hearing will be scheduled if
requested in writing by any person that
timely submits written comments. If a
public hearing is scheduled, then notice
of the date, time, and place for the
public hearing will be published in the
Federal Register.


https://www.irs.gov/pub/irs-pdf/i5471.pdf
https://www.irs.gov/pub/irs-pdf/i5471.pdf
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Drafting Information

The principal authors of these
regulations are Joshua P. Roffenbender
and Jorge M. Oben of the Office of
Associate Chief Counsel (International).
However, other personnel from the
Treasury Department and the IRS
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805.

m Par. 2. Section 1.951-1 is amended by
adding paragraph (a)(4) and revising the
last sentence of paragraph (i) to read as
follows:

§1.951-1 Amounts included in gross
income of United States shareholders.
* * * * *

(a) * *x %

(4) See § 1.958-1(d)(1) for ownership
of stock of a foreign corporation through
a domestic partnership for purposes of
sections 951 and 951A and for purposes
of any other provision that applies by
reference to section 951 or 951A.

* * * * *

(i) * * * Paragraph (h) of this section
applies to taxable years of domestic
partnerships ending on or after May 14,
2010, but does not apply to determine
the stock of a controlled foreign
corporation owned (within the meaning
of section 958(a)) by a United States
person for taxable years of the
controlled foreign corporation beginning
on or after the date of publication of the
Treasury decision adopting these rules
as final regulations in the Federal
Register, and for taxable years of United
States persons in which or with which
such taxable years of the controlled
foreign corporation end.

m Par. 3. Section 1.951A-0 is amended
by adding entries for § 1.951A-7(a),
§1.951A-7(b), and § 1.951A-7(c) to read
as follows:

§1.951A-0 Outline of section 951A
regulations.
* * * * *

§1.951A-7 Applicability dates.
(a) In general.
(b) High tax exclusion.
(c) Domestic partnerships.

m Par. 4. Section 1.951A-2 is amended
by revising paragraph (c)(1)(iii) and
adding paragraph (c)(6) to read as
follows:

§1.951A-2 Tested income and tested loss.

* * * * *

(C] * % *

(1] * *x %

(iii) Gross income excluded from the
foreign base company income (as
defined in section 954) or the insurance
income (as defined in section 953) of the
corporation by reason of the exception
described in section 954(b)(4) pursuant
to an election under § 1.954—1(d), or a
tentative gross tested income item of the
corporation that qualifies for the
exception described in section 954(b)(4)
pursuant to an election under paragraph
(c)(6) of this section,

* * * * *

(6) Election for application of high tax
exception of section 954(b)(4)—(i) In
general. For purposes of section
951A(c)(2)(A)(i)(II) and paragraph
(c)(1)(iii) of this section, a tentative
gross tested income item of a controlled
foreign corporation for a CFC inclusion
year qualifies for the exception
described in section 954(b)(4) if—

(A) An election made under
paragraph (c)(6)(v)(A) of this section is
effective with respect to the controlled
foreign corporation for the CFC
inclusion year; and

(B) The tentative net tested income
item with respect to the tentative gross
tested income item was subject to
foreign income taxes at an effective rate
that is greater than 90 percent of the rate
that would apply if the income were
subject to the maximum rate of tax
specified in section 11.

(ii) Definitions—(A) Tentative gross
tested income item—(1) In general. A
single tentative gross tested income item
with respect to a controlled foreign
corporation for a CFC inclusion year is
the aggregate of all items of gross
income attributable to a single qualified
business unit (QBU) of the controlled
foreign corporation in such CFC
inclusion year that would be gross
tested income without regard to this
paragraph (c)(6) and that would be in a
single tested income group (as defined
in § 1.960-1(d)(2)(ii)(C)). For this
purpose, a QBU is defined in section
989(a) and the regulations under that
section, and a controlled foreign
corporation’s QBUs includes QBUs
owned by the controlled foreign
corporation in addition to the QBU that
is the controlled foreign corporation.
Therefore, a controlled foreign
corporation may have multiple tentative
gross tested income items.

(2) Income attributable to a QBU.
Gross income is attributable to a QBU if
the gross income is properly reflected
on the books and records of the QBU.
Such gross income must be determined
under Federal income tax principles,
except that the principles of § 1.904—
4(£)(2)(vi) (without regard to the
exclusion described in § 1.904—
4(£)(2)(vi)(C)(1)) apply to adjust gross
income of a QBU to reflect disregarded
payments.

(B) Tentative net tested income item.
A tentative net tested income item with
respect to a tentative gross tested
income item is determined by allocating
and apportioning deductions (not
including any items described in
§ 1.951A-2(c)(5)) to the tentative gross
tested income item under the principles
of § 1.960—1(d)(3) by treating each single
tentative gross tested income item as
gross income in a separate tested
income group.

(iii) Effective rate at which taxes are
imposed. For a CFC inclusion year of a
controlled foreign corporation, the
effective rate with respect to the
controlled foreign corporation’s
tentative net tested income items is
determined separately for each such
item. The effective rate at which taxes
are imposed on a tentative net tested
income item is—

(A) The U.S. dollar amount of foreign
income taxes paid or accrued with
respect to the tentative net tested
income item, determined by applying
paragraph (c)(6)(iv) of this section;
divided by

(B) The U.S. dollar amount of the
tentative net tested income item,
increased by the amount of foreign
income taxes referred to in paragraph
(c)(6)(iv) of this section.

(iv) Taxes paid or accrued with
respect to a tentative net tested income
item. For a CFC inclusion year, the
amount of foreign income taxes paid or
accrued by a controlled foreign
corporation with respect to a tentative
net tested income item of the controlled
foreign corporation for purposes of this
paragraph (c)(6) is the U.S. dollar
amount of the controlled foreign
corporation’s current year taxes (as
defined in § 1.960-1(b)(4)) that would
be allocated and apportioned under the
principles of § 1.960-1(d)(3)(ii) to the
tentative net tested income item by
treating such tentative net tested income
item as being in a separate tested
income group. If the principles of
§ 1.904—4(f)(2)(vi) apply to adjust the
gross income of a QBU to account for
disregarded payments as provided in
paragraph (c)(6)(ii)(A)(2) of this section,
the principles of § 1.904—6(a)(2) apply to
allocate and apportion foreign income
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taxes imposed by reason of the
disregarded payments. Except to the
extent provided in the next sentence,
the amount of foreign income taxes paid
or accrued with respect to a tentative
net tested income item, determined in
the manner provided in this paragraph
(c)(6), will not be affected by a
subsequent reduction in foreign income
taxes attributable to a distribution to
shareholders of all or part of such
income. To the extent the foreign
income taxes paid or accrued by the
controlled foreign corporation are
reasonably certain to be returned by the
foreign jurisdiction imposing such taxes
to a shareholder, directly or indirectly,
through any means (including, but not
limited to, a refund, credit, payment,
discharge of an obligation, or any other
method) on a subsequent distribution to
such shareholder, the foreign income
taxes are not treated as paid or accrued
for purposes of this paragraph (c)(6)(iv).

(v) Rules regarding the election—(A)
Manner of making election. An election
is made under this paragraph
(c)(6)(v)(A) with respect to a controlled
foreign corporation for a CFC inclusion

ear—

(1) By the controlling domestic
shareholders (as defined in § 1.964—
1(c)(5)), by attaching a statement to such
effect with an original or amended
income tax return for the U.S.
shareholder inclusion year of each
controlling domestic shareholder in
which or with which such CFC
inclusion year ends, and including any
additional information required by
applicable administrative
pronouncements; or

(2) In accordance with the rules
provided in forms or instructions.

(B) Scope of election. An election
made under paragraph (c)(6)(v)(A) of
this section that is effective with respect
to a controlled foreign corporation for a
CFC inclusion year applies with respect
to each tentative gross tested income
item of the controlled foreign
corporation for the CFC inclusion year
and is binding on all United States
shareholders of the controlled foreign
corporation.

(C) Duration of election. An election
made under paragraph (c)(6)(v)(A) of
this section is effective for a CFC
inclusion year of a controlled foreign
corporation for which the election is
made and all subsequent CFC inclusion
years of such corporation unless
revoked by the controlling domestic
shareholders of the controlled foreign
corporation under paragraph
(c)(6)(v)(D)(1) of this section.

(D) Revocation of election—(1) In
general. Except as provided in
paragraph (c)(6)(v)(D)(2) of this section,

the election made under paragraph
(c)(6)(v)(A) of this section with respect
to a controlled foreign corporation for a
CFC inclusion year is revoked by the
controlling domestic shareholders of the
controlled foreign corporation in the
same manner as prescribed for an
election in paragraph (c)(6)(v)(A) of this
section.

(2) Limitations by reason of
revocation—(i) In general. Except as
provided in paragraph (c)(6)(v)(D)(2)(ii)
of this section, if an election with
respect to a controlled foreign
corporation for a CFC inclusion year is
revoked under paragraph (c)(6)(v)(D)(1)
of this section, a new election cannot be
made under paragraph (c)(6)(v)(A) of
this section with respect to the
controlled foreign corporation for any
CFC inclusion year that begins within
sixty months following the close of the
CFC inclusion year for which the
previous election was revoked, and such
subsequent election cannot be revoked
under paragraph (c)(6)(v)(D)(1) of this
section with respect to the controlled
foreign corporation for any CFC
inclusion year that begins within sixty
months following the close of the CFC
inclusion year for which the subsequent
election was made.

(ii) Exception for change of control.
The Commissioner may permit a
controlled foreign corporation to make
an election under paragraph (c)(6)(v)(A)
of this section or revoke an election
under paragraph (c)(6)(v)(D)(1) of this
section with respect to any CFC
inclusion year within the sixty-month
period described in paragraph
(c)(6)(v)(D)(2)(i) of this section if more
than 50 percent of the total combined
voting power of all classes of the stock
of the controlled foreign corporation
entitled to vote as of the beginning of
such CFC inclusion year are owned
(within the meaning of section 958(a))
by persons that did not own any
interests in the controlled foreign
corporation as of the close of the CFC
inclusion year for which the prior
election or revocation with respect to
the controlled foreign corporation
became effective. For purposes of the
preceding sentence, a person includes
any person bearing a relationship
described in section 267(b) or 707(b)(1)
with respect to the person.

(E) Rules applicable to controlling
domestic shareholder groups—(1) In
general. In the case of a controlled
foreign corporation that is a member of
a controlling domestic shareholder
group, an election is made under
paragraph (c)(6)(v)(A) of this section or
revoked under paragraph (c)(6)(v)(D)(1)
of this section with respect to each
member of the controlling domestic

shareholder group (including any
member that joins the controlling
domestic shareholder group after the
election or revocation) and the rules in
paragraphs (c)(6)(v)(A) through (D) of
this section apply by reference to the
controlling domestic shareholder group.

(2) Definition of controlling domestic
shareholder group. For purposes of
paragraph (c)(6)(v)(E)(1) of this section,
the term controlling domestic
shareholder group means two or more
controlled foreign corporations (each a
member) if more than 50 percent of the
total combined voting power of all
classes of the stock of each corporation
is owned (within the meaning of section
958(a)) by the same controlling domestic
shareholder or, if no single controlling
domestic shareholder owns (within the
meaning of section 958(a)) more than 50
percent of the total combined voting
power of all classes of the stock of each
corporation, more than 50 percent of the
total combined voting power of all
classes of the stock of each corporation
is owned (within the meaning of section
958(a)) by the same controlling domestic
shareholders and each controlling
domestic shareholder owns (within the
meaning of section 958(a)) the same
percentage of stock in each controlled
foreign corporation. For purposes of the
preceding sentence, a controlling
domestic shareholder includes any
person bearing a relationship described
in section 267(b) or 707(b)(1) to the
controlling domestic shareholder.

(vi) Example. The following example
illustrates the application of this
paragraph (c)(6).

(A) Example: Effect of disregarded
payments between QBUs—(1) Facts—(i) FP, a
controlled foreign corporation organized in
Country A, conducts a trade or business in
Country A (the Country A Business) and
reflects items of income, gain, loss, and
expense attributable to the Country A
Business on the books and records of FP’s
home office. Under § 1.989(a)-1(b)(2)(i)(A),
FP is a QBU. FP’s functional currency is the
U.S. dollar. FP has a calendar year taxable
year in both the United States and Country
A. An election is made under paragraph
(c)(6)(v)(A) of this section that is effective for
FP’s CFC inclusion year.

(if) FP owns FDE, a Country B disregarded
entity (within the meaning of § 1.904—
4(f)(3)(i)). FDE conducts activities in Country
B that constitute a trade or business within
the meaning of § 1.989(a)-1(c) (the Country B
Business), and reflects items of income, gain,
loss, and expense attributable to the Country
B Business on the books and records of FDE.
Under § 1.989(a)—1(b)(2)(ii)(B), the Country B
Business conducted through FDE is a QBU.
The Country B Business’s functional
currency is the U.S. dollar. FDE has a
calendar year taxable year in Country B.

(iif) On Date A in Year 1, FDE accrues
$100x of interest income from X, an
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unrelated third party, and reflects the accrual
on the books and records of the Country B
business. FP excludes the $100x from foreign
personal holding company income by reason
of section 954(h). Subsequently, on Date B in
Year 1, FDE accrues and pays $20x of interest
to FP. FP reflects the interest income item on
the books and records of the Country A
Business. FDE reflects the $20x of interest
expense on the books and records of the
Country B Business.

(iv) Country A imposes no tax on income.
Country B imposes a 25% tax on income. For
Country B income tax purposes, FDE (which
is not disregarded under Country B income
tax principles) recognizes $80x of taxable
income ($100x interest income, less a $20x
deduction for the interest paid to FP).
Accordingly, FDE incurs a Country B income
tax liability with respect to Year 1, the U.S.
dollar amount of which is $20x. For Federal
income tax purposes, if FDE were not a
disregarded entity (within the meaning of
§ 1.904-4(f)(3)(i)), FP would recognize $20x
of income in Year 1, and FDE would
recognize $80x of taxable income in Year 1.
Other than the $20x expense accrued with
respect to the income tax imposed by
Country B, FP incurs no deductions in Year
1 for Federal income tax purposes.

(2) Analysis—(i) Under paragraph
(c)(6)(ii)(A)(1) of this section, a separate
tentative gross tested income item must be
determined with respect to FP’s Country A
Business and Country B Business (each of
which is a QBU). To determine the separate
tentative gross tested income items with
respect to its Country A Business and
Country B Business, FP must determine the
gross income that is attributable to the
Country A Business and the Country B
Business under paragraph (c)(6)(ii)(A)(2) of
this section. Without regard to the $20x
interest payment from FDE to FP, gross
income attributable to the Country A
Business would be $0 (that is, $20x of
interest income reflected on the books and
records of the Country A Business, reduced
by $20x attributable to a payment that is
disregarded for Federal income tax
purposes). Similarly, without regard to the
$20x interest payment from FDE to FP, gross
income attributable to the Country B
Business would be $100x (that is, $100x of
interest income reflected on the books and
records of the Country B Business,
unreduced by the $20x payment from FDE to
FP). However, the $20x payment from FDE to
FP is a disregarded payment within the
meaning of § 1.904—4(f)(3)(ii), and would,
under the principles of § 1.904—4(f)(2)(vi)
(without regard to the exclusion described in
§1.904—4(f)(2)(vi)(C)(1)), adjust the gross
income of the Country A Business from $0
to $20x and the gross income of the Country
B Business from $100x to $80x (in each case,
by virtue of the $20x disregarded interest
payment from FDE to FP). Accordingly, FP’s
tentative gross tested income attributable to
the Country A Business is $20x and its
tentative gross tested income attributable to
the Country B Business is $80x.

(1) Under paragraph (c)(6)(ii)(B) of this
section, because there are no deductions
allocated or apportioned under § 1.960—
1(d)(3) to the tentative gross tested income

items of the Country A Business, FP’s
tentative net tested income item attributable
to the Country A Business is $20x. Taking
into account the $20x deduction for Country
B income taxes that are allocable to the
Country B Business under § 1.960-1(d)(3),
FP’s tentative net tested income item
attributable to the Country B Business is $60x
under paragraph (c)(6)(ii)(B) of this section
(tentative gross tested income of $80x less the
$20x deduction).

(1if) Under paragraphs (c)(6)(iii) and (iv) of
this section, for Year 1 (a CFC inclusion year
of FP), the effective rate with respect to FP’s
$60x tentative net tested income item
attributable to its Country B Business is 25%:
$20x (the U.S. dollar amount of the Country
B taxes accrued with respect to FP’s tentative
tested net income item attributable to the
Country B Business) divided by $80x (the
U.S. dollar amount of FP’s $60x tentative net
tested income item, increased by the $20x
amount of Country B income taxes accrued
with respect to that tentative net tested
income item), expressed as a percentage.
Therefore, FP’s tentative net tested income
item attributable to the Country B Business
was subject to foreign income taxes at an
effective rate (25%) that is greater than 18.9%
(which is 90% of the rate that would apply
if the income were subject to the maximum
rate of tax specified in section 11, which is
21%). Accordingly, the requirement of
paragraph (c)(6)(i)(B) of this section is
satisfied with respect to FP’s tentative gross
tested income item attributable to the
Country B Business in Year 1. Further, the
requirement of paragraph (c)(6)(i)(A) of this
section is satisfied because an election
described in paragraph (c)(6)(v)(A) of this
section was made with respect to FP for Year
1. Accordingly, FP’s $80x item of tentative
gross tested income attributable to its
Country B Business qualifies for the high tax
exception of section 954(b)(4) under
paragraph (c)(6)(i) of this section.

(iv) FP’s $20x item of tentative net tested
income attributable to its Country A Business
is not subject to foreign income tax, and
therefore does not satisfy the requirement of
paragraph (c)(6)(i)(B) of this section.
Accordingly, FP’s $20x item of tentative
gross tested income attributable to the
Country A Business does not qualify for the
high tax exception of section 954(b)(4) under
paragraph (c)(6)(i) of this section.

m Par. 5. Section 1.951A-7 is revised to
read as follows:

§1.951A-7 Applicability dates.

(a) In general. Except as otherwise
provided in this section, sections
1.951A—1 through 1.951A-6 apply to
taxable years of foreign corporations
beginning after December 31, 2017, and
to taxable years of United States
shareholders in which or with which
such taxable years of foreign
corporations end.

(II))) High tax exclusion. Section
1.951A-2(c)(1)(iii) and (c)(6) applies to
taxable years of foreign corporations
beginning on or after the date of
publication of the Treasury decision

adopting these rules as final regulations
in the Federal Register, and to taxable
years of United States shareholders in
which or with which such taxable years
of foreign corporations end.

(c) Domestic partnerships. Section
1.951A-1(e) applies to taxable years of
foreign corporations beginning after
December 31, 2017, and before the date
of publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register, and to taxable
years of United States persons in which
or with which such taxable years of
foreign corporations end.

m Par. 6. Section 1.954-1 is amended
by:

lyl. Adding “or” to the end of
paragraph (c)(1)(iii)(A)(2)(ii).

m 2. Removing and reserving paragraphs
(c)(1)(iii)(A)(2)(iii) and (iv).

m 3. Adding paragraphs (c)(1)(iii)(A)(3)
and (c)(1)@v).

m 4. Removing the language “foreign
base company oil related income, as
defined in section 954(g), or” in the
second sentence of paragraph (d)(1)
introductory text.

m 5. Adding a new sentence after the
fourth sentence in paragraph (d)(1)
introductory text.

m 6. Removing the language “imposed
by a foreign country or countries” in
paragraph (d)(1)(ii).

m 7. Removing the language “in a chain
of corporations through which a
distribution is made” in the first
sentence in paragraph (d)(2)
introductory text.

m 8. Removing the language “(or
deemed paid or accrued)” in paragraph
(d)(2)(®).

m 9. Revising the heading and the first
sentence of paragraph (d)(3)(i).

m 10. Removing the second sentence of
paragraph (d)(3)(i).

m 11. Removing and reserving
paragraphs (d)(4)(iii) and (d)(7).

The additions and revisions read as
follows:

§1.954-1 Foreign base company income.
* * * * *

(C) * *x %

(1) * x %

(iii) * * *

(A] * * %

(3) Amount of a single item. For
purposes of paragraph (c)(1)(iii)(A) of
this section, the aggregate amount from
all transactions that falls within a single
separate category (as defined in § 1.904—
5(a)(4)(v)) and is described in paragraph
(c)(1)(iii)(A)(1)(d) of this section is a
single item of income. Similarly, the
aggregate amount from all transactions
that falls within a single separate
category (as defined in § 1.904—
5(a)(4)(v)) and is described in each one
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of paragraphs (c)(1)(iii)(A)(1)(ii) through
(c)(1)(iii)(A)(1)(v) of this section is in
each case a separate single item of
income. The same principles apply for
transactions described in each one of
paragraphs (c)(1)(iii)(A)(2)(i) through (v)
of this section.

(iv) Treatment of deductions or loss
attributable to disqualified basis. For
purposes of paragraph (c)(1)(i) of this
section (and in the case of insurance
income, paragraph (a)(6) of this section),
in determining the amount of a net item
of foreign base company income or
insurance income, deductions or loss
described in § 1.951A-2(c)(5) are not
allocated and apportioned to gross
foreign base company income or gross
insurance income.

(d) * * *

(1) * * * For rules concerning the
application of the high tax exception of
sections 954(b)(4) and
951A(c)(2)(A)(i)(IM) to tentative gross
tested income items, see § 1.951A—
2(c)(1)(iii) and (c)(6). * * *

* * * * *

(3) I

(i) In general. The amount of foreign
income taxes paid or accrued by a
controlled foreign corporation with
respect to a net item of income for
purposes of section 954(b)(4) and this
paragraph (d) is the U.S. dollar amount
of the controlled foreign corporation’s
current year taxes (as defined in
§1.960-1(b)(4)) that are allocated and
apportioned under § 1.960-1(d)(3)(ii) to
the subpart F income group (as defined
in § 1.960-1(d)(2)(ii)(B)) that
corresponds with the net item of

income. * * *
* * * * *

m Par. 7. Section 1.954—1, as proposed
to be amended at 83 FR 63200
(December 7, 2018), is further amended
by:
lyl. Removing and reserving paragraph
(d)(3)(ii).
m 2. Redesignating paragraphs (h)(1) and
(h)(2) as paragraphs (h)(2) and (h)(3),
respectively.
m 3. Adding a new paragraph (h)(1).
m 4. Removing the language ‘“Paragraphs
(d)(3)(i) and (ii)” in newly redesignated
paragraph (h)(2) and adding ““The last
two sentences in paragraph (d)(3)(i)” in
its place.

The addition reads as follows:

§1.954-1 Foreign base company income.
(h) EE
(1) Paragraphs (c)(1)(iii)(A)(3) and
(c)(1)(iv) of this section and portion of
paragraph (d)(3)(i) of this section.
Paragraphs (c)(1)(iii)(A)(3) and (c)(1)(iv)

of this section and the first sentence of
paragraph (d)(3)(i) of this section apply
to taxable years of a controlled foreign
corporation beginning on or after the
date of publication of the Treasury
decision adopting these rules as final
regulations in the Federal Register.

* * * * *

m Par. 8. Section 1.956—1, as amended
May 23, 2019, at 84 FR 23717, effective
July 22, 2019, is further amended by
revising the first sentence of paragraph
(g)(4) to read as follows:

§1.956-1 Shareholder’s pro rata share of
the average of the amounts of United States
property held by a controlled foreign
corporation.

* * * * *

R

(4) Paragraphs (a)(2) and (3) of this
section apply to taxable years of
controlled foreign corporations
beginning on or after July 22, 2019, and
to taxable years of a United States
shareholder in which or with which
such taxable years of the controlled
foreign corporations end, but the last
sentence of paragraph (a)(2)(i) and
paragraphs (a)(2)(iii) and (a)(3)(iv) of
this section do not apply to taxable
years of controlled foreign corporations
beginning on or after the date of
publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register, and to taxable
years of a United States shareholder in
which or with which such taxable years
of the controlled foreign corporations
end. * * *

* * * * *
m Par. 9. Section 1.958—1 is amended
by:

m 1. Redesignating paragraph (d) as

paragraph (e).

m 2. Adding a new paragraph (d).
The addition reads as follows:

§1.958-1 Direct and indirect ownership of
stock.
* * * * *

(d) Stock owned through domestic
partnerships—(1) In general. Except as
otherwise provided in paragraph (d)(2)
of this section, for purposes of section
951 and section 951A, and for purposes
of any other provision that applies by
reference to section 951 or section 951A,
a domestic partnership is not treated as
owning stock of a foreign corporation
within the meaning of section 958(a).
When the preceding sentence applies, a
domestic partnership is treated in the
same manner as a foreign partnership
under section 958(a)(2) and paragraph
(b) of this section for purposes of
determining the persons that own stock
of the foreign corporation within the
meaning of section 958(a).

(2) Non-application for determination
of status as United States shareholder or
controlled foreign corporation.
Paragraph (d)(1) of this section does not
apply for purposes of determining
whether any United States person is a
United States shareholder (as defined in
section 951(b)), whether any United
States shareholder is a controlling
domestic shareholder (as defined in
§ 1.964—1(c)(5)), or whether any foreign
corporation is a controlled foreign
corporation (as defined in section
957(a)).

(3) Examples. The following examples
illustrate the application of this
paragraph (d).

(i) Example 1—(A) Facts. USP, a domestic
corporation, and Individual A, a United
States citizen unrelated to USP, own 95%
and 5%, respectively, of PRS, a domestic
partnership. PRS owns 100% of the single
class of stock of FC, a foreign corporation.

(B) Analysis—(1) CFC and United States
shareholder determinations. Under
paragraph (d)(2) of this section, the
determination of whether PRS, USP, and
Individual A (each a United States person)
are United States shareholders of FC and
whether FC is a controlled foreign
corporation is made without regard to
paragraph (d)(1) of this section. PRS, a
United States person, owns 100% of the total
combined voting power or value of the FC
stock within the meaning of section 958(a).
Accordingly, PRS is a United States
shareholder under section 951(b), and FC is
a controlled foreign corporation under
section 957(a). USP is a United States
shareholder of FC because it owns 95% of the
total combined voting power or value of the
FC stock under sections 958(b) and
318(a)(2)(A). Individual A, however, is not a
United States shareholder of FC because
Individual A owns only 5% of the total
combined voting power or value of the FC
stock under sections 958(b) and 318(a)(2)(A).

(2) Application of sections 951 and 951A.
Under paragraph (d)(1) of this section, for
purposes of sections 951 and 951A, PRS is
not treated as owning (within the meaning of
section 958(a)) the FC stock; instead, PRS is
treated in the same manner as a foreign
partnership for purposes of determining the
FC stock owned by USP and Individual A
under section 958(a)(2) and paragraph (b) of
this section. Therefore, for purposes of
sections 951 and 951A, USP is treated as
owning 95% of the FC stock under section
958(a), and Individual A is treated as owning
5% of the FC stock under section 958(a). USP
is a United States shareholder of FC, and
therefore USP determines its income
inclusions under section 951 and 951A based
on its ownership of FC stock under section
958(a). However, because Individual A is not
a United States shareholder of FC, Individual
A does not have an income inclusion under
section 951 with respect to FC or a pro rata
share of any amount of FC for purposes of
section 951A.

(ii) Example 2—(A) Facts. USP, a domestic
corporation, and Individual A, a United
States citizen, own 90% and 10%,
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respectively, of PRS1, a domestic
partnership. PRS1 and Individual B, a
nonresident alien individual, own 90% and
10%, respectively, of PRS2, a domestic
partnership. PRS2 owns 100% of the single
class of stock of FC, a foreign corporation.
USP, Individual A, and Individual B are
unrelated to each other.

(B) Analysis—(1) CFC and United States
shareholder determination. Under paragraph
(d)(2) of this section, the determination of
whether PRS1, PRS2, USP, and Individual A
(each a United States person) are United
States shareholders of FC and whether FC is
a controlled foreign corporation is made
without regard to paragraph (d)(1) of this
section. PRS2 owns 100% of the total
combined voting power or value of the FC
stock within the meaning of section 958(a).
Accordingly, PRS2 is a United States
shareholder under section 951(b), and FC is
a controlled foreign corporation under
section 957(a). Under sections 958(b) and
318(a)(2)(A), PRS1 is treated as owning 90%
of the FC stock owned by PRS2. Accordingly,
PRS1 is a United States shareholder under
section 951(b). Further, under section
958(b)(2), PRS1 is treated as owning 100% of
the FC stock for purposes of determining the
FC stock treated as owned by USP and
Individual A under section 318(a)(2)(A).
Therefore, USP is treated as owning 90% of
the FC stock under section 958(b) (100% x
100% x 90%), and Individual A is treated as
owning 10% of the FC stock under section
958(b) (100% x 100% x 10%). Accordingly,
both USP and Individual A are United States
shareholders of FC under section 951(b).

(2) Application of sections 951 and 951A.
Under paragraph (d)(1) of this section, for
purposes of sections 951 and 951A, PRS1 and
PRS2 are not treated as owning (within the
meaning of section 958(a)) the FC stock;
instead, PRS1 and PRS2 are treated in the
same manner as foreign partnerships for
purposes of determining the FC stock owned
by USP and Individual A under section
958(a)(2) and paragraph (b) of this section.
Therefore, for purposes of determining the
amount included in gross income under
sections 951 and 951A, USP is treated as
owning 81% (100% x 90% x 90%) of the FC
stock under section 958(a), and Individual A
is treated as owning 9% (100% x 90% x
10%) of the FC stock under section 958(a).
Because USP and Individual A are both
United States shareholders of FC, USP and
Individual A determine their respective
inclusions under sections 951 and 951A
based on their ownership of FC stock under
section 958(a).

(4) Applicability date. Paragraphs
(d)(1) through (3) of this section apply
to taxable years of foreign corporations
beginning on or after the date of
publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register, and to taxable
years of United States persons in which
or with which such taxable years of
foreign corporations end. For taxable
years that precede the taxable years
described in the preceding sentence, a
domestic partnership may apply those

paragraphs to taxable years of a foreign
corporation beginning after December
31, 2017, and to taxable years of the
domestic partnership in which or with
which such taxable years of the foreign
corporation end, provided that the
partnership, its partners that are United
States shareholders of the foreign
corporation, and other domestic
partnerships that bear relationships
described in section 267(b) or 707(b) to
the partnership (and their United States
shareholder partners) consistently apply
paragraph (d) of this section with
respect to all foreign corporations whose
stock the domestic partnerships own
within the meaning of section 958(a)
(determined without regard to
paragraph (d)(1) of this section).

* * * * *

m Par. 10. Section 1.1502-51 is

amended by revising the last sentence in
paragraph (b) and adding paragraph
(g)(2) to read as follows:

§1.1502-51 Consolidated section 951A.

(b) * * * In addition, see §1.958—
1(d).
(g] * * *

(2) The last sentence of paragraph (b)
of this section. The last sentence of
paragraph (b) of this section applies to
taxable years of United States
shareholders described in §1.958—
1(d)(4).

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2019-12436 Filed 6—14-19; 4:15 pm]
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Cleveland, OH

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone for
certain waters of Lake Erie during the
USA Triathlon National
Championships. This action is
necessary to provide for the safety of life
on the navigable waters near Edgewater

Park, Cleveland, OH during the swim
events of the multiple triathlons over
the course of three days. This proposed
rulemaking would prohibit persons and
vessels from being in the safety zone
unless authorized by the Captain of the
Port Buffalo or a designated
representative. We invite your
comments on this proposed rulemaking.
DATES: Comments and related material
must be received by the Coast Guard on
or before July 22, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0419 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email LT Ryan
Junod, Chief of Waterways Management,
U.S. Coast Guard Marine Safety Unit
Cleveland; telephone 216—937-6004,
email D09-SMB-SECBuffalo-WWM@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On January 29, 2019, USA Triathlon
notified the Coast Guard that it will be
conducting the USA Triathlon Age
Group National Championships from
10:00 a.m. to 1:30 p.m. on August 09,
2019, from 5:00 a.m. to 5:30 p.m. on
August 10, 2019, and from 5:00 a.m. to
12:00 p.m. on August 11, 2019. The
swim portion of the multiple triathlon
events will be held off Edgewater Park
in Lake Erie, Cleveland, OH. Hazards
from swim events include participants
swimming in an area that has a high
amount of recreational vessel traffic and
interfering with vessels intending to
operate in that location, as well as
swimming within approaches to public
and private marinas. The Captain of the
Port Buffalo determined that potential
hazards associated with the swim events
would be a safety concern for anyone
intending to participate in this event or
for vessels that operate in their vicinity.

The purpose of this rulemaking is to
protect the safety of the event
participants and transiting vessels on
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specified waters of Lake Erie before,
during and after the scheduled event.
The Coast Guard proposes this
rulemaking under authority in 46 U.S.C.
70034 (previously 33 U.S.C. 1231).

III. Discussion of Proposed Rule

The Captain of the Port Buffalo
proposes to establish a safety zone from
9:45 a.m. through 1:45 p.m. on August
09, 2019, from 4:45 a.m. through 5:45
p-m. on August 10, 2019, and from 4:45
a.m. through 12:15 p.m. on August 11,
2019. The safety zone would cover all
navigable waters of Lake Erie, off of
Edgewater Park, Cleveland OH, inside
an area starting on shore at position
41°29'16” N, 081°44’49” W extending
NW in a straight line position to
41°2934” N, 081°45’02” W then NE in
a straight line to position 41°29°43” N,
081°44’31” W, and SE back to shore at
position 41°29°28” N, 081°44722” W
(NAD 83). The duration of the zone is
intended to ensure the safety of vessels,
participants, and these navigable waters
before, during, and after the schedule
events over the course of the three days.
No vessel or person would be permitted
to enter the safety zone without
obtaining permission from the Captain
of the Port or a designated
representative.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget, and pursuant
to OMB guidance it is exempt from the
requirements of Executive Order 13771.

This regulatory action determination
is based on the conclusion that this rule
is not a significant regulatory action. We
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety

zone created by this rule will be
relatively small and enforced for a
relatively short time. Also, the safety
zone is designed to allow vessels to
transit around it. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal.
Additionally, vessels may still transit
through the safety zone when permitted
by the Captain of the Port or a
designated representative.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023—-01 and
Commandant Instruction 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves a safety zone lasting 3 days that
would prohibit entry within certain
waters of Lake Erie, off of Edgewater
Park, Cleveland, OH. Normally such
actions are categorically excluded from
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further review under paragraph L60(a)
in Table 3—1 of U.S. Coast Guard
Environmental Planning Implementing
Procedures 5090.1. A preliminary
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping

requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0419 to read as
follows:

§165.T09-0419 Safety Zone; USA
Triathlon Age Group National
Championships; Lake Erie, Cleveland, OH.

(a) Location. The safety zone will
encompass all waters of Lake Erie, off of
Edgewater Park, Cleveland OH, inside
an area starting on shore at position
41°29'16” N, 081°44’49” W extending
NW in a straight line position to
41°29'34” N, 081°45’02” W then NE in
a straight line to position 41°29°43” N,
081°44’31” W, and SE back to shore at
position 41°29°28” N, 081°44"22” W
(NAD 83).

(b) Enforcement Period. This rule will
be enforced from 9:45 a.m. through 1:45
p-m. on August 09, 2019, from 4:45 a.m.
through 5:45 p.m. on August 10, 2019,
and from 4:45 a.m. through 12:15 p.m.
on August 11, 2019.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or a designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or a designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his or her behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the Captain of the Port Buffalo
or an on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or an on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain

of the Port Buffalo, or an on-scene
representative.

Dated: June 17, 2019.
Joseph S. Dufresne,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2019-13181 Filed 6—20-19; 8:45 am]
BILLING CODE 9110-04-P
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37 CFR Part 201
[Docket No. 2018-4]

Copyright Office Fees

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: As part of its ongoing fee
study, the Copyright Office proposes
limited revisions to its previously
proposed fee schedule relating to
document recordation and new
prospective group registration options.
The proposed modifications would
adjust the fee structure for document
recordation from a fee formula based on
the number of titles to a formula based
on the number of works and alter