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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985

[Doc. No. AMS-SC-17-0073; SC18-985-1A
FR]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Revision of the Salable
Quantity and Allotment Percentage for
Class 3 (Native) Spearmint Oil for the
2018-2019 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Far West
Spearmint Oil Administrative
Committee (Committee) to increase the
quantity of Class 3 (Native) spearmint
oil that handlers may purchase from, or
handle on behalf of, producers during
the 2018-2019 marketing year. The
Committee recommended this action to
ensure that the Native spearmint oil
market is adequately supplied through
the end of the current marketing year.
DATES: Effective April 25, 2019.

FOR FURTHER INFORMATION CONTACT:
Barry Broadbent, Senior Marketing
Specialist, or Gary D. Olson, Regional
Director, Northwest Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Barry.Broadbent@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202)720-8938, or Email:
Richard.Lower@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule, pursuant to 5 U.S.C. 553, amends
regulations issued to carry out a
marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Order No. 985 (7 CFR part
985), as amended, regulating the
handling of spearmint oil produced in
the Far West (Washington, Idaho,
Oregon, and designated parts of Nevada
and Utah). Part 985 (referred to as ‘“the
Order”’) is effective under the
Agricultural Marketing Agreement Act
0f 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Committee locally administers the
Order and is comprised of spearmint oil
producers operating within the area of
production, and a public member.

The Department of Agriculture
(USDA) is issuing this final rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”” (February 2, 2017).

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the provisions of
the Order now in effect, salable
quantities and allotment percentages
may be established for classes of
spearmint oil produced in the Far West.
This rule increases the quantity of
Native spearmint oil produced in the
Far West that handlers may purchase
from, or handle on behalf of, producers
during the 2018-2019 marketing year,
which ends on May 31, 2019.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing

on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule revises the quantity of
Native spearmint oil that handlers may
purchase from, or handle on behalf of,
producers during the 2018-2019
marketing year. The salable quantity
and allotment percentage for Native
spearmint oil for the 2018-2019
marketing year was initially established
at 1,307,947 pounds and 53 percent,
respectively, in a final rule published in
the Federal Register on July 24, 2018
(83 FR 34935). This rule increases the
Native spearmint oil salable quantity
from 1,307,947 pounds to 1,431,350
pounds and the allotment percentage
from 53 percent to 58 percent.

Under the volume regulation
provisions of the Order, the Committee
meets each year to adopt a marketing
policy for the ensuing year. When the
Committee’s marketing policy
considerations indicate a need to limit
the quantity of spearmint oil available to
the market to establish or maintain
orderly marketing conditions, the
Committee submits a recommendation
to the Secretary of Agriculture for
volume regulation.

Volume regulation under the Order is
effectuated through the establishment of
a salable quantity and allotment
percentage applicable to each class of
spearmint oil handled in the production
area during a marketing year. The
salable quantity is the total quantity of
each class of oil that handlers may
purchase from, or handle on behalf of,
producers during a given marketing
year. The allotment percentage for each
class of oil is derived by dividing the
salable quantity by the total industry
allotment base for that same class of oil.
The total industry allotment base is the
aggregate of all allotment base held
individually by producers. Producer
allotment base is the quantity of each
class of spearmint oil that the
Committee has determined is
representative of a producer’s spearmint
oil production. Each producer is allotted
a pro rata share of the total salable
quantity of each class of spearmint oil
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each marketing year. Each producer’s
annual allotment is determined by
applying the allotment percentage to the
producer’s individual allotment base for
each applicable class of spearmint oil.

The full Committee met on October
25, 2017, to consider its marketing
policy for the 2018-2019 marketing
year. At that meeting, the Committee
determined that marketing conditions
indicated a need for volume regulation
of both classes of spearmint oil (Scotch
and Native) for the 2018—2019
marketing year. The Committee
recommended salable quantities of
760,660 pounds and 1,307,947 pounds,
and allotment percentages of 35 percent
and 53 percent, respectively, for Scotch
and Native spearmint oil. A proposed
rule to that effect was published in the
Federal Register on April 6, 2018 (83 FR
14766). Comments on the proposed rule
were solicited from interested persons
until June 5, 2018. No comments were
received. Subsequently, a final rule
establishing the salable quantities and
allotment percentages for Scotch and
Native spearmint oil for the 2018-2019
marketing year was published in the
Federal Register on July 24, 2018 (83 FR
34935).

Pursuant to authority contained in
§§985.50, 985.51, and 985.52, the full
eight-member Committee met again on
July 18, 2018, to evaluate the current
year’s volume control regulation. At the
meeting, the Committee assessed the
current market conditions for spearmint
oil in relation to the salable quantities
and allotment percentages established
for the 2018-2019 marketing year. The
Committee considered a number of
factors, including the current and
projected supply and the estimated
future demand for all classes of
spearmint oil. The Committee
determined that the established salable
quantity and allotment percentage in
effect for Native spearmint oil for the
2018-2019 marketing year should be
increased to accommodate a rise in
market demand for that class of
spearmint oil.

At the July 18, 2018, meeting, the
Committee staff reported that estimated
demand for Native spearmint oil for the
2018-2019 marketing year was greater
than previously anticipated. The
Committee initially estimated the trade
demand for Native spearmint oil for the
2018-2019 marketing year to be
1,306,625. In a unanimous vote, the
Committee revised its estimated trade
demand for the 2018-2019 marketing
year from 1,306,625 pounds to
1,400,000 pounds. In addition, the
Committee recommended increasing the
2018-2019 marketing year Native
spearmint oil salable quantity from

1,307,947 pounds to 1,357,315 pounds
and the allotment percentage from 53
percent to 55 percent. The motion to
recommend to the Secretary to increase
the salable quantity and allotment
percentage also passed unanimously.

A proposed rule concerning this
action was published in the Federal
Register on October 9, 2018 (83 FR
50527). A 60-day comment period
ending December 10, 2018, was
provided to allow interested persons to
respond to the proposal.

During the proposed rule comment
period, the Committee met again on
October 17, 2018, to further discuss the
changing Native spearmint oil market
environment. The Order requires that
producers and handlers report to the
Committee all production and
disposition of spearmint oil within the
Order’s production area. Using the
information collected for the 2018-2019
and prior marketing years, the
Committee staff reported that current
marketing year trade statistics indicate
demand for Native spearmint oil is
greater than previously estimated.
Further, the industry consensus of those
in attendance at the meeting was that
trade demand should remain strong
throughout the year.

As such, in a unanimous action, the
Committee again revised its 2018-2019
marketing year estimated trade demand
for Native spearmint oil from 1,400,000
pounds to 1,450,000 pounds.
Accordingly, the Committee also voted
unanimously to recommend to USDA,
via a public comment on the proposed
rule (83 FR 50527), to increase the
salable quantity and allotment
percentage to 1,431,350 pounds and 58
percent, respectively. These numbers
were derived by recalculating the
salable quantity and allotment
percentage to incorporate the increase in
Native allotment base revealed by the
updated industry data. These
calculations are fully discussed below.
The Committee recommended this
quantity to fully supply anticipated
demand (1,450,000 pounds) for the rest
of the 2018-2019 marketing year and to
carry-out an estimated 8,005 pounds of
salable oil into the 2019-2020 marketing
year.

After receiving the Committee’s
recommendation to amend the original
proposal (submitted via public
comment) and the other comments
submitted during the comment period,
USDA reviewed the updated industry
information on the price, supply, and
demand of Native spearmint oil
supplied by the Committee and
determined that additional oil, in excess
of the level specified in the proposed
rule, is necessary to fully supply the

market for the 2018-2019 marketing
year. As such, this final rule makes
additional amounts of Native spearmint
oil available to the market by increasing
the salable quantity and allotment
percentage previously established under
the Order for the 2018-2019 marketing
year. This rule increases the Native
spearmint oil salable quantity by
123,403 pounds to 1,431,350 pounds
and raises the allotment percentage 5
percentage points to 58 percent.

The additional Native spearmint oil
will be made available from the release
of oil held by producers in the reserve
pool. As of May 31, 2018, the
Committee records show that the
reserve pool for Native spearmint oil
contained 1,020,583 pounds of oil. This
action will help reduce the quantity of
Native spearmint oil held in reserve.
The Committee considers the level of
Native spearmint oil currently held in
reserve to be excessive relative to
market conditions.

The increased quantity of Native
spearmint oil (123,403 pounds) that will
be made available to the market as a
result of this rule will ensure that
market demand is fully satisfied in the
current year and approximately 8,005
pounds of Native spearmint oil salable
inventory will be available to carry-over
for the start of the 2019-2020 marketing
year, which begins on June 1, 2019.

In making the recommendation to
increase the salable quantity and
allotment percentage of Native
spearmint oil for the 2018-2019
marketing year, the Committee
considered newly gathered price,
supply, and demand information
collected through industry producer and
handler reports and comments provided
by those in attendance at the October
17, 2018, meeting. USDA has also
reviewed the newly reported data and
has concluded that the proposed
increase would meet the needs of the
industry.

This rule increases the 2018-2019
marketing year Native spearmint oil
salable quantity by 123,403 pounds to a
total of 1,431,350 pounds. Actual sales
of Native spearmint oil for the 2017—
2018 marketing year totaled 1,565,515
pounds. The 5-year average of Native
spearmint oil sales is 1,365,377 pounds.

The Committee estimates that this
action will result in 8,005 pounds of
salable Native spearmint oil being
carried into the 2019-2020 marketing
year which begins June 1, 2019. While
8,005 pounds is a relatively low
quantity of salable Native spearmint oil
to begin the marketing year, reserve pool
oil could be released into the market
under a future relaxation of the volume
regulation should it be necessary to
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adequately supply the market prior to
the beginning of the 2019-2020
marketing year. The Committee
estimates that a total of 1,082,257
pounds of Native spearmint oil
(1,020,583 currently in reserve and an
estimated 61,674 pounds of excess oil
produced during the 2018 crop year)
will be available from the reserve pool,
if needed.

As mentioned previously, when the
2018-2019 marketing policy statement
was drafted, handlers estimated the
demand for Native spearmint oil for the
2018-2019 marketing year to be
1,306,625 pounds. The Committee’s
initial recommendation for the
establishment of the Native spearmint
oil salable quantity and allotment
percentage for the 2018—2019 marketing
year was based on that estimate. The
Committee did not anticipate the level
of demand that the Native spearmint oil
market is currently experiencing and
did not account for it when the
marketing policy for the 2018-2019
marketing year was adopted.

At the July 18, 2018, meeting, the
Committee revised its estimate of Native
spearmint oil trade demand to 1,400,000
pounds. The Committee further revised
its estimate of trade demand to
1,450,000 at its October 17, 2018,
meeting. The Committee believes that
the supply of Native spearmint oil
available to the market under the
initially established salable quantity and
allotment percentage would be
insufficient to satisfy the current level of
demand for oil at reasonable price
levels. The Committee further believes
that the increase in the salable quantity
and allotment percentage established by
this action is vital to ensuring an
adequate supply of Native spearmint oil
is available to the market moving
forward.

The Committee’s stated intent in the
use of the Order’s volume control
regulation is to keep adequate supplies
of spearmint oil available to meet
market needs and to maintain orderly
marketing conditions. With that in
mind, the Committee developed its
recommendation for increasing the
Native spearmint oil salable quantity
and allotment percentage for the 2018—
2019 marketing year based on the
information discussed above, as well as
the summary data outlined below.

(A) Initial estimated 2018-2019
Native allotment base—2,467,825
pounds. This is the allotment base
estimate upon which the original 2018-
2019 marketing year salable quantity
and allotment percentage was based.

(B) Revised 2018-2019 Native
allotment base—2,467,845 pounds. This
is 20 pounds more than the initial

estimated allotment base of 2,467,825
pounds. The difference is the result of
annual adjustments made to the
allotment base at the beginning of the
marketing year in accordance with the
provisions of the Order.

(C) Initial 2018-2019 Native allotment
percentage—53 percent. This was
unanimously recommended by the
Committee on October 25, 2017.

(D) Initial 2018-2019 Native salable
quantity—1,307,947 pounds. This figure
is 53 percent of the original estimated
2018-2019 marketing year allotment
base of 2,467,825 pounds.

(E) Adjusted initial 2018-2019 Native
salable quantity—1,307,958 pounds.
This figure reflects the salable quantity
actually available at the beginning of the
2018-2019 marketing year. This
quantity is derived by applying the
initial 53 percent allotment percentage
to the revised allotment base of
2,467,845.

(F) Revision to the 2018-2019 Native
salable quantity and allotment
percentage:

(1) Proposed increase in the 2018-
2019 Native allotment percentage—2
percentage points. The Committee
initially recommended an increase of 2
percentage points over the initial Native
allotment percentage at its July 17, 2018,
meeting.

(2) Proposed 2018-2019 Native
allotment percentage—55 percent. This
number was derived by adding the
increase of 2 percentage points to the
initially established 2018-2019
allotment percentage of 53 percent.

(3) Increase in the 2018-2019 Native
allotment percentage established by this
final rule—a total of 5 percentage
points. The Committee initially
recommended an increase of 2
percentage points over the initial Native
allotment percentage at its July 17, 2018,
meeting. At its October 17, 2018,
meeting, the Committee voted
unanimously to recommend to USDA,
via a public comment on the proposed
rule (83 FR 50527), to increase the
salable quantity and allotment
percentage to 1,431,350 pounds and 58
percent, respectively. Based on
comments received, including the
Committee’s recommendation, and a
thorough review of all information
presented, USDA is increasing the
Native spearmint oil allotment
percentage by a total of 5 percentage
points.

(4) Final revised 2018-2019 Native
allotment percentage—58 percent. This
number was derived by adding the
increase of 5 percentage points to the
initially established 2018-2019
allotment percentage of 53 percent.

(5) Final revised 2018-2019 Native
salable quantity—1,431,350 pounds.
This amount is 58 percent of the revised
2018-2019 allotment base of 2,467,845
pounds.

(6) Computed increase in the 2018-
2019 Native salable quantity as a result
of this revision—123,403 pounds. This
figure represents the difference between
the initially established salable quantity
of 1,307,947 pounds and the increased
salable quantity of 1,431,350 pounds
effectuated by this final rule.

Scotch spearmint oil is also regulated
by the Order. As mentioned previously,
a salable quantity and allotment
percentage for Scotch spearmint oil for
the 2018-2019 marketing year was
established in a final rule published in
the Federal Register on July 24, 2018
(83 FR 34935). At the July 18, 2018,
meeting, the Committee considered the
projected production, inventory, and
marketing conditions for Scotch
spearmint oil for the 2018-2019
marketing year. After receiving reports
from the Committee staff and comments
from the industry, the consensus of the
Committee was that the established
salable quantity and allotment
percentage for Scotch spearmint oil was
appropriate for the current market
conditions. Therefore, the Committee
recommended no further action with
regard to Scotch spearmint oil for the
2018-2019 marketing year.

This final rule relaxes the volume
regulation of Native spearmint oil and
will allow producers to meet market
demand and improve producer returns.
In conjunction with the issuance of this
rule, the Committee’s revised marketing
policy statement for the 2018-2019
marketing year has been reviewed by
USDA.

The increase in the Native spearmint
oil salable quantity and allotment
percentage is expected to account for
the anticipated market needs for that
class of oil. In determining anticipated
market needs, the Committee
considered changes and trends in
historical sales, production, and
demand.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
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Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are eight spearmint oil handlers
subject to regulation under the Order,
and approximately 43 producers of
Scotch spearmint oil and approximately
95 producers of Native spearmint oil in
the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $7,500,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000 (13 CFR 121.201).

Based on the SBA’s definition of
small entities, the Committee estimates
that only two of the eight handlers
regulated by the Order could be
considered small entities. Most of the
handlers are large corporations involved
in the international trading of essential
oils and the products of essential oils.
In addition, the Committee estimates
that 12 of the 43 Scotch spearmint oil
producers and 31 of the 95 Native
spearmint oil producers could be
classified as small entities under the
SBA definition. Thus, the majority of
handlers and producers of Far West
spearmint oil may not be classified as
small entities.

The use of volume control regulation
allows the spearmint oil industry to
fully supply spearmint oil markets
while avoiding the negative
consequences of over-supplying these
markets. Without volume control
regulation, the supply and price of
spearmint oil would likely fluctuate
widely. Periods of oversupply could
result in low producer prices and a large
volume of oil stored and carried over to
future crop years. Periods of
undersupply could lead to excessive
price spikes and drive end users to
source flavoring needs from other
markets, potentially causing long-term
economic damage to the domestic
spearmint oil industry. The Order’s
volume control provisions have been
successfully implemented in the
domestic spearmint oil industry since
1980 and provide benefits for producers,
handlers, manufacturers, and
consumers.

This rule increases the quantity of
Native spearmint oil that handlers may
purchase from, or handle on behalf of,
producers during the 2018-2019
marketing year, which ends May 31,
2019. The 2018-2019 marketing year
Native spearmint oil salable quantity
was initially established at 1,307,947
pounds, and the allotment percentage

initially set at 53 percent, in a final rule
published in the Federal Register on
July 24, 2018 (83 FR 34935). This final
rule increases the Native spearmint oil
salable quantity to 1,431,350 pounds
and the allotment percentage to 58
percent.

Based on the information and market
projections presented at the July 18 and
October 17, 2018, meetings, the
Committee considered several
alternatives to this increase. The
Committee considered leaving the
salable quantity and allotment
percentage unchanged and also
considered other potential levels of
increase. The Committee initially
recommended increasing the salable
quantity to 1,357,315 pounds and the
allotment percentage to 55 percent.
After further consideration, the
Committee recommended, via a
comment submitted during the
rulemaking process, establishing the
salable quantity at 1,431,350 pounds
and the allotment percentage at 58
percent.

The Committee reached its final
recommendation to increase the salable
quantity and allotment percentage for
Native spearmint oil after careful
consideration of all available
information and input from all
interested industry participants. The
Committee believes that the volume
regulation levels effectuated herein will
achieve the desired objectives. Without
the increase, the Committee believes the
industry will not be able to satisfactorily
meet market demand at reasonable
prices.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0178, Specialty
Crops. No changes are necessary in
those requirements as a result of this
action. Should any changes become
necessary, they will be submitted to
OMB for approval.

This final rule relaxes the volume
regulation requirements established
under the Order for the 2018-2019
marketing year. This action will not
impose any additional reporting or
recordkeeping requirements on either
small or large spearmint oil handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide

increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this action.

The Committee’s July 18 and October
17, 2018, meetings were widely
publicized throughout the Far West
spearmint oil industry, and all
interested persons were invited to
attend the meetings and participate in
Committee deliberations on all issues.
The meetings were public, and all
entities, both large and small, were able
to express views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on October 9, 2018 (83 FR
50527). Copies of the proposed rule
were sent via email to all Committee
members and Far West spearmint oil
handlers. The proposed rule was made
available through the internet by USDA
and the Office of the Federal Register.
A 60-day comment period ending
December 10, 2018, was provided to
allow interested persons to respond to
the proposal. Three comments were
received, including a comment
submitted by the Committee manager on
behalf of the Committee.

All three comments submitted were in
support of increasing the salable
quantity and allotment percentage of
Native spearmint oil for the 2018-2019
marketing year. Further, the
commenters recommended increasing
the salable quantity and allotment
percentage to a higher level than the one
published in the proposed rule.
Specifically, the commenters
recommended establishing a salable
quantity and allotment percentage of
1,431,350 pounds and 58 percent,
respectively. The increased salable
quantity and allotment percentage level
recommended by the commenters for
Native spearmint oil was 74,035 pounds
and 3 percentage points higher than the
level of increase proposed in the
proposed rule. USDA considered the
comments and updated Committee
price, production and demand data
submitted, and agrees that the
recommended increased volume
regulation is justified by current market
conditions and is consistent with the
requirements of the Order. Therefore,
the salable quantity and allotment
percentage, as proposed, have been
revised accordingly in this final rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
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at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

USDA has determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register.
This final rule increases the saleable
quantity and allotment percentage of
Native spearmint oil for the 2018-2019
marketing year. Because this final rule
relaxes the volume regulation
requirements established under the
Order for Native spearmint oil for the
2018-2019 marketing year, good cause
exists to not delay the effective date of
this rule.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.

For the reasons set forth in the
preamble, 7 CFR part 985 is amended as
follows:

PART 985—MARKETING ORDER
REGULATING THE HANDLING OF
SPEARMINT OIL PRODUCED IN THE
FAR WEST

m 1. The authority citation for part 985
continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2.In § 985.233, revise paragraph (b) to
read as follows:

§985.233 Salable quantities and allotment
percentages.
* * * * *

(b) Class 3 (Native) oil—a salable
quantity of 1,431,350 pounds and an
allotment percentage of 58 percent.

Dated: April 18, 2019.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-08180 Filed 4-23-19; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1209
[Document Number AMS-SC-18-0009]
Mushroom Promotion, Research, and

Consumer Information Order;
Reallocation of Council Membership

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule reallocates the
membership of the Mushroom Council

(Council) under the Agricultural
Marketing Service’s (AMS) regulations
regarding a national research and
promotion program for mushrooms. The
Council administers the regulations
with oversight by the U.S. Department
of Agriculture (USDA). This rule was
recommended by the Council after a
review of the geographic distribution of
the volume of mushroom production
throughout the United States and the
volume of imports. This rule revises the
number of Council members in two of
the four geographic regions under the
program. This action is necessary to
provide for equitable representation of
producers and importers on the Council.

DATES: Effective Date: May 24, 2019.

FOR FURTHER INFORMATION CONTACT:
Marlene Betts, Marketing Specialist,
Promotion and Economics Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW, Room
1406-S, Stop 0244, Washington, DC
20250—-0244; telephone: (202) 720-9915;
facsimile (202) 205—-2800; or electronic
mail: Marlene.Betts@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
affecting 7 CFR part 1209 is authorized
under the Mushroom Promotion,
Research, and Consumer Information
Act of 1990 (Act) (7 U.S.C. 6101-6112).

Executive Orders 12866, 13563, and
13771

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules and promoting
flexibility. This rulemaking has been
determined to be not significant for
purposes of Executive Order 13563.
This action falls within a category of
regulatory actions that the Office of
Management and Budget (OMB)
exempted from Executive Order 12866
review. Additionally, because this rule
does not meet the definition of a
significant regulatory action it does not
trigger the requirements contained in
Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”’ (February 2, 2017).

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments and would not have
significant Tribal implications.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. Section 1930 of the
Act (7 U.S.C. 6109) provides that it shall
not affect or preempt any other Federal
or State law authorizing promotion or
research relating to mushrooms.

Under section 1927 of the Act (7
U.S.C. 6106), a person subject to an
order issued under the Act may file a
written petition with USDA stating that
an order, any provision of the order, or
any obligation imposed in connection
with the order, is not established in
accordance with the law, and request a
modification of the order or an
exemption from the order. Any petition
filed challenging an order, any
provision of an order, or any obligation
imposed in connection with the order,
shall be filed within two years after the
effective date of an order, provision, or
obligation subject to challenge in the
petition. The petitioner will have the
opportunity for a hearing on the
petition. Thereafter, USDA will issue a
ruling on the petition. The Act provides
that the district court of the United
States for any district in which the
petitioner resides or conducts business
shall have the jurisdiction to review a
final ruling on the petition, if the
petitioner files a complaint for that
purpose not later than 20 days after the
date of the entry of USDA’s final ruling.

Background

This rule reallocates the membership
of the Council established under the
Mushroom Promotion, Research, and
Consumer Information Order (Order).
The Order (7 CFR part 1209) is
administered by the Council with
oversight by USDA. This action was
recommended by the Council after a
review of the geographic distribution of
the volume of mushroom production
throughout the United States and the
volume of imports. This rule revises the
number of Council members
representing two of the four regions
under the program. This action is
necessary to provide for equitable
representation of producers and
importers on the Council.
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Section 1209.30(a) specifies that the
Council shall consist of not less than
four or more than nine members who
are mushroom producers and importers.
Pursuant to § 1209.30(b), for purposes of
nominating and appointing producers to
the Council, the United States is divided
into three geographic regions and the
number of Council members from each
region are currently as follows: (1)
Region 1: All other States including the
District of Columbia and the
Commonwealth of Puerto Rico except
for Pennsylvania and California—two
members; (2) Region 2: Pennsylvania—
four members; and (3) Region 3:
California—two members. Pursuant to
§ 1209.30(c), importers are represented
by a single, separate region, referred to
as Region 4, when imports, on average,
equal or exceed 50,000,000 pounds of
mushrooms annually.

Section 1209.30(d) prescribes that, at
least every five years, and not more than
every three years, the Council must
review changes in the geographic
distribution of mushroom production
volume throughout the United States
and import volume, using the average

annual mushroom production and
imports over the preceding four years.
The Council must recommend to the
Secretary reapportionment of the
regions and/or modification of the
number of members from such regions
as necessary to best reflect the
geographic distribution of mushroom
production volume in the United States
and representation of imports, if
applicable.

Section 1209.30(e) prescribes a
procedure to be used to determine the
number of members for each region to
serve on the Council, subject to the
nine-member maximum limitation. Each
region that produces, on average, at least
50,000,000 pounds of mushrooms
annually is entitled to one
representative on the Council. Importers
are represented by a single, separate
region, which is entitled to one
representative, if the region imports, on
average, at least 50,000,000 pounds of
mushrooms annually. If the annual
production of a region is greater than
110,000,000 pounds, but less than or
equal to 180,000,000 pounds, the region
must be represented by one additional

member. If the annual production of a
region is greater than 180,000,000
pounds, but less than or equal to
260,000,000 pounds, the region must be
represented by two additional members.
If the annual production of a region is
greater than 260,000,000 pounds, the
region must be represented by three
additional members. Finally, if in the
aggregate, regions are entitled to levels
of representation that would exceed the
nine-member limit on the Council, the
seat or seats assigned shall be assigned
to that region or those regions with
greater on-average production or import
volume than the other regions otherwise
eligible at that increment level.1

The Council met in February 2018
and reviewed the geographic
distribution of mushroom production
volume throughout the United States
and import volume to assess whether
reapportionment of the current regions
or modification of the number of
members from such regions, or both,
were warranted. Table 1 below is based
on Council assessment data for the
preceding four years (2014 through
2017).

TABLE 1—ANALYSIS OF COUNCIL REPRESENTATION BASED ON ASSESSMENT DATA

Current ]

. h 4-year New council
Region repﬁa%%%?laltion 2014 pounds 2015 pounds 2016 pounds 2017 pounds average representation

In millions

1 (All other States) ....... 2 202.7 205 203.8 196 201.9 3
2 (PA) i, 4 480.6 488 477.8 502.6 487.3 4
B (CA) oo, 2 109.5 102.3 106.7 91.2 102.4 1
4 (Imports) ...ccccceevueeenen. 1 98.8 110.1 119.3 132 115.1 1
LS O O B B PR PP EOPPRURTRRRTRN 9

Table 2 below provides a similar
analysis based on U.S. production data

from USDA’s National Agricultural
Statistics Service (NASS) and import

data from USDA’s Global Agricultural
Trade System (GATS).2

TABLE 2—ANALYSIS OF COUNCIL REPRESENTATION BASED ON NASS AND GATS DATA

Current :
. ! 4-year New council
Region council 2014 pounds 2015 pounds 2016 pounds 2017 pounds :
representation average representation
In millions

2 208.8 217.5 221.6 223.9 218.0 3
4 571.7 584.0 587.4 577.6 580.2 4
2 101.5 105.6 109.9 101.7 104.7 1
1 80.6 89.5 102.0 111.3 98.5 1
O | e | i | e | e | e 9

1 On average means a rolling average of
production or imports during the last two fiscal
years, or such other period as may be determined
by the Secretary.

2NASS United States Department of Agriculture

(USDA) (2018) Quick Stats. U.S. Department of
Agriculture, National Agricultural Statistics
Service, Washington DC. https://
quickstats.nass.usda.gov/.

GATS United States Department of Agriculture
(USDA) (2018) Global Agricultural Trade System.
U.S. Department of Agriculture, Foreign
Agricultural Service, Washington DC. https://
apps.fas.usda.gov/gats/.
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Council Recommendation

Based on its analysis, the Council
unanimously recommended increasing
the number of members in Region 1 by
one and decreasing the number of
members in Region 3 by one. This
action is necessary to provide for
equitable representation of producers
and importers on the Council. No
changes are necessary to the number of
members in Regions 2 and 4 or to the
make-up of any of the regions. Section
1209.230 which is currently reserved,
will be added accordingly.

Final Regulatory Flexibility Act
Analysis

In accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601-
612), AMS is required to examine the
impact of the proposed rule on small
entities. Accordingly, AMS has
considered the economic impact of this
action on such entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. The Small
Business Administration (SBA) defines,
in 13 CFR part 121, small agricultural
producers as those having annual
receipts of no more than $750,000 and
small agricultural service firms
(importers) as those having annual
receipts of no more than $7.5 million.

It is estimated that there are about 120
mushroom producers in the United
States and about 20 importers eligible to
serve on the Council. The majority of
these producers and importers would be
considered small entities as defined by
the SBA. Persons who produce or
import organic mushrooms or who
produce or import 500,000 pounds or
less on average of mushrooms annually
for the fresh market are exempt from the
requirements of the Order.

This rule reallocates the membership
of the Council under the Order. The
Order is administered by the Council
with oversight by USDA. This action
was recommended by the Council after
a review of the geographic distribution
of the volume of mushroom production
throughout the United States and the
volume of imports. The rule revises the
number of Council members in two of
the four regions under the program. This
action is necessary to provide for
equitable representation of producers
and importers on the Council. Section
1209.230 which is currently reserved, is
being added accordingly. Authority for
this action is provided in § 1209.30(d) of
the Order and section 6104 of the Act
(7 U.S.C. 6104).

Regarding the economic impact of this
rule on affected entities, revising the

number of members in Regions 1 and 3
will impose no additional costs on
industry members. Eligible producers
and importers interested in serving on
the Council will have to complete a
background questionnaire. Those
requirements are addressed in the
section below titled Reporting and
Recordkeeping Requirements. The
changes are necessary to provide for the
equitable representation of producers
and importers on the Council.

Regarding alternatives, one option to
the action regarding revising the number
of Council members in two of four
regions would be to maintain the status
quo and not revise the number of
Council members representing Regions
1 and 3. However, the Council’s analysis
of the assessment data and NASS and
GATS data support the changes. USDA
concludes that the changes are
necessary and appropriate.

Reporting and Recordkeeping
Requirements

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the background form,
which represents the information
collection and recordkeeping
requirements that are imposed under
the program, have been approved
previously under OMB number 0581—
0093. The mushroom Order requires
that two nominees be submitted for each
vacant position. With regard to
information collection requirements,
producers and importers interested in
serving on the Council must submit a
background form (Form AD-755) to
USDA to verify their eligibility for
appointment to the Council. However,
serving on the Council is voluntary, and
the burden of submitting the
background form would be offset by the
benefits of serving on the Council.

As with all Federal promotion
programs, reports and forms are
periodically reviewed to reduce
information collection requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this proposed rule. AMS is committed
to complying with the E-Government
Act, to promote the use of the internet
and other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Regarding outreach efforts, this action
was discussed by the Council at its
meeting held in February 2018 where
the Council unanimously made its
recommendation. All of the Council’s
meetings are open to the public and

interested persons are invited to
participate and express their views.

A proposed rule concerning this
action was published in the Federal
Register on February 11, 2019 (84 FR
3114). A 30-day comment period ending
March 13, 2019, was provided to allow
interested persons to submit comments.

Analysis of Comment

Eight comments were received in
response to the proposed rule. Of those
eight comments, four comments
supported the reallocation of Council
members in two regions to more
accurately represent the volume of
production, one comment was opposed,
and three comments were outside the
scope of the rulemaking.

The comments that supported the
proposed changes agreed with
reallocating the number of members in
two regions in order to more accurately
represent the volume of production.
Specifically, the comments supported
increasing the number of member seats
by one in Region 1 and decreasing the
number of member seats by one in
Region 3. In addition, the supporters
recommended that the length of term for
the new member in Region 1 be for a
two-year term instead of the standard
three-year term for the purpose of
staggering the terms of the members
representing Region 1. According to
section 1925 of the Act (7 U.S.C. 6104)
and §1209.34 of the Order, members of
the Council shall serve for terms of three
years, except for members appointed to
the initial Council. Since this is not the
“initial”’ Council, members of the
Council shall serve terms of three years,
and therefore, the recommendation for a
two-year term is not accepted.

One comment disagreed with the
Council membership being determined
based on geographic production
volume. The commenter wants more
diversification by type of mushroom
growing method and suggests
consideration of seats for growers
specializing in farmers market
distribution and those using sustainable
agricultural practices. Section 1925 of
the Act (7 U.S.C. 6104) and § 1209.30 of
the Order state that the establishment
and membership of the Council shall
consider the geographical distribution of
mushroom production throughout the
U.S. and the comparative volume of
mushrooms imported into the U.S. In
addition, the Council has a diverse
membership and has a policy to
continuously pursue diverse
representation in size of operations,
experience of members, methods of
production, and other factors to bring
individuals with different perspectives
to the Council. Further, the Council’s
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meetings are open to the public and
interested persons are invited to
participate and express their views.

No changes have been made to the
proposed rule based on the comments
received.

After consideration of all relevant
matters presented, including the
information and recommendations
submitted by the Council, the comments
received, and other available
information, it is hereby found that this
rule, as hereinafter set forth, is
consistent with and will effectuate the
purposes of the Act.

List of Subjects in 7 CFR Part 1209

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Mushroom promotion, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR part 1209 is hereby
amended as follows:

PART 1209—MUSHROOM
PROMOTION, RESEARCH AND
CONSUMER INFORMATION ORDER

m 1. The authority citation for 7 CFR
part 1209 continues to read as follows:

Authority: 7 U.S.C. 6101-6112 and 7
U.S.C. 7401.

m 2. Revise the heading for subpart B to
read as follows:

Subpart B—Administrative
Requirements

m 3. Section 1209.230 is added to read
as follows:

§1209.230 Reallocation of Council
members.

Pursuant to § 1209.30, the number of
members on the Council shall be as
follows:

(a) Region 1: All other States
including the District of Columbia and
the Commonwealth of Puerto Rico
except for Pennsylvania and
California—3 Members.

(b) Region 2: The State of
Pennsylvania—4 Members.

(c) Region 3: The State of California—
1 Member.

(d) Region 4: Importers—1 Member.

Dated: April 18, 2019.
Bruce Summers,
Administrator.
[FR Doc. 2019-08177 Filed 4-23-19; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2017-0522; Product
Identifier 2015-SW-068—AD; Amendment
39-19621; AD 2019-07-10]

RIN 2120-AA64

Airworthiness Directives; Northrop
Grumman LITEF GmbH LCR-100
Attitude and Heading Reference
System Units

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Northrop Grumman LITEF GmbH LCR—
100 Attitude and Heading Reference
System (AHRS) units installed on
various aircraft. This AD requires
removing certain LCR-100 AHRS units
from service. This AD was prompted by
test results showing loss of or invalid
data. The actions of this AD are
intended to prevent an unsafe condition
on these products.

DATES: This AD is effective May 29,
2019.

ADDRESSES: For service information
identified in this final rule, contact
Northrop Grumman LITEF GmbH,
Customer Service—Commercial
Avionics, Loerracher Str. 18, 79115
Freiburg, Germany; telephone +49 (761)
4901-142; fax +49 (761) 4901-773;
email ahrs.support@ng-litef.de. You
may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0522; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
European Aviation Safety Agency
(EASA) AD, the economic evaluation,
any comments received, and other
information. The street address for
Docket Operations (phone: 800—-647—
5527) is U.S. Department of
Transportation, Docket Operations
Office, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Nick
Rediess, Aviation Safety Engineer,

Boston ACO Branch, Compliance and
Airworthiness Division, 1200 District
Avenue, Burlington, Massachusetts
01803; telephone (781) 238-7763; email
nicholas.rediess@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On June 5, 2017, at 82 FR 25742, the
Federal Register published our notice of
proposed rulemaking (NPRM), which
proposed to amend 14 CFR part 39 by
adding an AD that would apply to
airplanes and helicopters with a
Northrop Grumman LITEF GmbH LCR—-
100 AHRS unit part number (P/N)
145130-2000, 145130-2001, 145130—-
7000, 145130-7001, or 145130-7100
installed that uses analog outputs for
primary flight information display or
autopilot functions without automatic
output comparison. A primary flight
information display includes any device
that displays to the pilot primary flight
information such as attitude, airspeed,
and altitude. Such displays include
primary flight displays, standby
instruments, and multifunction displays
that provide a secondary display of
primary flight information. The NPRM
proposed to require removing these
LCR-100 AHRS units from service and
to prohibit installing them on any
aircraft.

These units are often used to supply
attitude and heading data to Primary
Flight Displays (PFDs), autopilots, and
other avionics. Northrop Grumman
LITEF GmbH discovered erroneous
behavior of an AHRS unit when the
unit’s continuous built-in test detects a
failure and then does not correctly reset.
When this occurs, the analog outputs of
attitude and heading data freeze and the
transmission of digital outputs of
attitude and heading stops. The effect of
the errors (display of misleading
information, providing an alert if the
attitude and heading data is frozen)
depends on how the AHRS unit outputs
are used in a particular installation. For
instance, if the AHRS unit analog
outputs are used by a PFD without any
automatic comparison with another
source of data, the PFD will display
misleading information, which could
lead to loss of control of the aircraft.
Other installations using the analog
outputs might include an automatic
comparison feature that detects and
provides an alert if the attitude and
heading data is frozen. A similar
situation would occur in installations
that use the digital outputs since the
erroneous behavior would be detected.
The NPRM proposed to only apply to
installations of the AHRS units using
analog outputs for the display of
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primary flight information or for input
to an autopilot without automatic
output comparison since these
installations do not provide any
warning indication of the erroneous
behavior.

The proposed requirements were
intended to prevent an AHRS unit’s
analog outputs of attitude and heading
data freezing without detection or
warning, which could result in
misleading attitude and heading
information, anomalous autopilot
behavior, and loss of control of the
aircraft.

The NPRM was prompted by AD No.
2015-0093, dated May 27, 2015, issued
by EASA, which is the Technical Agent
for the Member States of the European
Union, to correct an unsafe condition
for the Northrop Grumman LITEF
GmbH LCR-100 AHRS units. EASA
advises that laboratory tests of the
AHRS units discovered that when the
built-in test detects failures and resets
the system, the units are not executing
the system reset properly, which results
in a freeze of analog attitude and
heading output data without detection
or warning to the pilot. EASA states that
installations vary, but if there is no
automatic comparison of analog output
to detect unit failure, this condition, if
not corrected, could lead to undetected
attitude and heading errors, possibly
resulting in loss of control of the
aircraft.

The NPRM also advised that the
proposed AD would affect AD 2010-26—
09 (75 FR 81424, December 28, 2010)
(“AD 2010-26—-09"), which applies to
Sikorsky Model S-76A, B, and C
helicopters with an AHRS unit P/N
145130-7100 installed. Since the NPRM
proposed to require the removal of P/N
145130-7100, compliance with the
proposed would make AD 2010-26—-09
no longer valid for those Sikorsky
helicopters.

Since the NPRM was issued, the
FAA’s Aircraft Certification Service has
changed its organizational structure.
The new structure replaces product
directorates with functional divisions.
We have revised some of the office titles
and nomenclature throughout this Final
rule to reflect the new organizational
changes. Additional information about
the new structure can be found in the
Notice published on July 25, 2017 (82
FR 34564).

Comments

After our NPRM was published, we
received comments from one
commenter.

Request

The commenter suggested we made
an error in the Discussion section where
it states, “A similar situation would
occur in installations that use the digital
outputs since the erroneous behavior
would be detected.” The commenter
states the loss of digital data would be
detected, and therefore the sentence
should state instead that a similar
situation would not occur.

We disagree. The commenter is
correct that an installation that uses
digital outputs would detect the
erroneous behavior and provide an alert.
The “‘similar situation” referred to is the
alert provided by installations that use
analog outputs with automatic
comparison, which also detect the
attitude and heading data becoming
frozen. Because both types of
installations detect the erroneous
behavior, they result in a similar
situation. We did not change the AD
based on this comment.

FAA’s Determination

We have reviewed the relevant
information, considered the comment
received, and determined that an unsafe
condition exists and is likely to exist or
develop on other products of these same
type designs and that air safety and the
public interest require adopting the AD
requirements as proposed.

Differences Between This AD and the
EASA AD

This AD only applies to certain part-
numbered AHRS units that use analog
outputs for primary flight information
display or autopilot functions without
automatic output comparison. The
EASA AD applies to all of these part-
numbered units regardless of the type of
installation. The EASA AD requires
inserting a temporary revision into the
flight manual for analog without
automatic output comparison
installations until the AHRS unit is
replaced with a modified unit. This AD
does not require temporarily revising
the flight manual. The EASA AD
requires replacing the AHRS units with
particular part-numbered modified
units, while this AD requires removing
the AHRS units from service instead.

Related Service Information

We reviewed Northrop Grumman
LITEF GmbH Service Bulletin No.
145130-0017-845, Revision D, dated
April 1, 2015 (SB 145130-0017-845).
SB 145130-0017-845 specifies
returning the applicable part numbered
AHRS units to certain repair stations for
modification. The modified AHRS units,
which have new part numbers, have an
additional watchdog circuit in the

electronic board that eliminates frozen
analog outputs and digital output
interruptions.

Costs of Compliance

We estimate that this AD affects 50
aircraft of U.S. Registry. We estimate
that operators may incur the following
costs in order to comply with this AD.
Labor costs are estimated at $85 per
work-hour, and typical installations
consist of two AHRS units. Replacing
two AHRS units takes about 4 work-
hours and $62,630 for required parts, for
a total cost of $62,970 per aircraft and
$3,148,500 for the U.S. fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction; and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-07-10 Northrop Grumman LITEF
GmbH LCR-100 Attitude and Heading
Reference System: Amendment 39—
19621; Docket No. FAA-2017-0522;
Product Identifier 2015—-SW—-068—AD.

(a) Applicability

This AD applies to airplanes and
helicopters, certificated in any category, with
a Northrop Grumman LITEF GmbH LCR-100
Attitude and Heading Reference System
(AHRS) unit part number (P/N) 145130-2000,
145130-2001, 145130-7000, 145130-7001, or
145130-7100 installed using analog outputs
for primary flight information display or
autopilot functions without automatic output
comparison. Aircraft known to have the
subject AHRS units installed include but are
not limited to the following:

(1) Dornier Luftfahrt GmbH Model 228—
100, 228-101, 228-200, 228-201, 228-202,
and 228-212 airplanes;

(2) Learjet Inc. Model 31A airplanes;

(3) Pilatus Aircraft Ltd. Model PC12, PC—
12/45, and PC-12/47 airplanes;

(4) Polskie Zaklady Lotnicze Sp. z o0.0.
Model PZL M28 05 airplanes;

(5) Textron Aviation Inc. (type certificate
previously held by Cessna Aircraft Company)
Model 560XL airplanes;

(6) Bell Helicopter Textron Canada Limited
Model 407 helicopters;

(7) Bell Helicopter Textron Inc. Model 412
and 412EP helicopters; and

(8) Sikorsky Aircraft Corporation Model S—
76A, S—-76-B, and
S-76C helicopters.

(b) Unsafe Condition

This AD defines the unsafe condition as
the AHRS unit’s analog outputs of attitude
and heading data freezing without detection
or warning. This condition could result in
misleading attitude and heading information,
anomalous autopilot behavior, and loss of
control of the aircraft.

(c) Affected ADs

This AD affects AD 2010-26-09,
Amendment 39-16548 (75 FR 81424,
December 28, 2010) (“AD 2010-26-09").
Accomplishing a certain requirement of this
AD terminates the requirements of AD 2010-
26-09.

(d) Effective Date
This AD becomes effective May 29, 2019.

(e) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(f) Required Actions

(1) Within 25 hours time-in-service (TIS),
remove the AHRS unit from service.

(2) Removal from service of P/N 145130—
7100 terminates the requirements of AD
2010-26-09 (75 FR 81424, December 28,
2010).

(3) Do not install an AHRS unit P/N
145130-2000, 145130-2001, 145130-7000,
145130-7001, or 145130-7100 on any
aircraft.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston ACO Branch,
FAA, may approve AMOGCs for this AD. Send
your proposal to: Nick Rediess, Aviation
Safety Engineer, Boston ACO Branch,
Compliance and Airworthiness Division,
1200 District Avenue, Burlington,
Massachusetts 01803; telephone (781) 238—
7763; email nicholas.rediess@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

(1) Northrop Grumman LITEF GmbH
Service Bulletin No. 145130-0017—845,
Revision D, dated April 1, 2015, which is not
incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Northrop Grumman LITEF
GmbH, Customer Service—Commercial
Avionics, Loerracher Str. 18, 79115 Freiburg,
Germany; telephone +49 (761) 4901-142; fax
+49 (761) 4901-773; email ahrs.support@ng-
litef.de. You may review a copy of the service
information at the FAA, Office of the
Regional Counsel, Southwest Region, 10101
Hillwood Pkwy., Room 6N-321, Fort Worth,
TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2015-0093, dated May 27, 2015. You
may view the EASA AD on the internet at
http://www.regulations.gov in Docket No.
FAA-2017-0522.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 3420, Attitude and Directional Data
System.

Issued in Fort Worth, Texas, on April 16,
2019.

Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2019-08157 Filed 4-23-19; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 7

[Docket No. RM19-6-000; Order No. 858]

Hydroelectric Licensing Regulations
Under the America’s Water
Infrastructure Act of 2018

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: In this final rule, the Federal
Energy Regulatory Commission
(Commission) is establishing an
expedited process for issuing original
licenses for qualifying facilities at
existing nonpowered dams and for
closed-loop pumped storage projects,
pursuant to sections 3003 and 3004 of
the America’s Water Infrastructure Act
of 2018. Under the expedited licensing
process, the Commission will seek to
ensure that a final decision is issued no
later than two years after the
Commission receives a completed
license application. The final rule will
be codified in a new part that will be
added to the Commission’s regulations.

DATES: The rule is effective July 23,
2019.

FOR FURTHER INFORMATION CONTACT:

Shana Wiseman (Technical
Information), Office of Energy
Projects, Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 502—
8736, shana.wiseman@ferc.gov.

Kenneth Yu (Legal Information), Office
of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC
20426, (202) 502—-8482, kenneth,yu@
ferc.gov.

Tara DiJohn (Legal Information), Office
of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC
20426, (202) 502—-8671, tara,dijohn@
ferc.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents
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Order No. 858
Final Rule
(Issued April 18, 2019)

1. On October 23, 2018, the America’s
Water Infrastructure Act (AWIA) ! was
signed into law. The AWIA requires the
Federal Energy Regulatory Commission
(Commission or FERC) to establish an
expedited process for issuing and
amending licenses for qualifying
facilities at existing nonpowered dams
and for closed-loop pumped storage
projects. Under the expedited process,
the Commission will seek to ensure that
a final decision on a license application
is issued no later than two years after
the Commission receives a completed
license application.

2. To comply with the AWIA, the
Commission issues this final rule to
amend its regulations governing
hydroelectric licensing under the
Federal Power Act (FPA) by establishing
an expedited licensing process for
qualifying facilities at existing
nonpowered dams and for closed-loop
pumped storage projects. The final rule
will be codified in a new part 7 that will
be added to Title 18 of the Code of
Federal Regulations.

I. Background

3. Sections 3003 and 3004 of the
AWIA amended the FPA by adding new
sections 34 and 35. Section 34 of the
FPA gives the Commission discretion to
issue or amend licenses, as appropriate,

1Public Law 115-270, 132 Stat. 3765.

for any facility that the Commission
determines is a qualifying facility at an
existing nonpowered dam. Section 35 of
the FPA gives the Commission
discretion to issue or amend licenses, as
appropriate, for closed-loop pumped
storage projects. Congress directed the
Commission to issue a rule, no later
than 180 days after October 23, 2018,
establishing an expedited licensing
process for issuing and amending
licenses for projects covered by FPA
sections 34 and 35. In establishing the
expedited licensing process, Congress
directed the Commission to convene an
interagency task force (ITF), with
appropriate federal and state agencies
and Indian Tribes represented, to
coordinate the regulatory processes
associated with the authorizations
required to construct and operate
qualifying facilities at nonpowered
dams and closed-loop pumped storage
projects.

4. On November 13, 2018, the
Commission issued a notice inviting
federal agencies, state agencies, and
Indian Tribes to participate on the ITF.2
The notice directed interested agencies
and Indian Tribes to file a statement of
interest with the Commission by
November 29, 2018. On December 6,
2018, the Commission issued a notice
identifying 28 federal agencies, state

2 See Notice Inviting Federal and State Agencies
and Indian Tribes to Request Participation in the
Interagency Task Force Pursuant to America’s
Water Infrastructure Act of 2018, 83 FR 58,245
(Nov. 19, 2018).

agencies, and Indian Tribes as ITF
participants.?

5. On December 12, 2018, the
Commission convened a meeting with
the ITF participants at the Commission’s
headquarters to discuss the
Commission’s preliminary proposal to
coordinate the regulatory processes
associated with the authorizations
required to construct and operate
qualifying facilities at nonpowered
dams and closed-loop pumped storage
projects. At the meeting, Commission
staff presented for the ITF participants’
consideration and comment a flowchart
illustrating a draft expedited licensing
process.* In addition to soliciting
comments at the meeting, Commission
staff invited ITF participants to file
comments on the process in Docket No.
RM19-6-000 by December 26, 2018.
Seven post-session comments were
filed. The Commission’s coordination
and discussion with appropriate federal
and state agencies and Indian Tribes, as
part of the ITF, have informed this final
rule.

II. Notice of Proposed Rulemaking

6. On January 31, 2019, the
Commission issued a Notice of
Proposed Rulemaking proposing to
promulgate rules to establish an

3 See Notice of Interagency Task Force (Dec. 6,
2018); see also FERC, Office of Energy Projects,
Summary of Interagency Task Force Activities (Jan.
10, 2019) (Appendix A identifies the ITF
participants).

4 See Commission staff’s Letter to ITF
Participants, Summary of Interagency Task Force
Activities (Jan. 10, 2019).
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expedited process to license eligible
projects at existing nonpowered dams
and closed-loop pumped storage
projects.5 In response to the NOPR, the
Commission received 11 comments.
Consumers Energy Company
(Consumers),® Daybreak Power, Inc.
(Daybreak),” Dominion Energy Services,
Inc. (Dominion),? the U.S. Department
of Agriculture’s Forest Service (Forest
Service), the U.S. Department of the
Interior (Interior),® the National
Hydropower Association (NHA),10 the
National Marine Fisheries Service
(NMFS), the Oregon Department of Fish
and Wildlife (Oregon DFW), the Nature
Conservancy, the Pennsylvania State
Historic Preservation Office (PA SHPO),
and Rye Development, LLC (Rye
Development) filed comments.?? The
proposal set forth in the NOPR, the
comments received in response to the
NOPR, and the Commission’s
determinations are discussed below.

III. Discussion

A. Scope of the Expedited Licensing
Process

7. The NOPR explained that the
Commission’s current regulations
provide three pre-filing process options
for hydropower developers to use in
preparing license applications: (i) the
integrated licensing process (ILP),
which is the default process, as
described in part 5; 12 (ii) the traditional
licensing process (TLP), as described in
part 4, subparts D to H; 13 or (iii) the
alternative procedures (i.e., the
alternative licensing process (ALP)), as
described in section 4.34(i) of part 4.14
The NOPR did not propose to alter these
existing licensing processes. Rather, the

5 Hydroelectric Licensing Regulations Under the
America’s Water Infrastructure Act of 2018, 84 FR
2469, 166 FERC {61,083 (2019) (NOPR).

6 Consumers is a public utility that owns and
operates thirteen FERC-licensed hydroelectric
projects.

7 Daybreak is a developer of pumped storage
projects.

8Dominion holds a preliminary permit for the
proposed Tazewell Hybrid Energy Center Project
No. 14854, and states that it is currently
investigating whether the Tazewell Project, or a
similar project, could be configured as a closed-loop
pumped storage project.

9 Interior represents the U.S. Bureau of
Reclamation, the National Park Service, and U.S.
Fish and Wildlife Service in its comment.

10NHA represents the Edison Electric Institute,
the National Rural Electric Cooperative Association,
the American Public Power Association, and the
Northwest Hydropower Association in its comment.

11 Rye Development is developing a number of
hydroelectric projects, including one that was
licensed under the Commission’s Two-Year Pilot
Licensing Process, FFP Project 92, LLC, 155 FERC
162,089 (2016).

1218 CFR part 5 (2018).

1318 CFR part 4, subpt. D-H (2018).

14 Id. 4.34(i).

NOPR proposed to establish procedures
for the Commission to determine, on a
case-by-case basis, whether original
license applications for qualifying
hydropower projects at nonpowered
dams or for closed-loop pumped storage
projects, as defined in sections 34 and
35 of the FPA and the eligibility criteria
below, qualifi/ for expedited processing.

8. As stated in the NOPR, the use of
the expedited licensing process is
voluntary. To apply for consideration
under the expedited process, an
applicant for an original license for a
qualifying hydropower project or
closed-loop pumped storage project
must supplement its license application
with a request for authorization to use
the expedited licensing process.

9. The NOPR proposed that the
expedited licensing process would
begin with the receipt of a completed
license application. Consistent with the
statute, the proposed expedited
licensing process envisioned a two-year
framework that did not include the pre-
filing stages of application development
(i.e., all process milestones and
consultation to obtain necessary
authorizations that must occur before an
applicant files a license application).
For pre-filing activities, the NOPR
explained that any applicant interested
in pursuing authorization to use the
expedited licensing process must use
the default ILP, or request authorization
to the use TLP or ALP, as required
under our current regulations.

10. Finally, the scope of the NOPR
was limited to original license
applications. However, the Commission
requested comments on whether the
expedited licensing process should
apply to applications for a new or
subsequent license for a project that was
originally licensed under the expedited
licensing process.15

1. Pre-filing Process

11. NHA, Consumers, Dominion, and
Rye Development encourage the
Commission to improve the overall
process to authorize hydroelectric
facilities, which includes streamlining
the pre-filing process.1¢ Rye
Development estimates that the NOPR
may not reduce the overall licensing
time, which it calculates to be at least
three years for the pre-filing process and
two years for the post-filing process for
a total of at least five years, because the
NOPR does not address the pre-filing
process time.17 This, it alleges, is

15NOPR, 166 FERC {61,083 at P 7.

16 See NHA’s March 11, 2019 Comment at 4—6;
Consumers’ March 11, 2019 Comment at 2;
Dominion’s March 11, 2019 Comment at 1-2; Rye
Development’s March 8, 2019 Comment at 2.

17 See Rye Development’s Comment at 2.

contrary to Congressional intent.18 Rye
Development explains that a shorter and
more certain licensing schedule, which
includes pre-filing process ‘‘reforms”
and allows for off-ramps for more
problematic projects, would allegedly
make hydroelectric generation cost
competitive with other types of power
generation and help attract investors.19

12. NHA proposes, and Dominion
supports, an alternative two-step pre-
filing process that NHA posits will
allow the Commission to determine,
during pre-filing, whether a project
would be eligible for the expedited
licensing process.20 If the Commission
finds a project eligible, NHA
recommends that the Commission also
grant preliminary approval of draft
study plans and establish milestones
and a schedule for the expedited
licensing process during pre-filing.21
Noting that the success of the expedited
licensing process depends on the
cooperation of all parties to the process,
NHA and Dominion also encourage
other federal and state agencies to align
their policies and regulations with the
expedited licensing process and urge
consideration of an interagency
memorandum of understanding.22

13. The Commission understands the
importance of a clear process schedule.
It is for this reason that the Commission
has made publicly available on its
website diagrammatic representations of
the ILP and TLP.23 We will provide the
same for the expedited licensing process
under the new part 7.24 This
rulemaking, however, is limited to the
post-filing period as mandated by the
AWIA. Congress required the
Commission to issue a rule establishing
a two-year expedited licensing process
that begins from the receipt of a

18 See id. at 2-3.

19 See id. at 3—4.

20 See NHA’s Comment at 6-9 (proposing a two-
step pre-filing eligibility determination that would
culminate in Commission action on a request for
authorization to use the expedited licensing
following issuance of the Scoping Document 1);
Dominion’s Comment at 2—4.

21NHA’s Comment at 6-7; Dominion’s Comment
at 4.

22NHA’s Comment at 7-8; Dominion’s Comment
at 4.

23 See FERC, the Integrated Licensing Process
(ILP)—Tutorial, https://www.ferc.gov/industries/
hydropower/gen-info/licensing/ilp/ilp-tutorial/
overview.asp (updated Oct. 10, 2012); FERC,
Processes for Hydropower Licenses—Traditional
Licensing Process (Applicant’s Pre-Filing Process),
https://www.ferc.gov/resources/processes/flow/
hydro-1.asp; FERC, Processes for Hydropower
Licenses—Traditional Licensing Process (FERC
Application Process), https://www.ferc.gov/
resources/processes/flow/hydro-2.asp.

24 Commission staff will provide a flowchart on
the Commission’s website shortly after the final rule
is issued.
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completed license application.25
Completion of the pre-filing process is
necessary to develop a completed
application. We therefore decline to
revise the established pre-filing
schedule in our existing regulations in
this rulemaking. Furthermore, the
Commission’s existing ALP framework
provides the flexibility that could
accommodate, on a case by case basis,
the type of pre-filing schedule NHA has
proposed.26

14. While we encourage federal and
state agencies to cooperate with the
Commission’s licensing schedules, we
have no authority to require other
agencies to modify their own
regulations or policies to suit our
licensing process as encouraged by NHA
and Dominion. Nor will we dictate to
other agencies how their regulations or
policies should be interpreted.
Expedited processing is possible when
applicants and stakeholders work
closely during pre-filing to gather
information, conduct studies, and
address information gaps. Expedited
licensing is further aided by well-
developed license applications that
provide a detailed project proposal, a
comprehensive summary of existing
facilities and natural resources, and a
thorough examination of the resource
issues at hand and study needs.

2. Relicense Proceedings

15. The NOPR requested comments
on whether the expedited licensing
process should be available for
applications for new or subsequent
licenses,2” provided that the project was
originally licensed under the expedited
licensing process.28

16. Daybreak and Consumers
recommend that the proposed rule be
expanded to include relicensing of
projects licensed under the expedited
licensing process.2? NHA did not
explicitly express opposition or support
in response to the Commission’s
relicensing inquiry, but observed that

25 See 16 U.S.C.A. 823e(a)(4), 823f(a)(4) (West
2019).

26 The ALP framework was designed to be flexible
in order for an applicant to tailor the pre-filing
consultation process to the circumstances of each
case. See Regulations for the Licensing of
Hydroelectric Projects, Order No. 596, FERC Stats
& Regs {31,057, at P 6 (1997) (cross-referenced at
81 FERC {61,103).

27 A new license is a license that is issued under
FPA section 15(a) after an original license expires.
A subsequent license is a license that is issued
under FPA Part I after a minor or minor-part license
that was not subject to FPA sections 14 and 15
expires. Both new and subsequent licenses are
considered relicenses. See 18 CFR 16.2(a), (d)
(2018).

28 NOPR, 166 FERC 161,083 at P 7.

29 Daybreak’s February 25, 2019 Comment at 1;
Consumers’ Comment at 1-2.

the first new or subsequent license
applications for projects originally
licensed under the expedited licensing
process would not be filed for another
40 years.3° Absent a significant change
in the regulatory landscape, NHA finds
it highly unlikely that future relicensing
of a project that was originally licensed
under the expedited licensing process
could not be completed within two
years.31

17. The AWIA’s eligibility criteria for
qualifying facilities at existing
nonpowered dams exclude facilities that
are already licensed or exempted from
license requirements in the FPA.32
Thus, future new or subsequent license
applications for projects at existing
nonpowered dams that were originally
licensed under the expedited process
would be ineligible to participate in the
expedited process. Furthermore, we
agree with NHA'’s observation that, in
most cases, a relicense proceeding for a
project that was originally licensed
under the expedited licensing process
should be completed within an average
of two years under the Commission’s
existing regulations. Accordingly, the
expedited licensing process set forth in
this final rule remains limited in scope
to original license applications for
projects at qualifying facilities at
existing nonpowered dams and for
closed-looped pumped storage projects.

3. Amendment Proceedings

18. The NOPR explained that FPA
sections 34(a)(1) and 35(a)(1) give the
Commission discretion to amend
licenses, as appropriate, for any facility
that the Commission determines is a
qualifying facility. As part of this
rulemaking, the Commission is required
to establish an expedited process for
amending licenses for qualifying
facilities. FPA sections 34(a)(4) and
35(a)(4) explicitly define the expedited
process for license applications as a
two-year process for the Commission to
issue a final decision on a license
application once it receives a completed
license application. These sections,
however, are silent on the length of time
to process applications to amend
licenses.

19. Because the Commission already
processes the majority of amendments
within two years, the NOPR proposed to
process applications to amend licenses

30 See NHA’s Comment at 17.

31]d. at 17. NHA further states that a new or
subsequent license application for a project
previously licensed at an existing dam would not
qualify for the expedited licensing process because
it would not satisfy the requirement set forth in
section 34(e)(1)(A) of the FPA that the project not
already be licensed.

32 See 16 U.S.C.A. 823e(e)(1)(A) (West 2019).

for projects located at qualifying
nonpowered dams and for closed-loop
pumped storage projects under the
Commission’s existing regulations for
amendments in 18 CFR part 4, subpart
L.33

20. NHA contends that once a project
is licensed, there is no reason that
applications to amend licenses issued
under the expedited licensing process
should receive preferential treatment
over applications to amend licenses
issued under the ILP, TLP, or ALP
framework.34 No other comments
addressed or advocated for an expedited
amendment process separate and apart
from the Commission’s existing
procedures for license amendment
applications.

21. Therefore, we are satisfied that the
Commission’s existing procedures will
continue to result in expeditious action
on any application to amend a license
originally licensed under the expedited
process, well within the two-year
benchmark established in the AWIA.
Accordingly, the final rule does not
establish a separate process for acting on
applications to amend licenses issued
under the expedited licensing process.

B. Expedited Licensing Process

1. Section 7.1—Applicability and
Definitions

22.1In §7.1(c)(3) of the NOPR, the
Commission restated the Commission’s
current definition of a closed-loop
pumped storage project as “‘a pumped
storage project that is not continually
connected to a naturally-flowing water
feature.” 35 The NOPR also incorporated
the statutorily-defined “qualifying
criteria,” “qualifying nonpowered
dam,” and “qualifying facility.”

23. We received several comments
that the key terms, such as
“continually,” “connected,” and
“naturally-flowing water features” are
unclear, which could potentially result
in the expeditious licensing of an
environmentally-harmful pumped
storage project.3® Some commenters
argue that a pumped storage project may
not be “continually” connected to a
naturally-flowing water feature, but
those intermittent periods when the

33NOPR, 166 FERC {61,083 at PP 42—-44
(estimating that about 98 percent of amendment-
related filings were processed in two years during
the past five years).

34NHA’s Comment at 18.

35NOPR, 166 FERC {61,083 at PP 21 & 36. The
NOPR’s preamble mistakenly used “continuously”
instead of “continually” to describe the
Commission’s current definition of closed-loop
pumped storage.

36 See Interior’s March 8, 2019 Comment at 2—3,
Forest Service’s March 8, 2019 Comment at 2,
Oregon DFW’s March 11, 2019 Comment at 1-2.
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project is connected to the naturally-
flowing water feature could result in
substantial resource impacts.3” On the
other hand, NHA, Consumers, and
Dominion encourage the Commission to
generously interpret terms, such as
closed-loop pumped storage, in order to
allow more projects to be eligible for the
expedited process.38

24. In addition, commenters contend
that the term “connected” is ambiguous
as to whether the connection only refers
to a physical hydraulic connection or
includes a separate and independent
hydrologic connection.3® Some
commenters suggest that for a project to
qualify for expedited processing as a
closed-loop pumped storage project,
there should be no hydrologic
connection between the project and
surface or groundwater features.4°
Interior notes that subsurface or surface
hydrologic connections might adversely
affect lake levels and associated
recreational use and access on lakes
which would lead to longer processing
times.#1 NHA and Dominion allege that
excluding projects from eligibility based
on a mere physical hydraulic or a
hydrologic connection to surface waters
or groundwater would disqualify almost
all closed-loop pumped storage projects,
and therefore request that our definition
focus on how the water would be used
by the project rather than how the
project is connected to the water
feature.42

25. As for “naturally-flowing water
features,” the Forest Service asks
whether such water features include
groundwater aquifers, existing lakes, or
other isolated waterbodies.*3
Commenters note that although flow is
generally not significant in the
hydrologic mass balance of lakes or
other isolated, surface water features,4
use of the term ‘“naturally-flowing”
could result in eligibility for projects
that would significantly adversely affect
lakes, endorheic basins,45 and other

37 See Forest Service’s Comment at 2; Interior’s
Comment at 3; Oregon DFW’s Comment at 1.

38 See NHA’s Comment at 10—-15; Consumers’
Comment at 2; Dominion’s Comment at 4-8.

39 See, e.g., Forest Service’s Comment at 2.

40 See Oregon DFW’s Comment at 2; Nature
Conservancy’s March 11, 2019 Comment at 4;
Forest Service’s Comment at 2.

41 See Interior’s Comment at 3.

42 See NHA’s Comment at 14; Dominion’s
Comment at 7.

43 See Forest Service’s Comment at 2.

44 See id.

45 Endorheic basins are hydrologically-landlocked
drainage basins that do not discharge to other
bodies of water.

isolated surface water features,*® as well
as wildlife that inhabit these areas.*”

26. We received several proposed
alternative definitions of a closed-loop
pumped storage project.

27. The Forest Service recommends
that a closed-loop pumped storage
project be defined as a pumped storage
project “whose operation causes little to
no change in discharge, flow, water
quality, or other hydrologic
characteristics of naturally-occurring
surface or groundwater features, or the
species and habitats that depend on
these features.” 48 Oregon DFW suggests
defining closed-loop pumped storage as
‘“‘projects that utilize artificial reservoirs
that have been constructed and operated
for purposes authorized in the original
license; that rely on temporary
connections to flowing water features or
groundwater for initial fill and periodic
recharge; and whose construction and
operation causes little to no change in
discharge, flow, water quality, or other
hydrologic characteristics of naturally
occurring surface or groundwater
features, or to the fish and wildlife and
their habitats associated with these
features.” 49 NHA and Dominion
encourage the Commission to expand its
definition, and suggest that the
Commission define a closed-loop
pumped storage project as: ““a pumped
storage project that: (1) does not obtain
its principal water supply from a
naturally-flowing water feature; (2)
obtains its water from a naturally-
flowing surface water feature only for
the purpose of initial fill and periodic
replenishment, or (3) is not located on
a navigable waterway.” 50

28. As noted by the resource agencies,
we recognize that use of the term “not
continually connected” in our
definition might capture pumped
storage projects that would potentially
require additional time and agency
resources to determine their
environmental effects, and may not be
appropriate for expedited processing.
Therefore, in the final rule, we adopt a
definition of a closed-loop pumped
storage project that focuses on the extent
and type of a project’s use of surface
waters or groundwater rather than on its
physical, hydraulic connection to such
features. Further, we agree with the

46 See Forest Service’s Comment at 2; Interior’s

Comment at 3; Oregon DFW’s Comment at 2.

47 See Oregon DFW’s Comment at 2.

48 Forest Service’s Comment at 1.

49 Oregon DFW’s Comment at 2.

50 NHA’s Comment at 15; see Dominion’s
Comment at 7. NHA contends that the location of
a proposed project on non-navigable waterways
(e.g., small creeks or streams which do not contain
or affect significant environmental resources)
should not disqualify the project from the expedited
licensing process.

resource agencies that the term
“naturally-flowing water features” in
terms of a connected use is overly
narrow and does not account for the
environmental significance of water
withdrawals from such features as
groundwater, lakes, and wetlands. We
see the benefit in specifying in our
definition how we expect closed-loop
pumped storage projects would utilize
water from these water features (i.e.,
initial fill and periodic recharge), as
suggested by many commenters.51

29. In addition, as required by section
35(g)(2) of the FPA, a request to use the
expedited licensing process must
demonstrate that a closed-loop pumped
storage project will cause little to no
change to existing surface