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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0210; Product
Identifier 2019-CE-004-AD; Amendment
39-19608; AD 2019-06-10]

RIN 2120-AA64

Airworthiness Directives; Vulcanair
S.p.A. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Vulcanair S.p.A. Model AP68TP-300
“SPARTACUS” and Model AP68TP—
600 “VIATOR” airplanes. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as cracks on wing ribs, which
could result in reduced structural
integrity of the wing assembly. We are
issuing this AD to require actions to
address the unsafe condition on these
products.

DATES: This AD is effective April 29,
2019.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of April 29, 2019.

We must receive comments on this
AD by May 24, 2019.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,

M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Vulcanair S.p.A., Via
Giovanni Pascoli 80026 Casoria NA
Italy; telephone: +39 081 5918111; fax:
+39 081 5918172; internet: http://
www.vulcanair.com; email: office.oaw@
vulcanair.com; or airworthiness@
vulcanair.com. You may view this
referenced service information at the
FAA, Policy and Innovation, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148. It is also available on the internet
at http://www.regulations.gov by
searching for locating Docket No. FAA—
2019-0210.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0210; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Standards Branch,
901 Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—-4090; email:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No. 2018—
0269, dated December 11, 2018 (referred
to after this as “the MCAI”), to correct
an unsafe condition for the specified
products. The MCALI states:

An occurrence was reported of finding
cracks in the affected area [wing ribs #3 and
#4] on an AP68TP—600 “Viator” aeroplane
during a scheduled inspection task.
Prompted by post-analysis of the occurrence,
Vulcanair determined that some aeroplanes
were reinforced in the affected area, through
a repair developed by Partenavia. Vulcanair
also determined that this repair would have
prevented the crack initiation. It was finally
determined that AP68TP-300 ‘“Spartacus”
aeroplanes are also affected by this condition.

This condition, if not detected and
corrected, could affect the structural integrity
of the wing assembly of the aeroplane.

To address this potential unsafe condition,
Vulcanair issued the [service bulletin] SB,
embodying the repair designed by Partenavia,
providing instructions for one-time
inspection of [left-hand/right-hand] LH/RH
wing ribs #3 and #4, and for modification
(reinforcement or embodiment of appropriate
repair), as necessary.

For the reasons described above, this [EASA]
AD requires a one-time inspection of the
affected area, and, depending on findings,
accomplishment of the applicable
modification (repair or reinforcement of the
affected area) of the aeroplane.

You may examine the MCAI on the
internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2019-0210.

Related Service Information Under 1
CFR Part 51

We reviewed Vulcanair Aircraft
Service Bulletin No. TP—43, First Issue,
dated October 15, 2018. The service
information contains procedures for
inspecting the left hand (LH) and right
hand (RH) wing ribs number 3 and
number 4 and includes a table
indicating the necessary actions for
installation of reinforcements and repair
of cracks. We also reviewed Vulcanair
Aircraft Service Instruction No. 106,
First Issue, dated October 15, 2018,
which contains instructions for
installing reinforcement Kit SI106 on
the LH and RH wing rib number 3; and
Vulcanair Aircraft Service Instruction
No. 107, First Issue, dated October 15,
2018, which contains instructions for
installing reinforcement Kit SI107 on
the LH and RH wing rib number 4. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.
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FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because cracks in the wing ribs
could result in reduced strength and
stiffness of the wing and lead to failure
of the wing with consequent inflight
breakup of the airplane. Cracks in the
ribs could also initiate cracking in other
adjacent structures, which would
accelerate the reduction in structural
strength. Therefore, we find good cause
that notice and opportunity for prior
public comment are impracticable. In
addition, for the reasons stated above,
we find that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2019-0210;
Product Identifier 2019-CE-004—AD” at
the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect 2
products of U.S. registry. We also
estimate that it would take about 1
work-hour per product to comply with
the inspection requirements of this AD.
The average labor rate is $85 per work-
hour.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $170, or $85 per product.

In addition, we estimate that any
necessary installation of the
reinforcement modification would take
about 8 work-hours for rib number 3 on
each wing; 8 work-hours for rib number
4 on each wing; and 12 work-hours for
both ribs numbers 3 and 4 on each wing.

The following are a parts cost
estimates per side:

1. Kit SI1106 (if the required corrective
action is the installation of the
reinforcement to LH or RH wing rib #3)
$240.

2. Kit SI1107/A (if the required
corrective action is the installation of
upper and rear reinforcements to LH or
RH wing rib number 4 due to no
reinforcements existing) $469.

3. Kit SI107/B (if the required
corrective action is the installation of
rear reinforcements to LH or RH wing
rib number 4 due to only the upper
reinforcement existing) $240.

4. Kit SI1107/C (if the required
corrective action is the installation of
upper reinforcement to LH or RH wing
rib number 4 due to only the rear
reinforcement existing) $240.

Since installation of the reinforcement
modification kits can only be done on
airplanes where cracks or corrosion was
not found during the required
inspection, we have no way of knowing
how many airplanes may require the
installation of the reinforcement
modification kits.

Also, damage from cracks or corrosion
found during the inspection may vary
from airplane to airplane and the cost to
repair the damage will vary from
airplane to airplane. Therefore, we have
no way of knowing how many airplanes
may require repair or the cost of that
repair.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:

General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to small airplanes, gliders,
balloons, airships, domestic business jet
transport airplanes, and associated
appliances to the Director of the Policy
and Innovation Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-06-10 Vulcanair S.p.A.: Amendment
39-19608; Docket No. FAA-2019-0210;
Product Identifier 2019-CE-004—-AD.

(a) Effective Date
This AD becomes effective April 29, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Vulcanair S.p.A. Model
AP68TP-300 “SPARTACUS” airplanes,
serial numbers (S/N) 8001 through 8006,
8008, 8009, and 8011; and Model AP68TP—

600 “VIATOR” airplanes, S/N 9001 through
9005, and 9010; certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 57: Wings.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
issued by the aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as cracks on
the wing ribs. We are issuing this AD to
detect, correct, and prevent cracks on the
wing ribs, which could result in reduced
structural integrity of the wing assembly and
failure of the wing.

(f) Actions and Compliance

Unless already done, do the following
actions in paragraphs (f)(1) through (3)
within 3 months after April 29, 2019 (the
effective date of this AD) or within 50 hours
time-in-service after April 29, 2019 (the
effective date of this AD), whichever occurs
first.

(1) Inspect the left hand (LH) and right
hand (RH) sides of wing rib number 3 and
wing rib number 4 for missing
reinforcements, cracks, and corrosion by
following the Work Procedure, paragraphs 1
through 6, of Vulcanair Aircraft Service
Bulletin No. TP—43, First Issue, dated
October 15, 2018.

(2) If there is no corrosion and no cracks
and if a reinforcement is missing, before
further flight, install the reinforcement in
accordance with the Work Procedure,
paragraphs 1 through 19, of Vulcanair
Aircraft Service Instruction No. 106, First
Issue, dated October 15, 2018, for wing rib
number 3 or the Work Procedure, sections 2.2
and 2.3, of Vulcanair Aircraft Service
Instruction No. 107, First Issue, dated
October 15, 2018, for wing rib number 4, as
applicable to the missing reinforcement.

(3) If there is any corrosion or a crack,
before further flight, repair the wing spar in
accordance with a method approved by the
Manager, Small Airplane Standards Branch,
FAA, at the address specified in paragraph
(g) of this AD. For a repair method to be
approved by the Manager, Small Airplane

Standards Branch, as required by this
paragraph, the Manager’s approval letter
must specifically refer to this AD.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Small Airplane
Standards Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Standards Branch, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone:
(816) 329-4059; fax: (816) 329-4090; email:.
Before using any approved AMOC on any
airplane to which the AMOC applies, notify
your appropriate principal inspector (PI) in
the FAA Flight Standards District Office
(FSDO), or lacking a PI, your local FSDO.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
instead be accomplished using a method
approved by the Manager, Small Airplane
Standards Branch, FAA; or the European
Aviation Safety Agency (EASA).

(h) Related Information

Refer to MCAI EASA AD No. 2018-0269,
dated December 11, 2018. You may examine
the MCAI on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0210.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Vulcanair Aircraft Service Bulletin No.
TP—43, First Issue, dated October 15, 2018.

(ii) Vulcanair Aircraft Service Instruction
No. 106, First Issue, dated October 15, 2018.

(iii) Vulcanair Aircraft Service Instruction
No. 107, First Issue, dated October 15, 2018.

(3) For Vulcanair service information
identified in this AD, contact Vulcanair
S.p.A., Via Giovanni Pascoli 80026 Casoria
NA Italy; telephone: +39 081 5918111; fax:
+39 081 5918172; internet: http://
www.vulcanair.com; email: office.oaw@
vulcanair.com; or airworthiness@
vulcanair.com.

(4) You may view this service information
at the FAA, Policy and Innovation, 901
Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148. It
is also available on the internet at http://
www.regulations.gov by searching for
locating Docket No. FAA-2019-02110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on March
25, 2019.

Melvin J. Johnson,

Aircraft Certification Service, Deputy
Director, Policy and Innovation Division,
AIR-601.

[FR Doc. 2019-06909 Filed 4-8—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0895; Product
Identifier 2018-CE-037-AD; Amendment
39-19609; AD 2019-06—11]

RIN 2120-AA64

Airworthiness Directives; Pacific
Aerospace Limited Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Pacific
Aerospace Limited Model 750XL
airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) issued by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as non-
compliant insulation lagging on the
refrigerant hoses of the air-conditioning
system. We are issuing this AD to
require actions to address the unsafe
condition on these products.

DATES: This AD is effective May 14,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of May 14, 2019.

ADDRESSES: You may examine the AD
docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0895; or in person at Docket Operations,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE,
Washington, DC 20590.

For service information identified in
this AD, contact Pacific Aerospace
Limited, Airport Road, Hamilton,
Private Bag 3027, Hamilton 3240, New
Zealand; phone: +64 7843 6144; fax: +64
843 6134; email: pacific@
aerospace.co.nz; internet:
www.aerospace.co.nz. You may view
this referenced service information at


http://www.archives.gov/federal-register/cfr/ibr-locations.html
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the FAA, Policy and Innovation
Division, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—-4148. It is also available
on the internet at http://
www.regulations.gov by searching for
Docket No. FAA-2018-0895.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Standards Branch, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4144; fax: (816) 329-4090; email:
mike.kiesov@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to Pacific Aerospace Limited
Model 750XL airplanes. The NPRM was
published in the Federal Register on
October 23, 2018 (83 FR 53407). The
NPRM proposed to correct an unsafe
condition for the specified products and
was based on mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country. The MCALI states:

The insulation lagging provided by the air-
conditioning supplier has been found to be
non-compliant and may cause large amounts
of smoke in the cabin in the event of a fire.
DCA/750XL/29 issued to mandate the
instructions in Pacific Aerospace Mandatory
Service Bulletin (MSB) PACSB/XL/086 issue
2, dated 6 April 2018, or later approved
revision to correct non-compliant insulation
lagging on the refrigerant hoses of the air-
conditioning system.

The MCAI can be found in the AD
docket on the internet at: https://
www.regulations.gov/
document?’D=FAA-2018-0895-0002.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Related Service Information Under 1
CFR Part 51

We reviewed Pacific Aerospace
Service Bulletin PACSB/XL/086, Issue
2, dated April 6, 2018. The service
information describes procedures for
replacing the noncompliant insulation
lagging with compliant materials. This
service information is reasonably

available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD will affect
22 products of U.S. registry. We also
estimate that it would take about 32
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $500
per product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $70,840, or $3,220 per product.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle [,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to small airplanes, gliders,
balloons, airships, domestic business jet
transport airplanes, and associated
appliances to the Director of the Policy
and Innovation Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under

Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0895; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-06-11 Pacific Aerospace Limited:
Amendment 39-19609; Docket No.
FAA-2018-0895; Product Identifier
2018—-CE-037-AD.

(a) Effective Date
This AD becomes effective May 14, 2019.
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(b) Affected ADs

None.
(c) Applicability

This AD applies to Pacific Aerospace
Limited Model 750XL airplanes, serial
numbers (S/N) up to and including S/N 205,
S/N 207, and S/N 208, certificated in any
category, with an air-conditioning
modification PAC/XL/0409 or PAC/XL/0618
installed.

(d) Subject

Air Transport Association of America
(ATA) Code 21: Air Conditioning.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as non-
compliant insulation lagging on the
refrigerant hoses of the air-conditioning
system. We are issuing this AD to replace
non-compliant insulation lagging on the
refrigerant hoses of the air-conditioning
system, which could lead to smoke in the
cabin if a fire occurred.

(f) Actions and Compliance

Unless already done, within 150 hours
time-in-service after May 14, 2019 (the
effective date of this AD), remove existing
refrigeration hose lagging, install fire sleeve
lagging, and install aluminum tape at the
wing spar by following the Accomplishment
Instructions in Pacific Aerospace Service
Bulletin PACSB/XL/086, Issue 2, dated April
6, 2018.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Small Airplane
Standards Branch, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Mike Kiesov,
Aerospace Engineer, FAA, Small Airplane
Standards Branch, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone:
(816) 329—4144; fax: (816) 329-4090; email:
mike.kiesov@faa.gov. Before using any
approved AMOC on any airplane to which
the AMOG applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
instead be accomplished using a method
approved by the Manager, Small Airplane
Standards Branch, FAA; or the Civil Aviation
Authority of New Zealand (CAA).

(h) Related Information

Refer to MCAI Civil Aviation Authority
(CAA) AD DCA/750XL/29, dated July 5,
2018, for related information. You may
examine the MCAI on the internet at: https://
www.regulations.gov/document?’D=FAA-
2018-0895-0002. For service information
related to this AD, contact Pacific Aerospace

Limited, Airport Road, Hamilton, Private Bag
3027, Hamilton 3240, New Zealand; phone:
+64 7843 6144; fax: +64 843 6134; email:
pacific@aerospace.co.nz; internet:
www.aerospace.co.nz. You may review this
referenced service information at the FAA,
Policy and Innovation Division, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329—4148.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Pacific Aerospace Service Bulletin
PACSB/XL/086, Issue 2, dated April 6, 2018.

(ii) [Reserved]

(3) For Pacific Aerospace Limited service
information identified in this AD, contact
Pacific Aerospace Limited, Airport Road,
Hamilton, Private Bag 3027, Hamilton 3240,
New Zealand; phone: +64 7843 6144; fax:
+64 843 6134; email: pacific@
aerospace.co.nz; internet:
WWW.aerospace.co.nz.

(4) You may view this service information
at the FAA, Policy and Innovation Division,
901 Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329-4148. In
addition, you can access this service
information on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2018-0895.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on March
25, 2019.
Melvin J. Johnson,

Aircraft Certification Service, Deputy
Director, Policy and Innovation Division,
AIR-601.

[FR Doc. 2019-06911 Filed 4-8-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31244; Amdt. No. 3845]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective April 9,
2019. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 9,
2019.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
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Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg 29,
Room 104, Oklahoma City, OK 73125.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
removes SIAPS, Takeoff Minimums
and/or ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
forms are FAA Forms 8260-3, 82604,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, airmen do not use the
regulatory text of the SIAPs, Takeoff
Minimums or ODPs, but instead refer to
their graphic depiction on charts
printed by publishers of aeronautical
materials. Thus, the advantages of
incorporation by reference are realized
and publication of the complete
description of each SIAP, Takeoff
Minimums and ODP listed on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of
SIAPs, Takeoff Minimums and ODPs
with their applicable effective dates.
This amendment also identifies the
airport and its location, the procedure,
and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPS as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as Amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating

directly to published aeronautical
charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC, on March 22,
2019.

Rick Domingo,
Executive Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, Part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
removing Standard Instrument
Approach Procedures and/or Takeoff
Minimums and Obstacle Departure

Procedures effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 25 April 2019

Forest City, IA, Forest City Muni, NDB RWY
33, Amdt 2B, CANCELLED

Forest City, IA, Forest City Muni, RNAV
(GPS) RWY 33, Orig-B

Forest City, IA, Forest City Muni, VOR-A,
Amdt 3B

St. Jacob, IL, St Louis Metro-East/Shafer
Field, RNAV (GPS)-A, Orig, CANCELLED

St. Jacob, IL, St Louis Metro-East/Shafer
Field, Takeoff Minimums and Obstacle DP,
Orig, CANCELLED

St. Jacob, IL, St Louis Metro-East/Shafer
Field, VOR-A, Amdt 4, CANCELLED

Coushatta, LA, The Red River, RNAV (GPS)
RWY 18, Orig

Coushatta, LA, The Red River, Takeoff
Minimums and Obstacle DP, Orig

Sault Ste Marie, MI, Chippewa County Intl,
ILS OR LOC RWY 16, Amdt 8E

Fulton, MO, Elton Hensley Memorial, RNAV
(GPS) RWY 18, Orig-C

Auburn, NE, Farington Field, RNAV (GPS)
RWY 16, Orig

Auburn, NE, Farington Field, RNAV (GPS)
RWY 34, Orig

Auburn, NE, Farington Field, Takeoff
Minimums and Obstacle DP, Orig

North Platte, NE, North Platte Rgnl Airport
Lee Bird Field, ILS OR LOC RWY 30, Amdt
7B

North Platte, NE, North Platte Rgnl Airport
Lee Bird Field, VOR RWY 35, Amdt 18C

Mansfield, OH, Mansfield Lahm Rgnl, ILS OR
LOC RWY 32, Amdt 17B

Greeneville, TN, Greeneville-Greene County
Muni, RNAV (GPS) RWY 5, Amdt 1

Greeneville, TN, Greeneville-Greene County
Muni, Takeoff Minimums and Obstacle DP,
Amdt 5

Houston, TX, George Bush Intercontinental/
Houston, ILS OR LOC RWY 15R, Amdt 2B

Yoakum, TX, Yoakum Muni, NDB RWY 31,
Amdt 3, CANCELLED

Fairmont, WV, Fairmont Muni-Frankman
Field, Takeoff Minimums and Obstacle DP,
Amdt 6A

Rescinded: On March 14, 2019 (84 FR
9225), the FAA published an Amendment in
Docket No. 31240, Amdt No. 3841, to Part 97
of the Federal Aviation Regulations under
sections 97.29 and 97.33. The following
entries for Boston, MA, effective April 25,
2019, are hereby rescinded in their entirety:

Boston, MA, General Edward Lawrence
Logan Intl, ILS OR LOC RWY 4R, ILS RWY
4R SA CAT I, ILS RWY 4R CAT II, ILS
RWY 4R CAT III, Amdt 11

Boston, MA, General Edward Lawrence
Logan Intl, ILS OR LOC RWY 15R, Amdt
2
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Boston, MA, General Edward Lawrence
Logan Intl, ILS OR LOC RWY 27, Amdt 3

Boston, MA, General Edward Lawrence
Logan Intl, RNAV (GPS) RWY 4R, Amdt 3

Boston, MA, General Edward Lawrence
Logan Intl, RNAV (GPS) RWY 15R, Amdt
2

Boston, MA, General Edward Lawrence
Logan Intl, RNAV (GPS) RWY 27, Amdt 1

[FR Doc. 2019-06754 Filed 4-8—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31245; Amdt. No. 3846]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of
the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective April 9,
2019. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 9,
2019.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops—M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590—-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Navigation Products, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg 29,
Room 104, Oklahoma City, OK 73125.
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (NFDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary.

This amendment provides the affected
CFR sections, and specifies the SIAPs
and Takeoff Minimums and ODPs with
their applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on the
criteria contained in the U.S. Standard
for Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less
than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
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not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).

Issued in Washington, DC, on March 22,
2019.

Rick Domingo,
Executive Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,

Code of Federal regulations, Part 97, (14
CFR part 97), is amended by amending
Standard Instrument Approach
Procedures and Takeoff Minimums and
ODPs, effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
Identified as follows:

Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject

25-Apr-19 ........ FL Tampa ....ccoceeveeeneen. Tampa Executive .... 8/2054 3/1/19 | This NOTAM, published in TL 19-09, is
hereby rescinded in its entirety.

25-Apr-19 ........ FL Tampa ....ccoceeveeeneen. Tampa Executive .... 8/2102 3/1/19 | This NOTAM, published in TL 19-09, is
hereby rescinded in its entirety.

25-Apr-19 ........ uT Duchesne ... ... | Duchesne Muni ....... 9/4478 3/11/19 | VOR/DME-A, Orig.

25-Apr-19 ........ uT Duchesne ............... Duchesne Muni ....... 9/4479 3/11/19 | Takeoff Minimums and Obstacle DP,
Orig-A.

25-Apr-19 ........ OR Mc Minnville ........... Mc Minnville Muni ... 9/4615 3/11/19 | RNAV (GPS) RWY 4, Orig—C.

25-Apr-19 ........ FL Tampa Executive .... 9/6087 3/13/19 | RNAV (GPS) RWY 5, Orig—C.

25-Apr-19 ........ FL Tampa Executive .... 9/6088 3/13/19 | ILS OR LOC RWY 23, Amdt 1C.

[FR Doc. 2019-06756 Filed 4-8-19; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9854]
RIN 1545-B0O77

Arbitrage Investment Restrictions on
Tax-Exempt Bonds

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations regarding the arbitrage
investment restrictions under section
148 of the Internal Revenue Code (Code)
applicable to tax-exempt bonds and
other tax-advantaged bonds issued by
State and local governments. The final
regulations clarify existing regulations
regarding the definition of “investment-
type property” by expressly providing
an exception for investment in capital
projects that are used in furtherance of
the public purposes of the bonds. The
final regulations affect State and local
governmental issuers of these bonds and
potential investors in capital projects
financed with these bonds.

DATES: Effective Date: These final

regulations are effective April 9, 2019.
Applicability Date: For the date of

applicability, see § 1.148-11(n).

FOR FURTHER INFORMATION CONTACT:

Lewis Bell at (202) 317-6980 (not a toll-

free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 1 under section 148 of
the Code. For interest on State or local
bonds to be excluded from the gross
income of the bondholder under section
103, the bonds must satisfy various
eligibility requirements, including a
requirement that the bonds not be
arbitrage bonds as defined in section
148. Section 148(a) generally defines an
“arbitrage bond” as any bond issued as
part of an issue any portion of the
proceeds of which are reasonably
expected to be used or are intentionally
used to acquire “higher yielding
investments” or to replace funds so
used. Section 148(b)(1) defines the term
“higher yielding investments” as any
“investment property” that produces a
yield over the term of the issue that is
materially higher than the yield on the
issue. Section 148(b)(2) defines the term
“investment property” to include any
security (within the meaning of section
165(g)(2)(A) or (B)), any obligation, any
annuity contract, certain residential
rental property, and any “investment-

type property.” Section 1.148—1(e)(1) of
the Income Tax Regulations defines
“investment-type property” to include
any property (other than securities,
obligations, annuity contracts, and
covered residential rental property for
family units under section 148(b)(2)(A),
(B), (C), and (E)) “that is held
principally as a passive vehicle for the
production of income.” Section 1.148—
1(e)(1) provides that, for this purpose,
the production of income includes any
benefit based on the time value of
money.

Institutional investors have suggested
clarification of the scope of the
regulatory definition of investment-type
property under § 1.148-1(e)(1) to ensure
that the definition does not impede
greater investment in public
infrastructure.

The legislative history to the Tax
Reform Act of 1986, Public Law 99-514,
100 Stat. 2085, indicates that Congress
intended to limit the scope of the
arbitrage restriction on investment-type
property so that it did not extend to
investments in capital projects in
furtherance of the public purposes of
the bonds. In this regard, the House
Report to the Tax Reform Act of 1986
included the following statement about
the intended scope of the definition of
investment-type property: “The
restriction would not apply, however, to
real or tangible personal property
acquired with bond proceeds for reasons
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other than investment (e.g., courthouse
facilities financed with bond
proceeds).” H.R. Rep. No. 99-426, at
552 (1985), 1986-3 (vol. 2) C.B. 457; see
also S. Rep. No. 99-313, at 844 (1986),
1986-3 (vol. 3) C.B. 682 (containing a
statement substantially identical to that
in the House report); H.R. Rep. No. 99—
841, at I1-747 (1986) (Conf. Rep.), 1986—
3 (vol. 4) C.B. 608 (stating that the
conference agreement follows the House
bill and the Senate amendment on this
restriction).

To clarify the scope of the investment-
type property definition consistent with
Congressional intent reflected in the
legislative history, in a notice of
proposed rulemaking published in the
Federal Register (83 FR 27302; REG—
106977-18) on June 12, 2018 (the
Proposed Regulations), the Department
of the Treasury (Treasury Department)
and the IRS proposed an exception to
the definition of investment-type
property for certain capital projects that
further the public purposes for which
the tax-exempt bonds were issued.

The Treasury Department and the IRS
solicited requests for a public hearing
and written comments on the Proposed
Regulations. No public hearing was held
because no request for a hearing was
received. The Treasury Department and
the IRS received four public comments
favoring finalization of the Proposed
Regulations to allow greater capital
investment in public infrastructure and
did not receive any unfavorable public
comments. Accordingly, the Treasury
Department and the IRS adopt the
Proposed Regulations, without
substantive change, as final regulations
by this Treasury Decision.

Explanation of Provisions

1. Section 1.148-1(e)(4): Exception to
Investment-Type Property Definition for
Certain Capital Projects

Section 1.148-1(e)(4) of the Final
Regulations provides that investment-
type property does not include real
property or tangible personal property
(for example, land, buildings, and
equipment) that is used in furtherance
of the public purposes for which the
tax-exempt bonds are issued. For
example, investment-type property does
not include a courthouse financed with
governmental bonds or an eligible
exempt facility under section 142, such
as a public road, financed with private
activity bonds.

2. Applicability Dates and Reliance

The amendments to the definition of
investment-type property in the final
regulations apply to bonds sold on or
after July 8, 2019. Issuers may apply the

provisions of the final regulations to
bonds that are sold before July 8, 2019.

Special Analyses

This regulation is not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations. Because this regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding this
regulation was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business, and no
comments were received.

Drafting Information

The principal authors of these
regulations are Lewis Bell and Spence
Hanemann of the Office of Associate
Chief Counsel (Financial Institutions
and Products). However, other
personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 1.148-0(c) is amended
by adding entries for §§ 1.148—1(e)(4)
and 1.148-11(n) to read as follows:

§1.148-0 Scope and table of contents.

* * * * *
(C] * * %
§1.148-1 Definitions and elections.
* * * * *
(e] * * %
(4) Exception for certain capital
projects.
* * * * *
§1.148-11 Effective/applicability dates.

(n) Investment-type property.

m Par. 3. Section 1.148-1 is amended
by:

m 1. Revising the first sentence of
paragraph (e)(1).
m 2. Adding paragraph (e)(4).

The revision and addition read as
follows:

§1.148-1 Definitions and elections.
* * * *

(e) Investment-type property—(1) In
general. Except as otherwise provided
in this paragraph (e), investment-type
property includes any property, other
than property described in section
148(b)(2)(A), (B), (C), or (E), that is held
principally as a passive vehicle for the
production of income.* * *

(4) Exception for certain capital
projects. Investment-type property does
not include real property or tangible
personal property (for example, land,
buildings, and equipment) that is used
in furtherance of the public purposes for
which the tax-exempt bonds are issued.
For example, investment-type property
does not include a courthouse financed
with governmental bonds or an eligible
exempt facility under section 142, such
as a public road, financed with private
activity bonds.

* * * * *

m Par. 4. Section 1.148-11 is amended
by adding paragraph (n) to read as
follows:

§1.148-11 Effective/applicability dates.

* * * * *

(n) Investment-type property. Section
1.148-1(e)(1) and (4) apply to bonds
sold on or after July 8, 2019. An issuer
may apply the provisions of §1.148-
1(e)(1) and (4) to bonds sold before July
8, 2019.

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

Approved: November 16, 2018.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).

Editorial Note: This document was
received for publication by the Office of the
Federal Register on April 3, 2019.

[FR Doc. 2019-06937 Filed 4-8-19; 8:45 am]|
BILLING CODE 4830-01-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 53
[TD 9855]
RIN 1545-BO80

Regulations To Prescribe Return and
Time for Filing for Payment of Section
4960, 4966, 4967, and 4968 Taxes and
To Update the Abatement Rules for
Section 4966 and 4967 Taxes

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations specifying which return to
use to pay certain excise taxes and the
time for filing the return. The
regulations also implement the statutory
addition of two excise taxes to the first-
tier taxes subject to abatement. These
regulations affect applicable tax-exempt
organizations and their related
organizations, applicable educational
institutions, sponsoring organizations
that maintain certain donor advised
funds, fund managers of such
sponsoring organizations, and certain
donors, donor advisors, and persons
related to a donor or donor advisor of

a donor advised fund.

DATES:

Effective date: These regulations are
effective on April 9, 2019. Applicability
date: These regulations apply on and
after April 9, 2019. See also §53.6071—
16)(3).

FOR FURTHER INFORMATION CONTACT:
Amber L. MacKenzie, (202) 317—4086 or
Ward L. Thomas, (202) 317-6173 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains final
regulations amending 26 CFR part 53
under chapter 42, subtitle D, section
4963 and chapter 61, subtitle F, sections
6011 and 6071 of the Internal Revenue
Code (Code), to specify the return to
accompany payment of excise taxes
under sections 4960, 4966, 4967, and
4968; to specify the time for filing that
return; and to conform the regulations to
the statutorily expanded definition of
the first-tier taxes subject to abatement
under section 4962.

On November 7, 2018, the Department
of the Treasury (Treasury Department)
and the IRS published a notice of
proposed rulemaking (REG-107163-18)
in the Federal Register (83 FR 55653)
setting forth proposed regulations under
sections 6011 and 6071. The proposed

regulations specified Form

4720, Return of Certain Excise Taxes
Under Chapters 41 and 42 of the
Internal Revenue Code,” as the return to
accompany payment of excise taxes
under sections 4960, 4966, 4967, and
4968; required that a person (including
a governmental entity) required to file a
return to report such tax file Form 4720
by the 15th day of the 5th month after
the end of the person’s taxable year; and
added sections 4966 and 4967 to the
first-tier taxes subject to abatement
under section 4962.

Only one comment from the public
was received, which did not raise any
concerns or make any recommendations
specific to the proposed regulation, and
no hearing was requested or held.
Therefore, the proposed regulations are
adopted without change by this
Treasury decision. (All comments are
available at www.regulations.gov or
upon request.)

Explanation of Provisions

1. Section 4962 Abatement

These final regulations add section
4966 and section 4967 excise taxes to
the definitions of ‘‘first tier tax’ and
“taxable event” in §53.4963—1.
Qualified first tier taxes are subject to
abatement under section 4962.

2. Requirement To File a Form 4720

These final regulations amend
§53.6011-1(b) to provide that persons
(including governmental entities) that
are liable for section 4960, 4966, 4967,
or 4968 excise taxes are required to file
a return on Form 4720.

3. Deadline for Filing a Form 4720

Under §53.6071-1(i) of these final
regulations, a person required to file a
Form 4720 to report an excise tax under
section 4960, 4966, 4967, or 4968 must
file a Form 4720 by the 15th day of the
fifth month after the end of the person’s
taxable year during which the excise tax
liability was incurred.

4. Effective/Applicability Date

These regulations are effective on
April 9, 2019. These regulations apply
on and after April 9, 2019. See also
§53.6071-1(j)(3).

Availability of IRS Documents

For copies of recently issued revenue
procedures, revenue rulings, notices and
other guidance published in the Internal
Revenue Bulletin, please visit the IRS
website at http://www.irs.gov or contact
the Superintendent of Documents, U.S.
Government Publishing Office,
Washington, DC 20402.

Special Analyses

This regulation is not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), it is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based on the fact
that this rule merely provides guidance
as to the timing and filing of Form 4720
for persons liable for the specified
excise taxes and who have a statutory
filing obligation. Completing the
applicable portion of the Form 4720
imposes little incremental burden in
time or expense as compared to any
other filing method.

In addition, a person may already be
required to file the Form 4720 under the
existing final regulations in §§53.6011—
1 and 53.6071-1 if it is liable for another
excise tax for which filing of the Form
4720 is required. Therefore, a regulatory
flexibility analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required.

Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small businesses, and no
comment was received.

Drafting Information

The principal authors of these
regulations are Amber L. MacKenzie
and Ward L. Thomas of the Office of
Associate Chief Counsel (Employee
Benefits, Exempt Organizations, and
Employment Tax). However, other
personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 53

Excise taxes, Foundations,
Investments, Lobbying, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 53 is
amended as follows:
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PART 53—FOUNDATION AND SIMILAR
EXCISE TAXES

m Paragraph 1. The authority citation
for part 53 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§53.4963-1 [Amended]
m Par. 2. Section 53.4963—1 is amended
by:

m 1. In paragraph (a), removing the
language “4958, 4971” and adding
‘4958, 4966, 4967, 4971” in its place.
m 2. In paragraph (c), removing the
language 4958, 4971” and adding
“4958, 4966, 4967, 4971” in its place.
m Par. 3. Section 53.6011-1(b) is
amended by:
m 1. Revising the first sentence.
m 2. Removing from the third sentence
the language “4958(a), or 4965(a),” and
adding ““4958(a), 4960(a), 4965(a),
4966(a), or 4967(a),” in its place.

The revision reads as follows:

§53.6011-1 General requirement of return,
statement or list.
* * * * *

(b) Every person (including a
governmental entity) liable for tax
imposed by sections 4941(a), 4942(a),
4943(a), 4944(a), 4945(a), 4955(a),
4958(a), 4959, 4960(a), 4965(a), 4966(a),
4967(a), or 4968(a), and every private
foundation and every trust described in
section 4947(a)(2) which has engaged in
an act of self-dealing (as defined in
section 4941(d)) (other than an act
giving rise to no tax under section
4941(a)) shall file an annual return on
Form 4720, “Return of Certain Excise
Taxes Under Chapters 41 and 42 of the
Internal Revenue Code,” and shall
include therein the information required
by such form and the instructions

issued with respect thereto. * * *
* * * * *

§53.6071-1 [Amended]
m Par. 4. Section 53.6071—1 is amended
by:

m 1. Redesignating paragraph (i) as
paragraph (j).

m 2. Adding new paragraphs (i) and
()(3).

The additions read as follows:

§53.6071-1 Time for filing returns.
* * * * *

(i) Taxes under section 4960, 4966,
4967, or 4968. A person (including a
governmental entity) required by
§53.6011-1(b) to file a return for a tax
imposed by section 4960(a), 4966(a),
4967(a), or 4968(a) in a taxable year
must file the Form 4720 on or before the
15th day of the fifth month after the end
of the person’s taxable year (or, if the

person has not established a taxable
year for Federal income tax purposes,
the person’s annual accounting period).
(‘) * *x %
(3) Paragraph (i) of this section
applies on and after April 9, 2019.

Kirsten Wielobob,
Deputy Commissioner for Services and
Enforcement.

Approved: March 25, 2019.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2019-07010 Filed 4-5-19; 11:15 am]
BILLING CODE P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9856]
RIN 1545-BN63

Disclosures of Return Information
Reflected on Returns to Officers and
Employees of the Department of
Commerce for Certain Statistical
Purposes and Related Activities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulation and removal of
temporary regulation.

SUMMARY: This document contains a
final regulation that authorizes the
disclosure of specified items of return
information to the Bureau of the Census
(Census Bureau). This regulation
finalizes a proposed regulation cross-
referencing a temporary regulation that
was made pursuant to a request from the
Secretary of Commerce. This final
regulation requires no action by
taxpayers and has no effect on their tax
liabilities. No taxpayers are likely to be
affected by the disclosures authorized
by this guidance.
DATES:

Effective date: This regulation is
effective on April 9, 2019.

Applicability date: For dates of
applicability, see § 301.6103(j)(1)-1(e).
FOR FURTHER INFORMATION CONTACT:
William Rowe, (202) 317-6834 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to 26 CFR part 301 (Procedure and
Administration Regulations). Section
6103(j)(1)(A) of the Internal Revenue
Code authorizes the Secretary of the
Treasury (Secretary) to furnish, upon

written request by the Secretary of
Commerce, such returns or return
information as the Secretary may
prescribe by regulation to officers and
employees of the Census Bureau for the
purpose of, but only to the extent
necessary in, the structuring of censuses
and national economic accounts and
conducting related statistical activities
authorized by law. Section
301.6103(j)(1)-1 of the existing
regulations further defines such
purposes by reference to 13 U.S.C.
chapter 5 and provides an itemized
description of the return information
authorized to be disclosed for such
purposes.

By letter dated August 2, 2016, the
Secretary of Commerce requested
amendments to § 301.6103(j)(1)-1 to
allow disclosure of several additional
items of return information to the
Census Bureau for purposes of its
economic statistics program, structuring
the censuses, and related program
evaluations. The Secretary of
Commerce’s letter lists the additional
items of return information requested
based on the Census Bureau’s specific
need for each item of information. The
Secretary of Commerce asserted that
good cause exists to amend
§301.6103(j)(1)-1 to add these
additional items to the list of items of
return information that may be
disclosed to the Census Bureau. The
Department of the Treasury (Treasury
Department) and the IRS agree that
amending existing regulations to permit
disclosure of these items to the Census
Bureau is appropriate to meet the needs
of the Census Bureau.

On December 9, 2016, a temporary
regulation (TD 9802) was published in
the Federal Register (81 FR 89004). The
text of the temporary regulation also
serves as the text of the proposed
regulation set forth in a notice of
proposed rulemaking (REG-133353-16)
published in the Federal Register on the
same day (81 FR 89022). The preamble
to the temporary regulation describes
the categories of information requested
by the Secretary of Commerce. No
public hearing was requested or held.
No comments were received in response
to the notice of proposed rulemaking.

Accordingly, the proposed regulation,
the contents of which are described in
the following Explanation of Provisions,
is adopted by this Treasury decision
without change, and the corresponding
temporary regulation is removed,
applicable to disclosures on or after
December 9, 2016.

Explanation of Provisions

The proposed regulation authorized
disclosure of additional expense items
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from business tax returns in order to
improve the expense data that is
collected by the Census Bureau.
Specifically, the proposed regulation
authorized disclosure of the following
enumerated components of total
expenses or total deductions from
business tax returns (Forms 1065, Forms
in the 1120 series, and Form 1040,
Schedule G, E or C/EZ): (1) Repairs (and
maintenance) expense; (2) rents (or
lease) expense; (3) taxes and licenses
expense; (4) interest expense, including
mortgage or other interest; (5)
depreciation expense; (6) depletion
expense; (7) advertising expense; (8)
pension and profit-sharing plans
(retirement plans) expense; (9)
employee benefit programs expense;
(10) utilities expense; (11) supplies
expense; (12) contract labor expense;
and (13) management (and investment
advisory) fees. The proposed regulation
also authorized disclosure of purchases
from Form 1125-A and the following
additional items from Form 1040,
Schedule C: (1) Materials and supplies;
and (2) purchases less cost of items
withdrawn for personal use.

The proposed regulation also
authorized disclosure of additional
items of return information from
business tax returns for the purpose of
directing a high proportion of research
and development surveys towards
businesses with known research
activities. Specifically, the proposed
regulation authorized disclosure of
additional items of return information
from Forms 6765 (when filed with
corporation income tax returns): (1)
Cycle posted; and (2) the research tax
credit amount to be carried over to a
business return, schedule, or form.

The proposed regulation also
authorized disclosure of additional
items of return information for purposes
of maintaining a centralized, continuous
Business Register that comprehensively
lists and characterizes United States
business establishments and their
domestic parent enterprises.
Specifically, the proposed regulation
authorized disclosure of additional
items of return information from
employment tax returns: (1) If a
business has closed or stopped paying
wages; (2) final date a business paid
wages; and (3) if a business is a seasonal
employer and does not have to file a
return for every quarter of the year. The
proposed regulation also authorized
disclosure of the electronic system filing
indicator from business tax returns and
the cycle from the IRS’s Business Master
Files.

The proposed regulation also
authorized disclosure of additional
items of return information for purposes

of modeling firm survival for production
of statistics on business dynamics.
Specifically, the proposed regulation
authorized disclosure of additional
items of return information from
business tax returns: (1) Dividends,
including ordinary and qualified; and
(2) type of REIT (from Form 1120-REIT).

The proposed regulation also
authorized disclosure of additional
items of return information for purposes
of the Survey of Business Owners.
Specifically, the proposed regulation
authorized disclosure of the following
additional items of return information
from Form 1065, Schedule K-1: (1)
Publicly-traded partnership indicator;
(2) partner’s share of nonrecourse,
qualified nonrecourse, and recourse
liabilities; and (3) ordinary business
income (loss). The proposed regulation
also authorized disclosure of ordinary
business income (loss) from Forms
1120S, Schedule K-1.

Finally, the proposed regulation
authorized disclosure of additional
items of return information for purposes
of developing and preparing the
Quarterly Financial Report. Specifically,
the proposed regulation authorized
disclosure of the following additional
items of return information from Forms
1120-REIT: (1) Type of Real Estate
Investment Trust (“REIT”’); and (2) gross
rents from real property. The proposed
regulation also authorized disclosure of
the corporation’s method of accounting
from Form 1120F and the total amount
reported from Form 1096.

The proposed regulation also
amended language in the existing
regulations to clarify that the TD 9500,
which was published in the Federal
Register (75 FR 52458), authorized
disclosure only of categorical
information for total qualified research
expenses from Forms 6765. In
accordance with the preamble to TD
9500, the existing regulations do not
authorize the disclosure of the exact
amount of total research expenses as
reported on Form 6765. By letter dated
February 6, 2006, the Secretary of
Commerce requested disclosure of
categorical information on total
qualified research expenses in three
ranges: Greater than zero, but less than
$1 million; greater than or equal to $1
million, but less than $3 million; and,
greater than or equal to $3 million. The
proposed regulation amended the
existing regulations to more clearly
reflect the categorical nature of the
disclosure of total research expenses
from Form 6765.

Lastly, the proposed regulation also
removed duplicate paragraphs
contained in the existing regulations.
Under the existing regulations, each of

the following items of return
information from business-related
returns was authorized for disclosure by
two identical paragraphs: Social
Security tip income; total Social
Security taxable earnings; and gross
distributions from employer-sponsored
and individual retirement plans from
Form 1099-R. Because there is no need
for duplicate paragraphs that authorize
disclosure of the same items of return
information for the same purpose, the
proposed regulation removed the
duplicate paragraphs.

Special Analyses

These regulations are not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Treasury Department
and the Office of Management and
Budget regarding review of tax
regulations. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations. It is
hereby certified that these regulations
will not have a significant economic
impact on a substantial number of small
entities because the regulations do not
impose a collection of information on
small entities. Accordingly, a regulatory
flexibility analysis is not required under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6). Pursuant to section 7805(f) of
the Internal Revenue Code, these
regulations have been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Drafting Information

The principal author of these
regulations is William Rowe, Office of
the Associate Chief Counsel (Procedure
& Administration). However, other
personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
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m Par. 2. Section 301.6103(j)(1)-1 is
amended by:
m 1. Revising paragraph (b)(2)(iii)(I) and
adding paragraphs (b)(2)(iii)(K) through
m 2. Revising paragraphs (b)(3)(v) and
(b)(3)(xxv) through (xxx);
m 3. Adding paragraphs (b)(3)(xxxi)
through (xxxv) and (b)(6)(i)(C) through
(E); and
m 4. Revising paragraph (e).

The revisions and additions read as
follows:

§301.6103(j)(1)-1 Disclosures of return
information reflected on returns to officers
and employees of the Department of
Commerce for certain statistical purposes
and related activities.

i
(I) Total taxable wages paid for
purposes of chapter 21;

* * * * *

(K) If a business has closed or stopped
paying wages;

(L) Final date a business paid wages;
and

(M) If a business is a seasonal
employer and does not have to file a

return for every quarter of the year;
* * * * *

(3) * x %

(v) Total expenses or deductions,
including totals of the following
components thereof:

(A) Repairs (and maintenance)
expense;

(B) Rents (or lease) expense;

(C) Taxes and licenses expense;

(D) Interest expense, including
mortgage or other interest;

(E) Depreciation expense;

(F) Depletion expense;

(G) Advertising expense;

(H) Pension and profit-sharing plans
(retirement plans) expense;

(I) Employee benefit programs
expense;

(J) Utilities expense;

(K) Supplies expense;

(L) Contract labor expense; and

(M) Management (and investment

advisory) fees.
* * * * *

(xxv) From Form 6765 (when filed
with corporation income tax returns)—

(A) Indicator that total qualified
research expenses is greater than zero,
but less than $1 million; greater than or
equal to $1 million, but less than $3
million; or, greater than or equal to $3
million;

(B) Cycle posted; and

(C) Research tax credit amount to be
carried over to a business return,
schedule, or form.

(xxvi) Total number of documents
reported on Form 1096 transmitting
Forms 1099-MISC.

(xxvii) Total amount reported on
Form 1096 transmitting Forms 1099—
MISC.

(xxviii) Type of REIT.

(xxix) From Form 1125—-A—
purchases.

(xxx) From Form 1040, Schedule C—

(A) Purchases less cost of items
withdrawn for personal use; and

(B) Materials and supplies.

(xxxi) Electronic filing system
indicator.

(xxxii) Posting cycle date relative to
filing.

(xxxiii) Dividends, including ordinary
or qualified.

(xxxiv) From Form 1120S, Schedule
K-1—ordinary business income (loss).

(xxxv) From Form 1065, Schedule K-
1—

(A) Publicly-traded partnership
indicator;

(B) Partner’s share of nonrecourse,
qualified nonrecourse, and recourse
liabilities; and

(C) Ordinary business income (loss).
* * * * *

(6) * % %

(i) * % %

(C) From Form 1120-REIT—

(1) Type of REIT; and

(2) Gross rents from real property;

(D) From Form 1120F—corporation’s
method of accounting.

(E) From Form 1096—total amount
reported.

(e) Applicability date. Paragraphs
(b)(2)(iii)(1), (b)(2)(iii)(K) through
(b)(2)(iii)(M), (b)(3)(v), (b)(3)(xxV)
through (b)(3)(xxxv), and (b)(6)(i)(C)
through (b)(6)(i)(E) of this section apply
to disclosure to the Bureau of the
Census made on or after December 9,
2016. For rules that apply to disclosure
to the Bureau of the Census before
December 9, 2016, see 26 CFR
301.6103(j)(1)-1 (revised as of April 1,
2016).

§301.6103(j)(1)-1T [Removed]

m Par. 3. Section 301.6103(j)(1)-1T is
removed.

Kirsten Wielobob,

Deputy Commissioner for Services and
Enforcement.

Approved: March 19, 2019.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2019-07043 Filed 4-5-19; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

Federal Bureau of Investigation

28 CFR Part 61
RIN 1110-AA32

Federal Bureau of Investigation’s
National Environmental Policy Act
Regulations

AGENCY: Federal Bureau of
Investigation, Department of Justice.
ACTION: Final rule.

SUMMARY: The Department of Justice is
promulgating regulations establishing
the Federal Bureau of Investigation’s
(FBI’s) National Environmental Policy
Act (NEPA) procedures. These
regulations establish a process for
implementing NEPA, Executive Order
11514, Executive Order 12114, and
Council on Environmental Quality
(CEQ) and Department of Justice (DOJ)
regulations for implementing the
procedural provisions of NEPA.

DATES: Effective date: May 9, 2019.

FOR FURTHER INFORMATION CONTACT:
Catherine Shaw, FBI Occupational
Safety and Environmental Programs
(OSEP) Unit Chief; 935 Pennsylvania
Avenue NW, Room WB—-460,
Washington, DC 20535; (202) 436—7500.
SUPPLEMENTARY INFORMATION: On May
24, 2016, the FBI published a Notice of
Proposed Rulemaking (NPRM) setting
forth the NEPA procedures that are the
subject of this final rule. See 81 FR
32688 (2016). The NPRM provided for a
comment period ending July 25, 2016.
No comments were received.

CEQ’s NEPA implementing
regulations contained in 40 CFR parts
1500-1508 require each Federal agency
to adopt procedures (40 CFR 1507.3) to
ensure that decisions are made in
accordance with the policies and
purposes of NEPA (40 CFR 1505.1). DOJ
has established such policies and
procedures at 28 CFR part 61. The FBI
NEPA regulations supplement DOJ’s
procedures to ensure that environmental
considerations are fully integrated into
the FBI’s mission and activities.

The FBI regulations are intended to
promote reduction of paperwork by
providing guidelines for development of
streamlined and focused NEPA
documents and to reduce delay by
integrating the NEPA process in the
early stages of planning. They are also
intended to promote transparency by
ensuring that NEPA documents are
written in plain language and follow a
clear format so that they are easily
comprehensible by the public and all
parties involved in implementation of
the proposed action.
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The FBI NEPA regulations are not
intended to serve as a comprehensive
NEPA guide, but will serve as a
framework for the FBI NEPA Program.
The FBI plans to apply its NEPA
regulations in conjunction with NEPA,
the CEQ regulations (40 CFR parts
1500-1508), DOJ implementing
regulations (28 CFR part 61), and all
other applicable environmental
regulations, executive orders, and
statutes developed for the protection of
the environment.

The FBI will, as appropriate, keep the
public informed of the FBI NEPA
Program and NEPA actions and ensure
that relevant environmental documents,
comments, and responses accompany
proposals through all levels of decision
making (40 CFR 1505.1(d)). The FBI’s
NEPA Program will be implemented
primarily by the following key persons
within the FBI:

(a) The FBI Director will maintain
signature authority over all Findings of
No Significant Impact (FONSIs) and
Records of Decision (RODs).

(b) The Environmental Executive/
Bureau Designated Environmental,
Safety and Health Official (DESHO) will
offer recommendations to the FBI
Director regarding the disposition of all
FONSIs and RODs; oversee the FBI
NEPA Program; ensure that NEPA
reviews are initiated as early as possible
in the project planning process; ensure
that decisions are made in accordance
with the general policies and purposes
of NEPA; and use his or her best efforts
to ensure that sufficient funds are
available to perform NEPA
management-related planning, actions,
and reporting. These responsibilities
may be delegated to the Program Deputy
Bureau DESHO.

(c) The Program Deputy Bureau
DESHO will designate and assign duties
to the FBI NEPA Program Manager;
ensure that the FBI NEPA Program is
coordinated with other environmental
policies and directives; review the FBI
NEPA Program metrics; and exercise
additional authority as delegated by the
Environmental Executive/Bureau
DESHO.

(d) The FBI NEPA Program Manager
will serve as the FBI's primary,
centralized NEPA contact; provide for
overall development, implementation,
coordination, administration, and
quality assurance measures associated
with the FBI NEPA Program; advise FBI
employees on NEPA matters; establish
and ensure implementation of FBI-wide
NEPA policy, guidance, and training;
and review NEPA documentation.

(e) The Deputy Bureau DESHOs are
heads of the FBI branches, divisions, or
offices reporting directly to the FBI

Deputy Director or Associate Deputy
Director who, within their span of
control, will ensure the NEPA Program
is properly implemented and managed;
use their best efforts to ensure that
sufficient funds within their branches,
divisions, and offices are available to
perform NEPA management-related
planning, actions, and reporting; and
assign staff to fill NEPA roles as
required.

Regulatory Certifications

Executive Order 12866 and 13563—
Regulatory Review

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review,” section 1(b), The Principles of
Regulation, and in accordance with
Executive Order 13563, “Improving
Regulation and Regulatory Review,”
section 1(b), General Principles of
Regulation.

The FBI has determined that this rule
is not a “significant regulatory action”
under Executive Order 12866, section
3(f), and accordingly, this rule has not
been reviewed by the Office of
Management and Budget. In addition,
because this rule is not “‘significant,”
under Executive Order 12866, it is not
subject to the requirements of Executive
Order 13771, which requires agencies to
eliminate two regulations for each new
one adopted.

Both Executive Orders 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

DOJ has assessed the costs and
benefits associated with implementation
of this rule and believes that the
regulatory approach selected maximizes
net benefits by better enabling the FBI
to comply with NEPA. Further benefits
associated with implementation of this
rule are a streamlined approach to
performing NEPA reviews, which is
expected to lead to a reduction in delay
and excessive paperwork; enhanced
environmental awareness; collaborative
and participatory public involvement;
clear compliance guidelines resulting in
reduced liability risk; and enhanced
cost savings arising from fewer
requirements to prepare Environmental
Assessments (EAs) where projects are

covered by categorical exclusions
(CATEXs).

The FBI contracts out, on average, 20
EAs annually for actions that would be
covered by the CATEXs instated by the
rule. The average contracting costs
associated with development of each of
these EAs is approximately $50,000.
Therefore, the rule would result in an
annual cost savings of approximately
$1,000,000 in contract payouts. The FBI
anticipates that its own staffing costs
with regard to NEPA compliance will
remain roughly the same upon adoption
of the new rule, as FBI personnel will
still be involved in reviewing projects
and developing/implementing a NEPA
compliance strategy for each one.

The exact impact of the rule on
staffing and funding requirements
cannot be calculated due to uncertainty
about the number of future projects and
the level at which environmental review
will occur (CATEX, EA, or
Environmental Impact Statement (EIS)).
However, as discussed in the preceding
paragraphs, the FBI estimates a net
annual cost savings of up to $1,000,000.

Executive Order 13132—Federalism

This regulation will not have a
substantial, direct effect on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. In accordance
with Executive Order 13132, this rule
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Regulatory Flexibility Act

DQ]J, in accordance with the
Regulatory Flexibility Act, 5 U.S.C.
605(b), has reviewed this regulation
and, by approving it, certifies that this
regulation will not have a substantial
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
substantially or uniquely affect small
governments. Therefore, no action was
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (5 U.S.C. 804). This
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rule will not result in an annual effect
on the economy of $100 million or
more, a major increase in costs or prices,
or have substantial adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

Paperwork Reduction Act of 1995

The collection of information
contained in this notice of rulemaking
will be submitted to the Office of
Management and Budget for review in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501,
et seq.).

The FBI regulations are intended to
promote reduction of paperwork by
providing guidelines for development of
streamlined and focused NEPA
documents and to reduce delay by
integrating the NEPA process in the
early stages of planning. They are also
intended to promote transparency by
ensuring that NEPA documents are
written in plain language and follow a
clear format so that they are easily
comprehensible by the public and all
parties involved in implementation of
the proposed action. A CATEX is a
category of actions which, barring
extraordinary circumstances, does not
individually or cumulatively have a
significant effect on the quality of the
human environment and for which
neither an EA nor an EIS is required.
Using CATEXSs for such activities
reduces unnecessary paperwork and
delay. The estimated average document
length is 15 pages for an EA and 150
pages for an EIS. EAs, EISs, and their
associated administrative records must
be retained for at least six years after
signature of the NEPA decision
document. By contrast, a CATEX
requires either no documentation or
very brief documentation (records of
environmental consideration
documenting CATEXs are typically only
a few pages long). The estimated total
annual NEPA documentation burden
associated with this rulemaking is
unknown at this time because of the
uncertainty of the number of projects
that will require various levels of NEPA
review.

National Environmental Policy Act

The Council on Environmental
Quality regulations do not direct
agencies to prepare a NEPA analysis or
document before establishing agency
procedures (such as this regulation) that
supplement the CEQ regulations for
implementing NEPA. Agencies are
required to adopt NEPA procedures that

establish specific criteria for, and
identification of, three classes of
actions: Those that normally require
preparation of an environmental impact
statement; those that normally require
preparation of an environmental
assessment; and those that are
categorically excluded from further
NEPA review (40 CFR 1507.3(b)).
Categorical exclusions are one part of
those agency procedures, and therefore
establishing categorical exclusions does
not require preparation of a NEPA
analysis or document. Agency NEPA
procedures are procedural guidance to
assist agencies in the fulfillment of
agency responsibilities under NEPA, but
are not the agency’s final determination
of what level of NEPA analysis is
required for a particular proposed
action. The requirements for
establishing agency NEPA procedures
are set forth at 40 CFR 1505.1 and
1507.3. The determination that
establishing categorical exclusions does
not require NEPA analysis and
documentation has been upheld in
Heartwood, Inc. v. United States Forest
Service, 73 F. Supp. 2d 962, 972-73
(S.D.11l. 1999), aff’d, 230 F.3d 947, 954—
55 (7th Cir. 2000).

List of Subjects in 28 CFR Part 61

Environmental protection;
Environmental impact statements.

Authority and Issuance

Accordingly, part 61 of title 28 of the
Code of Federal Regulations is amended
as follows:

PART 61—PROCEDURES FOR
IMPLEMENTING THE NATIONAL
ENVIRONMENTAL POLICY ACT

m 1. The authority citation for part 61
continues to read as follows:

Authority: 28 U.S.C. 509, 510; 5 U.S.C.
301; Executive Order 11991.

m 2. Add Appendix F to part 61 to read
as follows:

Appendix F to Part 61—Federal Bureau
of Investigation Procedures Relating to
the Implementation of the National
Environmental Policy Act

1. Authority

These procedures are issued pursuant to
the National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4321, et seq.,
regulations of the Council on Environmental
Quality (CEQ), 40 CFR part 1500, regulations
of the Department of Justice (DOJ), 28 CFR
part 61, the Environmental Quality
Improvement Act of 1970, as amended, 42
U.S.C. 4371, et seq., and Executive Order
11514, “Protection and Enhancement of
Environmental Quality,” March 5, 1970, as
amended by Executive Order 11991, May 24,
1977.

2. Purpose

The Federal Bureau of Investigation (FBI)
NEPA Program has been established to assist
the FBI in integrating environmental
considerations into the FBI's mission and
activities. The FBI NEPA regulations have
been developed to supplement CEQ and DOJ
NEPA regulations by outlining internal FBI
policy and procedures. Through these
provisions, the FBI shall promote compliance
with NEPA and CEQ’s implementing
regulations, encourage environmental
sustainability by integrating environmental
considerations into mission and planning
activities, and ensure that environmental
analyses reflect consideration of non-
regulatory requirements included in Federal
orders, directives, and policy guidance.

3. Agency Description

The FBI is an intelligence-driven national
security and law enforcement component
within DOJ. The FBI’s mission is to protect
and defend the United States against terrorist
and foreign intelligence threats, to uphold
and enforce the criminal laws of the United
States, and to provide leadership and
criminal justice services to Federal, state,
municipal, and international agencies and
partners. General types of FBI actions
include:

(a) Operational activities, including the
detection, investigation, and prosecution of
crimes against the United States and the
collection of intelligence.

(b) Training activities, including the
training of Federal, state, local, and foreign
law enforcement personnel.

(c) Real estate activities, including
acquisitions and transfers of land and
facilities and leasing.

(d) Construction, including new
construction, renovations, repair, and
demolition of facilities, infrastructure,
utilities systems, and other systems.

(e) Property maintenance and management
activities, including maintenance of facilities,
equipment, and grounds and management of
natural resources.

(f) Administrative and regulatory activities,
including personnel management,
procurement of goods and services, and
preparation of regulations and policy
guidance.

4. NEPA Documentation and Decision
Making

The FBI will use the NEPA process as a
tool to ensure an interdisciplinary review of
its actions and to ensure that impacts of those
actions on the quality of the human
environment are given appropriate
consideration in FBI decisions; to identify
and assess reasonable alternatives to its
actions; and to facilitate early and open
communication, when practicable, with the
public and other agencies and organizations.

(a) Level of NEPA Analysis. The level of
NEPA analysis will depend on the context
and intensity of the environmental impacts
associated with the proposed action.
Environmental Assessments (EAs) and
Environmental Impact Statements (EISs)
should include a range of reasonable
alternatives, as well as other alternatives that
are eliminated from detailed study with a
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brief discussion of the reasons for eliminating
them. If there are no reasonable alternatives,
the EA or EIS must explain why no
reasonable alternative exists. The decision
maker must consider all the alternatives
discussed in the EA or EIS. The decision
maker may choose an alternative that is not
expressly described in a draft EA or EIS,
provided it is qualitatively within the
spectrum of alternatives that were discussed
in the draft.

(b) Responsibility for NEPA Analysis. (1)
The FBI’s responsibility for NEPA review of
actions shall be determined on a case-by-case
basis depending on the extent to which the
entire project is within the FBI's jurisdiction
and on other factors. For example, factors
relevant to whether construction of a facility
is within FBI’s jurisdiction include the
following: The extent of FBI control and
funding in the construction or use of the
facility, whether the facility is being built
solely for FBI requirements, and whether the
project would proceed without FBI action.

(2) The extent of the FBI's responsibility
for NEPA review of joint Federal actions,
where the FBI and another Federal agency
are cooperating on a project, shall be
determined on a case-by-case basis
depending on which agency is designated as
the lead agency and which is the cooperating
agency.

(3) In cases where FBI actions are a
component of a larger project involving a
private action or an action by a local or state
government, the FBI’s proposed action
analyzed in the NEPA document shall
include only the portions of the project over
which the FBI has sufficient control and
responsibility to warrant Federal review.
However, the cumulative impacts analysis
shall account for past, present, and
reasonably foreseeable future activities
affecting the same natural resources as the
FBI project. When actions are planned by
private or other non-Federal entities, the FBI
shall provide the potential applicant
reasonably foreseeable requirements for
studies or other information for subsequent
FBI action. In addition, the FBI shall consult
early with appropriate state and local
agencies, tribal entities, interested private
persons, and organizations when its own
involvement is reasonably foreseeable.

(4) Whenever appropriate and practicable,
the FBI shall incorporate by reference and
rely upon the environmental analyses and
reviews of other Federal, tribal, state, and
local agencies.

5. Categorical Exclusions

(a) Categorical Exclusion (CATEX) Criteria
(40 CFR 1508.4). A CATEX is a category of
actions which, barring extraordinary
circumstances, does not individually or
cumulatively have a significant effect on the
quality of the human environment and for
which neither an EA nor an EIS is required.
Using CATEXs for such activities reduces
unnecessary paperwork and delay. Such
activities are not excluded from compliance
with other applicable Federal, state, or local
environmental laws. To qualify for a CATEX,
an action must meet all of the following
criteria:

(1) The proposed action fits entirely within
one or more of the CATEXSs;

(2) The proposed action has not been
segmented and is not a piece of a larger
action. For purposes of NEPA, actions must
be considered in the same review if it is
reasonably foreseeable that the actions are
connected (e.g., where one action depends on
another).

(3) No extraordinary circumstances exist
that would cause the normally excluded
proposed action to have significant
environmental effects. Extraordinary
circumstances are assumed to exist when the
proposed action is likely to involve any of
the following circumstances:

(i) An adverse effect on public health or
safety;

(ii) An adverse effect on federally listed
endangered or threatened species, marine
mammals, or critical habitat;

(iii) An adverse effect on archaeological
resources or resources listed or determined to
be eligible for listing in the National Register
of Historic Places;

(iv) An adverse effect on an
environmentally sensitive area, including
floodplains, wetlands, streams, critical
migration corridors, and wildlife refuges;

(v) A material violation of a Federal, state,
or local environmental law by the FBI;

(vi) An effect on the quality of the human
or natural environment that is likely to be
highly scientifically controversial or
uncertain, or likely to involve unique or
unknown environmental risks;

(vii) Establishment of precedents or
decisions in principle for future actions that
have the potential for significant impacts
(e.g., master plans, Integrated Natural
Resource Management Plans, Integrated
Cultural Resource Management Plans);

(viii) Significantly greater scope or size
than normally experienced for a particular
category of action;

(ix) Potential for substantial degradation of
already existing poor environmental
conditions. Also, initiation of a potentially
substantial environmental degrading
influence, activity, or effect in areas not
already substantially modified; or

(x) A connection to other actions with
individually insignificant, but cumulatively
significant, impacts.

(b) Documentation of CATEX usage. As
noted in paragraph (c) below, certain FBI
actions qualifying for a CATEX have been
predetermined to have a low risk of
extraordinary circumstances and, as such,
have been designated as not requiring
preparation of a Record of Environmental
Consideration (REC) Determination Form. A
REC Determination Form must be prepared
for all other FBI actions subject to NEPA
review. The REC Determination Form shall
determine if the proposed action falls within
a category of actions that has been excluded
from further NEPA review or if the action
will require further analysis through an EA
or EIS. The REC Determination Form shall
also identify any extraordinary circumstances
that require the FBI to perform an EA or an
EIS for an action that would otherwise
qualify for a CATEX.

(c) List of No REC Determination Form
Required (NR) FBI CATEXs. (NR1)
Reductions, realignments, or relocation of
personnel, equipment, or mobile assets that

does not result in changing the use of the
space in such a way that could cause
environmental effects or exceed the
infrastructure capacity outside of FBI-
managed property. An example of exceeding
the infrastructure capacity would be an
increase in vehicular traffic beyond the
capacity of the supporting road network to
accommodate such an increase.

(NR2) Personnel, fiscal, management, and
administrative activities, including
recruiting, processing, paying, contract
administration, recordkeeping, budgeting,
personnel actions, and travel.

(NR3) Decisions to close facilities,
decommission equipment, or temporarily
discontinue use of facilities or equipment,
where the facility or equipment is not used
to prevent or control environmental impacts.
This requirement excludes demolition
actions.

(NR4) Preparation of policies, procedures,
manuals, and other guidance documents for
which the environmental effects are too
broad, speculative, or conjectural to lend
themselves to meaningful analysis and for
which the applicability of the NEPA process
will be evaluated upon implementation,
either collectively or case by case.

(NR5) Grants of licenses, easements, or
similar arrangements for use by vehicles (not
to include substantial increases in the
number of vehicles loaded); electrical,
telephone, and other transmission and
communication lines; and pipelines,
pumping stations, and facilities for water,
wastewater, stormwater, and irrigation; and
for similar utility and transportation uses.
Construction or acquisition of new facilities
is not included.

(NR6) Acquisition, installation, operation,
and maintenance of temporary equipment,
devices, or controls necessary to mitigate
effects of the FBI's missions on health and
the environment. This CATEX is not
intended to cover facility construction or
related activities. Examples include:

(i) Temporary sediment and erosion
control measures required to meet applicable
Federal, tribal, state, or local requirements;

(ii) Installation of temporary diversion
fencing to prevent earth disturbances within
sensitive areas during construction activities;
and

(iii) Installation of temporary markers to
delineate limits of earth disturbances in
forested areas to prevent unnecessary tree
removal.

(NR7) Routine flying operations and
infrequent, temporary (fewer than 30 days)
increases in aircraft operations up to 50
percent of the typical FBI aircraft operation
rate.

(NR8) Proposed new activities and
operations to be conducted in an existing
structure that would be consistent with
previously established safety levels and
would not result in a change in use of the
facility. Examples include new types of
research, development, testing, and
evaluation activities, and laboratory
operations conducted within existing
enclosed facilities designed to support
research and development activities.

(NR9) Conducting audits and surveys; data
collection; data analysis; and processing,
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permitting, information dissemination,
review, interpretation, and development of
documents. If any of these activities results
in proposals for further action, those
proposals must be covered by an appropriate
CATEX or other NEPA analysis. Examples
include:

(i) Document mailings, publication, and
distribution, training and information
programs, historical and cultural
demonstrations, and public affairs actions;

(ii) Studies, reports, proposals, analyses,
literature reviews, computer modeling, and
intelligence gathering and sharing;

(iii) Activities designed to support
improvement or upgrade management of
natural resources, such as surveys for
threatened and endangered species or
cultural resources; wetland delineations; and
minimal water, air, waste, and soil sampling;

(iv) Minimally intrusive geological,
geophysical, and geo-technical activities,
including mapping and engineering surveys;

(v) Conducting facility audits,
Environmental Site Assessments, and
environmental baseline surveys; and

(vi) Vulnerability, risk, and structural
integrity assessments of infrastructure.

(NR10) Routine procurement, use, storage,
and disposal of non-hazardous goods and
services in support of administrative,
operational, or maintenance activities in
accordance with executive orders and
Federal procurement guidelines. Examples
include:

(i) Office supplies and furniture;

(ii) Equipment;

(iii) Mobile assets (i.e., vehicles, vessels,
aircraft);

(iv) Utility services; and

(v) Deployable emergency response
supplies and equipment.

(NR11) Routine use of hazardous materials
(to include procurement, transportation,
distribution, and storage of such materials)
and reuse, recycling, and disposal of solid,
medical, radiological, or hazardous waste in
a manner that is consistent with all
applicable laws, regulations, and policies.
Examples include:

(i) Use of chemicals and low-level radio-
nuclides for laboratory applications;

(ii) Refueling of storage tanks;

(iii) Appropriate treatment and disposal of
medical waste;

(iv) Temporary storage and disposal of
solid waste;

(v) Disposal of radiological waste through
manufacturer return and recycling programs;
and

(vi) Hazardous waste minimization
activities.

(NR12) Acquisition, installation,
maintenance, operation, or evaluation of
security equipment to screen for or detect
dangerous or illegal individuals or materials
at existing facilities or to enhance the
physical security of existing critical assets.
Examples include:

(i) Low-level x-ray devices;

(i) Cameras and biometric devices;

(iii) Passive inspection devices;

(iv) Detection or security systems for
explosive, biological, or chemical substances;

(v) Access controls, screening devices, and
traffic management systems;

(vi) Motion detection systems;

(vii) Impact-resistant doors and gates;

(viii) Diver and swimmer detection
systems, except sonar; and

(ix) Blast and shock impact-resistant
systems for land-based and waterfront
facilities.

(NR13) Maintenance of facilities,
equipment, and grounds. Examples include
interior utility work, road maintenance,
window washing, lawn mowing, trash
collecting, facility cleaning, and snow
removal.

(NR14) Recreation and welfare activities
(e.g., picnics and Family Day).

(NR15) Training FBI personnel or persons
external to the FBI using existing facilities
and where the training occurs in accordance
with applicable permitting requirements and
other requirements for the protection of the
environment. This exclusion does not apply
to training that involves the use of live
chemical, biological, radiological, or
explosive agents, except when conducted at
a location designed and constructed to
accommodate those materials and their
associated hazards. Examples include:

(i) Administrative or classroom training;

(ii) Tactical training, including training in
explosives and incendiary devices, arson
investigation and firefighting, and emergency
preparedness and response;

(iii) Chemical, biological, explosive, or
hazardous material handling training;

(iv) Vehicle, aircraft, and small boat
operation training;

(v) Small arms and less-than-lethal
weapons training;

(vi) Security specialties and terrorist
response training;

(vii) Crowd control training, including gas
range training;

(viii) Enforcement response, self-defense,
and interdiction techniques training; and

(ix) Fingerprinting and drug analysis
training.

(NR16) Projects, grants, cooperative
agreements, contracts, or activities to design,
develop, and conduct national, state, local, or
international exercises to test the readiness of
the nation to prevent or respond to a terrorist
attack or a natural or manmade disaster,
where the activity in question is conducted
in accordance with existing facility or land
use designations. This exclusion does not
apply to exercises that involve the use of live
chemical, biological, radiological, nuclear, or
explosive agents/devices (other than small
devices such as practice grenades or flash
bang devices used to simulate an attack
during exercises), unless these exercises are
conducted under the auspices of existing
plans or permits that have undergone NEPA
review.

(d) List of REC Determination Form
Required (R) FBI CATEXs. (R1) Reductions,
realignments, or relocation of personnel,
equipment, or mobile assets that results in
changing the use of the space in such a way
that could cause changes to environmental
effects, but does not result in exceeding the
infrastructure capacity outside of FBI-
managed property. An example of exceeding
the infrastructure capacity would be an
increase in vehicular traffic beyond the
capacity of the supporting road network to
accommodate such an increase.

(R2) Acquisition or use of space within an
existing structure, by purchase, lease, or use
agreement. This requirement includes
structures that are in the process of
construction or were recently constructed,
regardless of whether the existing structure
was built to satisfy an FBI requirement and
the proposed FBI use would not exceed the
carrying capacity of the utilities and
infrastructure for the use and access to the
space. This requirement also includes
associated relocation of personnel,
equipment, or assets into the acquired space.

(R3) Transfer of administrative control over
real property, including related personal
property, between another Federal agency
and the FBI that does not result in a change
in the functional use of the property.

(R4) New construction (e.g., facilities,
roads, parking areas, trails, solar panels, and
wind turbines) or improvement of land
where all of the following conditions are met:

(i) The site is in a developed or a
previously disturbed area;

(ii) The proposed use will not substantially
increase the number of motor vehicles at the
facility or in the area;

(iii) The construction or improvement will
not result in exceeding the infrastructure
capacity outside of FBI-managed property
(e.g., roads, sewer, water, and parking);

(iv) The site and scale of construction or
improvement are consistent with those of
existing, adjacent, or nearby buildings; and

(v) The structure and proposed use are
compatible with applicable Federal, tribal,
state, and local planning and zoning
standards and consistent with federally
approved state coastal management
programs.

(R5) Renovation, addition, repair,
alteration, and demolition projects affecting
buildings, roads, airfields, grounds,
equipment, and other facilities, including
subsequent disposal of debris, which may be
contaminated with hazardous materials such
as polychlorinated biphenyls (PCBs), lead, or
asbestos. Hazardous materials shall be
disposed of at approved sites in accordance
with Federal, state, and local regulations.
Examples include the following:

(i) Realigning interior spaces of an existing
building;

(ii) Adding a small storage shed to an
existing building;

(iii) Retrofitting for energy conservation,
including weatherization, installation of
timers on hot water heaters, installation of
energy efficient lighting, installation of low-
flow plumbing fixtures, and installation of
drip-irrigation systems;

(iv) Installing a small antenna on an
already existing antenna tower that does not
cause the total height to exceed 200 feet and
where the FCC’s NEPA procedures allow for
application of a CATEX; or

(v) Closing and demolishing a building not
eligible for listing under the National Register
of Historic Places.

(R6) Acquisition, installation,
reconstruction, repair by replacement, and
operation of utility (e.g., water, sewer,
electrical), communication (e.g., data
processing cable and similar electronic
equipment), and security systems that use
existing rights-of-way, easements,
distribution systems, or facilities.
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(R7) Acquisition, installation, operation,
and maintenance of permanent equipment,
devices, and/or controls necessary to mitigate
effects of the FBI's missions on health and
the environment. This CATEX is not
intended to cover facility construction or
related activities. Examples include:

(i) Pollution prevention and pollution
control equipment required to meet
applicable Federal, tribal, state, or local
requirements;

(ii) Installation of fencing, including
security fencing, that would not have the
potential to significantly impede wildlife
population movement (including migration)
or surface water flow;

(iii) Installation and operation of lighting
devices;

(iv) Noise abatement measures, including
construction of noise barriers, installation of
noise control materials, or planting native
trees or native vegetation for use as a noise
abatement measure; and

(v) Devices to protect human or animal life,
such as raptor electrocution prevention
devices, and fencing and grating to prevent
accidental entry to hazardous or restricted
areas.

(R8) Non-routine procurement, use,
storage, and disposal of non-hazardous goods
and services in support of administrative,
operational, or maintenance activities in
accordance with executive orders and
Federal procurement guidelines.

(R9) Use of hazardous materials (to include
procurement, transportation, distribution,
and storage of such materials) and reuse,
recycling, and disposal of solid, medical,
radiological, or hazardous waste in a manner
that is consistent with all applicable laws,
regulations, and policies, but uncharacteristic
of routine FBI use, reuse, recycling, and
disposal of hazardous materials and waste.
Examples include:

(i) Procurement of a new type of chemical
or procurement of a larger quantity of a
particular chemical than generally used by
the FBL; and

(ii) Disposal of items that contain PCBs
(e.g., carpets, lighting, caulk).

(R10) Herbicide application and pest
management, including registered pesticide
application, in accordance with Federal,
state, and local regulations.

(R11) Natural resource management
activities on FBI-managed property to aid in
the maintenance or restoration of native flora
and fauna, including site preparation and
control of non-indigenous species, excluding
the application of herbicides.

6. Environmental Assessment

An EA is a concise public document for
actions that do not meet the requirements for
applying a CATEX, but for which it is
unclear whether an EIS is required. An EA
briefly provides evidence and analysis for
determining whether to prepare an EIS or a
Finding of No Significant Impact (FONSI),
and facilitates preparation of an EIS when
one is required. The requirements and
contents of an EA are described in 40 CFR
1508.9. Significance of impacts shall be
determined based on the criteria outlined in
40 CFR 1508.27. The FBI will comment on
other agencies’ EAs when relevant to the

FBI's mission, or where the FBI has
jurisdiction by law or relevant special
expertise.

(a) Examples of types of FBI actions that
typically require an EA include the
following:

(1) Long-term plans for FBI-managed
properties and facilities.

(2) Proposed construction, land use,
activity, or operation where it is uncertain
whether the action will significantly affect
environmentally sensitive areas.

(3) New activities for which the impacts
are not known with certainty, but where the
impacts are not expected to cause significant
environmental degradation.

7. Environmental Impact Statement

An EIS is a detailed, written statement
Federal agencies must prepare for major
Federal actions that will significantly affect
the quality of the human environment, or
when an EA concludes that the significance
threshold of the impacts associated with a
proposed action would be crossed. An EIS
describes effects of the proposed action and
any reasonable alternatives. A Notice of
Intent (NOI) is published in the Federal
Register as soon as practicable after a
decision to prepare an EIS is made. The FBI
may prepare an EIS without prior preparation
of an EA. The format and content of an EIS
are described in 40 CFR part 1502.

(a) A Record of Decision (ROD) is prepared
at the time a decision is made regarding a
proposal that is analyzed and documented in
an EIS. The ROD will state the decision,
discuss the alternatives considered, and state
whether all practicable means to avoid or
minimize environmental harms have been
adopted or, if not, why they were not
adopted. Where applicable, the ROD will also
describe and adopt a monitoring and
enforcement plan for any mitigation. The FBI
will comment on other agencies’ EISs when
relevant to the FBI’s mission, or where the
FBI has jurisdiction by law or relevant
special expertise.

(b) Examples of types of actions that
typically require an EIS include the
following:

(1) Proposed major construction or
construction of facilities that would have a
significant effect on wetlands, coastal zones,
or other environmentally sensitive areas.

(2) Change in area, scope, type, and/or
frequency of operations or training that will
result in significant environmental effects.

(3) Actions where the effects of a project
or operation on the human environment are
likely to be highly scientifically uncertain,
but are perceived to have potential for
significant impacts.

8. Scoping

Scoping may be used for all NEPA
documents in order to streamline the NEPA
process by identifying significant issues and
narrowing the scope of the environmental
review process. The FBI may seek agencies
with specialized expertise or authority in
environmental planning requirements that
may be beneficial to FBI mission planning
and encourage such agencies to be
cooperating agencies (40 CFR 1501.6,
1508.5). In cases where an EIS is prepared in

response to a finding of significant impact
following preparation of an EA, the EIS
scoping process shall incorporate the results
of the EA development process.

9, Public Involvement

The FBI may use such means as newspaper
announcements, electronic media, and public
hearings to disseminate information to
potentially interested or affected parties
about NEPA actions, as appropriate. When
preparing an EIS, and in certain cases an EA,
the FBI shall invite comment from affected
Federal, tribal, state, and local agencies, and
other interested persons in accordance with
40 CFR part 1503.

10. Mitigation

(a) Mitigation measures, such as those
described in 40 CFR 1508.20, may be used to
offset environmental impacts associated with
implementation of an action. If a FONSI or
ROD is based on mitigation measures, all
mitigation measures stipulated in the EA or
EIS must be implemented as described in the
FONSI or ROD.

(b) Mitigation measures, where applicable,
must be included as conditions in grants,
permits, and relevant contract documents.
Funding of actions shall be contingent on
performance of mitigation measures, where
such measures are identified in a FONSI or
ROD. If mitigation is required, a mitigation
monitoring plan shall be developed prior to
the initiation of the proposed action. To the
extent practicable, the FBI shall make
available the progress or results of
monitoring upon request by the public or
cooperating/commenting agencies.

11. Programmatic, Tiered, and Supplemental
NEPA Documents

(a) Programmatic EAs or EISs may be
prepared to cover broad actions, such as
programs or plans (e.g., Master Plan EA).

(b) Tiered EAs or EISs may be prepared to
cover narrower actions that are a component
to previously prepared Programmatic EAs or
EISs as described in 40 CFR 1508.28.

(c) Supplemental EAs or EISs shall be
prepared when the FBI makes substantial
changes to the proposed action that are
relevant to environmental concerns; when
there are significant new circumstances or
information relevant to environmental
concerns and bearing on the proposed action
or its impacts (e.g., new study has revealed
rare, threatened, and endangered species in
the project vicinity); or when the FBI
determines that the purposes of NEPA will be
furthered by doing so.

(1) Supplemental EAs may either be
prepared by tracking changes in the original
EA or by preparing a separate document that
only discusses the changes in the project
scope and/or new information and the
associated changes with regard to impacts.
The process concludes with a decision
regarding whether to issue a revised FONSI
(using one of the methods listed in section
9 of these procedures) or a decision to
prepare an EIS.

(2) Supplemental EISs are prepared in the
same way as an EIS. If, however, a
supplemental EIS is prepared within one
year of filing the ROD for the original EIS, no
new scoping process is required. The process
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concludes with a decision regarding whether
to issue a revised ROD.

Dated: April 3, 2019.
Rod J. Rosenstein,
Deputy Attorney General.
[FR Doc. 2019-06970 Filed 4-8-19; 8:45 am]
BILLING CODE 4410-02-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0217]
RIN 1625-AA87

Security Zones; Corpus Christi Ship
Channel, Corpus Christi, TX

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard establishes
two security zones. One of the zones is
a temporary fixed security zone for the
receiving facility’s mooring basin while
the Liquefied Natural Gas Carrier
(LNGC) CADIZ KNUTSEN is moored at
the facility. The other zone is a moving
security zone encompassing all
navigable waters within a 500-yard
radius around the LNGC CADIZ
KNUTSEN while the vessel transits with
cargo in the La Quinta Channel and
Corpus Christi Ship Channel in Corpus
Christi, TX. The security zones are
needed to protect the vessel and its
Liquified Natural Gas (LNG) cargo from
destruction, loss, or injury from
sabotage or other subversive acts,
accidents, or other potential causes.
Entry of vessels and persons into these
zones is prohibited unless specifically
authorized by the Captain of the Port
Sector Corpus Christi or a designated
representative.

DATES: This rule is effective without
actual notice from April 9, 2019 until
April 10, 2019. For the purposes of
enforcement, actual notice will be used
from April 3, 2019 until April 9, 2019.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0217 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Kevin Kyles, Sector
Corpus Christi Waterways Management
Division, U.S. Coast Guard; telephone

361-939-5125, email Kevin.L.Kyles@
uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Corpus
Christi

DHS Department of Homeland Security

FR Federal Register

LNGC Liquefied Natural Gas Carrier

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(3)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish these
security zones by April 3, 2019 and lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to provide for the security of the
vessel.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector Corpus
Christi (COTP) has determined that
potential hazards associated with
Liquefied Natural Gas Carrier (LNGC)
CADIZ KNUTSEN between April 3,
2019 and April 10, 2019 will be a
security concern while the vessel is
moored at the receiving facility and
within a 500-yard radius of the vessel
while the vessel transits with cargo.

IV. Discussion of the Rule

This rule establishes two security
zones around LNGC CADIZ KNUTSEN
from April 3, 2019 through April 10,
2019. A fixed security zone will be in
effect in the mooring basin bound by
27°52’53.38” N, 097°16’20.66” W on the

northern shoreline; thence to
27°52’45.58” N, 097°16'19.60” W; thence
to 27°52’38.55” N, 097°15'45.56” W;
thence to 27°52°49.30” N, 097°15'45.44”
W; thence west along the shoreline to
27°52'53.38” N, 097°16"20.66” W, while
LNGC CADIZ KNUTSEN is moored. A
moving security zone will cover all
navigable waters within a 500-yard
radius of the LNGC CADIZ KNUTSEN
while the vessel transits outbound with
cargo through the La Quinta Channel
and Corpus Christi Ship Channel. Entry
into these security zones is prohibited
unless authorized by the COTP or a
designated representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Corpus Christi. Persons and vessels
desiring to enter or pass through the
zones must request permission from the
COTP or a designated representative on
VHF-FM channel 16 or by telephone at
361-939-0450. If permission is granted,
all persons and vessels shall comply
with the instructions of the COTP or
designated representative. The COTP or
a designated representative will inform
the public through Broadcast Notices to
Mariners (BNMs) of the enforcement
times and dates for these security zones.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, duration, and
location of the security zone. This rule
will impact a small designated area of
the Corpus Christi Ship Channel and La
Quinta Channel, where the vessel traffic
is usually low, for only 8 days, while
the vessel is moored at the receiving


http://www.regulations.gov
http://www.regulations.gov
mailto:Kevin.L.Kyles@uscg.mil
mailto:Kevin.L.Kyles@uscg.mil

14018

Federal Register/Vol.

84, No. 68/Tuesday, April 9, 2019/Rules and Regulations

facility and during the vessel’s transit
while loaded with cargo. Moreover, the
Coast Guard will issue BNMs via VHF—
FM marine channel 16 about the zones
and the rule allows vessels to seek
permission to enter the zones.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit these
temporary security zones may be small
entities, for the reasons stated in section
V.A above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
temporary fixed security zone while
LNGC CADIZ KNUTSEN is moored at
the receiving facility mooring basin
bound by 27°52°53.38” N, 097°1620.66”
W on the northern shoreline; thence to
27°52’45.58” N, 097°16'19.60” W; thence
to 27°52’38.55” N, 097°15°45.56” W;
thence to 27°52°49.30” N, 097°15'45.44”

W; thence west along the shoreline to
27°52’53.38” N, 097°16’20.66” W, and a
temporary moving security zone while
the vessel transits with cargo within the
La Quinta Channel and Corpus Christi
Ship Channel, that will prohibit entry
within 500-yard radius of LNGC CADIZ
KNUTSEN. The zones will be enforced
for only 8 days. These zones are
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034; 46 U.S.C.
70051; 33 CFR 1.05-1, 6.04—1, 6.04—6, and
160.5; Department of Homeland Security
Delegation No. 0170.1.

m 2. Add § 165.T08—-0217 to read as
follows:

§165.T08-0217 Security Zones; Corpus
Christi Ship Channel, Corpus Christi, TX.

(a) Location. The following areas are
security zones:

(1) The mooring basin bound by
27°5253.38” N, 097°1620.66” W on the
northern shoreline; thence to
27°52’45.58” N, 097°16"19.60” W; thence
to 27°52’38.55” N, 097°15'45.56” W;
thence to 27°52°49.30” N, 097°15'45.44”
W; thence west along the shoreline to
27°5253.38” N, 097°1620.66” W, while
LNGC CADIZ KNUTSEN is moored.

(2) All navigable waters encompassing
a 500-yard radius around the Liquefied
Natural Gas Carrier (LNGC) CADIZ
KNUTSEN while transiting outbound
with cargo through the La Quinta
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Channel and Corpus Christi Ship
Channel.

(b) Effective period. This section is
effective without actual notice from
April 9, 2019 until April 10, 2019. For
the purposes of enforcement, actual
notice will be used from April 3, 2019
until April 9, 2019.

(c) Period of enforcement. This
section will be enforced from the time
LNGC CADIZ KNUTSEN moors and
while the vessel is transiting outbound
through the La Quinta Channel and
Corpus Christi Ship Channel from April
3, 2019 through April 10, 2019.

(d) Regulations. (1) The general
regulations in § 165.33 of this part
apply. Entry into these temporary
security zones is prohibited unless
authorized by the Captain of the Port
Sector Corpus Christi (COTP) or a
designated representative. A designated
representative is a commissioned,
warrant, or petty officer of the U.S.
Coast Guard assigned to units under the
operational control of USCG Sector
Corpus Christi.

(2) Persons and vessels desiring to
enter or pass through the zones must
request permission from the COTP or a
designated representative on VHF-FM
channel 16 or by telephone at 361-939—
0450.

(3) If permission is granted, all
persons and vessels shall comply with
the instructions of the COTP or
designated representative.

(e) Information broadcasts. The COTP
or a designated representative will
inform the public through Broadcast
Notices to Mariners (BNMs) of the
enforcement times and date for these
security zones.

Dated: April 2, 2019.
E.]J. Gaynor,

Captain, U.S. Coast Guard, Captain of the
Port Sector Corpus Christi.

[FR Doc. 2019-06950 Filed 4-8-19; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2018-0078; FRL-9991-94—
Region 4]

Air Plan Approval; North Carolina;
Miscellaneous Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve changes to the North Carolina

State Implementation Plan (SIP)
submitted by the State of North
Carolina, through the North Carolina
Department of Environmental Quality
(NCDEQ), through letters dated April 4,
2017, August 22, 2017, and September
28, 2018. These SIP revisions make
amendments, most of which are
structural and minor, to North
Carolina’s source testing rules. This
action is being taken pursuant to the
Clean Air Act (CAA or Act).

DATES: This rule will be effective May 9,
2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R04-0OAR-2018-0078. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303-8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Andres Febres, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division,
Region 4, U.S. Environmental Protection
Agency, 61 Forsyth Street, SW, Atlanta,
Georgia 30303—-8960. The telephone
number is (404) 562—8966. Mr. Febres
can also be reached via electronic mail
at febres-martinez.andres@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Through letters dated April 4, 2017,
August 22, 2017, and September 28,
2018, the State of North Carolina,
through NCDEQ, submitted three SIP
revisions for EPA approval.! These SIP
revisions include structural

1EPA received the SIP revisions on April 28,
2017, September 6, 2017, and October 10, 2018,
respectively.

amendments to 15A North Carolina
Administrative Code (NCAC) 02D
Section .0501—Compliance with
Emission Control Standards, and
typographical amendments to 15A
NCAC 02D Section .0536—Particulate
Emissions from Electric Utility Boilers.2
Additionally, the SIP revisions
incorporate, for primarily structural and
organizational reasons, four new rules:
15A NCAC 02D Sections .2609—
Particulate Testing Methods, .2610—
Opacity, .2611—Sulfur Dioxide Testing
Methods, and .2617—Total Reduced
Sulfur. EPA has determined that a
number of these changes to the North
Carolina SIP are either structural or
minor and ministerial and do not alter
the meaning of any SIP provisions. EPA
has also determined that all other
changes are SIP-strengthening, and that
all are consistent with federal
regulations regarding source testing and
are approvable pursuant to section 110
of the CAA.

The changes to the North Carolina SIP
that are the subject of this final
rulemaking, as well as EPA’s analysis of
the changes and rationale for approving
them, are described in further detail in
a notice of proposed rulemaking
(NPRM) published on February 12, 2019
(84 FR 3381). Comments on the NPRM
were due on or before March 14, 2019.
EPA received no relevant comments on
the proposed action. EPA is now taking
final action to approve these revisions.

II. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference under Subchapter 2D, of
North Carolina’s SIP, Sections .0501—
Compliance with Emission Control
Standards, .0536—Particulate
Emissions from Electric Utility Boilers,
.2609—Particulate Testing Methods,
.2610—Opacity, .2611—Sulfur Dioxide
Testing Methods, and .2617—Total
Reduced Sulfur, all state effective June
1, 2008. EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 4 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by

2In the table of North Carolina regulations
federally-approved into the SIP at 40 CFR
52.1770(c), 15A NCAC 02D is referred to as
“Subchapter 2D Air Pollution Control
Requirements.”
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reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.?

II1. Final Action

EPA is approving North Carolina’s
April 4, 2017, August 22, 2017, and
September 28, 2018, SIP revisions.
Specifically, EPA is approving, under
Subchapter 2D of the North Carolina
SIP, the addition of new Sections .2609,
.2610, .2611, and .2617, as well as
amendments to existing Sections .0501
and .0536. EPA is approving these SIP
revisions because the Agency has
determined that they are consistent with
the CAA and will not interfere with
attainment or maintenance of any
NAAQS, reasonable further progress, or
any other applicable requirement.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely approves
state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities

3 See 62 FR 27968 (May 22, 1997).

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it

is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 10, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: March 29, 2019.
Mary S. Walker,
Acting Regional Administrator, Region 4.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart ll—North Carolina

m 2. Section 52.1770(c)(1) is amended in

the table under “Subchapter 2D Air

Pollution Control Requirements’ by:

m a. Revising the entries for “Section

.0501” and “Section .0536”’; and

m b. Adding entries, in numerical order,

for “Section .2609”, “Section .2610”,

“Section .2611”’, and ‘““Section .2617"".
The revisions and additions read as

follows:

§52.1770 Identification of plan.
*

* * * *

(C) * x %
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(1) EPA APPROVED NORTH CAROLINA REGULATIONS

State effective

State citation Title/subject date EPA approval date Explanation
Subchapter 2D Air Pollution Control Requirements
Section .0500 Emission Control Standards
Section .0501 ........cc...... Compliance with Emis- 6/1/2008 4/9/2019, [Insert citation of publica-
sion Control Stand- tion].
ards.
Section .0536 ................. Particulate Emissions 6/1/2008 4/9/2019, [Insert citation of publica-
from Electric Utility tion].
Boilers.
Section .2600 Source Testing
Section .2609 ................. Particulate Testing 6/1/2008 4/9/2019, [Insert citation of publica-
Methods. tion].
Section .2610 ................. Opacity .....cccceerveenneens 6/1/2008 4/9/2019, [Insert citation of publica-
tion].
Section .2611 ................. Sulfur Dioxide Testing 6/1/2008 4/9/2019, [Insert citation of publica-
Methods. tion].
Section .2617 ................. Total Reduced Sulfur ... 6/1/2008 4/9/2019, [Insert citation of publica-
tion].
* * * * *

[FR Doc. 2019-06882 Filed 4—8-19; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 181019966—9244-02]
RIN 0648-BI56

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery of the South Atlantic
Region; Abbreviated Framework
Amendment 2

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues regulations to
implement management measures
described in Abbreviated Framework
Amendment 2 (Abbreviated Framework
2) to the Fishery Management Plan for

the Snapper-Grouper Fishery of the
South Atlantic Region (FMP), as
prepared and submitted by the South
Atlantic Fishery Management Council
(Council). This final rule revises the
commercial and recreational annual
catch limits (ACLs) for vermilion
snapper and black sea bass in the
exclusive economic zone (EEZ) of the
South Atlantic. The purpose of this final
rule is to respond to the results of the
latest stock assessments for the species
and to help achieve optimum yield (OY)
for vermilion snapper and black sea
bass. Additionally, this final rule serves
to announce the length of the South
Atlantic black sea bass recreational
fishing season for the 2019-2020 fishing
year. NMFS announces that the length
of the recreational fishing season for
black sea bass in the Council’s
jurisdiction of the EEZ of the South
Atlantic will extend throughout the
species’ April 1, 2019, through March
31, 2020, recreational fishing year.

DATES: This final rule is effective May 9,
2019. The black sea bass recreational
season notification is effective from
April 9, 2019, until 12:01 a.m., local
time, April 1, 2020, unless changed by

subsequent notification in the Federal
Register.

ADDRESSES: Electronic copies of
Abbreviated Framework 2, which
includes a Regulatory Flexibility Act
(RFA) analysis and a regulatory impact
review, may be obtained from
www.regulations.gov or the Southeast
Regional Office website at https://
www.fisheries.noaa.gov/action/
abbreviated-framework-amendment-2-
vermilion-snapper-and-black-sea-bass.
FOR FURTHER INFORMATION CONTACT:
Frank Helies, NMFS SERO, telephone:
727-824-5305, email: Frank.Helies@
noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery in the South
Atlantic region is managed under the
FMP and includes vermilion snapper
and black sea bass, along with other
snapper-grouper species. The FMP was
prepared by the Council and is
implemented by NMFS through
regulations at 50 CFR part 622 under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

On February 19, 2019, NMFS
published a proposed rule for
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Abbreviated Framework 2 and requested
public comment (84 FR 4758). The
proposed rule and Abbreviated
Framework 2 outline the rationale for
the actions contained in this final rule.
A summary of the management
measures described in Abbreviated
Framework 2 and implemented by this
final rule is described below.

All weights described in this final
rule are in round weight, unless
otherwise specified.

In April 2018, Southeast Data,
Assessment, and Review (SEDAR)
standard stock assessments were
completed for both South Atlantic
vermilion snapper (SEDAR 55) and
black sea bass (SEDAR 56). The
Council’s Scientific and Statistical
Committee (SSC) reviewed both
assessments at their May 2018 meeting,
stated that they represented the best
scientific information available, and
provided the Council with acceptable
biological catch (ABC)
recommendations for the two species.
Based on the results of the SEDAR 55
and SEDAR 56, NMFS determined that
neither species was overfished or
undergoing overfishing.

Recreational landings of snapper-
grouper, including vermilion snapper
and black seas bass are monitored
through the Marine Recreational
Information Program (MRIP). NMFS
notes that as of January 1, 2018, there
was a change to MRIP and a change in
the estimation of recreational fishing
effort. As a result of the changes to
MRIP, the NMFS Southeast Fisheries
Science Center (SEFSC) revised the
vermilion snapper and black sea bass
stock assessments (SEDAR 55 and 56)
using the newly calibrated MRIP data.
The Council’s SSC reviewed the revised
stock assessments at their October 2018
and February 2019 meetings. However,
the SSC has not provided new ABC
recommendations to the Council based
on the revised assessments, and the SSC
continues to discuss how to incorporate
the revised MRIP data into stock
assessments.

Management Measures Contained in
This Final Rule

This final rule revises the commercial
and recreational ACLs for South
Atlantic vermilion snapper and black
sea bass based on updated information
from stock assessments.

Vermilion Snapper

The vermilion snapper ACL is
allocated between the sectors into a
current commercial ACL of 862,920 1b
(391,414 kg) and a current recreational
ACL of 406,080 1b (184,195 kg) that
were set in Regulatory Amendment 18

to the FMP (78 FR 47574; September 5,
2013). The Council established the
current sector allocations for vermilion
snapper of 68 percent commercial and
32 percent recreational in Amendment
16 to the FMP (74 FR 30964; July 29,
2009). This final rule does not change
these allocations.

Consistent with the results of SEDAR
55, and the ABC recommendations from
the SSC subsequently accepted by the
Council, this final rule increases the
commercial and recreational ACLs for
vermilion snapper. For the commercial
sector, the ACL (commercial quota) is
equally divided into two 6-month
seasons of January through June and
July through December each year.

This final rule will set each
commercial seasonal quota at 483,658 1b
(219,384 kg), gutted weight, 536,860 lb
(243,516 kg) for the 2019 fishing year;
452,721 1b (205,351 kg), gutted weight,
502,520 1b (227,939 kg) for the 2020
fishing year; 431,279 1b (195,625 kg),
gutted weight, 478,720 1b (217,144 kg)
for the 2021 fishing year; 417,189 lb
(189,234 kg), gutted weight, 463,080 b
(210,050 kg) for the 2022 fishing year;
and 409,225 1b (185,621 kg), gutted
weight, 454,240 1b (206,040 kg) for the
2023 and subsequent fishing years.

This final rule will set the recreational
ACL at 455,207 1b (206,478 kg), gutted
weight, 505,280 1b (229,191 kg) for the
2019 fishing year; 426,090 b (193,271
kg), gutted weight, 472,960 1b (214,531
kg) for the 2020 fishing year; 405,910 lb
(184,118 kg), gutted weight, 450,560 b
(204,552 kg) for the 2021 fishing year;
392,649 1b (178,103 kg), gutted weight,
435,840 1b (197,694 kg) for the 2022
fishing year; and 385,520 lb (174,869
kg), gutted weight, 427,520 1b (193,920
kg) for the 2023 and subsequent fishing
years.

The vermilion snapper commercial
sector has experienced in-season fishing
closures every year since 2009,
regardless of the amount of the
commercial quota. If the catch rates of
vermilion snapper in the commercial
sector continue as expected, the revised
seasonal quotas are still projected to
result in an in-season closure during
each of the two 6-month seasons as a
result of the seasonal quotas being
reached. However, the increase to the
commercial ACL is expected to extend
the commercial fishing season up to 48
days over the entire 2019 fishing year.
NMEF'S expects the projected increase in
the number of days for the commercial
season to then progressively decrease
each year after 2019, corresponding
with the annual declining ACL values.
By 2023, the revised commercial ACL is
expected to result in up to 5 additional
fishing days. NMFS does not expect the

revised recreational ACL to be reached,
and expects that the recreational sector
will remain open for the entire fishing
year.

Black Sea Bass

The current black sea bass
commercial and recreational ACLs were
implemented in 2013 through
Regulatory Amendment 19 to the FMP
(78 FR 58249; September 23, 2013). The
current commercial ACL is 755,274 1b
(342,587 kg) and the recreational ACL is
1,001,176 Ib (454,126 kg).

The ACLs are based on the sector
allocation ratio developed by the
Council for black sea bass (43 percent
commercial and 57 percent recreational)
as established in Amendment 13C to the
FMP (71 FR 55096; October 23, 2006).
This final rule does not change these
allocations.

Consistent with the results of SEDAR
56 and the ABC recommendations from
the SSC accepted by the Council, this
final rule reduces the commercial and
recreational ACLs for black sea bass.
The commercial ACL will be 276,949 1b
(125,622 kg), gutted weight, 326,800 1b
(148,234 kg) for the 2019 fishing year;
243,788 1b (110,580 kg), gutted weight,
287,670 1b (130,485 kg) for the 2020
fishing year; and 234,314 1b (106,283
kg), gutted weight, 276,490 1b (125,414
kg) for 2021 and subsequent fishing
years.

Because the fishing year for the black
sea bass recreational sector is from April
1 through March 31, the recreational
ACLs are described as yearly
combinations. The revised black sea
bass recreational ACL will take effect
during the 2019-2020 fishing year,
which began on April 1, 2019. The
current recreational ACLs that are
effective for the 2018-2019 fishing year
are 848,455 1b (384,853 kg), gutted
weight, 1,001,177 1b (454,126 kg). The
revised recreational ACLs are 367,119 lb
(166,522 kg), gutted weight, 433,200 1b
(196,496 kg) for the 20192020 fishing
year; 323,161 lb (146,583 kg), gutted
weight, 381,330 Ib (172,968 kg) for the
2020-2021 fishing year; and 310,602 lb
(140,887 kg), gutted weight, 366,510 1b
(166,246 kg) for the 2021-2022 and
subsequent fishing years.

Since 2015, black sea bass total
landings have not exceeded 40 percent
of the current combined commercial
and recreational ACLs, and the last
fishing season closures for the
commercial and recreational sectors
occurred in 2012 and 2011, respectively.
Based on the projected future
commercial landings of black sea bass
for the 2019 fishing year, NMFS does
not expect the revised commercial ACL
to be reached, and anticipates that the
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commercial sector will remain open for
the entire fishing year. However, in the
2020 and 2021 fishing years, NMFS
projects commercial in-season closures
to occur during the month of November.
The recreational sector has not
experienced any recent fishing season
closures as a result of reaching its ACL,
and based on projected recreational
landings compared to the revised ACL,
NMFS does not expect the recreational
ACL to be reached and expects that the
recreational sector will remain open for
the entire fishing year. More
specifically, the length of 2019-2020
recreational fishing season is discussed
later in this final rule.

Comments and Responses

NMFS received 21 comments during
the public comment period on the
proposed rule for Abbreviated
Framework 2. The commenters included
individuals as well as commercial and
recreational fishers and commercial and
recreational fishing organizations. The
majority of comments supported the
increase in the vermilion snapper ACLs,
and comments both opposed and
supported the reduction in the black sea
bass ACLs. NMFS acknowledges the
comments in favor of all or part of the
actions in Abbreviated Framework 2
and the proposed rule, and agrees with
them; they are not further addressed
below. Comments opposing the
reduction in black sea bass ACLs and
other comments that were similar and
specifically relate to the actions in
Abbreviated Framework 2 and the
proposed rule were grouped together
and are summarized and responded to
below.

Comment 1: The black sea bass ACLs
should not be reduced as the population
is abundant. Additionally, there are
historical issues with the black sea bass
stock assessment, and a full benchmark
assessment that addresses the recent
changes to MRIP should be completed
prior to making any changes to black sea
bass ACLs.

Response: NMFS disagrees that the
black sea bass ACLs should not be
reduced. The latest stock assessment for
South Atlantic black sea bass (SEDAR
56) was completed in April 2018. The
Council’s SSC reviewed the assessment,
stated that the assessment represented
the best scientific information available,
and provided the Council with
overfishing limits and ABC
recommendations for the stock that
result in the need to reduce black sea
bass harvest levels. Although NMFS
determined that black sea bass is not
currently overfished or undergoing
overfishing, SEDAR 56 demonstrated a
smaller stock biomass than previously

calculated in the SEDAR 25 update
(2013) assessment. The Magnuson-
Stevens Act requires all FMPs to contain
ACLs that prevent overfishing. The best
scientific information available
indicates the current ACLs for the black
sea bass stock are at levels that pose a
risk of overfishing; therefore, this final
rule reduces the sector ACLs to levels
that minimize that risk. The Council
determined that setting the total ACL for
black sea bass at the SSC’s
recommended ABC levels is expected to
provide biological benefits to the black
sea bass stock. While the reduced ACLs
are consistent with the recommended
ABC levels, they are not expected to
immediately result in actual harvest
limitations. However, the reduced ACLs
may constrain future harvest and
prevent overfishing if harvest levels
increase in the future and closures of
the fishing seasons become necessary.

The Council’s SSC reviewed a revised
version of SEDAR 56 that incorporated
the changes to MRIP, but the SSC did
not provide new catch level
recommendations based on the revised
assessment to the Council. NMFS has
determined that Abbreviated
Framework 2 and the ACLs included in
this final rule are the best scientific
information available. The black sea
bass stock is tentatively scheduled to
undergo a research track stock
assessment in 2021. A research track
stock assessment is similar to past
benchmark assessments and would
provide a comprehensive review of all
available data and assessment methods,
with the potential to create new
assessment models. Specific benchmark
assessments will no longer occur
starting in 2020.

Comment 2: NMFS should implement
other management measures in place of
the proposed black sea bass ACL
reductions, such as reduced recreational
bag limits, adjusted minimum size
limits, and/or a spawning season
closure. These other measures may be
more effective in managing black sea
bass harvest than ACL reductions.

Response: While the management
measures suggested during the proposed
rule comment period could be effective
at slowing or even reducing black sea
bass harvest, they would not replace the
need for the reductions in the black sea
bass commercial and recreational ACLs.
As explained in the response to
Comment # 1, SEDAR 56 demonstrated
a smaller stock biomass than previously
calculated in the 2013 stock assessment,
and the SSC recommended a lower ABC
to the Council. The Magnuson-Stevens
Act requires all FMPs to contain ACLs
that prevent overfishing, and the best
scientific information available

indicates the current ACLs for the black
sea bass stock are at levels that pose a
risk of overfishing; therefore, this final
rule reduces the sector ACLs to levels
that minimize that risk. In Abbreviated
Framework 2, the Council only
considered actions to reduce the black
sea bass ACLs to prevent overfishing of
the stock in the South Atlantic. In the
future, the Council could consider other
measures, such as revisions to
recreational bag limits, minimum size
limits, and spawning season closures.

Comment 3: The proposed vermilion
snapper ACLs should gradually increase
over the next 5 years as opposed to
immediately increasing the ACLs upon
implementation of the final rule and
then annually decreasing the ACLs until
2023.

Response: NMFS disagrees. The
Council’s SSC applied the Council’s
ABC control rule to the results of the
latest vermilion snapper stock
assessment (SEDAR 55). The vermilion
snapper ACLs initially increase because
the biomass of the stock is currently
above levels that will produce the
maximum sustainable yield (MSY).
When the stock size is greater than the
biomass that will produce MSY, it can
be reduced to the MSY level. This is
achieved by gradually reducing the
ACLs over time, which will allow for
fishing effort to reduce the stock
biomass each year until the biomass
level at MSY is reached in 2023.

Black Sea Bass Recreational Fishing
Season Length for 2019-2020 Fishing
Year

This final rule also serves to
announce the South Atlantic
recreational fishing season length for the
2019-2020 fishing year, based on the
revised black sea bass recreational ACL
implemented in this final rule.

The recreational fishing year for black
sea bass is April 1 through March 31.
Setting the length of recreational season
for black sea bass is one of the AMs for
the recreational sector, and was
established in Regulatory Amendment
14 to the FMP (79 FR 66316, November
7,2014). The season length AM for
recreational black sea bass states that
prior to the April 1 start of each
recreational fishing year, NMFS projects
the length of the upcoming recreational
fishing season based on when NMFS
projects the recreational ACL will be
met and announces the recreational
season end date in the Federal Register
(50 CFR 622.193(e)(2)). The purpose of
this AM is to have a more predictable
recreational season length while still
constraining harvest at or below the
recreational ACL to protect the stock
from experiencing adverse biological
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consequences. This year, as a result of
delays in this rulemaking related to the
recent lapse in appropriations for
NMFS, the announcement for the
current fishing year, via publication of
this final rule, was not able to occur
prior to April 1, 2019.

NMEF'S estimates that recreational
landings for the 2019-2020 fishing year
will be less than current ACL and less
than the 2019-2020 recreational ACL
implemented in this final rule for
Abbreviated Framework 2. This
recreational landings estimate is not
connected to the overall timing of this
fishing season announcement. To make
this determination, NMFS compared
landings in the last 3 fishing years to the
recreational ACL for the 2019-2020
black sea bass fishing year of 367,119 lb
(166,522 kg), gutted weight, 433,200 1b
(196,496 kg), round weight. Landings in
each of the past 3 fishing years have
been below the 2019-2020 recreational
ACL. Therefore, NMFS projects the
recreational landings in the 2019-2020
fishing year to be less than the 2019—
2020 recreational ACL. Accordingly, the
recreational sector for black sea bass is
not expected to close as a result of
reaching its ACL, and the season end
date for recreational fishing for black sea
bass in the South Atlantic EEZ south of
35°15.9" N lat. is March 31, 2020, the
end of the current fishing year.

Classification

The Regional Administrator for the
NMFS Southeast Region has determined
that this final rule is consistent with the
framework action, the FMP, the
Magnuson-Stevens Act, and other
applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order (E.O.) 12866. This rule
is not an E.O. 13771 regulatory action
because this rule is not significant under
E.O. 12866.

The Magnuson-Stevens Act provides
the statutory basis for this final rule. No
duplicative, overlapping, or conflicting
Federal rules have been identified. In
addition, no new reporting, record-
keeping, or other compliance
requirements are introduced by this
final rule.

NMEF'S notes that Abbreviated
Framework 2 considered only one
alternative to increase the ACLs for
vermilion snapper and one alternative
to reduce the ACLs for black sea bass.
These alternatives are based on the
Council SSC’s recommendations, in
response to the latest stock assessments
for each species, in order to achieve OY
and prevent overfishing the stocks.

The Chief Counsel for Regulation of
the Department of Commerce certified

to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
during the proposed rule stage that this
rule, if adopted, would not have a
significant economic impact on a
substantial number of small entities.
The factual basis for this determination
was published in the proposed rule and
is not repeated here. No comments from
the public or SBA’s Chief Counsel for
Advocacy were received regarding the
certification, and NMFS has not
received any new information that
would affect its determination. As a
result, a final regulatory flexibility
analysis is not required and none has
been prepared.

As noted in the preamble, this final
rule also serves to announce that for the
2019-2020 fishing year the recreational
sector for South Atlantic black sea bass
is not expected to close prior to March
31, 2020, as a result of the ACL
reduction implemented through this
final rule.

The action to announce the length of
the black sea bass recreational fishing
season responds to the best scientific
information available. The Assistant
Administrator for Fisheries, NOAA
(AA), finds that the need to immediately
implement the notice of the recreational
season length constitutes good cause to
waive the requirements to provide prior
notice and opportunity for public
comment pursuant to the authority set
forth in 5 U.S.C. 553(b)(B), because prior
notice and opportunity for public
comment is unnecessary. Such
procedures are unnecessary, because the
final rule to implement Regulatory
Amendment 14 that established the AM
to announce the length of the season (79
FR 66316, November 7, 2014) has
already been subject to notice and
comment, and all that remains is to
notify the public of the recreational
season length. Because there is good
cause to waive prior notice and public
comment on the determination of the
length of the fishing season, a regulatory
flexibility analysis is not required for
this determination and none has been
prepared. In addition, the absence of a
recreational closure and the fact that
recreational anglers and for-hire vessels
(charter vessels and headboats) are not
considered business entities for RFA
purposes, this action has no economic
impacts on small business entities.

Providing as much advance notice as
possible to recreational black sea bass
fishers provides the benefit of increased
flexibility for additional time to conduct
trip planning and booking of
recreational trips. In addition, the black
sea bass recreational fishing year begins
annually on April 1, and as described in
50 CFR 622.193(e)(2), NMFS is required

to announce the length of the
recreational fishing season by that date.
Waiving the 30-day delay in
effectiveness for this measure will allow
this notification to occur as close to
April 1 as practicable. Additionally, the
recreational season length
announcement does not impose any
requirements on recreational fishermen
and no advance preparation is
necessary. Therefore, for the
aforementioned reasons, for the black
sea bass recreational season length
announcement specifically, the AA also
finds good cause to waive the 30-day
delay in the effectiveness of this action
under 5 U.S.C. 553(d)(3).

List of Subjects in 50 CFR Part 622

Annual catch limits, Black sea bass,
Fisheries, Fishing, South Atlantic,
Quotas, Vermilion snapper.

Dated: April 2, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §622.190, revise paragraphs
(a)(4)(i) and (ii) and (a)(5) to read as
follows:

§622.190 Quotas.
(a * *x %
(4) * * %

(i) For the period January through
June each year.

(A) For the 2019 fishing year—
483,658 1b (219,384 kg), gutted weight;
536,860 1b (243,516 kg), round weight.

(B) For the 2020 fishing year—452,721
b (205,351 kg), gutted weight; 502,520
b (227,939 kg), round weight.

(C) For the 2021 fishing year—431,279
1b (195,625 kg), gutted weight; 478,720
b (217,144 kg), round weight.

(D) For the 2022 fishing year—
417,189 1b (189,234 kg), gutted weight;
463,080 1b (210,050 kg), round weight.

(E) For the 2023 and subsequent
fishing years—409,225 1b (185,621 kg),
gutted weight; 454,240 1b (206,040 kg),
round weight.

(ii) For the period July through
December each year.

(A) For the 2019 fishing year—
483,658 1b (219,384 kg), gutted weight;
536,860 1b (243,516 kg), round weight.
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(B) For the 2020 fishing year—452,721
b (205,351 kg), gutted weight; 502,520
b (227,939 kg), round weight.

(C) For the 2021 fishing year—431,279
Ib (195,625 kg), gutted weight; 478,720
lb (217,144 kg), round weight.

(D) For the 2022 fishing year—
417,189 1b (417,189 kg), gutted weight;
463,080 1b (210,050 kg), round weight.

(E) For the 2023 and subsequent
fishing years—409,225 1b (185,621 kg),
gutted weight; 454,240 1b (206,040 kg),

round weight.
* * * * *

1
1

(5) Black sea bass. (i) For the 2019
fishing year—276,949 1b (125,622 kg),
gutted weight; 326,800 lb (148,234 kg),
round weight.

(ii) For the 2020 fishing year—243,788
b (110,580 kg), gutted weight; 287,670
1b (130,485 kg), round weight.

(iii) For the 2021 fishing year and
subsequent fishing years—234,314 1b

(106,283 kg), gutted weight; 276,490 1b
(125,414 kg), round weight.

* * * * *

m 3.In §622.193, revise the first
sentence of paragraph (e)(2) and revise
paragraph (f)(2)(iv) to read as follows:

§622.193 Annual catch limits (ACLS),
annual catch targets (ACTs), and
accountability measures (AMs).

* * * * *

(e] * % %

(2) Recreational sector. The
recreational ACL for black sea bass is
848,455 1b (384,853 kg), gutted weight,
1,001,177 lb (454,126 kg), round weight
for the 2018-2019 fishing year; 367,119
Ib (166,522 kg), gutted weight, 433,200
Ib (196,496 kg), round weight for the
2019-2020 fishing year; 323,161 lb
(146,583 kg), gutted weight, 381,330 1b
(172,968 kg), round weight, for the
2020-2021 fishing year; and 310,602 1b
(140,887 kg), gutted weight, 366,510 1b
(166,246 kg), round weight, for the

2021-2022 and subsequent fishing

years. * * *
* * * * *

(f) * % %

(2) * *x %

(iv) The recreational ACL for
vermilion snapper is 455,207 lb
(206,478 kg), gutted weight, 505,280 1b
(229,191 kg), round weight, for the 2019
fishing year; 426,090 1b (193,271 kg),
gutted weight, 472,960 1b (214,531 kg),
round weight, for the 2020 fishing year;
405,910 1b (184,118 kg), gutted weight,
450,560 lb (204,552 kg), round weight,
for the 2021 fishing year; 392,649 1b
(178,103 kg), gutted weight, 435,840 1b
(197,694 kg), round weight, for the 2022
fishing year; and 385,520 lb (174,869
kg), gutted weight, 427,520 1b (193,920
kg), round weight, for the 2023 and
subsequent fishing years.

* * * * *

[FR Doc. 2019-06788 Filed 4—8—19; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1206
[Document Number AMS-SC-18-0023C]

Mango Promotion, Research and
Information Order; Referendum on
Inclusion of Frozen Mangos

AGENCY: Agricultural Marketing Service,
Department of Agriculture (USDA).
ACTION: Notification of referendum
order; modification.

SUMMARY: The Agricultural Marketing
Service (AMS) is modifying a
notification of referendum order
published in the February 21, 2019
issue of the Federal Register. This
document amends the dates of the
voting period for the referendum. This
document directs that a referendum be
conducted among eligible first handlers
and importers of mangos to determine
whether they favor the inclusion of
frozen mangos as a covered commodity
under the Mango Promotion, Research
and Information Order (Order).

DATES: The voting period for the
referendum published on February 21,
2019 (84 FR 5379) is modified, and will
now be conducted from May 13, 2019
through June 3, 2019. The U.S.
Department of Agriculture (Department)
will provide the option for electronic
ballots. Further details will be provided
in the ballot instructions. First handlers
who received 500,000 or more pounds
of fresh mangos from producers and
importers who imported 500,000 or
more pounds of fresh mangos or 200,000
or more pounds of frozen mangos into
the United States, during the
representative period from January 1
through December 31, 2017, are eligible
to vote. Mail ballots must be postmarked
by June 3, 2019. Ballots delivered via
express mail or email must show proof
of delivery by no later than 11:59 p.m.
Eastern Time (ET) on June 3, 2019.

ADDRESSES: Copies of the Order may be
obtained from: Referendum Agent,

Promotion and Economics Division
(PED), Specialty Crops Program (SCP),
AMS, USDA, Stop 0244, Room 1406-S,
1400 Independence Avenue SW,
Washington, DC 20250-0244; telephone:
(202) 720-9915, (202) 720-5976 (direct
line); facsimile: (202) 205—2800.

FOR FURTHER INFORMATION CONTACT:
Jeanette Palmer, Marketing Specialist,
PED, SCP, AMS, USDA, Stop 0244,
Room 1406-S, 1400 Independence
Avenue SW, Washington, DC 20250—
0244; telephone: (202) 720-9915, (202)
720-5976 (direct line); facsimile: (202)
205-2800; or electronic mail:
Jeanette.Palmer@ams.usda.gov.

SUPPLEMENTARY INFORMATION: Pursuant
to the Commodity Promotion, Research
and Information Act of 1996 (7 U.S.C.
7411-7425) (1996 Act), it is hereby
directed that a referendum be conducted
to ascertain whether the inclusion of
frozen mangos in the Order is favored
by eligible first handlers of fresh mangos
and importers of fresh and frozen
mangos covered under the program.
Recently, the Order was modified to add
frozen mangos as a covered commodity,
and importers of frozen mangos will be
assessed one cent ($0.01) per pound on
frozen mangos. In addition, the National
Mango Board membership has been
expanded from 18 to 21 with the
addition of two seats for importers of
frozen mangos and one seat for a foreign
processor. As these changes to the Order
involve new covered entities, the
Department determines that it is
appropriate to conduct a referendum on
the provisions regarding frozen mangos
to ensure that those covered under the
program agree with continuation of the
Order as modified.

The representative period for
establishing voter eligibility for the
referendum shall be the period from
January 1 through December 31, 2017.
First handlers who received 500,000 or
more pounds of fresh mangos from
producers and importers who imported
500,000 or more pounds of fresh mangos
or 200,000 or more pounds of frozen
mangos into the United States during
the representative period are eligible to
vote. Persons who received an
exemption from assessments for the
entire representative period are
ineligible to vote. The referendum shall
be conducted by mail ballot from May
13, through June 3, 2019. The
Department will provide the option for

electronic ballots. Further details will be
provided in the ballot instructions.

Section 518(d) of the Act authorizes
referenda at any time to determine
whether the continuation, suspension,
or termination of the order or a
provision of the order is favored by
persons eligible to vote. The Department
would retain the provisions of the Order
that added frozen mangos to the
program and increased the size of the
Board if approved by a majority of the
first handlers and importers voting in
the referendum. If not approved, the
Department will conduct rulemaking to
remove the provisions from the Order.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the referendum ballot has
been approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0093. 2017
assessment data from the Board reflects
approximately five first handlers and
275 importers of fresh mangos, of which
approximately 100 imported over
500,000 pounds or more into the United
States. 2017 Customs data indicated
there were an estimated 190 importers
of frozen mangos, of which
approximately 60 imported over
200,000 pounds or more into the United
States.! It will take an average of 15
minutes for each voter to read the voting
instructions and complete the
referendum ballot.

Referendum Order

Jeanette Palmer, Marketing Specialist
and Heather Pichelman, Director,
Promotion and Economics Division,
SCP, AMS, USDA, Stop 0244, Room
1406-S, 1400 Independence Avenue
SW, Washington, DC 20250-0244, are
designated as the referendum agents to
conduct this referendum. The
referendum procedures at 7 CFR
1206.100 through 1206.108, which were
issued pursuant to the Act, shall be used
to conduct the referendum.

The referendum agents will distribute
the ballots to be cast in the referendum
and voting instructions to all known
first handlers who received 500,000 or
more pounds of fresh mangos from
producers and importers who imported
500,000 or more pounds of fresh mangos
or 200,000 or more of frozen mangos
into the United States during the
representative period. Persons who
received an exemption from

1 https://www.cbp.gov/trade/automated.
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assessments during the entire
representative period are ineligible to
vote. Any eligible first handler or
importer who does not receive a ballot
should contact a referendum agent no
later than one week before the end of
the voting period. Mail ballots must be
postmarked by June 3, 2019. Ballots
delivered via express mail or email must
show proof of delivery by no later than
11:59 p.m. Eastern Time (ET) on June 3,
2019.

List of Subjects in 7 CFR Part 1206

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Mango promotion, Reporting and
recordkeeping requirements.

Authority: 7 U.S.C. 7411-7425 and 7
U.S.C. 7401.

Dated: April 4, 2019.

Bruce Summers,

Administrator.

[FR Doc. 2019-06963 Filed 4-8—19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 431
[EERE-2019-BT-STD-0008]

Energy Conservation Program: Energy
Conservation Standards for Small
Electric Motors

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information.

SUMMARY: The U.S. Department of
Energy (“DOE”) is initiating an effort to
determine whether to amend the current
energy conservation standards for small
electric motors. Under the Energy Policy
and Conservation Act of 1975, as
amended (“EPCA”’), DOE must review
these standards at least once every six
years and publish either a notice of
proposed rulemaking (“NOPR”) to
propose new standards for small electric
motors or a notice of determination that
the existing standards do not need to be
amended. This request for information
(“RFI”) solicits information from the
public to help DOE determine whether
amending the standards for small
electric motors would result in
significant energy savings and whether
such standards would be
technologically feasible and
economically justified. DOE welcomes

written comments from the public on
any subject within the scope of this
document (including topics not raised
in this RFI).

DATES: Written comments and
information are requested and will be
accepted on or before May 24, 2019.
ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2019-BT-STD-0008, by
any of the following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email:
SmallElecMotors2019STD0008@
ee.doe.gov. Include the docket number
EERE-2019-BT-STD-0008 in the
subject line of the message.

o Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121. If
possible, please submit all items on a
compact disc (“CD”), in which case it is
not necessary to include printed copies.

e Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, 6th Floor, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimiles (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section III of this document.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
http://www.regulations.gov/#!
docketDetail;D=EERE-2019-BT-STD-
0008. The docket web page will contain
instructions on how to access all
documents, including public comments,

in the docket. See section III for
information on how to submit
comments through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Jeremy Dommu, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
9870. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585—-0121.
Telephone: (202) 586—8145. Email:
Michael Kido@hq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, contact the
Appliance and Equipment Standards
Program staff at (202) 586—6636 or by
email: ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Authority and Background
B. Rulemaking Process
II. Request for Information and Comments
A. Equipment Covered by This Request for
Information
1. Definition of “Small Electric Motor”
2. Small Electric Motors Currently Subject
to Standards
B. Market and Technology Assessment
1. Equipment Classes
2. Technology Assessment
C. Screening Analysis
D. Engineering Analysis
1. Baseline Efficiency Levels
2. Maximum Available and Maximum
Technologically Feasible Levels
3. Manufacturer Production Costs and
Manufacturer Selling Price
E. Distribution Channels
F. Energy Use Analysis
G. Life-Cycle Cost and Payback Period
Analysis
1. Lifetimes
2. Installation Costs
3. Repair and Maintenance Costs
H. Shipments
I. Manufacturer Impact Analysis
J. Other Energy Conservation Standards
Topics
1. Market Failures
2. Other
III. Submission of Comments

I. Introduction

A. Authority and Background
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The Energy Policy and Conservation
Act of 1975, as amended (“EPCA” or
“the Act”),? among other things,
authorizes DOE to regulate the energy
efficiency of a number of consumer
products and industrial equipment. (42
U.S.C. 6291-6317). Title III, Part C2 of
EPCA, added by Public Law 95-619,
Title IV, section 441(a), established the
Energy Conservation Program for
Certain Industrial Equipment, which
sets forth a variety of provisions
designed to improve energy efficiency.
This equipment includes small electric
motors, the subject of this RFL (See
generally 42 U.S.C. 6311(13)(G) and 42
U.S.C. 6317(b))

Under EPCA, DOE’s energy
conservation program consists
essentially of four parts: (1) Testing, (2)
labeling, (3) Federal energy conservation
standards, and (4) certification and
enforcement procedures. Relevant
provisions of the Act specifically
include definitions (42 U.S.C. 6311),
energy conservation standards (42
U.S.C. 6313), test procedures (42 U.S.C.
6314), labeling provisions (42 U.S.C.
6315), and the authority to require
information and reports from
manufacturers (42 U.S.C. 6316). EPCA
includes specific authority to establish
test procedures and standards for small
electric motors. (42 U.S.C. 6317(b))

Federal energy efficiency
requirements for covered equipment
established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (See 42 U.S.C.
6316(a) and (b); 42 U.S.C. 6297(a)—(c)).

EPCA defines “small electric motor”
as ““‘a NEMA general purpose alternating
current single-speed induction motor,
built in a two-digit frame number series
in accordance with NEMA Standards
Publication MG 1-1987.” (42 U.S.C.
6311(13)(G)) EPCA directed DOE to
establish a test procedure for those
small electric motors for which DOE
makes a determination that energy
conservation standards would be
technologically feasible and
economically justified, and would result
in significant energy savings. (42 U.S.C.
6317(b)(1)) EPCA further directed DOE
to prescribe energy conservation
standards for those small electric motors
for which test procedures were
established. (42 U.S.C. 6317(b)(2))
Additionally, EPCA prescribed that any
such standards shall not apply to any
small electric motor which is a

1 All references to EPCA in this document refer
to the statute as amended through the America’s
Water Infrastructure Act of 2018, Public Law 115—
270 (October 23, 2018).

2For editorial reasons, upon codification in the
U.S. Code, Part C was redesignated Part A—1.

component of a covered product or
covered equipment under EPCA. (42
U.S.C. 6317(b)(3))

On July 10, 2006, DOE published its
determination that energy conservation
standards for certain single-phase,
capacitor-start, induction-run, small
electric motors are technologically
feasible and economically justified, and
would result in significant energy
savings. 71 FR 38799. DOE completed
the first rulemaking cycle in 2010 by
publishing a final rule (the “2010
standards Final Rule”’), which
established energy conservation
standards for small electric motors
manufactured starting on March 9,
2015.3 75 FR 10874 (March 9, 2010).
The current energy conservation
standards are located in title 10 of the
Code of Federal Regulations (““CFR”)
part 431, section 446. The currently
applicable DOE test procedures for
small electric motors appear at 10 CFR
431.444.

EPCA requires that, not later than 6
years after the issuance of any final rule
establishing or amending a standard,
DOE evaluate the energy conservation
standards for each type of covered
equipment, including those at issue
here, and publish either a notice of
determination that the standards do not
need to be amended, or a NOPR that
includes new proposed energy
conservation standards (proceeding to a
final rule, as appropriate). (42 U.S.C.
6316(a); 42 U.S.C. 6295(m)(1)). DOE
must make the analysis on which the
determination is based publicly
available and provide an opportunity for
written comment. (42 U.S.C. 6316(a); 42
U.S.C. 6295(m)(2)) In making a
determination that the standards do not
need to be amended, DOE must evaluate
whether amended standards (1) will
result in significant conservation of
energy, (2) are technologically feasible,
and (3) are cost effective as described
under 42 U.S.C. 6295(0)(2)(B)({)(I). (42
U.S.C. 6316(a); 42 U.S.C. 6295(m)(1)(A))
(Under 42 U.S.C. 6295(0)(2)(B)(1)(I),
DOE must determine whether the
benefits of the standard exceed its
burdens by, to the greatest extent
practicable, considering the savings in
operating costs throughout the
estimated average life of the covered
product in the type (or class) compared
to any increase in the price of, or in the
initial charges for, or maintenance
expenses of, the covered products
which are likely to result from the

3In a technical correction, DOE revised the
compliance date for energy conservation standards
to March 9, 2015, for each small electric motor
manufactured (alone or as a component of another
piece of non-covered equipment), or March 9, 2017,
in the case of a small electric motor which requires

imposition of the standard. See 42
U.S.C. 6295(m)(1)(A), 6295(n)(2), and
6295(0)(2)(B)(i)(II).) In determining
whether to propose new standards, DOE
must evaluate that proposal against the
criteria of 42 U.S.C. 6295(0) and follow
the rulemaking procedures set out in 42
U.S.C. 6295(p).

DOE is publishing this RFI to collect
data and information to inform its
decision consistent with its obligations
under EPCA.

B. Rulemaking Process

DOE must follow specific statutory
criteria for prescribing new or amended
standards for covered equipment. EPCA
requires that a new or amended energy
conservation standard prescribed by the
Secretary be designed to achieve the
maximum improvement in energy or
water efficiency that is technologically
feasible and economically justified. (42
U.S.C. 6316(a); 42 U.S.C. 6295(0)(2)(A)).
To determine whether a standard is
economically justified, EPCA requires
that DOE determine whether the
benefits of the standard exceed its
burdens by considering, to the greatest
extent practicable, the following seven
factors:

(1) The economic impact of the
standard on the manufacturers and
consumers of the affected equipment;

(2) The savings in operating costs
throughout the estimated average life of
the equipment compared to any
increases in the initial cost, or
maintenance expense;

(3) The total projected amount of
energy savings likely to result directly
from the standard;

(4) Any lessening of the utility or the
performance of the equipment likely to
result from the standard;

(5) The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the standard;

(6) The need for national energy and
water conservation; and

(7) Other factors the Secretary of
Energy (Secretary) considers relevant.

(42 U.S.C. 6316(a); 42 U.S.C.
6295(0)(2)(B)(1)(D—(VII))

DOE fulfills these and other
applicable requirements by conducting
a series of analyses throughout the
rulemaking process. Table I-1 shows the
individual analyses that are performed
to satisfy each of the requirements
within EPCA.

listing or certification by a nationally recognized
safety testing laboratory. 75 FR 17036 (April 5,
2010).
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TABLE |-1—EPCA REQUIREMENTS AND CORRESPONDING DOE ANALYSIS

EPCA requirement

Corresponding DOE analyses

Technological Feasibility

Economic Justification:

1. Economic impact on manufacturers and consumers

2. Lifetime operating
the product.

3. Total projected energy Savings .........ccccerceereeieeeenieeeesree e

4. Impact on utility or performance

cost savings compared to increased cost for

Market and Technology Assessment.

e Screening Analysis.

Engineering Analysis.

Manufacturer Impact Analysis.

Life-Cycle Cost and Payback Period Analysis.
Life-Cycle Cost Subgroup Analysis.
Shipments Analysis.

Markups for Product Price Determination.
Energy and Water Use Determination.
Life-Cycle Cost and Payback Period Analysis.
Shipments Analysis.

National Impact Analysis.

Screening Analysis.

Engineering Analysis.

5. Impact of any lessening of competition

6. Need for national energy and water conservation .............cc.c.c....

7. Other factors the Secretary considers relevant .............ccccceeceeene

Manufacturer Impact Analysis.

Shipments Analysis.

National Impact Analysis.

Employment Impact Analysis.

Utility Impact Analysis.

Emissions Analysis.

Monetization of Emission Reductions Benefits.
Regulatory Impact Analysis.

As detailed throughout this RFI, DOE
is publishing this document seeking
input and data from interested parties to
aid in the development of the technical
analyses on which DOE will ultimately
rely to determine whether (and if so,
how) to amend the standards for small
electric motors.

II. Request for Information and
Comments

In the following sections, DOE has
identified a variety of issues on which
it seeks input to aid in the development
of the technical and economic analyses
regarding whether to amend its
standards for small electric motors.
Additionally, DOE welcomes comments
on other issues relevant to the conduct
of this rulemaking that may not
specifically be identified in this
document. In particular, DOE notes that
under Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Costs,” Executive Branch
agencies such as DOE are directed to
manage the costs associated with the
imposition of expenditures required to
comply with Federal regulations. See 82
FR 9339 (February 3, 2017). Consistent
with that Executive Order, DOE
encourages the public to provide input
on measures DOE could take to lower

the cost of its energy conservation
standards rulemakings, recordkeeping
and reporting requirements, and
compliance and certification
requirements applicable to small
electric motors while remaining
consistent with the requirements of
EPCA.

A. Equipment Covered by This Request
for Information

This RFI covers equipment that meet
the definition of small electric motor, as
codified in 10 CFR 431.442. The
definition for small electric motor was
most recently amended in a test
procedure final rule. 74 FR 32059 (July
7, 2009).

1. Definition of “Small Electric Motor”

Section 340(13)(G) of EPCA, as
amended by the Energy Independence

and Security Act of 2007 (“EISA 2007”),

defines ‘““small electric motor” as “‘a
NEMA general purpose alternating-
current single-speed induction motor,
built in a two-digit frame number series
in accordance with NEMA Standards
Publication MG 1-1987.” (42 U.S.C.
6311(13)(G)). As part of that definition,
DOE clarified that it includes “IEC
metric equivalent motors.” 10 CFR
431.442. DOE currently regulates the

energy efficiency of those small electric
motors that fall within three topologies:
Capacitor-start induction-run (“CSIR”),
capacitor-start capacitor-run (“CSCR”),
and certain polyphase motors. See 10
CFR 431.446.

Issue A.1. DOE requests comment on
whether the definition for the types of
motors that comprise small electric
motors. In particular, DOE requests
feedback on whether definitions of
“capacitor-start induction-run,”
“capacitor-start capacitor-run,” and
“polyphase” within the context of the
small electric motor definition are
needed—or whether cross-references to
particular industry-based standards
would suffice. DOE also requests input
on whether revisions to any of the other
definitions found—or otherwise related
to—the small electric motor regulations
at subpart X of 10 CFR part 431 are
needed.

2. Small Electric Motors Currently
Subject to Standards

Subpart X of 10 CFR part 431 includes
energy conservation standards and test
procedures for the small electric motors
listed in Table II-1. DOE is currently not
considering any changes to the scope of
applicability of energy conservation
standards for small electric motors.

TABLE I[I-1—SMALL ELECTRIC MOTORS CURRENTLY SUBJECT TO ENERGY CONSERVATION STANDARDS

Motor topology

Pole configuration

Motor output power

Single-phase:
CSIR e 2,4,6 .
CSCR ..ot 2,4,6 .

0.25-3 hp (0.18-2.2 kW).*
0.25-3 hp (0.18-2.2 kW).
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TABLE |[I-1—SMALL ELECTRIC MOTORS CURRENTLY SUBJECT TO ENERGY CONSERVATION STANDARDS—Continued

Motor topology

Pole configuration

Motor output power

Polyphase .......cccccceiviieiiiiiiieice s 2,4,6 .

0.25-3 hp (0.18-2.2 kW).

Certain motor categories are not currently subject to standards. These include:

e Polyphase, 6-pole, 2 and 3 hp motors;
e CSCR and CSIR, 6-pole, 1.5, 2, and 3 hp
e CSCR and CSIR, 4-pole, 3 hp motors.
*The values in parentheses are the equivale

B. Market and Technology Assessment

The market and technology
assessment that DOE routinely conducts
when analyzing the impacts of a
potential new and/or amended energy
conservation standard provides
information about the relevant industry
that will be used in DOE’s analysis. DOE
uses qualitative and quantitative
information to characterize the structure
of the industry and market. DOE
identifies manufacturers, estimates
market shares and trends, addresses
regulatory and non-regulatory initiatives
intended to improve energy efficiency
or reduce energy consumption, and
explores the potential for efficiency
improvements in the design and
manufacturing of small electric motors.

motors;

nt metric ratings.

DOE also reviews product literature,
industry publications, and company
websites. Additionally, DOE considers
conducting interviews with
manufacturers to improve its assessment
of the market and available technologies
for small electric motors.

1. Equipment Classes

When evaluating and establishing
energy conservation standards, DOE
may divide covered equipment into
equipment classes by the type of energy
used, by capacity, or other performance-
related feature. (42 U.S.C. 6316(a); 41
U.S.C. 6295(q)). In making a
determination whether capacity or
another performance-related feature
would justify a different standard, DOE
must consider such factors as the utility

of the feature to the consumer and other
factors DOE deems appropriate. (Id.)

For small electric motors, DOE
currently specifies standards in 10 CFR
431.446 for 62 equipment classes 4 that
are delineated by motor topology
(polyphase, CSIR, or CSCR), pole
configuration (2, 4, or 6 poles), and
rated motor horsepower/standard
kilowatt equivalent (0.25 to 3
horsepower or 0.18 to 2.2 kilowatts). 75
FR 10874, 10886—10887. Chapter 3 of
the 2010 Final Rule technical support
document (“TSD”) provides additional
details on the establishment of the 62
equipment classes.? Tables II-3, 114,
and II-5 that follow enumerate each
equipment class (“EC”) found in the
DOE standards.

TABLE [I-2—EQUIPMENT CLASSES FOR POLYPHASE SMALL ELECTRIC MOTORS WITH OPEN CONSTRUCTION

Motor horsepower/standard kilowatt equivalent

Six poles

Four poles Two poles

0.25/0.18 ..
0.33/0.25 ...
0.50/0.37 ...
0.75/0.55 ...

EC #3
EC #6
EC #9
EC #12
EC #15
EC #18
EC #20
EC #22

TABLE [I-3—EQUIPMENT CLASSES FOR CAPACITOR-START INDUCTION-RUN SMALL ELECTRIC MOTORS WITH OPEN

CONSTRUCTION
Motor horsepower/standard kilowatt equivalent Six poles Four poles Two poles
(020 s - SN EC #25
0.33/0.25 ... EC #28
0.5/0.37 ..... EC #31
0.75/0.55 ... EC #34
1/0.75 ........ EC #37
1.51.1 ... EC #39
2115 ... EC #41
B/2.2 e e EC #42

TABLE [I-4—EQUIPMENT CLASSES FOR CAPACITOR-START CAPACITOR-RUN SMALL ELECTRIC MOTORS WITH OPEN

CONSTRUCTION
Motor horsepower/standard kilowatt equivalent Six poles Four poles Two poles
(020 - SN EC #45
0.33/0.25 ... EC #48

4The term “equipment classes” is used here to
refer to the classes identified as ‘“Product Classes”
in the 2010 standards final rule.

5See Small Electric Motors Final Rule TSD
chapter 3 at: www.regulations.gov/
document?D=EERE-2007-BT-STD-0007-0053.
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TABLE [lI-4—EQUIPMENT CLASSES FOR CAPACITOR-START CAPACITOR-RUN SMALL ELECTRIC MOTORS WITH OPEN

CONSTRUCTION—Continued

Motor horsepower/standard kilowatt equivalent

Six poles

Four poles

Two poles

0.5/0.37 et

0.75/0.55 ..
1/0.75 .......
1.511.1 ..
215 ..

EC #51
EC #54
EC #57
EC #59
EC #61
EC #62

For the 2010 standards Final Rule,
DOE considered CSIR and CSCR motors
to be distinct equipment classes because
of efficiency and physical size
differences due to the presence of a run
capacitor. The run capacitor of a CSCR
motor is often mounted in an external
housing, and therefore; DOE was
concerned that CSCR motors may have
limited utility in space constrained
applications compared to CSIR motors
which do not have a run capacitor.
However, DOE ultimately established
the same energy conservation standards
for both CSIR and CSCR motors. Based
on a recent review of major motor
manufacturer catalogs, DOE has found
no CSIR motors for sale that meet or
exceed the current energy conservation
standards. The physical size or type of
start and run capacitors used on CSCR
motors may have changed since the
2010 standards Final Rule, possibly
permitting the use of a CSCR motor in
space-constrained applications. In light
of the possibility that CSIR motors may
no longer be offered for sale and CSCR
motor have been able to effectively take
the place of CSIR motors in space-
constrained applications, DOE may
consider combining these classes into a
single equipment class because they are
typically advertised to serve the same

applications and they provide similar
features (e.g., high locked-rotor torque).

Issue B.1. DOE requests feedback on
the current small electric motor
equipment classes and whether changes
to these individual equipment classes
and their descriptions should be made,
or whether certain classes should be
merged (e.g., CSCR and CSIR equipment
classes) or separated. Has the physical
size or type of start and run capacitors
changed since the 2010 standards Final
Rule, (e.g., a shift from paper and foil
capacitors to smaller metallized film
capacitors)? DOE further requests
feedback on whether combining certain
classes could impact equipment utility
by eliminating any performance-related
features or impact the stringency of the
current energy conservation standard for
this equipment. DOE also requests
comment on separating any of the
existing equipment classes and whether
it would impact equipment utility by
eliminating any performance-related
features or reduce any compliance
burdens. DOE requests information on
the potential manufacturer burden
associated with either merging or
separating such classes.

Issue B.2. DOE seeks information
regarding any other new equipment
classes meeting the small electric motor
definition that it should consider for

inclusion in its analysis. Specifically,
DOE requests information on the
performance-related features (e.g., input
power supply, operating speed, etc.)
that provide unique consumer utility
and data detailing the corresponding
impacts on energy use that would justify
separate equipment classes (i.e.,
explanation for why the presence of
these performance-related features
would increase energy consumption).

2. Technology Assessment

In analyzing the feasibility of
potential new or amended energy
conservation standards, DOE uses
information about existing and past
technology options and prototype
designs to help identify technologies
that manufacturers could use to meet
and/or exceed a given set of energy
conservation standards under
consideration. In consultation with
interested parties, DOE intends to
develop a list of technologies to
consider in its analysis. That analysis
will likely include a number of the
technology options DOE previously
considered during its previous
rulemaking for small electric motors. A
complete list of those prior options
appears in Table II-5. See also, 75 FR
10874, 10887.6

TABLE ||-5—TECHNOLOGY OPTIONS TO INCREASE SMALL ELECTRIC MOTOR EFFICIENCY

Category of loss to reduce

Technology option applied

I2R Losses (Resistive losses, stemming from current flow)

Core Losses (Losses created in the steel components of a motor from

hysteresis losses and eddy currents.).

6For a description of how each of these
technology options would improve small electric

motor efficiency, see Small Electric Motors Final
Rule TSD chapter 3 and chapter 4 at

Use copper die-cast rotor cage.

Remove skew on conductor cage.

Increase cross-sectional area of rotor conductor bars.
Increase end ring size.

Changing gauges of copper wire in stator.
Manipulate stator slot size.

Decrease the radial air gap.

Change run-capacitor rating.

Improve grade of electrical steel.

Use thinner steel laminations.

Anneal steel laminations.

Add stack height (i.e., length, add electrical steel laminations).
Use high-efficiency lamination materials.

Use plastic bonded iron powder.

www.regulations.gov/document?D=EERE-2007-BT-
STD-0007-0053.
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TABLE ||I-5—TECHNOLOGY OPTIONS TO INCREASE SMALL ELECTRIC MOTOR EFFICIENCY—Continued

Category of loss to reduce

Technology option applied

Friction and Windage Losses (Losses from bearing friction and an im-

perfect cooling fan system).

Use better bearings and lubricant.
Install a more efficient cooling system.

DOE is not aware of specific
techniques manufacturers use to reduce
stray-load losses, which are any losses
that are not attributed to I2R losses, core
losses, or friction and windage losses
and otherwise unaccounted for. DOE
notes that general process changes to the
manufacturing of rotors and stators
could potentially reduce such losses.

Issue B.3. DOE seeks information on
the technologies listed in Table II-5
regarding their applicability to the
current market and how these
technologies may impact the efficiency
of small electric motors as measured
according to the DOE test procedure.
DOE also seeks information on how
these technologies may have changed
since they were considered in the 2010
standards Final Rule analysis.
Specifically, DOE seeks information on
the range of efficiencies or performance
characteristics that are currently
available for each technology option.
DOE also seeks information regarding
the cost-effectiveness associated with
introducing each of the listed options in
achieving improved energy efficiency
for small electric motors—e.g., what are
the expenses of implementing each of
the listed options compared to the
energy and related cost savings potential
that each of these options would be
likely to bring to the end user.

Issue B.4. DOE seeks comment on
other technology options that it should

consider for inclusion in its analysis
and whether these technologies may
impact equipment features or consumer
utility. DOE also seeks input regarding
the cost-effectiveness of implementing
these options.

C. Screening Analysis

The purpose of the screening analysis
is to evaluate the technologies that
improve equipment efficiency to
determine which technologies will be
eliminated from further consideration
and which will be passed to the
engineering analysis for further
consideration.

DOE determines whether to eliminate
certain technology options from further
consideration based on the following
criteria:

(1) Technological feasibility.
Technologies that are not incorporated
in commercial products or in working
prototypes will not be considered
further.

(2) Practicability to manufacture,
install, and service. If it is determined
that mass production of a technology in
commercial products and reliable
installation and servicing of the
technology could not be achieved on the
scale necessary to serve the relevant
market at the time of the effective date
of the standard, then that technology
will not be considered further.

(3) Impacts on equipment utility or
equipment availability. If a technology

is determined to have significant
adverse impact on the utility of the
equipment to significant subgroups of
consumers, or result in the
unavailability of any covered equipment
type with performance characteristics
(including reliability), features, sizes,
capacities, and volumes that are
substantially the same as equipment
generally available in the United States
at the time, it will not be considered
further.

(4) Adverse impacts on health or
safety. If it is determined that a
technology will have significant adverse
impacts on health or safety, it will not
be considered further.

10 CFR part 430, subpart C, appendix
A, 4(a)(4) and 5(b).

Technology options identified in the
technology assessment are evaluated
against these criteria using DOE
analyses and inputs from interested
parties (e.g., manufacturers, trade
organizations, and energy efficiency
advocates). Options that pass through
the screening analysis are referred to as
“design options” in the engineering
analysis. Technology options that fail to
meet one or more of the four criteria are
eliminated from consideration.

Table I1.6 summarizes the technology
options that DOE screened out in the
2010 standards Final Rule, and the
applicable screening criteria.

TABLE II.6—PREVIOUSLY SCREENED OUT TECHNOLOGY OPTIONS FROM THE 2010 STANDARDS FINAL RULE

EPCA criteria
(X = basis for screening out)

Screened technology option ?Jarﬁg%%?ggy Adverse Adverse
Technological ture impact impacts
feasibility install. and on product on health
service utility and safety
Plastic Bonded 1ron POWAET .........ccocoiiiiiiiiiiiieieee s X s | e | e
Radial Air Gap <0.0125 iNCHES ......oviiiiiieeiie e see s seee e snneees | eereeesssseeesnneeeenes X | s | e

Issue C.1. DOE requests feedback on
what impact, if any, the four screening
criteria described in this section would
have on each of the technology options
listed in Table II-5 with respect to small
electric motors. Similarly, DOE seeks
information regarding how these same
criteria would affect any other
technology options not already

identified in this document with respect
to their potential use in small electric
motors.

Issue C.2. With respect to the
screened out technology options listed
in Table II.6, DOE seeks information on
whether these options would remain
screened out under the four screening
criteria described in this section, and if
so, DOE requests any current or

projected assessment regarding each
technology option that would support
further consideration of that option in
DOE’s analysis. With respect to each of
these technology options, what steps, if
any, could be (or have already been)
taken to facilitate the introduction of
each option as a means to improve the
energy efficiency performance of small
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electric motors and the potential to
impact the utility of the small electric
motor to end-users? DOE in particular
seeks information on the potential
impact of these technologies on the
utility of the small electric motor to end-
users and the impact to the use of the
small electric motor in the larger
equipment.

D. Engineering Analysis

The engineering analysis estimates
the cost-efficiency relationship of
equipment at different levels of
increased energy efficiency (“efficiency
levels”). This relationship serves as the
basis for the cost-benefit calculations for
consumers, manufacturers, and the
Nation. In determining the cost-
efficiency relationship, DOE estimates
the increase in manufacturer production
cost (“MPC”) associated with increasing
the efficiency of equipment above the
baseline efficiency level, up to the
maximum technologically feasible
(“max-tech”) efficiency level for each
equipment class.

DOE historically has used the
following three methodologies to
generate incremental manufacturing
costs and establish efficiency levels
(“ELs”) for analysis: (1) The design-
option approach, which provides the
incremental costs of adding to a baseline
model design options that will improve
its efficiency; (2) the efficiency-level
approach, which provides the relative
costs of achieving increases in energy
efficiency levels, without regard to the
particular design options used to
achieve such increases; and (3) the cost-
assessment (or reverse engineering)
approach, which provides “‘bottom-up”’
manufacturing cost assessments for
achieving various levels of increased
efficiency, based on detailed cost data
for parts and materials, labor, shipping/
packaging, and investment for models

that operate at particular efficiency
levels.

1. Baseline Efficiency Levels

For each established equipment class,
DOE selects a baseline model as a
reference point against which any
changes resulting from energy
conservation standards under
consideration can be measured. The
baseline model in each equipment class
represents the characteristics of
common or typical equipment in that
class. Typically, a baseline model is one
that meets the current minimum energy
conservation standards and provides
basic consumer utility.

Consistent with this analytical
approach, DOE tentatively plans to
consider the current minimum energy
conservation standards for small electric
motors (which were required for
compliance starting on March 9, 2015
and, for small electric motors requiring
listing or certification by a nationally
recognized safety testing laboratory, on
March 9, 2017) to establish the baseline
efficiency levels for each equipment
class. The current standards for each
equipment class are based on average
full load efficiency. The current
standards for small electric motors are
found in 10 CFR 431.446.

Issue D.1. DOE requests feedback on
whether using the current energy
conservation standards for small electric
motors are appropriate baseline
efficiency levels for DOE to apply to
each equipment class in evaluating
whether to amend the current energy
conservation standards for this
equipment. DOE requests data and
suggestions on how to evaluate the
baseline efficiency levels to better
evaluate whether the current energy
conservation standards for this
equipment merit further amending.

Issue D.2. DOE requests feedback on
whether CSIR motors subject to the
small electric motor standards are

currently for sale and whether DOE
should analyze a CSIR baseline if it
decides to consider amending or
otherwise revising the standards for
small electric motors.

Issue D.3. DOE requests feedback on
the appropriate baseline efficiency
levels for any newly analyzed
equipment classes that are not currently
in place or for the contemplated
combined equipment classes, as
discussed in section IL.B.1 of this
document. For those combined
equipment classes DOE is considering
for its analysis, as well as for any
additional equipment classes suggested
for further examination, DOE requests
energy use data regarding each of these
classes to develop a baseline
relationship between efficiency and
rated output power and number of
poles.

2. Maximum Available and Maximum
Technologically Feasible Levels

As part of DOE’s analysis, the
maximum available efficiency level is
the highest efficiency unit currently
available on the market. For the 2010
standards Final Rule, DOE did not
analyze all 62 small electric motor
equipment classes. Rather, DOE focused
on three equipment classes and applied
the analysis of those classes to the
remaining equipment classes. These
representative equipment classes
generally represented the most common
(by shipments) pole configuration and
horsepower ratings (i.e., 1-horsepower,
four-pole, polyphase motors; V>-
horsepower, four-pole, CSIR motors;
and ¥s-horsepower, four-pole, CSCR
motors). See 75 FR 10874, 10888 and
chapter 5 of the final rule TSD for that
rulemaking.?” DOE identified the
maximum available efficiencies listed in
motor manufacturer product catalogs for
three representative equipment classes,
listed in Table II-7.

TABLE [I-7—MAXIMUM EFFICIENCY LEVELS CURRENTLY AVAILABLE

Maximum Current
available energy
Representative equipment class motor conservation
efficiency standard
(%) (%)

1-horsepower, four-pole, POIYPNASE MOLOIS ......c.coiiiiiiiiiiie ettt sttt b e e saeesreesieeens 85.5 83.5
%a-horsepower, four-pole, CSCR MOTOIS .......iiiiiii et et e e s sb e e ste e e e ennee e e nneeeenneeeas 81.8 81.8
1/2-horsepower, four-pole, CSIR MOTOIS .......coiiiiiiiii ittt e b e b e e e enneas *N/A 81.8

*Based on review of motor catalogs, no CSIR motors meeting or exceeding current energy conservation standards.

7 See Small Electric Motors Final Rule TSD
chapter 5 at: www.regulations.gov/
document?D=EERE-2007-BT-STD-0007-0053.
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DOE defines a max-tech efficiency
level to represent the theoretical
maximum possible efficiency if all
available design options are
incorporated in a motor model. In many
cases, the max-tech efficiency level is
not commercially available because it is
not economically feasible. In the 2010
standards final rule, DOE determined
max-tech efficiency levels using motor
design modeling with the most efficient
design parameters that were
technologically feasible. These motor
models were based on the use of all
design options applicable to the specific
equipment classes.

Issue D.4. DOE seeks input on
whether the maximum available
efficiency levels are appropriate and
technologically feasible for potential
consideration as possible energy
conservation standards for the
equipment at issue—and if not, why
not. DOE also requests feedback on
whether the maximum available
efficiencies presented in Table II-7 are
representative of those for the small
electric motor equipment classes that
are currently regulated but were not
directly analyzed in the 2010 standards
Final Rule. To the extent that the range
of possible efficiencies differs from the
efficiencies of the other equipment
classes that were not directly analyzed,
what alternative approaches should
DOE consider using to represent the
efficiency of those equipment classes
and why?

Issue D.5. DOE seeks feedback on
what design options would likely be
incorporated at a max-tech and
maximume-available efficiency level, and
on the efficiency values associated with
those levels. As part of this request,
DOE also seeks information as to
whether there are limitations on the use
of certain combinations of design
options.

3. Manufacturer Production Costs and
Manufacturer Selling Price

As described at the beginning of this
section, the main outputs of the
engineering analysis are cost-efficiency
relationships that describe the estimated
increases in manufacturer production
cost associated with higher-efficiency
equipment for the analyzed equipment
classes. For the 2010 standards final
rule, DOE developed the cost-efficiency
relationships by using a reverse-
engineering process where cost models
were developed based on the results of
a tear down process for representative
units.

In the 2010 standards final rule, DOE
analyzed both space-constrained and
non-space-constrained representative
units for some efficiency levels. The

space-constrained representative unit
uses higher-grade materials to maintain
motor stack length within 20 percent of
the baseline design, while the non-
space-constrained representative unit
increases motor size (increased stack
length up to 100 percent, same frame
size) while using lower-grade materials.
The non-space-constrained
representative unit is larger, but less
expensive to produce. The space-
constrained representative unit is more
expensive to produce and would only
be selected by customers with
applications that cannot accept a larger
motor.

Issue D.6. DOE requests feedback on
how manufacturers would incorporate
the technology options listed in Table
II-5 and not screened out in Table II.6
to increase energy efficiency in small
electric motors beyond the baseline.
This includes information on the order
in which manufacturers would
incorporate the different technologies to
incrementally improve the efficiencies
of motors. DOE also requests feedback
on whether the increased energy
efficiency would lead to other design
changes that would not occur otherwise.
DOE is also interested in information
regarding any potential impact of design
options on a manufacturer’s ability to
incorporate additional functions or
attributes in response to consumer
demand, as well as a manufacturer’s
ability to satisfy the demand for small
electric motors used in current
applications.

Issue D.7. DOE also seeks input on the
increase in MPC associated with
incorporating each particular design
option. Specifically, DOE is interested
in whether and how the costs estimated
for design options in the 2010 standards
Final Rule have changed since the time
of that analysis. DOE also requests
information on the investments
(including related costs) necessary to
incorporate specific design options,
including, but not limited to, costs
related to new or modified tooling (if
any), materials, engineering and
development efforts to implement each
design option, and manufacturing/
production impacts.

Issue D.8. DOE requests comment on
whether certain design options may not
apply to (or be incompatible with)
specific equipment classes.

Issue D.9. DOE requests comment on
whether space-constrained applications
exist that cannot accept a change in
motor size, the market share of these
applications, and how that market share
varies by equipment class.

As described in section II.D.2 of this
document, DOE analyzed three
equipment classes in the 2010 standards

Final Rule. DOE developed cost-
efficiency curves for each of these
equipment classes that were used as the
input for the downstream analyses
conducted in support of that
rulemaking. See chapter 5 of the 2010
standards Final Rule TSD for the cost-
efficiency curves developed in that
rulemaking.8

Issue D.10. DOE seeks feedback on
whether the approach of analyzing a
sub-set of equipment classes is
appropriate for evaluating the feasibility
of potential energy conservation
standards for small electric motors. DOE
requests comment on whether it is
necessary to individually analyze all
three representative equipment classes
analyzed in the 2010 standards Final
Rule—and if so, why. If analyzing a sub-
set of small electric motor classes is
sufficient, what minimum number of
classes should DOE analyze—and how
should those classes be distributed
among the 62 separate classes that DOE
currently regulates. Additionally, DOE
seeks comment on whether DOE’s prior
approach of analyzing particular
equipment classes and applying those
results to the remaining classes remains
appropriate in principle—and if not,
why not? For example, if it is necessary
to individually analyze more than the
three equipment classes used in the
2010 standards Final Rule, please
provide information on why aggregating
certain equipment is not appropriate. If
this approach is not appropriate, what
alternative approaches should DOE
consider using as an alternative and
why?

To account for manufacturers’ non-
production costs and profit margin, DOE
applies a non-production cost multiplier
(the manufacturer markup) to the MPC.
The resulting manufacturer selling price
(“MSP”) is the price at which the
manufacturer distributes a unit into
commerce. For the 2010 standards final
rule, DOE used three manufacturer
markups to account for costs that are
part of each motor leaving a
manufacturer’s facility:

e Handling and scrap factor: 2.5
percent markup. This markup was
applied to the direct material
production costs of each motor. It
accounts for the handling of material
and the scrap material that cannot be
used in the production of a finished
small electric motor.

e Factory overhead: 17.5 or 18.0
percent markup. DOE applied factory
overhead to the direct material
production costs, including the

8 See Small Electric Motors Final Rule TSD
chapter 5 at: www.regulations.gov/
document?D=EERE-2007-BT-STD-0007-0053.
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handling and scrap factor, and labor
estimates. For aluminum rotor designs a
17.5 percent markup was used, but for
all copper rotor designs an 18.0 percent
markup was used to factor in increased
depreciation for the equipment.

e Non-production: 45 percent
markup. This markup reflects costs
including sales and general
administrative, research and
development, interest payments, and
profit factor. DOE applied the non-
production markup to the sum of the
direct material production, the handling
and scrap, the direct labor, and the
factory overhead otherwise known as
the MPC.

DOE prepared these estimated
markups based on corporate reports and
conversations with manufacturers and
experts. See chapter 5 of the 2010
standards final rule TSD ° for further
detail.

Issue D.11. DOE requests feedback on
whether the manufacturer markups used
in the 2010 standards final rule would
be appropriate for use in a potential
small electric motors standards
rulemaking. If the markups require
revision, what specific revisions are
needed for each? Are there additional
markups that DOE should also
consider—if so, which ones and why?

E. Distribution Channels

In generating end-user price inputs for
the life-cycle cost (“LCC”’) analysis and
national impact analysis (“NIA”’), DOE
must identify distribution channels (i.e.,
how the small electric motors are
distributed from the manufacturer to the
consumer), and estimate relative sales
volumes through each channel. In the
2010 standards final rule, DOE
accounted for three distribution
channels for small electric motors and
estimated their respective shares of sales
volume: (1) From manufacturers to
original equipment manufacturers
(“OEMSs”), who incorporate motors in
larger pieces of equipment, to OEM
equipment distributors, to contractors,
and then to end-users (65 percent of
shipments); (2) from manufacturers to
wholesale distributors, to OEMs, to
OEM equipment distributors, to
contractors, and then to end-users (30
percent of shipments); and (3) from
manufacturers to distributors or
retailers, to contractors and then to end-
users (5 percent of shipments). In that
rulemaking, DOE recognized that
contractors are not used in all
installations, because some firms have
in-house technicians who would install

9 See Small Electric Motors Final Rule TSD
chapter 5 at: www.regulations.gov/
document?D=EERE-2007-BT-STD-0007-0053.

equipment or replace a motor. However,
at the time, DOE had no information on
the extent to which this occurs, so it
assumed that all channels also included
a contractor.1? Should sufficient
information become available, DOE may
consider including separate distribution
channels that do not include contractors
in addition to the existing distribution
channels previously described.

Issue E.1. DOE requests information
on the existence of any distribution
channels other than the three channels
that were identified in the 2010
standards final rule and as described in
section ILE. DOE also requests data on
the fraction of small electric motor sales
that go through these channels, as well
as the fraction of sales that go through
any other identified channels.

F. Energy Use Analysis

As part of the rulemaking process,
DOE conducts an energy use analysis to
identify how motors are used by
consumers to help determine the energy
savings potential of energy efficiency
improvements. DOE bases the energy
consumption of small electric motors on
the rated average full-load efficiency as
determined by the DOE test procedure
and on additional information to
represent typical energy consumption in
the field, such as: Annual operating
hours, motor operating load, and part-
load efficiency.

In the 2010 standards final rule, DOE
determined the annual energy
consumption of small electric motors by
multiplying the power consumed while
in operation by the annual hours of
operation in various applications. The
power consumed in operation was
established as a function of the motor
load and of the typical part-load
efficiency of small electric motors as
characterized in the engineering
analysis.1? DOE used shipments data to
establish the share of each motor
application and derived distributions of
operating hours and load using data
referenced in Nadel et al.12 As part of
a potential energy conservation
standards rulemaking, DOE would
review available motor energy use

10 See Technical Support Document, Chapter 7,
Markups for Equipment Price Determination at
www.regulations.gov/document?D=EERE-2007-BT-
STD-0007-0053.

11 See Technical Support Document, Chapter 6,
Energy Use Characterization at
www.regulations.gov/document?D=EERE-2007-BT-
STD-0007-0053.

12Nadel, S.; Elliott, R.N.; Shepard, M.; Greenberg,
S.; Katz, G.; Almeida, A. de, Energy-efficient motor
systems: A handbook on technology, programs, and
policy opportunities, 2nd edition. 2000. American
Council for an Energy-Efficient Economy,
Washington, DC (U.S.).

information and update these inputs as
appropriate.

Issue F.1. DOE seeks input on data
sources that DOE can use to characterize
the variability in annual energy
consumption for small electric motors.
Specifically, DOE is requesting data and
information related to: (1) The
distribution of shipments across
applications and sectors by equipment
class or by motor topology and
horsepower; (2) typical operating hours
by application and sector; (3) typical
motor load by application and sector;
and (4) typical load profiles (i.e.,
percentage of annual operating hours
spent at specified load points) by
application and sector.

G. Life-Cycle Cost and Payback Period
Analysis

The purpose of the LCC and payback
period (“PBP”’) analysis is to analyze the
effects of potential new and/or amended
energy conservation standards on end
users by determining how potential new
and/or amended standards would affect
their operating expenses (usually
decreased) and their total installed costs
(usually increased). DOE intends to
characterize the variability and
uncertainty of the inputs to the LCC and
PBP calculations by using statistical
distributions where appropriate, and by
using Monte Carlo simulations. The
analysis results are a distribution of
thousands of data points showing the
range of LCC savings and PBPs for a
given standards case relative to a no
new-standards case. In this section, DOE
discusses specific inputs to the LCC and
PBP analysis for which it requests
comment and feedback.

1. Lifetimes

The equipment lifetime is the age at
which the equipment is retired from
service. In the 2010 standards Final
Rule, DOE developed motor lifetime
distributions with a mean of seven years
for capacitor-start motors and a mean of
nine years for polyphase motors. 75 FR
10874, 10901. Each distribution
incorporates a correlation between the
motor’s annual hours of operation and
the motor’s mechanical lifetime. DOE
estimated motor mechanical lifetimes of
40,000 hours for polyphase motors and
30,000 hours for single phase motors. In
the 2010 standards Final Rule, motor
lifetime is governed by two Weibull
distributions.13 One characterizes the
motor lifetime in total operating hours
(i.e., mechanical lifetime), while the
other characterizes the lifetime in years

13 The Weibull distribution is one of the more
commonly used distributions in reliability. It is
commonly used to model time to failure, time to
repair and material strength.
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of use in the application. Motors are
retired from service at the age when
they reach either of these limits. As part
of a potential energy conservation
standards rulemaking, DOE may
consider using a similar approach to
characterize motor lifetimes.

Issue G.1. DOE seeks data and input
on the appropriate equipment lifetimes
for small electric motors both in years
and in lifetime mechanical hours that
DOE should apply in its analysis.

2. Installation Costs

In the 2010 standards Final Rule, DOE
assumed that more efficient motors will
incur no increased installation costs.
Should sufficient information become
available, DOE may consider including
different installation costs by efficiency
levels as appropriate.

Issue G.2. DOE requests feedback and
data on whether installation costs differ
in comparison to the baseline
installation costs for any of the specific
technology options listed in Table II-5.
In other words, how would the
installation costs change (increase,
decrease, or no change) if a
manufacturer were to incorporate any of
the options in Table II-6 when
compared to the installation costs of a
baseline small electric motor. To the
extent that these costs differ, DOE seeks
supporting data and the reasons for
those differences.

3. Repair and Maintenance Costs

In the 2010 standards Final Rule, DOE
found no evidence that repair or
maintenance costs would increase with
higher motor energy efficiency. 75 FR
10874, 10900. As part of the current
evaluation, DOE reviewed motor repair
cost data for small electric motors.14
Based on this information, DOE found
that motors rated at 5 hp or less are
typically not repaired—they are
replaced. Should DOE determine to
undertake an energy conservation
standards rulemaking, DOE would
further review available motor repair
and maintenance cost information and
may consider including repair costs in
the LCC calculation?

Issue G.3. DOE requests feedback and
data on whether repair and maintenance
costs differ in comparison to the
baseline maintenance costs for any of
the specific technology options listed in
Table II-5. To the extent that these costs
differ, DOE seeks supporting data and
the reasons for those differences.

Issue G.4. DOE requests information
and data on the repair frequency and

14 Vaughen’s (2013), Vaughen’s Motor & Pump
Repair Price Guide, 2013 Edition. Available at
www.vaughens.com.

repair costs by equipment class for the
technology options listed in Table II-5.
While DOE is interested in information
regarding each of the listed technology
options. DOE is also interested in the
frequency of repairs made (as well as
the types) and whether end users of this
equipment replace or repair the small
electric motor once it fails.

H. Shipments

DOE develops forecasts of equipment
shipments to calculate the national
impacts of potential amended energy
conservation standards on energy
consumption, net present value
(“NPV”’), and future manufacturer cash
flows. DOE shipments projections are
based on available historical data
broken out by e.g., equipment class,
capacity, and efficiency. Current sales
estimates allow for a more accurate
model that captures recent trends in the
market.

Issue H.1. DOE requests 2010-2018
(or the most recently available) annual
sales data (i.e., number of shipments) for
small electric motors by equipment
class. If disaggregated data of annual
sales are not available at the equipment
class level, DOE requests more
aggregated data of annual sales at the
motor topology level.

Issue H.2. DOE requests 2010-2018
(or the most recently available) data on
the fraction of sales in the residential,
commercial, and industrial sector for
small electric motors.

For the 2010 standards Final Rule,
DOE developed a no-new-standards case
shipments model for small electric
motors driven by projected
macroeconomic activity of the sectors in
which they are used.5 Annual
shipments growth rates for each sector
were set as equal to annual growth rates
in the following drivers: (1) For
industrial and agricultural sectors,
manufacturing activity (in value of total
shipments, in dollars); (2) for
commercial sector, commercial floor
space; and (3) for residential sector,
number of households. DOE may
consider using a similar approach if it
undertakes an energy conservation
standards rulemaking.

Issue H.3. DOE requests information
on the rate at which annual sales (i.e.,
number of shipments) of small electric
motors is expected to change in the next
5 years. If possible, DOE requests this
information by motor topology.

Issue H.4. DOE requests data and
information on any trends in the motor
market that could be used to forecast

15 See Technical Support Document, Chapter 9,
Shipments Analysis at www.regulations.gov/
document?D=EERE-2007-BT-STD-0007-0053.

expected trends in market share by
efficiency levels for each equipment
class. If disaggregated data are not
available at the equipment class level,
DOE requests aggregated data at the
motor topology level.

For the standards-case shipments
projections, in the 2010 standards final
rule, DOE assumed some consumers
may shift to purchasing enclosed motors
(not included in the scope of small
electric motors) and used an elasticity of
demand of -0.25 for both polyphase and
single phase small electric motors to
reflect this potential market shift. In
addition, for CSIR and CSCR motors,
DOE built a combined shipments model,
reflecting the fact that these motors may
be used interchangeably in many
applications. In the 2010 standards final
rule, DOE determined that CSCR motors
were, on average, more expensive than
CSIR motors for most equipment
classes, physically larger due to the
space required by a second capacitor,
had lower losses, and had a relatively
small overall market share. In the no-
new-standards case, DOE used a 5
percent market share for CSCR motors
and a 95 percent market share for CSIR
motors. 75 FR 10874, 10903. However,
DOE projected that, if a combination of
standards were to be adopted which
significantly changed the relative prices
of CSCR and CSIR motors, this could
result in significant changes in the
respective market shares of these
motors. DOE developed a model to
analyze this potential market shift based
on incremental purchase cost,
incremental operating losses, and the
observed market share in the current
market. In the selected standards case in
2016, DOE projected a 93 percent
market share for CSCR motors and a 7
percent market share for CSIR motors,
assuming all shipments performed at
the standard level. As mentioned in
section II.B.1, based on a recent review
of major motor manufacturer catalogs,
DOE found no CSIR motors for sale that
meet or exceed current energy
conservation standards. Should DOE
determine to undertake an energy
conservation standards rulemaking,
DOE would review available small
electric motor shipment information
and revise the shares of CSIR and CSCR
motors to reflect the actual market?

For a potential energy conservation
standards rulemaking, DOE may
consider using a similar model with
updated market share data to project
market shares of small electric motors in
the standards-case scenario.

Issue H.5. DOE requests data and
information on the extent to which the
shift from CSIR motors has been to
CSCR motors.


http://www.regulations.gov/document?D=EERE-2007-BT-STD-0007-0053
http://www.regulations.gov/document?D=EERE-2007-BT-STD-0007-0053
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Issue H.6. DOE requests comment on
the elasticity value of -0.25 used to
characterize how consumers may
respond to standards by changing to
enclosed motors in the 2010 standards
final rule.

Issue H.7. DOE requests data and
information on what actions might be
likely to have the greatest impact on the
motor market if the agency were to
amend or otherwise revise the energy
conservation standards that are
currently in place for small electric
motors. For example, are there risks
regarding potential market impacts
stemming from more stringent—or the
broader application of—energy
conservation standards for this
equipment. If so, what are these
potential risks and why are they likely?
With respect to these risks, what steps
can DOE take to mitigate them while
retaining the potential benefits of
improved energy savings expected to
accrue from amending or otherwise
revising the energy conservation
standards for small electric motors?

I. Manufacturer Impact Analysis

The purpose of the manufacturer
impact analysis (“MIA”) is to estimate
the financial impact from amending the
current energy conservation standards
on manufacturers of small electric
motors, and to evaluate the potential
impact of such standards on direct
employment and manufacturing
capacity. The MIA includes both
quantitative and qualitative aspects. The
quantitative part of the MIA primarily
relies on the Government Regulatory
Impact Model (“GRIM”), an industry
cash-flow model adapted for equipment
covered in this potential rulemaking,
with the key output of industry net
present value (“INPV”’). The qualitative
part of the MIA addresses the potential
impacts of amended energy
conservation standards on
manufacturing capacity and industry
competition, as well as factors such as
equipment characteristics, impacts on
particular subgroups of firms, and
important market and product trends.

As part of the MIA for small electric
motors, DOE intends to analyze the
impacts from amending or otherwise
revising the energy conservation
standards on subgroups of
manufacturers of covered equipment,
including small business manufacturers.
DOE uses the Small Business
Administration’s (“SBA’’) small
business size standards to determine
whether manufacturers qualify as small
businesses, which are listed by the
applicable North American Industry

Classification System (“NAICS”’) code.16
Manufacturing of small electric motors
is classified under NAICS 335312,
“Motor and Generator Manufacturing,”
and the SBA sets a threshold of 1,250
employees or less for a domestic entity
to be considered as a small business.
This employee threshold includes all
employees in a business’ parent
company and any other subsidiaries.

One aspect of assessing manufacturer
burden involves examining the
cumulative impact of multiple DOE
standards and the product/equipment-
specific regulatory actions of other
Federal agencies that affect the
manufacturers of a covered product or
equipment. While any one regulation
may not impose a significant burden on
manufacturers, the combined effects of
several existing or impending
regulations may have serious
consequences for some manufacturers,
groups of manufacturers, or an entire
industry. Assessing the impact of a
single regulation may overlook this
cumulative regulatory burden. In
addition to energy conservation
standards, other regulations can
significantly affect manufacturers’
financial operations. Multiple
regulations affecting the same
manufacturer can strain profits and lead
companies to abandon equipment lines
or markets with lower expected future
returns than competing equipment. For
these reasons, DOE conducts an analysis
of cumulative regulatory burden as part
of its rulemakings pertaining to
appliance efficiency.

Issue I.1. To the extent feasible, DOE
seeks the names and contact
information of any domestic or foreign-
based manufacturers that distribute
small electric motors in the United
States.

Issue 1.2. DOE identified small
businesses as a subgroup of
manufacturers that could be
disproportionally impacted by amended
energy conservation standards. DOE
requests the names and contact
information of small business
manufacturers, as defined by the SBA’s
size threshold, of small electric motors
that sell products in the United States.
In addition, DOE requests comment on
any other manufacturer subgroups that
could be disproportionally impacted by
amending or otherwise revising the
energy conservation standards for small
electric motors. DOE requests feedback
on any potential approaches that could
be considered to address impacts on a
given manufacturer subgroup, including
small businesses.

16 Available online at https://www.sba.gov/
document/support-table-size-standards.

Issue 1.3. DOE requests information
regarding the cumulative regulatory
burden impacts on manufacturers of
small electric motors associated with (1)
other DOE standards applying to
different products or equipment that
these manufacturers may also make and
(2) product-specific regulatory actions of
other Federal agencies. DOE also
requests comment on whether to
coordinate the effective date of any
potential small electric motor energy
conservation standards with any other
regulatory actions to mitigate any
cumulative regulatory burden on
manufacturers.

J. Other Energy Conservation Standards
Topics

1. Market Failures

In the field of economics, a market
failure is a situation in which the
market outcome does not maximize
societal welfare. Such an outcome
would result in unrealized potential
welfare. DOE welcomes comment on
any aspect of market failures, especially
those in the context of amending or
otherwise revising the energy
conservation standards for small electric
motors.

2. Other

In addition to the issues identified
earlier in this document, DOE welcomes
comment on any other aspect of energy
conservation standards for small electric
motors not already addressed by the
specific areas identified in this
document.

II1. Submission of Comments

DOE invites all interested parties to
submit in writing by May 24, 2019,
comments and information on matters
addressed in this notice and on other
matters relevant to DOE’s consideration
of potential amended or otherwise
revised energy conservations standards
for small electric motors. After the close
of the comment period, DOE will review
the public comments received and may
begin collecting data and conducting the
analyses discussed in this RFI.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov web page requires
you to provide your name and contact
information. Your contact information
will be viewable to DOE Building
Technologies Office staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
https://www.sba.gov/document/support-table-size-standards
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information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Persons viewing comments will see only
first and last names, organization
names, correspondence containing
comments, and any documents
submitted with the comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (““CBI”)). Comments
submitted through http://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any GBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through http://www.regulations.gov
before posting. Normally, comments
will be posted within a few days of
being submitted. However, if large
volumes of comments are being
processed simultaneously, your
comment may not be viewable for up to
several weeks. Please keep the comment
tracking number that www.regulations
.gov provides after you have
successfully uploaded your comment.

Submitting comments via email, hand
delivery, or mail. Comments and
documents submitted via email, hand
delivery, or mail also will be posted to
http://www.regulations.gov. If you do
not want your personal contact
information to be publicly viewable, do
not include it in your comment or any
accompanying documents. Instead,
provide your contact information on a
cover letter. Include your first and last
names, email address, telephone
number, and optional mailing address.
The cover letter will not be publicly
viewable as long as it does not include
any comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via mail or hand delivery, please
provide all items on a CD, if feasible. It
is not necessary to submit printed
copies. No telefacsimiles (faxes) will be
accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email, postal mail, or
hand delivery two well-marked copies:
One copy of the document marked
confidential including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” with the information
believed to be confidential deleted.
Submit these documents via email or on
a CD, if feasible. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include (1) a
description of the items, (2) whether
and why such items are customarily
treated as confidential within the
industry, (3) whether the information is
generally known by or available from
other sources, (4) whether the
information has previously been made
available to others without obligation
concerning its confidentiality, (5) an
explanation of the competitive injury to
the submitting person which would
result from public disclosure, (6) when
such information might lose its
confidential character due to the
passage of time, and (7) why disclosure
of the information would be contrary to
the public interest.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

DOE considers public participation to
be a very important part of the process
for developing energy conservation
standards. DOE actively encourages the

participation and interaction of the
public during the comment period in
each stage of the rulemaking process.
Interactions with and between members
of the public provide a balanced
discussion of the issues and assist DOE
in the rulemaking process.

Anyone who wishes to be added to
the DOE mailing list to receive future
notices and information about this
process or would like to request a public
meeting should contact Appliance and
Equipment Standards Program staff at
(202) 287—1445 or via email at
ApplianceStandardsQuestions@
ee.doe.gov.

Signed in Washington, DG, on March 26,
2019.

Valri Lightner,

Acting Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2019-06869 Filed 4-8-19; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0194; Product
Identifier 2019-NM-009-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Airbus SAS Model A350—941 and —1041
airplanes. This proposed AD was
prompted by reports of cracks within
the ring gears of a slat geared rotary
actuator (SGRA) resulting from a change
in the raw material manufacturing
process. This proposed AD would
require replacement of affected parts
with serviceable parts, as specified in an
European Aviation Safety Agency
(EASA) AD, which will be incorporated
by reference. We are proposing this AD
to address the unsafe condition on these
products.
DATES: We must receive comments on
this proposed AD by May 24, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.


mailto:ApplianceStandardsQuestions@ee.doe.gov
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e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For the incorporation by reference
(IBR) material described in the “Related
IBR material under 1 CFR part 51”
section in SUPPLEMENTARY INFORMATION,
contact EASA, Konrad-Adenauer-Ufer 3,
50668 Cologne, Germany; telephone +49
221 89990 1000; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at http://www.regulations
.8ov.

Examining the AD Docket

You may examine the AD docket on
the internet at http://www.regulations
.gov by searching for and locating
Docket No. FAA-2019-0194; or in
person at Docket Operations between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(telephone 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3218.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—

2019-0194; Product Identifier 2019—
NM-009-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM based
on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0020, dated January 31, 2019
(“EASA AD 2019-0020"") (also referred
to as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAT”), to correct an unsafe condition
for all Airbus SAS Model A350-941 and
—1041 airplanes. The MCAI states:

Cracks have been found within the ring
gears of an SGRA. Investigation identified
that this is due to a change in the
manufacturing process of the 300M steel raw
material, that did not have adequate post-
production non destructive testing for
potential cracks. A batch of SGRA has been
identified as having been subject to this
manufacturing process.

This condition, if not detected and
corrected, could, in combination with an
independent failure on the second SGRA of
the same slat surface, lead to detachment of
the slat surface, possibly resulting in reduced
control of the aeroplane and/or injury to
persons on the ground.

To address this potential unsafe condition,
Airbus issued the SB [Service Bulletin A350—
27-P026] to provide instructions to replace
the affected parts, referencing the applicable
Liebherr SB for in-shop correction.

For the reason described above, this
[EASA] AD requires replacement of each
affected part with a serviceable part.

Related IBR Material Under 1 CFR
Part 51

EASA AD 2019-0020 describes
procedures for replacing the affected
SGRAs. This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section, and

it is publicly available through the
EASA website.

FAA’s Determination and Requirements
of this Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI referenced above. We are
proposing this AD because we evaluated
all pertinent information and
determined an unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

Proposed Requirements of This NPRM

This proposed AD would require
accomplishing the actions specified in
EASA AD 2019-0020 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA worked with Airbus
and EASA to develop a process to use
certain EASA ADs as the primary source
of information for compliance with
requirements for corresponding FAA
ADs. As aresult, EASA AD 2019-0020
will be incorporated by reference in the
FAA final rule. This proposed AD
would, therefore, require compliance
with the provisions specified in EASA
AD 2019-0020, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Service information specified in EASA
AD 2019-0020 that is required for
compliance with EASA AD 2019-0020
will be available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2019-
0194 after the FAA final rule is
published.

Costs of Compliance

We estimate that this proposed AD
affects 12 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS *

Cost per Cost on U.S.
Labor cost Parts cost product operators
25 work-hours X $85 per hour = $2,125 .......cceciieieeceeeseee e $0 $2,125 $25,500

*We have received no definitive data that would enable us to provide cost estimates for the parts specified in this proposed AD.
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According to the manufacturer, some
or all of the costs of this proposed AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all known
costs in our cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated
appliances to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus SAS: Docket No. FAA—2019-0194;
Product Identifier 2019-NM-009—-AD.

(a) Comments Due Date

We must receive comments by May 24,
2019.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Airbus SAS Model

A350-941 and —1041 airplanes, certificated
in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by reports of cracks
within the ring gears of a slat geared rotary
actuator (SGRA), resulting from a change in
the raw material manufacturing process. We
are issuing this AD to address cracking of
SGRA ring gears. This condition, if not
detected and corrected, could, in
combination with an independent failure on
the second SGRA of the same slat surface,
lead to detachment of the slat surface,
possibly resulting in reduced control of the
airplane and injury to persons on the ground.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Aviation Safety
Agency (EASA) AD 2019-0020, dated
January 31, 2019 (“EASA AD 2019-0020").

(h) Exceptions to EASA AD 2019-0020

(1) For purposes of determining
compliance with the requirements of this AD:
Where EASA AD 2019-0020 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2019-0020 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (j)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2019-0020 that contains RC procedures and
tests: Except as required by paragraph (i)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

(1) For information about EASA AD 2019—
0020, contact EASA, Konrad-Adenauer-Ufer
3, 50668 Cologne, Germany; telephone +49
221 89990 6017; email ADs@easa.europa.eu;
Internet www.easa.europa.eu. You may find
this EASA AD on the EASA website at
https://ad.easa.europa.eu. You may view this
EASA AD at the FAA, Transport Standards
Branch, 2200 South 216th St., Des Moines,
WA. For information on the availability of
this material at the FAA, call 206-231-3195.
EASA AD 2019-0020 may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0194.
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(2) For more information about this AD,
contact Kathleen Arrigotti, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3218.

Issued in Des Moines, Washington, on
April 1, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-06794 Filed 4-8—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0129; Product
Identifier 2019-NE-01-AD]

RIN 2120-AA64

Airworthiness Directives; B/E
Aerospace Fischer GmbH Common
Seats

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
B/E Aerospace Fischer GmbH Common
Seats 170/260 H160. This proposed AD
was prompted by the discovery during
testing that the energy absorber (EA)
may not function as intended during
emergency landing. This proposed AD
would require removing and replacing
the EA assemblies on the affected seats.
We are proposing this AD to address the
unsafe condition on these products.

DATES: We must receive comments on
this proposed AD by May 24, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202 493 2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12 140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact B/E Aerospace
Fischer GmbH, Miiller-Armack-Str. 4,

D-84034 Landshut, Germany; phone:
+49 (0) 871 93248-0; fax:+49 (0) 871
93248-22; email: spares@fischer-
seats.de. You may view this service
information at the FAA, Engine and
Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7759.

Examining the AD Docket

You may examine the AD docket on
the internet at http://www.regulations
.gov by searching for and locating
Docket No. FAA—-2019-0129; or in
person at Docket Operations between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this NPRM, the
mandatory continuing airworthiness
information (MCAI), the regulatory
evaluation, any comments received, and
other information. The street address for
Docket Operations (phone: 800—-647—
5527) is listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Dorie Resnik, Aerospace Engineer,
Boston ACO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7693; fax: 781- 238-7199;
email: dorie.resnik@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2019-0129; Product Identifier 2019—
NE—-01-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this NPRM. We will consider
all comments received by the closing
date and may amend this NPRM
because of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this NPRM.

Discussion

The European Union Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community, has issued EASA
AD 2018-0223, dated October 17, 2018
(referred to after this as “the MCAI”’), to
address the unsafe condition on these
products. The MCALI states:

During dynamic tests of the seat energy
absorber, a too long stroke was identified.
Analysis indicated that, when the seat is
used in low height adjustment during an
emergency landing, the energy absorber may
not function as intended.

This condition, if not corrected, could lead
to impact on lower stop of the energy
absorber stroke, possible resulting in injury
to the seat occupant.

To address this unsafe condition, B/E
Aerospace Fischer issued the SB, providing
instructions to replace the seat energy
absorber assembly and to re-identify the seat.

For the reason described above, this
[EASA] AD requires modification of the
affected seats and reidentification.

You may obtain further information
by examining the MCAI in the AD
docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0129.

Related Service Information Under 1
CFR Part 51

We reviewed B/E Aerospace Fischer
Alert Service Bulletin (ASB) No.
SB0718-004, Issue A, dated June 26,
2018. The ASB describes procedures for
removing and replacing the EA
assemblies on Common Seats 170/260
H160. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

This product has been approved by
EASA and is approved for operation in
the United States. Pursuant to our
bilateral agreement with the European
Community, EASA has notified us of
the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all the
relevant information provided by EASA
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
removing and replacing the EA
assemblies on the affected common
seats.

Costs of Compliance

We estimate that this proposed AD
affects 341 common seats installed on
aircraft of U.S. registry.

We estimate the following costs to
comply with this proposed AD:
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ESTIMATED COSTS

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspect to determine if re-work has been ac- | 0.2 work-hours x $85 per hour = $17 ............ $0 $17 $5,797
complished.
Replace EA Assembly ........cccooveiiiiieiniieennne 3 work-hours x $85 per hour = $255 ............. 10,000 10,255 3,496,955

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.
Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

B/E Aerospace Fischer GmbH: Docket No.
FAA-2019-0129; Product Identifier
2019-NE-01-AD.

(a) Comments Due Date

We must receive comments by May 24,
2019.

(b) Affected ADs

None.

(c) Applicability

(1) This AD applies to B/E Aerospace
Fischer GmbH (B/E Aerospace Fischer)
Common Seats 170/260 H160 with a part
number and serial number combination
listed in Annex A to B/E Aerospace Fischer
Alert Service Bulletin (ASB) No. SB0718—
004, Issue A, dated June 26, 2018.

(2) These seats are known to be installed
on, but not limited to: Airbus Helicopters
(formerly Airbus Helicopters Deutschland
GmbH, Eurocopter Deutschland GmbH,
Eurocopter Espafa S.A.) EC135 and EC635

helicopters; and Airbus Helicopters (formerly
Eurocopter, Eurocopter France, Aerospatiale)
AS 332 L1 and EC 225 LP helicopters.

(d) Subject

Joint Aircraft System Component (JASC)
Code 2510, Flight Compartment Equipment.

(e) Unsafe Condition

This AD was prompted by the discovery
during testing that the energy absorber (EA)
installed on certain B/E Aerospace Fischer
Common Seats 170/260 H160 may not
function as intended during emergency
landing. We are issuing this AD to prevent
malfunction of the EA on the seat. The unsafe
condition, if not addressed, could result in
injuries to the occupants during an
emergency landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 12 months or 1,000 flight hours,
whichever occurs first, after the effective date
of this AD:

(1) Review each affected B/E Aerospace
Fischer Common Seat as identified by part
number and serial number in Annex A of the
B/E Aerospace Fischer ASB No. SB0718-004,
Issue A, dated June 26, 2018 to determine if
rework has already been performed. If the
rework has been performed, the seat will be
marked with a placard stating “SB0718-004A
implemented” and no further action is
required.

(2) Rework the affected seats in accordance
with paragraphs 1 and 2 in B/E Aerospace
Fischer ASB No. SB01718-004, Issue A,
dated June 26, 2018. Once the rework is
complete, mark the seat by installing a
placard in accordance with paragraph 3 in
B/E Aerospace Fischer ASB No. SB01718—
004 except submittal of the reply form to B/
E Aerospace Fischer is not required.

(h) Installation Prohibition

From the effective date of this AD, do not
install any seat affected by this AD onto any
aircraft unless the seat is marked with a
placard stating completion of B/E Aerospace
Fischer ASB No. SB0718-004, Issue A, dated
June 26, 2018.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
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information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Dorie Resnik, Aerospace Engineer,
Boston ACO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: 781—
238-7693; fax: 781-238-7199; email:
dorie.resnik@faa.gov.

(2) Refer to European Union Aviation
Safety Agency (EASA) AD 2018-0223, dated
October 17, 2018, for more information. You
may examine the EASA AD in the AD docket
on the internet at http://www.regulations.gov
by searching for and locating it in Docket No.
FAA-2019-0129.

(3) For service information identified in
this AD, contact B/E Aerospace Fischer
GmbH, Miiller-Armack-Str. 4, D-84034
Landshut, Germany; phone: +49 (0) 871
93248-0; fax:+49 (0) 871 93248—22; email:
spares@fischer-seats.de. You may view this
referenced service information at the FAA,
Engine and Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.

Issued in Burlington, Massachusetts, on
September 4, 2019.
Karen M. Grant,

Acting Manager, Engine and Propeller
Standards Branch, Aircraft Certification
Service.

[FR Doc. 2019-06985 Filed 4—8—19; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1205

[Docket No. CPSC-2019-0007]

Petition Requesting Rulemaking To
Amend Safety Standard for Walk-
Behind Power Lawn Mowers

AGENCY: Consumer Product Safety
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Consumer Product
Safety Commission (CPSC) received a
petition from the Outdoor Power
Equipment Industry (petitioner, or
OPEI), requesting a revision to the
warning label requirement for the Safety
Standard for Walk-Behind Power Lawn
Mowers. The CPSC invites written
comments concerning this petition.
DATES: Submit comments by June 10,
2019.

ADDRESSES: Submit comments,
identified by Docket No. CPSC-2019-
0007, by any of the following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at: http://
www.regulations.gov. Follow the
instructions for submitting comments.
The CPSC does not accept comments
submitted by electronic mail (email),
except through www.regulations.gov.
The CPSC encourages you to submit
electronic comments by using the
Federal eRulemaking Portal, as
described above.

Written Submissions: Submit written
comments by mail/hand delivery/
courier to: Division of the Secretariat,
Consumer Product Safety Commission,
Room 820, 4330 East West Highway,
Bethesda, MD 20814; telephone (301)
504-7923.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal identifiers, contact
information, or other personal
information provided. Do not submit
confidential business information, trade
secret information, or other sensitive or
protected information that you do not
want to be available to the public. If
furnished at all, such information
should be submitted by mail/hand
delivery/courier.

Docket: For access to the docket to
read background documents or
comments received, go to: http://
www.regulations.gov, insert docket
number CPSC-2019-0007 into the
“Search” box, and follow the prompts.

FOR FURTHER INFORMATION CONTACT:
Rocky Hammond, Division of the
Secretariat, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; telephone: 301—
504—6833; email: RHammond@cpsc.gov.

SUPPLEMENTARY INFORMATION: On
February 19, 2019, OPEI submitted a
petition to the CPSC to initiate
rulemaking to revise the warning
requirement for the Safety Standard for
Walk-Behind Power Lawn Mowers
codified at 16 CFR part 1205 (CPSC
standard). Specifically, OPEI requests
that the Commission amend the CPSC
standard to allow for a pictorial-only
warning as an alternative to the warning
label for reel-type and rotary power
mowers required by 16 CFR 1205.6(a)
(Figure 7). According to OPEI, a
pictorial-only warning will help provide
consumers with understandable, non-
language warnings to improve consumer
safety and also modernize and globally

harmonize the warning for all
consumers. OPEI contends that the
petition seeks a limited, non-material
change to the CPSC standard.

By this notice, CPSC seeks comments
concerning this petition. The petition is
available at: http://www.regulations.gov,
under Docket No. CPSC-2019-0007,
Supporting and Related Materials.
Alternatively, interested parties may
obtain a copy of the petition by writing
or calling the Division of the Secretariat,
Consumer Product Safety Commission,
4330 East West Highway, Bethesda, MD
20814; telephone (301) 504—6833.

Alberta E. Mills,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2019-06841 Filed 4-8—19; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF LABOR

Wage and Hour Division

29 CFR Part 791
RIN 1235-AA26

Joint Employer Status Under the Fair
Labor Standards Act

AGENCY: Wage and Hour Division,
Department of Labor.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: This proposed rulemaking is
intended to update and clarify the
Department of Labor’s (Department)
interpretation of joint employer status
under the Fair Labor Standards Act
(FLSA or Act), which has not been
significantly revised in over 60 years.
The proposed changes are designed to
promote certainty for employers and
employees, reduce litigation, promote
greater uniformity among court
decisions, and encourage innovation in
the economy.

DATES: Submit written comments on or
before June 10, 2019.

ADDRESSES: You may submit comments,
identified by Regulatory Information
Number (RIN) 1235-AA26, by either of
the following methods: Electronic
Comments: Submit comments through
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Mail: Address written submissions to
Division of Regulations, Legislation, and
Interpretation, Wage and Hour Division,
U.S. Department of Labor, Room S—
3502, 200 Constitution Avenue NW,
Washington, DC 20210. Instructions:
Please submit only one copy of your
comments by only one method. All
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submissions must include the agency
name and RIN, identified above, for this
rulemaking. Please be advised that
comments received will become a
matter of public record and will be
posted without change to http://
www.regulations.gov, including any
personal information provided. All
comments must be received by 11:59
p.m. on the date indicated for
consideration in this rulemaking.
Commenters should transmit comments
early to ensure timely receipt prior to
the close of the comment period, as the
Department continues to experience
delays in the receipt of mail. Submit
only one copy of your comments by
only one method. Docket: For access to
the docket to read background
documents or comments, go to the
Federal eRulemaking Portal at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Melissa Smith, Director of the Division
of Regulations, Legislation, and
Interpretation, Wage and Hour Division,
U.S. Department of Labor, Room S—
3502, 200 Constitution Avenue NW,
Washington, DC 20210; telephone: (202)
693—-0406 (this is not a toll-free
number). Copies of this Notice of
Proposed Rulemaking (NPRM) may be
obtained in alternative formats (Large
Print, Audio Tape, or Disc), upon
request, by calling (202) 693-0675 (this
is not a toll-free number). TTY/TDD
callers may dial toll-free 1-877-889—
5627 to obtain information or request
materials in alternative formats.
Questions of interpretation and/or
enforcement of the agency’s regulations
may be directed to the nearest WHD
district office. Locate the nearest office
by calling WHD’s toll-free help line at
(866) 4US-WAGE ((866) 487—9243)
between 8 a.m. and 5 p.m. in your local
time zone, or log onto WHD’s website
for a nationwide listing of WHD district
and area offices at http://www.dol.gov/
whd/america2.htm.

SUPPLEMENTARY INFORMATION:

I. Executive Summary

The FLSA requires covered employers
to pay nonexempt employees at least the
federal minimum wage for all hours
worked and overtime for all hours
worked over 40 in a workweek.1
Although the FLSA does not use the
term “‘joint employer,” the Act
contemplates situations where
additional persons 2 are jointly and
severally liable with the employer for

1See 29 U.S.C. 206(a), 207(a).

2Under the Act, “person” means ‘“any individual,
partnership, association, corporation, business
trust, legal representative, or any organized group
of persons.” 29 U.S.C. 203(a).

the employee’s wages due under the
Act.

Over 60 years ago, in 1958, the
Department promulgated a regulation,
codified at part 791 of Title 29, Code of
Federal Regulations (CFR), interpreting
joint employer status under the Act.3
The Department has not meaningfully
revised this regulation since its
promulgation. Under part 791, multiple
persons can be joint employers of an
employee if they are “not completely
disassociated” with respect to the
employment of the employee.* Part 791
does not adequately explain what it
means to be ‘“not completely
disassociated” in one of the joint
employer scenarios—where the
employer suffers, permits, or otherwise
employs the employee to work one set
of hours in a workweek, and that work
simultaneously benefits another person.
In that scenario, the employer and the
other person are almost never
“completely disassociated,” and the real
question is not whether they are
associated but whether the other
person’s actions in relation to the
employee merit joint and several
liability under the Act. Additional
guidance could therefore be helpful.
Accordingly, the Department proposes
to revise part 791 to provide additional
guidance for determining whether the
other person is a joint employer in that
scenario.b

The Department proposes that if an
employee has an employer who suffers,
permits, or otherwise employs the
employee to work and another person
simultaneously benefits from that work,
the other person is the employee’s joint
employer under the Act for those hours
worked only if that person is acting
directly or indirectly in the interest of
the employer in relation to the
employee.® To make that determination
simpler and more consistent, the
Department proposes to adopt a four-
factor balancing test derived (with one
modification) from Bonnette v.
California Health & Welfare Agency.” A
plurality of circuit courts use or
incorporate Bonnette’s factors in their

3 See 23 FR 5905 (Aug. 5, 1958).

429 CFR 791.2(a).

5 The Department’s current regulation identifies
two distinct joint employer scenarios, which is
consistent with its enforcement experience. See 29
CFR 791.2(b) (one scenario is “[w]here the
employee performs work which simultaneously
benefits two or more employers”’; the other is where
the employee ‘“works for two or more employers at
different times during the workweek”).

6 See 29 U.S.C. 203(d) (“ ‘Employer’ includes any
person acting directly or indirectly in the interest
of an employer in relation to an employee. . . .”).

7704 F.2d 1465 (9th Cir. 1983), abrogated on
other grounds, Garcia v. San Antonio Metro. Transit
Auth., 469 U.S. 528 (1985).

joint-employer test. The Department’s
proposed test would assess whether the
potential joint employer:

¢ Hires or fires the employee;

e Supervises and controls the
employee’s work schedule or conditions
of employment;

e Determines the employee’s rate and
method of payment; and

e Maintains the employee’s
employment records.

These factors are consistent with
section 3(d) of the FLSA, which defines
an “employer” to “include[ ] any
person acting directly or indirectly in
the interest of an employer in relation
to an employee,” 29 U.S.C. 203(d), and
with Supreme Court precedent. They
are clear and easy to understand. They
can be used across a wide variety of
contexts. And they are highly probative
of the ultimate inquiry in determining
joint employer status: Whether a
potential joint employer, as a matter of
economic reality, actually exercises
sufficient control over an employee to
qualify as a joint employer under the
Act.

As mentioned above, the Department
proposes to modify the first Bonnette
factor to explain that a person’s ability,
power, or reserved contractual right to
act with respect to the employee’s terms
and conditions of employment would
not be relevant to that person’s joint
employer status under the Act. Only
actions taken with respect to the
employee’s terms and conditions of
employment, rather than the theoretical
ability to do so under a contract, are
relevant to joint employer status under
the Act. Requiring the actual exercise of
power ensures that the four-factor test is
consistent with the provision of 3(d)
that determines joint employer status,
which requires an employer to be
“acting . . .in relation to an
employee.” 8

The Department also proposes to
explain that additional factors may be
relevant to this joint employer analysis,
but only if they are indicia of whether
the potential joint employer is:

¢ Exercising significant control over
the terms and conditions of the
employee’s work; or

¢ Otherwise acting directly or
indirectly in the interest of the employer
in relation to the employee.

The Department further proposes to
explain that, in determining the
economic reality of the potential joint
employer’s status under the Act,
whether an employee is economically
dependent on the potential joint

829 U.S.C. 203(d).
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employer is not relevant.? As such, the
Department proposes to identify certain
“economic dependence” factors that are
not relevant to the joint employer
analysis. Those factors would include,
but would not be limited to, whether the
employee:

¢ Is in a specialty job or a job
otherwise requiring special skill,
initiative, judgment, or foresight;

¢ Has the opportunity for profit or
loss based on his or her managerial skill;
and

¢ Invests in equipment or materials
required for work or for the employment
of helpers.

In addition, the Department’s
proposal would note that a joint
employer may be any “person” as
defined by the Act, which includes “any
organized group of persons.” 10 It would
also explain that a person’s business
model (such as a franchise model),
certain business practices (such as
allowing an employer to operate a store
on the person’s premises or
participating in an association health or
retirement plan), and certain business
agreements (such as requiring an
employer in a business contract to
institute sexual harassment policies), do
not make joint employer status more or
less likely under the Act.

In the other joint employer scenario
under the Act—where multiple
employers suffer, permit, or otherwise
employ the employee to work separate
sets of hours in the same workweek—
the Department is proposing only non-
substantive revisions that better reflect
the Department’s longstanding practice.
Part 791’s current focus on the
association between the potential joint
employers is useful for determining
joint employer status in this scenario. If
the multiple employers are joint
employers in this scenario, then the
employee’s separate hours worked for
them in the workweek are aggregated for
purposes of complying with the Act’s
overtime pay requirement.

Finally, the Department’s proposed
rule would include several other
provisions. First, it would reiterate that
a person who is a joint employer is
jointly and severally liable with the
employer and any other joint employers
for all wages due to the employee under
the Act.1? Second, it would provide a

9 As explained below, economic dependence only
measures whether a worker is an employee under
the Act or an independent contractor.

1029 U.S.C. 203(a).

11 This means that for every workweek that they
are joint employers, the employer and all joint
employers are each fully responsible for the entire
amount of minimum wages and overtime pay due
to the employee in that workweek. If one of them
is unable or unwilling to pay, the others are
responsible for the full amount owed.

number of illustrative examples that
apply the Department’s proposed joint
employer rule. Third, it would contain
a severability provision.

Employee earnings and overtime pay
under the Act would not be affected by
the proposed rule. Employers would
remain obligated to comply with the
FLSA in all respects, including its
minimum-wage and overtime
provisions.

The Department believes that all of
the above proposals would be consistent
with the text of the Act and supported
by judicial precedent. The Department
further believes that these proposals
would clarify the scope of joint
employer status under the Act, thereby
reducing litigation and compliance
costs, easing administration of the law,
and offering guidance to courts, which
may result in greater uniformity among
court decisions.

This proposed rule is expected to be
an Executive Order (E.O.) 13771
deregulatory action. Discussion of the
estimated reduced burdens and cost
savings of this proposed rule can be
found in the NPRM’s economic analysis.
The Department welcomes comments
from the public on any aspect of this
NPRM.

II. Background

The FLSA requires covered employers
to pay their employees at least the
federal minimum wage for every hour
worked and overtime for every hour
worked over 40 in a workweek.12 The
FLSA defines the term “employee” in
section 3(e)(1) to mean “any individual
employed by an employer,” 13 and
defines the term “employ” to include
“to suffer or permit to work.” 14
“Employer” is defined in section 3(d) to
“include[ ] any person acting directly
or indirectly in the interest of an
employer in relation to an employee.” 15

One year after the FLSA’s enactment,
in July 1939, WHD issued Interpretative
Bulletin No. 13 addressing, among other
topics, whether two or more companies
could be jointly and severally liable for
a single employee’s hours worked under
the Act.16 The Bulletin acknowledged
the possibility of joint employer liability
and provided an example where two
companies arranged ‘“to employ a

12 See 29 U.S.C. 206(a), 207(a).

1329 U.S.C. 203(e)(1).

1429 U.S.C. 203(g).

1529 U.S.C. 203(d).

16 See Interpretative Bulletin No. 13, “Hours
Worked: Determination of Hours for Which
Employees are Entitled to Compensation Under the
Fair Labor Standards Act of 1938,” {{16-17. In
October 1939 and October 1940, the Department
revised other portions of the Bulletin that are not
pertinent here.

common watchman” who had “the duty
of watching the property of both
companies concurrently for a specified
number of hours each night.” 17 The
Bulletin concluded that the companies
““are not each required to pay the
minimum rate required under the
statute for all hours worked by the
watchman . . .but. . . should be
considered as a joint employer for
purposes of the [A]ct.” 18

The Bulletin also set forth a second
example where an employee works 40
hours for company A and 15 hours for
company B during the same
workweek.19 The Bulletin explained
that if A and B are “‘acting entirely
independently of each other with
respect to the employment of the
particular employee,” they are not joint
employers and may “disregard all work
performed by the employee for the other
company”’ in determining their
obligations to the employee under the
Act for that workweek.20 On the other
hand, if “the employment by A is not
completely disassociated from the
employment by B,” they are joint
employers and must consider the hours
worked for both as a whole to determine
their obligations to the employee under
the Act for that workweek.21 Relying on
section 3(d), the Bulletin concluded by
saying that, ““at least in the following
situations, an employer will be
considered as acting in the interest of
another employer in relation to an
employee: If the employers make an
arrangement for the interchange of
employees or if one company controls,
is controlled by, or is under common
control with, directly or indirectly, the
other company.” 22

In 1958, the Department published a
regulation, codified in 29 CFR part 791,
that expounded on Interpretative
Bulletin No. 13.23 Section 791.2(a)
reiterated that joint employer status
depends on whether multiple persons
are ‘“‘not completely disassociated” or
“acting entirely independently of each
other” with respect to the employee’s
employment.2# Section 791.2(b)
explained, “Where the employee
performs work which simultaneously
benefits two or more employers, or
works for two or more employers at
different times during the workweek,”
they are generally considered joint
employers:

171d. 4 16.

18]d.

19 See id. 17.

20 [d.

21[d,

22]d.

23 See 23 FR 5905 (Aug. 5, 1958).
2429 CFR 791.2(a).
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(1) Where there is an arrangement between
the employers to share the employee’s
services, as, for example, to interchange
employees; or

(2) Where one employer is acting directly
or indirectly in the interest of the other
employer (or employers) in relation to the
employee; or

(3) Where the employers are not
completely disassociated with respect to the
employment of a particular employee and
may be deemed to share control of the
employee, directly or indirectly, by reason of
the fact that one employer controls, is
controlled by, or is under common control
with the other employer.25

In 1961, the Department amended a
footnote in the regulation to clarify that
a joint employer is also jointly liable for
overtime pay.26 Since this 1961 update,
the Department has not published any
other updates to part 791.

In 1973, the Supreme Court decided
a joint employer case in Falk v.
Brennan.2” Falk did not cite or rely on
part 791, but instead used section 3(d)
to determine whether an apartment
management company was a joint
employer of the employees of the
apartment buildings that it managed.28
The Court held that, because the
management company exercised
“substantial control [over] the terms and
conditions of the [employees’] work,”
the management company was an
employer under 3(d), and was therefore
jointly liable with the building owners
for any wages due to the employees
under the FLSA.2°

In 1983, the Ninth Circuit issued a
seminal joint employer decision,
Bonnette v. California Health & Welfare
Agency.30 In Bonnette, seniors and
individuals with disabilities receiving
state welfare assistance (the
“recipients”) employed home care
workers as part of a state welfare
program.3! Taking an approach similar
to Falk, the court addressed whether
California and several of its counties
(the “counties”) were joint employers of
the workers under section 3(d).32 In
determining whether the counties were
jointly liable for the home care workers
under 3(d), the court found ‘‘four factors
[to be] relevant”: “whether the alleged
[joint] employer (1) had the power to
hire and fire the employees, (2)

2529 CFR 791.2(b) (footnotes omitted).

26 See 26 FR 7732 (Aug. 18, 1961).

27 See 414 U.S. 190.

28 See id. at 195.

29]d.

30 See 704 F.2d 1465. Although the Ninth Circuit
later adopted a thirteen-factor test in Torres-Lopez
v. May, 111 F.3d 633, 639—41 (9th Cir. 1997),
Bonnette remains relevant because many courts
have treated it as the baseline for their own joint
employer tests.

31 See 704 F.2d at 1467-68.

32 See id. at 1469-70.

supervised and controlled employee
work schedules or conditions of
employment, (3) determined the rate
and method of payment, and (4)
maintained employment records.” 33
The court noted that these four factors
““are not etched in stone and will not be
blindly applied”” and that the
determination of joint employer status
depends on the circumstances of the
whole activity.3¢ Applying the four
factors, the court concluded that the
counties “‘exercised considerable
control” and “had complete economic
control” over “the nature and structure
of the employment relationship”
between the recipients and home care
workers, and were therefore
“employers” under 3(d), jointly and
severally liable with the recipients to
the home care workers.35

In 2014, the Department issued
Administrator’s Interpretation No.
2014-2, concerning joint employer
status in the context of home care
workers.36 The Home Care Al described,
consistent with § 791.2, a joint employer
as an additional employer who is “not
completely disassociated” from the
other employer(s) with respect to a
common employee, and further
explained that section 3(g) determines
the scope of joint employer status.3” The
Home Care Al opined that “the focus of
the joint employer regulation is the
degree to which the two possible joint
employers share control with respect to
the employee and the degree to which
the employee is economically
dependent on the purported joint
employers.” 38 The Home Care Al
opined that “‘a set of [joint employer]
factors that addresses only control is not
consistent with the breadth of [joint]
employment under the FLSA” because
section 3(g)’s “‘suffer or permit”
language governs FLSA joint employer
status.39 However, the Home Care Al
applied the four Bonnette factors as part
of a larger multi-factor analysis that
provided specific guidance about joint
employer status in the home care
industry.40

In 2016, the Department issued
Administrator’s Interpretation No.
2016-1 concerning joint employer status

33]d. at 1470.

34]d.

35]d.

36 WHD Administrator’s Interpretation No. 2014—
2, “Joint Employment of Home Care Workers in
Consumer-Directed, Medicaid-Funded Programs by
Public Entities under the Fair Labor Standards Act”
[hereinafter Home Care All, available at http://www.
dol.gov/whd/opinion/adminIntrprtn/FLSA/2014/
FLSAAI2014_2.pdf.

371d.

38]d.

39]d.

40 See id.

under the FLSA and the Migrant and
Seasonal Agricultural Worker Protection
Act (MSPA), which the Department
intended to be “harmonious” and ‘“read
in conjunction with” the Home Care
AT’s discussion of joint employer
status.41 The Joint Employer AI also
described section 3(g) as determining
the scope of joint employer status.#2 The
Joint Employer Al opined that ““joint
employment, like employment
generally, ‘should be defined
expansively.”” 43 It further opined that,
“joint employment under the FLSA and
MSPA [is] notably broader than the
common law . . . which look[s] to the
amount of control that an employer
exercises over an employee.”” 44 The
Joint Employer Al concluded that,
because ‘““the expansive definition of
‘employ’ ”” in both the FLSA and MSPA
“rejected the common law control
standard,” “‘the scope of employment
relationships and joint employment
under the FLSA and MSPA is as broad
as possible.” 45 The Department
rescinded the Joint Employer Al
effective June 7, 2017.46

Need for Rulemaking

As noted, the Department has not
meaningfully revised its joint employer
regulation, 29 CFR part 791, since its
promulgation in 1958. The current
regulation provides some helpful
guidance for determining joint employer
status, but as explained below, the
Department believes that it is helpful to
offer additional guidance on how to
determine joint employer status in one
of the joint employer scenarios under
the Act—where an employer suffers,
permits, or otherwise employs an
employee to work, and another person
simultaneously benefits from that work.

Part 791 currently determines joint
employer status by asking whether
multiple persons are ‘“‘not completely
disassociated” with respect to the
employment of a particular employee.4”
This standard, however, does not
provide adequate guidance for resolving
the situation where an employee’s work
for an employer simultaneously benefits
another person (for example, where the
employer is a subcontractor or staffing

41WHD Administrator’s Interpretation No. 2016—
1, “Joint employment under the Fair Labor
Standards Act and Migrant and Seasonal
Agricultural Worker Protection Act” [hereinafter
Joint Employer AI].

42 See id.

43 Id. (quoting Torres-Lopez, 111 F.3d at 639).

44]d.

451d.

46 See U.S. Secretary of Labor Withdraws Joint
Employment, Independent Contractor Informal
Guidance, (2017), available at https://www.dol.gov/
newsroom/releases/opa/opa20170607.

47 See 29 CFR 791.2(a).


http://www.dol.gov/whd/opinion/adminIntrprtn/FLSA/2014/FLSAAI2014_2.pdf
http://www.dol.gov/whd/opinion/adminIntrprtn/FLSA/2014/FLSAAI2014_2.pdf
http://www.dol.gov/whd/opinion/adminIntrprtn/FLSA/2014/FLSAAI2014_2.pdf
https://www.dol.gov/newsroom/releases/opa/opa20170607
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agency, and the other person is a general
contractor or staffing agency client). In
this scenario, the employer and the
other person are almost never
“completely disassociated.” The “not
completely disassociated”” standard may
therefore suggest—contrary to the
Department’s longstanding position—
that these situations always result in
joint employer status. Moreover, courts
have generally not focused on the
degree of association between the
employer and potential joint employer
in this scenario. Therefore, it would be
helpful to clarify the standard for joint
employer status in order to give the
public more meaningful guidance and
proper notice of what the regulation
actually requires.

It would also be helpful to revise part
791 given the current judicial
landscape. Circuit courts currently use a
variety of multi-factor tests to determine
joint employer status, and as a result,
organizations operating in multiple
jurisdictions may be subject to joint
employer liability in one jurisdiction,
but not in another, for the same business
practices. The Department’s proposed
four-factor test, if adopted, would
provide guidance to courts that may
promote greater uniformity among court
decisions. This would promote fairness
and predictability for organizations and
employees.

Additionally, revising the
Department’s regulation could promote
innovation and certainty in business
relationships. The modern economy
involves a web of complex interactions
filled with a variety of unique business
organizations and contractual
relationships. When an employer
contemplates a business relationship
with another person, the other person
may not be able to assess what degree
of association with the employer will
result in joint and several liability for
the employer’s employees. Indeed, the
other person may be concerned by such
liability despite having insignificant
control over the employer’s employees.
This uncertainty could impact the other
person’s willingness to engage in any
number of business practices vis-a-vis
the employer—such as providing a
sample employee handbook, or other
forms, to the employer as part of a
franchise arrangement; allowing the
employer to operate a facility on its
premises; using or establishing an
association health plan or association
retirement plan that is also used by the
employer; or jointly participating with
the employer in an apprenticeship
program. Uncertainty regarding joint
liability could also impact that person’s
willingness to bargain for certain
contractual provisions with the

employer—such as requiring the
employer to institute workplace safety
practices, a wage floor, sexual
harassment policies, morality clauses, or
other measures intended to encourage
compliance with the law or to promote
other desired business practices. To
provide more certainty when
organizations are considering these and
other business practices, it would be
helpful for the Department to provide
more clarity about what kinds of
activities could result in joint employer
status.

It would also be helpful for the
Department to clarify that a person’s
business model does not make joint
employer status more or less likely
under the Act. Part 791 is currently
silent on this point, and that silence
may cause unnecessary confusion and
uncertainty. For example, a business
that contracts with a staffing agency to
receive labor services is “not completely
disassociated” from the staffing agency,
but that business is not more or less
likely to be a joint employer simply
because it uses a staffing agency.
Similarly, a franchisor and franchisee
are ‘“‘not completely disassociated.”
However, when the Department
investigates a typical franchisee for
potential FLSA violations, the
Department does not seek recovery from
the franchisor as a joint employer
simply because it has a franchise
arrangement. It is therefore helpful for
the Department to explain its
longstanding position that a business
model—such as the franchise model—
does not itself indicate joint employer
status under the FLSA. Under the FLSA,
a person is a joint employer if it is
“acting . . .in relation to”” an employee
of an employer—not simply because it
has a certain business model.*8

It would also be helpful to revise the
current regulation to explain the
statutory basis for joint employer status
under the Act. It is axiomatic that any
Department interpretation of the FLSA
must begin with the text of the statute,
following well-settled principles of
statutory construction by “‘reading the
whole statutory text, considering the
purpose and context of the statute, and
consulting any precedents or authorities
that inform the analysis.” 49 There are
three terms defined in the Act
(“employee,” “employ,” and
“employer” 59) that could potentially be
relevant to the joint employer analysis,
but the current part 791 does not clearly

4829 U.S.C. 203(d).

49 See Kasten v. Saint-Gobain Performance
Plastics Corp., 563 U.S. 1, 7 (2011) (interpreting the
FLSA) (internal quotation marks and citation
omitted).

50 See 29 U.S.C. 203(d), (e)(1), (g).

identify the textual basis for the scope
of joint employer status under the Act.
Clarifying the textual basis for joint
employer status would help ensure that
the Department’s guidance on this
subject is fully consistent with the text
of the Act.

Finally, it would be helpful for the
Department to update its guidance
regarding joint employer status given
public interest in the issue. Recently,
the National Labor Relations Board
(NLRB) issued decisions that altered its
analysis for determining joint employer
status under the National Labor
Relations Act (NLRA) (a separate statute
from the FLSA).5* The NLRB is engaging
in rulemaking regarding the joint
employer standard under the NLRA.52
In recent years, Congress has held
hearings and considered legislation on
joint employer status.?3 In addition, 84
U.S. Representatives and 26 Senators
have expressed their concern and have
urged the Department to update part
791.54 These and other developments
have generated a tremendous amount of
attention, concern, and debate about
joint employer status in every context,
including the FLSA. Rulemaking would
help bring clarity to this discussion.

III. Proposed Regulatory Revisions

The Department proposes to revise its
existing joint employer regulation in
part 791 to address these issues. In
relevant part, and as discussed in
greater detail below, the Department
proposes:

¢ To make non-substantive revisions
to the introductory provision in section
791.1;

e To replace the language of “not
completely disassociated’ as the
standard in one of the joint employer
scenarios—where an employer suffers,
permits, or otherwise employs an
employee to work one set of hours in a

51 See Browning-Ferris Indus. of California, Inc.,
362 NLRB No. 186 (Aug. 27, 2015).

52 See The Standard for Determining Joint-
Employer Status, 83 FR 46,681, 46,686 (Sept. 14,
2018).

53 See House Cmte. on Educ. & the Workforce,
Hearing: “Redefining Joint Employer Standards:
Barriers to Job Creation and Entrepreneurship” (July
12, 2017), https://docs.house.gov/Committee/
Calendar/ByEvent.aspx?EventID=106218; Senate
Cmte. on Health, Educ., Labor, & Pensions, Hearing:
“Who’s the Boss? The ‘Joint Employer’ Standard
and Business Ownership (Feb. 5, 2015), https://
www.govinfo.gov/content/pkg/CHRG-114shrg9
3358/pdf/CHRG-114shrg93358.pdf; HR. 3441,
115th Congress (2017-2018), Save Local Business
Act.

54 See Byrne Leads Bipartisan Letter Asking
Acosta to Act on Joint Employer, (2018), https://
byrne.house.gov/media-center/press-releases/byrne-
leads-bipartisan-letter-asking-acosta-to-act-on-joint-
employer. On September 28, 2018, Senator Isakson
sent a similar letter to the Department, signed by
25 other Senators.
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https://www.govinfo.gov/content/pkg/CHRG-114shrg93358/pdf/CHRG-114shrg93358.pdf
https://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=106218
https://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=106218
https://byrne.house.gov/media-center/press-releases/byrne-leads-bipartisan-letter-asking-acosta-to-act-on-joint-employer
https://byrne.house.gov/media-center/press-releases/byrne-leads-bipartisan-letter-asking-acosta-to-act-on-joint-employer
https://byrne.house.gov/media-center/press-releases/byrne-leads-bipartisan-letter-asking-acosta-to-act-on-joint-employer
https://byrne.house.gov/media-center/press-releases/byrne-leads-bipartisan-letter-asking-acosta-to-act-on-joint-employer
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workweek, and that work
simultaneously benefits another
person—with a four-factor balancing
test assessing whether the other person:

O Hires or fires the employee;

O Supervises and controls the
employee’s work schedules or
conditions of employment;

O Determines the employee’s rate and
method of payment; and

O Maintains the employee’s
employment records;

e To explain that additional factors
may be used to determine joint
employer status, but only if they are
indicative of whether the potential joint
employer is:

O Exercising significant control over
the terms and conditions of the
employee’s work; or

O Otherwise acting directly or
indirectly in the interest of the employer
in relation to the employee;

¢ To explain that the employee’s
“economic dependence” on the
potential joint employer does not
determine the potential joint employer’s
liability under the Act;

e To identify three examples of
“economic dependence” factors that are
not relevant for determining joint
employer status under the Act—
including, but not limited to, whether
the employee:

O Is in a specialty job or a job that
otherwise requires special skill,
initiative, judgment, or foresight;

O Has the opportunity for profit or
loss based on his or her managerial skill;
and

O Invests in equipment or materials
required for work or the employment of
helpers;

e To explain that the potential joint
employer’s ability, power, or reserved
contractual right to act in relation to the
employee is not relevant for
determining the potential joint
employer’s liability under the Act;

e To clarify that indirect action in
relation to an employee may establish
joint employer status under the Act;

e To explain that FLSA section 3(d)
only, not section 3(e)(1) or 3(g),
determines joint employer status under
the Act;

¢ To clarify that a person’s business
model—for example, operating as a
franchisor—does not make joint
employer status more or less likely
under the Act;

e To explain that certain business
practices—for example, providing a
sample employee handbook to a
franchisee; participating in or
sponsoring an association health or
retirement plan; allowing an employer
to operate a facility on one’s premises;
or jointly participating with an

employer in an apprenticeship
program—do not make joint employer
status more or less likely under the Act;
¢ To explain that certain business
agreements—for example, requiring an
employer to institute workplace safety
measures, wage floors, sexual
harassment policies, morality clauses, or
requirements to comply with the law or
promote other desired business
practices—do not make joint employer
status more or less likely under the Act;
¢ To make non-substantive
clarifications to the joint employer
standard for the other joint employer
scenario under the Act—where multiple
employers suffer, permit, or otherwise
employ an employee to work separate
sets of hours in the same workweek; and

o To provide illustrative examples
demonstrating how the Department’s
proposed joint employer regulation
would apply.

These proposed revisions to part 791
would significantly clarify how to
determine joint employer status under
the Act.

The Department welcomes comment
on all aspects of its proposal.

A. Proposal To Replace the ““Not
Completely Disassociated” Standard
With a Four-Factor Balancing Test for
One of the Joint Employer Scenarios
Under the Act (One Set of Hours)

Part 791 currently determines joint
employer status by asking whether two
or more persons are ‘not completely
disassociated with respect to the
employment of a particular
employee.” 55 This standard is not as
helpful for determining joint employer
status in one of the joint employer
scenarios under the Act—where an
employer suffers, permits, or otherwise
employs an employee to work one set of
hours in a workweek, and that work
simultaneously benefits another
person.56 The Department therefore
proposes to replace the “not completely
disassociated” standard in this scenario
with a four-factor balancing test derived
(with one modification) from Bonnette
v. California Health & Welfare Agency.
The proposed test would assess whether
the other person:

o Hires or fires the employee;

e Supervises and controls the
employee’s work schedules or
conditions of employment;

e Determines the employee’s rate and
method of payment; and

55 See 29 CFR 791.2. The regulation similarly
advises that joint employer liability does not exist
where “two or more employers are acting entirely
independently of each other.” Id.

56 Under the Act, “person” means “any
individual, partnership, association, corporation,
business trust, legal representative, or any
organized group of persons.” 29 U.S.C. 203(a).

e Maintains the employee’s
employment records.5”

These proposed factors focus on the
economic realities of the potential joint
employer’s exercise of control over the
terms and conditions of the employee’s
work.?8 They closely track the language
of Bonnette, with a modification to the
first factor.5® Whereas Bonnette
describes the first factor as the “power”
to hire and fire, the Department
proposes rephrasing this factor to
require actual exercise of power to
ensure that its four-factor test is fully
consistent with the text of section 3(d),
which requires a person be “acting . . .
in relation to an employee.”” 60 The
Department’s proposal would also
clarify that, under 3(d), the potential
joint employer’s actions in relation to
the employee may be “indirect.”” 61 The
Department believes that its four
proposed factors—which weigh the
economic reality of the potential joint
employer’s active control, direct or
indirect, over the employee—would be
most relevant to the joint employer
analysis for several reasons.

First, these four factors are fully
consistent with the text of the section
3(d). When another person exercises
control over the terms and conditions of
the employee’s work, that person is
“acting . . . in the interest of”” the
employer “in relation to” the
employee.62 Recognizing this provision,
Bonnette adopted an almost identical
four-factor test to determine whether a
potential joint employer is liable under

3(d).e3

Second, these factors are consistent
with Supreme Court precedent. The
Supreme Court held in Falk v. Brennan
that under 3(d) another person is jointly
liable for an employee if that person
exercises ‘“‘substantial control”” over the
terms and conditions of the employee’s

57 Cf. 704 F.2d at 1470 (considering “whether the
alleged [joint] employer (1) had the power to hire
and fire the employees, (2) supervised and
controlled employee work schedules or conditions
of employment, (3) determined the rate and method
of payment, and (4) maintained employment
records” (quotation marks omitted)).

58 Cf. id. (“The appellants exercised considerable
control over the nature and structure of the
employment relationship.”).

59 See id. (considering whether the potential joint
employer “had the power to hire and fire the
employees,” rather than whether the potential joint
employer actually hired or fired them).

60 See 29 U.S.C. 203(d).

61 See id. (“ ‘Employer’ includes any person
acting directly or indirectly in the interest of an
employer in relation to an employee. . . .”).

62]d.

63 See 704 F.2d at 1469-70 (“We conclude that,
under the FLSA'’s liberal definition of “employer”
[in section 3(d)], the appellants were employers of
the chore workers.”).
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work.64 The Department’s proposed
four-factor balancing test, which weighs
the potential joint employer’s exercise
of control over the terms and conditions
of the employee’s work, uses the same
reasoning as Falk to determine joint
employer status under 3(d).

Third, these factors are highly
probative of joint employer status under
the Act. Each factor weighs the potential
joint employer’s exercise of control over
the more essential terms and conditions
of employment. The potential joint
employer’s exercise of this control
therefore has a direct relation to the
employee’s work. And this direct
relation makes it reasonable to hold the
potential joint employer liable for the
employee’s work. Accordingly, the
Department’s proposed test focuses on
those facts that strongly indicate joint
and several liability under the Act.

Fourth, these factors are simple, clear-
cut, and easy to apply. The greater the
number of factors in a multi-factor test,
the more complex and difficult the
analysis may be in any given case, and
the greater the likelihood of inconsistent
results in other similar cases. By using
these factors that focus on the exercise
of control over the more essential terms
and conditions of employment, the
Department believes its proposed test
would determine FLSA joint employer
status with greater ease and consistency.
This simplicity would also provide
greater certainty to the public, helping
workers and organizations to determine
more accurately who is and is not a joint
employer under the Act before any
investigation or litigation begins.

Fifth, these factors are generally
applicable and are almost always
present in the scenario where an
employee’s work for an employer
simultaneously benefits another person.
Therefore they should be helpful for
determining joint employer status in a
wide variety of contexts.

Sixth, the Department’s proposed
four-factor test finds considerable
support in the plurality of circuit courts
that already apply similar multi-factor,
economic realities tests. The First and
Fifth Circuits apply the Bonnette test,
which is nearly identical to the
Department’s proposed test.65 The

64 See 414 U.S. at 195 (“In view of the
expansiveness of the Act’s definition of ‘employer’
[in section 3(d)] and the extent of D & F’s
managerial responsibilities at each of the buildings,
which gave it substantial control of the terms and
conditions of the work of these employees, we hold
that D & F is, under the statutory definition [in
3(d)], an ‘employer’ of the maintenance workers.”).

65 Baystate Alternative Staffing, Inc. v. Herman,
163 F.3d 668, 675—76 (1st Cir. 1998); see Gray v.
Powers, 673 F.3d 352, 355-57 (5th Cir. 2012).
Although Gray involved whether an individual
owner of the employer was jointly liable under the

Seventh Circuit uses this same test as a
baseline to determine joint employer
status under the FMLA,%6 and district
courts in the Seventh Circuit apply it in
FLSA cases.6” Moreover, the Third
Circuit applies a similar four-factor test
that considers whether the potential
joint employer:

e Has authority to hire and fire
employees;

e Has authority to promulgate work
rules and assignments, and set
conditions of employment, including
compensation, benefits, and hours;

o Exercises day-to-day supervision,
including employee discipline; and

¢ Controls employee records,
including payroll, insurance, taxes, and
the like.®8

According to the Third Circuit, “[t]hese
factors are not materially different from”
the Bonnette factors.®9 Finally,
additional precedent supports the
Department’s proposed factors.”?
Although four other circuit courts
apply different joint employer tests,
each of them applies at least one factor
that resembles one of the Department’s
proposed factors derived from the
Bonnette test.”? The Second and Fourth

FLSA, the court noted that it “‘must apply the
economic realities test to each individual or entity
alleged to be an employer and each must satisfy the
four part test.”” 673 F.3d at 355 (quotation marks
and citation omitted)). Two older Fifth Circuit
decisions applied a different test to determine
whether an entity was a joint employer under the
Act, and the Fifth Circuit has not yet overruled
those decisions—creating some uncertainty about
what joint employer test applies in the Fifth Circuit.
See Hodgson v. Griffin & Brand of McAllen, Inc.,
471 F.2d 235, 237-38 (5th Cir. 1973); Wirtz v. Lone
Star Steel Co., 405 F.2d 668, 669-670 (5th Cir.
1968).

66 See Moldenhauer v. Tazewell-Pekin Consol.
Commc’ns Ctr., 536 F.3d 640, 641-42 (7th Cir.
2008) (“[W]e hold generally that . . . each alleged
[joint] employer must exercise control over the
working conditions of the employee . . .” (citing
Reyes v. Remington Hybrid Seed Co., 495 F.3d 403,
408 (7th Cir. 2007)). While the Seventh Circuit’s
FLSA decision in Reyes did not use the Bonnette
factors, the court in Moldenhauer stated that Reyes
“held that both the farm that employed migrant
workers and the recruiter who placed the workers
at the farm . . . controlled the workers’ daily
activities and working conditions.”” Moldenhauer,
536 F.3d at 644 (citing Reyes, 495 F.3d at 404-08).

67 See, e.g., In re Jimmy John’s Overtime Litig.,
Nos. 14 C 5509, 15 C 1681, & 15 C 6010, 2018 WL
3231273, at *13—-14 (N.D. Ill. June 14, 2018); Babych
v. Psychiatric Solutions, Inc., No. 09 C 8000, 2011
WL 5507374, at *6-8 (N.D. Ill. Nov. 9, 2011).

68 In re Enter. Rent-A-Car Wage & Hour Emp’t
Practices Litig., 683 F.3d 462, 469-71 (3d Cir. 2012).

69]d. at 469.

70 See Bacon v. Subway Sandwiches & Salads
LLC, 2015 WL 729632, at *4 (E.D. Tenn. Feb. 19,
2015) (applying in an FLSA case three factors
similar to the Bonnette factors); Ash v. Anderson
Merchandisers, LLC, 799 F.3d 957, 961 (8th Cir.
2015) (suggesting in an FLSA case that three factors
similar to the Bonnette factors would apply to
determine joint employer status).

71 See Salinas v. Commercial Interiors, Inc., 848
F.3d 125, 141-42 (4th Cir. 2017) (of the six factors

Circuits rejected the Bonnette test
because they did not believe it could
“be reconciled with the ‘suffer or
permit’ language in [FLSA section 3(g)],
which necessarily reaches beyond
traditional agency law.” 72 But the
Department believes that section 3(d),
not section 3(g), is the touchstone for
joint employer status and that its
proposed four-factor balancing test is
preferable and consistent with the text
of that section.

B. Proposal To Explain What Additional
Joint Employer Factors Could Be
Relevant

The Department proposes to revise
part 791 to address whether any
additional factors may be relevant for
determining joint employer status.
Because j